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S  29.  ..AoHottfl  or  proceedings  not  specially  provided  for. 
I  9^.*,  defenses. 
•  (*'}*'•  'Applicability    of    different   limitations    to    same    action    or   eanao   of 
•,        • , .  •  '         action. 

Dl**0CACPUTATION  OF  PEBIOD  OF  LIMITATION. 

•  •  • 

V  ♦•'  *A,    ACCBUAL  OP  EIGHT  OF  ACTION  OE  DEFENSE. 

S32.  In  general. 

S  33.  Accrual  of  cause  of  action  in  general. 

S  34.  Title  to  or  possession  of  real  property  in  generaL 

9  35.  Pueblo  lands  or  Mexican  grants. 

S  36.  Title    from    state    or    government. 

S  37.  Title  or  possession  of  personal  property, 

§  38.  Contracts  in  general. 

9  39.  Covenants  and  conditions. 

9  40.  Instruments  for  payment  of  money. 

9  41.  Implied  contracts. 

9  42.  Several   contracts   and   installments. 

9  43.  Accounts  in  general. 

9  44.  Mutual  aecounti. 

9  45.  Torts. 

9  4(S.  Beimbursement   or   indemnity  from   persons   ultimately  liable. 

9  47.  Liability  for  acts  or  omissions  in  official  capacity. 

9  48.  Liabilities   created    by    statute. 

9  49.  Equitable  aetions  and  remedies. 

9  50.  Defenses. 

B.  PEBFORMANCE  OF  CONDITION,  DEMAND  AND  NOTICE. 

9  51.  Conditions  precedent  in  general. 

9  52.  Instruments  for  payment  of  money. 

J  53.  For  payment  of  subscriptions  to  corporate  stock  or  for  dividends. 

9  54.  Demand  in  general. 

9  55.  Notice  and  tender. 

C.  PEESONAL  DISABILITIES  AND  PBIVELEGES. 

9  56.    Infancy. 

9  57.     Coverture. 

9  58.    Disability  intervening   after   accrual    of  cause  of  action. 

D.  DEATH  AND  ADMINISTBATION. 

9  59.    Death  of  person  entitled  to  sue. 

9  60.    Accrual  of  cause  of  action  before  issuance  of  letters  testamentary  or 

of   administration. 
9  61.    Death  of  person  liable. 

B.  ABSENCE^  NONEESIDENCB  AND  CONCEALMENT  OF  PEESON  OB  PEOP- 
EETY. 

9  62.    Absence  at  time  of  accrual  of  cause  of  action. 

9  63,    Departure   after   accrual  of   cause   of   action. 

9  64.    Nonresidence  and  return  and  residence  after  absence. 

P.    IGNOEANCE,  MISTAKE,  TEUST,  FEAUD  AND  CONCEALMENT  OF  CAUSE 
OF  ACTION. 

9  65.  Ignorance  of   cause  of  action. 

9  66.  Mistake  as  to  cause  of  action. 

9  67.  Fraud   as   ground   for  relief  in   general. 

9  68.  Discovery  of  fraud. 

{  69.  ETzercise  of   diligence. 

9  70.  Existence  of  a  trust  in  general. 

9  71.  Eepudiation    or    violation    of    trust. 

9  72.  Concealment  of  cause  of  action. 
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G.    PENDENCY  OP  LEGAL  PBOCEEDINGS  OB  INJUNCTION, 

9  73.  Pendency  of  action  or  other  proceeding  in  generaL 

§  74.  Rendition   or  modifleation  of  judgment. 

9  75.  Against  purchasers  at  judicial  sales  or  redemptionert. 

9  76.  — ^  Assessment    for   improToments. 

9  77.  Pendency  of  appeal. 

9  78.  Pendency  of  proceedings  under  assignment  for  creditors  or  insolvency 

or  bankruptcy. 

9  79.  Injunction. 

tt     COMMENCEMENT  OP  ACTION  OB  OTHER  PROCEEDING. 

9  80.  Mode  of  computation  of  time  limited. 

9  81.  Proceedings   constituting   commencement   of   action   in    generaL 

9  82.  Issuance  and  service  of  process. 

9  83.  Defects    as   to   parties. 

9  84.  Defects  or  irregularities  in  pleading  or  other  proceedings. 

9  85.  Amendment  of  pleadings. 

9  86.  Substitution  of  parties  and  effect  as  to  persons  not  parties. 

9  87.  Set-offs   and   counterclaim. 

9  88.  Commencement  of  new  action  after  failure  of  former  action, 

9  89.  Presentation  of  claim  against  estate  of  decedent. 

9  90.  Insolvency  or  proceedings  in  land  department. 

L    SUSPENSION  BY  ACTS  OP  PARTIES. 
9  90a.  In  general. 

m.     A0KNOWLEDOl£BNT,  NEW  PBOlCnE  AND  PAST  PAYMENT. 

9  91.    Nature  in  general. 

9  92.    Persons  to  whom  made. 

9  93.    Persons  by  whom  made, 

9  94.    Joint  debtors. 

9  95.    Act  of  legislature. 

9  96.    Form  and  requisites  in  general, 

9  97.    Bequirement  of  writing. 

9  98.    Suificieney  of  acknowledgment   in   general. 

9  98a.  — ^ Acknowledgment  to  stranger. 

9  99.    Qualification  and  ^sonditions. 

9  100.    Certainty  and  definiteness. 

9  101.    — —  Construction   and   operation. 

9  102.    Bevival  of  the  debt  as  revival  of  lien  or  other  seenrity, 

9 103.    Part  payment   in   general. 

9  104.    — ^*  Indorsement  on  note  or  other  instrument. 

IV.     OPEBATION  AND  EFFECT  OF  BAB  EY  LIMITATION. 

9  105.  Operation  as  to  rights  and  remedies  in  general. 

1 106.  Bar   of   security   as   affecting   debt. 

9 107.  Effect  as  to  remedies  in  other  states. 

9  108.  Nature  and  extent  of  bar. 

9  109.  Bar  of  debt  as  affecting  security. 

9  110.  Actions  and  other  remedies  barred. 

9  111.  Persons  to  whom  the  bar  is  available  in  generaL 

9  112.  Personal  nature  of  defense. 

9  113.  Persons  barred. 

9114.  Waiver  of  bar. 

V.     FIAADINO,  EVIDENOE,  TBIAL  AND  REVIEW. 

9  115.  Pleading  in  anticipation  of  defense. 

9  116.  Necessity. 

9  117.  Sufficiency  of  the  allegations  in  general. 

9  118.  Matters  avoiding  bar  of  statute. 
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9  119.  Demurrer   raising  defense   in   general. 

S  120.  Suffieienej. 

9  121.  Pleading  statute  m  defenae  in  generaL 

1 122.  Necessity. 

9  123.  Sufficiency  of  denials  and  allegations. 

9  124.  —  Amendment  to   plead   statute. 

9  125.  Demurrer   or   reply  to  plea   or   answer. 

9  126.  Pleading  in  avoidance  of  defense. 

9  127.  Beplication. 

9  128.  Issues,  proof  and  variance. 

9  129.  Evidence,  presumptions  and  burden  of  proof  in  general, 

9  130.  Admissibility  of  evidence. 

9  131.  V& 'eight   and    sufficiency   of   evidence. 

9  132.  Questions  for  court  or  jury. 

9  133.  Verdict  and  findings. 

9 134.  Beview. 

See,  also,  Adversa  Powegrian;   Time. 


Action  to  enforce  stockholder's  liability  for 
debts  of  corporation.  See  Corporations, 
§260. 

Actions  by  stockholders  in  behalf  of  corpora- 
tion.   See  Corporations,  §220. 

Actions  to  probate  wills.  See  WlUs,  §§112, 
113. 

Against  attorneys  for  neffligence  or  malprac- 
tice.   See  Attorney  and  Client^  §  102. 

Against  foreign  corporations.  See  Corpora- 
Uons,  §490. 

As  to  adverse  possession.  See  Adverse  Pos- 
session. 

Bar  of  remedy  at  law  as  ground  for  equitable 
cancellation.  See  Cancellation  of  Instru- 
ments, §10. 

Between  partners.    See  Partnership,  §  47. 

By  heirs  and  distributees.  See  Descent  and 
Distribution,  §67. 

By  or  against  executors  and  administrators. 
See  Executors  and  Administrators,  §  472. 

By  or  against  husband  and  wife.  See  Hus- 
band and  Wife,  §109. 

By  or  against  state.    See  California^  §96. 

By  owner  of  property  taken  for  public  use. 
See  Eminent  Domain,  §  161. 

Commencement  and  termination  of  civil  ac- 
tions.   See  Actions,  IV. 

Conflict  of  laws  as  to.  See  Conflict  of  Laws, 
§43. 

Divorce  suit.    See  DiTorce,  §  30. 

Easements  acquired  by  prescription.  See 
Easements. 

Effect  of  delay  in  claiming  equitable  estoppel. 
See  Estoppel,  §  61. 

Effect  of  laches  on  right  to  rescind  contracts. 
See  Contracts,  §197. 

Ejectment  suits.     See  Ejectment^   §77. 

Escheat  proceedings.    See  Escheat,  §  7. 

For  breach  of  contract.    See  Contracts,  §  254. 

For  dissolution  of  Arm.  See  Partnership, 
§127. 

For  equitable  relief  against  judgment.  See 
Judgment,  §  323. 

For  false  imprisonment.  See  False  imprison- 
ment, §  3. 

For  fraud.    See  Fraud,  §35. 

For  injunction.    See  Injunction,  §  76. 

For  interest.     See  Interest,  §52. 

For  negligence.    See  Negligence,  §  41. 

For  negligence  of  examiner  of  title.  See  Ab- 
stracts of  Title,  §3. 


For  partition.    See  Partition,  §18. 

For  purchase  price  of  land.  See  Vendor  and 
Purchaser,  §  126. 

For  rent.    See  Landlord  and  Tenant,  §  101. 

For  specific  performance.  See  Bpecifle  Per- 
formance, §39. 

For  wrongful  conversion.  See  Trover  and 
Conversion,  §  13. 

For  wrongful  death.    See  Death,  §20. 

For  wrongful  execution.  See  Execution, 
§221. 

Impairment  of  contract  obligations  by  change 
in  statute  of  limitations.  See  Constitu- 
tional Law,  §  182b. 

In  assumppit.    See  Assumpsit^  §5. 

Laches  as  bar  to  relief  in  equity.    See  Equity, 

n. 

Lapse  of  time  as  bar  to  disbarment  proceed- 
ings.   See  Attorney  and  Client,  §40. 

Liability  of  decedent's  estate  for  claims 
barred  by  statute.  See  Executors  and  Ad- 
ministrators, §271. 

Limitation  of  time  to  present  claim  or  com- 
mence action  against  carrier.    See  Carriers, 

n,  o. 

Limitation  of  time  to  prosecute  persons  ac- 
cused of  crime.    See  Criminal  Law,  VI. 

Mandamus  proceedings.    See  Mandamus,  §  65. 

Of  actions  in  equity  to  cancel  writings.  See 
Cancellation  of  Instruments,  §  26. 

On  appeal  bond.  See  Appeal  and  Error, 
§  1511. 

On  bail  bonds.    See  BaU,  §  35. 

On  bonds  of  county  officers.  See  Counties, 
§97. 

On  commercial  paper.  See  Bills  and  Notes, 
§283. 

On  insurance  policies.  See  Insurance,  §§  183» 
184. 

On  judgment.    See  Judgment,  §589. 

On  subscription  to  capital  stock.  See  Corpo- 
rations, §  103. 

Proceedings  for  determination  of  leirship. 
See  Descent  and  Distribution,  §36. 

Beplevin.    See  Beplsnrtn,  §8. 

Suspension  of  statute  in  criminal  casns.  See 
Criminal  Law,  §  43. 

Time  to  elect  between  remedies.  See  Election 
of  Bemedies,  §  4. 

Time  to  prosecute  proceedings  to  compel  exec< 
utcr  or  administrator  to  account.    See  ~ 
ecutors  and  Adndnlstraton,  §  601. 


STATUTES  OF  LIMITATION,  I,  A,  SS  1,  2. 


S689 


Time  to  sue  on  aeeount  stated.    Soe  Aoconnt 

Stated,  §15. 
To  contest  election.    See  Electloiia»  g  102. 
To  contest  purchase  of  state  lands.    See  PnlK 

lie  Landfli  §  16S« 
To  determine  adverse  elaims.    See  Qnletliig 

Title,  §  21. 
To  enforce    contribution.    See    Oontrlbntlon, 

f  5. 
To   enforce  vendor's  lien.    See  Vendor  and 

Pnrdhaaer,  §117. 
To  foreclose  land  mortgage.    See  Mortgagei» 

§206. 
To  recover  corporate  stock  assessment.    See 

COiporatloiu*  §124. 
To    set    aside    fraudulent    conveyance.    See 

Fraudulent  Oonreirattcea^  §  128. 
Vested  right  in  statute  of  limitations.    See 

Oonstltiitloiial  Law,  §  146. 

L    STATOTBS  OF  UBSITATION. 

A.    NATURE,  VALIDITY  AND  CONSTBUC 
TION  IN  GENEBAL. 

f  1.    Kator*  of  ftatotory  limitation. 

The  old  theory  that  statutes  of  limitations 
proeeeded  on  presumption  of  payment  which 
was  rebutted  by  an  acknowledgment  to  the 
contrary  is  now  exploded;  the  statutes  are  for 
repose,  and  the  benefit  of  them  cannot  be 
taken  from  any  party  without  his  consent.^ 
McCarthy  v.  White,  21  GaL  495,  82  Am.  Dec. 
754. 

The  defense  of  the  statute  of  limitations  is 
a  privilege  personal  to  the  debtor,  and  when- 
ever in  any  legal  proceeding  it  is  invoked  by 
the  debtor  the  court  is  compelled  to  recognize 
it  as  a  defense. — Bates  v.  Gregory,  89  Gal. 
387,  26  Pac.  891. 

The  statute  of  limitations  is  a  positive  rule 
of  law,  which  must  be  enforced  by  the  courts 
when  pleaded  and  found  applicable,  and  when 
it  does  not  apply  it  must  be  so  held.^Adams 
T.  Hopkins,  144  Gal.  19,  77  Pac.  712. 

Abandonment  of  highway  by  laches  of 
corporation  officials.    26  L.  B.  A.  469. 

Diligence  essential  to  entitle  one  to  man- 
damus to  restore  to  office  one  who  has 
been  illegally  removed.  19  L.  B.  A. 
(N.  S.)  66, 

Doctrine  of  laches.  1  L.  B.  A.  191;  8 
L.  B.  A.  248;  10  L.  B.  A.  125. 

Effect  of  laches  on  judgment  creditor's 
right  to  receivership.    33  L.  B.  A.  551. 

Effect  of  statute  of  limitations  as  impair- 
ment of  obligation  of  contract.  1 
L.  B.  A.  359. 

Extraterritorial  effect  of  limitation  on 
statutory  cause  of  action.  2  Ann.  Gas. 
151. 

Implied  exceptions  in  statute  of  limita- 
tions.    25  L  B.  A.  566. 

Laches  in  probating  wilL  57  L.  B.  A. 
253. 

Question  relating  to,  as  federal  question. 
62  L.  B.  A.  539. 

Statute  re<]uiring  notice  of  claim  before 
commencing  an  action  as  a  statute  of 
limitations.    8  L.  B.  A.  (N.  S.)  997. 


§  2.    What  law  govema. 

Defendant  sued  in  Galifomim  ia  1856  on  a 
judgment  obtained  in  Vermont  in  1847,  rely- 
ing on  the  statute  of  limitations  in  the  latter 
state.  In  the  agreed  statement  of  facts, 
while  it  appeared  that  defendant  had  been 
absent  from  Vermont  so  as  to  toll  the  statute, 
yet  it  was  recited  that  he  was  the  owner  of 
attachable  property  which  he  left  in  Vermont, 
and  which  remained  there.  Held,  that  this 
was  insufficient  to  render  the  Vermont  bar 
effective,  the  Vermont  statute,  according  to 
the  construction  given  it  by  the  Vermont 
courts,  requiring  that  defendant  must  have 
enough  visible  property  to  satisfy  the  credi- 
tors' demand  in  order  to  prevent  his  absence 
from  the  state  from  interrupting  the  statute. 
Nelson  v.  Nelson,  6  Gal.  430. 

Section  361  of  the  Gode  of  Givil  Procedure, 
providing  that  ''when  a  cause  of  action  has 
arisen  in  another  state,  or  in  a  foreign 
country;  and  by  the  laws  thereof  an  action 
thereon  cannot  there  be  maintained  against 
a  person  by  reason  of  the  lapse  of  time,  an 
action  thereon  shiJl  not  be  maintained 
against  him  in  this  state,  except  in  favor  of 
one  who  has  been  a  citizen  of  this  state,  and 
who  has  held  the  caude  of  action  from  the 
time  it  accrued,"  refers  only  to  the  primary 
and  original  jurisdiction  in  which  the  cause  of 
action  arose,  independent  of  the  whereabouts 
of  the  maker  at  the  time  of  the .  maturity 
thereof.— McKee  v.  Dodd,  152  Gal.  637,  125 
Am.  St.  Bep.  82,  14  L.  B.  A.  (N.  S.)  780;  93 
Pac.  854. 

The  original  cause  of  action  is  single  and 
cannot  have  two  places  of  origin.  Whatever 
other  local  remedies  are  given  in  different  ju- 
risdictions, owing  to  changes  in  the  residence 
of  the  obligee,  each  must  depend  on  the  or- 
iginal cause  of  action.  The  fact  that  the  local 
remedy  has  become  barred  in  one  jurisdiction 
cannot  affect  the  local  remedy  given  in  an- 
other jurisdiction  which  is  not  barred  by  the 
laws  thereof. — ^McKee  v.  Dodd,  152  Gal.  637, 
125  Am.  St.  Bep.  82,  14  L.  B.  A.  (N.  S.)  780; 
93  Pac.  854. 

The  fact  that  the  local  remedy  had  be- 
come barred  in  Hawaii  by  reason  of  the  resi- 
dence of  the  maker  therein  for  the  statutory 
period,  prior  to  his  death  there,  and  that  no 
claim  could  be  enforced  in  the  ori^nal  ad- 
ministration of  his  estate  in  Hawaii,  cannot 
affect  the  local  remedy  in  GaUfornia.  It  is 
sufficient  that  the  remedy  is  not  barred  in 
this  state,  and  may  be  enforced  as  a  claim 
therein  in  proceedings  for  the  ancillary  ad- 
ministration of  property  situated  in  this 
state.— McEee  v.  Dodd,  152  Gal.  637,  125  Am. 
St.  Bep.  82,  14  L.  B.  A.  (N.  S.)  780,  93  Pac. 
854. 

Under  section  361  of  the  Gode  of  Givil  Pro- 
cedure, an  action  based  upon  a  cause  of  action 
arising  in  another  state  cannot  be  main- 
tained in  this  state  after  the  lapse  of  time 
within  which  an  action  niiffht  have  been 
maintained  in  the  state  in  which  the  cause  of 
action  arose.  If,  then,  at  the  date  of  the 
filing  of  a  complaint,  an  action  on  a  debt 
could  not  have  been  maintained  in  Nebraska, 
the  state  in  which  the  cause  of  action  arose, 
the  suit  to  foreclose  the  mortgage  must  be 
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held  to  be  barred  in  this  state. — ^Van  Bns- 
kirk  V.  Kulins,  164  Cal.  472;  Ann.  Cas.  1914B, 
932,  44  L.  R.  A.  (N.  S.)  710,  129  Pac.  587. 

Applicability  to  existing  contracts  of 
statute  avoiding  contractual  stipula- 
tions limiting  tune  for  action.  38  L. 
R.  A.  (N.  S.)  1016. 

Law  governing  demands  barred  in  tlia 
country  of  their  origin.  22  Adu  Dee* 
363;  48  L.  R.  A.  625. 

§3.    VaUdlty  of  statutes. 

The  statute  limiting  the  time  for  commenc- 
ing actions  under  patents  from  the  United 
States,  confirming  title  under  Mexican  grants, 
was  declared  unconstitutional  and  void  in 
Lathrop  v.  Mills,  19  Cal.  513;  and,  the  legis- 
lature not  having  since  enacted  a  different 
law  on  the  subject,  that  case  will  be  sus- 
tained.—Pinoche  V.  Paul,  22  Cal.  105. 

That  part  of  statutes  of  1856,  page  56, 
section  11,  relating  to  the  protection  of  actual 
settlers  and  to  the  quieting  of  land  titles, 
which  declares  that  a  suit  on  a  patent  shall 
be  brought  within  two  years  from  the  date 
of  the  patent,  is  not  an  independent  provision^ 
capable  of  enforcement  without  reference  to 
the  body  of  the  act,  and  therefore  it  falls 
with  the  latter,  it  being  nnconstitutional. — 
Anderson  v.  Fisk,  36  Cal.  625. 

Act  of  March,  1864  (Stats.  1863-64,  p.  149), 
in  relation  to  limitations  of  actions  for  the 
recovery  of  real  estate  in  the  city  and  county 
of  San  Francisco,  is  not  unconstitutional.— 
Brooks  V.  Hyde,  37  Cal  366. 

The  act  of  March  5,  1864,  sometimes  called 
"The  Hawes  Limitation  Act,"  is  not  repug- 
nant to  the  constitution  of  the  state. — ^Moody 
V.  Palmer,  1  Cal.  Unrep.  777;  judgment  af- 
firmed   (point  not   discnssed),  50  Cal.  31. 

Code  of  Civil  Procedure,  section  581,  as 
amended  in  1889,  requiring  issuance  of  a  sum- 
mons within  one  year  and  service  within 
three  years  from  bringing  suit,  is  not  uncon- 
stitutional as  applied  to  a  case  where  defend- 
ant dies  within  the  year,  because  cutting  off 
plaintiff's  opportunity  to  serve  his  summons 
within  the  year  in  which  he  could  issue  it.— > 
Davis  V.  Hart,  123  Cal.  384,  55  Pac.  1060. 

There  is  no  repugnancy  between  section  359 
of  the  Code  of  Civil  Procedure^  which  limits 
the  time  for  enforcing  the  liabilityof  stock- 
holders, and  section  3  of  article  All  of  the 
constitution,  which  makes  a  stockholder  of  a 
corporation  personally  liable  for  obligations 
incurred  while  he  is  a  stockholder. — Gardiner 
V.  Royer,  167  Cal.  238,  139  Pac.  75. 

Section  359  of  the  Code  of  Civil  Procednre, 
which  in  effect  provides  that  the  liability  of 
stockholders  is  barred  at  th^  expiration  of 
three  years  from  the  time  the  debt  of  the  cor- 
poration is  contracted,  irrespective  of  the  time 
when  the  debt  becomes  due,  is  not  in  conflict 
with  section  3  of  article  XII  of  the  constitu- 
tion, making  each  stockholder  of  a  corporation 
individually  responsible  for  liabilities  in- 
curred during  the  time  he  is  a  stockholder- 
Gardiner  V.  Royer,  167  Cal.  238,  139  Pac.  75. 


Constitutionality  of  new  limitation  of 
actions  applying  to  existing  causes  of 
action  as  dependent  upon  its  reason- 
ableness. 8  Ann.  Cas.  525;  14  Ann. 
Cas.  352. 

Constitutionality  of  statutes  creating 
limitation  of  action.     50  Am.  Dec.  391. 

Constitutionality  of  statutes  shortening 
the  period  of  limitations.  1  L.  R.  A. 
(N.   S.)    528. 

Effect  of  statutes  creating  when  some, 
but  not  all,  of  the  obligors  are  pro- 
tected by  it.    60  Am.  St.  Rep.  201. 

Reasonableness  of  period  allowed  by 
statute  of  limitations  in  respect  to  ex- 
isting causes  of  action.  7  L.  R.  A. 
(N.  8.)  715;  21  L.  R.  A.  (N.  S.)  157. 

Validity  of  retroactive  statute.  1  L.  R. 
A.  359. 

§4.    Constnictioii  of  Hmltatlan.  Ikwu  in  gen- 
eraL 

Statute  of  limitations  of  Vermont  deducts 
from  the  time  fixed  to  sue  on  a  judgment 
all  the  time  the  defendant  may  be  absent 
from  that  state,  unless  he  has  left  attachable 
property  to  satisfy  the  judgment;  and  b^  the 
construction  of  the  statute,  given  to  it  by 
the  courts  of  that  state,  it  means  that  such 
attachable  property  must  be  sufficient  to  sat- 
isfy the  judgment. — Nelson  v.  Nelson,  6  Cal. 
430. 

Whether  the  legislature  has  any  power  to 
discriminate,  by  special  or  general  law,  be- 
tween holders  of  one  class  or  description  of 
legal  titles  and  the  holders  of  another  class 
or  description;  to  say,  for  example,  that  A's 
claim  to  his  estate  shall  be  governed  by  one 
set  of  rules  and  B's  by  another;  that  a  Mexi- 
can title  shall  be,  though  of  the  same  grade, 
governed  by  one  statute  of  limitation,  and  an 
American  title,  in  law  of  no  higher  dignity, 
shall  be  governed  by  another;  and  whether 
such  legislation  would  not  break  the  uniform- 
ity of  the  operation  of  a  general  law  which 
the  constitution  enjoins,  not  decided. — ^La- 
throp V.  MUls,  19  Cal.  513. 

Statute  of  limitations  is  applicable  alike  to 
causes  of  action  in  equity  and  at  law. — ^Boyd 
▼.  Blankman,  29  CaL  19,  87  Am.  Dec.  146. 

It  is  a  universally  accepted  rule  that  stati 
utes  of  limitations  are  to  be  strictly  con- 
strued. General  words  in  the  statute  must 
receive  a  general  construction,  and  if  there 
be  no  express  exception,  the  courts  can  make 
none.— Tynan  v.  Walker,  35  Cal.  634,  95  Am. 
Dec.  152;  Morton  v.  Bartning,  68  Cal.  306, 
308,  9  Pac.  146;  Nelson  v.  Merced  County,  122 
Cal.  644,  55  Pac.  421. 

Statutes  of  limitation  are  vital  to  the  wel- 
fare of  society,  and  are  favored  in  the  law; 
and  mere  delay,  extending  to  the  limit  pre- 
scribed, is  itself  a  conclusive  bar  to  reliei. — 
Shain  v.  Sresovich,  104  Cal.  402,  38  Pac.  51. 

Statutes  of  limitation  are  intended  to  pre- 
vent stale  demands  from  springing  up  after 
lon^  periods  of  time,  and  not  as  defenses 
to  just  demands  of  recent  origin.    They  np- 
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hold  defenses  wMeh  are  clearly  within  them, 
however  unjnst  and  nneonseionable  they  may 
be;  bot  where  the  facts  relied  upon  leave  it 
greatly  in  doubt  whether  or  not  the  case  is 
within  the  statnte  pleaded,  the  court  will  not 
indulge  in  a  strained  construction  in  order 
to  support  it. — California  Sav.  etc.  Soc.  t. 
Culver,  127  Cal.  107,  59  Pac.  292. 

Statutes  of  limitation  have  become  rules  o£ 
property.  They  are  vital  to  the  welfare  of 
society  and  are  favored  by  law. — Nichols  v. 
Bandall,    136    CaL,  426,    69   Pac.    26. 

Statutes  of  limitations  should  not  be  en- 
larged so  as  to  embrace  class  of  cases  not 
within  its  terms,  where  by  such  enlargement 
it  would  be  capable  of  working  ineqtdtably. — 
Cook  ▼.  Oeas,  143  CaL  221,  77  Pac.  65. 

All  statutory  provisions  on  the  subject  of 
limitations  are  to  be  considered  in  determin- 
ing whether  an  action  is  barred,  and  are  to 
be  construed  in  view  of  the  presumption  that 
legislators  are  acquainted  with  well-settled 
principles  of  law. — Pryor  v.  Winter,  147  Cal. 
554,  109  Am.  St.  Bep.  162,  82  Pac.  202. 

Construction  and  effect  of  statute  of  limi- 
tations in  case  of  substitute  convey- 
ance of  land  sold  for  taxes.    44  L.  B. 
A.  (N.  S.)  857. 
Construction  of  starts  recognizing  for- 
eign statutes  of  limitations.    14  Ann. 
Cas.  42. 
Exceptions  to  statute  of  limitations  im- 
pliedly excluded  when  not  enumerated. 
1  Ann.  Cas.  643;  16  Ann.  Cas.  906. 
Federal  courts  following  state  decisions 
as  to  construction  and  effect  of  statute 
of  limitations.    40  L.  B.  A.  (N.  B.)  421. 

f  5.    PaxtlciiUr  seettoiui. 

The  general  language  of  section  1  of  the 
limitation  act  of  1855,  that  actions  in  the 
eases  therein  named  "can  only  be  commenced 
within  two  years  from  the  time  the  cause 
of  action  has  accrued,  or  shall  accrue,"  is 
controlled  and  limited  by  the  twenty-second 
section  of  the  limitation  act  of  1850,  re- 
specting the  effect  of  absence  from  the  state. 
Palmer  v.  Shaw,  16  Cal.  93. 

Section  1573  of  the  Code  of  Civil  Pro- 
cedure applies  to  void  administrator's  sale.— 
Qanahl  v.  Sober,  68  Cal.  95,  96,  8  Pac.  650. 

Section  339,  subdivision  1,  does  not  apply 
to  action  based  on  an  instrument  in  writing 
such  as  a  street  assessment. — Onderdonk  v. 
San  Francisco,  75  Cal.  534,  538,  17  Pac.  678. 

Section  24  of  limitation  act  of  1850  con- 
strued to  apply  only  to  cases  where  statute 
has  commenced  to  run. — ^Bullard,  In  re,  116 
Cal.  355,  357,  48  Pac.  219. 

J  6l    '-'—'  BetnMUStlTe  operation. 

Act  of  1855  is  the  only  statute  of  limitation 
to  actions  for  recovery  of  real  property,  and 
the  time  fixed  therein  runs  only  from  the  date 
of  that  act.— Billings  v.  Harvey,  6  Cal.  381. 


Statutes  of  limitations  do  not  act  retro- 
spectively; they  do  not  begin  to  run  until 
they  are  passed,  and  consequently  cannot  be 
pleaded  until  the  period  fixed  by  them  has 
fully  run  since  their  passage. — ^Nelson  v.  Nel- 
son, 6  Cal.  430;  reaffirmed  in  Lehmaier  v. 
King,  10  Cal.  373. 

The  statute  of  limitations  can  only  be 
construed  to  apply  to  judgments  not  in  esse 
at  the  time  of  the  passage  of  the  act  of  1885, 
or  as  giving  two  years  from  the  passage  of 
the  act  within  which  to  sue  upon  such  as 
were  not  already  barred  by  the  act  of  1850. 
Scarborough  v.  Dugan,  10  Cal.  305. 

The  period  of  limitation  which  bars  the 
right  to  recover  real  estate  cannot  begin  to 
run  prior  to  the  passage  of  act  of  April  22, 
1855,  which  is  the  only  statute  that  ever  pro- 
vided as  to  such  limitation. — Clarke  v.  Huber, 
25  Cal.  593. 

Limitation  which  commenced  running  prior 
to  codes  is  not  affected  by  them. — Benjamin 
V.  Eldridge,  50  Cal.  612. 

Under  the  Van  Ness  ordinance  of  San  Fran- 
cisco, passed  June  20,  1855,  by  which  the  city 
relinquished  its  claims  to  real  estate  within 
certain  limits  to  the  possessors  thereof  on  or 
before  January  1,  1855,  provided  that  such 
possession  continued  up  to  the  time  of  the 
introduction  of  the  ordinance,  or  if  inter- 
rupted by  an  intruder  or  trespasser,  had  been 
or  might  be  recovered  by  legal  process,  held, 
that  the  proviso  includes  ousters  before  Janu- 
ary 1,  1855,  and  one  evicted  before  the  ordi- 
nance took  effect  must  recover  possession  by 
virtue  of  his  prior  possession,  before  his  ac- 
tion thereon  was  barred  by  limitation,  and 
not  by  virtue  of  any  title  vested  in  him  by 
the  ordinance. — McLeran  v.  Benton,  73  Cal. 
329,  2  Am.  St.  Bep.  814,  14  Pac.  879. 

Betroactive  operation  of  statute  of  limi- 
tations. 4  Ann.  Cas.  166;  Ann.  Cas. 
1912A,  1041. 

Betrospective  operation  of.  Ill  Am.  St. 
Bep.  455. 

|7.    Effect  of  tku^g^  or  zvpeal  of  limitation. 

Amendatory  act  of  1855  does  not  divest 
rights  vested  under  the  old  law  of  1850,  for 
statutes  of  limitations  affect  the  remedy  and 
not  the  right.— BiUings  v.  Hall,  7  Cal.  1. 

Amendatory  act  of  1855  repeals  section  6 
of  the  statute  of  limitations  of  1850,  and  the 
five  years  allowed  for  the  commencement  of 
real  actions  only  begins  to  run  from  the  date 
of  the  passage  of  the  amendatory  act. — Bil- 
lings V.  Hall,  7  Cal.  1. 

Act  of  1850,  section  6,  fixing  the  limitation 
within  which  actions  for  the  recovery  of  real 
property  were  required  to  be  brought,  was  re- 
pealed by  the  amendatory  act  of  1855,  and 
the  period  was  extended  five  years  from  the 
passage  of  the  latter  act. — Morton  v.  Folger, 
15  Cal.  275. 

In  a  case  where  the  statute  of  limitations 
had  commence^  running  as  to  a  cause  of  ac- 
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tiion  before  the  codes  took  effect,  it  continued 
to  mn,  notwithstanding  the  passage  of  the 
codes,  and  was  not  lengthened  hj  them.-^ 
Benjamin  ▼.  Eldridge,  50  Oal.  012. 

The  owners  of  grants  of  land  by  Mexico  or 
Spain,  which  grants  had  not  been  Anally  con- 
firmed by  the  laws  of  the  United  States  more 
than  five  years  before  the  passage  of  act  of 
April  18,  1863,  amending  the  statute  of  limi- 
tations, had  flye  years  after  the  passage  of 
said  act  of  1863  in  which  to  commence  actions 
for  the  recovery  of  the  same. — ^Morris  y.  De 
Celis,  51  Cal.  55. 

Act  of  March  22,  1864  (Stats.,  p.  217),  en- 
titled "An  act  to  provide  for  the  liquidation 
of  the  indebtedness  of  the  city  of  Sacramento 
which  accrued  prior  to  January  1,  1859,"  and 
empowering  the  board  of  trustees  of  the  city 
to  issue  new  bonds  in  liquidation  to  all  hold- 
ers of  claims  against  the  city,  was  passed 
merely  for  the  purpose  of  completing  the 
funding  of  the  city's  indebtedness,  and  did 
not  withdraw  claims  existing  before  the  pas- 
sage of  the  act  from  the  operation  of  the 
statute  of  limitations  (Code  Ciy.  Proc.,  see. 
337),  providing  that  an  action  must  be  com- 
menced within  four  years  ''on  any  contract, 
obligation,  or  liability  founded  on  an  instru- 
ment in  writing  executed  in  this  state." — 
Bates  V.  Gregory,  3  OaL  Unrep.  170,  22  Pac. 
683. 

Where  land  was  conveyed  by  an  absolute 
deed  to  secure  a  loan,  no  subsequent  legis- 
lation could  change  the  rights  of  the  parties, 
or  extend  the  time  for  action,  and  therefore 
Code  of  Civil  Procedure,  section  346,  allow- 
ing an  action  to  redeem  to  be  brought  against 
the  mortgagee  in  possession  "umess  he  or 
they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition 
of  the  mortgage,"  which  was  enacted  after 
the  deed  was  executed,  thouffh  before  the 
action  to  redeem  was  barred,  does  not  apply. 
AUen  V.  Allen,  95  Cal.  184,  16  L.  B.  A.  646, 
80  Pac.  213. 

Act  of  March  5,  1864,  provided  that  no  suit 
on  titles  acquired  under  the  Van  Ness  ordi- 
nance, relating  to  land  titles  in  San  Fran- 
cisco, and  confirmatory  statutes,  could  be 
maintained  unless  plaintiff  or  his  predecessor 
was  in  actual  possession  within  five  years 
before  the  commencement  of  the  action. 
Held,  that  this  act  was  repealed  by  the  adop- 
tion of  the  codes. — San  Francisco  etc.  Land 
Co.  V.  Hartung,  138  Cal.  223,  71  Pac.  337. 

Applicability  of  statute  to  claims  which 
luive  p&rtlv  run  before  enactment.  10 
L.  B.  A.  512. 

§8.    Persons    against    wbom   UialUtlon    Is 
aTallaUa. 

Limitation  of  a  cause  of  action  does  not 
depend  upon  the  existence  of  a  person  com- 
petent to  sue  or  to  be  sued.— Orattan  v.  Wig- 
gins, 23  Cal.  16,  28. 

Where  one  bank  takes  from  another  as- 
signment of  all  its  property,  and  agrees  to 
pay  all  of  the  debts  and  liabilities  of  the 


assignor,  and  credits  a  depositor  of  ths 
former  bank  with  the  amount  of  its  deposit 
npon  its  own  books,  the  creditor  is  a  depositor 
with  the  bank,  and  his  claim  cannot  be  barred 
by  the  statute  of  limitations.— Green  v.  Odd 
Fellows'  6av.  etc.  Bank.  65  CaL  71,  2  Pae. 
887. 

The  statute  of  limitations  does  not  run 
against  the  right  of  a  voluntary  trustee  for 
a  credit  on  accounting  for  expenditures  for 
the  maintenance  of  the  beneficiaries.^ 
Beisel's  Estate,  In  re,  110  CaL  267,  40  Pae. 
961,  42  Pac.  819:  Appeal  of  Van  Beynegom, 
110  CaL  267,  40  Pac.  961,  42  Pae.  819. 

If  the  representative  of  both  estates  was  an 
express  trustee,  the  executors  of  her  will 
wMch  disposed  of  the  whole  property,  and  to 
whom  the  right  of  redemption  fixed  by  the 
fiinal  decree  was  solely  confined,  were  merely 
constructive  trustees,  as  to  Whose  adverse 
rights  the  statute  of  limitations  would  run 
against  both  appellants  as  to  their  interests  in 
the  mortgage  lien  from  the  date  of  such  de- 
cree. It  is  held  that  they  were  finally  barred 
by  the  statute,  and  tiiat  the  court  properly  re- 
fuses to  give  any  relief  to  the  adminiBtrator 
of  the  deceased  mortgagee,  on  that  ground, 
regardless  of  other  considerations  ursed  for 
respondents. — Sanford  v.  Bergin,  156  Cal.  43, 
103  Pac.  833. 

Wken  the  government  is  a  mere  formal 
complainant  in  a  suit,  not  for  the  purpose  of 
asserting  any  public  right  or  protecting  any 
public  interest,  title  or  property,  but  merely 
to  form  a  conduit  through  which  one  private 
person  can  conduct  litigation  against  another 
private  person,  the  general  principles  of  stat- 
utes of  limitation  and  laches  are  as  applicable 
as  in  cases  of  private  individuals. — Curtner 
V.  United  States,  149  U.  S.  662,  37  L.  Ed. 
890,  13  Snp.  Ct.  Bep.  985,  1041. 

Against  foreign  corporations.  52  Am. 
Dec.  256. 

Oovemment  and  governmental  bodies, 
when  operates  against.  101  Am.  St. 
Bep.  144. 

May  statute  be  interposed  against  an  ac- 
tion by  a  municipality  to  recover  dam- 
ages for  injury  to  property.  32  L.  B^ 
A.  (N.  S.)  245. 

Municipal  corporations  are  subject  to  the 
statute  of  limitations.  32  Am.  Dec. 
719. 

Bdght  of  assignee  or  grantee  of  mort- 
gagor to  plead  statute  of  limitations. 
1  Ann.  Cas.  1003. 

Bight  of  foreign  corporation  to  plead 
statute  of  limitations.    1  Ann.  Cas.  9. 

Bunning  of  statute  of  limitations  against 
state  as  dependent  upon  state  being 
real  party  in  interest.  8  Ann.  Cas. 
702. 

Bight  to  plead  statute  of  limitations 
against  municipal  corporation.  8  Ann. 
Cas.  98;  20  Ann.  Cas.  427. 

Word  "person"  in  statute  of  limitations 
as  including  private  corporation.  Ann. 
Cas.  1914A,  1309. 
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fO.  Uadtatloii  m  against  mnnictyltty  or 
yuliUc  oAcfln. 

Tlid  statnte  of  limitatioiii  maj  bo  ploaded 
as  a  dafense  to  an  action  bj  tho  eity  and 
eountj  oT  San  Franeiaeo  for  tne  eolleeldon  of 
the  eity,  eonntj,  and  stato  taxes. — City  and 
Conntj  of  8a[n  Franeiaeo  ▼•  Lnning,  78 
CaL  610,  15  Pac.  ail. 

Under  the  Code  of  CiTil  Proeednre,  section 
338,  subdivision  1,  and  section  343,  mandamus 
to  compel  plaint^s  admission  to  the  office 
of  a  policeman  held  barred  by  limitations.-^ 
Farrell  t.  Board  of  Police  Commrs.,  1  OaL 
App.  5,  81  Pac.  674. 

The  light  of  the  owner  of  a  lot  abutting  on 
a  street  to  maintain  an  action  to  abate  an 
ohstruction  in  the  street  opposite  his  lot,  held, 
under  Civil  Code,  section  3490,  not  subject 
to  Code  of  Civil  Procedure,  section  318,  rela- 
tive to  actions  for  the  recovery  of  real  estate. 
McLean  v.  Llewellyn  Iron  Works,  2  Cal.  App. 
846,  83  Pac.  1082. 

The  statute  of  limitations  can  be  of  no 
avail  as  against  the  right  of  the  public  to 
use  the  streets  thus  dedicated;  and  even  if 
the  dedication  is  considered  available  only  to 
the  large  number  of  persons  who  purchased 
lota,  there  is  sufficient  evidence  in  the  record 
to  support  the  finding  against  the  bar  of  their 
rights  by  the  statute.— %avidow  ▼.  Griswold, 
23  CaL  App.  188,  137  Pac.  619. 

Laches  as  affecting  suit  to  enjoin  un- 
lawful expenditures  by  municipality. 
36  L.  B.  A.  (N.  8.)  26. 

Municipal  corporations  are  subject  to  the 
statute  of  limitations.  32  Am.  Dee. 
719. 

States,  eountiea,  munieipal  corporations 
and  governmental  bodies,  when  bound 
by  statutes  of  limitation.  101  Am.  St. 
Bep.  144. 

Statutes  of  limitation,  whether  applicable 
to  suits  and  actions  by  municipal  cor- 
porations.  101  Am.  St.  Bepw  157,  175- 
178. 

f  9ab    PabUc  property  hold  In  trait; 

The  statute  of  limitations  has  no  appli- 
cation as  to  property  held  in  trust  by  a  state 
institution  or  public  agency  for  a  public  use, 
which  public  use  has  not  been  discontinued 
or  abandoned  by  any  lawful  act  of  public  au- 
thority.-^ixth  DUtrict  etc.  Assn.  v.  Wright, 
154  CaL  119,  97  Pae.  144. 

§  10.    Peraons  wlu>  maj  rtiy  on  llmltaQcm. 

One  who,  subsequent  to  the  execution  of  a 
mortgage,  purchases  property  from  the  mort- 
gagor, may  avail  himself  of  the  statute  of 
limitation  as  a  defense  to  an  action  for  the 
foreclosure  commenced  after  the  statute  haa 
run  against  the  debt  secured. — ^McCarthy  y. 
White,  21  CaL  495,  82  Am.  I>ec.  754. 

In  an  action  to  foreclose  a  mortgage,  the 
grantees  of  the  mortgagor,  purchasers  subse- 
quent to  the  mortgage,  nave  a  right  to  plead 
the  statute  of  limitations. — Grattan  ▼.  Wig- 
gins, 23  Cal.  16. 


When  third  persons  have  acquired  interests 
in  mortgaged  property  subsequent  to  the 
mortgage,  they  may  invoke  the  aid  of  the 
statute  of  limitations  as  against  the  mortgage, 
even  though  the  mortgagor,  as  between  him- 
self and  the  mortgagee  mav  have  waived  its 
protection. — ^Wood  v.  Goodfellow,  43  CaL  185. 

A  foreign  corporation,  having  a  local  ex- 
istence and  domicile  in  this  state  for  the  pur- 
pose of  suing  and  being  sued,  may  rely  on 
the  statute  of  limitations  to  the  same  extent 
as  though  chartered  by  the  state. — ^Lawrence 
V.  Ballon,  50  CaL  258. 

Limitation  does  not  run  in  favor  of  a  bank 
against  depositors.— Green  v.  Odd  Fellows' 
Sav.  etc.  Bank,  65  CaL  71,  2  Pac.  887. 

Code  of  Civil  Procedure,  section  337,  bars 
an  action  on  a  contract  founded  on  a  written 
instrument  in  four  years.  Section  1569  de- 
clares that  no  claim  against  a  decedent's  es- 
tate wh^ch  has  been  presented  and  allowed 
is  affected  by  the  statute  of  limitations  pend- 
ing proceedings  for  the  settlement  of  the 
estate.  Section  726  provides  that  there  be 
but  one  action  for  the  recovery  of  any  debt 
secured  by  mortgage.  Section  1474  pro- 
vides that,  when  a  homestead  is  selected 
from  community  property,  it  vests  on  the 
death  of  one  of  the  spouses  absolutely  in 
ike  survivor.  Civil  Code,  section  2911,  pro- 
vides that  a  lien  is  extinguished  by  the 
lapse  of  time  within  which  an  action  may 
be  brought  on  the  principal  obligation.  Held 
that,  where  a  homestead  was  selected  from 
community  property,  and  subsequently  mort- 
gaged by  a  husband  and  wife,  and  the  hus- 
band died,  and  the  wife  conveyed  her  inter- 
est, limitations  did  not  cease  to  run  in  favor 
of  the  wife's  grantee,  as  against  foreclosure, 
because  of  the  fact  that  the  claim  had  been 
presented  to  the  estate  and  allowed. — ^Vandall 
V.  Teague,  142  CaL  471,  76  Pac.  35. 

Code  of  Civil  Procedure,  section  1475, 
providing  that  claims  against  the  estate  of 
a  decedent  secured  by  encumbrance  on  the 
homestead  must  be  presented  as  other  claims 
against  estates,  and  that,  if  the  funds  of  the 
estate  be  inadequate  to  pay  all  the  claims,  the 
claims  so  secured  must  be  first  paid,  does 
not  forbid  the  commencement  of  foreclosure 
proceedings  under  a  mortgage  given  by  de- 
ceased and  his  wife  on  tiieir  homestead,  se- 
lected from  conununity  property,  so  as  to 
prevent  limitations  running  m  favor  of  the 
surviving  wife  as  against  foreclosure. — ^Van- 
dall  Y.  Teague,  142  Cal.  471,  76  Pac.  35. 

Applicability  of  statute  to  action  by 
agencies  of  state.  3  L.  B.  A.  (N.  S.) 
746;  22  L.  B.  A.  (N.  S.)  921. 

Applicability  of  statute  of  limitations 
to  trusts.    8  L.  B.  A.  480,  647. 

As  ground  of  attack  by  alleged  fraudu- 
lent grantee  on  judgment  against 
grantor.    67  L.  B.  A.  598. 

As  to  right  of  partners  in  real  property. 
28  L.  B.  A.  105. 

Availability  of  statute  to  life  tenant  pur- 
chasing property  at  tax  sale.  32  L.  B. 
A.  809. 
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Corporations  as  persons  within  statute  of 
limitations.     19  L.  B.  A.  224. 

Foreign  eorporation,  right  of  to  plead 
statute  of  limitations.  21  Ann.  Cas. 
624. 

In  favor  of  bailee.    1  L.  B.  A.  319. 

On  claims  against  state.  42  L.  B.  A.  39, 
67. 

On  claims  against  United  States.  7  L. 
B.  A.  861. 

Bight  of  action  against  one  defendant  as 
affected  bj  bar  of  statute  of  limita- 
tions as  to  codefendant.  12  Ann.  Cas, 
981. 

Bight  of  foreign  corporation  to  plead 
statute.     18  L.  B.  A.  524. 

Bight  of  state  to  plead  statute  of  limi- 
tations as  to  claim  against  it.  10 
Ann.  Cas.  595. 

Vested  right  in  defense  of  statute  of  lim- 
itations.   45  L.  B.  A.  609. 

Vested  right  of  municipal  corporation  in 
defense  of  statute  of  limitations.  27 
L.  B.  A.  (N.  S.)  1188. 

Who  may  plead  the  statute  of  limitations. 
104  Am.  St.  Bep.  742-769. 

Word  "person"  in  statute  of  limitations 
as  including  private  corporation.  Ann. 
Cas.  1914A,  1309. 

§  11.    Estopiwl  to  rely  <ni  limitatioiL 

As  to  act  of  parties  affecting  operation  of 
statute  of  limitations.    See  post,  §  90a. 

As  to  effect  of  statute  on  rights  and  remedies 
generally.     See  post,  §  105. 

Suits  against  the  city  of  San  Francisco,  by 
purchasers  at  a  sale  held  under  the  invalid 
ordinance  No.  481,  brought  to  recover  the 
purchase  money,  are  barred  by  the  statute 
after  two  years  from  the  receipt  of  the 
money  by  the  city. — ^Pimental  ▼.  cSty  of  San 
Francisco,  21  Cal.  351. 

If*  a  mortgagee  leaves  his  mortgage  with 
a  subsequent  mortgagee,  with  power  to  col- 
lect the  interest  and  to  enforce  the  payment 
of  the  principal  by  foreclosure,  with  knowl- 
edge that  he  holds  such  second  mortgage,  and 
the  second  mortgagee  does  not  foreclose  the 
first  mortgage,  but  commences  suit  to  fore- 
close his  own  mortgage,  such  second  mort- 
gagee will  not  be  precluded  from  pleading  the 
statute  of  limitations  to  the  claim  of  the  first 
mortgagee,  where  it  does  not  appear  that  he 
undertook  with  the  holder  to  foreclose  the 
first  mortgage,  or  that  he  intentionally  al- 
lowed it  to  become  Barred  by  the  statute  of 
limitations,  in  order  that  he  himself  might 
have  the  first  lien  on  the  property,  or  that  he 
acted,  in  any  respect,  with  a  fraudulent  mo-* 
tive. — Lent  v.  Shear,  26  Cal.  361. 

The  fact  that  a  mortgagor  was  the  general 
attorney  of  the  mortgage  in  other  matters 
does  not  make  the  position  of  the  mortgagor 
a  fiduciary  one,  or  render  it  anything  but  ad- 
verse to  the  mortgagor's  interest,  as  far  as 
the  mortgage  is  concerned,  so  as  to  estop  him 
to  set  up  the  statute  of  limitations  to  an  ac- 


tion of  foreclosure. — ^Palmtag  t.  Boadhonse,  4 
Cal.  Unrep.  205,  34  Pac.  1111. 

Where  the  defendant  accepted  the  benefits 
of  a  contract,  and  by  her  actions  and  those 
of  her  husband,  as  her  agent,  lulled  the  plain- 
tiff into  assumed  security  and  caused  him  to 
postpone  foreclosure  of  a  mortgage  until  the 
expiration  of  the  period  mwitioned  in  their 
agreement  she  could  not  then  pursue  the  ad- 
vantage ordinarily  available  to  a  litigant 
under  the  statute  of  limitations.*— FhUlips  T. 
PhilUps,  163  Cal.  530,  539,  127  Pac.  346. 

Where  the  maker  of  a  note  payable  ninety 
days  after  date  paid  part  of  the  principal,  and 
requested  the  payee  zor  a  year's  extension  of 
time  to  pay  the  residue  with  interest,  which 
was  indorsed  on  the  note  as  of  the  date  of  the 
payment,  and  signed  by  the  payee,  in  an  ac- 
tion on  the  note  after  the  expiration  of  such 
extension,  the  maker  is  estopped  to  plead  the 
statute  of  limitations  on  the  ground  that  he 
did  not  sign  the  extension  as  tne  party  to  be 
charged.— ^uanchi  v.  Ben  Lomond  Wine  Co., 
17  Cal.  App.  565,  120  Pac.  427. 

The  defendant,  by  his  request,  having  in- 
duced the  plaintiff  to  indorse  upon  the  note  a 
suspension  of  his  right  to  commence  an  action 
thereon  for  the  period  of  one  year,  by  plead- 
ing the  invalidity  of  the  extension,  in  order 
to  avail  himself  of  the  statute  of  limitations, 
is  guilty  of  bad  faith,  and  upon  general 
principles  should  be  estopped  from  availing 
himself  of  that  defense.  The  plea  that  such 
extension  is  void  is  a  fraud  upon  the  plaintiff, 
who,  had  not  the  defendant  requested  an  ex- 
tension, would  have  brought  his  suit  in  time. 
When  the  act  or  promise  of  one  man  causes 
another  to  do  or  forbear  to  do  something 
which  he  otherwise  would  have  done,  the  other 
is  estopped  from  taking  advantage  of  the  act 
or  omission  caused  by  his  own  act  or  promise. 
Quanchi  v.  Ben  Lomond  Wine  Co.,  17  CaL 
App.  565,  120  Pac.  427. 

It  is  held  that  the  statute  of  frauds  em- 
bodied in  section  360  of  the  Code  of  Civil 
Procedure,  providing  that  "no  acknowledg- 
ment or  promise  is  sufficient  evidence  of  a 
new  or  continuing  contract  to  take  the  case 
out  of  the  operation  of  this  title  ["Time  of 
Commencing  Civil  Actions"]  unless  the  same 
is  continued  in  some  writing  signed  by  the 
party  to  be  charged  thereby,"  has  no  appli- 
cation to  the  facts  of  this  case  raising  an  es- 
toppel to  plead  the  statute  of  limitations. 
Although  the  request  for  a  delay  was  neither 
a  promise  nor  an  acknowledgment,  within  the 
meaning  of  that  section,  nevertheless  the 
granting  of  the  same  raises  such  an  estoppel. 
— Quanchi  v.  Ben  Lomond  Wine  Co.,,  17  Cal. 
App.  565,  120  Pac.  427. 

A  party  who  expressly  agrees  to  pay  a  par- 
ticular debt  which  the  person  contracting 
with  him  admits  that  he  owes  to  a  third  party 
cannot  thereafter  be  heard  to  say  that  the 
debt  is  not  owing,  and  much  less  should  he  be 
permitted  to  urge  that,  while  the  debt  was 
once  due  from  the  person  with  whom  he  has 
contracted,  the  statute  of  limitations  has  in- 
tervened to  prevent  its  collection. — Davis  v. 
Davis,  19  Cal.  App.  797,  127  Pac.  1061,  1052. 
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Efltoppel  to  plead  the  statute  of  limita- 
tions. 95  Am.  St.  Bep.  411-484;  63 
Lw  B.  A.  193. 

Estoppel  to  plead  statute  of  limitations  by 
conduct  not  amounting  to  fraud  or  to 
express  wairer  of  statute.  9  Ann.  Caa. 
755. 


f  12.    AgrMmenti  mMxig  or  eiztaUUng  limi- 
tation. 

As  to  acts  of  parties  affecting  statute  of  limi- 
tations.   See  post,  §  90a. 

Where  a  party  enters  into  a  valid  agree- 
ment, in  writing,  with  the  debtor,  not  to  sue 
on  a  particular  demand  which  the  former 
holds,  until  the  happening  of  a  certain  event, 
the  running  of  the  statute  of  limitations  is 
suspended  until  the  happening  of  such  event. 
It  is  not  necessary  to  the  validity  of  the 
agreement  that  the  debtor  should  sign  it.— 
Smith  V.  Lawrence,  88  Cal.  24,  99  Am.  Dec. 
344. 

Where  defendants,  who,  with  another,  were 
sureties  on  a  bond,  requested  in  writing  that 
no  proceedings  will  be  taken  until  requested 
by  them,  which  request,  accompanied  by  their 
written  promise  to  waive  the  statute  of  limi- 
tations if  plaintiff  should  forbear  to  sue,  was 
accepted  and  complied  with,  and  the  parties 
subsequently  ceased  to  act  as  agreed,  the 
statute  which  was  suspended  while  the  parties 
acted  as  agreed,  did  not  commence  to  run 
from  the  date  of  the  agreement,  but  from  the 
time  .the  parties  ceas^  to  act  upon  it,  and 
the  operation  of  the  agreement  was  not  af- 
fected by  a  subseouent  agreement  between  all 
the  parties  by  which  a  widow  of  the  other 
Bure^  was  substituted  in  his  place  on  the 
bond. — State  Loan  etc.  Co.  v.  Cochran,  130 
CaL  245,  62  Pac.  466,  600. 

A  written  request  made  by  defendants, 
pending  the  running  of  the  statute  of  limita- 
tions, uiat  no  proceedings  should  be  taken  un- 
til requested  by  them,  accompanied  by  a  writ- 
ten proposition  to  waive  the  statute  if  plain- 
tiff uionld  forbear  to  sue,  is  not  void  as  being 
contrary  to  Code  of  Civil  Procedure,  section 
360,  providing  that  no  "acknowledgment  or 
promise"  is  sufficient  to  take  a  case  out  of 
the  operation  of  the  statute  unless  in  writing, 
since  the  means  of  avoiding  the  bar  of  the 
statute  prescribed  by  that  section  are  not 
exclusive. — State  Loan  etc  Co.  v.  Cochran,  130 
Cal.  245,  62  Pac.  466,  600. 

Where  defendants'  written  request  that 
proceedings  should  not  be  taken  until  re- 
quested b^  them  was  accompanied  by  a  writ* 
ten  prox>osition  to  waive  the  statute  of  limita- 
tions if  plaintiff  should  forbear  to  sue,  the 
mere  acceptance  thereof  by  plaintiff  did  not 
constitute  a  sufficient  consideration  for  de- 
fendants' agreement  to  waive  the  statute,  but 
plahitiff's  subsequent  compliance  with  the  re- 
quest constituted  a  sufficient  consideration. — 
State  Loan  etc.  Co.  v.  Cochran,  130  CaL  245, 
62  Pac.  466,  600. 

In  an  action  of  partition,  begun  July  1, 
1888,  involving  a  claim  by  defendant  to  a 
part  of  a  Mexican  grant  claimed  by  plaintiff, 
it  appeared  that  t£s  defendant  and  another 


had  acquired  the  nant  in  1841,  and  that  on 
November   23,   1853,   they   conveyed   to   the 

Santees,  under  whom  plaintiffs  claimed,  all 
ads  embraced  therein,  except  what  was 
theretofore  conveyed.  Contemporaneously  re- 
conveyance was  made  to  them  as  security  for 
the  payment  of  a  specified  sum,  recited  to  be 
the  consideration  of  the  former  deed.  The 
court  found  that  by  an  agreement  subse- 
quently made  between  the  parties  to  the  deeds 
and  subsequent  grantees  a  settlement  was 
made  between  them,  pursuant  to  which  de- 
fendant, on  April  1,  1857.  released  in  writing 
the  mortgage  deed,  and  his  cograntor  ac- 
knowledged satisfaction  thereof  April  13, 
1857,  and  deeds  covering  the  whole,  or  nearly 
the  whole,  grant  were  also  executed  on  the 
latter  date  to  defendant  and  others,  including 
a  grantee  under  whom  plaintiffs  claimed. 
Held  that,  if  such  transaction  did  not  consti- 
tute a  settlement  and  release  of  defendant's 
claims,  such  claims  should  be  regarded  as 
barred,  both  as  being  stale  and  as  being  out- 
lawed under  the  statute. — Adams  v.  Hopkins, 
69  Pac.  228. 

A  provision  in  the  mortgage  securing  such 
bond  whereby  the  mortgagor  waives  "the 
benefit  or  advantage  of  any  and  all  valuation, 
stay,  appraisement  or  redemption  law  or  laws, 
respecting  liens  or  mortgages  to  be  foreclosed 
by  action  or  suit,  and  of  all  laws  now  existing 
or  hereafter  passed,  which  but  for  this  pro- 
vision would  prevent  the  absolute  and  uncon- 
ditional sale  of  the  premises  hereby  conveyed, 
by  a  court  or  by  tne  trustee,  without  suit," 
does  not  have  the  effect  to  prevent  the  statute 
of  limitations  from  beginning  to  run  from  the 
time  of  the  maturity  of  such  coupon. — Cali- 
fornia Safe  Deposit  ft  Trust  Co.  v.  Sierra 
Valleys  B.  Co.,  158  CaL  690,  Ann.  Cas.  1912A, 
729,  112  Pac.  274. 


B.    LIMITATIONS  APPLICABLE  TO  PAB- 
TICULAB  ACTIONS. 

Limitation  applicable  to  bastardy  pro- 
ceedings or  action  to  compel  support. 
40  L.  B.  A.  (N.  S.)  144. 

Limitation  of  action  under  federal  em- 
ployers' liability  act.    Ann.  Cas.  1914C, 

1028. 

Provided  by  the  parties  in  their  contract. 
25  Am.  Bep.  104. 

Time  within  which  action  must  be 
brought  under  federal  employers'  lia- 
biUty  act.    47  L.  B.  A.  (N.  S.)  78. 

§13.    Limitation  as  affected  bj  nature  or 
form  of  remedy,  in  generaL 

A  bUl  in  equity  to  set  aside  a  fraudulent 
deed  or  grant,  and  restore  the  possession  to 
the  grantor,  is  governed  by  the  limitation  ap- 
plicable to  real  actions. — City  of  Oakland  v. 
Carpentier,  13  Cal.  540. 

An  action  to  quiet  title  is  an  action  "in  re- 
spect to  real  property,"  within  Code  of  Civil 
Procedure,  section  315,  which  prohibits  suits 
in  regard  to  realty,  except  where  the  title  ac- 
crued within  ten  years. — ^People  v.  Center,  66 
Cal.  551,  5  Pac.  263,  6  Pac.  481. 


5690 


LIMITATION  OF  ACTIONS,  I,  B,  §§  14,  15. 


Section  819,  Code  of  Civil  Procedure,  has 
no  applieatilon  to  actions  to  recover  possession 
of  realty,  bnt  only  to  actions  for  rent,  etc.—- 
Hagely  y.  Hagely,  68  Cal.  348,  351,  9  Pae. 
305. 

Applicability  of  statute  of  limitations  is 
determined  by  the  nature  of  the  cause  of  ac- 
tion, and  not  by  the  form  of  the  action. — Mil« 
ler  ft  Lux  v.  Batz,  ISl  Cal.  402,  63  Pac.  680. 

The  proceedings  being  void  wherein  probate 
proceedings  were  had  on  the  plaintiff's  estate 
on  the  supposition  that  he  was  dead,  he  had 
a  right  of  action  against  the  administrator  as 
soon  as  he  receiv^  money  belonging  to  the 
plaintiff,  to  recover  the  same,  and  where  more 
than  four  years  have  elapsed  since  the  receipt 
of  the  money,  and  more  than  three  years  have 
elapsed  since  plaintiff  had  knowledge  of  the 
facts,  the  action  is  barred  by  the  statute  of 
limitations.— Fay  v.  Costa,  2  Cal.  App.  241,  83 
Pac.  275. 

Applicability  of  statute  of  limitations  to 
suit  to  remove  cloud  from  title.  29 
L.  B.  A.  (N.  8.)  930. 

As  affected  by  question  whether  suit  for 
statutory  penalty  is  a  civil  or  criminal 
prosecution.    27  L.  B.  A.  (N.  S.)  744. 

Nature  or  form  of  action  as  determining 
particular  limitation  applicable.  12 
Ann.  Cas.  175. 

§  14.    Partteiilar  f  omui  of  action. 

A  count  in  a  complaint  in  the  old  form  of 
assumpsit  for  money  had  and  received,  in 
which  the  promise  is  laid  of  a  day  more  than 
two  years  prior  to  the  commencement  of  the 
action,  is  demurrable  on  the  ground  that  it 
shows  the  demand  to  be  barred  by  the  statute 
of  limitations.— Keller  v.  Hicks,  22  Cal.  457, 
83  Am.  Dee.  78. 

Where  mortgagee  is  in  possession,  action  to 
redeem  may  be  brought  at  any  time  if  there 
has  been  no  adverse  possession  for  five  years. 
Baynor  v.  Drew,  72  Cal.  307,  311,  IS  Pac.  866. 

The  cause  of  action  to  recover  moneys  il- 
legally exacted  and  retained  by  the  defendant 
without  right  is  one  of  assumpsit  for  money 
had  and  received,  and  is  "an  action  upon  a 
contract,  obligation,  or  liability  not  founded 
u^on  an  instrument  of  writing,''  and  is  barred 
within  two  years,  under  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure. — 
Trower  v.  City  and  County  of  San  Francisco, 
157  Cal.  762,  109  Pac.  617. 

The  contention  of  plaintiff  that  the  right 
of  recovery  is  based  on  section  3804  of  the 
Political  code,  and  is  therefore  an  action 
based  upon  a  statute,  which  is  not  barred  un- 
tU  three  years,  is  untenable.  Section  3804  of 
the  Political  Code  has  reference  only  to  claims 
based  upon  the  payment  of  illegal  or  exces- 
sive taxes,  penalties,  or  costs  pursuant  to  an 
assessment  of  property  under  title  IX  of  the 
Political  Code.  The  payments  exacted  from 
plaintiff  were  not  of  that  class. — Trower  v. 
City  and  County  of  San  Francisco,  157  Cal. 
762. 109  Pac.  617. 

Action  by  wife  for  alienation  of  affee- 
tions.    Ann.  Cas.  19120^  1183. 


Applicability  of  statute  of  limitations  or 
doctrine  of  laches  to  quo  warranto  pro- 
ceedings.   Ann.  Cas.  1914C,  488. 

Applicability  of  statute  of  limitations  or 
doctrine  of  laches  to  action  for  dower. 
11  Ann.  Cas.  411. 

Applicability  of  statute  of  limitations  or 
doctrine  of  laches  to  mandamus  pro- 
ceedings. 9  Ann.  Cas.  845;  20  Ann. 
Cas.  1114. 

Applicability  of  statute  of  limitations  to 
prosecution  for  conspiracy.  12  Ann. 
Cas.  242. 

As  bar  to  right  to  injunction  against  ob- 
struction of  waters  of  stream.  59 
L.  B.  A.  884. 

As  to  liability  of  title  abstracter.  12 
L.  B.  A.  (N.  S.)  454;  15  L.  B.  A.  (N.  S.) 
160. 

When  statute  of  limitations  begins  to  run 
against  action  by  attorney  to  recover 
for  services.    Ann.  Cas.  1913A,  416. 

S 16*    Effect  on  lUnitation  of  eloetion  between 
remedies. 

Where  land  purchased  l>y  one  is  conveyed 
to  another  as  security,  an  action  to  compel 
the  execution  of  a  deed  comes  within  the 
nineteenth  section  of  the  statute  of  limitations, 
and  not  within  the  provision  relative  to  the 
commencement  of  actions,  based  on  a  contract, 
obligation,  or  liability  not  founded  upon  an 
instrument  in  writing. — ^Dodge  v.  Clark,  17 
Cal.  586. 

The  amendment  of  1855  to  the  statute  of 
limitations  (section  6),  providing  that  an  ac- 
tion may  be  maintained  by  a  plaintiff  claim- 
ing title  from  a  title  derived  from  Spanish 
or  Mexican  grants,  if  such  action  be  com- 
menced within  five  years  from  the  time  of  the 
final  confirmation  of  such  title  by  the  United 
States,  extends  to  cases  where  plaintiff 
claims  under  such  a  title,  though  the  validity 
of  the  grants  is  not  questioned. — Bichardson 
V.  Williamson,  24  Cal.  289. 

A  party  deraigning  title  under  a  patent  is- 
sued in  pursuance  of  the  confirmation  of  a 
grant  derived  from  the  Mexican  or  Spanish 
government  has  five  years  after  the  patent  is- 
sues in  which  to  commence  an  action  against 
one  holding  adversely  to  recover  possession 
of  the  land. — Galindo  v.  Wittenmeyer,  49  Cal. 
12. 

If  when  patent  is  issued  or  grant  made  not 
more  than  five  of  the  ten  years  prescribed 
by  section  315,  Code  of  Civil  Procedure,  has 
run,  patentee  or  grantor  may  sue  for  land 
or  mesne  profits  within  five  years  as  provided 
in  sections  318,  319  and  321. — Wilhoit  v. 
Tubbs,  83  Cal.  279,  287,  23  Pae.  386. 

Plaintiff  in  ejectment  claimed  under  a 
grant  from  the  alcalde  of  a  pueblo,  dated  in 
1847.  The  land  was  confirmed  to  tne  pueblo, 
by  final  decree,  in  1866,  and  was  then  con- 
veyed to  defendant  and  the  action  was  not 
brought  till  1885,  one  year  after  patent  is- 
sued  by  the  United  States  government.  Held, 
that  it  was  barred,  under  Code  of  Civil  Proce- 
dure, of  1873,  section  318,  granting  five  years 
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is  whieli  to  8116/  whether  plaintiff  claimed 
under  Spanish  grant  or  not.— x^orria  ▼.  Moody, 
84  Cal.  143,  24  Pac.  37. 

Where  written  eontraet  for  the  sale  of  land 
contained  no  express  agreement  to  refund  the 
inatallments  of  purchase  money  in  the  event 
of  the  failure  or  refusal  of  the  vendor  to  con- 
vey as  agreed,  an  action  by  the  purchaser  to 
recover  back  such  purchase  money  upon 
breach  of  the  contract  on  the  part  of  the 
vendor  is  not  based  upon  the  written  con- 
tract, but  upon  an  implied  assumpsit,  and  is 
governed  by  two  years'  limitations  under  sub- 
division 1  of  section  339  of  the  Code  of  Civil 
Procedure. — Thomas  v.  Pacific  Beach  Co.,  115 
Cal.  136,  46  Pac.  899. 

Code  of  Civil  Procedure,  section  338,  which 
provides  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  shall  be  brought 
within  three  years,  has  no  application  where 
a  wife  executed  deeds  to  her  husband  on  his 
representation  that  they  would  have  no 
validity  until  recorded,  and  on  his  promise 
that  he  would  not  have  them  recorded  unless 
he  should  survive  her,  and  placed  them  in 
his  possession,  and  he  subsequently  recorded 
the  deeds  without  her  knowledge,  as  the  wife's 
right  to  assert  her  title  to  the  lands  is  com- 
plete, without  regard  to  fraud  or  mistake.-* 
Kenny  v.  Parks,  137  Cal.  527,  70  Pac.  556. 

Where  complaint  asks  relief  on  ground  of 
fraud  or  mistake,  and  also  states  cause  of 
action  for  recovery  of  land,  section  318,  Code 
of  Civil  Procedure,  applies. — Murphy  v.  Crow- 
ley, 140  Cal.  141,  146,  147,  73  Pac.  820. 

Limitation  applicable  in  case  of  waiving 
tort  and  suing  in  assumpsit.  Ann.  Cas. 
1913D,  238. 

Bight  to  convict  for  lesser  offense  which 
is  barred  under  indictment  for  greater 
offense  not  barred.     17  Ann.  Cas.  718. 

§  16.    Becovary  of  real  property. 

The  three  year  limitation  of  section  119  of 
the  probate  act  to  actions  by  heirs,  etc.,  for 
the  recovery  of  real  estate  sold  by  an  execu- 
tor or  administrator,  applies  to  all  sales,  void 
as  well  as  voidable,  mifde  by  probate  courts 
of  real  estate  belonging  to  persons  who  have 
died  since  the  passage  of  the  act. — ^Harlan  ▼• 
Peck,  33  Cal.  515,  91  Am.  Dee.  653. 

Action  to  recover  land  sold  by  administra- 
tor acting  under  invalid  appointment  must  be 
brought  within  three  years  after  sale. — Ganahl 
V.  Sober,  68  Cal.  95,  96,  8  Pac.  650. 

Under  Code  of  Civil  Procedure,  section  346, 
which  provides  that  an  action  to  redeem 
a  mortage  may  be  brought  against  tne  mort- 
gagee in  possession,  unless  he  has  C09tinu- 
ously  maintained  an  adverse  possession  for  five 
years  after  breach  of  condition,  an  action 
to  redeem,  where  the  mortgagee  is  in  posses- 
sion, may  be  brought  at  any  time,  provided 
there  shall  not  have  been  an  adverse  pos- 
session for  tve  years. — ^Baynor  v.  Drew,  72 
Cal.  307,  13  Pae.  866. 

T.  and  P.  were  tenants  in  common  of  a 
grant  which  by  the  calls  contained  six  hun- 
dred and  sixty-seven  acres,  but  ttom  which| 
YI  Oal.  Digast—SST 


by  survey,  sixt^  acres  were  excluded.  They 
agreed  to  partition  by  an  east  and  west  line; 
and,  when  the  mistake  was  pointed  out,  a 
line  was  run,  dividing  the  land  into  equal 
parts  of  three  hundred  and  three  and  one-half 
acres  each.  Deeds  of  partition  had  already 
been  executed,  deeding  to  T.  the  south  half, 
and  P.  the  north  half,  of  original  grant. 
T.  deeded  to  plaintiff  the  south  half,  following 
the  description  of  the  partition  deed;  but  the 
true  line  was  pointed  out  by  T.,  and  plaintiff 
bought  three  hundred  and  three  and  one-half 
acres  south  of  that  line.  The  sixty  acres 
were  taken  largely  from  the  south  half  of 
the  original  grant.  Plaintiff  cultivated  his 
land  to  the  true  line  for  two  years.  P.  then 
entered  on  the  strip  between  the  partition  line 
and  the  line  of  the  original  grant,  and, 
within  four  years,  plaintiff  sued  to  compel  a 
conveyance  of  the  strip  by  P.  Held,  that 
the  action  was  not  simply  to  correct  a  mistake 
in  the  partition  deeds,  but,  in  equity,  to  re- 
cover land,  the  le^al  title  to  which  was  in 
P.,  and  therefore  within  the  five  years'  limita- 
tion of  Code  of  Civil  Procedure,  sections  318, 
relating  to  the  recovery  of  real  property. 
Goodnow  V.  Parker,  112  Cal.  437,  44  Pac.  738. 

Under  Code  of  Civil  Procedure,  section  318, 
providing  that  no  action  for  the  recovery 
of  real  property  shall  be  maintained  unless 
the  plaintiff  or  his  predecessor  In  interest 
was  seised  of  the  property  within  five  years 
before  commencement  of  the  action,  an  action 
to  quiet  title  to  land  described  in  the  deed 
thereto  as  a  right  of  way  will  be  barred, 
where  such  land  was  never  used  as  such,  and 
the  plaintiff  used  another  way,  which  de- 
fendant laid  out,  for  ten  years,  with  full 
knowledge  that  it  was  not  on  ike  lines  de- 
scribed in  the  deed. — Schmidt  v.  Klotz,  130 
Cal.  223,  62  Pac.  470. 

Where  plaintiff  alleged  that  her  foster 
mother  had  obtained  deeds  from  plaintiff's 
foster  father  by  fraud  and  undue  influence, 
and  that  the  other  defendant  was  a  purchaser 
of  certain  of  the  land  from  the  mother  with 
notice  of  the  facts,  and  prayed  that  such  con- 
veyance be  set  aside,  that  plaintiff  be  let  into 
possession  as  a  tenant  in  common  with  her 
mother  of  an  undivided  one-half  of  both 
tracts,  and  for  an  accounting,  though  involv- 
ing an  issue  of  fraud,  it  was  an  action  to  re- 
eover  real  property  or  possession  thereof, 
within  Code  of  Civil  Procedure,  section  318, 
providing  that  such  action  cannot  be  main- 
tained xmless  plaintiff  or  his  ancestor  was 
seised  of  the  property  in  question  within  five 
years  next  before  the  commencement  of  the 
action,  and  was  not  within  section  338,  sub- 
division 4,  declaring  that  an  action  for  relief 
on  the  ground  of  fraud  is  barred  after  three 
years  from  the  time  the  cause  of  action  ac- 
crued. (Judgment,  7  Cal.  Unrep.  49,  70  Pac. 
1024,  reversed.) — ^Murphy  v.  Crowley,  140  CaL 
141,  73  Pac.  820. 

To  an  action  in  effect  to  determine  title  to 
one-half  cubic  foot  per  second  of  water, 
claimed  by  plaintiff  under  a  deed,  but  posses- 
sion of  which  defendant  has  at  all  times  had, 
defendant's  defense  of  mistake  is  not  barred 
by  Code  of  Civil  Procedure,  section  338,  sub- 
division  4,  prescribing  a  three  years'  limita* 
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tion  for  aetion  for  relief  on  the  ground  of 
mistake,  but  only  by  section  318,  prescribing 
a  five  years'  limitation  for  recovery  of  reiU 

Property    or    the    possession    thereof. — South 
'ule  Independent  Ditch  Co.  v.  King,  144  CaL 
450,  77  Pac.  1032. 

An  action  by  a  widow  to  recover  a  home- 
stead declared  by  her  deceased  husband  as 
the  alleged  owner  thereof,  and  to  cancel  an 
abandonment  thereof  alleged  to  have  been 
made  in  ignorance  of  her  rights  until  the 
month  when  suit  was  brought,  under  a  stipu- 
lation by  all  parties  interested  in  his  estate 
in  consideration  of  five  thousand  dollars  paid 
to  her  to  secure  such  abandonment,  and  also 
to  cancel  a  deed  'made  under  an  order  of  sale 
of  the  property,  sixteen  years  before  suit 
brought,  as  well  as  subsequently  recorded 
deeds  to  successors  of  the  grantee,  is  in  effect 
an  action  to  recover  real  property,  and  is 
barred  by  the  provisions  of  section  318  of  the 
Code  of  Civil  Procedure. — Daniels  v.  Dean, 
2  Cal.  App.  421,  84  Pac.  332. 

An  action,  the  purpose  of  which  is  to  deter- 
mine who  is  the  real  owner  of  the  property 
in  dispute,  and  then  to  compel  a  conveyance 
of  the  legal  title  and  restoration  of  the  pos- 
session thereof  to  the  rightful  owner,  is,  in 
part  at  least,  an  action  for  recovery  and 
possession  of  real  property,  within  the  mean- 
ing of  section  318  of  the  Code  of  Civil  Pro- 
cedure, and  accordingly  the  five  year  period 
prescribed  by  that  section  would  be  appli- 
cable.— Bradley  Bros.  v.  Bradley,  20  Cal.  App. 
1,  127  Pac.  1044,  1047. 

Applicability  of  statute  to  suit  to  re- 
deem from  mortgage.    10  L.  B.  A.  511. 

Does  statute  of  limitations  run  during  life 
estate  against  proceedings  b^  remain- 
derman to  compel  appropriation  of 
property  by  third  person  having  power 
of  eminent  domain.  15  L.  B.  A.  (N.  S.) 
1154. 

Effect  of  continued  occupancy  by  tres- 
passer for  less  than  limitation  period  to 
estop  owner  to  maintain  trespass  q.  c.  f . 
23  L.  B.  A.  (N.  S.)  270. 

Effect  of  husband's  life  estate  to  suspend 
or  prevent  running  of  statute  of  limi- 
tations against  wife's  title  to  real 
estate  adversely  possessed.  10  L.  B.  A. 
(N.  S.)  86. 

Effect  of  void  proceedings  under  which 
real  property  is  sold,  to  start  statute 
of  limitations  running  in  favor  of  pur- 
chaser in  possession.  8  L.  B.  A.  (N.  S.) 
854. 

Laches  as  affecting  the  right  of  one  co- 
tenant  to  benefit  of  purchase  of  out- 
standing title  by  another.  19  L.  B.  A. 
(N.  S.)  526. 

Biffht  of  one  in  possession  under  void 
foreclosure  sale  as  affected  by  laches  of 
mortgagor.    40  L.  B.  A.  (N.  S.)  848. 

1 17.    OoAtnctB  in  genend. 

Where  a  party  to  a  note,  having  paid 
the  judgment  recovered  thereon,  seeks  to  re- 
cover in  assumpsit  from  a  person  who  was 
cosurety  with  him  in  the  notOi  the  aetion  is 


not  "founded  on  an  instrument  in  writing,'' 
within  the  statutory  meaning  of  the  phrase, 
and  must  therefore  be  commenced  within  two 
years. — Chipman  v.  Morrill,  20  CaL  130. 

A  receipt  which  is  a  mere  acknowledgment 
that  so  much  money  has  been  received  is  not 
a  contract,  as  it  does  not  import  any  promise, 
obligation,  or  liability,  and  it  must  there- 
fore be  sued  on  within  two  years,  or  the 
statute  of  limitation  will  bar  the  action.— 
Ashley  v.  Yischer,  24  Cal.  322,  85  Am.  Dee. 
65. 

Suit  on  contract  made  outside  of  state  must 
be  brought  within  two  years. — Glenn  v.  Sax- 
ton,  68  Cal.  353,  358,  9  Pac.  420. 

Civil  Code,  section  1859,  provides  that  an 
innkeeper  is  liable  for  all  losses  of  personal 
property  placed  by  guests  under  his  care,  un- 
less occasioned  by  an  irresistible,  superhu- 
man cause,  by  a  public  enemy,  by  the  negli- 
gence of  the  owner,  or  by  the  act  of  some  one 
whom  he  brought  into  the  inn.  Held,  that 
this  is  the  liability  created  by  common  law, 
and  therefore,  in  view  of  Civil  Code,  sec- 
tion 5,  which  provides  that  the  sections  of 
the  code,  so  far  as  they  are  substantially  the 
same  as  the  common  law,  must  be  coristrued 
as  a  continuation  thereof,  and  not  as  new 
enactments,  an  action  based  on  such  liability 
is  not  governed  by  Code  of  Civil  Procedure, 
section  338,  providing  that  an  action  on  a 
liability  created  by  statute  must  be  com- 
menced within  three  years,  but  by  section  339, 
which  provides  that  an  action  on  an  obliga- 
tion, not  founded  on  an  instrument  of  writ- 
ing, must  be  brought  within  two  years. — 
Churchill  v.  Pacific  Imp.  Co.,  96  Cal.  490,  31 
Pac.  560. 

Where  there  is  no  express  written  con- 
tract of  a  corporation  to  pay  a  compensation 
to  one  of  its  stockholders  and  directors  for 
services  rendered  as  its  superintendent  and 
general  manager,  the  cause  of  action  to  recover 
zor  such  services  cannot  be  based  upon  mere 
resolution  of  the  directors  appointing  to  these 
positions,  as  being  a  written  instrument 
within  the  meaning  of  code,  but  can  only 
be  based  upon  an  implied  contract  for  rea- 
sonable compensation  for  the  services  ren- 
dered; and  such  cause  of  action  is  barred  as 
to  all  services  rendered  more  than  two  years 
before  the  commencement  of  the  action. — 
McCarthy  v.  Mt.  Tecarte  L.  ft  W.  Co.,  Ill  CaL 
328,  43  Pac.  956. 

An  action  to  compel  a  conveyance  in  ac> 
eordance  with  an  agreement  to  partition  landa 
is  not  barred  after  two  years  by  Code  of  Civil 
Procedure,  section  339,  because  not  in  writing, 
where  the  agreement  was  in  fact  executed  by 
a  proper  division  of  the  land  according  to  the 
intention  of  the  parties. — Goodnow  v.  Parker, 
112  Cal.  437,  44  Pac.  738. 

An  action  by  a  vendee  of  land  to  recover 
the  price  on  the  failure  of  the  vendor  to- 
convey  is  not,  in  the  absence  of  any  stipula- 
tion for  repayment,  an  action  founded  on  con- 
tract in  writing,  within  the  Code  of  Civil  Pro- 
cedure, section  337,  requiring  such  actions  to- 
be  brought  in  four  years.  (5  Cal.  Unrep.  319, 
44  Pac.  475,  reversed.) — Thomas  v.  Pacific* 
Beach  Co.,  115  Cal.  136,  46  Pac.  899. 
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An  action  in  1896,  on  an  agreement  in  1893 
to  pay  a  certain  judgment  recovered  in  1890, 
M  not  barred  by  the  five  years  limitations  pre- 
•enbed  by  Code  of  Civil  Procedure,  section 
336,  providing  that  action  on  a  judgment 
must  be  commenced  within  five  years  since 
snch  action  rests  on  the  agreement,  and  not 
on  the  judgment.— Hawk  v.  Barton.  130  Cal. 
654,  63  Pac.  64. 

By  the  express  terms  of  section  323  of  the 
Civil  Code,  when  stock  is  subscribed  and 
paid  for,  the  corporation  must  issue  certifi- 
cates therefor,  and  on  their  failure  to  do  so 
an  action  to  compel  specific  performance  will 
be  barred  by  section  337,  subdivision  1,  of  the 
Code  of  Civil  Procedure,  after  four  years, 
although  the  stock  was  to  be  issued  as  to  a 
trustee  under  a  pooling  arrangement,  but 
latter  arrangement  was  never  carried  out, 
that  arrangement  not  constituting  a  defense 
to  the  statute  of  limitations. — Cortelyou  v. 
Imperial  Land  Co.,  166  Cal.  14,  134  Pac.  981. 

A  member  of  a  law  partnership  embezzled 
money  belonging  to  a  client  in  February,  1893, 
the  partner  not  knowing  of  or  participating  in 
the  fraud;  and  the  client  brought  action 
against  the  partner  to  recover  the  sum  so  em- 
bezzled in  February,  1896.  Held,  that  the  ac- 
tion  came  within  Code  of  Civil  Procedure, 
section  339,  as  being  for  money  had  and 
received,  and,  since  it  was  not  brought  within 
two  years  from  the  time  the  right  of  action 
accrued,  recovery  was  barred. — Gibson  v.  Hen- 
ley, 131  Cal.  6,  63  Pac.  61. 

Against  action  to  recover  penalty  against 
national  bank  taking  usurious  interest. 
56  L.  B.  A.  705. 

Applicability  of,  to  claims  against  dece- 
dent's estate.    8  L.  B.  A.  651 

Delay  as  waiver  of  purchaser's  right  to 
rescind  contract  for  purchase  of  real 
property.    30  L.  B.  A.  (N.  S.)  872. 

Bunning  of  statute  of  limitations  against 
action  to  recover  deposit  of  money.  4 
Ann.  Cas.  1146. 

Statutes  of  limitation  as  applicable  to 
bank  cheeks.    22  L.  B.  A.  110. 

§18.    WUtten  contracts  in  general. 

Contracts  in  writing  are  barred  in  four 
vears  from  accruing  of  cause  of  action. — Bag- 
ley  V.  Baton,  10  CaJ.  126. 

The  statutory  description  of  an  action,  as 
**founded  on  an  instrument  in  writing"  refers 
to  contracts,  obligations  or  liabilities  growing, 
not  remotely  or  ultimately,  but  immediately, 
out  of  written  instruments. — Chipman  v.  Mor- 
rill, 20  CaL  130. 

In  an  action  to  foreclose  a  mortgage,  which 
contained  no  covenant  or  agreement  to  pay 
the  debt,  and  where  there  was  no  note  or 
other  written  obligation  to  pay  the  money, 
the  action  is  founded  on  a  written  contract, 
and  is  therefore  not  barred  by  the  statute  of 
limitation  of  actions  not  founded  on  written 
eontracta. — Union  Water  Co.  v.  Murphy's 
Plat  Pluming  Co.,  22  Cal.  620. 

Action  on  new  promise  in  writing  to  pay 
a  judgment  after  statute  has  run  must  be 


brought   within   four   years. — McCormick   T. 
Brown,  36  Cal.  180,  95  Am.  Dec.  170. 

Certain  letters  examined  and  held  to  be  snfll* 
cient  acknowledgment  to  constitute  contract 
founded  on  written  instrument.— Osment  v. 
McElrath,  68  Cal.  466,  472,  473,  58  Am.  Ben. 
17,  9  Pac.  731.  ^ 

An  action  to  have  a  deed  declared  a  mort< 
gage  and  the  title  quieted  in  the  grantor  in 
the  deed,  is  not  an  action  on  a  contract,  ob- 
ligation, or  liability,  founded  on  an  instruc- 
tion in  writing,  that  will  bring  it  within  the 
statute  of  limitations  (Code  Civ.  Proc,  sec. 
337).-— Louvall  v.  Gridley,  70  Cal.  507,  11  Pac. 
777. 

Where  the  owner  of  an  interest  in  land 
convenanted  to  convey  a  part  to  another  if 
the  latter  would  procure  a  patent  from  the 
United  States,  and  one  was  obtained  on  Sep- 
tember 1,  1876,  an  action  to  enforce  the  con- 
tract, begun  August  8,  1882,  the  executor  of 
the  covenantor  having  refused  to  convey  more 
than  four  years  before  the  action,  and  denied 
the  plaintiff's  right,  is  barred  by  Code  of  Civil 
Procedure,  section  337,  limiting  actions  on 
contracts  on  instruments  in  writing  to  four 
years,  and  by  the  general  limitation  of  four 
years  of  section  343  for  all  actions  not  other- 
wise provided  for,  there  being  no  trust  rela- 
tion betwen  the  parties,  since  plaintiff  never 
was  in  possession.— Luco  v.  Tore,  18  Pac.  866. 

A  written  certificate  of  title,  given  by  an 
abstractor,  is  not  an  "instrument  of  writing  " 
withm  the  meaning  of  Code  of  Civil  Pro- 
cedure, section  339,  which  provides  that  an  ac- 
tion on  a  contract,  obligation,  or  liability  not 
founded  on  an  instrument  of  writing  must  be 
commenced  within  two  years. — Lattin  v  Gil- 
Je"e»  96  Cal.  317,  29  Am.  St.  Bep.  U5,  30 
£^ac.  04  o. 

An  action  by  a  vendee  against  the  vendor  to 
recover  the  purchase  price  paid  for  land  on 
faUure  of  the  vendor  to  convey  as  required 
by  the  written  contract  of  sale  is  an  action 
founded  upon  an  instrument  in  writing,  within 
Code  of  Civil  Procedure,  section  337,  and  must 
be  brought  within  four  years.— Thomas  r. 
Pacific  Beach  Co.,  5  Cal.  Unrep.  319,  44  Par 
ilV  '®^®'"®^  ^  ^»^>  115  Cal.  136,  46  Pac! 

The  Implied  warranty  created  by  Civil 
Code,  section  1770,  which  provides  that  one 
who  manufactures  an  article  under  an  order 
for  a  particular  purpose  warrants  that  it  is 
reasonably  fit  for  such  purpose,  forms  a  part 
of  a  written  contract  to  manufacture  and  put 
up  a  passenger  elevator,  so  that  an  action 
for  breach  thereof  is  one  on  a  written  contract 
(Code  Civ.  Proc,  sec.  337),  for  breach  of 
which  action  may  be  brought  within  four 
years.- Bancrof t  v.  San  Francisco  Tool  Co  ff 
Cal  Unrep.  586,  47  Pac.  684.  *' 

Political  Code,  section  3753,  requires  the 
tax  collector  on  the  first  Monday  in  each 
month  to  settle  with  the  county  auditor  for 
all  money  collected,  and  pay  the  same  to  the 
county  treasurer;  and  section  3754  provides 
that  a  failure  so  to  do  for  five  days  shall  ren- 
der such  collector  liable  for  the  full  amount 
of  taxes  on  the  assessment-roll,  for  which  suit 


5700 


LIMITATION  OP  ACTIONS,  I,  B,  J  19. 


may  be  bronglit.  It  is  also  provided  (section 
3758  et  seq.)  that  the  collector  shall  on  the 
third  Monday  in  January,  at  the  office  of  the 
auditor,  compare  his  duplicate  with  the  origi- 
nal assessment-book,  and  deliver  the  delin- 
quent list  to  the  auditor,  who  shall  thereupon 
make  a  final  settlement  with  him.  In  an  ac- 
tion against  a  tax  collector  and  his  sureties, 
the  complaint,  which  was  filed  December  29. 
1896,  alleged  that  such  collector  was  electea 
for  two  years  from  the  first  Monday  after  the 
first  day  of  January,  1891,  and  that  on  the 
first  Monday  in  December  (December  7)  1891. 
and  for  five  days  thereafter,  he  wholly  failed 
to  settle  with  the  conntv  auditor  for  the  taxes 
collected  by  -him,  and  had  ever  since  wholly 
failed  to  settle  therefor,  but  had  ever  since 
December  7,  1891,  wrongfully  retained  a  cer- 
tain balance  thereof.  Held^  that  such  action 
was  barred  by  the  limitation  of  four  years 
prescribed  by  Code  of  Civil  Procedure,  sec- 
tion 337,  as  to  actions  founded  on  instruments 
In  writing,  as  the  complaint  set  up  a  cause  of 
action  which  accrued  December  7,  1891,  and 
failed  to  state  a  cause  of  action  accruing  at 
any  other  time,  and  such  statute  began  to 
run  on  the  third  Monday  of  January,  1892,  at 
least,  though  the  term  of  office  of  such  col- 
lector expired  within  such  period  of  limita- 
tion.—People  V.  Weineke,  122  Cal.  535,  55 
Pac.  579. 

An  action  based  on  the  statutory  contract 
betwen  purchasers  of  state  lands  and  the 
state  is  subject  to  the  statute  of  limitations 
affecting  written  contracts. — McCord  v.  Sla- 
vin,  143  Cal.  325,  76  Pac.  1104. 

The  liability  of  the  guarantors  of  a  note 
secured  by  mortgage  accrues  at  the  maturity 
of  the  note,  regardless  of  the  exhaustion  of 
the  mortgage  security,  and  is  barred  within 
four  years  thereafter,  in  the  absence  of  a 
showing  of  sufficient  facts  to  take  the  case 
out  of  the  operation  of  the  statute. — Wool- 
wine  V.  Storrs,  148  Cal.  7,  113  Am.  St.  Bep. 
183,  82  Pac.  434. 

An  action  to  recover  damages  for  the 
breach  of  a  written  contract  is  founded  upon 
a  written  instrument,  within  the  meaning  of 
subdivision  1  of  section  337  of  the  Code  of 
Civil  Procedure,  providing  a  four  years' 
limitation  for  the  commencement  of  such 
actions. — ^Ahlers  v.  Smiley,  163  Cal.  200,  124 
Pac.  827. 

Section  337,  subdivision  1  of  the  Code  of 
Civil  Procedure,  providing  that  actions  upon 
contracts  must  oe  brought  within  four  years, 
applies  only  where  the  action  is  founded  upon 
an  instrument  in  writing,  and  the  instrument 
muBt  itself  contain  a  contract  to  do  the  thing 
for  the  nonperformance  of  which  the  action 
is  brought.^Ahlers  v.  Smiley,  163  Cal.  200, 
124  Pac.  827. 

An  agreement  between  an  attorney  and 
client  by  which  the  attorney  aneed  to  act 
as  counsel  in  a  certain  ease  until  final  judg- 
ment was  rendered  therein,  and  for  which  he 
was  to  receive  a  one-half  interest  in  certain 
water  rights,  but  before  such  final  judgment 
was  rendered  the  client  died  intestate,  is  a 
contract  in  writing,  and  an  action  for  the 
specific  performance  thereof  must  be  brought 


within  four  yean  from  the  time  of  the  ao- 
cmal  of  the  right  of  action  (see  Code  Civ. 
Proc,  sec.  337). — Archer  v.  Harvey,  164  CaL 
274,  128  Pac.  410,  412. 

The  right  of  action  in  favor  of  the  sni- 
viving  executor  to  recover  the  estate  for  the 
heir  on  the  bond  of  the  deceased  executor 
accrued  immediately  after  the  default,  or  at 
least  upon  the  death  of  the  defaulting  execu- 
tor, and  where  he  died  and  the  demand  by 
the  heir  upon  the  surviving  executor  was 
made  more  than  four  years  before  the  pres- 
ent action  was  brought,  the  statute  of  limi- 
tations was  set  in  motion  without  awaiting 
the  collection  of  the  money  by  the  heir,  or  its 
payment  by  the  surviving  executor,  and  any 
right  of  action  upon  the  bond  was  barred  by 
the  provision  of  section  337  of  the  Code  of 
Civil  Procedure. — Hewlett  v.  Beede,  2  Cal. 
App.  561,  83  Pac.  1086. 

Becital  of  consideration  in  deed  as  writ- 
ten promise  to  pay  within  statute  of 
limitations.    2  Ann.  Cas.  470. 

Becital  of  consideration  as  contract  in 
writinff  within  statute  of  limitations. 
68  L.  B.  A.  931. 
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Buoney. 

Destruction  of  notes  in  no  respect  impairs 
the  liability  of  the  maker,  or  the  ri^ht  of  the 
plaintiff  to  recover  upon  them.  This  right  of 
action  upon  a  contract  in  writing  is  not  barred 
by  the  statute  of  limitations  until  the  lapse 
of  four  years  after  it  has  accrued.  The  fact 
that  the  contract  is  in  writing,  and  not  the 
present'  existence  of  the  writing,  determines 
the  period  within  which  the  action  must  be 
brought. — ^Bagley  v.  Eaton,  10  Cal.  126. 

A  receipt  or  acknowledgment  in  writing 
for  money,  which  also  contains  a  clause  stat- 
ing that  the  money  received  is  to  be  ap- 
plied to  the  account  of  the  person  from  whom 
received,  partakes  of  the  double  nature  of  a 
receipt  and  contract,  and  shows  upon  its  face 
a  liability  to  account,  and  an  action  upon  it 
is  not  barred  by  the  statute  of  limitations 
until  four  years  have  expired. — Ashley 
T.  Yischer,  24  Cal.  322,  85  Am.  Dee.  65. 

The  liability  of  sureties  on  a  note  ia  not 
discharged  by  the  state  of  limitations  until 
four  years  after  their  liability  becomea  fixed. 
Dussol  V.  Bruguiere,  50  Cal.  456. 

Under  the  statute,  one  has  four  years 
within  which  to  bring  suit  on  a  note  after 
his  right  of  action  acrues^  and  his  action  is 
never  barred  until  that  time  has  elapsed. — 
Collins  V.  DriscoU,  69  Cal.  550,  11  Pac.  244. 

A  complaint  alleged  that  defendant,  by 
fraudulent  representotions  as  to  her  owner- 
ship of  certain  land,  induced  plaintiff  to  loan 
her  four  thousand  dollars  on  her  note,  secured 
by  a  mortgage  on  such  land,  and  that  plain- 
tiff did  not  discover  the  fraud  until  within 
three  years  before  the  suit;  that  defendant 
was  executrix  of  an  estate,  and  used  the 
money  to  pay  a  claim  against  the  estate.  The 
complaint  asked  judgment  against  defendant 
for  four  thousand  dollars,  with  interest,  and 
to  be  subrogated  to  the  claim  so  paid.    The 
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action  was  commenced  more  than  four  years 
after  the  maturity  of  lueh  note  and  mortgage. 
Held,  that  it  came  within  Code  of  CiTil  Pro- 
cedure, section  337,  which  provides  that  an 
action  founded  on  a  written  instrument  is 
barred,  unless  commenced  within  four  years 
after  the  cause  of  action  accrues. — Clausen 
▼.  Meister,  93  CaL  555,  29  Pac.  232. 

The  character  of  an  action  on  a  note,  as 
affecting  the  bar  of  limitations,  is  not  af- 
fected by  the  fact  that  plaintiff  asks  to  be 
subrogated  to  a  judgment  which  was  paid  by 
the  money  secured  by  the  note,  since  subro- 
gation is  a  mere  inciaenf  to  the  principal  re- 
lief.— Campbell  ▼.  Campbell,  133  Cal.  33,  65 
Pac.  134. 

An  action  to  enforce  a  note  for  borrowed 
money  againsi  one  who  receives  the  proceeds, 
but  whose  name  is  forged  to  the  note,  and  to 
be  subrogated  to  a  jjudgment  paid  by  the  pro- 
ceeds, is  not  for  relief  on  the  ground  of  fraud 
OT  mistake;  and  hence  Code  of  Civil  Proce- 
dure, section  338,  subdivision  4,  providing 
that  limitations  shall,  not  commence  to  run 
against  an  action  for  relief  on  the  ground 
of  fraud  or  mistake,  until  the  fraud  or  mis- 
take is  discovered,  has  no  application  thereto. 
Campbell  v.  Campbell,  133  Cal.  33,  65  Pac. 
134. 

A  note  executed  and  delivered  out  of  the 
state  is  barred  in  two  years  from  the  date 
of  its  delivery. — ^Loud  v.  Collins,  12  Cal.  App. 
786,  108  Pac.  880. 

Limitation  of  actions  against  county  and 
like  warrants.    8  Am.  St.  Bep.  206. 

Bunning  of  statute  of  limitations  against 
warrants  of  municipal  or  quasi-munici- 
pal corporations.    2  Ann.  Cas.  394. 

S  20.    Accounts  and  oral  contracts  in  general. 

A  number  of  accounts  purported  on  their 
face  to  be  ''audited  and  approved,"  and 
"certified  to  be  correct,"  and  the  court  held 
that  this  language  constituted  the  matters 
sued  on  instruments  of  writing,  within  the 
meaning  of  the  statute,  and  that  they  were 
not  barred  by  that  portion  of  the  statute  of 
limitations  applying  to  accounts. — Sannickson 
V.  Brown,  5  Cal.  57. 

Being  indebted  to  plaintiffs,  defendants  de- 
livered property  to  them  at  a  specified  valua- 
tion, for  which  the  former  gave  them  credit 
on  account.  Held,  that  the  transaction  was 
a  sale,  and  not  a  partial  payment;  and  hence 
the  account  thereby  became  a  mutual  open 
account,  within  Statutes  of  1850,  page  345, 
requiring  actions  on  such  accounts  to  be 
brought  within  five  years. — Norton  v.  Larco, 
30  Cal.  126,  89  Am.  Dee.  70. 

When  account  is  not  a  mutual  one  the  stat- 
ute of  limitations  bars  each  item  of  the  same 
two  years  after  its  delivery. — Adams  v.  Pat- 
terson, 35  CaL  122. 

In  an  action  on  an  account,  where  there 
are  not  reciprocal  demands,  plaintiff  can  only 
recover  for  items  which  accrued  within  the 
two  ytors  preceding  the  suit. — Gwinn  ▼• 
HamUton,  7  Pac  837. 


Where  plaintiff  had  sold  goods  to  defend- 
ant for  a  number  of  years,  and  had  credited 
him  with  payments  of  cash  and  merchandise, 
not  considering  that  defendant  had  an  ac- 
count against  him,  it  is  not  a  "mutual,  open 
and  current  account,"  as  provided  lor  in 
Code  of  Civil  Procedure,  section  344,  but  is 
governed  by  section  339,  providing  that  ac- 
tions on  contracts  not  in  writing  shall  be 
brought  within  two  years. — Bocca  v.  Klein, 
74  Cal.  526,  16  Pac.  323. 

Defendants  were  indebted  on  open  account 
to  a  partnership,  whose  assets  plaintiff  owned 
when  suit  was  brought.  Before  the  statute 
barred  that  account,  the  parties  orally  agreed 
on  the  balance  due,  which  defendants 
promised  to  pay.  Plaintiff  sued  on  account 
stated  for  such  balance  within  two  years 
after  the  agreement.  Held,  that  the  statute 
of  two  years  (Code  Civ.  Proc,  sec.  339,  subd. 
1)  was  not  a  bar. — Kahn  v.  £kl wards,  75  CaL 
192,  7  Am.  St.  Bep.  141,  16  Pac.  779. 

An  entry  in  the  minutes  of  a  school  board 
which  merely  shows  that  building  plans  sub- 
mitted to  it  had  been  adopted  expresses  no 
contract,  and  hence  an  action  for  the  value 
of  the  plans,  brought  two  years  after  their 
acceptance,  is  barred  by  Code  of  Civil  Pro- 
cedure, section  339,  requiring  an  action  not 
founded  on  a  written  obligation  to  be  brought 
within  two  years. — Todd  v.  Board  of  Educa- 
tion of  City  of  Los  Angeles,  122  Cal.  106,  54 
Pac.  527. 

One  D.  had  entered  into  negotiations  for 
sale  of  certain  mining  property,  and  plain- 
tiff conveyed  to  him  a  mine,  to  be  sold  iii  con- 
nection with  D.'s  mines.  Plaintiff  requested 
that  the  money  to  be  paid  him  should  pass 
through  the  hands  of  D,,  who  acknowledged 
the  receipt  of  the  deed,  but  in  his  letter  made 
no  promise  to  pay  to  plaintiff  the  considera- 
tion to  be  received  on  the  sale  thereof.  The 
sale  was  not  concluded,  but  some  four  years 
thereafter  a  sale  of  D.'s  property,  together 
with  plaintiff's  mine,  was  made  to  other  par- 
ties. Held  that,  as  the  letter  from  D.  ac- 
knowledging the  receipt  of  the  deed  contained 
no  promise  to  pay  therefor,  and  the  deed  it- 
self contained  no  such  promise,  D/s  agree- 
ment to  do  so  rested  in  parol,  and  a  cause 
of  action  thereon  was  barred  in  two  years^ 
under  Code  of  Civil  Procedure,  section  339, 
subdivision  1,  limiting  the  right  of  actions  on 
contracts  not  in  writing  to  such  period. — 
Patterson  v.  Doe,  130  Cal.  333,  62  Pac.  569. 

An  action  by  a  depositor  against  a  bank 
for  damages  to  its  credit  consequentially  re- 
sulting from  the  refusal  of  the  bank  to  pay 
checks  drawn  upon  it  by  plaintiff,  whetner 
the  alleged  cause  of  action  be  good  or  not,  is 
barred  by  the  statute  of  limitations  in  two 
years,  under  section  339  of  the  Code  of  Civil 
Procedure,  as  beinj^  clearly  "upon  a  contract, 
obligation,  or  liability,  not  founded  upon  an 
instrument  of  writing." — Smith's  Cash  Store 
V.  First  Nat.  Bank,  149  Cal.  32,  5  L.  B.  A. 
(N.  S.)  870,  84  Pac.  663. 

The  amendment  of  1907  to  section  337  of 
the  Code  of  Civil  Procedure,  extending  the 
time  for  bringing  actions  upon  open  book  ac- 
counts, has  no  application  to  a  case  where 
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a  statemeiit  of  the  aecoant  has  been  rendered 
and  its  correctness  admitted. — National  Lum- 
ber Co.  ▼.  Tejunga  Valley  Bock  Co.,  22  Cal. 
App.  726,  136  Pac.  508. 

A  stated  account,  in  the  absence  of  a  writ- 
ten promise  to  pay,  creates  a  new  cause  of 
action,  becomes  and  is  an  obligation  not 
founded  upon  an  instrument  in  writing,  and 
is  therefore  barred  under  section  339  of  the 
Code  of  Civil  Procedure  after  two  years. — 
National  Lumber  Co.  y.  Tejunga  Valley  Bock 
Co.,  22  Cal.  App.  726,  136  Pac.  508. 

Application  of  statute  of  limitations  to 
mutual  accounts.    89  Am.  Dee.  75. 

§21.    InJuzlaB  to  penon  or  pwpmor. 

An  action  for  damages  for  malicious  prose- 
cution, which  was  not  brought  within  four 
years,  is  barred  by  the  statute  of  limitations. 
Taylor  v.  Bidwell,  65  Cal.  489,  4  Pac.  491. 

In  action  to  recover  damages  for  trespasses 
committed  by  cattle  on  land  situated  in 
Fresno  or  Tulare  county,  right  of  recovery 
is  not  limited  to  trespasses  committed  within 
sixty  days  prior  to  the  commencement  of 
suit.— Heilbron  v.  Heinlen,  70  CaL  482,  12 
Pac.  385. 

An  action  for  maliciously  destroying  by  fire 
a  stable  and  saloon  and  the  contents  thereof, 
whether  considered  as  one  for  trespass  on 
real  property  or  one  for  injuring  personal 
property  is  barred,  under  the  statute  of 
limitations  (Code  Civ.  Proc,  sec.  338),  by 
three  years. — Gale  v.  McDaniel,  72  Cal.  334, 
13  Pac.  871. 

The  limitation  of  two  years  provided  b^ 
Code  of  Civil  Procedure,  section  339,  subdivi- 
sion 1,  in  case  of  actions  on  a  contract,  obli- 
gation,  or  liability,  not  founded  on  an  in- 
strument in  writing,  applies  in  an  action  for 
maliciously  suing  out  an  attachment,  rather 
than  the  three-year  limitation  of  section  338, 
subdivision  3,  in  case  of  actions  for  taking, 
detaining,  or  injuring  any  goods  or  chattels, 
including  actions  for  the  recovery  of  personal 
property.-— McCusker  v.  Walker,  77  Cal.  208, 
19  Pac.  382. 

An  action  for  damages  for  trespass  com- 
mitted on  the  lands  of  tne  plaintiff  b^  the  de- 
f  enc\ant,  in  entering  upon  the  land  with  large 
bands  of  sheep,  and  thereby  injuring  and 
depasturing  the  land,  is  not  subject  to  the 
limitation  of  sixty  days  prescribed  by  the 
statute  of  February  4,  1874.  entitled  "An  act 
to  protect  agriculture,  ana  to  prevent  the 
trespassing  of  animals  upon  private  prop- 
erty" in  certain  counties,  the  action  not  be- 
ing founded  upon  that  statute;  but  it  is  gov- 
erned by  section  338  of  the  Code  of  Civil 
Procedure,  which  provides  that  an  action  for 
trespass  to  real  property  may  be  commenced 
within  three  years  after  the  cause  of  action 
has  accrued. — Zumwalt  v.  IMckey,  92  Cal.  166, 
28  Pac.  212. 

An  action  for  conversion  is  within  Code 
of  Civil  Procedure,  section  338,  subdivision  3, 
prescribing  the  limitation  of  an  action  for 
taking,  detaining,  or  injuring  goods  or  chat- 
tels.— Horton  v.  Jack,  4  Cal.  unrep.  768|  37 
Pac.  652. 


An  action  for  an  injury  to  the  land  of 
the  plaintiff,  as  the  result  of  the  erection 
of  a  bulkhead  on  the  land  of  the  defendant, 
which  prevented  storm  water  from  flowing 
naturally  across  the  lands  of  plaintiff,  and 
caused  it  to  overflow  and '  to  make  gullies 
in  plaintiff's  land,  is  not  in  the  nature  of  an 
action  for  trespass  upon  real  property  of 
the  plaintiff  within  the  limitation  of  three 
years  provided  for  in  section  338  of  the 
Code  of  Civil  Procedure,  but  is  in  the  nature 
of  aa  action  upon  the  case,  at  common  law, 
to  recover  damages  for  a  consequential  in- 
jury, and  is  subject  to  the  limitation  of  two 
years  provided  for  in  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure. — 
Hicks  V.  Drew,  117  Cal.  305,  49  Pac.  189. 

An  action  to  recover  damages  for  a  wrong- 
ful entry  by  a  railroad  company  upon  the 
land  of  the  plaintiff  and  the  construction  of 
its  railroad  thereupon,  without  proceedings 
for  condemnation,  and  without  plaintiff's  con- 
sent, is  barred  if  not  commenced  within  three 
years  after  the  entry;  and  the  right  to  equi- 
table relief  bv  injunction  affalnst  the  con- 
tinuance of  the  railroad  is  likewise  barred 
at  the  same  time. — Williams  v.  Southern  Pa- 
eiflc  B.  Co.,  150  CaL  624,  89  Pac.  599. 

Under  subdivision  2  of  section  338  of 
the  Code  of  Civil  Procedure,  an  action  for 
trespass  upon  real  property  must  be  com- 
menced within  three  years  sifter  the  accruing 
of  the  cause  of  action. — Williams  v.  South- 
em  Paciflc  B.  Co.,  150  Cal.  624,  89  Pac.  599. 

A  cause  of  action  for  damages  resulting 
from  a  defective  sewer  is  not  for  a  ''trespass 
ui>on  real  property"  within  the  meaning  of 
subdivision  2  of  section  338  of  the  Code  of 
Civil  Procedure,  providing  that  ''an  action 
for  trespass  upon  real  property^'  shall  be 
brought  within  three  years. — Crim  v.  City 
and  County  of  San  Francisco,  152  Cal.  279,  92 
Pac.   640. 

Subdivision  3  of  section  840  of  the  Code 
of  Civil  Procedure,  prescribing  a  period  of 
one  year  as  the  time  within  which  an  action 
may  be  commenced  "for  injury  to  or  for  the 
death  of  one  caused  by  the  wrongful  act  or 
neglect  of  another,"  Axes  the  limitation  for 
the  commencement  of  an  action  by  a  man  to 
recover  damages  for  the  loss  of  tiie  services 
of  his  wife  and  for  tiie  expense  incurred 
for  her  medical  care,  resulting  from  personal 
injuries  received  by  her,  wMle  riding  as  a 
passenger  for  hire  on  a  street-car  operated  by 
the  defendant,  which  injuries  the  complaint 
alleges  were  occasioned  through  the  negli- 
gent operating  of  the  car. — Basler  v.  Sacra- 
mento etc.  B.  Co.,  166  Cal.  33,  134  Pac.  993. 

§22,    Torts  in  geiMnL 

As  to  accrual  of  riffht  of  action  for  tort  and 
computation  of  time.    See  post,  §  45. 

When  a  person  procures  the  issue  of  an 
execution  on  a  satisfled  judgment  and  a  levy 
on  goods,  he  is  guUty  of  a  tort,  and,  his  lia- 
bility not  being  founded  on  a  written  instru- 
ment, an  action  thereon  is  barred  in  two 
years,  under  Code  of  Civil  Procedure,  section 
839.— Wood  ▼.  Currey,  57  CaL  208« 
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Procuring  of  levy  or  exeeution  issued  upon 
satisfied  judgment  is  a  tort,  and  constitutes 
a  liability  not  founded  upon  an  instrument 
in  writing;  and  an  action  thereon  is  barred 
in  two  years. — "W*ood  v.  Currey,  57  Cal.  208. 

A  cause  of  action  founded  on  a  tort  arises 
when  the  wrongful  act  causing  damage  is 
done,  and  the  statute  of  limitations  then 
begin  to  run  against  it,  although  the  dam- 
ages occasioned  by  the  act  may  not  all  hare 
been  sustained  at  that  time. — Baynor  Y. 
Mintzer,  72  Cal.  585,  18  Pae.  82. 

An  action  was  begun  in  1892  to  recover 
damages  resulting  from  an  OTorflow  of  land  in 
1889.  which  plaintiff  alleged  was  occasioned 
by  the  construction  by  defendant,  in  1888,  of 
a  levee,  which  deflected  the  river  from  its 
course.  The  damages  were  occasioned  by  an 
unusual  rise  of  the  river,  which  broke  the 
levee.  Held,  that  the  action  was  not  one  for 
trespasfl  to  realty,  within  the  statute  of  limi- 
tations, but  was  an  action  on  a  liability  not 
founded  on  an  instrument  in  writing,  and 
barred,  under  Code  of  Civil  Procedure,  section 
339,  within  two  years. — Daneri  v.  Southern 
California  By.  Co.,  122  Cal.  507,  55  Pac.  243. 

Where  a  pledgee  of  certain  bonds  held  as 
collateral  to  an  attorney's  note  agreed  that, 
ia  consideration  of  certain  services  performed 
by  the  latter,  she  would  immediately  cancel 
the  note  and  return  the  bonds,  which  she  sub- 
sequently refused  to  do  after  demand,  an  ac- 
tion by  the  attorney  for  damages  occasioned 
by  such  refusal  was  not  an  action  for  dam- 
ages for  breach  of  an  oral  contract  to 
surrender  the  bonds,  within  Code  of  Civil 
Procedure,  section  339,  and  barred  if  not  be- 
gun within  two  years,  but  was  an  action  in 
tort  for  conversion  of  the  bonds.— Serivner 
V.  Woodward,  189  Cal.  314,  73  Pac.  863. 

If  the  complaint  be  regarded  as  setting 
forth  a  cause  of  action  for  damages  for  the 
conversion  of  pledged  property,  or  for  an 
excess  in  value  of  tiie  pledged  property  over 
the  amount  of  the  debt,  either  of  such  causes 
of  action  arose  upon  the  transfer  of  the  secur- 
ities by  the  defendant,  and  when  the  com- 
plaint was  filed,  more  than  three  years  after 
such  transfer,  either  of  such  causes  of  action 
is  barred  by  subdivision  3  of  section  338  of 
the  Code  of  Civil  Procedure. — Bell  v.  Bank 
of  California,  153  CaL  234,  94  Pac.  889. 

Application  of  statute  of  limitations  to 
actions  for  injuries  by  milldam.  17 
L.  B.  A.  (N.  S.)  206. 

Pendency  of  appeal  or  error  as  affecting 
running  of  statute  of  limitations 
against  an  action  for  malicious  prose- 
cution.    43  L.  B.  A.  (N.  S.)  611. 

Bunning  of  limitations  against  action  to 
recover  stolen  property.  20  L.  B.  A. 
(N.  &)  120;  84  L.  B.  A.  (N.  S.)  621. 

{8S.    IdMMUUm  for   acts   or  omissloiis   in 
oflicial  ci^acity. 

Where  a  license  to  carry  on  a  retail  liquor 
business  for  a  period  of  three  months  was 
revoked  by  the  board  of  trustees  of  the  muni- 
cipality granting  the  license,  at  the  expira- 


tion of  ohe  month,  an  action  to  recover  the 
proportion  of  the  license  money  paid  for  the 
unexpired  term  of  the  license  is  barred  within 
two  years  after  the  right  to  recover  the 
money  accrued. — Hertwick  v.  City  of  Na- 
tional City,  102  CaL  377,  36  Pac.  667. 

Whatever  right  the  plaintiff  had  to  the 
repayment  of  the  liceiise  money  arose  from 
the  violation  of  the  obligation  by  the  defend- 
ant, if  any,  to  permit  him  to  transact  the 
business  licensed,  and  by  the  act  of  the  de- 
fendant in  revoking  the  license,  and  the  facts 
that  the  ordinance  fixing  the  amount  of  the 
license  tax,  and  the  application  of  the  plain- 
tiff for  the  license,  and  the  action  of  the 
board  in  granting  the  same,  and  the  license 
itself,  and  the  notice  of  revocation,  were  all 
in  writing,  do  not  constitute  a  written  obli- 
gation or  instrument  of  writing  upon  which 
the  liability  charged  in  the  complaint  is 
founded. — Hertwick  v.  City  of  National  City, 
102  Cal.  377,  36  Pac.  667. 

Where  money  belonging  to  the  county  is 
received  by  the  county  auditor,  his  liability 
therefor  being  not  on  his  bond,  but  for  money 
had  and  received,  action  against  him  is  barred 
in  two  years,  under  Code  of  Civil  Procedure, 
section  339,  subdivision  1,  prescribing  the 
limitation  of  an  action  on  a  liabili^  not 
founded  on  a  writing.-— San  Luis  Obispo 
County  V.  Famum,  108  Cal.  567,  41  Pac.  447. 

Bight  to  maintain  action  on  official  bond 
where  statute  of  limitations  has  run 
with  respect  to  action  against  officer. 
Ann.  Cas.  1913E,  1265. 

§24.    LiabllitlM  croatad  by  atatnte  in  goi- 
eraL 

An  action  on  an  official  bond  is  not  an  ac- 
tion "on  a  liability  created  by  statute,"  men- 
tioned in  subdivision  3  of  section  17  of  the 
statute,  and  is  not  barred  thereby  by  the 
expiration  of  three  years. — ^Placer  County  v. 
Dickerson,  46  Cal.  12. 

An  action  against  stockholders  to  recover 
money  had  and  received  by  the  corporation 
is  seasonably  brought  within  three  years. — 
Green  v.  Beckman,  59  Cal.  545. 

The  liability  of  a  stockholder  for  a  debt 
of  a  corporation  is  a  liability  "created  by 
law,"  referred  to  in  Code  of  Civil  Procedure, 
section  359,  which  enacts  that  an  action  to 
enforce  a  liability  created  by  law  must  be 
brought  within  three  years  after  the  "dis- 
coveiy  ...  of  the  facts  on  which  .  .  .  the 
liability  was  created.'' — Moore  v.  Boyd,  74 
Cal.  167,  15  Pac.  670. 

Code  of  Civil  Procedure,  section  338,  pre- 
scribing three  years  as  the  Umit  within  which 
actions  on  liabilities  created  by  statute  must 
be  brought,  applies  to  actions  brought  by  the 
state  for  sums  collected,  and  held  by  a  public 
officer,  which  the  statute  required  him  to  pay 
into  the  public  treasury. — ^People  v.  Van  Ness, 
76  CaL  121,  18  Pac.  139. 

Where  in  an  action  by  one  stockholder 
and  director  of  a  corporation,  who  had  paid 
the  whole  of  a  corporate  debt,  for  contribu- 
tion  from   another   stockholder^    the    stock- 
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holder  asks  to  be  gnbrogmted  to  the  right  and 
remedies  of  the  creditor,  the  period  of  limita- 
tion is  that  defined  by  Code  of  Civil  Pro- 
cedore,  section  359,  providing  that  aetions 
against  a  stockholder  of  a  corporation  to  en- 
force a  liability  created  by  law  mnst  be 
brought  within  three  years  titer  the  creation 
of  the  liability.— Bedington  ▼.  Comwell,  90 
Cal.  49,  27  Pac.  40. 

Thongh  under  the  general  mle,  as  expressed 
in  the  title  of  the  statute  of  lindtations  (Code 
Ciy.  Proc,  sees.  312-363),  actions  can  be 
commenced  within  the  prescribed  periods 
''after  the  cause  of  action  has  accrued,"  sec- 
tion 359  declares  that  the  title  does  not  affect 
actions  against  stockholders  of  a  corpora- 
tion to  enforce  a  liability  created  by  law, 
but  that  such  actions  must  be  brought  within 
three  years  after  "the  liability  was  created," 
and  therefore  an  action  against  a  stockholder 
to  enforce  his  liability  for  a  debt  of  the 
corporation  cannot  be  brought  after  three 
years  after  the  debt  was  created,  even  though 
no  cause  of  action  may  have  accrued. — ^Hunt 
V.  Ward,  99  Cal.  612,  37  Am.  St.  Bep.  87,  34 
Pac.  335. 

Claim  upon  liability  created  by  law  is  not 
barred  until  three  years,  though  it  is  also  a 
contract  liability. — Bliss  v.  Sneath,  119  Cal. 
526,  530,  51  Pac.  848. 

Code  of  Civil  Procedure,  section  338,  subdi- 
vision 1,  prescribing  a  three-years  limitation 
to  action  "on  liability  created  by  statute," 
and  not  section  337,  prescribing  a  four- 
years  limitation  to  action  on  a  written  under- 
taking, applies  to  an  action  on  a  county 
recorder's  official  bond  because  of  his  failure 
to  collect  and  turn  over  legal  fees.  (Judg- 
ment, 132  Cal.  589,  62  Pac.  257,  312,  affirmed.) 
Sonoma  County  v.  Hall,  132  Cal.  589,  65  Pac. 
12,  459. 

An  action  to  enforce  the  liability  of  a 
stockholder  of  a  corporation  is  upon  a  "lia- 
bility created  by  law,"  within  the  meaning 
of  section  359  of  the  Code  of  Civil  Pro- 
cedure, and  is  barred  if  not  brought  wfthin 
three  years  after  the  UabUity  was  created. — 
O'Neill  V.  Quarnstrom,  6  CaL  App.  469,  92 
Pac.  391. 

Applicability  of  statute  to  suit  to  recover 
legacy.    8  L.  B.  A.  652. 

Laches  of  assignee  in  having  stock  trans- 
ferred on  books  of  corporation  as 
affecting  liability  of  corporation  which 
subsequently  makes  unauthorized  trans- 
fer of  stock.    45  L.  B.  A.  (N.  S.)  1090. 

Limitation  of  action  to  enforce  stock- 
holder's statutory  liability.  3  Ann* 
Cas.  505. 


§25. 


Of   taxes    and 


menta. 


A  civil  action  by  a  county,  for  the  recov- 
ery of  a  license  tax,  is  not  within  Code  of 
Civil  Procedure,  section  340,  subdivisions  1, 
2,  which  prescribe  a  one-year  limitation  for 
actions  for  a  penalty  or  forfeiture. — San  Luis 
Obispo  County  t.  Hendricks,  71  Cal.  242,  11 
Pac.  682. 


Assessment  for  reclamation  purposes  is  a' 
"lability  created  by  statute"  barred  in  three 
years.— People  v.  Hulbert,  71  CaL  72,  73,  12 
Pac.  43. 

An  action  by  the  city  and  county  of  San 
Francisco  to  recover  city,  county  and  state 
taxes  is  an  action,  within  Code  of  Civil  Pro- 
cedure, section  338,  which  provides  that  an 
action  on  a  liability  created  by  statute  must 
be  commenced  within  three  years. — San  Fran- 
cisco V.  Luning,  73  Cal.  610, 15  Pac.  311. 

An  action  to  recover  delinquent  taxes  is 
not  within  Code  of  Civil  Procedure,  section 
339,  providing  that  an  action  "on  a  contract 
obligation  or  liability  not  founded  on  an  in- 
strument in  writing"  must  be  brought  within 
two  years  after  the  cause  of  action  accrues, 
but  it  is  within  section  338,  providing  that 
an  action  on  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture,  must  be 
brought  within  three  years. — Los  Angeles 
County  V.  Ballerino,  99  Cal.  593,  34  Pac.  329, 
affirming  99  Cal.  593,  32  Pac.  581. 

An  action  to  recover  municipal  taxes,  and 
to  enforce  the  lien  thereof,  is  subject  to  the 
limitation  of  subdivision  1  of  section  338 
of  the  Code  of  Civil  Procedure,  respecting  an 
action  upon  a  liability  created  by  statute,  and 
is  barred  in  three  years  after  the  right  of  ac- 
tion accrued. — San  Diego  v.  Higgins,  115  CaL 
170,  46  Pac.  923. 

An  action  to  recover  city  taxes  is  barred 
by  Code  of  Civil  Procedure^  section  338,  limit- 
ing actions  to  enforce  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture, 
to  three  years. — Dranga  v.  Bowe,  127  CaL 
506,  59  Pac.  944. 

Code  of  Civil  Procedure,  section  338,  re- 
quiring an  action  on  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture, 
to  be  brought  within  three  years,  does  not  bar 
a  proceeding  to  compel  the  payment  of 
money  due  for  the  reclamation  of  swamp- 
lands, since  Political  Code,  section  3477,  and 
the  preceding  sections  requiring  the  payment 
of  two  dollars  per  acre  to  the  purchaser  of 
swamp-lands  when  the  reclamation  is  com- 
pleted or  so  much  money  is  expended  therein, 
is  a  contract  between  the  purchaser  and  the 
state,  and  is  not  a  liability  created  by  statute. 
(Judgment,  6  Cal.  Unrep.  481,  61  Pac.  935,  re- 
versed on  rehearing.) — Miller  ft  Lux  v.  Batz, 
181  CaL  402,  63  Pac.  680. 

Action  to  overturn  tax  titles.  2  L.  B.  A. 
514. 

As  affecting  attack  upon  assessment  for 
special  benefits  on  ground  that  prop- 
erty is  not  benefited.  36  L.  B.  A. 
(N.  S.)  41. 

In  contesting  sewer  assessment.  60  L. 
B.  A.  246. 

Limitation  of  aetions  to  remove  lien  of 
special  assessment  as  cloud  on  title. 
Ann.  Cas.  1914A,  893. 

Statute  limiting  time  for  attack  on  tax 
sale,  or  creattng  a  conclusive  presump- 
tion as  to  its  validity,  as  applied  to  a 
sale  under  proceedings,  void  for  juris- 
dictional ddectSi  under  which  posses- 
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Bion  has  not  been  taken.    8  L.  B.  A. 
(N.  S.)  157. 

§  28.    BqnltaUe  actioiis  and  remedial  In  gen- 


A  court  of  equity  as  well  as  a  eourt  of  law 
\8  bound  by  the  statute  of  limitation. — Grat- 
tan  ▼.  Wiggins,  23  Cal.  16;  Lux  ▼.  Haggin,  69 
Cal.  255,  4  Pac.  919,  10  Pae.  674. 

An  action  to  compel  the  speeiflc  perform- 
ance of  an  agreement  to  convey  real  estate 
may  be  brought  within  two  years  after  the 
time  the  cause  of  action  accrues. — Lowell  ▼• 
Kier,  50  Cal.  646. 

The  four-year  limitation  in  code,  section 
343,  applies  to  all  suits  in  equity  not  strictly 
of  concurrent  cognizance  in  law  and  equity. 
Filler  y.  Southern  Fac.  B.  Co.,  52  Cal.  42. 

Code  of  Civil  Procedure,  section  343,  pro- 
viding that  "an  action  for  relief  not  hereinbe- 
fore provided  for  must  be  commenced  within 
four  years  after  the  cause  of  action  shall 
have  accrued,"  applies  to  suits  in  equity  as 
well  as  to  actions  at  law. — ^Luz  ▼.  Haggin,  69 
CaL  255,  4  Pac.  919,  10  Fac.  674. 

Action  to  enforce  trust  is  barred  in  four 
years. — Hecht  v.  Slaney,  72  OaL  363,  366,  14 
Pac.  88. 

Action  to  enforce  implied  trust  is  barred 
in  four  years. — ^Nongues  v.  Newlands,  118 
CaL  102,  106,  50  Pae.  886. 

The  facts  alleged  that  the  money  was  bor- 
rowed by  the  guardian  from  the  plaintiff  to 
redeem  the  property  of  the  minor  wards  from 
sale  under  foreclosure  of  a  prior  mortgage 
executed  by  their  father  in  his  lifetime,  and 
that  there  was  a  mutual  mistake  of  the  plain- 
tiff and  the  guardian  as  to  the  validity  of  the 
mortgage  which  was  discovered  within  three 
years,  cannot  save  the  bar  of  the  statute 
against  the  enforcement  of  any  lien,  where 
the  action  was  not  commenced  witnin  the 
time  it  would  have  had  to  be  brought  if  the 
mortgage  were  valid. — Banks  v.  Stockton, 
149  Cal.  599,  87  Pac.  83. 

Whatever  equitable  rights  of  subrogation 
to  the  rights  of  the  original  mortgagee  the 
plaintiff  may  have  had  by  reason  of  the  facts 
alleged,  those  rights  were  available  only  in 
aid  of  the  enforcement  of  the  claim  evidenced 
by  the  note  and  mortgage  of  the  guardian, 
and  where  the  bar  of  the  statute  attached  to 
that  claim,  such  incidental  equitable  rights 
were  lost. — ^Banks  v.  Stockton,  149  Cal.  599, 
87  Pac.  83. 

An  action  to  enforce  a  mortgage  executed 
by  a  guardian  as  an  equitable  lien  upon  the 
property  of  the  minor  wards,  which  is  brought  « 
seven  years  after  the  cause  of  action  accrued 
upon  the  note  attempted  to  be  secured 
thereby,  is  barred  by  tide  statute  of  limita- 
tions.— Banks  ▼.  Stockton,  149  Cal.  599,  87 
Pac.  83. 

In  an  action  for  specific  performance  of  a 
contract,  whereby  a  son  conveyed  certain 
real  property  to  his  mother  under  an  oral 
agreement  that  she  should  will  the  same  to 
him  at  her  death,  the  four  years'  limitation 


governed,  and  not  the  two  years'  limitation 
urovided  for  in  section  339,  Code  of  Civil 
Jrrocedure. — Keefe  ▼•  Keefe,  19  Cal.  App.  310, 
125  Pac.  929. 

Under  the  terms  of  the  contract,  and  of  the 
last  will  of  the  mother  solely  to  the  daugh- 
ters, their  interest  in  the  land,  which  was  to 
be  returned  to  the  son  at  his  mother's  death, 
is  impressed  with  the  qualities  of  a  resulting 
trust  in  their  hands  in  favor  of  the  son, 
which  may  be  enforced  in  equity  against  them 
in  favor  of  the  son  at  any  time  within  four 
years  after  the  mother's  death. — Keefe  ▼• 
Keefe,  19  Cal.  App.  310,  125  Pac  929. 

Lapse  of  time  as  bar  to  confirmation  of 
judicial  sale.    43  L.  B.  A.  (N.  S.)  630. 

Suit  to  compel  guardian  to  account,  or  to 
recover  on  his  bond.  47  L.  B.  A. 
(N.  S.)  451. 

When  action  at  law  to  compel  guardian  to 
account,  or  to  recover  on  Ids  bond,  if 
barred.    47  L.  B.  A.  (N.  S.)  451. 

§27.    Penalties  and  forfeitares. 

A  license  tax  imposed  by  a  board  of  super- 
visors upon  the  business  of  selling  liquors 
is  not  a  penalty,  but  in  the  nature  of  a  debt 
due  from  the  person  conducting  the  business 
to  the  county;  and  an  action  to  recover  the 
tax  is  not  barred  within  one  year. — County 
of  San  Luis  Obispo  v.  Hendricks,  71  Cal.  242, 
11  Pac.  682. 

Political  Code,  section  3770,  directs  that 
five  per  cent  on  the  amount  of  the  delinauent 
tax  be  collected  in  addition  to  such  aelin- 
quent  tax.  Held,  that  the  added  per  cent  is 
not  such  a  penalty  or  forfeiture  as  is  excepted 
from  the  operation  of  Code  of  Civil  Pro- 
cedure, section  338,  or  as  falls  within  section 
340,  requiring  an  action  "on  a  statute  for 
penaltv  or  forfeiture,  when  the  action  is  given 
to  an  individual  and  the  state,"  to  be  brought 
within  one  year  after  the  cause  of  action  ac- 
crues; but  the  statute  contemplates  that  it 
shall  be  collected  at  the  same  time  and  in 
the  same  manner  as  the  delinquent  tax  and 
the  right  to  recover  it  is  not  lost  until  the 
cause  of  action  on  delinquent  tax  is  barred. 
Los  Angeles  County  v.  Ballerino,  99  Cal.  593, 
34  Pac.  329,  affirming  99  Cal.  593,  82  Pae.  581. 

g  28.    Belief  on  tlie  gxouida  of  flraad. 
See,  also,  post,  §  67  et  seq. 

In  action  to  set  aside  a  conveyance  which 
is  a  cloud  on  plaintiff's  title,  the  statute 
of  limitations,  limiting  the  time  within  which 
to  bring  action  of  relief  on  the  ground  of 
fraud  to  three  years,  does  not  apply,  al- 
though it  was  asked  tiiat  the  conveyance  be 
set  aside  on  the  ground  that  it  was  made  to 
defraud  a  creditor. — Stewart  v.  Thompson, 
32  Cal.  260. 

Action  brought  -by  state  to  cancel  patent 
for  land  alleged  to  have  been  procured  by 
fraud,  must  be  brought  within  three  years 
from  the  time  the  cause  of  action  accrued; 
and  the  cause  of  action  accrues  at  the  time  of 
the  discovery  of  the  fraud. — ^People  v.  Blank- 
enship,  52  CaL  619. 
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The  action  was  brougbt  to  recover  damages 
alleged  to  have  been  sustained  bj  the  plaintiif 
on  account  of  the  wrongful  and  fraudulent 
acts  of  the  defendants  in  attempting  to  de- 
prive him  of  certain  land  belonging  to  him. 
On  a  review  of  the  facts  alleged  in  the  com- 
plaint, held  that  the  action  was  barred  by 
the  statute  of  limitations. — Bajnor  y.  Mint- 
ser,  72  Cal.  585,  18  Pac.  82. 

An  action  to  set  aside  on  the  ground  of 
fraud  a  decree  annulling  a  deed  of  trust,  as 
fraudulent  against  the  grantor's  creditors,  if 
not  brought  within  three  years  (the  statutory 
period)  after  rendition  of  the  decree,  is 
barred;  and  the  complaint  is  demurrable, 
where  plaintiff  merely  avers  that  he  had  no 
notice  of  the  fraud  until  after  the  rendition 
of  the  decree,  without  alleging  that  he  discov- 
ered the  fraud  within  three  years  before 
commencing  the  suit. — Watkins  v.  Bryant,  91 
Cal.  492,  27  Pac.  775. 

A  complaint  alleged  that  defendant,  by 
fraudulent  representations  as  to  her  owner- 
ship of  certain  land,  induced  plaintiff  to  loan 
her  four  thousand  dollars  on  her  note  secured 
by  a  mortgage  on  such  land,  and  that  plain- 
tiff did  not  discover  the  fraud  until  within 
three  years  before  the  suit;  that  defendant 
was  executrix  of  an  estate,  and  used  the 
money  to  pay  a  claim  against  the  estate. 
The  complaint  asked  judgment  against  de- 
fendant for  four  thousand  dollars,  with  in- 
terest, and  to  be  subrogated  to  the  claim  so 
paid.  Held,  that  the  action  was  not  one  of 
relief  on  the  ground  of  fraud,  within  the 
meaning  of  Code  of  Civil  Procedure,  section 
338,  wMch  allows  an  action  to  be  commenced 
within  three  years  from  the  discovery  of  the 
facts  constituting  the  fraud. — ^Clausen  y. 
Meister,  93  Cal.  555,  29  Pac.  232. 

Code  of  Civil  Procedure,  section  338,  subdi- 
vision 4,  limiting  to  three  years  "an  action 
for  relief  on  the  ground  of  fraud  or  mistake," 
applies  to  an  action  at  law,  as  well  as  in 
equity. — Christensen  v.  Jessen,  5  Cal.  Unrep. 
45,  40  Pac.  747;  approved  and  followed  in 
Lightner  Min.  Co.  v.  Lane,  161  Cal.  689,  699, 
702,  Ann.  Cas.  1913C,  1093,  120  Pac.  771. 

A  complaint  states  a  cause  of  action,  not 
for  recovery  of  real  estate,  but  for  relief  on 
the  ground  of  fraud,  which,  by  Code  of  Civil 
Procedure,  section  338,  subdivision  4,  is 
barred  in  three  years,  it  being  by  a  daughter 
of  C.  deceased,  against  his  second  wife,  and 
alleging  that  C.  being  addicted  to  drink,  so 
as  to  partially  disqualify  him  from  business 
and  render  him  the  prey  of  designing  persons, 
defendant  resolved  to  get  possession  of  his 
property,  and  for  this  purpose  married  him, 
and  shortlv  thereafter,  in  pursuance  of  this 
purpose,  while  from  drinking  he  was  not  able 
to  intelligently  transact  business,  she,  by  in- 
fluence of  her  superior  will,  got  him  to  deed 
property  to  her,  and  title  to  property  which 
he  bought  was  taken  in  her  name  at  her  in- 
stance and  dictation,  he  being  compelled 
thereto  aud  overpowered  by  her  will;  and  the 
prayer  being  that  it  be  adjudged  that  the  con- 
veyance was  obtained  by  fraud  and  undue 
influence,  and  that  it  be  set  aside,  and  that 
the  title  to  tiie  second  lot  was  taken  in  her 


name  through  fraud  and  undue  influence, 
and  that  she  holds  it  in  trust. — ^Murphy  v. 
Crowley,  7  Cal.  Unrep.  49,  70  Pac.  1024; 
approved  and  followed  in  Lightner  Min.  Co. 
V.  Lane,  161  Cal.  689,  Ann.  Cas.  1913C,  1093, 
120  Pac.  771. 

Although  main  ground  of  action  is  fraud 
or  mistake,  if  plaintiff  alleges  facts  showing 
that  he  is  entitled  to  possession  and  he 
asks  for  it  or  that  his  title  be  quieted,  the 
action  is  in  reality  for  recovery  of  land,  not 
for  fraud,  and  is  not  barred  except  under 
five  years'  statute.  Code  of  Civil  Procedure, 
section  318. — ^Murphy  v.  Crowley,  140  CaL 
141,  146,  147,  73  Pac.  820. 

Code  of  Civil  Procedure,  section  343,  provid- 
ing that  actions  for  relief  not  mentioned  in 
preceding  sections  must  be  commenced  with- 
in four  years  after  the  cause  of  action  ac- 
crues, does  not  apply  to  an  action  to  set  aside 
for  fraud  a  decree  conflrming  the  organization 
of  an  irrigation  district. — ^People  v.  Perris 
Irr.  Dist.,  142  CaL  601,  76  Pac.  381;  Fogg  v. 
Perris  Irr.  Dist.,  142  Cal.  xviii,  76  Pae.  1127. 

The  flve-year  statute  of  limitations  (Code 
Civ.  Proc,  sec.  318)  held  applicable  to  suit 
by  widow  of  intestate  to  recover  property 
conveyed  during  lifetime  of  intestate  through 
fraudulent  representations  and  undue  in- 
fluence of  grantee. — ^Page  v.  Garver,  146  Cal. 
.577,  80  Pac.  860. 

A  settlement  in  full  between  a  trustee  and 
the  beneficiary,  and  a  release  executed  by 
the  latter  to  the  former,  ended  the  trust  rela- 
tion, and  any  ordinary  action  by  the  bene- 
ficiary founded  on  the  former  relation  would 
be  barred  unless  brought  within  at  least  four 
years  thereafter;  and  an  action  founded  on 
fraud  or  mistake  in  the  settlement  would  be 
barred  at  the  expiration  of  three  years  after 
its  discovery. — Marston  v.  Kuhland,  151  CaL 
102,  90  Pac.  188. 

An  action  to  establish  in  favor  of  the 
plaintiffs  a  trust  in  certain  real  property  on 
the  ground  of  fraud  is  governed  by  section 
338,  subdivision  4,  Code  of  Civil  Procedure, 
under  which  an  action  must  be  brought  in 
three  years,  and  not  by  section  343,  Code 
of  Civil  Procedure,  by  which  four  years  is 
allowed.— Unkel  v.  Bobinson,  163  Cal.  648, 
126  Pae.  485. 

A  plea  of  the  statute  of  limitations  in  the 
demurrer  to  the  answer  setting  up  the  de- 
fense of  fraud  against  the  action  upon  a 
judgment,  that  the  defense  is  barred  by  sub- 
division 4  of  section  338  of  the  Code  of  Civil 
Procedure,  applicable  to  actions  for  relief  on 
the  ground  of  fraud,  was  improperly  sus- 
tained, though  an  affirmative  cause  of  action 
.  for  such  relief  would  be  barred.  The  statute 
is  inapplicable  to  fraud  relied  upon  merely  as 
an  equitable  defense  to  the  judgment  sued 
upon,  that  it  was  procured  by  fraud  and  with- 
out consideration,  though  the  court  had  juris- 
diction to  render  it,  where  no  affirmative  re- 
lief is  sought  by  the  defendant. — ^McOolgan 
V.  Muirland,  2  Cfal.  App.  6,  82  Pac.  1113. 

Code  of  Civil  Procedure,  section  888,  sub- 
division 4,  prescribing  limitation  period  for 
actions   for   relief   against  fraud,   held   In- 


STATUTES  OF  LIMITATION,  I,  B,  88  20-31. 


5707 


applicable  to  action  to  auiet  title  against 
eonfltmctiTe  trust,  or  absolute  deed  intended 
as  mortgage. — De  Leonis  y.  Hammel,  1  Cal. 
App.  390,  82  Pac.  349. 

Itfeet  of  laches  on  right  to  rescind  sub- 
scription to  corporate  stock  for  fraud. 
83  L.  B.  A.  724. 

§29.    Aetiona  or  pcoceediiigB  not  apoclally 
provided  for. 

An  offer  of  reward  by  advertisement  is 
a  written  contract,  within  the  meaning  of 
the  statute  of  limitations,  and  a  suit  thereon 
is  barred  in  four  years. — Eyer  v.  Stockwell, 
14   Cal.  134,  73  Am.  Dec.  634. 

Limitation  of  suit  to  recover  money  wrong- 
fuUy  paid  is  two  years  from  date  of  payment. 
Pimental  v.  San  Francisco,  21  Gal.  352. 

The  two  years'  limitation  for  commencing 
an  action,  found  in  the  first  clause  of  the 
first  subdivision  of  section  339  of  the  Code  of 
Civil  Proce'dure,  applies  to  all  actions  at  law 
not  specificaUy  mentioned  in  other  portions 
of  the  statute. — ^Piller  v.  Southern  Pac.  B.  B. 
Co.,  52  Cal.  42. 

Code  of  Civil  Procedure,  section  343,  pro- 
viding that  "an  action  for  relief  not  here- 
inbefore provided  for  must  be  commenced 
within  four  years  after  the  cause  of  action 
shall  have  accrued,"  applies  to  suits  in  equity 
as  well  as  to  actions  at  law. — ^Lux  v.  Haggin, 
69  Cal.  255,  10  Pac.  674. 

Although  it  may  be  conceded,  for  the  sake 
of  argument,  that  the  provision  of  Code  of 
Civil  Procedure,  section  338,  that  the  statute 
of  limitations  shall  not  run  against  an  ac- 
tion for  relief  on  the  ground  of  fraud  till 
the  discovery  of  the  fraud,  does  not  apply 
to  a  suit  in  equity  to  have  a  trust  declared 
as  to  realty  alleged  to  have  been  fraudulently 
conveyed,  as  the  statutes  of  limitation  make 
no  provision  for  this  specific  case,  a  court  of 
equity  will  be  guided  by  common-law  rules, 
which'  are  substantially  equivalent  to  the  rule 
laid  down  in  the  section  cited. — ^Duff  v.  Duff, 
71  Cal.  513,  12  Pac.  570. 

Where  a  pledgor  of  an  insurance  policy 
assigned  his  equity  therein  to  his  wife,  and 
before  limitations  had  run  against  the  debt 
the  pledgee  recovered  judgment  thereon,  the 
lien  of  the  pledgee  was  thereby  extended, 
both  as  to  the  pledgor  and  his  assignee,  under 
Civil  Code,  section  2911,  providing  that  a 
lien  is  extinguished  by  lapse  of  time  within 
which,  under  the  provisions  of  Code  of  Civil 
Procedure,  an  action  can  be  brought  on  the 
principal  obligation. — Commercial  etc.  Bank 
V.  Hornberger,  140  Cal.  10,  73  Pac.  625. 

A  certificate  to  stock  purchase  having  been 
deferred  pending  the  formation  of  a  pool,  the 
statute  of  limitations  created  by  section  343 
of  the  Code  of  Civil  Procedure  is  applicable 
to  an  action  for  a  breach  of  the  express  trust 
created,  and  such  action  must  bei.  brouj^ht 
within  four  yean,  but  the  period  of  limita- 
tion does  not  commence  to  run  until  it  has 
been  known  to  be  a  repudiation  of  the  trust 
by  the  trustee. — Cortelyou  v.  Imperial  Land 
Co.,  166  CaL  14^  134  Pac.  98L 


A  cause  of  action  founded  upon  the  allega- 
tion of  the  creation  of  an  involuntary  trust 
is  barred  upon  the  expiration  of  four  years 
from  the  inception  of  the  trust,  as  provided 
by  section  343  of  the  Code  of  C^vil  Procedure. 
Bradley  Bros.  v.  Bradley,  20  Cal.  App.  1,  127 
Pac.  1044,  1046. 

Quo  warranto,  when  affected  by  the  rules 
controlling.    52  Am.  St.  Bep.  312. 

S80.    Defenaai. 

See,  also,  post,  §  50. 

The  statute  requiring  one  to  bring  an  ac- 
tion for  the  rescission  of  a  contract  for  fraud 
within  three  years  after  discovery  of  the 
fraud  does  not  preclude  him  from  interposing 
fraud  as  a  defense  in  action  on  such  a  con- 
tract, brought  by  the  person  guilty  of  the 
fraud  more  than  three  years  after  the  former 
had  discovered  the  fraud. — ^Hart  v.  Church, 
126  Cal.  471,  77  Am.  St.  Bep.  195,  58  Pac.  910. 

The  statute  of  limitations  is  applicable  to 
defenses  based  upon  an  equitable  cause  of 
action  asserted  by  the  defendant  against  the 
plaintiff.— Bradbury  v.  Higginson,  167  Cal. 
553,  140  Pac.  254. 

Applicability  of  statutes  of  limitation  to 
defenses.    4  Ann.  Cas.  933. 

Effect  of  laches  on  payment  by  check, 
draft,  or  bills.  35  L.  B.  A.  (N.  S.) 
33. 

Effect  of  laches  on  state's  right  to  oust 
a  corporation  of  its  rights  and  fran- 
chises.    14  L.  B.  A.   (N.  S.)   336. 

Laches  as  defense  to  action  for  specifie 
performance  of  contract  for  sale  of  cor- 
porate stock.  50  L  B.  A.  508;  81  L. 
B.  A.  (N.  S.)  500. 

Limit  of  time  for  interposing  defense  of 
usury  against  national  banL  56  L.  B. 
A.  686. 

Belease  of  indorser  by  laches.    18  L.  B. 

A.  (N.  S.)  531. 

Bight  to  create  or  maintain  nuisance  can- 
not be  acquired  by  prescription.    1  L. 

B.  A.  297. 

Statute  of  limitations  as  defense  in  ae- 
tion  against  corporation  for  trans- 
ferring stock  without  authority.  Ann. 
Cas.  1913E,  1179. 

Statute  of  limitations  as  a  defense  to 
revocation  of  physician's  or  attorney's 
license.    11  L.  B.  A.  (N.  S.)  557. 

Waiver  of  laches  in  presenting  com- 
mercial paper  for  payment.  29  L.  B.  A. 
305. 

S  31.    AppllcabUity  of  different  UnHtatloiui  xo 
same  action  or  cause  of  action. 

The  liability  of  a  county  recorder  for  fail- 
ure to  collect  le^l  fees  and  pay  them  over 
to  the  county  being  a  statutory  liability,  an 
action  on  his  bond,  brought  more  than  three 
years  after  the  cause  of  action  accrued, 
against  him  individually,  is  barred  bv  Code 
of  Civil  Procedure,  section  338,  subdivision  1, 
providing  that  an  action  must  be  commenced 
within  three  years  "upon  a  liability  created 
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by  statate,"  etc.,  since,  the  cause  of  action 
being  barred  as  to  the  recorder,  the  action  on 
his  bond,  which  is  but  collateral  thereto,  is 
also  barred,  and  the  statutory  limitation  re- 
lating to  actions  on  written  undertakings  does 
not  apply. — Sonoma  County  v.  Hall,  132  CaL 
689,  62  Pac.  257,  312,  65  Pac.  12,  459. 

Code  of  Civil  Procedure,  section  355,  which 
provides  that  if  a  judgment  be  reversed  on 
appeal,  the  plaintiff  may  commence  a  new 
action  within  one  year  after  the  reversal, 
permits  a  new  action  of  any  kind,  haying 
for  the  result  the  same  relief  as  was  obtained 
in  the  original  action,  to  be  brought  within 
the  year.— Kenney  v.  Parks,  137  Cal.  527,  70 
Pac.  556. 

Code  of  Civil  Procedure,  section  318,  pro- 
vides that  no  action  for  the  recovery  of  realty 
or  its  possession  can  be  maintained  unless 
plaintiff  or  his  predecessor  has  been  in  pos- 
session of  the  property  within  five  years 
before  the  suit.  Section  319  provides  that 
no  cause  of  action  or  defense  arising  out 
of  the  title  to  realty  can  be  effectual  unless 
the  party  or  his  predecessor  was  in  posses- 
sion of  the  premises  within  five  years  before 
the  commencement  of  the  act  in  respect  to 
which  the  action  is  prosecuted  or  defense 
made.  In  a  suit  to  quiet  title  the  court 
found  that  the  plaintiff's  cause  of  action 
was  not  barred  by  the  provisions  of  either 
section.  Held,  that  these  findings  were  not 
objectionable  as  insufficient  on  the  ground 
that  there  was  no  finding  as  to  defendant's 
alleged  adverse  possession  for  the  period  be- 
tween 1868  and  &Te  years  before  suit,  and 
no  finding  that  plaintiff's  or  their  predecessors 
were  in  actual  possession  within  five  years. 
San  Francisco  etc.  Land  Co.  v.  Hartung,  138 
Cal.  223,  71  Pac.  337. 


n.    OOllFTJTATION  OF  FEBIOD  OP  LIMI- 
TATION. 

A.    ACCBUAL  OP  BIGHT  OP  ACTION  OB 

DEFENSE. 

§82.    In  general. 

Statute  begins  to  run  when  cause  of  action 
accrues  and  never  before. — Collins  v.  Driscoll, 
69  Cal.  550,  552,  11  Pac.  244. 

Bule  that  statute  begins  to  run  when  right 
of  action  accrues  applies  to  all  actions. — 
Jones  V.  Nicholl,  82  Cal.  34,  22  Pac.  878; 
Calanchini  v.  Branstetter,  84  Cal.  249,  255, 
24  Pac.  149. 

In  computing  the  time  constituting  the 
period  embraced  within  the  statute  of  limi* 
tations,  the  day  of  the  maturity  of  the  obli- 
gation sued  upon  should  be  excluded. — First 
Nat.  Bank  v.  Ziegler,  24  CaL  App.  503,  141 
Pac.  938. 

Conflict  of  laws,  demands  barred  in  the 
country  of  their  origin.  22  Am.  Dee, 
363. 

Equity,  when  follows  rule  of  law  respect- 
ing.   12  Am.  Dec.  368. 

First  and  last  days  in  computation  of 
time  for.  49  L.  B.  A.  212;  38  L.  B.  A. 
(N.  S.)  1160. 


General  rule  that  statute  does  not  begin 
to  run  until  right  of  action  accrues.  7 
L.  B.  A.  658. 

Inclusion  of  day  of  accrual  of  action  in 
computing  limitation  against  action. 
12  Ann.  Cas.  58;  Ann.  Cas.  1913D,  1068. 

Limitation  against  action  for  wrongful 
act  cr  breach  of  contract  or  duty  as 
running  from  date  of  act  or  breach  or 
from  occurrence  of  actual  damage.  13 
Ann.  Cas.  696. 

Limitation  of  actions  where  the  damages 
are  consequential.    38  Am.  Dec.  270. 

Necessity  to  running  of  statute  of  limita- 
tions between  them  that  tenant  in  com- 
mon have  notice  of  adverse  claim  by 
cotenant.    Ann.  Cas.  1913D,  1312. 

Operation  of  where  a  cause  of  action  for 
nominal  damages  subsequently  ripens 
into  a  right  to  actual  damages.  126 
Am.  St.  Bep.  944. 

Waiver  of  right  to  notice  of  judgment, 
etc.,  required  to  set  statute  of  limita- 
tions running  against  right  to  appeal. 
Ann.  Cas.  1913B,  439. 

Where  the  damages  are  consequential  38 
Am.  Dec.  270. 

§  33.    Accrual  of  canse  of  action  in  generaL 

Where  time  is  fixed  for  payme  \.  of  pur- 
chase money  and  none  for  making  deed,  stat- 
ute of  limitation  commences  to  run  at  time 
specified  for  payment,  whether  or  not  convey- 
ance is  executed. — ^Donovan  v.  Judson,  81  Cal. 
334,  6  L.  B.  A.  591,  22  Pac.  682. 

Statute  does  not  run  against  allowed  claim 
while  administration  is  pending  and  unsettled. 
Arguello,  Estate  of,  85  CaL  151,  153,  24  Pac. 
641. 

The  statute  of  limitations  begins  to  run 
against  an  action  for  misconduct  or  negli- 
gence from  the  date  when  the  misconduct  or 
nesligence  was  completed,  and  it  is  immate- 
riu  whether  the  negligence  out  of  which  the 
cause  of  action  arises  is  the  breach  of  an 
implied  contract,  or  the  affirmative  disregard 
of  some  positive  duty. — ^Lattin  v.  Gillette,  95 
Cal.  317,  29  Am.  St.  Bep.  115,  30  Pac.  545. 

Plaintiff  contracted  to  bay  land  on  a  part 
cash  payment  and  balance  on  time,  it  being 
agreed  that,  upon  such  payments  being  made, 
the  defendant  would  convey  on  demand.  Be- 
fore the  last  payment  became  due,  defendant 
offered  to  accept  a  certain  sum  in  full  of  all 
demands  for  principal  and  interest.  Held, 
that,  as  this  modification  contained  no  re- 
quirement as  to  demand,  plaintiff's  cause  of 
action  for  defendant's  failure  to  convey  ac- 
crued at  that  time. — ^Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136,  46  Pac.  899. 

(General  rule  as  to  running  of  statute  of 
limitations,  except  in  cases  of  fraud,  is,  that 
the  time  of  the  act  complained  of,  and  not 
the  time  of  its  discovery,  sets  the  statute  in 
motion. — Lambert  v.  McKenzie,  135  Cal.  100, 
67  Pac.  6. 

When  defendant  tendered  to  ])laintiff  a 
good  and  sufficient  deed,  and  plaintiff  refused 
to  accept  it,  the  cause  of  action  for  a  return 
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of  the  moneT  paid  for  the  option,  if  anj,  ae- 
eraed,  and  the  statute  of  limitations  then  be- 
gan to  run,  and  barred  an  action  not  began 
until  more  than  two  years  thereafter. — ^ueed 
T.  fiefton,  II  Gal.  App.  88,  108  Pae.  1095. 

An  aetion  on  a  promissory  note,  dated 
April  12,  1908y  and  made  payable  "on  demand 
after  date,"  commenced  on  the  twelfth  day 
of  April,  1912,  is  not  barred  by  the  four  year 
statute  of  limitations,  fractions  of  days  not 
being  considered  and  the  day  of  maturity  (as- 
sumed to  be  the  day  of  the  making  of  the 
note)  being  excluded  in  computing  the  period 
of  limitations. — ^First  Nat.  Bank  t.  Ziegler,  24 
Cal.  App.  503, 141  Pac.  938. 

Against  action  for  breach .  of  duty  by 
municipality  with  respect  to  drainage. 
61  h.  B.  A.  711. 

Against  municipality  for  injury  by  sur- 
face water.    65  L.  B.  A.  285. 

Bunninff  of  limitations  against  action  by 
abutting  owner  for  compensation  for 
railroad  in  street.  36  L.  B.  A.  (N.  S.) 
835. 

Banning  of  statute  of  limitations  against 
cause  of  action  arising  in  foreign  juris- 
diction.   5  Ann.  Gas.  546. 

^hat  entry  or  record  of  judgment  or  or- 
der is  necessary  to  start  statute  run- 
ning.   28  L.  B.  A.  634. 

When  does  statute  of  limitations  com- 
mence to  run  against  action  for  dam- 
ages caused  by  seepage  from  a  ditch 
or  canal.    23  L.  B.  A.  (N.  8.)  795. 

When  does  statute  commence  to  run 
against  action  for  damages  for  the 
flooding  of  land  caused  by  the  digging 
of  a  ditch  or  drain.  20  L.  B.  A.  (N.  S.) 
894;  25  L.  B.  A.  (N.  8.)  645. 

When  does  statute  begin  to  run  against 
action  for  damages  to  land  on  account 
of  obstructing  stream  or  surface  water. 
20  L.  B.  A.  (N.  8.)  886;  25  L.  B.  A. 
(N.  8.)  645. 

When  does  statute  of  limitations  com- 
mence to  run  against  action  for  injury 
to  surface  by  mininff  operations  or 
other  excavations.  23  U  B.  A.  (N.  8.) 
805. 

When  right  of  action  for  injury  to  real 
estate,  from  a  cause  not  immediately 
effective,  accrues.  6  Ii.  B.  A.  (N.  8.) 
379. 

§84.    Title  to  or  yoMewion  of  real  property 
1b  generaL 

8.  conveyed  to  H.  land  which  he  held  under 
a  Mexican  grant,  and  covenanted  that  such 
grant  waa  valid,  and  that  if  the  title  should 
not  be  confirmed  by  the  United  8tate8  courts, 
in  which  it  was  then  pending,  on  the  final 
adjudication  of  the  same  8.  and  his  legal 
representatives  would  be  liable  to  H.  for  the 
purchase  money.  The  court  adjudged  the 
title  to  be  invalid  on  November  9,  1859.  No 
appeal  was  taken  from  the  judgment,  nor  was 
there  any  waiver  of  the  right  of  appeal  or  ac- 
quiescence in  the  finality  of  the  judgment  by 
S.  within  the  five  years  allowed  for  such  ap- 
peal.   Held,  that  no  right  of  action  accrued 


to  H;  until  after  five  years  from  November 
9,  1859.— HiUs  v.  8herwood,  33  Gal.  474. 

If  the  mortgagee,  after  obtaining  a  judg- 
ment foreclosing  his  mortgage,  by  an  agree- 
ment with  the  mortgagor,  enters  into  the 
possession  of  the  mortgaged  property,  receives 
the  rents  and  profits,  and  applies  them  toward 
the  satisfaction  of  the  amount  due,  and  the 
mortgagee  further  agrees  not  to  issue  an  or- 
der of  sale,  the  statute  of  limitations  does 
not  run  against  the  rights  of  the  mortgagee 
'  so  long  as  the  debt  remains  unpaid  and  the 
parties  acquiesce  in  the  arrangement. — ^Frink 
V.  Le  Boy,  49  Gal.  314. 

A  grantor  who  claims  that  a  deed,  abso- 
lute in  form,  is  a  mortgage,  must  proceed  to 
enforce  his  claim  within  five  years  from  the 
time  the  grantee  asserts  his  adverse  holding, 
whether  the  debt  secured  by  the  deed  be  paid 
or  not.  (Gode  Giv.  Proc,  sec.  346.) — ^Pesnine 
V.  Ord,  119  Gal.  311,  63  Am.  8t.  Bep.  131,  51 
Pac.  536. 

Aetion  to  compel  conveyance  of  property  is 
not  barred  so  long  as  purchaser  is  in  posses- 
sion of  property  agreed  to  be  conveyed. — 
Scadden  Flat  Gold  Min.  Go.  v.  8eadden,  121 
Gal.  33,  39,  53  Pac.  440. 

The  fact  that  one  seeking  to  enforce  speci- 
fic performance  of  a  land  contract  wnich 
included  more  land  than  was  conveyed  has 
been  in  continuous  possession  of  the  land 
does  not  prevent  the  bar  of  limitations. — 
Nicholson  v.  Tarpey,- 124  Gal.  442,  57  Pac. 
457. 

Where  a  vendee  of  land,  in  possession 
thereof,  has  performed  his  part  of  the  con- 
tract of  sale,  the  statute  of  limitations  will 
not  commence  to  run  against  his  right  of  ac- 
tion for  specific  performance  of  the  contract 
as  long  as  he  remains  in  possession  of  the 
land,  the  vendor,  during  such  period,  being 
the  equitable  trustee  of  the  legal  title  for  the 
vendee. — ^Fleishman  v.  ^^'oods,  135  Gal.  256, 
67  Pac.  276. 

A  widow  seeking  to  set  aside  deeds  exe- 
cuted by  her  husband  before  his  marriage,  on 
certain  trusts  alleged  to  be  illegal,  has  only 
the  rights  which  the  husband  had,  and  the 
statute  of  limitation  runs  from  the  delivery 
of  the  deeds.--Page  v.  Page,  143  Gal.  602, 
77  Pac.  452. 

Under  section  315  of  the  Gode  of  Givil  Pro- 
cedure, an  action  by  the  state  to  quiet  title 
to  lands  may  be  brought  at  any  time  within 
ten  years  after  the  cause  of  action  accrues. 
People  V.  Banning  Go.,  167  Gal.  643,  140  Pac. 
587. 

The  running  of  the  statute  of  limitations 
does  not  depend  upon  the  presumption  of  the 
existence  oi  any  grant,  but  it  operates  upon 
the  state  with  respect  to  any  property  not 
dedicated  to  public  use,  as  soon  as  adverse 
possession  thereof  begins. — ^People  v.  Banning 
Go.,  167  Gal.  643,  140  Pac.  587. 

An  aetion  by  the  state  to  quiet  title  to 
swamp  lands  is  barred  by  the  provisions  of 
section  315  of  the  Gode  of  Givil  Procedure, 
where  they  have  been  held  in  actual  adverse 
possession  for  more   than   ten  years   by   a 
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elaimant  nnder  a   state   patent. — ^People  ▼• 
Banning  Co.,  107  CaL  643,  140  Pae.  587. 

An  action  by  the  atate  to  quiet  tittle  to 
Bwamp  and  overflowed  lands  which  hare  been 
held  in  actual  adverse  possession  against  it 
for  more  than  ten  years,  is  barred  by  the 
statute  of  limitations. — ^People  ▼•  Banning 
Co.,  167  Cal.  643,  140  Pae.  591 

In  an  action  to  establish  a  trust  in  land 
and  recover  possession  thereof,  the  five  yeas 
period  prescribed  by  section  318  of  the  Cod* 
of  Civil  Procedure  commences  to  operate  only 
from  the  time  when  the  plaintiff  lost  the  seisin 
or  the  possession  of  the  property  in  suit, 
rather  than  from  the  time  of  the  alleged 
repudiation  of  the  trust  involved. — Bradley 
Bros.  V.  Bradley,  20  CaL  App.  1,  127  Pae.  1044, 
1047. 

Accrual  of  cause  of  action  for  breach  of 
covenant  of  seisin  or  of  warranty,  so 
as  to  set  in  motion  the  statute  of  limi- 
tations.    17  L.  B.  A.  (N.  8.)  1189. 

Action  for  injuries  from  taking  of  water 
supply  by  right  of  eminent  domain.  58 
L.  B.  A.  258. 

Action  for  injury  to  lateral  support.  68 
L.  B.  A.  693. 

Against  action  to  overturn  tax  title.  2 
L.  B.  A.  515. 

ApplicabUity  of  statute  of  limitations 
governing  action  for  trespass,  to  ac- 
tions for  damages  to  real  property.  26 
L.  B.  A.  (N.  S.)  1047. 

Applicability  of  statute  to  suit  to  re- 
deem from  mortgage.    10  L.  B.  A.  511. 

Does  a  void  tax  deed  set  in  motion  special 
statutes  of  limitation  governing  actions 
to  recover  land  sold  for  taxes.  27  L. 
B.  A.  (N.  S.)  339. 

Does  limitation  run  against  mortgagee  in 
possession.    34  L.  B.  A.  (N.  S.)  356. 

Effect  of  judgment  in  ejectment  upon.  54 
Am.  Dec.  545. 

Effect  of  laches  on  right  of  holder  of  tax- 
deed  to  correct  deed.  44  L.  B.  A.  (N. 
6.)   856. 

Effect  of  lapse  of  time  on  right  to  have 
deed  declared  mortgage.  Ann.  Cas. 
1914B,  354. 

Effect  of  statute  of  limitations  on  lia- 
bility of  life  tenant  for  permissive 
waste.    83  Ii.  B.  A.  (N.  a)  675. 

Effect  upon  special  statute  of  limitations, 
which  begins  to  run  from  time  actual 

Possession  is  taken  under  tax  deed,  of 
act  that  such  deed  was  void  or  irregu- 
lar.   23  L.  B.  A.  (N.  S.)  1102. 
In  ejectment  and  like  actions.    4  Am.  St. 
Bep.  382. 

Laches  as  affecting  right  of  one  eotenant 
to  benefit  of  purchase  of  outstanding 
title  by  another.  19  L.  B.  A.  (N.  Q.) 
526. 

'Nullum  tempus  occurrit  regi,"  maxim  of. 
48  Am.  Bep.  24;  101  Am.  St.  Bep.  144. 

Bight  of  eminent  domain  to  acquire 
water  supply.    58  L.  B.  A.  258. 


Bight  of  one  in  possession  under  void 
foreclosure  sale  as  affected  by  statute 
of  limitations.    40  L.  B.  A.  (li,  S.)  846. 

Bnnning  of  statute  of  limitations  against 
action  to  quiet  title.    20  Ann.  Cas.  43. 

Statutory  limitation  of  time  for  relief 
against  tax  deed  as  affecting  right  to 
set  up  invalidity  of  tax  title  as  de- 
fense.   46  L.  B.  A.  (N.  S.)  1065. 

Time  to  bring  action  to  recover  for  prop- 
erty appropriated  without  making  com- 
pensation.    Ann.  Cas.  1913E,  1139. 

Time  when  statute  of  limitations  begins 
to  run  against  action  by  remainderman 
for  conversion  of  property  by  life  ten- 
ant.   16  Ann.  Cas.  540. 

When  ordinary  covenant  of  seisin  or  of 
right  to  convey  is  broken  if  at  alL 
Ann.  Cas.  1913B,  1188. 

S  86.    Pueblo  lands  or  Mexican  grants. 

Under  Wood's  Digest,  page  46,  section  6, 
requiring  actions  to  recover  possession  of 
property,  the  title  to  which  is  derived 
through  the  Spanish  or  Mexican  govern- 
ments, to  be  brought  within  five  years  after 
the  final  confirmation  of  such  title  by  the 
United  States,  limitation  does  not  run 
against  the  right  to  recover  possession  of 
such  property  until  after  the  government  sur- 
vey thereof  subsequent  to  confirmation,  since 
the  confirmation  required  is  that  of  the  par- 
ticular premises,  to  ascertain  which  a  sur- 
vey is  necessary. — Davis  v.  Davis,  26  CaL 
23,  85  Am.  Dec.  157. 

The  statute  of  limitations  does  not  com- 
mence to  run,  with  regard  to  lands  held  un- 
der a  Mexican  or  Spanish  grant,  until  a 
patent  for  the  same  has  been  issued  by  the 

government  of  the  United  States. — Beed  v. 
picer,  27  CaL  57. 

The  statute  of  limitations  does  not  begin 
to  run  with  reference  to  pueblo  lands  until 
the  patent  has  been  issued  by  the  United 
States.— Beach  v.  Gabriel,  29  Cal.  580. 

The  term  "final  confirmation  by  the  govern- 
ment of  the  United  States,"  as  used  in  the 
proviso  of  the  act  of  1855  amending  the  stat- 
ute of  limitations,  includes  the  issuance  of 
the  patent,  and  when  title  is  derived  from 
the  Mexican  or  Spanish  government,  the  stat- 
ute, in  actions  for  the  recovery  of  real  estate, 
does  not  begin  to  run  until  the  patent  issues. 
Hibberd  v.  Smithy  1  CaL  Unrep.  554;  judg- 
ment reversed  (point  not  considered),  50  C^. 
511. 

The  statute  of  limitation  did  not  commence 
running  against  the  city  of  San  Francisco, 
with  reference  to  the  pueblo  land  confirmed 
to  it,  by  the  decree  of  the  circuit  court  of 
the  United  States  of  May  16,  1865,  until  the 
passage  of  act  of  Congress  of  March  8,  1866, 
quieting  the  title  of  U&e  city  to  said  land.— 
McManus  v.  CSullivan,  48  CaL  7. 

Statute  runs  against  pueblo  lands  derived 
from  Spanish  or  Mexican  government,  with- 
out regard  to  eonfirmation  of  survey  or  issu- 
ance of  patent. — Norris  v.  Moody,  84  Cal.  143, 
153,  24  Pae.  37. 
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Since  the  jpassaffe  of  Statates  of  1863,  page 
827,  which  sives  nve  years  "from  the  date  of 
its  passage'^  in  which  ose  claiming  title  to 
land  under  a  Spanish  or  Mexican  grant  may 
commence  an  action  for  its  enforcement,  the 
want  of  confirmation,  patent,  or  survey  of 
such  a  grant  by  the  United  States  goyern- 
ment  has  not  operated  to  interrupt  toe  run- 
ning of  the  statute. — Ohm  y.  City  and  County 
of  San  Prancisco,  3  CaL  Unrep.  814,  25  Pac. 
155. 

The  statute  of  limitations  does  not  begin 
to  run  against  the  confirmee  of  a  Mexican 
^ant  until  the  patent  has  been  issued. — 
Valentine  y.  filoss,  103  CaL  215,  37  Pae.  328, 
410. 


§36. 


Title  ftom  0Ute  or  goYemment. 


Limitation  does  not  run  against  the  city 
in  favor  of  possessor  until  title  confirmed  by 
act  of  Congress  of  1864. — ^McManus  v.  O'Sui- 
livan,  48  Cal.  7. 

In  a  suit  for  the  recovery  of  land  com- 
menced after  the  issuance  of  the  patent,  the 
statute  of  limitations  cannot  be  held  to  have 
commenced  running  prior  to  the  date  of  the 
patent. — Manly  v.  Hewlett,  55  Cal.  94. 

The  statute  of  limitations  does  not  com- 
mence to  run  in  favor  of  an  adverse  posses- 
sion of  lands  until  after  the  issuance  of  the 
patent  to  such  lands. — ^Bosa  v.  Evans,  65  CaL 
439,  4  Pac.  443. 

Where  a  certificate  of  purchase  of  certain 
lands  is  issued  to  a  person  by  the  state,  and 
it  recites  that  payment  in  full  has  been  made, 
such  person  thus  acquires  a  perfect  equity  as 
a^nst  the  state,  and  the  statute  of  limita- 
tions runs  against  him  from  the  time  such 
lands  are  certified  to  the  state;  act  of  1858 
providing  tnat  such  title  should  inure  to  the 
purchaser. — ^Packard  v.  Johnson,  2  Cal.  Unrep. 
365,  4  Pac.  632;  Packard  v.  Moss,  4  Pac.  638. 

The  statute  does  not  begin  to  run  against 
one  claiming  under  a  eertifleate  of  purchase 
of  swamp  land  from  the  state  until  the  lands 
are  certified  to  the  state  by  tiie  United  States. 
Packard  v.  Johnson,  2  OaL  Unrep.  372,  8  Pac. 
823. 

Statute  does  not  begin  to  run  against  pur- 
chase from  state  until  land  is  certified  to  state 
by  United  States. — Packard  y.  Moss,  68  Cal. 
123,  131,  8  Pac.  818,  823. 

From  the  time  a  person  obtains  a  patent 
from  the  state,  the  statute  of  limitations  will 
run  in  favor  of  one  in  possession,  and  claim- 
ing adversely,  against  the  patentee,  and  all 
claiming  under  him. — ^Wilhoit  v.  Tnbbs,  83 
CaL  279,  23  Pae.  386. 

Statute  of  limitations  does  not  commence 
to  run  in  favor  of  the  holder  of  a  tax  title 
in  possession  of  state  school  land,  as  against 
the  holder  of  a  patent  issued  to  an  assignee 
of  the  certificate  of  purchase  therefor,  until 
the  issuance  of  the  patent  to  the  assignee.— 
Dom  V.  Baker,  96  Cal.  206,  31  Pac.  37. 

Validity  of  title  acquired  by  possession 
under  tax  deed  valid  on  Hce  for  period 
of  statute  of  limitations  protecting  tax 
titlea.    16  Ann.  Cas.  1144. 


§87.    Title  or  yoMewton  of  pecnnal  pcop- 
artjr. 

The  statute  of  limitations  on  an  implied 
warranty  of  title  to  chattels  sold  by  one  in 
possession  does  not  commence  running  until 
the  vendee  is  disturbed  in  his  possession  by 
the  true  owner. — Gross  v.  Kierski,  41  Cal.  111. 

Statute  of  limitations  runs  in  favor  of  a 
pledgee  receiving  goods  from  a  bailee,  with- 
out notice  of  owner's  rights,  from  time  of 
possession,  and  not  from  date  of  a  sale  by 
him. — Harpending  v.  Meyer,  55  Cal.  555. 

The  statute  of  limitations  does  not  com- 
mence to  run  against  the  claim  of  a  husband 
that  money  in  uie  possession  of  his  wife  was 
community  properl^  until  the  death  of  the 
wife,  as  the  possession  of  community  prop- 
erty by  the  wife  is  the  possession  of  the  hus- 
band.— ^Fennell  v.  Drinkhouse,  131  Cal.  447, 
82  Am.  St.  Bep.  361,  63  Pac.  734. 

An  action  by  United  States  on  behalf  of 
private  persons  to  cancel  patent  issued  for 
land  is  barred  by  the  statute  of  limitations 
of  the  state  in  which  the  land  is  situated, 
where  not  brought  until  after  the  lapse  of 
the  time  allowed  by  the  statute  of  the  state 
for  the  commencement  of  such  action. — Curt- 
ner  v.  United  States,  149  U.  S.  662,  37  L.  Ed. 
890,  13  Sup.  Ct.  Bep.  1041. 

Acquisition  of  title  to  stolen  personalty 
by  lapse  of  time.    19  Ann.  Cas.  751. 

Against  action  to  recover  stolen  or  lost 
property.  29  L.  B.  A.  (N.  8.)  120:  34 
L.  B.  A.  (N.  8.)  621. 

§  8a    Oontracta  In  generaL 

Limitation  is  not  shortened  by  destruction 
of  contract  in  writing.  Destruction  only  im- 
pairs evidence  and  not  liability. — ^Bagley  v. 
Eaton,  10  CaL  126. 

Where  an  officer  is  elected  for  a  year,  with 
a  salary  fixed  at  a  certain  sum  per  month, 
the  statute  of  limitations  does  not  run  against 
his  claim  for  services  until  the  end  of  the 
year. — ^Bosborongh  y.  Shasta  Biver  Canal  Co., 
22  Cal.  556. 

Where  plaintiff  served  as  president  of  % 
cozporation  for  two  years,  without  any  pro- 
vision being  made  for  compensation^  except 
an  understanding  that  he  was  to  receive  com- 
pensation, and  at  the  beginning  of  the  third 
year  he  was  again  elected  president,  and  a 
resolution  passed  fixing  his  compensation  at 
fifty  dollars  per  month,  the  statute  of  limita- 
tions runs  against  an  action  to  recover  for 
services  only  from  the  date  of  the  vote.— 
Bosborough  v.  Shasta  Biver  Canal  Co.,  22  CaL 
556. 

Where  a  sum  of  money  is  to  be  paid  by  the 
debtor  ''when  my  drcumstancea  hereafter  may 
permit  me,"  the  statute  of  limitations  runs 
from  the  time  the  debtor  has  money  to  pay 
with,  rather  than  from  the  time  he  can  pay 
without  inconvenience  to  his  business. — ^Lturco 
T.  Boeding,  1  Cal.  Unrep.  438. 

The  statute  of  limitations  does  not  run 
against  the  right  of  a  vendee  of  real  estate 
to  enforce  a  specific  performance  of  a  con- 
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tract  to  convey,  so  long  as  he  remains  in  pos- 
session with  the  acquiescence  of  the  vendor.-* 
Love  ▼.  Watkins,  40  Cal.  547,  ^  Am.  Bep. 
624. 

If  an  attorney  is  employed  to  act  as  snch 
for  a  party  to  an  action,  and  there  is  but  one 
employment,  the  statute  of  limitations  does 
not  commence  to  run  against  his  claim  for 
legal  services  until  his  services  under  the 
single  employment  are  ended. — ^Hancock  v. 
Pico,  47  Gal.  161. 

Where  an  attorney  agrees  to  receive  for  his 
services  a  fee  contingent  on  the  amount  his 
client  shall  receive  from  the  opposite  party, 
the  statute  of  limitations  does  not  begin  to 
run  against  the  attorney's  claim  for  damages 
for  his  discharge  until  the  receipt  of  the 
money  by  the  client. — ^Bartlett  v.  Odd  Fel- 
lows' Sav.  Bank,  79  Cal.  218,  12  Am.  St.  Bep. 
139,  21  Pac.  743. 

Under  a  contract  for  the  sale  of  land  not 
expressly  requiring  a  demand  for  a  deed,  the 
cause  of  action  for  recovery  of  the  purchase 
money  on  breach  of  the  contract  by  the 
grantor  would  accrue  at  the  time  of  the  last 
payment,  and  the  statute  of  limitations  would 
run  from  that  time. — Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136,  46  Pac.  899,  reversing  5  Cal. 
Unrep.  319,  44  Pac.  475. 

Where  a  written  contract  for  the  sale  of 
land  contained  no  express  agreement  to  re- 
fund the  installments  of  purchase  money  in 
the  event  of  the  failure  or  refusal  of  the 
vendor  to  convey  as  agreed,  an  action  by  the 
purchaser  to  recover  back  such  purchase 
money  upon  breach  of  the  contract  on  the 
part  of  the  vendor  is  not  based  upon  the 
written  contract,  but  upon  an  implied  as- 
sumption, and  is  governed  by  the  two  years' 
limitations  under  subdivision  1,  section  339, 
of  the  Code  of  Civil  Procedure. — ^Thomas  v. 
Pacific  Beach  Co.,  115  Cal.  136,  46  Pac.  899, 
reversing  5  Cal.  Unrep.  319,  44  Pac.  475. 

The  statute  of  limitations,  as  a  bar  to  the 
enforcement  of  a  contract  to  convey  prop- 
erty, does  not  begin  to  run  as  long  as  the  pur- 
chaser is  in  possession  of  the  property. — 
Scadden  Flat  Gold  Min.  Co.  v.  Scadden,  121 
Cal.  33,  53  Pac.  440. 

The  liability  of  a  corporation  on  a  contract 
of  employment  of  an  attorney  accrues,  within 
the  meaning  of  the  statute  of  limitations 
(Code  Civ.  Proc,  sec.  359),  when  the  services 
are  performed,  and  not  when  the  contract  is 
made. — ^Johnson  v.  Bank  of  Lake,  125  Cal.  0, 
73  Am.  fit.  Bep.  17,  67  Pac.  664. 

Code  of  Civil  Procedure,  section  337,  re- 
quires that  actions  on  contracts  be  commenced 
within  four  years.  Defendant  contracted  to 
furnish  water  for  the  irrigation  of  plaintiff's 
land,  and  the  parties  orally  agreed  that  he 
should  not  deliver  the  water  before  March 
1,  1893.  Held,  that  an  action  commenced 
within  four  years  from  the  date  named  was 
not  barred  by  the  statute  recited. — Bichter 
V.  Union  Land  etc.  Co.,  129  Cal.  367,  62  Pac. 
89. 

Where  defendant  failed  to  deliver  water 
for  the  irrigation  of  plaintifPs  land  according 


to  contract,  the  statute  of  limitations  did  not 
commence  to  run  against  plaintiff's  right  to 
recover  the  consideration  which  he  had  paid 
until  he  elected  to  no  longer  rely  on  the  con- 
tract, but  to  sue  for  the  money. — Bichter  v. 
Union  Land  etc.  Co.,  129  Cal.  367,  62  Pac.  89. 

Under  an  agreement  whereby  money  was 
advanced  for  the  purpose  of  redeeming  land 
from  a  foreclosure  sale,  by  the  terms  of  which 
it  was  agreed  that  the  certificate  of  redemp- 
tion should  be  assigned  to  the  lender,  and.  If 
no  other  redemption  was  made,  he  should 
obtain  the  sheriff's  deed  to  the  property  and 
hold  it  as  security  for  the  loan,  and  that  the 
borrower,  as  soon  as  the  sheriff's  deed  was  so 
received,  would  repay  the  money  advanced, 
whereupon  the  lender  would  reconvey  the 
property,  the  obligation  to  repay  the  money 
did  not  become  absolute  at  the  time  of  the 
expiration  of  the  period  of  redemption.  Such 
obligation  did  not  mature  until  after  the  right 
to  the  sheriff's  deed  had  accrued  and  a  reason- 
able time  thereafter  had  elapsed  within  which 
the  lender  could  have  procured  it;  and  on 
such  latter  date  (which  is  a  matter  for  the 
trial  court  to  determine)  the  statute  of  limita- 
tions begins  to  run  against  an  action  to  re- 
cover the  money  advanced  for  the  purposea 
of  redemption.~-San  Jose  Safe  Deposit  Bank 
of  Sav.  V.  Bank  of  Madera,  156  Cal.  38,  103 
Pac.  225. 

A  delay  for  upward  of  nine  years  in  the 
execution  of  the  sheriff's  deed,  caused  by  the 
wrongful  interference  and  groundless  objec- 
tions of  the  borrower,  could  not  have  the 
effect  of  compelling  the  lender  to  wait  thai 
period  for  the  repayment  of  the  money  ad- 
vanced. Under  the  circumstances  of  thia 
case,  an  action  to  enforce  the  Uen  brought 
about  three  years  after  the  right  to  the 
sheriff's  deed  accrued  was  not  premature,  nor 
barred  by  the  statute  of  limitations. — ^San 
Jose  Safe  Deposit  Bank  of  Sav.  v.  Bank  of 
Madera,  156  Cal.  38,  103  Pac.  225. 

The  mere  employment  or  retainer  of  an  at- 
torney to  represent  his  employer  in  all  possi- 
ble litigation  of  a  specific  character,  to  be- 
attended  to  separately  as  they  arise,  which  is 
indefinite  both  as  to  the  number  of  suits  or 
proceedings  that  may  be  included,  and  the 
period  of  time  within  which  they  may  be  in- 
stituted, where  the  attorney  is  to  be  paid  sim- 
ply the  reasonable  value  of  such  services  as  h» 
is  actually  called  upon  to  perform  in  such  liti- 
gation as  may  be  instituted,  does  not  create 
an  entire  contract  with  respect  to  all  the  ser- 
vices rendered  by  the  attorney,  against  which 
the  statute  of  limitations  does  not  commence 
to  run  until  the  termination  of  all  the  various 
services. — Osbom  v.  Hopkins,  160  Cal.  501, 
Ann.  Cas.  1913A,  413,  117  Pac.  519. 

Under  such  a  retainer,  the  statute  of  limita- 
tions is  set  in  motion,  as  to  the  services  ren-^ 
dered  in  each  particular  matter  of  litigation,^ 
upon  the  full  performance  of  the  services  in 
such  matter. — Osborn  v.  Hopkins,  160  Cal.  501, 
Ann.  Cas.  1913A,  413,  117  Pac.  519. 

Where  the  borrower  of  money  promises  to 
repay  the  same  "when  able,"  the  statute  of 
limitations  does  not  begin  to  run  until  the 
debtor  becomes  able  to  pay,  especially  where 
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it  is  not  suggested  that  the  debtor  was  in 
anj  way  derelict  in  his  efforts  to  acquire  the 
means  to  pay  the  debt. — Van  Buskirk  t. 
Kahns,  164  Cal.  472,  Ann.  Cas.  1914B,  932,  44 
L.  B.  A.  (N.  S.)  710, 129  Pac.  587,  588. 

An  action  to  enforce  the  issuance  of  stock 
ander  a  written  contract  of  subscription  is 
enforceable  immediately  upon  full  payment 
therefor  and  is  barred  four  years  thereafter. 
Cortelyou  ▼.  Imperial  Land  Co.,  166  Gal.  14» 
134  Pac.  981. 

Where,  however,  by  mutual  consent  the 
time  of  issuing  the  certificate  after  payment 
of  the  price  is  deferred  until  such  time,  as 
the  snbecTiber  shall  demand  the  same,  an  ex- 
press trust  arises  between  the  corporation  and 
the  subscriber  terminable  upon  the  issuance 
of  the  certificate. — Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  14,  134  Pac.  981. 

Where  a  written  contract  of  subscription 
for  stock  provides  that  the  stock  shall  be  held 
by  a  designated  person  as  trustee  and  voted 
in  accordance  with  a  pooling  agreement,  and 
by  mutual  consent  the  time  of  issuing  the 
certificate  is  deferred  indefinitely  after  the 
payment  of  the  price  either  until  the  pool 
is  formed  or  until  the  certificates  are  de* 
manded  by  the  purchaser,  the  issuance  of  the 
certificate  to  the  general  manager  of  the 
corporation  apparently  as  his  own  individual 
property,  instead  of  to  the  designated  trustee, 
in  violation  of  the  agreement,  constitutes  a 
repudiation  of  the  trust  by  the  corporation, 
as  does  likewise  subsequent  sales  and  trans- 
fers thereof  on  its  books,  and  an  action  to 
enforce  such  a  trust,  not  brought  within  four 
years  after  knowledge  of  such  repudiation 
and  breach,  is  barred  by  section  343  of  the 
Code  of  Civil  Procedure. — Cortelyou  v.  Im- 
perial Land  Co.,  166  Cal.  14,  134  Pac.  981. 

The  finding  that  the  plaintiff  had  knowl- 
edge of  the  repudiation  of  the  trust  more  than 
four  years  before  the  commencement  of  the 
action  is  sustained  by  the  evidence. — Cortel- 
you V.  Imperial  Land  Co.,  166  Cal.  14,  134 
Pac.  981. 

The  fact  that  at  the  time  the  notice  of 
repudiation  is  obtained  the  plaintiff  does  not 
have  the  capacity  to  immediately  bring  an 
action  to  enxorce  the  trust,  by  reason  of  be- 
ing a  foreign  administrator,  does  not  suspend 
the  running  of  the  statute  until  the  granting 
of  ancillary  letters  of  administration  in  this 
state. — Cortelyou  v.  Imperial  Land  Co.,  166 
Cal.  14,  134  Pac.  981. 

Under  a  written  contract  between  adjoin- 
ing owners  of  swamp-lands  to  build  con- 
necting levees,  at  the  expense  of  each,  on  his 
own  land,  for  the  reclamation  of  the  lands  as 
a  whole  for  their  mutual  advantage,  to  be 
finished  by  a  fixed  time,  an  action  by  one  of 
them  to  recover  the  expense  of  completing 
the  levee  upon  the  lands  of  the  other,  upon 
his  failure  and  refusal  to  do  so,  is  not  based 
upon  a  new  or  implied  contract,  nor  subject 
to  the  two  years'  limitation,  of  subdivision  1 
of  section  339  of  the  Code  of  Civil  Procedure, 
but  it  is  based  upon  the  written  contract,  to 
recover  damages  for  its  breach,  and  the  four 
years'  limitation  of  section  337  of  that  Code 
YI  Oal.  Diffeit^858 


did  not  begin  to  run  until  the  time  fixed  for 
the  completion  of  the  levee,  and  the  action  ia 
not  barred  if  brought  within  four  years  from 
that  time. — ^Fabian  v.  Lammers,  3  Cal.  App. 
109,   84  Pac.  432. 

Breach  by  promisor  during  lifetime  of 
contract  to  compensate  for  services 
upon  death,  as  starting  the  statute^ 
36  L.  B.  A.  (N.  S.)  922. 

Does  statute  of  limitations  commence  to 
run  at  time  of  breach  of  contract  or 
at  time  actual  damages  are  sustained 
in  consequence  thereof.  15  L.  B.  A. 
(N.  8.)   156. 

Bunning  of  statute  of  limitations  against 
action  for  services  performed  in  con- 
sideration of  oral  agreement  to  com- 
pensate by  will.     8   Ann.  Cas.   113. 

Under  New  York  Code  of  Civil  Procedure, 
for  action  upon  a  contract  obligation, 
express  or  implied.    2  L.  B.  A.  829. 

When  does  the  statute  of  limitations  com- 
mence to  run  against  right  of  action  on 
promise  to  pay  as  soon  as  convenient. 
1  B.  B.  C.  113. 

When  statute  of  limitations  begins  to  run 
against  promise  to  pay  "when  able." 
Ann.  Cas.  1914B,  935. 

g  39.    OovenaatB  and  conditioiis. 

Under  an  agreement  to  sell  and  remit  pro- 
ceeds, a  cause  of  action  accrues  at  the  moment 
of  sale. — Kane  v.  Cook,  8  Cal.  449. 

When  a  contract  for  the  mutual  exchange 
of  lands  does  not  contain  a  provision  from 
which  it  can  be  inferred  that  one  conveyance 
was  to  precede  the  other,  the  law  implies  that 
the  conveyances  are  to  be  made  concurrently, 
and  the  mutual  covenants  of  the  parties  are 
dependent.  On  such  a  contract,  the  statute 
of  limitations  does  not  commence  running 
against  the  vendor  until  he  has  performed  by 
giving  a  deed,  nor  against  the  purchaser  until 
he  has  made  a  tender  of  the  price. — Brennan 
V.  Ford,  46  Cal.  7. 

In  an  action  on  an  undertaking  for  use 
and  occupation,  the  statute  of  limitations 
operates  as  a  bar  to  such  use  and  occupation 
as  was  had  prior  to  four  years  preceding  the 
commencement  of  the  action,  but  is  not  a  bar 
to  that  occurring  during  such  four  years.-* 
Clark  V.  Smith,  66  Cal.  645,  4  Pac.  689,  6 
Pac.  732. 

Where  plaintiff  and  defendant  gave  a  note 
for  the  benefit  of  defendant,  the  money  being 
to  pay  an  obligation  of  defendant's  and  de- 
fendant agreed  to  pay  the  note  or  repay  plain* 
tiff  if  he  paid  it,  the  transaction  was  not  a 
loan  by  plaintiff,  and  his  cause  of  action 
against  defendant  for  the  purpose  of  the  stat- 
ute of  limitations  did  not  arise  until  payment 
by  him  of  the  note. — Leonard  v.  Leonard,  7 
Cal.  Unrep.  99,  70  Pac.  1071. 

In  an  action  upon  an  alleged  parol  war- 
ranty of  merchantability  of  the  trees  sold, 
the  two  years'  statute  of  limitations  under 
subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure  applies,  and  began  to  run 
from  the  date  of  the  breach,  when  nonmer- 
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ehantable  trees  were  sold  and  delivered,  and 
not  from  the  time  of  the  death  of  the  trees 
after  three  years'  growth  on  plaintiff's  land, 
when  plaintiff  claimed  that  the  nonmer chant- 
ability  was  first  discovered  by  him. — ^Brackett 
V.  Martens,  4  Cal.  App.  249,  87  Pac.  410. 

g40.    iDBtniments  for  payment  of  monefy. 

Under  an  act  making  it  the  duty  of  a 
city  treasurer  to  pay  coupons  on  city  bonds 
as  fast  as  moneys  come  into  the  treasury 
under  the  act,  the  statute  does  not  begin  to 
run  against  the  coupons  till  the  money  is 
received  in  the  treasury. — ^iVeehill  v.  Cham- 
berlain, 05  Cal.  603,  4  Pae.  646;  Davia  ▼• 
Porter,  4  Pac.  647. 

Where  renewal  notes  are  given  by  a  cor- 
poration, the  statute  of  lixmtations  begins 
to  run  in  favor  of  the  stockholders  from  the 
maturity  of  the  first  notes,  and  an  action 
against  the  stockholders  is  barred  in  three 
years  from  the  time  the  first  notes  matured, 
under  Code  of  Civil  Procedure,  section  338, 
subdivision  1,  and  section  359,  which  pre- 
scribe that  actions  against  corporate  stock- 
holders must  be  brought  within  three  years 
after  the  discovery  of  the  facts  on  which  the 
liability  was  created. — Hyman  v.  Coleman,  82 
Cal.  650,  16  Am.  St.  Bep.  178,  23  Pac.  62. 

The  Wright  irrigation  act  contemplates 
that  bonds  voted  by  an  irrigation  district 
shall  be  issued  by  the  board  from  time  to  time 
as  needed,  and  provides  (section  14)  tiiat  they 
shall  bear  date  at  the  time  of  their  issue;  and 
limitation  against  a  taxpayer's  suit  for  the 
cancellation  of  such  bonds  does  not  begin  to 
run  until  their  actual  issuance,  although  they 
bear  a  prior  date,  and  the  contract  in 
fulfillment  of  which  they  were  issued  was  pre- 
viously made.-— Sechrist  v.  Bialto  Irr.  Dist., 
129  Cal.  640,  62  Pac.  261. 

In  the  absence  of  anv  provision  to  the 
contrary  in  a  bond,  or  in  the  instrument  secur- 
ing it,  a  coupon  thereto  attached,  whi(^  is  in 
the  usual  form  of  a  simple  promise  to  pay 
to  bearer,  at  a  given  date  and  place,  a  spe- 
cified sum  for  six  months'  interest,  is  an 
independent  obligation,  and  when  detached 
from  the  bond  and  transferred  to  another 
than  the  holder  of  the  bond,  the  statute  of 
limitations  begins  to  run  from  the  time  of  its 
maturity. — California  Safe  Deposit  ft  Trust 
Co.  V.  Sierra  Valleys  B.  Co.,  158  Cal.  690; 
Ann  Cas.  1912A,  729, 112  Pac.  274. 

Under  an  agreement  executed  in  relation 
to  a  note  held  that  limitations  did  not  com- 
mence to  run  against  it  until  the  death  of 
one  of  the  makers  (Civ.  Code,  sections  1636, 
1642).— Daniels  v.  Daniels,  3  Cal.  App.  294, 
85   Pac.    134. 

Accrual  of  action  for  mortgage  debt  as 
affected  by  acceleration  clause  in  mort- 
gage.    2  Ann.  Cas.  854. 

Against  action  on  certificate  of  deposit. 
29  L,  B.  A.   (N.  S.)  686. 

Against  action  to  enforce  liability  of 
member  of  mutual  fire  insurance  com- 
pany.   32  L.  B.  A.  508. 


Against  county  and  like  warranti.  8 
Am.  St.  Bep.  206. 

Against  mortgage.    10  L.  B.  A.  509. 

Commencement  of  running  of  statute  of 
limitations  against  bonded  indebted- 
ness of  municipality.  14  Ann.  Cas. 
102. 

Commencement  of  running  of  statute  of 
limitations  against  note  payable  on  de- 
mand.   14  Ann.  Cas.  807. 

Does  the  last  payment  on  a  past-due  debt 
secured  by  a  mortgage,  which  debt  sub- 
sequently becomes  barred,  fix  the  period 
from  which  the  limitation  applicable 
to  the  mortgage  is  to  be  computed.  11 
L.  B.  A.   (N.  S.)   744. 

Effect  of  acceleration  provision  in  mort- 
gage or  note  to  start  the  statute  of 
limitations  running.  12  L.  B.  A.  (N. 
S.)  1190;  22  L.  B.  A.  (N.  8.)  1110. 

For  foreclosure  of  mortgage.  10  L.  B.  A. 
507. 

Limitation  of  actions  on  bank  cheeks. 
22  L.  B.  A.  110. 

On  note  payable  on  demand.  1  L.  B.  A. 
819. 

On  obligations  payable  on  or  after  de- 
mand.    136  Am.  St.  Bep.  469. 

Presumption  of  payment  of  mortgage 
from  lapse  of  time.    1  L.  B.  A.  346. 

Bunning  of  statute  of  limitations  against 
interest  coupons  of  other  than  munici- 
pal bonds.    Ann.  Cas.  1912A,  733. 

Bunning  of  statute  of  limitations  against 
warrants  of  municipal  or  quasi-munici- 
pal corporations.     2  Ann.  Cas.  394. 

When  does  limitation  begin  to  run  against 
action  upon  municipal  bonds  represent- 
ing general  funded  indebtedness.  16 
L.  B.  A.  (N.  S.)  803. 

When  does  statute  begin  to  run  against 
action  on  contract  payable  on  demand. 
32  L.  B.  A.  (N.  S.)  486. 

When  does  statute  besin  to  run  against 
action  upon  obligations  of  municipal, 
or  quasi  municipal,  body  payable  out  of 
a  particular  fund.    10  L.  B.  A.  (N.  S.) 

§41.    Itaiplied  contracts. 

Where  the  payment  was  made  by  plaintiff, 
by  a  settlement  of  accounts  with  the  payee 
of  the  note,  the  statute  only  begins  to  run 
from  the  date  of  the  appropriation  of  money 
due  by  the  payee  to  the  plaintiff,  to  the  pay- 
ment of  the  note. — Sherwood  v.  Dunbar,  6 
Cal.  53. 

An  offer  of  a  reward  for  evidence  that  will 
lead  to  the  arrest  and  conviction  of  a  criminal 
is  not  pavable  until  after  conviction.  The 
statute  of  limitations  does  not,  therefore, 
begin  to  run  until  conviction. — Byer  ▼.  Stock- 
well,  14  Cal.  134,  73  Am.  Dec  634. 

If  money  is  loaned  to  be  repaid  on  demand, 
and  no  note  or  obligation  is  given  in  writing 
to  repay  it,  the  statute  of  limitations  com- 
mences running  from  the  time  of  the  loan.«> 
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Oalvin,  Estate  of,  51  Cal.  215;   Borland  v. 
Dorland,  66  Gal.  189,  5  Pae.  77. 

Where  a  depositor  borrows  money  from 
a  bank  hj  means  of  overdrafts,  and  occasion- 
ally deposits  money,  which  is  applied  to  the 
overdrafts,  the  transaction  is  not  a  mutual 
account,  and  the  statute  of  limitations  runs 
from  the  date  of  each  loan,  notwithstanding 
the  transaction  opens  with  a  credit  to  the 
depositor. — Santa  Rosa  Nat.  Baak  v.  Barnett, 
125  Cal.  407,  58  Pac.  85. 

An  agreement  by  brokers,  authorized  by 
an  administrator  to  seU  decedent's  land  and 
to  receive  the  required  deposit,  subject  to  re- 
turn if  the  sale  is  not  completed,  is  valid, 
and,  being  in  writing,  an  action  brought  two 
years  afterward  to  recover  the  deposit  was 
not  barred  hj  Code  of  Civil  Procedure,  sec- 
tion 339,  subdivision  1,  providing  that  actions 
on  implied  contracts  must  be  brought  within 
two  years. — Melone  v.  Buffino,  129  Cal.  514, 
79  Am.  St.  Bep.  127,  62  Pac.  93. 

Statute  of  limitations  applicable  to  action 
to  enforce  an  implied  promise  arising 
from  acceptance  of  devise  chargeable 
with  payment  of  legacy.  8  L.  B.  A. 
(N.  S.)  393. 

§  42.    8ev«na  ocmtraetB  and  linttallmentB. 

When  a  judgment  is  rendered,  payable 
in  installments,  the  statute  of  limitations  be- 
gins to  run  against  it  from  the  time  fixed 
for  the  payment  of  each  installment  for  the 
part  then  payable. — ^De  Uprey  v.  I>e  Uprey, 
23  Cal.  352. 

A  note  was  made  payable  six  months  from 
date,  with  Interest  payable  monthly,  and 
provided  that,  on  failure  to  pay  interest  when 
due,  both  principal  and  interest  should  be- 
come due  and  payable.  Held,  that  the  cause 
of  action  accrued  at  the  time  the  note  was 
due,  and  not  at  the  time  of  default  in  the 
payment  of  interest. — ^Belloc  v.  Davis,  38  Cal. 
242. 

Interest  coupons  on  municipal  bonds  are 
not  barred  by  limitation  until  the  bonds  are 
barred. — Meyer  v.  Porter,  65  Cal.  67,  2  Pac. 
884;  Boeding  v.  Porter,  2  Pac.  888;  Haus- 
meister  v.  Porter,  2  Pac.  888;  Haysmeister  ▼, 
Porter,  3  Pac.  123. 

Limitations  held  to  run  against  each  install- 
ment of  a  note  payable  in  installments  from 
the  date  each  instaUment  matured,  and  could 
have  been  recovered  in  an  action  at  law. — 
Bissell  ▼.  Forbes,  1  Cal.  App.  606,  82  Pac.  698. 

When  does  statute  of  limitations  begin  to 
run  against  action  upon  obligations  of 
municipal  or  quasi  municipal  body  pay- 
able out  of  a  particular  fund.  10 
L.  B.  A.  (N.  S.)  478. 

§  43.    AoconntB  in  general. 

Limitation  does  not  begin  a^inst  an  ac- 
counting on  a  joint  venture  until  an  offer  to 
account  and  demand  of  payment  of  balance 
dQe.~Hm  V.  Haskin,  42  Cal.  159. 

Where  open  account  is  settled  statute  be- 
gins to  run  from  date  of  settlement. — Auzerais 


▼.  Naglee,  74  Cal.  60.  67,  15  Pae.  871;  Kahn 
T.  Edwards,  75  Cal.  192,  194,  7  Am.  St.  Bep. 
142,  16  Pac.  779;  Baird  v.  Crank,  98  Cal. 
293,  298,  33  Pac.  63;  Yisher  ▼.  Wilbur,  5  Cal. 
App.  562,  569,  90  Pac.  1065,  1067,  91  Pac.  412. 

Within  Code  of  Civil  Procedure,  section  344, 
declaring  that  in  an  action  for  a  balance  on 
current  account,  where  there  have  been  recip- 
rocal demands,  the  cause  of  action  shall  accrue 
from  the  last  item,  there  is  not  a  current 
account  where  defendant's  testator  owed 
plaintiff  for  services,  and  testator  had  in- 
trusted to  plaintiff  money  to  be  expended  for 
testator  at  his  direction,  some  of  which  was 
still  in  plaintiff's  hands  at  testator's  death. — 
MHlet  V.  Bradbury,  109  Cal.  170,  41  Pac.  865. 

If  the  balance  shown  to  be  due  upon  an 
account  stated  is  unpaid,  and  is  afterward 
thrown  into  a  new  account,  it  is  thereby 
taken  out  of  the  operation  of  the  statute  of 
limitations. — Beady  v.  McDonald,  128  Gal. 
663,  79  Am.  St.  Bep.  76,  61  Pac.  272. 

Items  of  an  account  not  mutual  which  are 
more  than  two  years  old  are  barred  by  the 
statute  of  limitations,  but  where  there  is 
a  mutual,  open  and  current  account,  the  de- 
mand is  not  barred  until  two  years  after  the 
time  of  the  last  item  proved  in  the  account 
on  either  side.— Copriviza  v.  Bilovich,  4  Cal. 
App.  26,  87  Pac.  398. 

Admissibility  of  book  of  account  as  af- 
fected by  lapse  of  time.  52  L.  B.  A. 
569. 

Against  action  between  cotenants  for 
use  and  occupation  or  rents  and  profits. 
29  L.  B.  A.  (N.  S.)  239. 

Against  bank  depositor.    1  L.  B.  A.  319. 

As  to  accounting  by  cotenant.  28  L.  B. 
A.  859. 

Commencement  of  running  of  limitation 
against  action  by  client  to  recover 
money  collected  by  attorney.  16  Ann. 
Cas.  1208. 

Commencement  of  running  of  time 
against  mechanic's  lien  for  materials 
furnished  on  running  account.  7  Ann. 
Cas.  947. 

Effect  of  retaining  statement  of  account 
barred  by  limitations  to  render  it  an 
account  stated.  29  L.  B.  A.  (N.  S.) 
346. 

Effect  of  specific  application  of  payment 
to  last  item  on  open  aceount  on  statute 
of  limitations.  19  L.  B.  A.  (N.  S.) 
126. 

When  does  statute  of  limitations  com- 
mence to  run  against  action  to  reeover 
money  collected  by  agent  not  an  at- 
torney.    17  L.  B.  A.  (N.  S.)  660. 

When  statute  of  limitations  begins  to 
run  against  action  by  client  to  recover 
money  collected  by  attorney.  Ann. 
Cas.  1914C,  640. 

§  44.    MntDSl  aeconnts. 

Where  the  items  of  an  account  are  all  on 
one  side,  the  account  is  not  mutual,  and  the 
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statute  of  limitationB  is  a  bar  to  bo  mach 
of  the  aceount  as  did  not  accrue  within  the 
period  limited  for  commencement  of  suit." 
Fraylor  v.  Sonora  Min.  Co.,  17  Cal.  594. 

Payments  made  on  an  open  account  for 
goods  sold  and  delivered  due  for  more  than 
a  year  do  not  make  the  account  a  mutual 
account,  within  the  eighteenth  section  of  the 
limitation  act  of  1850,  and  the  account  is 
barred. — Weatherwaz  ▼.  Cosumnes  Valley  Mill 
Co.,  17  Cal.  344. 

The  fact  that  defendants  once  gave  plaintiff 
a  lump  of  gold  amalgam  to  be  sent  to  the 
mint  for  coinage,  the  proceeds  to  be  applied  to 
plaintiff's  account,  does  not  make  the  aceount 
mutual,  nor  affect  the  case  in  respect  to  stat- 
ute of  limitations. — Weatherwax  v.  Cosumnes 
VaUey  MUl  Co.,  17  Cal.  344. 

A  credit  for  cash  paid  on  a  running  account 
for  goods  sold  from  time  to  time  does  not 
make  it  a  mutual  account  within  the  meaning 
of  section  18  of  the  statute  of  limitations,  re- 
garding "a  mutual,  open,  and  current  aceount, 
where  there  have  been  reciprocal  demands," 
etc. — Adams  v.  Patterson,  35  Cal.  122. 

The  time  of  accrual  of  an  action  to  recover 
a  balance  due  on  a  mutual,  open  and  current 
account,  where  there  had  been  reciprocal  de- 
mands between  the  parties,  is  from  the  date 
of  the  last  item  proven  in  the  account  on 
either  side.— Kutz  v.  Fleisher,  67  Cal.  93,  7 
Pac.  195. 

Where  the  statute  of  limitations  has  not 
run  on  the  items  in  an  account  at  the  time  of 
the  statement  thereof,  the  statement  creates 
a  new  cause  of  action,  and  the  statute  only 
runs  thereon  from  the  time  of  the  account 
stated.— Auzerais  v.  Naglee,  74  Cal.  60,  15 
Pac.  371. 

Where  a  debt  is  not  barred  at  the  time 
an  account  is  orally  stated,  the  statute  begins 
to  run  as  to  the  cause  of  action  on  the  ac- 
count stated  from  the  date  thereof. — Baird  v. 
Crank,  98  Cal.  293,  33  Pac.  63. 

An  action  to  recover  money  paid  upon 
a  mistake  of  fact,  where  the  payment  was 
upon  a  mutual,  open,  and  current  account, 
with  reciprocal  demands  between  the  parties 
up  to  within  two  years  of  the  time  when 
the  action  was  brought,  and  where  it  appears 
that  a  mistake  upon  which  the  action  was 
predicated  was  shown  to  have  been  discov- 
ered within  one  year  next  before  the  action 
was  brought,  is  not  barred  by  the  statute  of 
limitations. — Olmstead  v.  Dauphiny,  104  Cal. 
635,  38  Pac.  505. 

Under  section  344  of  the  Code  of  Civil 
Procedure,  providing  that  "in  an  action 
brought  to  recover  a  balance  due  upon  a  mu- 
tual, open,  and  current  account  where  there 
have  been  reciprocal  demands  between  the 
parties,  the  cause  of  action  is  deemed  to 
have  accrued  from  the  time  of  the  last  item 
approved  in  the  account  on  either  side/'  the 
account  is  not  mutual  unless  the  parties  have 
dealt  with  each  other  in  the  same  relation, 
and  the  items  upon  the  different  sides  of  the 
aceount  are  capable  of  being  set  off  against 


each  other. — ^Miller  v.  Bradbury,  109  Cal.  170| 
41  Pac.  865. 

A  mutual  aceount  within  Code  of  Civil 
Procedure,  section  344,  held  an  account  made 
up  of  matters  of  setoff  wherein  each  has  a 
right  of  action  against  the  other  party.-* 
Flynn  v.  Seale,  2  Cal.  App.  665,  84  Pac.  263. 

Bule  stated  as  to  when  moneys  advanced 
by  creditor  to  third  parties  and  charged  on  an 
account  with  the  debtor  will  render  the  ac- 
count an  open,  mutual,  current  account.— Cop- 
riviza  v.  Bilovich,  4  Cal.  App.  26,  87  Pac.  398. 

Mutual  accounts,  what  are  and  applica- 
tion of  the  statute  of  limitations 
thereto.    89  Am.  Dec.  75. 

§46.    Torts. 

As  to  limitation  of  actions  for  tort  generally. 
See  ante,  8  22. 

The  fact  that  a  person  injured  by  a 
railroad  collision  does  not  recover  for  a  long 
time  does  not  extend  the  time  of  brings 
the  action  beyond  the  two  years  prescribed 
by  code,  section  339,  subdivision  1.  The  cause 
accrues  when  the  collision  occurs. — Piller  v. 
Southern  Pac.  B.  Co.,  52  Cal.  42. 

The  statute  of  limitations,  in  an  action 
for  the  wrongful  issuing  of  an  execution  on 
a  satisfied  judgment,  begins  to  run  from  the 
levy;  and  subsequently  accruing  damages  do 
not  constitute  separate  causes  of  action,  and 
do  not  postpone  the  operation  of  the  statute. 
Wood  V.  Currey,  57  Cal.  208. 

The  statute  of  limitations  begins  to  run 
from  the  time  of  the  levy  against  a  elaim 
for  damages  for  maliciously  procuring  such 
levy  by  attachment. — Sharp  ▼.  Miller,  57  CaL 
431. 

A  right  of  action  for  maliciously  destroy- 
ing by  fire  a  stable  and  saloon,  and  the 
personal  property  contained  therein,  accrues 
immediately  on  the  destruction  of  the  prop- 
erty, and  not  on  the  discovery  of  the  person 
who  set  the  fire. — Gale  v.  McDaniel,  72  Cal. 
334,  13  Pac.  871. 

The  statute  of  limitation  runs  on  a  cause 
of  action  for  maliciously  suing  out  an  at- 
tachment from  the  time  the  wrongful  act 
was  done. — ^McCusker  v.  Walker,  77  Cal.  208, 
19  Pac.  382. 

Against  actions  for  tort.  7  L.  B.  A« 
660. 

Application  of  statute  of  limitations  to 
actions  for  injuries  caused  by  milldam. 
17  L.  B.  A.  (N.  8.)  206. 

Commencement  of  running  of  statute  of 
limitations  against  action  for  death  by 
wrongful  act.    17  Ann.  Cas.  519. 

For  damages  from  nuisance.  20  Am.  St. 
Bep.  176. 

For  damming  back  waters  of  stream.  59 
L.  B.  A.  888. 

When  does  statute  commence  to  nm 
against  an  action  for  negligence  or  mis- 
conduct of  an  attorney  in  performance 
of  professional  duties.  12  L.  B.  A. 
(N.  S.)  1005. 
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§46.    B«imbimemeiit  or  Indemnity  from  p«r- 
Bons  ultimate  li&blo. 

In  an -action  for  contribution  between  joint 
obliffors,  the  statute  does  not  begin  to  run 
until  after  the  payment  of  the  debt  by  the 
plaintiff;  and,  when  the  debt  is  paid  by  a 
settlement  of  accounts  between  plaintiff  aud 
the  payee^  it  begins  to  run  from  the  date 
of  the  appropriation  to  the  payment  of  the 
note  of  the  money  owed  by  payee  to  plaintiff. 
Sherwood  v.  Dunbar,  6  Cal.  53. 

A  right  of  action  for  contribution  from 
oersons  jointly  and  seyerally  liable  for  a 
aebt  accrues  only  on  the  payment  of  more 
than  one's  share,  and  limitation  does  not  begin 
to  run  against  an  action  therefor  until  then. 
Bichter  ▼.  Henningsan,  110  Cal.  530,  42  Pac. 
1077. 

Where  one  joint  indorser  paid  the  whole 
note,  and  within  two  years  after  such  pay- 
ment, but  more  than  two  years  after  the  note 
was  due,  sued  his  co-indorser  for  contribu- 
tion, the  action  was  not  barred  by  Code  of 
Ciril  Procedure,  section  339,  subdivision  1, 
providing  that  an  action  on  a  liability  not 
founded  on  an  instrument  in  writing  must  be 
brought  within  two  years,  since  the  statute 
did  not  begin  to  run  until  the  note  was  paid. 
Bunker  ▼.  Osburn,  132  Cal.  480,  64  Pac.  853. 

An  action  by  surety  on  a  note  to  fore- 
close a  mortgage  given  him  by  his  principal 
to  secure  him  from  liability  accrues,  and  lim- 
itations begin  to  run,  when  he  pays  or  takes 
up  the  note,  and  not  from  the  date  of  the 
note. — Lowenthal  v.  Coonan,  135  Cal.  381,  67 
Pac.  324;  judgment  modified,  135  Cal.  384,  67 
Pac.  1033;  Lowenthal  v.  Coonan,  68  Pac.  303. 

Against  action  to  recover  money  paid  on 
a  judgment  subsequently  reversed  or 
modified.     25  L.  B.  A.  (N.  S.)  31. 

Against  an  action  by  a  surety  against  a 
cosurety  for  contribution.  18  L.  B.  A« 
(N.  8.)  585;  42  L.  B.  A.  (N.  8.)  1131. 

Between  sureties,  copromisors,  etc.  61 
Am.  Dec.  504. 

Limitation  of  actions  between  sureties, 
copromisors,  etc.    61  Am.  Dec.  504. 

When  right  of  accommodation  party  who 
has  been  obliged  to  pay  bill  or  note  ac- 
crues to  recover  amount  so  paid  from 
accommodated  party.  37  L.  B.  A* 
(N.  8.)  787. 

§  47.    ZdabHity  for  acts  or  omlssioiis  in  official 
capacity. 

The  statute  does  not  commence  to  run 
in  favor  of  the  sureties  on  an  official  bond 
of  a  tax  collector,  for  failure  to  pay  over 
money,  until  the  liability  of  their  principal 
has  become  fixed. — Lawrence  v.  Doolan,  68 
Gal.  309,  5  Pac.  484,  9  Pac.  159. 

The  statute  of  limitations  against  an  ac- 
tion on  a  tax  collector's  bond  begins  to  run. 
at  the  latest,  at  the  expiration  of  his  term  of 
office  as  it  is  then  his  duty  to  pay  over  the 
moneys  received,  and  the  running  of  the  stat- 
ute is  not  delayed  till  a  demand  is  made  for 
such  moneys. — City  and  County  of  San  Fran- 
cisco y.  Heynemann,  71  Cal.  153,  11  Pac.  870. 


A  Secretary  of  State  was  sued  by  the  state 
controller  for  fees  received  and  not  ac- 
counted for.  Political  Code,  section  437,  pro- 
vides that  where  any  person  fails  to  pay 
into  the  state  treasury  any  money  belonging 
to  the  state,  upon  being  required  so  to  do  by 
the  controller,  within  twenty  days  after 
such  requisition,  the  controller  must  state  an 
account  with  such  person,  etc.  Held,  that 
the  liability  of  the  secretary  accrued  at  the 
time  he  was  in  default,  and  not  when  the 
controller  made  demand  for  the  deficit  and 
stated  an  account;  and  the  statute  of  limita- 
tions began  to  run  from  the  former  period. 
People  V.  Melons,  73  Cal.  574,  15  Pac.  294. 

Where  a  public  officer  is  required  by  stat- 
ute to  collect  and  pay  into  the  public 
treasury  certain  sums,  but  no  particular  time 
is  mentioned  in  the  statute  for  turning  over 
such  sums,  the  statute  begins  to  run  against 
an  action  to  compel  him  to  pay  over  these 
funds  at  the  expiration  of  his  term  of  office, 
and  a  subsequent  demand  for  them  creates 
no  new  cause  of  action  so  as  to  interrupt  the 
statute.— People  v.  Van  Ness,  76  Cal.  121,  18 
Pac.  139. 

The  statute  of  limitations  of  four  years 
(Code  Civ.  Proc,  sec.  337),  applicable  to  an 
action  on  an  official  bond  to  recover  moneys 
received  belonging  to  the  state,  does  not  begin 
to  run  until  the  end  of  the  officer's  term. — 
People  V.  Van  Ness,  7^  Cat  84,  12  Am.  St. 
Bep.  134,  21  Pac.  554. 

Where  plaintiffs,  whose  cause  of  action 
on  a  treasurer's  bond  depends  on  a  warrant, 
payment  of  which  could  not  be  enforced  until 
the  conflicting  claims  between  plaintiffs  and 
others  were  finally  determined,  commence 
their  action  within  seven  months  after  such 
determination,  though  more-  than  four  years 
after  the  legal  payment  by  the  treasurer, 
their  right  of  action  is  not  barred  by  Code  of 
Civil  Procedure,  section  337,  which  provides 
that  actions  on  any  contract,  obligation,  or 
liability  founded  on  an  instrument  in  writing 
shall  be  commenced  within  four  years. — Priet 
V.  De  la  Montanya,  3  Cal.  Unrep.  122,  22  Pac. 
171. 

Accrual  of  cause  of  action  for  injury  by 
public  officer's  breach  of  duty.  3  Ann. 
Cas.  997. 

Liability  of  director  of  national  bank, 
for  making  excessive  loan.  Ann.  Cas. 
1912B,  654. 

§  48.    Uabilitias  created  by  statata. 

Claim  of  district  attorney  for  his  commis- 
sion on  debts  recovered  for  the  county  comes 
within  that  clause  of  section  17  of  the  limi- 
tation act  of  1850,  which  bars  "an  action 
upon  a  liability  created  by  statute,  other  than 
a  penalty  of  forfeiture,"  in  three  years.  Such 
claim  is  exclusively  the  creature  of  the  stat- 
ute.— Higby  V.  Calaveras  County,  18  Cal.  176. 

The  right  of  action  against  a  stockholder 
of  a  mining  corporation,  on  account  of  his 
individual  responsibility  for  its  debts  and  lia- 
bilities, as  prescribed  by  section  16  of  the  act 
concerning  mining  corporations,  accrues  at  the 
time  as  against  the  corporation. — ^Davidson  ▼. 
Bankin,  34  Cal.  503. 
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A  right  of  action  against  the  stockhold- 
er8  of  a  bank  aecrnes  to  a  depositor  when 
the  bank  stops  payment,  and  where  there 
has  been  no  prior  default  the  statute  of 
limitations  does  not  begin  to  run  until  then. 
Mitchell  y.  Beckman,  64  Cal.  117,  28  Pae.  110. 

Prior  to  act  of  March  12,  1885,  author- 
izing such  suits  to  be  brought,  no  one  was 
authorized  to  institute  action  against  the 
state  for  damages  caused  by  destruction  of 
property  resulting  from  the  cutting  of  a  canal 
by  order  and  direction  of  the  levee  commis- 
sioners, for  the  purpose  of  diverting  the 
waters  of  the  American  river  into  the  Sacra^ 
mento  river  under  and  by  virtue  of  the  au- 
thority conferred  on  them  by  act  of  April  9, 
1862,  entitled  ''An  act  concerning  the  con- 
struction and  repair  of  levees  in  Sacramento 
county,  and  the  mode  of  raising  revenue  there- 
for." Hence  an  action  for  such  damage 
brought  in  1885  is  not  barred  by  the  statute 
of  limitations,  though  the  injury  occurred 
more  than  three  years  prior  to  the  commence- 
ment of  the  action. — Green  v.  State,  73  Gal.  29, 
11  Pac.  602,  14  Pac.  610;  Todhunter  v.  State, 
11  Pac.  604. 

The  state  is  liable  for  the  payment  of 
bonds  and  coupons  issued  under  the  act  of 
February  15,  1851,  and  as  no  provision  was 
made  by  the  state  for  the  payment  of  these 
bonds  or  coupons  until  the  year  1889,  tiie  stat- 
ute of  limitations  did  not  bep^in  to  run 
against  the  bonds  or  coupons  until  that  time, 
and  the  controller  may  be  compelled  by  man- 
damus to  pay  coupons  issued  under  that  act 
not  barred  by  the  statute. — Sawyer  y.  Colgan, 
102  Cal.  283,  36  Pac.  580. 

Under  section  359  of  the  Code  of  Civil 
Procedure,  which  requires  that  an  action  to 
enforce  a  stockholder's  liability  must  be 
brought  within  three  years  after  the  crea- 
tion of  the  liability,  an  action  by  a  depositor 
in  a  bank  against  a  stockholder  is  barred  if 
brought  three  years  after  the  time  the  deposit 
was  made. — Gardiner  v.  Eoyer,  167  Cal.  238, 
139  Pac.  76. 

The  statute  of  limitations  commences  to 
run  at  the  date  of  the  incurring  of  the  lia- 
bility of  the  corporation,  that  is,  at  the  date 
of  the  deposit,  irrespective  of  the  time  when 
the  debt  of  the  corporation  becomes  due,  and 
at  the  expiration  of  three  years  from  such 
date  the  statute  operates  as  a  bar  to  any  re- 
covery on  account  thereof  based  on  the  claim 
of  stockholder's  liability. — Gardiner  v.  Boyer, 
167  Cal.  238,  139  Pac.  75. 

It  is  a  recognized  rule  that,  where  a  right 
has  fully  accrued,  except  for  some  demand 
to  be  made  as  a  condition  precedent  to  legal 
relief,  which  the  claimant  can  at  any  time 
make  if  he  so  chooses,  the  cause  of  action  has 
accrued  for  the  purpose  of  setting  the  statute 
of  limitations  running.  The  claimant  can- 
not indefinitely  prolong  his  right  to  enforce 
his  claim  by  neglecting  to  make  the  demand 
until  it  suits  his  convenience  to  do  so. — Witt- 
man  v.  Board  of  Police  Commrs.,  19  Cal.  App. 
229,  125  Pac.  265. 

Where  a  policeman  is  dismissed  from  the 
force  on  charges  preferred,  his  cause  of  ac- 


tion for  reinstatement  accrues  and  the  stat- 
ute of  limitations  commences  to  run  on  the 
date  of  such  dismissal,  the  dismissal  being 
the  wrong  involved  in  the  adjudication.  De- 
mand for  reinstatement  made  and  an  action 
commenced  more  than  three  years  after  dis- 
missal is  too  late,  and  the  rights  of  the  ap- 
plicant are  barred. — ^Wittmann  v.  Board  of 
Police  Commrs.,  19  Cal.  App.  229, 125  Pac.  265. 

Accrual  of  right  of  action  to  put  statute 
of  limitations  into  operation  as  to 
stockholder's  liability  for  corporate 
debts.    10  L.  B.  A.  (N.  S.)  897. 

Against  stoekholders  for  unpaid  subscrip- 
tions.   3  Am.  St.  Bep.  827. 

Conflict  of  laws  as  to  limitation  of  ac- 
tions against  stockholders.  48  L.  B.  A. 
637. 

Statute  of  limitations  in  actions  against 
stockholders  and  officers  of  corpora- 
tions.   96  Am.  St.  Bep.  972. 

When  limitations  begin  to  run  in  favor 
of  abstracter  of  titles.  12  Ir.  B.  A. 
(N.  S.)  454;  15  L.  B.  A.  (N.  S.)  160. 

f  49.    Equitable  actlonji  and  remedies. 

Statute  of  limitations  does  not  run  against 
cotenants  until  their  rights  are  denied  and 
tenant  claims  to  hold  in  hostility  to  them. — 
McCIure  y.  Colyear,  80  Cal.  378,  380,  22  Pac. 
175. 

The  right  to  bring  a  creditors'  bUl  to  set 
aside  an  assignment  for  the  benefit  of  cred- 
itors as  in  fraud  of  plaintiff's  rights  accrues 
when  the  execution  on  plaintiff's  judgment 
against  the  assignor  is  returned  unsatisfied, 
and  not  when  the  assignment  was  made. — 
Watkins  v.  Wilhoit,  4  Cal.  Unrep.  450,  35  Pac. 
646:  Duffy  v.  Wilhoit,  35  Pac.  651;  Littlehal 
y.  Wilhoit,  35  Pac.  651;  Tully  v.  WUhoit,  86 
Pae.  651. 

If  mortgagee  denies  mortgagor's  equity, 
asserts  title  in  himself  and  manifests  adverse 
holding,  mortgagor  must  proceed  against  him 
within  five  years  or  lose  all  remedy  whether 
debt  secured  has  been  paid  or  not. — ^Peshine  v. 
Ord,  119  Cal.  311,  314,  63  Am.  St.  Bep.  Idl, 
51  Pac.  536. 

§50.    BefeiuMi. 

See,  also,  ante,  §30. 

Limitation  does  not  run  against  a  stipula- 
tion for  dismissaL — ^McLeran  y.  McNamara,  55 
Cal.   508,   515. 

The  statute  does  not  begin  to  run  against 
the  right  of  a  claimant  to  money  in  the  hands 
of  a  tax  collector  until  it  has  been  judicially 
determined  that  the  claimant  was  entitled  to 
the  money,  such  judicial  determination  being 
necessary  to  the  establishment  of  his  claim. 
Lawrence  v.  Doolan,  68  Cal.  309,  5  Pac.  484, 
9  Pac.  159. 

Bight  to  set  off  usurious  payment  to  na- 
tionsJ  bank  when  right  to  recover  pen- 
alty barred  by  limitation.  66  L.  B.  A. 
699. 

Statutory  limitation  of  time  for  relief 
against  tax  deed  as  affecting  right  to 
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set  np  inyaliditj  of  tax  title  as  a  de- 
fense.    46  L.  B.  A.  (N.  S.)  1065. 

B.    PERFORMANCE  OF  CONDITION,  DE- 
MAND AND  NOTICE. 

§  51.    Oonditlons  precedent  in  general. 

Plaintiff  sued  defendant  to  recover  one-half 
his  advances  made  under  a  contract  between 
him  and  defendant,  whereby  they  agreed  to 
buy  and  sell  on  joint  account  certain  min- 
ing stock,  plaintiff  to  advance  all  the  money, 
and  defendant  to  repay  one-half,  with  inter- 
est, and  plaintiff  to  hold  all  the  stock  pur- 
chased as  security  for  his  advances,  but  with- 
out specifying  any  time  within  which  repay- 
ment was  to  be  made.  Held,  that  an  offer  to 
account,  and  the  demand  for  repayment  by 
plaintiff,  were  conditions  precedent  to  his  right 
to  maintain  the  action,  and  that,  until  such 
offer  and  demand,  the  statute  would  not  com- 
mence running  against  him. — ^HiU  v.  Haskin, 
42  Cal.  159. 

Decedent  entered  into  a  written  contract 
with  defendant  by  which  she  agreed,  without 
specifying  the  time  for  doing  so,  to  convey 
land  to  Mm,  and  defendant  agreed,  "in  con- 
sideration of  the  premises."  to  pay  decedent 
twelve  thousand  dollars  "within  fifteen 
months  after  final  judgment*'  in  certain  case. 
Held,  that  payment  by  defendant  did  not  de- 
pend on  decedent's  performance  of  her  con- 
tract, and  cause  of  action  against  defendant 
arose  and  the  statute  of  limitations  began  to 
run,  at  the  time  specified  for  the  payment  of 
the  money,  though  decedent  had  not  executed 
the  conveyance. — Donovan  v.  Judson,  81  Cal. 
334,  6  L.  R.  A.  591,  22  Pac.  682. 

When  right  of  action  depends  on  some 
act  he  has  to  perform  before  commencing  suit, 
and  he  is  under  no  restraint  or  disability  to 
perform  such  act,  he  must  do  so  within  rea- 
sonable time,  after  which  statute  begins  to 
run;  what  is  reasonable  time  depends  on  cir- 
cumstances.— ^Williams  v.  Bergin,  116  Cal.  56, 
61,  47  Pac.  877. 

When  right  of  action  depends  on  an  act 
to  be  performed  by  another  before  commen- 
cing suit,  he  is  not  bound  to  commence  suit 
before  act  is  performed. — Williams  v.  Bergin, 
116  CaL  56,  61,  47  Pac.  877. 

Where  plaintiff  performed  services  for  de- 
ceased under  agreement  that  he  should  be 
Said  when  she  sold  certain  land,  limitations 
o  not  run  on  his  claim  until  such  land  is 
sold. — ^Thompson  v.  Orena,  134  Cal.  26,  66  Pac. 
24. 

§62.    Instmnieiitt     for     payment     of 

money. 

The  statute  of  limitations  begins  to  run 
en  a  banker's  certificate  of  deposit,  payable 
on  demand,  from  its  date. — Brummagim  ▼.  Tal- 
lant,  29  Cal.  503,  89  Am.  Dec.  61. 

The  statute  of  limitations  runs  from  the 
date  and  delivery  of  a  note  payable  on  de- 
Bftand,  not  from  the  time  of  demand. — ONeU 
V.  Magner,  81  Cal.  631,  15  Am.  St.  Rep.  88, 
22  Pac.  876;  Jones  t.  Nicholl,  82  Cal.  32,  22 
"       878. 


A  promissory  note  payable  "on  demand, 
after  date,"  is  due  at  once,  without  an  actual 
dem&nd;  and  the  statute  of  limitations  begins 
to  run  against  it  immediately. — O'Neil  v.  Mag- 
ner, 81  Cal.  631,  15  Am.  St.  Rep.  88,  22  Pac. 
876. 

Under  Civil  Code,  section  3130,  providing 
that  "it  is  not  necessary  to  make  a  demand 
of  payment  on  the  principal  debtor  in  a 
negotiable  instrument  in  order  to  charge 
him,"  suit  may  be  brought  against  the  maker, 
on  a  note  payable  on  demand,  with  interest, 
at  any  time,  without  previous  actual  demand, 
and  the  statute  of  limitations  runs  against  the 
maker  from  the  execution  and  delivery  of  the 
note;  and  this  rule  is  not  changed  by  section 
3131  et  seq.,  concerning  presentment  of  nego- 
tiable instruments  for  payment,  and  provid- 
ing for  the  apparent  maturity  of  demand 
paper,  as  these  sections  relate  to  the  indorser 
only,  and  not  to  the  maker.— Jones  v.  Nicholl, 
82  Cal.  32,  22  Pac.  878. 

A  cause  of  action  is  deemed  to  have  ae- 
erued  in  such  case,  for  the  purpose  of  set- 
ting the  statute  of  limitations  in  motion,  as 
soon  as  the  creditor  by  his  own  acts  could 
make  the  claim  payable,  in  spite  of  the  debtor. 
He  cannot  prevent  the  statute  from  running 
by  failing  to  make  a  demand  required  to 
establish  his  right  of  action. — ^Harrigan  v. 
Home  liife  Ins.  Co.,  128  CaL  531,  58  Pac.  180, 
61  Pac.  90. 


§63. 


For  payment  of  eabecxlptlona  to 


corporate  stock  or  for  diridends. 

The  statute  of  limitation  begins  to  run 
in  favor  of  one  who  defends  against  the  pay- 
ment of  a  subscription  to  the  capital  stock  of 
a  corporation  and  assessments  levied  on  the 
stockholder  only  from  the  time  of  the  call. — 
Harmon  v.  Page,  62  Cal.  448. 

Where  a  person  subscribed  to  the  stock 
of  a  Virginia  corporation,  the  laws  of  which 
state  required  that  on  every  subscription  for 
shares  in  any  joint  stock  company  there 
should  be  paid  on  every  share  two  dollars  at 
the  time  of  subscribing,  and  the  residue  there- 
of when  required  by  "the  president  and  di- 
rectors," a  decree  that  such  unpaid  portion 
should  be,  and  was  thereby,  called  for,  was 
equivalent  to  a  call  by  the  officers  for  the 
purpose  of  setting  in  motion  the  statute  of 
limitations  which  would  run  against  the  sub- 
scriber's liability  from  the  date  of  such  call 
under  the  decree. — Glenn  v.  Sazton,  68  CaL 
853,  9  Pac.  420. 

An  inquiry  by  an  administratrix,  at  the 
offices  of  a  corporation,  as  to  whether  all  divi* 
dends  on  stock  owned  by  decedent  had  been 
paid,  which  is  answered  affirmatively,  is  a 
sufficient  demand  for  such  dividends 'to  put  in 
operation  the  statute  of  limitation  against  a 
claim  for  all  dividends  then  due  decedent. — 
Bills  V.  Silver  King  Min.  Co.,  106  Cal.  9,  39 
Pac.  43. 

A  trustee  is  not  liable  to  an  aetion  for 
money  deposite;d  with  him  upon  an  express 
trust  to  expend  the  same  for  the  use  and 
benefit  of,  and  as  directed  by,  the  cestui  que 
trust,  until  after  a  previous  demand  by  the 
cestui  que  trust  and  refusal  by  the  trustee: 
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and  in  the  absence  of  any  Bach  demand  and 
refusal,  the  claim  of  the  cestui  (me  trust 
against  the  trustee,  and  a  claim  of  tne  latter 
against  the  former  for  services  rendered  in 
his  indiyidual  capacity,  are  not  "reciprocal 
demands,"  and  do  not  constitute  a  ''mutual 
account";  and  the  death  of  the  cestui  que 
trust  during  the  continuance  of  the  trust 
makes  no  difference  in  this  rule. — Millet  y. 
Bradbury,  109  Cal.  170,  41  Pac.  865. 

Where  the  contract  for  sale  originally  pro- 
yided  for  a  demand  for  a  deed,  it  is  com- 
petent for  the  parties  by  a  subsequent  agree- 
ment to  modify  the  contract,  and  where  it  ap- 
pears that,  by  a  subsequent  agreement,  a 
specified  sum  was  paid  and  received  "in  full 
performance  by  the  purchaser  of  his  part  of 
this  contract,"  the  effect  of  such  modification 
is  to  entitle  plaintiff  to  a  deed  immediately 
upon  the  payment  and  receipt  of  the  money 
80  stipulated  to  be  received  without  further 
act  or  demand  for  a  deed  on  his  part. — 
Thomas  v.  Pacific  Beach  Co.,  115  Cal.  136,  45 
Pac.  899. 

On  subscription  to  corporate  stock.  7 
L.  B.  A.  660. 

Wlhen  does  the  statute  of  limitations  be- 
gin to  run  against  the  unpaid  balance 
of  a  stock  subscription.  1  L.  B.  A. 
(N.  S.)  901. 

§  54.    Demaad  in  genanl. 

Where  plaintiff  deposits  money  with  defend- 
ant, to  be  loaned  out  from  time  to  time, 
the  interest  to  be  collected,  and  principal  and 
interest  held  by  him  for  plaintiff  until  called 
for,  there  is  a  continuous  trust,  and  the  stat- 
ute of  limitations  does  not  begin  to  run  in 
favor  of  defendant  until  after  demand  made 
by  plaintiff. — Baker  v.  Joseph,  16  Cal.  173. 

Where  money  is  deposited  to  be  kept  until 
demanded,  there  is  an  express  trust,  and  the 
statute  of  limitations  begins  to  run  only  from 
the  time  of  the  demand. — ^Zuek  ▼.  Colp,  59 
Cal.  142. 

In  an  action  on  a  contract  demand  may  not 
be  made  for  a  sum  exceeding  what  the  eon- 
tract  calls  for. — ^Dyer  v.  Byan,  2  CaL  Unrep. 
173. 

Dyer  v.  Byan,  2  Cal.  Unrep.  173,  is  ap- 
proved in  Dyer  v.  Scalmanini,  69  Cal.  637, 641, 
11  Pac.  327,  the  court  intimating  that  even 
though  the  amount  sued  for  is  excessive 
through  error  in  the  proceedings,  only,  it  is 
not  fatal,  the  defendant  being  chargeable  to 
the  full  amount  due  and  owing,  only,  but  in 
that  the  technical  error  must  be  first  cor- 
rected by  an  appeal  to  the  board  of  super- 
visors, in  the  case  at  bar. 

As  an  action  on  a  rejected  claim  against 
the  estate  of  one  deceased  cannot  be  main- 
tained until  after  its  presentation  to  the  judge 
after  its  rejection  by  the  executor,  the  stat- 
ute of  limitations  does  not  begin  to  run 
against  it  before  its  presentation  to  the  judge. 
Nally  V.  McDonald,  66  Cal.  530,  6  Pac.  390. 

As  between  cotenants  of  land,  the  stat- 
ute begins  to  run  from  the  time  of  a  demand 
by  one  to  be  let  into  possession  with  the 


other.— Martin  ▼.  Walker,  68  Cal.  317,  9  Pae. 
185. 

Moneys  received  by  a  pnblic  officer  for 
payment  into  the  treasury  are  held  in  trust 
for  the  public,  and,  until  a  proper  demand 
therefor,  the  statute  of  limitations  will  not 
commence  to  run  against  an  action  therefor. 
San  liuis  Obispo  County  ▼.  King,  69  Cal.  531, 
11  Pac.  178. 

Where  money  is  given  under  an  agreement 
that  the  person  who  receives  it  will  do  certain 
things,  and  he  fails  to  perform  his  agreement, 
the  statute  of  limitations  will  not  commence 
to  run  against  the  claim  of  the  person  who 
gave  money  until  there  is  a  refusal  to  per- 
form the  contract. — Link  v.  Jarvis,  5  Cal. 
Unrep.  750,  33  Pac.  206. 

A  certificate  that  the  maker  thereof  holds 
certain  money  to  abide  settlement  of  dis- 
putes as  to  its  ownership  creates  an  ex- 
press trust,  with  no  definite  time  fixed  for  its 
termination  by  payment,  and  hence  limita- 
tions will  not  run  against  a  claim  on  such 
certificate  until  the  true  owner  has  been  as- 
certained, and  a  demand  made  by  one  show- 
ing a  right  to  the  money. — Peterson  v.  Taylor, 
4  Cal.  Unrep.  49,  33  Pac.  436. 

Where  a  trust  claim  has  not  been  repu- 
diated during  the  lifetime  of  the  trustee,  the 
statute  of  limitations  is  set  in  motion  from 
the  time  of  the  first  publication  of  notice  to 
creditors.— McOrath  v.  Carroll,  110  Cal.  79, 
42  Pac.  466. 

Where  the  contract  of  sale  requires  a  con- 
veyance by  the  vendor  "on  demand,"  the  stat- 
ute does  not  begin  to  run  against  an  action 
by  the  vendee  for  breach  thereof  by  the  ven- 
dor until  after  demand  by  the  vendee  for  a 
conveyance. — ^Thomas  v.  Pacifie  Beach  Co.,  5 
Cal.  Unrep.  319,  44  Pac.  475;  reversed  in  bank, 
115  Cal.  136,  46  Pac.  899. 

Under  a  stipulation  in  a  contract  for  the 
sale  of  land  for  the  demand  of  a  deed  by  the 
purchaser,  the  demand  must  be  made  within 
a  reasonable  time,  and  if  no  demand  is  made 
within  two  years  after  payment  of  the  last 
installment  of  the  purchase  money,  the  action 
is  barred,  and  a  demand  after  that  time  has 
elapsed  is  too  late  to  conserve  the  plaintiff's 
right. — ^Thomas  v.  Paeifle  Beach  Co.,  115  Cal. 
136,  46  Pac.  899,  reversing  5  CaL  Unrep.  319, 
44  Pac.  475. 

Where  a  demand  is  necessary  before  the 
commencement  of  an  action,  it  must  be  made 
at  least  within  the  statutory  period  of  limi- 
tations, since  a  person  cannot  extend  the  stat- 
ute of  limitations  indefinitely  by  failing  to 
make  demand. — ^Meherin  v.  San  Francisco  Pro- 
duce Exchange,  117  Cal.  215,  48  Pac.  1074. 

Where  defendants  furnished  money  to  en- 
able plaintiff's  husband  to  buy  land,  takins 
title  in  their  own  name,  and  he  afterward 
paid  them  the  amount  advanced,  they  held  as 
trustees,  and  limitations  did  not  run  against 
the  right  to  compel  them  to  execute  a  con- 
veyance of  the  land  until  demand  made  there- 
for.—White  V.  Costigan,  188  CaL  564,  72  Pac. 
178. 

A  party  cannot  escape  the  operation  of 
statute  of  limitationa  even  in  an  action  for 
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m&ndamuSy  by  failure  to  make  a  demand 
whieh  was  at  any  time  within  his  power. — 
Connty  of  San  Luis  Obispo  y.  Gage,  139  Cal. 
398,  73  Pac  174. 

The  right  of  the  owner  of  reclaimed  swamp- 
land to  a  share  of  the  swamp-land  fund  aris- 
ing from  the  payment  of  purchase  money  for 
swamp-lands  into  the  county  treasury  is  based 
upon  contract  with  the  state,  and  does  not 
arise  until  demand  is  duly  made  therefor; 
and  the  statute  of  limitations  does  not  begin 
to  run  against  a  mandamus  to  compel  payment 
of  such  share  until  the  payment  is  actually  de- 
manded.—Miller  ft  Lux  v.  Batz,  142  Gal.  447, 
76  Pac.  42. 

The  general  rule  is  that,  where  an  actual 
demand  is  essential  as  a  condition  precedent 
to  a  complete  right  of  action  for  the  recov- 
ery of  money,  such  demand  must  be  made 
within  a  reasonable  time  after  it  can  law- 
fully be  made,  or  within  a  reasonable  time 
after  the  contract  by  its  terms  contemplated 
that  it  should  be  made;  and  that^  unless  there 
are  peculiar  circumstances  affecting  the  ques- 
tion, a  time  coincident  with  that  of  the  stat- 
ute of  limitations  will  be  deemed  reasonable. 
Yickrey  ▼.  Maier,  164  Cal.  384,  129  Pac.  273, 
275. 

Where  a  demand  is  necessary  in  order  to 
perfect  a  right  of  action,  and  the  contract 
is  silent  with  reference  to  the  time  within 
which  the  demand  is  to  be  made,  it  must  be 
made  within  a  reasonable  time,  and  the  stat- 
ute of  limitations  is  determinative  of  that 
question.— Jenkins  v.  Marsh,  22  Cal.  App.  8^ 
132  Pac.  1051. 

Wherever  a  right  arises  or  is  dependent 
upon  demand,  that  is,  when  the  demand  is 
an  integral  part  of  tiie  cause  of  action,  it 
must  be  made  before  action  brought.  But 
when  it  is  an  unconditional  duty  of  a  de- 
fendant to  perform  a  certain  act,  the  suit 
itaelf  is  the  only  demand  necessary.  In  some 
cases,  no  other  consequences  follow  a  failure 
to  make  demand  beiore  suit  brought,  than 
that  the  plaintiff  will  not  be  allowed  to  re- 
cover his  costs. — Danielson  v.  Neal,  164  Cal. 
748,  130  Pac.  716. 

Where  a  party  may  call  for  the  perform- 
ance of  the  agreement  npon  the  part  of  an- 
other only  by  a  tender  or  offer  to  perform 
his  own  agreement,  there  can  be  no  breach  of 
the  contract  by  the  one  until  such  offer  or 
tender  by  the  other,  and  the  statute  of  limi- 
tations will  not  begin  to  run  until  that  time. 
Yickrey  v.  Maier,  164  Cal.  384,  129  Pac.  273, 
275. 

Even  in  cases  involving  contracts  for  the 
payment  of  money,  if  the  contract  shows  by 
Its  terms  that  the  right  to  demand  it  is  to 
innre  for  a  considerable  period,  and  that  an 
indefinite  delay  in  making  it  is  contemplated, 
the  rule  that  a  demand  must  be  made  within 
the  statutory  period  of  limitation,  counting 
that  period  from  the  time  when  the  demand 
can  first  be  made,  has  never  been  held  to 
control  and  bar  the  action  as  a  stale  demand. 
Yiekrey  v.  Maier,  1«4  Cal.  384,  129  Pae.  273, 
275. 

Where  a  right  of  aetion  has  fully  accrued, 
except  for  some  demand  to  be  made  mm  a  con- 


dition precedent  of  legal  relief,  which  de- 
mand the  claimant  can  at  any  time  make^ 
if  he  so  chooses,  the  cause  of  action  has  ac- 
crued for  the  purpose  of  setting  the  statute 
of  limitations  running;  otherwise  he  misht 
indefinitely  prolong  his  right  to  enforce  his 
claim  or  right  by  neglecting  to  make  the 
demand  until  it  suited  his  convenience  so  ta 
do. — Wittman  v.  Board  of  Police  Commrs., 
19  Cal.  App.  229,  125  Pac.  265,  following 
Barnes  v.  Glide,  117  Cal.  1,  59  Am.  St.  Bep. 
153,  48  Pac.  804;  Harrigan  v.  Home  Life  Co., 
128  Cal.  531,  548,  58  Pac.  180,  61  Pac.  99; 
San  Luis  Obispo  v.  Gage,  139  Cal.  398,  73 
Pac.  174;  Union  Sav.  Bank  v.  Loiter,  145 
Cal.  696,  79  Pac.  441. 

An  action  to  enforce  an  oral  agreement  to 
repurchase  corporate  stock  upon  demand  is 
barred  bv  the  statute  of  limitations,  if  no 
demand  is  made  until  five  years  after  the 
making  of  the  contract.— Jenkins  v.  Marsh, 
22  Cal.  App.  8,  132  Pac.  1051. 

Demand  as  a  condition  of  aetion  to  re- 
cover money  collected  by  an  agent.  28 
L.  B.  A.  (N.  S.)  626. 

General  doctrine  as  to  necessity  of  de- 
mand before  statute  will  commence  to 
run.     1  L.  B.  A.  319. 

Necessity  of  demand  in  order  to  start 
statute  against  action  for  a  bank  de- 
posit.   2  L.  B.  A.  (N.  8.)  571. 

Necessity  for  demand  to  set  statute  run- 
ning against  action  on  certificate  of 
deposit.    1  L.  B.  A.  (N.  S.)  1130. 

Necessity  that  demand,  when  necessary  to 
start  statute  of  limitations,  be  made- 
within  statutory  period.  4  Ann.  Caa» 
728. 

§  56.    Notice  and  tendar. 

When  mutual  agreements  to  convey  lands 
are  to  be  performed  concurrently,  limitations 
do  not  commence  running  until  one  party  haa 
performed,  delivering  a  deed,  or  has  offered 
to  perform,  by  making  a  tender. — Brennan  v. 
Ford,  46  Cal.  7. 

Defendants  were  sued  as  stockholders  for 
an  indebtedness  contracted  by  a  company. 
Code  of  Civil  Procedure,  section  359,  limita 
the  time  for  bringing  such  an  action  to  three 
years  "after  the  discovery  by  the  aggrieved 
party  of  the  facts  on  which  .  .  .  the  liabil- 
ity was  created."  Held,  that  if  plaintiffs  de- 
sired to  rely  on  the  stockholders  it  was  in- 
cumbent on  them  to  examine  the  books  of  the 
company  to  discover  how  the  stock  stood,  and 
that,  as  the  books  of  the  company  were  open 
to  inspection  by  plaintiffs,  they  would  be 
charged  with  that  knowledge  which  could 
have  been  ascertained  by  such  inquiry,  and 
that  the  time  commenced  to  run  when  the 
debt  was  incurred. — ^Moore  v.  Boyd,  74  Cal. 
167,  15  Pac.  670. 

Where  O.  had  both  actual  and  constructive 
notice  that  the  attorney  had  assigned  all  hia 
interest  in  the  trust,  O.'s  refusal  to  convey 
to  the  attorney,  if  conceded  to  be  a  sufficient 
notice  of  repuaiation  of  the  trust  as  to  the 
latter,  will  not  be  adjudged  sufficient  notice 
to  the  assignee. — ^Lueo  v.  De  Tore,  91  Cal. 
405,  27  Pae.  1088. 
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Where  a  seller  of  itoeks  fails  to  deliver 
them,  limitationa  against  his  implied  promise 
to  refimd  the  parcnase  money  oegin  to  run 
from  the  date  of  his  notice  to  the  pnrehaser 
of  inability  to  deliyer. — Rose  y.  Foord,  3 
Cal.  XJnrep.  438,  28  Pae.  229;  case  affirmed  in 
bank,  96  Cal.  152,  30  Pac.  1114. 

A  finding  held  to  show  that  a  mortgagee 
or  his  executor  had  notice  of  the  conveyance 
of  the  premises  by  the  mortgagor. — Califor- 
nia Title  Ins.  etc.  Co.  v.  Mailer,  3  CaL  App. 
54,  84  Pac.  453. 

C.    PERSONAL       DISABILITIES       AND 

PBIYILEOES. 

Delay  of  infant  or  feme  covert  in  pay- 
ing purchase  price  ttr  bringing  suit  as 
bar  to  action  for  specific  performance 
of  contract  for  sale  of  land,  of  which 
time  is  not  of  the  essence.  25  L.  B.  A. 
(N.  S.)  639. 

Disability  of  one  person,  whether  may 
inure  to  the  benefit  of  another.  49 
Am.  St.  Bep.  710. 

Disability  of  some  but  not  all  of  joint 
tenants  as  affecting  statute  of  limita- 
tions.   7  L.  B.  A.  (N.  6.)  407. 

Disabilities  which  protect  from  the  stat- 
ute of  limitations.    36  Am.  Dec.  68. 

Interruption  of  running  of  statute  of 
limitations  on  account  of  infancy  of 
heir,  devisee  or  distributee.  3  Ann. 
Cas.  837. 

Interruption  of  running  of  statute  of 
limitations  in  favor  of  insane  plaintiff. 
Ann.  Cas.  1912C,  1011. 

Wlien  statute  of  limitations  does  not  op- 
erate against  infants.    36  Am.  Dec.  68. 

When  statute  of  limitations  does  not  op- 
erate against  insane  persons.  36  Am. 
Dec.  71. 

Whether  disability  of  one  person  may 
inure  to  the  benefit  of  another.  49 
Am.  St.  Bep.  710. 

§  66.    Inf  ancy- 

Limitation  does  not  run  against  infant, 
until  he  attains  his  majority. — Burton  v.  Bob- 
inson,  51  Cal.  186. 

The  time  within  which  an  action  may  be 
brought  by  a  female  for  her  own  seduction 
does  not  commence  to  run  until  she  has  ar- 
rived at  the  age  of  majority. — ^Morrell  v. 
Morgan,  65  Cal.  575,  4  Pac.  580. 

Where  person  who  could  have  maintained 
action  to  recover  her  interest  in  land  during 
her  lifetime  dies,  the  running  of  the  statute 
of  limitations  is  not  suspended  during  the 
minority  of  one  who  claims  the  propertv  un- 
der the  decedent. — Alvarado  ▼•  Nordholt,  95 
Cal.  116,  30  Pac.  211. 

§  67.    Coverture. 

The  statute  of  limitations  (Stats.  1850, 
p.  346,  sec.  23)  clearly  excepted  married 
women  from  the  provisions  of  the  act  while 
the  coverture  lasted,  and  where  the  cause  of 
action  accrued  during  the  coverture,  aa  it  did 


infants,  insane  persons,  ete. — Wilson  ▼.  Wil- 
son, 36  Cal.  447,  95  Am.  Dec.  194. 

Adverse  possession  for  five  yean  of  the 
separate  property  of  a  married  woman 
creates  a  bar  under  the  limitation  of  act 
of  April  18,  1863,  and  is  a  good  defense  to 
an  action  for  ejectment  by  her  or  her  grantee. 
Eapp  V.  Griffith,  42  CaL  408. 

The  general  statute  of  limitations  applies 
to  a  cause  of  action  concerning  the  wife's 
separate  estate,  where  she  may  sue  alone.—- 
Cameron  v.  Smith,  50  CaL  303. 

Under  the  common  law,  where  upon  mar- 
riage the  legal  rights  of  a  woman  were  sus- 
pended, the  statute  of  limitations  for  her 
protection  was  also  suspended  and  not  idlowed 
to  run  against  any  cause  of  action  which 
might  have  been  enforced  by  her  except  for 
the  disability  of  marriage.  In  more  modem 
times,  the  wife,  having  been  freed  from 
many  of  the  common-law  disabilities  arising 
from  her  marriage,  the  legislatures  have  to 
a*  corresponding  extent  provided  that  the 
statute  of  limitations  may  be  made  to  run 
against  her. — ^Moody  v.  Southern  Pac.  Co.,  167 
Cal.  786,  141  Pac.  388. 

In  this  state,  in  so  far  as  a  married  woman 
is  entitled  to  bring  an  action  without  joining 
her  husband,  all  limitations  as  to  the  time  or 
commencement  of  the  action  may  be  urged 
against  her  suit;  but  where  the  husband  is 
a  necessary  party  with  her,  she  is  deemed  to 
be  under  disability  as  to  the  commencement 
of  the  action  and  the  limitation  of  time 
cannot  be  urged. — ^Moody  v.  Southern  Pae. 
Co.,  167  Cal.  786, 141  Pac.  888. 

In  an  action  by  a  married  woman  to  re- 
cover damages  for  personal  iniuries  suffered 
by  her,  she  is  entitled  to  the  benefit  of  see- 
tion  352  of  the  Code  of  Civil  Procedure,  pro- 
viding that  "if  a  person  entitled  to  bring  an 
action,  mentioned  in  cha]^ter  3  of  this  title, 
be,  at  the  time  the  action  accrued,  ...  a 
married  woman,  and  her  husband  be  a  neces- 
sary party  with  her  in  commencing  such  ac- 
tion;— ^the  time  of  such  disability  is  not  a 
part  of  the  time  limited  for  the  commence- 
ment of  the  action.*' — ^Moody  v.  Southern  Pac 
Co.,  167  CaL  786,  141  Pac.  388. 

'Carried  women's  acts''  as  affecting  stat- 
utes of  limitations.    3  Ann.  Cas.  817. 

Bunning  of  statute  of  limitations  against 
claims  existing  between  husband  and 
wife.     Ann.  Cas.  1914C,  570. 

158.    DlsabiUty  interming  aft«r  accnal  of 
cause  of  action. 

A  married  woman,  to  whom  a  right  of  ac- 
tion against  her  husband  on  a  note  executed 
by  him  in  her  favor  before  their  marriage 
accrued  during  coverture  and  before  the 
amendatory  act  of  1863,  had  five  years  from 
the  passage  of  that  act  within  which  to  bring 
her  action. — ^Wilson  v.  Wilson,  36  Cal.  447, 
95  Am.  Dec.  194. 

When  the  statute  once  begins  to  run,  it 
does  not  cease  for  any  intervening  disability 
to  sue  or  be  sued. — ^McLeran  v.  Benton,  73 
Cal.  329,  2  Am.  St.  Bep.  814^  14  Pae.  879. 
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A  right  of  action  having  accrued  to  one 
nnder  no  disability,  who  died  without  bring- 
ing suit,  the  disability  of  infancy  of  those 
daiming  under  her  does  not  stop  the  running 
of  the  statute. — McLeran  ▼.  Benton,  73  Cal. 
329,  2  Am.  St.  Bep.  814,  14  Pae.  879. 

Where  the  statute  had  commenced  to  run 
against  a  decedent,  the  minority  of  his  heirs 
does  not  prevent  the  running  of  the  statute 
against  them.— Castro  v.  Qeil,  110  Cal.  292, 
52  Am.  St.  Bep.  84,  42  Pac.  804. 

When  once  a  statute  of  limitations  begins 
to  run,  its  running  is  not  suspended  by  any 
subsequent  disability. — ^Davis  ▼.  Har^  123 
CaL   384,   55   Pac.   1060. 

D.    DEATH  AND  ADMINISTBATION. 

Against  estates  of  decedents  before  ad- 
ministration granted.  65  Am.  Dee. 
594. 

Application  of  general  statutes  of  limi- 
tation to  proceedings  for  administra- 
tion of  decedents'  estates.  2  Ann.  Cas. 
773. 

Do  proceedings  for  sale  of  decedent's 
real  property  fall  within  "omnibus" 
provision  of  statute  of  limitations.  25 
L.  B.  A.  (N.  S.)  1304. 

Effect  of  appointment  of  temporary  ad- 
ministrator.    38  L.  B.  A.  (N.  S.)  824. 

Effect  on  devolution  of  decedent's  per- 
sonalty of  statutes  barring  administra- 
tion and  of  lapse  of  time.  15  L.  B.  A. 
497. 

Exceptions  to  and  interruptions  of  stat- 
utes of  nonclaim.    3  Ann.  Cas.  576. 

Institution  of  suit  as  sufficient  presenta- 
tion of  claim  against  decedent's  estate 
to  remove  bar  of  nonclaim.  14  Ann. 
Cas.  931. 

Is  statute  of  limitations  suspended  dur- 
ing period  allowed  administrator  to 
bring  action.    13  L.  B.  A.  (N.  S.)  1200. 

Bunning  of  statute  of  limitations  in  case 
of  claim  against  estate  for  funeral  ex- 
penses.   19  Ann.  Cas.  791. 

Statute  of  limitations  running  after  and 
before  administration  granted.  65 
Am.  Dec.  594. 

Validity  and  effect  of  acts  of  executor 
de  son  tort  with  respect  to  third  per- 
sons.    Ann.  Cas.  1912A,  536. 

Waiver  of  statute  of  limitations  by 
personal  representative.  Ann.  Cas. 
1912A,  6. 

§60.    Deatli  of  person  entitled  to  me. 

Want  of  administration  of  estate  does  not 
tuspend  limitation  of  mortgage  in  favor  of 
estate.— Grattan  v.  Wiggins,  23  Cal.  16,  28. 

The  ease  of  the  death  of  a  person,  who 
would  be  entitled  to  sue,  before  the  cause  of 
action  accrues,  is  not  excepted  from  the 
operation  of  the  statute  of  limitations;  and 
the  statute  begins  to  run  from  the  time  the 
eauae  accrued,  although  there  was  no  admin- 
istrator or  executor. — Tynan  ▼•  Walker,  35 
CaL  634,  95  Am.  Dec.  152. 


Where  a  cause  of  action  accrues  after  the 
death  of  a  person,  the  statute  of  limitations 
commences  to  run  from  the  date  of  the  ac- 
crual.— Hibernia  Sav.  etc.  floe.  ▼.  Conlin,  67 
Cal.  178,  7  Pac.  477. 

A  mortgage  lien  in  favor  of  the  estate  of  a 
deceased  mortgagee  is  not  suspended  by  the 
want  of  administration  nor  by  delay  in  the 
procuKng  of  letters  of  administration  on  the 
estate.— Sanford  v.  Bergin,  156  Cal.  43,  103 
Pac.  333. 

If  a  cause  of  action  does  not  accrue  until 
after  the  death  of  the  party  who  would  have 
been  entitled  to  sue,  the  persons  interested 
in  his  estate — ^his  creditors,  heirs  and  devi- 
sees— ^have  the  full  time  allowed  by  statute 
in  which  to  move  in  the  matter  to  obtain  a 
grant  of  administration  and  commence  the 
action;  and  as  the  statute  makes  no  excep- 
tion postponing  the  running  of  the  statute 
until  the  grant  of  letters  in  such  cases,  the 
courts  cannot  inject  such  exception  into  the 
statute  by  interpretation.— Cortelyou  v.  Im- 
perial Land  Co.,  166  Cal.  14,  134  Pac.  981. 

§60.  Accmal  of  canse  of  action  before  ia- 
snance  of  letten  testamentary  or  of 
administration. 

Where,  at  decedent's  death,  he  had  had  a 
running  account  for  eleven  years  with  an- 
other, and  no  administration  was  had  on  his 
estate  for  some  nine  years,  a  suit  to  pay  the 
creditor  within  one  year  after  granting  of 
administration  was  in  time. — ^Danglada  v.  De 
La  Guerra,  10  Cal.  386. 

Act  of  1850,  section  24,  providing  that  if 
a  person  against  whom  an  action  may  be 
brought  dies  before  expiration  of  the  time 
limited  for  commencement  thereof,  and  the 
cause  of  action  survives,  it  may  be  com- 
menced against  his  executors  after  the  ex- 
piration of  that  time  and  within  one  year 
after  the  issuing  of  letters  testamentary,  ap- 
plies only  to  cases  where  the  statute  has 
commenced  to  run.— Smith  ▼.  Hall,  19  Cal.  85. 

As  to  mortgage  notes  maturing  less  than 
four  years  before  the  death  of  the  grantee 
of  a  deceased  mortgagor,  the  saving  clause 
in  code,  section  353,  as  to  death,  administra- 
tion, etc.,  applies;  and  action  to  foreclose  is 
in  time  if  commenced  within  pne  year  after 
issuance  of  letters  on  the  grantee's  estate. — 
Hibernia  Sav.  etc.  6oc.  v.  Herbert,  53  Cal. 
375. 

Is  statute  of  limitations  suspended  dur- 
ing period  allowed  administrator  to 
bruig  action.    13  L.  B.  A.  (N.  S.)  1200. 

Limitation  of  actions  against  estates  of 
decedents  before  administration  grant- 
ed.   65  Am.  Dee.  594. 

S  61.    Death  of  person  llaUe. 

By  common  law,  when  the  statute  of  limi- 
tations begins  to  run,  a  subsequent  disability, 
as  death  of  the  party  bound,  etc.,  does  not 
stop  it.  But  this  doctrine  has  no  applica- 
tion where  judgment  is  obtained  against  an 
intestate  in  his  lifetime  and  no  execution 
levied.  In  such  case  the  judgment  creditor 
being  prevented  by  the  statute  from  suing 
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after  the  death  of  the  debtor,  the  statate 
ceaees  to  ran  until  presentation  of  the  elaim 
to  the  administrator. — Quiyey  ▼.  Hall,  19  Cal. 
97. 

Statate  of  limitations,  as  a  rule,  does  not 
begin  to  run  when  no  administration  exists 
on  the  estate  of  the  deceased  at  the  time  the 
cause  of  action  accrued.— Smith  ▼.  Hall,  19 
Cal.  85. 

Where  one  holds  money  in  trust  for  an* 
other,  if  no  demand  be  made  on  the  trustee, 
and  he  does  not  violate  his  contract  in  his 
lifetime,  but  demand  is  made  on  his  adminis- 
trator after  his  death,  the  statate  of  limita- 
tions does  not  commence  running  against  the 
intestate,  but  the  cause  of  action  accrues 
against  the  administrator.^Bchroeder  t. 
Jahns,  27  Cal.  274. 

The  statute  of  limitations  does  not  mn, 
while  the  administration  is  pending  and  un- 
settled, as  to  a  claim  against  an  estate  which 
has  been  allowed,  nor  as  to  a  judgment  which 
has  been  recovered  against  an  administrator 
or  an  executor  for  a  debt  of  the  estate. — 
Schroeder,  Estate  of,  46  Cal.  305. 

The  two-year  limitation  in  which  an  action 
for  specific  performance  may  be  brought  is 
not  shortened  by  the  fact  that  the  person 
bound  to  convey  dies,  and  executors  of  his 
will  are  appointed,  more  than  one  year  be- 
fore the  action  is  commenced. — ^Lowell  v. 
Kier,  50  Cal.  646. 

Temporary  suspension  of  power  of  ad- 
ministrator does  not  suspend  running  of  stat- 
ute of  limitations. — ^Dorland  v.  Hanson,  81 
Cal.  202,  204,  15  Am.  St.  Bep.  44,  22  Pac.  552. 

Where  cause  of  action  accrues  after  deced* 
ent's  death,  statute  of  limitations  does  not 
commence  to  run  if  no  adnunistrator  is  ap- 
pointed.— BuUard,  In  re,  116  Cal.  355,  356, 
357,  48  Pae.  219. 

Code  of  Civil  Procedure,  section  581,  as 
amended  in  1889,  requiring  that  no  action 
shall  be  further  prosecuted  unless  summons 
shall  have  been  issued  within  one  year  and 
served  within  three  j^ears  from  brinffing  suit, 
includes  an  action  in  which  defendant  dies 
within  the  year. — Davis  v.  Hart,  123  Cal.  384, 
55  Pac.  1060. 

Under  Code  of  Civil  Procedure,  section 
353,  providing  that  if  a  person  against  whom 
an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  commence- 
ment thereof,  and  the  cause  of  action  sur- 
vive, an  action  may  be  commenced  against 
his  representatives  within  one  year  after  the 
issuing  of  letters  of  administration,  an  action 
commenced  June  2,  1900,  to  foreclose  a  mort- 
gage which  was  due  July  2,  1889,  the  mort- 
gagor having  died  in  1892,  and  letters  of 
administration  on  his  estate  issued  April  2,. 
1900,  was  not  barred. — Casey  v.  Oibbons,  136 
Cal.  368,  68  Pac.  1032. 

Under  Code  of  Civil  Procedure,  section 
337,  providing  that  an  action  on  anv  contract 
founded  on  an  instrument  in  writing  exe- 
cuted in  the  state  must  be  brought  within 
five  years,  the  bar  of  the  statue  as  to  a  mort- 
gagor is  not  affected  merely  by  the  death  of 


a  eomortgagor  before  the  note  given  with  the 
mortgage  is  barred. — Hibernia  Savings  ete. 
Soc.  V.  Boland,  145  Cal.  626,  79  Pac.  365. 

Where  a  mortgage  executed  by  the  de- 
ceased in  his  lifetime  was  two  years  past  due 
at  his  death,  and  after  the  appointment  of 
an  administrator  and  notice  to  creditors,  the 
mortgage  note  was  presented  as  a  claim,  but 
the  mortgage  was  not  presented,  the  statute 
of  limitations  as  to  the  mortgage  was  not  sus- 
pended, and  where  the  administrator  died 
eight  years  after  his  appointment,  the  mort- 
gage was  barred  before  his  death,  and  such 
bar  could  not  be  affected  by  the  subsequent 
appointment  of  an  administrator  of  any  pro- 
ceedings attempted  by  the  mortgagee  after 
snch  apj^intment. — ^Begents  of  University  of 
California  v.  Turner,  159  Cal.  541,  Ann.  Oas. 
1912C,  1162,  114  Pac.  842. 

Under  Code  of  Civil  Procedure,  section 
353,  where  a  mortgage  debt  had  not  matured 
at  the  time  of  tne  mortgagor's  death,  the 
statute  of  limitations  did  not  begin  to  run 
pending  administration  on  the  mortgagor's 
estate,  notwithstanding  section  312. — Heeser 
▼.  Taylor,  1  Cal.  App.  619,  82  Pac.  977. 

A  right  of  action  against  a  grantee  of 
mortgaged  premises  to  procure  a  sale  thereof 
accrues  on  the  debt  falling  due,  and  limita- 
tions beginning  to  run  at  the  time  are  not 
interrupted  by  the  death  of  the  mortgagor, 
notwithstanding  Code  of  Civil  Procedure,  sec- 
tion 353.— California  Title  Ins.  ft  Trust  Co. 
▼.  Miller,  3  Cal.  App.  54,  84  Pac.  453. 

Breach  of  promise  during  lifetime  of  eon- 
tract  to  compensate  for  services  upon 
death,  as  starting  statute  running.  36 
L.  B.  A.  (N.  S.)  922. 

E.  ABSENCE,  NONBESIDENCE  AND 
CONCEALMENT  OP  PERSON  OB 
PBOPEBTY. 

§  62.  Absence  at  time  of  accraal  of  canae  of 
action. 

Where  three  persons  execute  their  Joint 
mortgage  on  land  to  secure  their  joint  and 
several  promissory  note  to  the  mortgagee, 
and  one  of  them  leaves  the  state,  and  the 
note  afterward  becomes  barred  by  the  stat- 
ute of  limitations  as  to  the  two  who  remain 
in  the  state,  the  lien  of  the  mortgage  is  sJso 
barred  as  to  the  interest  of  the  two  in  the 
land,  and  it  can  only  be  enforced  against  the 
interest  'of  the  one  as  to  whom  the  note  is 
not  barred. — Low  v.  Allen,  26  Cal.  141. 

A  mortgagor,  if  himself  the  holder  of  the 
equity  of  redemption  in  the  mortgaged 
premises,  can,  when  no  other  rights  inter- 
vene by  reason  of  subsequent  liens  or  encum- 
brances, by  written  stipulation,  or  by  ab- 
senting himself  from  the  state,  suspend  the 
running  of  the  statute  of  limitations;  but 
cannot  do  so  as  against  subsequent  encum- 
brancers or  a  subsequent  purchaser  of  the 
equity  of  redemption. — Wood  v.  Ooodfellow, 
43  CaL  185. 

While  the  absence  of  a  mortffagor  from  the 
state  stops  the  running  of  tne  statute  as 
against  him,  it  does  not  as  against  subsequent 
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lienholdera.— Watt  v.  Wright,  66  Cal.  202,  5 
Pae.  91. 

Absence  from  the  state  suspends  statute  aa 
to  actions  against  absentee  but  not  as  to  ac- 
tiond  in  his  favor.^-Stone  v.  Hammell,  83 
CaL  547,  552,  17  Am.  St.  Bep.  272,  8  L.  B. 
A.  425,  23  Pac.  703. 

Sinee,  under  Code  of  Civil  Procedure,  sec- 
tion 726,  the  grantee  of  mortgaged  property, 
whose  deed  is  recorded,  is  a  necessary  party 
to  the  foreclosure  proceedings,  on  the  reeora- 
ing  of  a  deed  of  the  property  prior  to  the 
maturity  of  the  note,  limitations  begin  to  run 
immediately  on  the  maturity  of  the  note, 
notwithstanding  the  mortgagor  continued  ab- 
sent from  the  state  after  the  note's  maturity. 
(Order,  6  Cal.  Unrep.  589,  62  Pac.  1066,  re- 
versed.)—Pilipini  V.  Trobock,  134  CaL  441, 
66  Pac  587. 

Under  section  851,  Code  of  Civil  Procedure, 
the  time  during  which  a  person  sued  is  ab- 
sent from  the  state  is  not  "part  of  the  time 
limited  for  the  commencement  of  the  action." 
So  far  as  the  original  mortgagor  is  concerned, 
his  absence  from  the  state  would  have  de- 
barred him  of  the  right  to  set  up  the  statute 
of  limitations  in  defense  to  an  action  brought 
against  him  on  the  note  and  mortgage.  But 
the  plaintiff,  as  successor  to  the  interest  of 
the  mortgagor,  stands  in  a  different  position. 
The  mortgagor  cannot,  by  waiving  the  bar 
of  the  statute,  affect  the  right  of  a  subse- 
quent purchaser  or  encumbrancer  of  the  mort- 
gaged premises  to  insist  as  to  himself  that 
the  action  was  not  brought  in  time.  The  rule 
was  applied  at  an  early  date  to  cases  where 
the  waiver  had  been  by  express  agreement, 
and  no  different  question  arises  where  the 
original  mortgagor  has  lost  his  right  to  plead 
the  statute  by  absenting  himself  from  the 
state.—Foster  v.  Butler,  164  Cal.  623,  130 
Pac.  6. 

Although  it  is  declared  in  the  agreed  state- 
ment of  facts  that  plaintiff  has  never  been  a 
resident  of  California^  the  fact  that  one  is  not 
a  resident  of  a  place  is  in  nowise  inconsistent 
with  his  physical  presence  there.  (Pol.  Code, 
aec  52.)  To  bring  the  plaintiff  within  the 
exception  of  section  351,  Code  of  Civil  Pro- 
cedure, it  would  have  been  necessary  to  show 
that  he  was  not  in  fact  within  the  state  for 
periods  aggregating  two  years,  between  the 
accrual  of  a  cause  of  acti(m  a^sinst  him  and 
the  commencement  of  the  action.  The  sec- 
tion does  not  assume  to  deprive  nonresidentB 
of  the  benefits  of  the  statute  of  limitations. 
What  it  does  Is  to  exclude  from  computation 
the  time  during  which  any  defendant,  resi- 
dent or  nonresident,  may  have  been  out  of 
the  state.— Foster  v.  Butler,  164  Cal.  623,  130 
Pae.  6. 

Absence  from  the  state  forms  no  excep- 
tion from  limitation  unless  expressed. 
13  Am.  Dec.  368. 

Absence  of  mortgagor  from  state  as  sus- 
pension of  running  of  limitation 
against  action  for  foreclosure.  8  Ann. 
Cas.  1173. 

Applicability  to  nonresidents  of  provision 
suspepding  limitations  against  defend- 
ant who  is  out  of  state,  until  hii  "re- 
turn.''   25  L.  B.  A«  (N.  8.)  24« 


Applicability  of  provision  that  time  dur- 
ing which  defendant  is  a  nonresident 
shall  not  be  computed,  to  defendant 
who  was  a  nonresident  when  cause  of 
action  accrued.  34  L.  B.  A.  (N.  S.) 
436. 

Applicability  of  tolling  provision  in  gen- 
eral statute  when  defendant  absent 
from  state,  to  special  limitation  im- 
posed by  statute  creating  cause  of  ac- 
tion for  wrongful  death.  38  L.  B.  A. 
(N.   S.)    521. 

'beyond  the  seas,"  meaning  of.  13  Am. 
Dec.  733. 

Effect  of  mortgagor's  absence  from  the 
state  to  toll  the  statute  of  limitations 
as  against  foreclosure  proceedings 
against  his  grantee.  26  L.  B.  A.  (N. 
8.)  898. 

Exception  in  statute  of  limitations  as  to 
time  defendant  is  absent  from  state  as 
applicable  to  nonresidence  at  time  of 
accrual  of  action.  Ann.  Cas.  1912D, 
467. 

Person  absent  from  the  state.  8  L.  B.  A. 
333. 

§  6a    Departure  after  accrual  of  came  of  ac- 

tl<ML 

If,  when  the  cause  of  action  here  accrues, 
the  person  against  whom  the  same  exists  re- 
sides in  the  state,  and  afterward  departs  from 
it,  his  successive  absences  must  be  aggregated 
and  deducted  from  the  whole  time  which  has 
elapsed  since  the  cause  accrued;  the  balance 
is  the  time  the  statute  of  limitations  has 
run.  If  it  has  been  set  in  motion  by  his  re- 
turn to  the  state,  and  is  then  interrupted  by 
an  absence,  it  commences  running  again  by 
a  second  return. — Sogers  v.  Hatch,  44  Cal. 
280. 

Under  section  351  of  the  Code  of  Civil 
Procedure,  providinpr  that  if,  after  a  cause  of 
action  accrues  aeainst  a  person,  he  departs 
from  the  state,  "the  time  of  his  absence  is  not 
a  part  of  the  time  limited  for  tiie  commence- 
ment of  the  action,"  a  person  departing  from 
the  state  after  a  cause  of  action  has  accrued 
against  him  cannot  have  reckoned  in  his  favor 
the  time  of  any  secret,  clandestine  or  fraudu- 
lently contrived  visit  to  his  former  residence 
for  the  purpose  of  ascertaining  the  time  of  his 
absence  from  the  state.  But  if  he  returns 
openly,  after  the  action  would  be  barred  but 
for  his  absence,  and  especially  if  his  return 
is  not  only  open  and  unconcealed,  but  his 
visits  repeated  and  prolonged,  the  fact  that 
his  creditor  has  not  learned  of  his  presence  in 
the  state  before  his  departure  is  immaterial. — 
Stewart  v.  Stewart,  152  Cal.  162,  14  Ann.  Cas. 
940,  92  Pac.  87. 

§64.    Konresidents  and  retoxn  and  residence 
mfter  absence. 

Limitation  begins  to  run  against  a  non- 
resident from  time  of  his  coming  to  the  state, 
if  coming  be  not  clandestine  with  intent  to 
defraud.— Palmer  v.  Shaw,  16  Cal.  93. 

A  note  executed  in  New  York  fell  due  Jan- 
uary 1,  1856|  and  toit  on  it  was  commenced 


5726 


LIMITATION  OP  ACTIONS,  H,  F,  S  65. 


on  Jannaxy  8,  1859.  Defendant  arrived  in 
this  state  Mareh  28,  1856,  and  remained  until 
Jane  20th,  from  which  time  he  was  absent 
until  February  14,  1857.  The  time  of  limita- 
tion on  such  suits  is  two  years,  and  by  act  of 
1850,  section  22,  it  is  provided  that  "if,  when 
the  cause  of  action  shall  accrue  against  a  per- 
son, he  is  out  of  the  state,  the  action  may  be 
commenced  within  the  term  herein  limited 
after  his  return  to  the  state;  and  if,  after  the 
cause  of  action  shall  have  accrued,  he  depart 
the  state,  the  time  of  his  absence  shall  not 
be  part  of  the  time  limited  for  the  commence- 
ment of  the  action."  Held,  that  the  statute 
commenced  running  on  defendant's  arrival  in 
the  state  in  Marcli,  1856,  there  being  no  fraud 
or  concealment  on  the  part  of  defendant,  and 
plaintiff  having  knowledge  of  his  being  within 
the  state,  and  having  a  reasonable  opportun- 
ity to  bring  suit  between  that  time  and  the 
twentieth  day  of  June,  and  that  the  suit  was 
barred. — Palmer  v.  Shaw,  16  Cal.  93. 

Where  the  mortgage  debt  was  alleged  to  be 
due  at  the  date  of  the  deed,  and  was  not  evi- 
denced by  any  writing  and  was  contracted 
orally  out  of  the  state,  it  is  barred  within  two 
years  from  the  date  of  the  deed,  unless  the 
time  for  action  was  legally  extended  to  an- 
other date.— Sanford  v.  Bergin,  156  Cal.  43, 
103  Pac.  333. 

Though  the  absence  of  the  debtor  from  the 
state  where  the  cause  of  action  accrued  was 
not  part  of  the  time  limited,  yet  where  it 
arose  in  New  York,  December  11,  1875,  and 
the  debtor  mortgagor  came  to  this  state  early 
in  1876  and  remained  here  until  his  death  in 
1885,  and  the  answer  setting  up  the  mortgage 
claim  was  not  filed  until  April  20,  1903,  the 
action  to  foreclose  the  same  was  barred 
twenty  years  before  the  beginning  of  the 
action  by  answer  to  foreclose  the  same,  so  far 
as  respects  absence  from  the  state. — San- 
ford  V.  Bergin,  156  Cal.  43,  103  Pac.  333. 

An  action  on  a  judgment  of  a  court  of  a 
sister  state  is  nof  barred  by  the  statute  of 
limitations  in  this  state,  although  not  brought 
until  more  than  six  years  after  the  rendition 
of  the  judgment,  if,  since  such  rendition,  the 
defendant  has  not  been  a  resident  of  or 
within  this  state  for  a  period  exceeding  two 
and  one-half  years. — Chappell  v.  Thompson, 
21  Cal.  App.  136,  131  Pac.  82. 

The  statute  of  the  forum  does  not  begin  to 
run  until  the  defendant  comes  within  the 
jurisdiction  in  which  the  suit  is  brought,  and 
the  time  elapsing  between  the  accrual  of  the 
right  of  action  in  the  forei^  state  and  the 
acquisition  of  domestic  residence  forms  no 
part  of  the  statutory  period  of  the  forum. — 
Chappell  V.  Thompson,  21  CaL  App.  136,  131 
Pac.  82. 

Beturn  of  debtor  to  state  sufficient  to 
start  statute  of  limitations  running. 
14  Ann.  Cas.  941. 

Sufficiency  and  effect  of  "return"  to 
state  by  defendant  to  start  statute  of 
limitations  running.  23  L.  B.  A.  (N. 
8.)  547. 

What  constitutes  "residence  out  of  the 
state"  within  meaning  of  statute.  17 
L.  B.  A.  225;  47  L.  B.  A.  (N.  S.)  309. 


F.  IGNOBANCE,  MISTAKE,  TBUST,  PBAUD 
AND  CONCEALMENT  OP  CAUSE  OP 
ACTION. 

Negligence  of  attorney  as  excuse  for 
failure  to  bring  suit  within  time  lim- 
ited by  statute.    20  Ann.  Cas.  397. 

When  does  statute  of  limitations  eom- 
mence  to  run  against  action  to  recover 
money  paid  by  mistake.  11  L.  B.  A. 
(N.  6.)   1191. 

§  66.    IgDonace  of  caoie  of  action. 

Circumstances  putting  on  inquiry  is  knowl- 
edge.— Moore  v.  Boyd,  74  Cal.  167,  171,  15 
Pac.  670. 

The  statute  of  limitations  does  not  begin 
to  run  against  an  agent,  for  misappropriation, 
until  discovery  by  the  principal  of  the  defal- 
cation.— San  Pedro  Lumber  Co.  v.  Beynolda, 
121  Cal.  74,  53  Pac.  410. 

A  complaint  averring  a  discovery  of  the 
grounds  of  action  within  three  years  next 
before  the  commencement  of  the  action,  with- 
out offering  anv  explanation  or  excuse  for  the 
ignorance  of  the  plaintiffs  concerning  patent 
facts,  does  not  save  the  operation  of  the 
statute.—Dennis  v.  Bint,  122  Cal.  39,  54  Pae. 
378. 

Where  an  action  to  set  aside  an  executor's 
sale  was  not  brought  until  twenty  years  after 
plaintiff  had  reached  her  majority  and  more 
than  thirty-three  years  after  the  sale  had 
taken  place  to  an  innocent  purchaser  for 
value,  it  was  held  that  the  action  was  barred 
under  the  provitions  of  sections  1573  and  1574 
of  the  Code  of  Civil  Procedure,  providing 
that  no  action  could  be  brought  to  set  aside 
an  executor's  sale  unless  commenced  within 
three  years  after  final  settlement,  or  within 
three  years  after  discovery  of  the  grounds 
for  setting  it  aside,  or  within  three  years 
after  the  removal  of  a  legal  disability.  It 
appeared  that  plaintiff  had  not  discovered 
that  the  sale  had  taken  place  until  shortly 
before  the  commencement  of  her  action,  but 
it  was  held  that  inasmuch  as  the  fact  should 
have  been  ascertained  from  an  examination 
of  the  records,  that  her  long  delay  would 
not  be  excused. — ^Bagley  v.  City  and  County 
of  San  Francisco,  19  Cal.  App.  255,  125  Pac. 

931. 

• 

Where  the  plaintiff  waits  for  nearly  twenty 
years  after  reaching  her  majority  and  then 
institutes  procedings  to  set  aside  a  sale  made 
to  an  innocent  purchaser  for  value  by  the 
executors  of  her  father's  estate  in  the  utmost 
good  faith  and  by  virtue  of  a  purported 
power  in  the  will,  and  afterward  confirmed 
by  a  solemn  decree  of  the  court,  no  judicial 
tribunal,  with  proper  regard  for  vested  in- 
terests and  that  wise  public  policy  which  fos- 
ters the  stability  of  titles,  should  allow  her 
want  of  actual  knowledge  of  the  adverse 
claims  to  operate,  under  such  circumstances, 
to  protect  her  from  the  bar  of  the  statute  of 
limitations. — ^Bagley  v.  City  and  County  of 
San  Francisco,  19  Cal.  App.  255,  125  Pac.  931, 
933. 

Statutes  of  1851,  page  470,  section  177  of 
the  Ptobate  Act  in  effect  in  1872,  provided 
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that  notice  should  be  giren  by  an  executor 
ef  the  sale  of  real  estate,  unless  there  was 
special  direction  given  in  the  will,  in  which 
case  the  execntor  should  be  governed  by  such 
direction.  It  was  held  that  a  sale,  though 
given  without  notice,  was  not  invalid  where 
the  will  made  no  specific  direction  as  to 
whether  the  sale  should  be  with  or  without 
notice,  but  provided  that  the  executors,  within 
a  reasonable  time,  should  sell  the  property. — 
Bagley  v.  City  and  County  of  San  Plrancisco, 
19  CaL  App.  255,  125  Pac.  931. 

§  66.    Mistake  as  to  caoBe  of  action. 

Two  tenants  in  common,  wishing  to  divide 
forty-eight  thousand  acres  grazing  land,  em- 
ployed a  surveyor  in  1867,  and  conveyed  by 
deeds  to  each  other  one-half  each,  according 
to  his  description.  In  1880,  upon  survey  for 
purposes  of  taxation  by  the  state  it  was  dis- 
covered that  defendant's  ancestor  had  five 
hundred  acres  too  much.  In  less  than  two 
years  plaintiff  filed  a  bill  to  correct  the  mis- 
take in  the  deed,  and  defendants  pleaded  the 
statute  of  limitations.  Code  of  Civil  Pro- 
cedure, section  338,  subdivision  4,  provides 
that,  in  an  action  for  relief  on  account  of 
mistake,  the  cliuse  of  action  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  mistake,  and  it 
must  then  be  brought  in  three  years.  Held 
that,  as  there  were  no  circumstances  by  which 
the  plaintiff  could  be  held  to  have  knowledge 
before  the  actual  discovery  of  the  mistake, 
the  action  was  brought  in  time. — ^Breen  v. 
Donnelly,  74  Cal.  301, 15  Pac.  845. 

Under  Code  of  Civil  Procedure,  section  338, 
providing  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  does  not  accrue 
"until  the  discovery  bjr  the  aggrieved  party 
of  the  facts  constituting  the  fraud  or  mis- 
take," the  action  against  a  county  for  the 
amount  paid  by  the  purchaser  at  a  tax  sale, 
which  had  already  oeen  paid  by  the  land 
owner,  accrues  when  the  prior  payment  is  dis- 
covered, rather  than  when  payment  is  made 
by  the  purchaser. — ^Hayes  v.  Los  Angeles 
County,  99  CaL  74,  33  Pac.  766. 

Under  Code  of  Civil  Procedure,  section  338, 
subdivision  4,  allowing  three  years  within 
which  to  bring  an  action  on  the  ground  of 
mistake,  and  providing  that  the  cause  of  ac- 
tion shall  not  be  deemed  to  have  accrued  until 
the  discovery  of  the  mistake  by  the  aggrieved 
party,  a  merchant,  more  than  three  years 
after  the  settlement  of  an  account,  cannot  re- 
cover an  overpayment  caused  by  a  mistake  of 
his  bookkeeper,  which  he  might  have  discov- 
ered at  any  time  on  investigation,  though  the 
person  receiving  the  overpayment  knew  of  the 
mistake  at  the  time. — Shain  v.  Sresovich,  104 
Cal.  402,  38  Pac.  51. 

A  complaint  in  a  suit  for  a  decree  adjudg- 
ing a  mortgage  executed  by  a  guardian  to  be 
a  lien  on  the  interest  of  the  wards  in  the 
property  covered  thereby  and  directing  a  sale 
thereof  to  pay  the  note  for  which  the  mort- 
gage was  gi'^en*  held  to  state  a  cause  of  action 
barred  by  Code  of  Civil  Procedure,  section 
337,  and  not  one  for  relief  on  the  ground  of 


mistake  within  section  338,  subdivision  4.— - 
Banks  v.  Stockton,  149  Cal..  599,  87  Pac.  83. 

Limitation   of    actions   founded   on   mis* 
takes  in  boundaries.    62  Am.  Dec.  527. 

§  67.    Fraud  as  groimd  for  relief  in  generaL 

The  fraud  of  a  trustee,  who  procures  his 
own  election  as  a  town  trustee  for  the  pur- 
pose of  advancing  his  own  interests  at  the 
expense  of  the  town,  is  continued  when  he 
procures  a  ratification  of  the  contract  by  a 
subsequent  board,  elected  by  his  efforts  for  the 
same  purpose;  and  therefore  the  statute  of 
limitations  does  not  begin  to  run  until  an 
innocent  and  honest  board  comes  into  power. 
City  of  Oakland  v.  Carpentier,  13  Cal.  540. 

Where  a  person  holds  the  legal  title  to  an 
estate  as  security  for  money  due  him  from  the 
owner  of  the  equitable  estate  therein,  though 
the  trustee  cannot  be 'compelled,  after  a  lapse 
of  four  years,  to  accept  the  money  and  ex- 
ecute a  conveyance,  if  he  does  accept  the 
money,  he  is  not  discharged,  by  the  statute  of 
limitations,  from  giving  a  deed  to  the  benefi- 
ciary.— Millard  v.  Hathaway,  27  Cal.  119. 

Where  defendant  converted  stocks  deposited 
with  him  for  safekeeping,  and  afterward,  by 
fraud,  induced  the  owner  to  release  his  claim, 
the  statute  of  limitations  begins  to  run  from 
the  time  of  the  original  conversion,  and  not 
from  the  time  when  defendant,  by  fraud,  ob- 
tained the  release. — Doyle  v.  Callaghan,  67 
Cal.  154,  7  Pac.  418. 

Defendants  fraudulently  acquired  from 
plaintiff  an  interest  in  lands,  and  incited 
plaintiff's  creditors  to  levy  on  his  interest, 
and  convey  it  to  them  to  secure  their  title, 
and  otherwise  embarrassed  plaintiff,  so  that 
he  was  obliged  to  resort  to  expensive  litiga- 
tion to  save  his  interest.  Held,  that  the  stat- 
ute began  to  run  against  an  action  for 
damages  for  these  fraudulent  acts  at  least  as 
early  as  the  entering  of  the  judgment  in 
plaintifiTs  suit  to  save  his  title,  though  de- 
fendants appealed  from  such  judgment,  it  not 
appearing  that  such  appeal  was  malicious  or 
without  probable  cause. — Baynor  v.  Mintzer, 
72  CaL  585,  18  Pac.  82. 

Defendant  sold  plaintiff  a  medicine  com- 
pound and  the  goodwill  of  the  business,  and 
agreed  not  to  sell  any  of  the  same  medicine 
in  a  certain  locality.  Subsequently,  he  se- 
cretly engaged  with  another  person  in  the  sale 
of  the  same  compound,  under  a  different  name. 
Held,  that  plaintiff's  action  for  breach  of  the 
contract  was  one  "for  relief  on  the  ground  of 
fraud"  (Code  Civ.  Proc,  sec.  338);  and  the 
statute  of  limitations  therefore  did  not  begin 
to  run  against  such  action  until  after  dis- 
covery of  the  fraud. — Gregory  v.  Spieker,  110 
Cal.  150,  52  Am.  St.  Bep.  70,  42  Pac.  576. 

It  is  only  when  action  is  barred  on  fraud 
or  mistake  without  attempt  to  recover  pos- 
session of  land  or  establish  title  otherwise 
than  by  nullifying  act  procured  by  fraud  or 
mistake  that  section  338,  Code  of  Civil  Pro- 
cedure, applies. — Murphy  v.  Crowley,  140  Cal. 
141,  147,  73  Pac.  820. 
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A  claim  of  fraud  in  a  conveyance  ia  barred 
both  as  stale  and  by  limitations  wbere  over 
forty  years  has  elapsed  since  the  facts  claimed 
to  constitute  the  fraud  arose. — Adams  v.  Hop- 
kins, 144  Cal.  19,  77  Pae.  712. 

An  action  to  impose  a  lien  on  certain  land 
for  fraud  as  against  a  purchaser  pendente  lite 
held  barred  either  by  Code  of  Ci^  Procedure, 
section  338,  subdivision  4,  or  by  section  343.-^ 
Matteson  v.  Wagoner,  147  Cal.  739,  82  Pae. 
436. 

In  the  application  of  the  doctrine  of  laches, 
a  distinction  is  made  between  cases  of  con- 
structive fraud  and  those  where  actual  fraud 
is  charged,  and  greater  liberality  in  respect 
to  lapse  of  time  in  the  latter  class  is  allowed 
than  in  the  former. — ^Miller  v.  Ash,  156  CaL 
544,  105  Pae.  600.' 

In  cases  where  actual  malversation  is  im* 
puted  and  directly  charged  in  the  complaint, 
if  the  plaintiff  seeking  to  avoid  the  operation 
of  the  statute  of  limitations  or  to  excuse  the 
delay  which  would,  in  the  absence  of  a  suffi- 
cient excuse,  amount  to  such  laches  as  would 
defeat  his  right  of  action,  possessed  informa- 
tion or  knowledge  of  extraneous  facts  or  cir- 
cumstances, which,  although  not  directly  tend- 
ing to  show  the  existence  of  a  prior  con- 
flicting right,  are  suficient  to  put  him,  as  a 
prudent  person,  upon  inquiry,  he  is  then 
charged  with  constructive  notice  of  all  that 
he  might  have  learned  by  an  inquiry  pros- 
ecuted with  reasonable  diligence. — ^Miller  v. 
Ash,  156  Cal.  544,  105  Pae.  600. 

Belief  against  a  deed  of  trust  by  the  cor- 

f»oration  lessor  for  fraud  upon  the  plaintiff  as 
essee,  consisting  of  misrepresentation  as  to 
its  contents,  was  barred  within  three  years 
after  actual  or  constructive  notice  of  the 
contents  of  the  deed. — Loeffler  v.  Wright,  13 
Cal.  App.  224,  109  Pae.  269. 

The  complaint  shows  both  actual  and  con- 
structive notice  to  plaintiff  of  the  contents  of 
the  deed  of  trust,  by  alleging  that  it  was 
signed  and  acknowledged  by  plaintiff  as  sec- 
retary of  the  corporation  lessor,  and  was  re- 
corded, upon  such  acknowledgment,  before  the 
lease  was  executed,  and  presumably  more 
than  three  years  before  the  commencement  of 
the  action. — ^Loeffler  v.  Wright,  13  CaL  App. 
224,  109  Pae.  269. 

Though  the  date  of  the  filing  of  the  original 
complaint  is  not  shown  by  the  record  upon 
appeal,  it  must  be  assumed,  in  view  of  the  in- 
tendments in  favor  of  the  ruling  of  the  court 
below  against  the  plaintiff,  that  the  action 
was  brought  more  than  three  years  after  the 
execution  of  the  deed  of  trust. — Loeffler  v. 
Wright,  13  Cal.  App.  224,  109  Pae.  269. 

Concealment  of  identity  by  change  of 
name  as  interrupting  statute  of  lunita- 
tions.    39  L.  E.  A.  (N.  S.)  741. 

Effect  of  fraud  under  New  York  Code  of 
Civil  Procedure  to  delay  running  of 
statute.     2  L.  B.  A.  830. 

Effect  of  public  records  as  notice  or  evi- 
dence of  notice  which  will  set  statute 
of  limitations  running  against  action 


based  on  frand.    22  L.  S.  A.  (N.  8.) 
808. 

Effect  of  light  to  attack  property  fraud- 
ulently conveyed,  to  start  statute  of 
limitations  running  as  against  right  to 
file  creditor's  bilL  2  L.  R.  A.  (N.  S.) 
988. 

Failure  to  notify  other  party  of  mistake 
made  by  him  as  fraud  which  will  toll 
the  statute  of  limitations.  21  L.  B.  A. 
(N.  &)  950. 

Fraud  at  law  as  preventing  the  operation 
of.    60  Am.  Dec.  511. 

In  case  of  concealed  fraud.  6L.  B.  A.  799; 
7  L.  B.  A.  826;  8  L.  B.  A.  687;  25  L. 
B.  A.  566. 

Is  action  based  on  frand  governed  by 
statute  of  limitations  applicable  to  in- 
jury to  property  or  injury  to  person. 
28  L.  B.  A.  (N.  S.)  353. 

Bunning  of  statute  of  limitations  against 
fraudulent  conveyances.  4  Ann.  Cas. 
1098. 

§  68.    Disoorerj  of  ftand. 

The  saving  clause  in  section  17  of  the 
statute  of  limitations,  providing  that  the 
cause  of  aetion  for  relief  on  the  ground  of 
fraud  shall  not  accrue  until  the  discovery  of 
the  fraud,  applies  to  cases  of  constructive 
fraud.— Boyd  v.  Blankman,  29  Cal.  19,  87  Am. 
Dec.  146. 

The  statute  does  not  commence  to  run 
against  an  action  for  relief  on  the  ground  of 
fraud  until  the  fraud  is  discovered. — Currey 
V.  Allen,  34  CaL  254;  People  v.  Blankenship, 
52   Cal.   619. 

A  debtor,  to  hinder,  delay  and  defraud  a 
judgment  creditor,  without  consideration, 
conveyed  property  to  a  third  party,  and,  on 
the  creditor's  levying  thereon,  induced  him 
by  fraudulent  representations,  that  the  con- 
veyance was  for  good  consideration  and  valid, 
to  release  the  levy,  but,  after  the  statute  of 
limitations  had  run  against  the  judgment, 
took  a  reconveyance  of  the  property.  Held, 
that  the  creditor,  on  unraveling  the  fraud, 
was  entitled  to  relief. — Marshall  v.  Buchanan, 
35  CaL  264,  95  Am.  Dec.  95. 

Where  defendant  in  ejectment  claims  by 
cross-bill  a  right  to  land  on  account  of  fraud 
of  plaintiff  in  procuring  a  patent,  the  statute 
as  to  such  claim  is  set  in  motion  from  the 
time  of  a  decision  of  the  general  land  office 
previously  rendered  that  niaintiff's  title  was 
procured  by  fraud. — Croghan  v.  Spence,  71 
Cal.  124,  12  Pae.  719. 

A  suit  by  stockholders  for  relief  against 
the  fraudulent  misappropriation  of  the  funds 
of  a  corporation  by  its  directors  is  not  barred 
by  the  statute  of  limitations,  where  the  de« 
faults  are  said  to  have  occurred  between 
August  1,  1882,  and  May  1,  1885,  and  the 
suit  is  brought  July  1,  1885;  Code  of  Civil. 
Procedure,  section  338,  providing  that  suits 
for  relief  on  the  ground  of  fraud  shall  be 
brought  within  tiiree  years  of  the  discovery 
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iKf  the  f rand. — ^Moyle  ▼.  Landers,  8  Gal.  Un- 
rep.  113,  21  Pae.  1133. 

Under  Code  of  Civil  Proeednre,  section  338, 
snbdiyision  4,  which  proTides  that  an  action 
for  relief  on  the  ground  of  fraud  or  mistake 
must  be  began  in  three  years  after  the  cause 
accrues,  and  that  the  cause  is  not  deemed 
aeemed  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud  or 
mistake,  a  relator  suing  in  the  name  of  the 
state  to  cancel  a  patent  of  lands  for  fraud  of 
the  purchaser  is  not  an  aggrieved  party, 
within  the  meaning  of  the  section,  so  that 
his  ignorance  of  the  fraud  can  exempt  the 
aetion  from  its  provisions. — ^People  v.  Noyo 
Lumber  Co.,  99  Cal.  456,  34  Pac.  96. 

The  seller  of  a  medical  compound  and  of 
the  goodwill  of  the  business,  who  agrees  in  the 
contract  of  the  sale  not  to  manufacture  or 
sell  the  compound  within  a  particular  county, 
is  guilty  of  fraud  in  secretly  and  clandes- 
tinely manufacturing  and  selling  the  identical 
compound  by  a  different  name,  and  through 
the  instrumentality  of  a  third  person,  and 
the  statute  of  limitations  does  not  commence 
to  run  against  the  right  of  the  purchaser  to 
enjoin  the  violation  of  the  contract  and  to 
recover  damages  for  the  fraudulent  breach 
thereof,  until  the  discovery  by  him  of  the 
facts  constituting  the  fraud. — Gregory  v. 
Spieker,  110  GaL  150,  52  Am.  St.  Bep.  70,  42 
Pae.  576. 

Code  of  Civil  Procedure,  section  338,  pro- 
vides that  actions  for  relief  on  the  ground  of 
fraud  must  be  commenced  within  three  years 
after  discovery  thereof.  A  complaint  in  a 
suit  eommeneed  in  1898  alleged  that  a  corpo- 
ration's directors  conspired  to  defraud  plain- 
tiff, and  they  accordingly  sold  him  considera- 
ble capital  stock;  that  in  1888  they  levied 
an  assessment  on  the  stock  without  necessity, 
and  sold  his  stock  in  payment  thereof;  that 
in  1889  plaintiff  commenced  an  action  to  set 
aside  the  assessment  and  sale  thereunder, 
which  suit  was  afterward  compromised.  Held, 
that  the  aetion  was  barred,  since  eight  years 
had  expired  since  the  fraud  was  discovered. — 
Marks  v.  Evans,  6  Cal.  XTnrep.  505,  62  Pac. 
76;  followed  in  Smith  ▼.  Martin,  135  Cal. 
247,  67  Pac  779. 

The  fact  that  a  complainant  in  a  suit 
against  a  corporation's  directors  for  fraudu- 
lently selling  capital  stock  alleged  that  the 
directors  afterward  appropriated  the  corpora- 
tion's property  did  not  prevent  the  statute  of 
limitations  from  running  from  the  time  that 
the  sale  was  discovered,  since  the  sale  was 
the  gravamen  of  the  action. — ^Marks  v.  Evans, 
6  Cal.  Unrep.  505,  62  Pac.  76;  case  followed 
in  Smith  v.  Martin,  135  Cal.  2i7,  67  Pac.  779. 

Code  of  Civil  Procedure,  sections  1327, 1333, 
provides  that  any  persons  interested  may  con- 
test a  will  within  a  year  after  its  probate. 
Held,  that  an  heir  who  was  absent  from  the 
state  when  a  fraudulent  will  was  probated, 
and  for  more  than  a  year  thereaiter,  and 
who  did  not  discover  the  fraud  until  after 
the  expiration  of  such  year,  was  nevertheless 
barred  from  contesting  the  will  after  the  expi- 
ration of  the  statutory  limitation. — Davis'  Es- 
tate, In  re,  136  Cal.  590,  69  Pac.  412. 
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Defendant,  in  an  action  for  balance  of  pur- 
chase price  of  a  fruit  farm  is  not  barred  by 
limitations  from  defending,  and  recovering  by 
cross-complaint  money  paid,  on  the  ground  of 
fraudulent  representations;  not  having  till 
then  discovered  the  misrepresentation  as  to 
amount  of  land,  and  become  convinced  of  the 
falsity  of  plaintiff's  representation  as  to  the 
amount  of  profits  he  had  realized  from  the 
land,  and  his  representation,  repeated  year 
after  year,  that  the  reason  defendant  did  not 
obtain  such  profits  was  due  to  his  want  of 
experience. — ^Evans  v.  Duke,  6  Cal.  Unrep.  973, 
69  Pac.  688. 

Under  the  express  provisions  of  Code  of 
Civil  Procedure,  section  338,  subdivision  4,  de- 
claring that  action  for  relief  on  the  ground 
of  fraud  must  be  commenced  in  three  years, 
the  period  of  limitation  does  not  begin  to 
run  until  the  fraud  is  discovered. — People  v. 
Perris  Irr.  Dist,,  142  Cal.  601,  76  Pac.  381; 
Fogg  V.  Perris  Irr.  Dist.,  142  Cal.  xviu,  76 
Pac.  1127. 

Where  husband  and  wife  are  living  apart 
under  an  agreement  of  separation,  under  the 
terms  of  which  he  was  to  give  her  one-half 
of  the  community  property,  but  instead  of 
faithfully  carrying  out  the  terms  of  the  agree- 
ment conveys  community  property  in  fraud 
of  her  marital  rights,  a  suit  brought  within 
three  years  after  the  discovery  of  the  fraud 
is  begun  in  time. — Shiels  v.  Nathan,  12  Cal. 
App.  604,  605,  108  Pac.  34. 

The  right  to  invoke  relief  against  fraud 
after  the  expiration  of  three  years  is  an  ex- 
ception to  the  general  statute,  and  the  plain- 
tiff must  bring  himself  within  the  terms  of 
that  exception  by  showing  that  he  did  not 
discover  the  facts  constituting  the  fraud 
until  within  the  three  years  immediately 
prior  to  the  commencement  of  his  action. 
The  showing  must  be  affirmatively  pleaded. 
Osmont  V.  All  Persons,  165  Cal.  587,  133  Pac. 
480. 

An  action  by  a  father  against  the  estate 
of  a  deceased  daughter  to  recover  therefrom 
a  claim  for  the  savings  of  the  mother,  alleged 
to  be  community  property,  and  to  have  been 
taken  and  fraudulently  appropriated  by  the 
daughter  from  a  safe  deposit  box  in  which 
it  was  concealed  by  the  mother  without  the 
knowledge  of  the  father,  who  is  alleged  to 
have  been  wholly  ignorant  of  its  existence, 
and  of  the  fraudulent  appropriation  and  con- 
cealment by  said  daughter,  until  within  three 
months  before  the  commencement  of  the  ac- 
tion, although  commenced  twelve  years  after 
the  transaction  complained  of,  is  not  barred 
by  subdivision  4  of  section  338  of  the  Code 
of  Civil  Procedure,  there  beinj?  no  actual  or 
constructive  discovery  of  the  naud  until  the 
date  of  discovery  alleged. — McMurray  v. 
Eodwell,  16  Cal.  App.  574,  117  Pac.  627. 

Although  the  statute  begins  to  run  against 
fraud  when  the  plaintiff  has  means  of  knowl- 
edge of  the  f^ftud.  or  when  there  are  facts  or 
circumstances  sufficient  to  put  a  prudent  man 
upon  inquiry,  yet  this  rule  applies  only  when 
the  fraud  is  known  or  ought  to  have  been 
known. — ^McMurray  ▼.  Bodwell,  16  Cal.  App, 
574,  U7  Pae.  627. 
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No  lapse  of  time  nor  delay  in  bringing 
suit,  however  long,  will  defeat  the  remedy, 
provided  the  injured  party  was  during  all  of 
the  interval  ignorant  of  concealed  fraud. 
The  duty  to  commence  proceeding  in  such 
ease  can  arise  only  upon  his  discovery  of 
the  fraud,  and  the  possible  effect  of  his 
laches  will  begin  to  run  only  from  that  time. 
McMurray  v.  Bodwell,  16  Cal.  App.  574,  117 
Pac.  627. 

The  right  to  evoke  the  aid  of  equity  for 
fraud  after  three  years  have  expired  (Code 
Civ.  Proc.,  sec.  338),  is  an  exception  to  the 
general  statute  on  the  subject,  and  one  must 
bring  himself  clearly  within  the  terms  of  the 
exception  if  he  desires  to  claim  the  benefit  of 
it. — Davis  v.  Hibernia  Savings  ft  Loan  Soc, 
21  Cal.  App.  444,  132  Pac.  462. 

Discovery  and  knowledge  are  not  con- 
vertible terms.  Whether  there  has  been  a  dis- 
covery within  the  contemplation  of  the 
statute  is  a  question  of  law  to  be  determined 
by  the  court  from  the  facts  pleaded.  It  is 
not  therefore  sufficient  for  toe  plaintiff  to 
aver  that  he  was  ignorant  of  the  facts  at  the 
time  of  their  occurrence  and  was  not  informed 
of  them  until  within  the  three  years.  He 
must  show  that  the  acts  of  fraud  were  com- 
mitted under  such  circumstances  that  he 
would  not  be  presumed  to  have  knowledge  of 
them,  it  being  the  rule  that  if  he  has  notice 
or  information  of  eircumstances  which  would 
put  him  on  inquiry  which  if  followed  would 
lead  to  knowledge,  or  that  the  facts  were 
presumptively  within  his  knowledge,  he  will 
be  deemed  to  have  had  knowledge  of  the 
facts. — Davis  v.  Hibernia  Sav.  &  Loan  Soc, 
21  Cal.  App.  444,  132  Pac.  462. 

In  applying  the  statutory  rule  that  relief 
in  equity  from  a  judgment  on  the  ground  of 
fraud  must  be  sought  within  three  years,  cer- 
tain other  considerations,  equitable  in  nature, 
must  be  regarded. — ^Davig  y.  Hibernia  Savings 
ft  Loan  Soc,  21  Cal.  App.  444,  132  Pac.  462. 

The  defenses  of  laches  and  the  statute  of 
limitations  cannot  prevail  where  the  relief 
sought  is  grounded  on  a  charge  of  secret 
fraud,  and  it  appears  that  the  suit  was  com- 
menced within  a  reasonable  time  after  the 
evidence  of  the  fraud  was  discovered. — 
Meader  v.  Norton,  78  U.  S.  (11  WaU.)  442, 
20  L.  Ed.  184. 

§  69.    — «-  Ezerdae  of  fllllgnncei 

See,  also,  Iiaches. 

A  party  is  presumed  to  know  whatever  he 
might  with  reasonable  diligence  have  dis- 
covered; and  when  the  fundamental  facts  on 
which  an  alleged  fraud  rests  are  matters  of 
public  record,  open  to  his  inspection,  igno- 
rance of  the  fraud  will  not  excuse  his  laches, 
nor  stay  the  running  of  the  statute  of  limi- 
tations.— Hecht  V.  Slaney,  72  Cal.  363,  14  Pac. 
88. 

Statute  of  limitations  for  the  recovery  of 
dividends  from  a  corporation  cannot  be 
avoided  on  the  ground  of  fraud,  in  a  case 
where  the  facts  are  sufficient  to  put  a  person 
of  ordinary  intelligence  and  prudence  on  in- 
quiry as  to  the  truth,  and  where  there  lA 


gross  laches  in  not  making  any  effort  to  dis- 
cover the  real  facts  with  respect  to  the  divi- 
dends, which  might  have  been  discovered  by 
the  use  of  slight  diligence. — Bills  v.  Silver 
King  Mining  Co.,  106  Cal.  9,  39  Pac  43. 

A  cause  of  action  for  fraud  is  not  taken 
out  of  the  operation  of  the  statute  of  limi- 
tations by  the  Code  of  Civil  Procedure,  sec- 
tion 338,  subdivision  4,  which  provides  that 
the  statute  does  not  begin  to  run  until  dis- 
covery of  the  fraud^  where  it  appears  that 
the  slightest  examination  of  tne  public 
records  would  have  put  plaintiffs  in  posses- 
sion of  the  facts,  and  that  they  *acquired 
their  information  on  which  the  action  was 
based  by  inquiry  of  their  friends  and  ac- 
quaintances— a  course  open  to  them  before 
tne  statute  had  run. — Burling  v.  Newlands,  4 
Cal.  Unrep.  940,  39  Pac  49;  judgment  af- 
firmed and  rehearing  denied  by  decision  in 
bank,  112  Cal.  476,  44  Pac  810. 

Where,  from  the  nature  of  the  transactions 
sought  to  be  impeached  for  fraud,  they  were 
open  and  public,  and  were  matters  of  public 
record,  and  were  also  entered  upon  the  books 
of  the  corporation  plaintiff,  neither  the  cor- 
poration nor  its  stockholders  after  the  lapse 
of  three  years  from  the  time  when  they 
should  have  ascertained  the  facts,  can  ques- 
tion their  validity,  notwithstanding  the  fact 
that  the  directors  of  the  corporation,  at  the 
time  of  the  transactions,  are  alleged  to  have 
been  participants  in  the  fraud. — Lady  Wash- 
ington Consol.  Co.  V.  Wood,  113  Cal.  482,  45 
Pac  809. 

Where  the  fraud  complained  of  consisted 
of  misrepresentations  as  to  the  immediate 
building  of  a  college  and  as  to  a  donation  of 
one  hundred  thousand  dollars  made  by  the 
defendant  for  that  purpose,  and  the  plaintiff, 
as  a  man  of  reasonable  caution  and  observa- 
tion, ought  to  have  known  that  the  represen- 
tations were  false,  and  that  the  least  inquiry 
would  have  shown  their  falsity,  the  failure  to 
make  such  inquiry  is  laches,  and  the  statute 
of  limitations  begins  to  run  when  the  fraud 
ought  reasonably  to  have  been  discovered  by 
proper  inquiry. — ^Archer  v.  Freeman,  124  Cal. 
528,  57  Pac  474. 

A  grantee  sent  his  wife,  with  a  deed  to 
a  lawyer  to  examine  it  carefully^  and  ascer- 
tain what  land  was  described  m  it.  The 
lawyer  testified  that  the  wife  showed  him  the 
deed,  saying  that  there  was  a  controversy  be- 
tween her  husband  and  the  grantor  as  to  cer- 
tain land,  and  the  deed  contained  a  descrip- 
tion of  it,  and  that  they  had  it  surveyed,  and 
there  was  less  than  stated  therein.  The 
grantee  had  returned  tne  land  to  the  tax 
assessor  according  Ho  the  survey.  Held,  that 
the  grantee  could  not  claim,  in  a  suit  to  re- 
form the  deed  for  fraud,  that  he  did  not  learn 
that  the  deed  conveyed  less  land  than  stated 
therein  until  just  before  the  suit^  and  thus 
avoid  the  bar  of  limitations. — ^Nicholson  v. 
Tarpey,  124  Cal.  442,  57  Pac.  457. 

Where  plaintiff  knew  that  a  corporation's 
directors  had  fraudulently  assessed  his  stock, 
and  sold  the  same  under  the  assessment,  his 
failure  to  discover  other  frauds  perpetrated 
by  them,  without  seeking  to  inspect  the  cor- 
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poration'a  l>ookB,  did  not  delay  the  running  of 
limitationB,  since  he  would  be  presumed  to 
know  all  that  reasonable  diligence  would 
have  disclosed  to  him. — ^Marks  v.  Evans,  6 
Cal.  Unrep.  505,  62  Pac.  76;  followed  in 
Smith  ▼.  Martin,  135  Cal.  247,  67  Pac.  779. 

Where,  in  an  action  for  damages  for 
fraudulently  inducing  plaintiff  to  purchase 
invalid  stock,  the  complaint  shows  that  he 
had  knowledge  of  the  facts  constituting  the 
fraud  only  two  days  less  than  three  years 
before  suit  brought,  and  that  before  that  he 
became  suspicious,  and  demanded  an  inspec- 
tion of  the  books,  and  made  a  perfunctory 
examination,  the  action  is  barred,  under  Code 
of  Civil  Procedure,  section  338,  subdivision  4, 
providing  that  actions  for  relief  on  the 
ground  of  fraud  must  be  brought  within 
three  years  from  discovery  of  the  facts  con- 
stituting the  fraud,  since  plaintiff  must  be 
deemed  to  have  known  what  he  might  have 
discovered  at  the  time  his  suspicions  were 
aroused.— Smith  v.  Martin,  135  Cal.  247,  67 
Pac.  779. 

In  actions  for  relief  on  the  ground  of 
fraud,  the  statute  of  limitations  of  three 
years  from  the  discovery  of  the  fraud  begins 
to  run  from  the  time  when  the  plaintiff  had 
means  of  knowledge  of  the  fraud,  and  might 
with  reasonable  diligence  have  discovered  it. 
Simpson  V.  DaMel,  135  Cal.  599,  67  Pac. 
1080. 

In  eyery  such  case,  the  first  question  is 
whether  the  facts  of  which  the  party  has  in- 
formation are  sufficient  to  put  him  upon  in- 
quiry, so  as  to  raise  the  prima  facie  pre- 
sumption that  he  has  obtained  information 
of  what  he  might  have  learned,  and  the  fur- 
ther question  is  then  presented,  whether  he 
has  made  a  due  inquiry  without  discovering 
the  truth.— Miller  v.  Ash,  156  Cal.  544,  105 
Pac.  600. 

In  an  action  against  the  estate  of  a  guard- 
ian to  recover  property  of  his  wards  con- 
verted hj  the  guardian  more  than  forty-five 
years  prior  to  the  commencement  of  the  ac- 
tion, it  is  held  that  the  complaint  disclosed 
no  such  extraneous  facts  or  eireumstances  in 
existence  during  the  minority  of  the  wards  or 
within  a  reasonable  time  thereafter,  con- 
nected with  the  guardianship  transaction 
complained  of,  as  would  put  the  wards,  as 
prudent  persons,  upon  any  inquiry  as  to  such 
transaction,  so  that  their  failure  to  make  in- 
quiry was  a  bar  to  the  right  to  maintain  the 
action.— Miller  v.  Ash,  156  Cal.  544,  105  Pac. 
600. 

In  such  action,  it  is  only  where  special  cir- 
eumstaneee  are  made  to  appear,  calling  for 
the  relief  demanded,  that  the  courts  are 
justified  in  excusing  so  long  a  period  of  de- 
lay in  asserting  the  right,  and  in  uroceeding 
to  adjust  the  differences  between  the  parties. 
MiUer  ▼.  Ash,  156  Cal.  544,  105  Pac.  600. 

In  the  present  ease,  among  the  circum- 
stances excusing  the  delay  and  justifying 
the  relief  demanded  against  the  estate  of 
the  guardian  are  the  facts  that  the  guardian 
failed,  for  upward  of  forty-four  years,  to 
file  his  final  account,  appraisement  and  report 
of  his  guardianship,  and  that  when  he  did 


file  such  papers,  none  of  them  disclosed  the 
fact  of  the  receipt  by  him  of  the  fund  sued 
for,  and  that  during  such  period  neither  of 
the  wards  had  knowledge  of  the  receipt  by 
him  of  the  fund,  or  of  circumstances  putting 
them  on  inquiry. — Miller  v.  Ash,  156  Cal.  544, 
105  Pac.  600. 

The  intentional  or  fraudulent  concealment 
from  the  wards  by  the  guardian  of  money  or 
property  of  which  they  had  no  knowledge 
and  which  they  had  no  reason  to  know  be- 
longed to  them  cannot  be  treated  as  a 
repudiation  of  his  trust  by  the  guardian,  in 
the  sense  that  the  wards  would  thereby  be 
barred  by  the  statute  of  limitations  from 
maintaining  an  action  for  the  same  within 
the  statutory  period  after  their  discovery 
that  the  guardian  did  receive  it. — Miller  v. 
Ash,  156  Cal.  544,  105  Pac.  600. 

It  is  not  sufficient  for  the  plaintiff  merely 
to  allege  that  he  did  not  discover  the  fraud 
until  a  certain  date.  It  must  also  appear 
that  the  discovery  coald  not  have  been  made 
by  the  exercise  of  reasonable  diligence;  and 
the  plaintiff  is  presumed  to  have  known  all 
that  reasonable  diligence  would  have  dis- 
closed.— Loeffler  v.  Wright,  13  Cal.  App.  224, 
109  Pac.  269. 

§  70.    ExHit^mce  of  a  tniit  in  generaL 

Where  a  trust  attaches  to  the  legal  title 
acquired  through  a  sheriff's  certificate  of 
purchase  and  deed,  the  statute  of  limitations 
does  not  commence  to  run  until  the  execu- 
tion of  the  sheriff's  deed. — Currey  v.  Allen, 
34  Cal.  254. 

The  statute  of  limitations  does  not  bar 
the  rights  of  the  beneficiary  in  favor  of  the 
trustee,  when  the  beneficiary  has  continued 
in  possession  according  to  his  right,  and  no 
adverse  claim  has  been  made  by  the  trustee. 
Love  V.  Watkins,  40  Cal.  547,  6  Am.  Bep.  624. 

Bar  of  statute  will  apply  to  all  items  not 
connected  with  the  trust  relations  between 
the  parties  upon  a  contract  to  account  for  and 
pay  moneys  held  in  trust. — Butler  v.  Austin, 
64  Cal.  3,  27  Pac.  787. 

Statute  of  limitations  never  runs  in  favor 
of  a  trustee,  as  against  his  cestui  que  trust, 
while  the  latter  is  in  possession  of  the  estate. 
Gilbert  v.  Sleeper,  71  Cal.  290,  294,  12  Pac. 
172. 

Under  an  agreement  whereby  defendant 
took  possession  of  plaintiff's  land  to  recoup 
himself  out  of  the  profits  for  debts  of  plain- 
tiff paid  by  him,  with  the  right  in  plaintiff 
to  redeem  at  the  end  of  six  years,  there  can 
be  no  such  adverse  possession  as  to  bar  an 
action  for  the  recovery  of  possession  of  the 
land,  on  failure  of  defendant  to  allow  plain- 
tiff to  redeem  at  the  end  of  the  time  men- 
tioned in  the  agreement. — Husheon  v.  Hush- 
eon,  71  CaL  407,  12  Pac.  410. 

Statute  runs  in  favor  of  trustee  of  im- 
plied trust  before  repudiation  of  trust.— 
Hecht  V.  Slaney,  72  Cal.  363,  366,  14  Pac.  88. 

An  executor  who  takes  possession  of  as- 
sets belonging  to  the  estate,  and  gives  to  his 
coexeeutors  a  note  secured  by  mortgage  for 
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the  amount,  is  a  trustee  of  the  fund,  and 
the  statute  of  limitations  will  not  run  in  his 
favor  until  there  is  an  express  repudiation 
by  him  of  the  trust. — ^Foz  ▼.  Tay,  89  Gal.  339, 
26  Pac.  897,  affirming  89  Gal.  339,  23  Am. 
St.  Bep.  474,  24  Pac.  855. 

The  fact  that  an  executor  was  appointed 
in  a  foreign  jurisdiction  does  not  affect  his 
relation  to  the  estate  as  trustee,  for  though 
he  could  not,  by  virtue  of  such  appointment, 
enforce  the  collection,  in  another  jurisdiction, 
of  the  assets  belonging  to  it,  where  they 
come  into  his  hands  by  voluntary  payment, 
they  are  received  in  his  capacity  as  trustee; 
and  that  relationship  is  not  altered  by  his 
giving  his  own  note  and  mortgage  for  the 
amount.— Pox  v.  Taj,  89  Gal.  3^,  23  Am. 
St.  Bep.  474,  24  Pac.  855,  26  Pac.  897. 

'V^'here  a  trust,  voluntarily  assumed,  was, 
by  the  understanding  of  the  partiek,  to  be 
a  continuing  one,  and  the  trustees  continued 
to  hold  according  to  the  understanding,  and 
never  repudiated  the  relation  or  did  any  acts 
inconsistent  with  it,  the  statute  of  limita- 
tions does  not  run  as  against  the  cestui  que 
trust.— Butler  v.  Hyland,  89  GaL  575,  26  Pae. 
1108. 

The  statute  of  limitations  does  not  begin 
to  run  in  favor  of  a  trustee  till  after  an 
unequivocal  repudiation  of  the  trust  by  him, 
with  notice  thereof  to  the  beneficiary. — ^Lnco 
V.  De  Toro,  91  Gal.  405,  27  Pac.  1082. 

Although,  as  a  general  rule,  the  statute 
of  limitations  does  not  run  against  an  ex- 
press trust  where  there  is  concealed  fraud, 
yet  when  the  injured  party  has  been  guilty 
of  great  laches  in  the  prosecution  of  his  rem- 
edy he  will  be  barred  in  equity,  on  account 
of  the  paramount  importance  of  naving  titles 
settled. — Seculovich  v.  Morton,  101  Gal.  673, 
40  Am.  St.  Bep.  106,  36  Pac.  387. 

Statute  beg^s  to  run  against  (in  favor 
of)  one  knowingly  taking  property  in  viola- 
tion of  express  trust,  immediately  when 
wrong  complained  of  is  done. — Nougues  v, 
Newlands,  118  Gal.  102,  106,  50  Pac.  386. 

Statute  runs  in  favor  of  one  chargeable 
with  implied  trust,  though  he  does  not  at- 
tack or  repudiate  the  trust. — Nougues  ▼• 
Newlands,  118  Gal.  102,  106,  50  Pac.  386. 

Where  the  attorney  of  the  assignee  of  an 
insolvent  debtor  purchased  the  property  of 
the  insolvent  in  fraud  of  the  rights  of  cred- 
itors, the  cause  of  action  for  the  enforcement 
of  tne  constructive  trust  in  their  favor  ac- 
crued immediately  on  the  creation  of  such 
trust,  a  repudiation  by  the  trustees  being  un- 
necessary to  mature  it. — Broder  ▼.  Gonklin, 
121  Gal.  282,  53  Pac.  699. 

Where  defendant  in  a  suit  to  quiet  title 
set  up  by  cross-claim  that  plaintiff's  title  as 
trustee  was  derived  from  defendant  by  fraud 
and  undue  influence,  and  it  appeared  that  a 
conveyance  had  been  made  on  an  under- 
standing that  the  property  would  be  managed 
by  plaintiff,  and  defendant  taken  care  of  by 
her,  limitations  did  not  run  against  the  cause 
of  action  set  up  in  the  eross-complaint  until 
a  time  when  it  had  been  brought  to  the  no- 
tice of  defendant  that  pUintiff  aaserted  title 


in  herself.— Odell  ▼.  Mou,  130  Gal.  852,  62 
Pae.  555. 

A  denial  or  repudiation  of  an  implied  or 
resulting  trust  is  not  necessary  to  cause  limi- 
tations to  run  in  favor  of  the  trustee,  but 
it  commences  at  the  time  of  the  creation  of 
the  trust. — Barker  v.  Hurley,  132  GaL  21,  63 
Pac.  1071,  64  Pac.  480. 

Where  there  is  no  express  trust  created 
in  personal  property  and  no  subsequent  dec- 
laration of  trust,  the  purchase  of  real  estate 
with  the  personalty  does  not  create  an  ex- 
press resulting  trust  which  will  prevent  the 
running  of  limitations  until  the  tnist  is  repu- 
diated.—Barker  V.  Hurley,  132  Gal.  21,  63 
Pae.  1071,  64  Pac.  480. 

Where  the  action  was  simply  an  action  for 
an  accounting,  an  action  to  compel  the  per- 
sonal representative  of  a  trustee  after  his 
death,  and  the  sureties  upon  his  bond  as  such 
trustee,  to  give  an  account  of  the  property 
held  by  the  trustee,  and  of  his  administra- 
tion of  the  trust,  to  have  that  account 
audited  and  settled  by  the  court  and  a  bal- 
ance struck,  since  the  duty  of  an  adminis- 
trator to  account  is  a  continuing  one,  and 
does  not  become  barred,  a  plea  of  the  statute 
of  limitations  is  of  no  avail. — Elizalde  v. 
Murphy,  163  Gal.  681,  126  Pac.  978,  979. 

Where  the  widow,  without  distribution  of 
title  to  the  heirs,  conveyed  the  same  for  value 
to  plaintiff's  testator  in  his  lifetime,  the 
grantee  became  merely  a  constructive  trustee 
of  the  title,  and  the  statute  of  limitations 
began  to  run  against  the  heirs  from  the  date 
of  the  conveyance. — Earle  ▼.  Bryant,  12  GaL 
App.  553,  107  Pac.  1018. 

A  loaned  B  money,  B  to  pay  interest,  and 
return  the  loan  when  called  for.  B  died 
ten  years  afterward,  neither  money  nor  inter- 
est having  been  paid,  but  demand  having 
been  made  two  months  before  death.  A  pre- 
sented a  claim  to  Ks  estate.  Held,  that  B 
did  not  hold  the  money  as  trustee  for  A,  and 
that  A's  claim  was  barred  by  the  statute  of 
limitations. — Galvin's  £state,  In  re,  Myr. 
Prob.   82. 

As  between  trustor  and  trustee.  99  Am. 
Dec.  389. 

Applicability  of,  to  trusts,  generally.  8 
L.  B.  A.  480,  647. 

Application  of  statute  of  limitations  as 
Detween  trustee  and  beneficiary  of  ex- 
press trust.  3  Ann.  Gas.  200;  13  Ann. 
Gas.  1165. 

Application  of  statute  of  limitations  to 
trusts.     8  L.  B.  A.  480. 

Bffeet  of  executor's  promise  as  to  pay- 
ment of  legacy  to  terminate  trust  and 
start  limitations  running.  9  L.  B.  A. 
(N.  S.)  214. 

Effect  of  lapse  of  time  to  bar  a  direct  or 
express  trust.  1  L.  B.  A.  328;  8  L.  B. 
A.  647. 

Effect  of  mere  silence  or  failure  to  give 
notice,  between  parties  sustaining  trust 
or  confidential  relations,  to  toll  the 
statute  of  limitations.  21  L.  B.  A. 
(N.  8.)  963. 
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EXfect  of  statute  of  limitations  on  .the 
trust  relationship  arising  from  the  tak- 
ing of  title  in  the  husband's  name,  to 
lands  inherited  by,  or  purchased  with 
the  money  of,  the  wife.  12  L.  B.  A. 
(N.  8.)  493. 

Implied  eonstmetive  and  resulting  tnuta. 
8  L.  B.  A.  660. 

Laches  as  a  bar  to  enforcement  of  trust 
as  against  one  who  knowingly  pur- 
chased trust  property  in  violation  of 
the  terms  of  an  express  trust.  7  L. 
B.  A.  (N.  S.)  370. 

limitation  of  actions  as  between  trustor 
and  trustee.    99  Am.  Dec.  389. 

Limitation  of  actions  or  suits  to  compel 

guardian  to  account,  or  to  recover  on 
is  bond.    47  L.  B.  A.  (N.  S.)  451. 

Suit  to  compel  guardian  to  account,  oi  to 
recover  on  hu  bond.  47  L.  B.  A.  (N. 
e.)  451. 

S  71.    Beiradlmtlon  or  violation  of  trust. 

No  right  of  action  accrues  against  one  who 
holds  another's  monejr,  as  a  depository  in 
trust  to  safely  keep  it,  and  pay  it  over  on 
demand,  until  he  assumes  a  position  in  hostil- 
itv  to  the  trust  relation;  and  the  statute 
or  limitations  does  not  commence  to  run  until 
such  act  on  his  part. — Schroeder  v.  Jahns, 
27  Cal.  274. 

Limitation  does  not  commence  to  run 
against  a  cause  of  action  to  enforce  an  ex- 
press trust  until  a  disavowal  and  repudiation 
thereof  by  the  trustee  with  the  knowledge  of 
the  beneficiary. — ^Miles  7.  Thome,  38  Cal.  335, 
99  Am.  Doc.  384;  Boach  v.  Caraffa,  85  CaL 
436,  446,  25  Pac.  22;  Watson  v.  Sutro,  86 
CaL  500,  529,  24  Pac.  172,  25  Pac.  64. 

Where  land  is  conveyed,  and  the  deed  pro- 
vides that  the  grantee  shall  reconvey  to 
the  grantor,  the  grantee  holds  the  land  in 
trust,  and  tne  statute  of  limitations  does  not 
eonunence  running  on  the  right  to  a  recon- 
veyance until  the  grantee  repudiates  the  trust 
and  the  grantor  is  informed  of  it. — ^Hearst  v. 
Pujol,  44  Cal.  230. 

As  between  trustee  and  beneficiary,  in  the 
case  of  an  express  trust,  the  statute  of  limita- 
tions does  not  begin  to  run  until  the  trustee 
repudiates  the  trust  by  clear  and  unequivocal 
acts  or  words,  and  claims  thenceforth  to 
hold  the  estate  as  his  own,  not  subject  to 
any  trust,  and  such  repudiation  and  claim  are 
brought  to  the  knowledge  of  the  beneficiary. 
Janes  v.  Throckmorton,  57  Cal.  368. 

A  trustee  cannot  retain  possession  of  lands 
held  by  him  in  trust  after  repudiating  his 
trust,  and  claim  adversely,  until  his  claim 
ripens  into  a  title  under  the  statute  of  lim- 
iUtions. — Schlessinger  v.  Mallard,  70  CaL 
326,  11  Pac.  728. 

Where  an  attorney  holds  in  trust  property 
purchased  at  a  sale  in  insolvency,  and  has 
not  repudiated  the  trust  till  within  the  period 
of  limitation,  an  action  to  establish  it  against 
him  is  not  barred. — Broder  v.  Conklin,  77  Cal. 
330,  19  Pac.  513. 


Where  O.,  owning  an  equitable  interest  in 
an  undivided  tract  of  unpatented  land,  em- 
ployed an  attorney  to  procure  a  patent 
thereto  for  the  person  through  whom  0.  de- 
rived his  interest,  and  agreed  to  give  the  at- 
torney a  certain  portion  of  the  land  if  he 
succeeded,  and  afterward  O.  became  adminis- 
trator for  the  patentee,  his  mere  refusal  to 
convey  to  the  attorney  the  interest  Que  the 
latter  is  not  a  repudiation  of  the  trust  so  as 
to  set  the  statute  running,  since  it  was  impos- 
sible for  O.  to  make  any  conveyance  without 
an  order  of  the  probate  court,  under  Code  of 
Civil  Procedure,  sections  1597,  1598,  1600, 
which  provides  that,  when  a  person  who  is 
bound  by  contract  in  writing  to  convey  any 
real  estate  dies  before  making  the  convey- 
ance, the  court,  on  presentation  of  a  verified 
petition,  must  appoint  a  time  for  hearing, 
and,  if  satisfied  tnat  the  petitioner  is  entitled 
to  a  conveyance,  must  make  a  decree  author- 
izing and  directing  the  executor  or  adminis- 
trator to  make  a  conveyance  to  the  peti- 
tioner.—Luco  V.  De  Tore,  91  CaL  405,  27  Pae. 
1082. 

Where,  in  an  action  to  compel  defendant 
to  account  for  money  belonging  to  plaintiff, 
placed  in  his  hands,'  and  invested  by  him  in 
a  lot  without  authority,  tho  evidence  was 
that,  when  plaintiff  went  to  defendant  for  a 
settlement,  he  began  to  talk  about  the  lot, 
but,  on  plaintiff  telling  him  she  did  not  come 
to  talk  about  the  lot,  but  for  a  settlement, 
defendant  began  to  talk  about  the  imprison- 
ment of  his  brother,  whereupon  plaintiff  left 
his  office,  there  was  not  shown  a  sufficient 
denial  of  the  trust  by  defendant  to  put  in 
operation  the  statute  of  limitations  against 
plaintiff's  claim. — Spencer  v.  Duncan,  5  Cal. 
Unrep.  41,  40  Pac.  548;  judgment  affirmed, 
107  Cal.  423,  40  Pac.  549. 

Though  the  conduct  of  a  trustee  amounted 
to  a  repudiation  of  the  trust,  such  repudia- 
tion cannot  set  in  motion  the  statute  of  limi- 
tation, unless  such  repudiation  be  brought  to 
the  notice  of  the  beneficiary. — Hovey  v.  Brad- 
bury, 112  Cal.  620,  44  Pac.  1077. 

Action  for  concealed  breach  of  trust  by 
agent  or  trustee  does  not  accrue  until  after 
knowledge  by  principal  of  his  derelictions. — 
San  Pedro  Lumber  Co.  v.  Beynolds,  121  CaL 
74,  91,  53  Pae.  410. 

So  long  as  a  trustee  in  a  resulting  trust 
under  section  853  does  not  repudiate  the  same, 
limitations  do  not  run  against  an  action  by 
the  cestui  que  trust  to  have  himself  declared 
the  owner. — ^Faylor  v.  Paylor,  136  Cal.  92,  68 
Pac.  482. 

Political  Code,  section  3426,  requires  the 
county  treasurer  to  retain  all  moneys  arising 
from  sale  of  swamp-lands,  and  place  it  to 
the  credit  of  the  swamp-land  fund  of  the 
county.  Section  3476  provides  that  when  the 
lands  have  been  reclaimed,  or  two  dollars  an 
acre  has  been  expended  thereon,  and  this 
has  been  certified  to  the  county  supervisors, 
they  must  certify  the  facts  to  the  register. 
Section  3477  provides  that  the  register  must 
thereon  make  certain  credit  and  charges,  and 
divide  the  balance  of  the  fund  amon^  the 
original  purchasers  of  the  land,  or  their  as- 
signs, and  pay  to  each  of  them,  on  demand. 
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bis  share.  Held,  that  fhe  money  is  held  by 
the  state  in  trust  for  the  purchasers,  so  that 
limitationB  do  not  begin  to  run  against  an 
action  to  recoTer  part  of  it  till  the  trust  is 
repudiated.-«-MiIler  ft  Lux  ▼.  Bats,  142  Cal. 
447,  76  Pae.  42. 

In  an  action  by  a  wife  against  her  husband 
te  compel  him  to  account  for  her  separate 
property  intrusted  to  him,  the  trust  to  invest 
the  wife's  money  being  an  express  trust  of  a 
continuing  character,  the  statute  of  limita- 
tions did  not  begin  to  run  in  favor  of  the 
husband  until  there  had  been  a  repudiation  of 
the  trust  by  him,  or  some  act  by  him  which 
amounted  to  a  violation  of  the  trust. — Title 
Ins.  ft  Trust  Co.  v.  Ingersoll,  158  Cal.  474, 
111  Pae.  360. 

The  statute  of  limitationa  does  not  run 
against  a  voluntary  trust  resting  in  parol 
until  repudiation  of  the  trust  by  the  trustee 
and  knowledge  of  this  repudiation  brought 
home  to  the  beneficiaries. — ^Taylor  v.  Morris, 
163  Cal.  717,  127  Pae.  66. 

In  the  case  of  a  trustee  only  an  unequivo- 
eal  repudiation  of  the  trust  by  him,  with 
knowledge  of  this  brought  home  to  the  bene- 
ficiaries of  the  trust,  could  set  the  statute  of 
limitationa  in  favor  of  the  trustee  in  motion. 
Elizalde  v.  Murphy,  163  Cal.  6S1, 126  Pae.  978, 
980. 

Where  stock  of  a  corporation  was  pur* 
chased  and  the  issuance  of  the  certificate  de- 
ferred by  agreement  pending  the  formation  of 
a  pool  arrangement,  the  issuance  of  the  cer- 
tificate to  one  unauthorized  to  receive  it,  and 
thereafter  sold  by  such  person  to  another  com- 
pany, and  thereafter  to  unauthorized  trans- 
ferees, such  action  constituted  a  repudiation 
of  the  trust  by  the  corporation  and  set  the 
statute  of  limitations  running,  when  a  knowl- 
edge of  the  facts  wss  brought  home  to  the 
purchaser  of  the  stock. — Cortelyou  v.  Im- 
perial Land  Co.,  166  Cal.  14,  134  Pae.  981. 

In  the  case  of  a  nonresident  purchaser  of 
corporate  stock  who  has  deceased,  the  period 
of  limitation  against  an  action  for  the  breach 
of  a  trust  in  favor  of  such  deceased  pur- 
chaser began  to  run  when  knowledge  of  the 
breach  was  brought  home  to  the  foreign  ad- 
ministrator of  his  estate,  who  was  also  an  heir 
and  acted  for  the  remaining  heirs  to  whom  the 
property  descended,  notwithstanding  the  fact 
that  such  foreign  administrator  had  no  power 
to  sue,  because  it  was  his  duty  to  demand 
performance,  and  in  case  of  refusal,  to  pro- 
euro  ancillary  letters  of  the  administrator  who 
has  instituted  suit  for  the  breach. — Cortelyou 
V.  Imperial  Land  Co.,  166  Cal.  14, 134  Pae.  981. 

The  rule  applicable  to  express  and  continu- 
ing trusts,  that  the  statute  does  not  begin 
to  run  until  the  trust  is  repudiated,  has  no 
application  to  a  trust  which  is  involuntary 
or  constructive.  No  disaffirmance  of  a  con- 
structive trust  is  required  to  set  the  statute  in 
motion. — Earle  v.  Bryant,  12  Cal.  App.  553, 
107  Pae.  1018. 

It  is  a  rule  of  law  in  this  and  other  juris- 
dictions that  the  statute  of  limitations  does 
not  begin  to  run  in  favor  of  a  defendant 
ehargeable  as  the  trustee  of  an  express  trust 


during  the  life  of  the  trust.  In  order  to 
set  the  statute  in  motion,  it  is  necessary 
that  such  a  trustee,  by  some  act  or  declara- 
tion, positively  and  unequivocally  repudiate 
the  trust,  and  that  notice  of  such  repudiation 
be  brought  home  to  the  beneficia^. — ^Mae- 
MuUan  v.  KeUy,  19  CaL  App.  700,  127  Pae. 
819,  821. 

The  statute  of  limitations  and  the  equi- 
table doctrine  of  laches  operate  against  the 
enforcement  of  an  express  trust  only  from 
the  time  that  the  trustee  unequivocally  as- 
sumes a  position  of  hostility  to  the  trust; 
and  a  claim  of  laches,  founded  solely  upon 
a  mere  lapse  of  time  which  in  itself  is  uot 
declared  by  statute  to  be  a  bar,  and  which 
is  unaccompanied  by  other  considerations 
which  would  render  the  enforcement  of  the 
trust  inequitable,  cannot  be  sustained. — ^Mac- 
MuUan  v.  Kelly,  19  Cal.  App.  700,  127  Pae. 
819,  823. 

An  action  to  establish  a  resulting  trust  is 
barred  within  the  four  year  limitation  pro- 
vided by  section  343  of  the  Code  of  Civil 
Procedure.  fHie  time  commences  to  run  from 
the  time  of  the  repudiation  of  the  trust,  or 
rather  from  the  time  the  notice  of  repudia- 
tion is  brought  home  to  the  beneficiary. — 
Bradley  Bros.  v.  Bradley,  20  Cal.  App.  1,  127 
Pae.  1044,  1046. 

Laches  which  will  defeat  relief  after  re- 
pudiation of  express  trust.  5  L.  B.  A. 
(N.  S.)  986. 

§  72.    Ooncealmont  of  cause  of  action. 

Statutes  of  limitations  are  not  intended  to 
protect  a  party  who,  by  a  fraudulent  con- 
cealment, has  delayed  the  assertion  of  a  right. 
Kane  v.  Cook,  8  Cal.  449. 

lYaudulent  concealment  of  a  cause  of  ac- 
tion may  be  shown  in  avoidance  of  plea  of 
the  statute  of  limitations  without  pleading. — 
Kane  v.  Cook,  8  Cal.  449,  461. 

Where  instructions  to  remit  are  originally 
given,  but  the  consignee  forwards  no  account 
of  sales,  the  right  of  action  of  the  principal 
only  accrues  upon  his  knowledge  of  the  sales, 
and  of  receipt  of  the  proceeds  by  the  con- 
signee.— Ejane  v.  Cook,  8  Cal.  449. 

Mere  eoncealment  of  partnership  will  not 
avoid  the  statute  of  limitations,  when  goods 
were  furnished  upon  credit  of  one  partner 
alone. — Soule  v.  Atkinson,  18  Cal.  225,  79  Am. 
Dec.  174. 

Under  Code  of  Civil  Procedure,  section  338, 
subdivision  4,  which  provides  that  an  action 
for  relief  on  the  ground  of  fraud  or  mistake 
must  be  commenced  within  three  years,  but 
the  cause  of  action  in  such  case  is  not  deemed 
to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the 
fraud  or  mistake,  an  action  against  a  guard- 
ian for  an  aecounting  will  lie  where  it  ap- 
peared that  defendant  at  all  times  fraudu- 
lently concealed  the  fact  that  he  had  re- 
ceived and  appropriated  to  his  own  use 
moneys  belonging  to  plaintiff,  if  brought 
within  three  years  from  the  discovery  by 
plaintiff  of  his  right. — Lataillade  v.  Orena, 
91  Cal.  565,  25  Am.  St.  Bep.  219,  27  Pae.  924. 
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An  action  by  an  attoine^  to  recover  from 
another  attorney  the  portion  of  a  fee  col- 
lected by  the  latter  and  concealed  from  the 
former  ie  barred  by  the  statute  of  limitations 
if  not  commenced  within  two  years  after  the 
diaeoTery  of  the  frand,  where  the  complaint 
charges  upon  the  original  liability,  and  not 
opon  the  fraud. — Beyer  ▼.  Barrows,  166  Gal. 
757,  138  Pac.  354. 

What  constitutes  fraudulent  concealment 
b^  attorney  of  cause  of  action  against 
him  in  favor  of  client  within  statute  of 
limitations.    9  Ann.  Gas.  78. 

G.    PBNDENGY    OP    LEGAL    PBOCEED- 
INGS  OB  INJUNCTION. 

§73.    Pendency  of  action  or  other  proceed- 
ing In  general. 

In  an  action  by  a  surviving  partner,  the 
complaint  alleged  that  defendants  maliciously 

Srosecuted  a  claim  against  plaintiff's  firm, 
nowing  that  it  was  fraudulent;  that,  to  ma- 
liciously injure  said  firm,  they  caused  an  at- 
tachment to  be  levied  on  merchandise 
thereof  I  that  the  action  resulted  in  a  judgment 
for  plaintiff.  Held,  that  the  main  cause  of 
action  set  out  was  the  malicious  prosecution 
and  that  the  determination  of  the  action 
in  plaintiff's  favor,  and  not  the  levy  of  the 
attachment,  which  was  a  mere  incident,  fixed 
the  date  from  which  the  statute  ran  against 
the  present  action. — ^Berson  v.  Swing,  84  Cal. 
89,  23  Pac.  1112;  distinguished,  McGusker  ▼. 
Walker,  77  Gal.  208,  19  Pac.  382. 

Limitations  do  not  begin  to  run  against 
an  action  by  a  receiver  to  charge  the  plaintiff 
in  the  action  in  which  he  was  appointed  with 
liability  for  his  compensation  and  expenses, 
until  his  account  has  been  settled  by  the 
court. — ^Ephraim  v.  Pacific  Bank,  129  Gal. 
589,  62  Pac.  177. 

I>efendant  commenced  an  action  for  pos- 
session of  land  against  plaintiff's  grantor, 
and  filed  notice  of  lis  penaens.  Pending  the 
action  the  conveyance  of  plaintiff  was  made, 
and  the  period  of  limitation  elapsed  between 
that  date  and  the  time  when  defendant  was 
put  into  possession  under  a  judgment  in  his 
favor.  Held  that,  as  the  statute  would  not 
have  begun  to  run  in  favor  of  plaintiff's 
grantor  until  the  termination  of  the  action, 
It  did  not  begin  to  run  in  plaintiff's  favor 
until  then,  he  having  taken  with  notice. — 
McLean  v.  Baldwin,  136  Gal.  565,  69  Pac.  259. 

Under  Oode  of  Civil  Procedure,  section 
544,  the  running  of  the  statute  of  limitations 
in  favor  of  a  debtor  is  not  interrupted  by 
making  him  a  garnishee.— Glyne  v.  Easton, 
Bldridge  *  Co.,  148  Cal.  287,  113  Am.  St.  Bep. 
253,  83  Pac.  36. 

Where  the  answer  of  the  defendant,  be- 
sides denying  both  the  attachment  and  the 
debt,  pleaded  the  bar  of  the  statute  of  limi- 
tations, he  cannot  be  deprived  of  his  valuable 
right  to  plead  the  statute,  as  against  the  plain- 
tiff, on  the  ground  that  the  attachment  debtor, 
whose  interest  was  adverse,  had  conceded  the 
v^idity  of  the  attachment.  If  the  debt  was 
not  attached,  the  plea  of  the  statute  is  a  per- 
fect defenaa  to  the  action.— dyne  ▼•  Easton, 


Eldridge  *  Co.,   148  Cal.  287,  113  Am.  St. 
Bep.  253,  83  Pac.  36. 

Under  section  544  of  the  Code  of  Civil  Pro- 
cedure it  is  only  where  a  garnishee  under 
an  attachment  admits  a  liability  that  the  stat- 
ute of  limitations  does  not  run  in  his  favor 
against  the  attaching  creditor;  but  in  case  of 
the  attachment  of  an  accrued  debt,  any  lia- 
bility upon  which  is  disputed  by  the  gar- 
nishee, the  statute  of  limitations,  which  had 
begun  to  run  in  favor  of  the  garnishee  against 
the  attachment  debtor,  continues  to  run;  and 
when  the  debt  is  barred  against  such  debtor 
before  the  liability  of  the  garnishee  is  sought 
to  be  enforced  by  the  attaching  creditor,  the 
right  of  the  latter  to  maintain  an  action 
against  the  garnishee  is  also  barred. — Clyne 
V.  Easton,  Eldridge  *  Co.,  148  Cal.  287,  113 
Am.  St.  Bep.  253,  83  Pac.  36. 

Where  the  record  shows  that  after  the  death 
of  both  plaintiffs  in  the  redemption  suit,  one 
who  was  the  legal  representative  of  each  was 
substituted  for  both,  and  having  acquired 
the  whole  of  the  estate  of  the  mortgage 
debtor,  embodied  in  the  original  decree,  six 
years  prior  to  the  answer  in  partition,  a  dis- 
tinct repudiation  of  the  mortgage  lien  by  con- 
fining the  right  of  redemption  from  the  deed 
of  trust  solely  to  the  estate  of  the  debtor, 
which  fact  was  then  known  to  the  plaintiff 
appealing,  he  cannot,  as  interested  in  the 
mortgage  lien,  claim  that  he  was  the  victim 
of  misplaced  confidence  in  such  representa- 
tive as  his  aunt. — Sanford  ▼.  Bergin,  156  Cal. 
43,  103  Pae.  333. 

The  pendency  of  the  administration  of  the 
estate  of  the  deceased  husband  for  more  than 
twenty  years  cannot  be  said  to  toll  the  stat- 
ute in  favor  of  the  heirs  of  the  deceased  hus- 
band, who  were  entitled  to  the  possession  of 
the  real  estate  belonging  to  them  after  the 
time  for  presentation  of  claims  had  expired, 
when  the  property  was  not  sold  to  pay  debts 
or  expenses  ox  administration,  and  they  might 
have  broueht  an  action  to  quiet  their  title. — 
Earle  v.  Bryant,  12  Cal.  App.  553,  107  Pae. 
1018. 

In  an  action  by  the  plaintiff  to  quiet  title 
against  the  heirs,  title  by  adverse  possession 
under  color  of  title  established  by  the  plain- 
tiff is  suiBcient  to  sustain  a  judgment  in 
plaintiff's  favor. — ^Earle  ▼.  Bryant,  12  Cal. 
App.  553,  107  Pac.  1018. 

f  74.    Bendltioii     or     modification     of 

Judgment. 

In  an  action  for  an  accounting  and  dis- 
solution of  a  partnership,  the  jud^ent  pro- 
vided for  a  sale  and  an  application  of  the 
proceeds  to  the  debt  due  one  partner,*  and  for 
a  personal  judgment  against  other  partners 
for  the  balance,  if  there  should  be  any  bal- 
ance. Held,  that  the  statute  began  to  run 
in  favor  of  these  last-named  partners  from 
the  time  of  the  rendition  of  the  personal 
judgment,  not  from  the  time  of  the  rendition 
of  the  first  judgment. — White  ▼.  Conway,  66 
Gal.  383,  5  Pae.  672. 

Bight  to  recover  excess  paid  on  judgment 
modified  by  supreme  court  accrues  at  date 
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of  modification.— Applegarth  t.  Dean,  08  Cal. 
491,  494,  13  Pae.  587. 

§75.    Against   puithiiani    at    Judicial 

Bales  or  redemptioneca. 

The  right  to  foreclose  and  the  right  to  re- 
deem are  reciprocal,  and  the  statute  of  lim- 
itations as  to  the  right  of  redemption  begins 
to  run  at  the  time  the  right  of  action  accrues 
on  the  mortgage. — Grattan  ▼.  Wiggins,  .28 
Cal.  16. 

Statute  does  not  run  against  purchaser  at 
execution  sale  until  he  becomes  entitled  to  a 
deed. — Barroilhet  v.  Anspacher,  08  GaL  110, 
120,  8  Pac.  804. 

The  statute  of  limitations  does  not  begin 
to  run  against  the  purchaser  of  land  at  a 
sheriffs  wle,  or  his  grantees,  until  delivery 
of  the  sheriff's  deed. — Bobinson  ▼.  Thornton, 
3  Gal.  Unrep.  741,  31  Pac.  930;  for  opinion  in 
bank,  102  Gal.  675,  34  Pac.  120;  Leonard  ▼. 
Flynn,  89  Gal.  535,  23  Am.  St.  Bep.  500,  26 
Pac.  1097. 

Limitations  do  not  begin  to  run  against 
a  purchaser  at  a  foreclosure  sale  until  the 
delivery  of  the  deed. — McDonald  v.  McGoy, 
121  Gal.  55,  53  Pac.  421. 


S76. 


Asseasnient  for  iBtpfOTomeiitB* 


A  contractor  for  the  improvement  of  a 
street  does  not  lose  his  lien  on  lots  fronting 
on  the  same,  for  the  assessments  made 
thereon,  by  the  mere  lapse  of  two  years  be- 
fore the  entry  of  judgment  from  the  date  of 
recording  the  assessment,  diagram,  and  war- 
rant, provided  his  action  to  enforce  the  lien 
is  commenced  within  that  time. — Bandolph  v. 
Bayue,  44  Gal.  306. 

If  an  action  upon  a  street  assessment  is 
commenced  within  two  years  from  the  record- 
ing of  the  assessment,  the  lien  will  not  lapse, 
though  the  judgment  is  rendered  after  the 
two  years  expire. — ^Bandolph  v.  Bayue,  44  Gal. 
366;  Dougherty  v.  Henarie,  47  Gal.  9;  Him- 
melman  v.  Garpenter,  47  Gal.  42. 

Where  a  contractor  is  to  be  paid  for  street 
improvements  by  assessment  of  benefits,  and 
the  supreme  court  decides  that  no  legal  as- 
sessment  can  be  made  under  the  act  author* 
izing  the  same  and  the  improvements,  the 
personal  liability  of  the  city,  if  any,  becomes 
fixed;  the  statute  of  limitations  begins  to  run 
not  later  than  the  date  of  such  decision. — 
GonnoUy  v.  Gity  and  Gounty  of  San  Fran- 
cisco, 4  GaL  Unrep.  134,  33  Pac.  1109. 

§77.    Pendency  of  appeal. 

In  an  action  for  divorce,  the  judgment  de- 
termined certain  land  in  possession  of  the 
wife  to  have  been  community  propertv  and 
vested  the  same  in  the  husband  absolutely. 
Held,  that  limitations  did  not  commence  to 
run  in  favor  of  the  wife,  who  continued  in 
possession,  as  against  the  husband,  pending 
an  appeal  from  the  jndgii(ient.-~Kirsch  v. 
Kirsch,  113  GaL  50,  45  Pac.  164. 

Limitation  against  a  receiver's  rights  to  re- 
cover his  compensation   and   expenses   from 


the  plaintiff  in  the  action  in  which  he  was  ap- 
pointed is  suspended  pending  an  appeal  from 
the  settlement  of  his  final  account. — Ephraim 
V.  Pacific  Bank,  129  GaL  589,  62  Pac.  177. 

f  7a  Pendency  of  proceedings  under  aailgn- 
ment  for  erediton,  or  InaolTencj,  or  bank- 
ruptcy. 

The  period  of  suspension  of  the  right  of 
action,  through  pendency  of  bankruptcy  pro- 
ceedings, is  not  to  be  counted  as  part  of  the 
time  prescribed  by  the  statute  of  limitations 
to  bar  the  action. — Hoff  v.  Funkenstein,  54 
GaL  233;  Goldtree  y.  Funkenstein,  54  Gal. 
594. 

On  a  suit  to  subject  to  the  satisfaction  of 
a  jud^ent  property  of  an  insolvent  debtor 
on  which  he  has  filed  a  declaration  of  home- 
stead and  which  he  has  procured  to  be  set 
apart  to  him  as  exempt  in  insolvency  pro- 
ceedings, on  the  ground  that  the  property 
was  not  subject  to  be  selected  as  a  home- 
stead, and  that  the  order  in  the  insolvency 
proceedings  was  obtained  by  fraud,  and  with- 
out notice  to  the  parties  interested,  and  that, 
therefore,  the  debtor  holds  the  property  as 
trustee  for  his  creditors,  the  statute  will 
begin  to  run  at  least  from  the  time  when 
the  stay  effected  by  the  insolvency  proceed- 
ings ceased  to  operate. — ^Hecht  v.  Slaney,  72 
Gal.  363,  14  Pac.  88. 

Under  the  insolvency  act  of  1895  (Stats. 
1895,  p.  152,  c.  143),  section  62  of  which 
provides  that  pending  proceedings  limitations 
shall  not  run  against  a  claim  provable  against 
a  debtor's  estate,  and  Gode  of  Givil  Procedure, 
section  356,  providing  that,  when  the  com- 
mencement of  an  action  is  stayed  by  injunc- 
tion or  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition 
is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  the  time  during 
which  insolvency  proceedings  are  pending  is 
excluded  from  the  period  of  limitations,  al- 
though the  insolvency  act  authorises  the  main- 
tenance of  suits  for  certain  purposes  by  leave 
of  court. — ^Union  Gollection  Go.  v.  Soule,  141 
GaL  99,  74  Pac.  549. 

Interruption  of  statute  of  limitations  by 
insolvency  assignment.  26  L.  B.  A. 
737. 

§  79.    Injiinction. 

The  running  of  the  statute  of  limitations 
against  an  action  for  the  wrongful  issuing 
of  an  execution  on  a  satisfied  judgment  is 
not  suspended  by  injunction  proceedings  re- 
straining the  enforcement  of  the  execution.— 
Wood  V.  Gurrey,  57  GaL  208. 

By  act  of  March  26,  1851,  the  city  of 
Sacramento  was  incorporated,  and  provision 
made  that  it  might  sue  and  be  sued  under 
its  corporate  name  of  tiie  "Mayor  and  Gom- 
mon  Gouncil  of  the  Gi^  of  Sacramento." 
Under  provisions  of  acts  of  April  20,  1853, 
and  April  10,  1854,  it  issued  bonds  payable 
July  1,  1874.  By  act  of  May  1,  1858,  the 
city  and  county  of  Sacramento  were  united 
under  the  name  of  the  "Gitv  and  Gounty  of 
Sacramento,"  the  act  providing  that  the  city 
and   county   was  there   made  the  successor 
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of  the  mayor  and  eommon  eooneil,  and  the 
property  and  rights  of  the  latter  corporation 
transferred  to  and  vested  in  the  former.  It 
was  also  proyided  that  the  eity  and  county 
should  not  be  snbieet  to  suit,  or  its  property 
liable  for  debt.  By  act  of  April  25,  1863,  the 
inhabitants  within  the  limits  of  the  city  of 
Sacramento  as  defined  in  the  act  of  March  26, 
1851y  were  made  a  body  politic  under  the 
name  of  the  "City  of  &ieramento/'  and  all 
property  which  on  April  30,  1858,  was  vested 
m  the  "Mayor  and  Common  Council,"  etc., 
and  such  as  had  since  been  acquired  within 
the  described  city  limits  for  municipal  pur* 
poses  was  transferred  to  the  new  corporation, 
and  provision  made  that  it  might  be  sued  on 
any  bond  or  contract  thereafter  made.  Held, 
that  the  holder  of  the  bonds  could  not  be 
deprived  of  the  right  to  sue  their  maker,  and 
that  at  no  time  since  July  1,  1874^  was  he 
prevented  b^  a  statutory  prohibition  from 
Dringing  action  thereon  within  Code  of  Civil 
Procedure,  section  356,  providing  that  when 
the  commencement  of  an  action  is  stayed  by 
injunction  or  statutory  prohibition  the  time 
of  the  continuance  of  the  injunction  or  pro- 
hibition is  not  a  part  of  the  time  limited 
for  commencement  of  the  action. — ^Bates  v. 
Gregory,  89  Cal.  387,  26  Pac.  891. 

A  seller  of  shares  of  stock  to  be  issued 
by  a  corporation  was  unable  to  perform  his 
contract  because  the  issuance  of  the  stock 
was  enjoined.  Held,  that  an  action  to  recov- 
er the  purchase  money,  brought  within  the 
statutory  period  after  demand,  was  not  barred. 
Bose  V.  Foord,  96  Cal.  152,  30  Pac.  1114. 

Effect  of  injunction  on  limitation  of  ac- 
tion.   30  L.  B.  A.  142. 

BL    COMMSNOEMENT    OF    ACTION    OB 
OTHES  PBOCEEDING. 

Commencement  of  action  as  interrupting 
statute  of  limitations  in  favor  of  in- 
tervener. 15  Ann.  Cas.  664. 

Effect  of  injunction  against  suing  to  pre- 
vent running  of  statute.  3  L.  B.  A. 
(N.  8.)  1187;  23  L.  B.  A.  (N.  8.)  673. 

Effect  of  injunction  or  other  legal  pro- 
ceeding on  limitation  of  time  to  bring 
suit.  4  Ann.  Cai.  147;  Ann.  Gas. 
1912D,  1022. 

Effect  of  revival  of  judgment.  18  L. 
B.  A.  565. 

Fault  of  plaintiff  causing  failure  of  suit 
as  affecting  his  right  to  additional 
time  allowed  by  statute  for  bringing 
new  action.     11  L.  B.  A.  (N.  8.)  478. 

Institution  of  action  by  foreign  corpora- 
tion before  compliance  with  domestic 
statute  as  suspending  statute  of  limi- 
tations against  such  action.  Ann.  Cas. 
1913A,  1326. 

Lack  of  jurisdiction  in  the  beginning.  8 
L.  B.  A.  (N.  8.)  296. 

Loss  of  cause  of  action  by  lapse  of  time 
pending  suit.     18  L.  B.  A.  211. 

Pendency  of  appeal  or  error  as  affecting 
running  of  statute  of  limitations 
against  an  action  for  malicious  prosecu- 
tion.    43  L.  B.  A.  (N.  8.)  611. 


Pirematnre  suits.    3  L.  B.  A.  (N.  8.)  296. 

Quashinff  summons  or  setting  aside  ser- 
vice thereof  as  affecting  statute  of 
Umitations.    45  L.  B.  A.  (N.  8.)   756. 

Bunning  of  statute  of  limitations 
against  crime  as  affected  by  indict- 
ment set  aside  or  quashed.  8  Ann.  Cas. 
194. 

Structural  weakness  at  the  outset.  3  L. 
B.  A.  (N.  8.)  296. 

Suspension  by  injunction.  30  L.  B.  A. 
142. 

Time  to  institute  action  for  malicious 
prosecution  as  interrupted  by  appeal  or 
writ  of  error  in  original  proceedings. 
Ann  Cas.  1913E,  919. 

Transition  from  federal  to  state  court. 
8  L.  B.  A.  (K  8.)  895. 

f  80.    Mode  of  compatatlon  of  time  Umltad. 

A  note  drawn  payable  "one  day  after" 
the  happening  of  a  particular  event  is  not 
due  until  the  day  after  the  event  happens. 
The  maker  has  all  of  that  day  in  which  to 
pay  the  money,  and  an  action  commenced 
during  that  day  would  be  premature;  hence 
an  action  on  it  is  not  barred  until  the  lapse 
of  the  term  allowed  by  the  statute,  after  such 
day,  and  not  including  it. — ^Hathaway  v.  Pat- 
terson, 45   Cal.   294. 

A  note  given  on  the  twenty-ninth  day  of 
February,  1868,  due  twelve  months  after 
date,  falls  due  on  the  twenty-seventh  day  of 
February,  1869,  and  it  is  too  late  to  com- 
mence an  action  on  it  on  the  first  day  of 
March,  1873,  even  if  the  last  day  of  February, 
1869,  is  Sunday. — Hibernia  Sav.  ft  Loan  Soc. 
V.  O'Grady,  47  Cal.  579. 

The  time  of  one's  minority  is  calculated 
from  the  first  minute  of  the  day  on  which  he 
is  born  to  the  first  minute  of  the  day  cor- 
responding which  completes  the  period  of 
minority;  and,  in  calculating  the  time  within 
which  he  may  thereafter  sue  for  an  interest 
in  land,  the  latter  day  is  to  be  considered 
the  first  day  of  the  five  years  allowed. — Gan- 
ahl  V.  Sober,  2  CaL  Unrep.  415,  5  Pac.  80. 

f  81.   ProoeedixigB  constitattiig  commenoement 
of  action  in  genaraL 

The  filing  of  a  complaint,  without  the  is- 
suance of  summons  thereon,  is  a  suflcient 
commencement  of  an  action  to  prevent  the 
running  of  the  statute  of  limitations. — Flan- 
dreau  v.  White,  18  Cal.  639;  Sharp  v.  Maguire, 
19  Cal.  577;  Pimental  v.  City  of  San  Fran- 
cisco, 21  Cal.  351; 'Van  Winkle  v.  Stow,  23 
Cal.  457;  contra,  see  Green  v.  Jackson  Water 
Co.,  10  Cal.  374. 

The  petition  in  proceedings  to  revoke  the 
probate  of  a  will  must  be  fiJed  within  a 
year  from  the  time  of  the  probate,  as  the 
statute  requires;  and  the  filing  must  be  with 
the  clerk.  It  is  not  enough  tnat  within  the 
year  the  petition  is  presented  to  the  judge  out 
of  court,  and  a  citation  asked  for,  nor  can 
it  be  filed  nunc  pro  tunc. — Sbarboro's  Estate^ 
In  re,  63  Cal.  6. 
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Where  a  defective  citation  is  quashed  and 
dismissed  by  the  court  it  serves  no  further 
useful  puri>ose  in  the  proceeding,  and  the 
ease  stands  as  though  no  citation  had  ever 
been  issued;  and  the  court  cannot,  after  the 
expiration  of  one  year  from  the  dismissal 
of  the  defective  citation,  order  an  amended 
or  alias  citation  to  issue,  and  the  order  and 
citation  issued  thereon  will  be  annulled  upon 
certiorari  for  want  of  jurisdiction. — ^Baciga- 
lupo  V.  Superior  Court,  108  Cal.  92,  40  Pae. 
1055. 

Under  Code  of  Civil  Procedure,  section  382, 
providing  that  where  questions  are  of  com- 
mon interest,  and  the  parties  are  numerous, 
one  may  sue  for  all;  section  753,  providing 
that  the  interest  of  all  persons  in  the  prop- 
erty must  be  set  forth  in  a  complaint  for  par- 
tition |  and  section  750,  providing  that  in 
partition  the  rights  of  aU  parties  ittLj  be 
ascertained — ^the  action  of  the  original  plain- 
tiff in  partition  is  for  the  benefit  of  all  per- 
sons interested  in  the  property  included  in 
the  complaint,  and  all  such  parties  are  actors 
from  the  commencement  of  the  suit,  so  that 
the  running  of  limitations  as  to  them  is 
stopped  by  the  filing  of  the  complaint. — 
Adams  v.  Hopkins,  144  Cal.  19,  77  Fac.  712. 

Where  the  administrator  of  the  deceased 
mother  answered  in  a  partition  suit  alleging 
that  a  deed  executed  by  a  son,  owner  of  the 
property,  to  her  was  executed  to  secure  a  debt 
to  her  and  another  son  and  daughter,  and 
sought  to  establish  the  mother's  share  of  the 
mortgage  debt  in  the  partition  proceedings, 
such  answer  must  be  considered  as  the  com- 
mencement of  an  action  to  foreclose  the  mort- 
gage, as  respects  the  question  of  the  bar  of 
the  mortgage  debt  by  the  statute  of  limita- 
tions and  by  laches.-— Sanford  v.  Bergin,  156 
Cal.  43,  103  Pac.  333. 

The  action  was  commenced  as  to  the  note 
then  due  by  the  filing  of  the  original  com- 
plaint setting  forth  the  obligation  to  pay 
the  note,  and  when  so  filed  uie  running  of 
the  four  years'  statute  of  limitations  upon 
that  obligation  was  stopped  for  the  whole  ac- 
tion, notwithstanding  any  amendment  relat- 
ing only  to  its  breach  by  nonpayment. — 
Bauer's  Law  ft  Collection  Co.  t.  Leffingwell, 
11  Cal.  App.  494,  105  Pac.  427. 

When  action  based  on  service  by  publica- 
tion deemed  commenced,  for  purpose  of 
statute  of  limitations.  28  L.  B.  A. 
(N.  S.)  702. 

When  criminal  prosecution  is  deemed 
commenced  within  statute  of  limita- 
tions.    1  Ann.  Cas.  319. 

§  82.    ISBoaiica  and  lenrice  of  proc«ii. 

Action,  except  for  purpose  of  statute  of 
limitations,  is  not  commenced  until  summons 
is  issued,  or  appearance  made  without  sum- 
mons.— Green  v.  Jackson  Water  Co.,  10  CaL 
874. 

An  aetion  on  a  note  was  commenced  by 
filing  a  complaint  within  four  years  after 
the  note  became  due,  and  a  summons  was  is- 
sued within  one  year  thereafter,  but  not 
until  after  the  expiration  of  said  four  years. 


Held,  that  the  summons  was  good. — ^Allen  v. 
Marshall,  84  Cal.  185. 

Code  of  Civil  Procedure,  section  1328,  pro- 
vides that  on  filing  a  petition  for  the  rev- 
ocation of  probate  of  a  will,  ''a  citation  shall 
be  issued  to  the  executors,"  etc.  Held,  that 
such  citation  cannot  be  issued  after  the  peti- 
tion has  been  filed  for  over  a  year,  though 
a  prior  citation  has  been  issued,  out  was 
quashed  for  irregularity. — ^Bacigalupo  ▼.  Su- 
perior Court,  108  CaL  92,  40  Pae.  1055. 

§  83.    Dof  eeta  as  to  parties. 

A  mortgage  was  foreclosed  and  the  prem* 
ises  sold  under  execution,  and  afterward  the 
sale  was  set  aside,  and  plaintiff  filed  a  sup- 
plemental eomplaint,  setting  up  a  conveyance 
of  the  mortgaged  premises  made  by  the  mort- 
gagor prior  to  tne  suit,  and  making  the 
grantees  parties  to  the  aetion.  Held,  that 
it  was  too  late  to  resort  to  a  remedy  against 
new  parties  in  aid  of  a  cause  of  action  which, 
as  to  them,  was  barred  by  the  statute  of 
limitation8.---Jeffers  v.  Cook,  58  Cal.  147. 

Amending  a  eomnlaint  so  as  to  join  other 
parties  defendant  aoes  not  make  a  new  ac- 
tion, as  against  the  original  defendant,  so  as 
to  be  barred  by  the  statute  of  limitations.— 
Lewis  V.  Adams,  70  CaL  403,  59  Am.  Bep. 
423,  11  Pac.  833. 

If  a  mortgagee  is  administrator  of  the 
estate  of  the  mortgagor,  a  suit  to  foreclose 
the  mortgage  cannot  be  maintained  for  his 
benefit  by  one  to  whom  he  assigns  the  mort- 
gage; and  if  such  a  suit  is  begun  while  he  is 
administrator,  and,  after  he  ceases  to  be  ad- 
ministrator, he  is  substituted  as  plaintiff 
therein,  the  suit  will  be  considered  as  begun 
at  the  time  of  such  substitution,  and  will 
be  barred  by  limitation  if  the  statutory 
period  has  then  elapsed. — Brown  v.  Mann,  71 
Cal.  192,  12  Pae.  5L 

The  complaint  in  an  action  against  a  firm 
of  real  estate  agents  to  recover  money  de- 
posited on  verbal  contract  of  sale  which  had 
been  rescinded  was  amended  by  making  the 
owners  of  the  land  defendants,  and  alleg- 
ing that  defendants  were  an  association  of 
two  or  more  persons  doing  business  under 
a  common  name.  A  second  amended  eom- 
plaint was  filed,  alleging  that  onlv  the  agents 
constituted  the  association,  and  both  amend- 
ments charged  all  the  defendants  with  having 
received  the  deposit  from  plaintiff,  and  to  his 
use.  Held,  that  the  last  amendment  did  not 
state  a  new  cause  of  action,  and  was  not 
barred  because  not  filed  in  two  years  from  the 
trme  the  cause  of  action  accrued,  under  Code 
of  Civil  Procedure,  section  339,  subdivision 
1,  providing  that  an  action  on  an  unwritten 
contract,  obligation,  or  liability  shall  be 
brought  within  two  years. — ^Bogart  v.  Crosby, 
91  Cal.  278,  27  Pac.  603. 

Plaintiff  furnished  materials  to  a  contrac- 
tor, who  afterward  abandoned  his  contract. 
In  an  action  to  enforce  a  lien,  plaintiff,  after 
the  time  for  commencing  an  action  amended 
its  eomplaint  by  making  the  contractor  a 
party.  Held  that,  even  if  the  contractor  was 
a  necessary  party^  defendant  was  not  preju- 
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diced   hj    the    amendment. — Green    ▼.    Clif- 
ford, 94  Cal.  49,  29  Pae.  331. 

Defendant  in  foreclosure  having  died  pend- 
ing suit,  the  filing  of  a  supplemental  com- 
plaint, substituting  the  heirs  and  representa- 
tives, is  not  the  commencement  of  a  new 
action,  as  regards  the  statute  of  limitations; 
Code  of  Civil  Procedure,  section  385,  pro- 
Tiding  that  an  action  shall  not  abate  by  death 
of  a  party,  but  may  be  continued  against 
his  successor  in  interest,  and  the  substitution 
of  defendants  is  not  the  beginning  of  a  new 
action. — Hibemia  Savings  etc.  Soc.  ▼.  Wae- 
kenreuder,  99  Cal.  503,  34  Pac.  219. 

Where  a  person  was  sued  by  the  name  of 
John  Doe,  and  his  real  name  was  thereafter 
substituted  in  the  complaint,  but  not  before 
the  statute  of  limitations  had  run  against  the 
claim,  recovery  could  nevertheless  be  had, 
since  the  defendant  was  a  party  to  the  action 
from  its  commencement. — Hoffman  v.  Keeton, 
132  Cal.  195,  64  Pae.  264. 

§  84.    I>ef  edB  or  ixragnlaxltiaB  Im  pleading  or 
other  prooaedingB. 

Where  there  is  both  an  original  and  an 
amended  complaint,  the  question  whether  the 
action  has  been  commenced  in  time  is  de- 
termined by  the  date  of  filing  the  original 
complaint. — Lorenzana  v.  Camarillo,  45  Cal. 
125. 

Filing  the  original  complaint  in  an  action 
of  trespass  does  not  stop  the  statute  of 
limitations  from  running  against  the  trespass 
on  a  parcel  of  land  inadvertently  omitted 
therefrom,  but  included  in  an  amended  com- 
plaint.— Atkinson  v.  Amador  etc.  Canal  Co., 
53   CaL   102. 

A  complaint  sought  to  recover  money  paid 
for  medical  attendance  made  necessary  by 
injuries  received  by  plaintiff  for  which  de- 
fendant was  responsible.  An  amendment, 
filed  after  the  period  of  the  statute  of  limita- 
tions on  such  actions  had  elapsed,  sought  to 
recover  the  amount  of  doctors'  bills  con- 
tracted but  not  paid.  Held,  that  no  recovery 
could  be  had  on  the  amendment. — ^Meeks  v. 
Southern  Pae.  B.  Co.,  61  Cal.  149. 

Where  a  complaint  is  amended  to  obviate 
a  variance,  and  the  cause  of  action  is  the 
same  as  that  set  out  in  the  original  com- 
plaint, the  amended  complaint  relates  to  the 
commencement  of  the  action. — Smullen  y. 
PhUlips,  92  Cal.  408,  28  Pac.  442. 

Where  an  amended  eomplaint  is  filed  which 
does  not  state  a  new  cause  of  action,  nor 
bring  in  new  parties,  it  relates  back  to  the 
filing  of  the  original  complaint,  and  the  stat- 
ute of  limitations  ceases  to  run  against  plain- 
tiff's claim  at  the  date  of  filing  the  original 
complaint. — Link  v.  Jarvia,  5  Cal.  Unrep.  750, 
33  Pae.  206. 

In  an  action  against  a  railroad  company  for 
persona]  injuries  caused  by  negligence,  an 
amendment  alleging  that  acts  of  defendant 
were  willfully  done  does  not  materially  alter 
the  cause  of  action,  so  as  to  make  a  plea  of 
limitations  available. — Bsrey  v.  Southern  Pac. 
Co.,  103  Cal.  541,  37  Pae.  500. 


Where  complaint  on  a  note  was  filed  two 
days  before  the  expiration  of  limitations  of 
four  years,  and  amended  complaint  setting 
up  a  mortgage  to  secure  such  note  was  filed 
four  days  thereafter,  the  actiqn  was  not 
barred  by  limitations,  which  ran  only  to  the 
filing  of  the  original  complaint. — Frost  v. 
Witter,  132  Cal.  421,  84  Am.  St.  Bep.  53,  64 
Pac.  705. 

An  jhnended  complaint,  filed  after  limita- 
tions had  run,  in  an  action  on  a  note,  held 
to  charge  the  same  cause  of  action  defec- 
tivelv  stated  in  the  original  complaint,  and 
not  barred  by  limitations. — ^Ball  v.  Lowe,  1 
Cal.  App.  228,  81  Pae.  1113. 

An  aetion  brought  under  section  8061,  Civil 
Code,  giving  a  Uen  to  persons  performing 
work  on  a  threshing  machine,  which  Uen  ex- 
tends ten  days  after  the  cessation  of  the 
work,  in  which  complaint  failed  to  allege  that 
the  work  was  done  on  the  threshing  machine; 
default  judgment  was  taken  on  the  complaint, 
which  default  was  set  aside  at  the  instance  of 
the  plaintiff  and  the  complaint  amended  to 
comply  with  the  provisions  of  the  statute;  the 
couit  say  that  in  view  of  the  allegations  of  the 
original  eomplaint,  and  of  the  manifest  intent 
thereof,  the  amendment  proposed  and  allowed 
was  not  the  statement  of  a  new  cause  of  ac- 
tion, which  would  be  barred  by  the  ten-day 
limitation  of  the  statute,  appellant  having 
been  a  'ief  endant  to  the  original  complaint  and 
served  with  process  before  the  statute  had  run 
in  his  favor,  and  as  against  the  appellant  the 
action  waa  begun  by  the  assignee  of  those  who 
did  the  work,  and  the  amendment  did  not  go 
to  any  other  cause  of  action,  but  simply  to  al- 
lege omitted  facts  by  which  the  relief  against 
the  property  could  be  effectively  granted  in 
favor  of  all  original  lien  claimants. — Lemon 
V.  Hubbard,  10  Cal.  App.  471,  102  Pac.  554. 

In  an  action  upon  a  note,  where  the  com- 
plaint was  filed  on  the  last  day  to  prevent  the 
oar  of  the  statute  of  limitations,  the  statute 
of  limitations  is  not  pleadable  by  demurrer  or 
by  answer  merely  because  the  signature  to 
the  complaint  was  omitted. — Canadian  Bank 
of  Commeree  v.  Leale,  14  Cal.  App.  307,  111 
Pae.  759. 

§  85.    Amendment  of  fadings. 

A  mortgage  was  executed  September  3, 
1878,  and  foreclosure  was  commenced  March 
25,  1880.  On  August  19,  1880,  plaintiff  asked 
leave  to  amend  her  complaint  so  as  to  obtain 
a  reformation  of  the  certificate  of  acknowl- 
edgment of  the  mortgage.  The  court  denied 
plaintiffs  request,  but  its  judgment  was  re- 
versed March  28, 1883;  and  subsequently,  such 
amended  complaint  was  filed.  Held,  that 
whether  the  right  to  a  reformation  is  or  is 
not  barred  in  three  years  from  the  date  of 
the  mistake,  the  amended  complaint  should 
be  treated  as  having  been  filed  at  the  date  of 
the  application,  and  therefore  the  statute  of 
limitations  would  not  prevent  such  reforma- 
tion.— Hutchinson  v.  Ainsworth,  73  Cal.  452, 
2  Am.  St.  Bep.  823,  15  Pac.  82. 

A  complaint  by  pledgors  of  personal  prop- 
erty against  the  administratrix  of  the  bailee. 
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prayinff  for  t]i«  recovery  of  the  specifie  prop- 
erty,  if  to  be  bad,  and,  if  not,  for  its  value, 
payable  in  due  course  of  administration,  and 
an  amended  complaint  stating  the  same  facts, 
but  omitting  the  prayer  for  the  return  of 
the  property  in  specie,  and  asking  only  for 
judgment  for  its  value,  aver  one  and  the  same 
cause  of  action,  and  the  statute  of  limitations 
ceases  to  run  at  the  filinff  of  the  original  com- 
plaint.— Vanderslice  v.  Matthews,  79  Gal.  273, 
21  Pac.  748. 

Amended  complaint  based  on  same  cause  of 
action  relates  back  to  date  when  original 
complaint  was  filed. — White  v.  Soto,  82  Gal. 
654,  658,  23  Pac.  210. 

Where  both  the  assured  and  a  mortgagee  to 
whom  a  loss  is  payable  under  the  policy  join 
in  an  action  to  recover  on  a  compromise  of  a 
loss,  the  action  is  not  so  changed  by  the  fil- 
ing of  an  amended  and  supplemental  com- 
plaint, after  the  payment  of  the  mortgage, 
stating  that  ^act.  as  to  permit  the  application 
of  the  statute  of  limitations. — Stockton  Gom- 
bined  Harvester  etc.  Works  v.  American  Fire 
Ins.  Co.,  121  Gal.  182,  53  Pac.  573. 

Where  the  amended  and  supplemental  com- 
plaints set  up  the  same  policy,  and  the  same 
new  agreement  with  the  defendant  by  way  of 
compromise  that  were  set  forth  in  the  original 
complaint,  the  difference  being  that  in  the 
original  complaint,  the  new  agreement  was  de- 
scribed as  being  with  the  plaintiffs,  while  in 
the  amended  and  supplemental  complaints  it 
was  described  as  being  with  the  owner  of  the 

Property,  and  the  mortgage  was  alleged  to 
ave  been  satisfied  in  the  supplemental  com- 
plaint, the  cause  of  action  is  not  changed  by 
the  amended  or  supplemental  complaint,  and 
the  statute  of  limitations  does  not  apply  as 
of  the  date  of  either  of  them,  but  only  as  of 
the  date  of  the  original  complaint.^-Stockton 
Combined  Harvester  etc.  Works  v.  American 
Fire  Ins.  Co.,  121  Gal.  182,  53  Pac.  573. 

Where  a  complaint  to  enforce  a  lien  is  filed 
before  the  claim  is  barred  bv  limitations,  an 
amendment  thereafter,  praying  for  different 
relief,  which  does  not  bring  in  new  parties 
nor  state  a  new  cause  of  action,  is  not  affected 
by  limitation. — Kent  v.  San  Francisco  Sav. 
Union,  130  Gal.  401,  62  Pac.  620. 

Plaintiff's  original  complaint,  filed  within 
four  years  of  the  giving  of  the  note  in  suit, 
alleged  that  he  loaned  money  to  defendant 
on  a  note,  and  that  he  commenced  suit 
thereon,  and  was  defeated  in  the  trial  court 
and  on  appeal,  and  that  defendant's  name 
was  forged  to  the  note,  but  that  he  received 
the  proceeds,  and  judgment  was  asked  for 
damages  therefor.  The  amended  petition, 
filed  after  the  expiration  of  four  years,  al- 
leged that  the  note  was  a  forgery,  and  was 
procured  by  an  agent  of  defendant,  and  that 
the  latter  received  the  proceeds,  and  asked 
for  judgment  on  the  note.  Held,  that  the 
amendment  substituted  a  cause  of  action  on 
the  note  for  a  cause  of  action  for  damages, 
and  was  barred  by  Code  of  Civil  Procedure, 
section  337,  requiring  suit  on  a  written  in- 
strument to  be  commenced  within  four  years. 
Campbell  ▼.  Campbell,  133  Gal.  33,  65  Pae. 
134. 


Plaintiff  sued  defendant  to  recover  money 
collected  by  him  as  sheriff  under  an  execu- 
tion, and  which  he  failed  to  pay  over,  and 
also  for  the  twenty -five  per  cent  damages  au- 
thorized by  Statutes  of  1S93,  page  346,  section 
98.  Thereafter,  and  after  the  two-year  limi- 
tation prescribed  in  Code  of  Civil  Procedure, 
section  339,  had  expired,  plaintiff  filed  an 
amended  complaint,  charging  the  defendant 
with  negligently  failing  to  collect  under  the 
execution,  whereby  the  amount  had  been  lost 
to  plaintiff.  Held,  that  the  amended  com- 
plaint changed  the  cause  of  action  so  that  the 
time  of  filing  the  original  complaint  did  not 
avoid  the  bar  of  the  statute. — Lambert  v.  Mc- 
Kenzie,  135  Gal.  100,  67  Pac.  6. 

Where  there  is  no  attempt  to  state  a  new 
cause  of  action  in  an  amended  complaint,  but 
merely  the  addition  of  matters  essential  to 
make  the  original  cause  of  action  complete, 
the  amendment,  though,  made  after  the  ex- 
piration of  the  period  of  limitation,  relates 
back  to  the  time  of  the  commencement  of  the 
action. — Buiz  v.  Santa  Barbara  Gas  k  Elec- 
tric Co.,  164  Gal.  188,  128  Pac.  330,  333. 

Where  a  complaint  attempting  to  set  up 
a  cause  of  action  given  by  the  statute  to  the 
personal  representative  of  the  deceased, 
where  his  death  is  caused  by  the  wrongful 
act  or  neglect  of  another,  is  defective  in  that 
it  fails  to  allege  that  the  deceased  left  any 
heir,  an  amended  complaint  curing  this  defect 
filed  after  the  time  allowed  for  bringing  such 
an  action  will  not  be  considered  as  setting  up 
a  new  cause  of  action,  but  will  relate  back 
to  the  commencement  of  the  action. — Buiz  v. 
Santa  Barbara  Gas  ft  Electric  Co.,  164  Gal. 
188,  128  Pac.  330,  333. 

A  cause  of  action  alleged  in  an  amended 
complaint  filed  after  limitotions  had  run  held 
not  the  same  as  that  alleged  in  the  original 
complaint,  and  barred. — Sogers  v.  Byers,  1 
Gal.  App.  284,  81  Pac.  1123. 

The  amended  complaint  contained  a  proper 
amendment  to  the  original  complaint,  and 
was  not  a  departure  therefrom  in  pleading. 
It  involved  a  continuance  of  the  same  action 
on  the  same  obligation  to  pay  the  past  due 
note  sued  upon. — Bauer's  Law  ft  Collection 
Go.  ▼.  LefSngwell,  11  Gal.  App.  494,  105  Pac. 
427. 

The  rule  that  when  a  new  and  different 
cause  of  action  is  for  the  first  time  set  forth 
in  an  amended  complaint,  the  statute  of  limi- 
tations runs  to  the  date  of  the  amended  com- 
plaint, does  not  apply,  where  the  complaint 
and  amended  complaint  upon  an  assigned  note 
set  forth  the  same  obligation,  and  the  object 
of  the  amended  complaint  is  merely  to  cure 
a  defective  averment  of  nonpayment,  which 
in  the  original  complainrHleged  only  nonpay- 
ment to  the  assignee,  without  including  non- 
payment to  the  assignor. — Bauer's  Law  ft 
Collection  Go.  ▼.  Leffingwell,  11  Gal.  App.  494, 
105  Pac.  427. 

Amendment  to  complaint  relying  on  same 
cause  of  action  but  curing  demurrable 
defects  in  original  complaint  as  stating 
new  cause  of  action.  Ann.  Gas.  1914G, 
1025. 
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Amendment  of  pleading  after  limitation 
period  by  changing  from  common  law 
to  statnte,  or  vice  yersa,  or  from  stat- 
ute to  one  jurisdiction  to  statute  of 
another.    30  L.  B.  A.  (N.  &,)  1096. 

Amendment  to  avoid  the  bar  of  the  stat- 
ute of  limitations.  S  L.  B.  A.  (N.  8.) 
293. 

Belation  of  new  pleadings  to  statute  of 
limiUtions.  3  L.  B.  A.  (N.  8.)  259;  ZB 
L.  B.  A.  (N.  8.)  196;  47  L.  B.  A.  (N.  8.) 
932. 


§86.    Snbstltiitlon  of  partleg  and  affect  as  to 
penons  not  partlea. 

Supplemental  complaint  is  commencement 
of  a  new  action  as  to  new  parties,  as  respects 
limitation. — Jeffers  t.  Cook,  58  Gal.  147. 

Some  of  defendants  were  sued  by  fictitious 
names,  bat  the  summons  was  personally  served 
on  them.  The  complaint  was  afterward 
amended  so  as  to  properly  name  defendants. 
Held,  that  defendants  were  made  parties, 
within  the  statute  of  limitations,  when  the 
summons  was  served. — ^Fox  v.  Hale  A  Nor- 
cross  Silver  Mining  Co.,  5  Oal.  Unrep.  980, 
1005,  53  Pac.  32,  169. 

Subsequently  to  the  filing  of  a  suit  against 
two  of  three  partners,  an  amendment  was  filed 
making  the  third  a  party,  but  the  action 
was  then  barred.  The  two  former  partners 
claimed  that,  as  the  suit  was  on  a  contract 
with  the  three,  it  was  not  declared  on  until 
the  filing  of  the  amendment;  hence  it  was 
barred  also  as  to  them.  Held,  that  as  the 
effect  of  the  amendment  was  not  to  state  i^ 
new  cause  of  action  against  the  original  de- 
fendants, but  the  original  cause  of  action 
against  a  new  defendant,  the  latter  alone 
could  plead  limitations  with  effect. — ^Harrison 
V.  McCormiek,  122  Cal.  651,  55  Pac.  592. 

Where  a  second  mortgagee  was  not  made 
a  party  to  a  suit  to  foreclose  the  first  mort- 
gage, and,  at  the  time  suit  was  brought  to 
forecloee  the  second  mortgage,  the  time  lim- 
ited by  law  for  suing  on  the  first  mortgage 
had  fully  elapsed,  the  second  mortgagee  was 
entitled  to  plead  the  statute  of  limitations  as 
complete  defense  to  any  rights  acquired  un- 
der the  first  mortgage. — ^IVates  v.  Sears,  144 
Cal.  246,  77  Pac.  905. 

Changes  in  partlea.    8  Ij,  B.  A.  (K.  8.) 
304. 

§  87.    Setoffs  and  oountagdifat 

Where    a   counterclaim   is   pleaded   in   an 

'  amended  answer,  and  not  in  the  original,  the 

statute  runs  against  it  until  the  filing  of  the 

amended     answer. — Perkins    v.    West    Coast 

Lumber  Co.,  5  Cal.  Unrep.  674,  48  Pac.  982. 

Under  Code  of  Civil  Procedure,  section  438, 
providing  that  defendant  may  set  up  a  counter- 
claim "existing  at  the  commencement  of  the 
action,"  a  claim  for  damages  in  favor  of  de- 
fendant against  plaintiff,  not  barred  by  limi* 
tationa  when  the  action  against  defendant 
was  commenced,  may  be  set  up,  though  it  would 
be  barred  at  the  time  it  is  pleaded  if  incor- 
porated into  a  eomplaint  the  basis  of  a  re* 


eovery. — ^Perkins  v.  West  Coast  Lumber  Co., 
120  CaL  27,  52  Pac.  118. 

The  principle  that  limitations  are  held  in 
abeyance  as  to  counterclaims  by  the  filing  of 
the  complaint  is  not  limited  to  causes  of  ac- 
tion arising  on  contract  set  up  as  counter- 
claims, but  applies  to  a  claim  for  damages 
caused  by  the  negligent  performance  of  ser- 
vices by  plaintiff.— Perkins  v.  West  Coast 
Lumber  Co.,  120  Cal.  27,  52  Pac.  118. 

Under  Code  of  Civil  Procedure,  section  438, 
declaring  that  a  defendant  may  set  up  a 
counterclaim  existing  at  the  commencement 
of  the  action,  the  ming  of  a  complaint  sus- 
pends the  running  of  the  statute  of  limita- 
tions as  to  a  counterclaim  arising  out  of  the 
transactions  set  forth  in  the  complaint.—* 
McDou^d  v.  Hulet,  132  Cal.  154,  04  Pac.  278. 

§8a    Oommaiicenient   of   new   action   after 
failure  of  f onner  action. 

Where  the  void  proceedings  were  set  aside 
by  the  superior  court,  which  made  an  order 
for  a  return  of  the  property  by  the  adminis- 
trator and  for  execution  against  him,  and  such 
order  was  annulled  upon  writ  of  review,  the 
annulment  thereof  cannot  be  deemed  the  ''re- 
versal of  a  judgment  upon  appeal,"  within 
the  provision  of  section  355  of  the  code,  allow- 
ing a  new  action  to  be  commenced  "within 
one  year  after  the  reversal,"  and  does  not 
operate  to  extend  the  time  for  commencing 
an  action  to  recover  the  property. — ^Fay  v. 
Costa,  2  Cal.  App.  241,  83  Pac.  275. 

Kew  action,  on  demand  barred  by  limita- 
tion, after  dismissal  of  action  for  fail- 
ure to  give  security  for  costs.  3  Ann. 
Cas.  97. 

§  89.    Presentation  of  claim  against  estate  of 
decedent. 

The  allowance  of  a  claim  against  the  estate 
by  the  administrator  and  probate  judge  pre- 
vents the  claim  from  becoming  barred  by  the 
statute,  even  if  It  is  not  filed  in  the  probate 
court.— Willis  v.  Farley,  24  Cal.  490. 

There  is  no  statutory  suspension  of  the 
right  of  action  beyond  the  period  of  ten  days 
after  presentation  of  the  claim,  after  which 
action  may  be  brought  as  upon  a  rejected 
claim;  and  the  Umitation  of  one  year  after 
the  issuance  of  letters  of  administration,  op- 
erating to  extend  the  general  statute  of  lim- 
itations, cannot  be  further  extended  by  the 
neglect  of  the  administrator  to  indorse  a  for- 
mal rejection  of  the  claim  thereupon. — Bar- 
clay V.  Blackinton,  127  Cal.  189,  59  Pac.  834. 

The  allowance  and  approval  of  a  claim 
against  the  estate  of  a  person  deceased  stays 
the  statute  of  limitations. — Schroeder's  Es- 
tate, In  re,  Myr.  Prob.  7. 

§90.    InatiiYmkcj  or  proceedings  in  land  ds- 
ysrtnufnt. 

The  commencement  of  a  contest  in  the 
United  States  land  department  will  not  stop 
the  running  of  the  statute  of  limitations  of 
the  state.— Southern  Pac.  B.  Co.  v.  Whitaker, 
109  Cal.  268,  41  Pac.  1083. 
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Time  between  institution  and  diBmissal  of 
insolvency  proceedings  must  be  deducted  from 
period  of  limitations.  Statute  does  not  run 
during  period  covered  by  pendency  of  in- 
solvency proceedings. — Union  Collection  Go.  t. 
Soule,  141  Cal.  99,  100,  74  Pae.  549. 

L    SUSPENSION  BY  ACTS  OF  PASTIES. 

§90a.    In  g«ii«raL 

If  the  contracts  were  to  be  construed  as 
merely  agreeing  for  a  suspension  of  legal 
rights,  and  of  the  pursuit  of  legal  remedies 
upon  the  notes  during  the  period  of  the  es- 
crow, the  running  of  the  statute  was  sus- 
pended while  the  impediment  created  by 
the  agreement  of  the  parties  endured;  and 
the  forbearance  evidenced  by  suspension  of 
legal  right  to  sue  on  the  notes  bearing  no 
interest  must  be  considered  as  an  essential 
part  of  the  consideration  for  which  the  notes 
were  given. — Daniels  v.  Daniels,  3  Cal.  App. 
294,  85  Pac.  134. 

Claims  against  fund  assigned  for  cred- 
itors.    26  L.  B.  A.  737. 

Concealment  by  physician  as  suspending 
statute  of  limitations  against  action  for 
malpractice.    Ann.  Cas.  1914B,  908. 

Effect  of  creating  testamentary  trust  for 
payment  of  debts.  5  L.  B.  A.  (N.  S.) 
361. 

Effect  of  negligence  to  stop  running  of 
statute.    1  L.  B.  A.  319. 

Effect  of  overt  act  within  limitation  per- 
iod where  the  conspiracy  was  originally 
formed  and  the  first  act  committed  be- 
yond the  period  of  limitation.  12  L. 
B.  A.  (N.  S.)  1053. 

Effect,  on  running  of  statute  of  limita- 
tions, of  request  not  to  sue  or  agree- 
ment not  to  plead  the  statute.  16  Ij. 
B.  A.  (N.  S.)  645. 

Power  of  partner  after  dissolution  to  in* 
terrupt  statute.     15  L.  B.  A.  656. 

Specific  agreement  to  waive  the  statute^ 
63  L.  B.  A.  193. 

■  "  Other  agreements  that  cause  delay* 
63  L.  B.  A.  198. 

What  will  prevent  or  delay  running  of 
limitation  on  stipulated  time  for  com- 
mencing suit  on  insurance  policy.  47 
L.  B.  A.  700. 


UL    AOKKOWLEDOMBNT,    KEW   PBOIC- 
ISE  AND  PABT  PATICEKT. 

§91.    Nature  in  generaL 

A  bank  loaned  a  street  railway  company 
large  sums  of  money  at  various  times,  the 
loans  being  made  in  the  form  of  overdrafts, 
the  account  being  carried  in  the  name  of  the 
treasurer  of  the  company,  though  it  was  re- 
garded both  by  the  bank  and  the  company 
as  the  debt  of  the  company.  Subsequently 
the  companv  gave  the  bank  its  note  covering 
all  the  indebtedness.  Held,  that  the  note  was 
merely  a  continuance  of  the  existing  indebt- 
edness, and  limitation  began  to  run  from  the 
time  the  money  was  borrowed. — Santa  Bosa 


Nat.  Bank  t.  Barnett,  126  Cal.  407,  58  Pac. 
85. 

Code  of  Civil  Pirocedure,  section  360,  rela- 
tive to  limitations,  provides  that  no  acknowl- 
edgment is  sufficient  evidence  of  a  new  con- 
tract by  which  to  take  a  case  out  of  the 
statute  unless  the  same  is  in  writing.  Civil 
Code,  section  1697,  enacts:  "A  contract  not 
in  writing  may  be  altered  in  any  respect  by 
consent  of  the  parties,  in  writing,  without  a 
new  consideration,  and  is  extinguished 
thereby  to  the  extent  of  a  new  alteration." 
One  orally  agreed  to  give  another  a  certaili 
sum  in  consideration  of  his  moving  off  certain 
land,  and  thereafter  the  promisor  stated  to 
the  promisee  that  he  would  pay  the  money 
as  soon  as  convenient  or  as  soon  as  he  could 
get  the  money  from  a  certain  source,  to  which 
the  promisee  acquiesced,  and  there  was  noth- 
ing to  indicate  that  the  promisee  was  pressing 
payment.  Held,  that  the  agreement  as  to 
payment  from  a  certain  source  was  not  a 
mere  forbearance,  and  therefore  not  within 
section  360,  but  was  either  a  new  or  continu- 
ing contract  within  section  360,  or  a  material 
alteration  within  section  1697;  and  being  oral 
did  not  prevent  limitations  from  running 
against  the  promisee  from  the  time  of  his  re- 
moval.— ^Morehouse  v.  Morehouse,  6  Cal.  Un- 
rep.  966,  69  Pac.  625;  case  affirmed  in  bank; 
140  Cal.  88,  73  Pac.  738. 

Acknowledgment  of  debts  barred  by  limi- 
tations.   8  Am.  Dec.  162. 

Acknowledgment  to  take  debt  out  of  stat- 
ute.   5  L.  B.  A.  743;  10  L.  B.  A.  511. 

Effect  of  new  promise  or  acknowledgment 
of  debt  to  remove  bar  of  limitations  to 
enforce  vendor's  lien.  39  L.  B.  A. 
(N.  S.)  1177. 

Effect  of  new  promise  or  payment  on 
barred  judgment.  8  L.  B.  A.  (N.  S.) 
440. 

'  Effect  of  new  promise  to  revive  judgment 
or  judgment  debt.    9  Ann.  Cas.  254. 

From  what  new  promise  is  inferable. 
58  Am.  Bep.  749. 

New  promise  after  bar.    53  L.  B.  A.  362. 

New  promise  or  acknowledgment  to  re- 
move bar  of  statute  of  limitations 
against  an  action  based  on  tort.  13 
L.  B.  A.  (N.  S.)  912. 

•^'—  From  what  inferable.  58  Am.  Bep. 
749. 

^—  What  amounts  to.  35  Am.  Bep. 
417;  36  Am.  Bep.  197;  52  Am.  Bep. 
401. 

Promise  or  acknowledgment  to  take  debt 
out  of  the  statute  of  limitations.  62 
Am.  Dec.  101. 

Bomoval  of  bar  of  statute  of  limitations 
against  action  ex  delicto  by  new  prom- 
ise.    11  Ann.  Cas.  180. 

Bevival  of  barred  debt  by  inclusion  in 
schedule  of  liabilities.  4  Ann.  Cas. 
939. 

What  acknowledgment  or  new  promise 
prevents  operation  of  statute  of  limi- 
tations or  revives  the  obligation.  102 
Am.  St.  Bep.  751. 
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Wliat  aeknowledgment  sufficient  to  re- 
move limitation  of  action.  23  Am. 
Dec.  588. 

.  When  aeknowledgment  renews  debt  dis- 
charged \}j  bankmptey.  38  Am.  St. 
Bep.  737. 

What  amounts  to  new  promise  or  ac- 
knowledgment.   35  Am.  Bep.  417. 

What  is  new  promise^  and  when  sufficient 
to  reviye  the  debt.    3$  Am.  Bep.  197. 

§  92.    Persona  to  whom  made. 

An  acknowledgment  of  a  debt  due  an 
estate  and  barred  by  the  statute  of  limita- 
tions, if  made  to  the  administrator  while 
acting  as  such,  inures  to  the  benefit  of  the  es- 
tate, and  is  sufficient. — ^Farrell  t.  Palmer,  36 
Cal.  187. 

To  establish  a  new  contract  for  the  pur- 
pose of  taking  a  ease  out  of  the  statute  of 
limitations  there  must  be  a  promise  to  pay,  or 
an  acknowledgment  from  wnich  a  promise  is 
necessarily  implied,  and  such  promise  or  ac- 
knowledgment must  be  made  to  the  creditor 
himself .—Biddell  v.  Brizzolara,  64  Cal.  354,  30 
Pac.  609. 

Transactions  between  the  maker  of  a  note 
and  the  executor  of  the  payee,  showing  that 
the  dealings  were  not  carried  on  by  the 
executor  as  such,  but  in  his  personal  char- 
acter, and  a  simple  permission  given  by  the 
maker  to  the  executor  that  he  might  apply 
any  balance  of  accounts  there  might  be  in 
his  favor  to  the  payment  of  the  note  belong- 
ing to  the  estate,  will  not  take  such  a  note 
out  of  the  statute  of  limitations.— SuUenber* 
ger's  Estate,  in  re,  72  Cal.  549, 14  Pac.  513. 

Assuming  that  letters  written  by  the  sup- 
posed debtor  to  a  single  heir  of  the  creditor, 
who  at  the  time  was  not  a  representative  of 
the  estate,  or  authorized  to  bind  it,  con* 
tained  lan^age  which,  if  written  to  the  cred* 
iter  or  his  personal  representative,  would 
constitute  a  sufficient  acknowledgment  to  take 
the  debt  out  of  the  operation  of  the  statute, 
they  could  not  have  that  effect,  there  being 
no  privity  of  contract  between  the  debtor  and 
the  heir;  and  the  subsequent  appointment  of 
the  heir  as  administrator  could  not  have  the 
effeet  to  revive  the  right  of  action  because 
of  such  prior  letters. — ^Visher  v.  Wilbur,  5  Cal. 
App.  562,  90  Pac.  1065,  91  Pae.  412. 

Person  to  whom  new  promise  most  be 
made  to  toll  or  remove  bar  of  statute 
of  limitations.  5  Ann.  Cas.  811;  19 
Ann.  Cas.  103;  25  L.  B.  A.  (N.  8.) 
805;  33  L.  B.  A.  (N.  S.)  262. 

1 9S.    PexBona  by  whom  made. 

Assumption  of  mortgage  by  vendee  of 
mortgagor  is  not  a  new  promise  by  mortgagor 
to  prevent  limitation. — ^Biddell  v.  Brizzolara, 
56  Cal.  374. 

A  debt  owing  by  defendant*!  deceased 
husband  to  plaintiff,  which  is  barred  by  lim- 
itations, is  not  such  consideration  as  will 
sapport  an  agreement  by  her  to  pay  the 
amount  of  the  debt. — Sullivan  y.  Sullivan,  99 
CaL  187,  33  Pae.  862. 


Where  a  claim  has  become  barred  under 
the  statute  of  limitations,  the  bar  cannot  be 
waived  by  an  acknowledgment  of  the  debt  by 
the  administrator. — Vrooman  v.  Li  Po  Tai, 
113  Cal.  302,  45  Pac.  470. 

In  an  action  for  money  loaned,  written  ae- 
knowledgment of  which  is  claimed  to  have 
been  made  within  four  years,  as  required  by 
Code  of  Civil  Procedure,  section  360,  a  find- 
ing that  defendant  did  not  acknowledge  any 
indebtedness  to  plaintiff  in  writing  is  sus- 
tained, where  the  indebtedness  claimed  by 
plaintiff  to  have  been  acknowledged  was  of  a 
debt  due  to  her  husband. — Rounthwaite  v. 
Bounthwaite,  6  Cal.  Unrep.  878,  68  Pac.  304. 

Defendant's  promise,  if  made  to  plaintiff, 
being  without  an^  consideration,  is  unenforce- 
able.— Bounthwaite  v.  Bounthwaite,  6  Cal. 
Unrep.  878,  68  Pac.  304. 

AcknowledgiUent  in  writing  of  the  exist- 
ence of  a  mortgage  executed  by  the  succes- 
sors in  interest  of  the  mortgagor  operates 
to  set  a  new  date  for  limitation  to  run  from 
as    to    the   mortgage,    though    there   was    no 

Sromise  to  pay  the  mortgage  debt. — ^Foster  v. 
iowles,  138  Cal.  346,  717  Pac.  494,  649. 

A  party  who  expressly  agrees  to  pay  a  par* 
ticular  debt  which  the  person  contracting 
with  him  admits  that  he  owes  to  a  third 
party  cannot  thereafter  be  heard  to  say  that 
the  debt  is  not  owing,  and  much  less  should 
he  be  permitted  to  urge  that,  while  the  debt 
was  once  due  from  the  person  with  whom  he 
has  contracted,  the  statute  of  limitations  has 
intervened  to  prevent  its  collection. — Davis 
▼.  Davis,  19  Cal.  App.  797,  127  Pae.  1061,  1052. 
Acknowledgment,    made    by    a   stranger. 

57  Am.  Bep.  334. 
Acknowledgment    or   new   promise,   pay- 
ment of  dividend   by  assignee  of  in- 
solvent debtor  does  not  amount  to.     52 
Am.  Bep.  401. 

Acknowledgment  or  payment  by  one  joint 
or  joint  and  several  promisor.  51  Am. 
Dec.  330. 

■  New  promise  by  a  joint  debtor.  10 
Am.  Dec.  695. 

Act  of  grantee  of  land  who  takes  subject 
to  mortgage  as  reviving  or  keeping 
alive  debt  secured  by  mortgage.  Ann. 
Cas.  1914C,  1111. 


§04. 


Joint  debtoii. 


W.  and  K.,  being  owners  in  common  of  two 
adjoining  lots,  marked  "H"  and  "I,"  respect- 
ively, W.  mortgaged  his  undivided  interest 
in  lot  H  to  plaintiff  to  secure  his  note  falling 
due  March  I,  1854.  On  April  2,  1856,  W. 
and  K.  made  a  written  asreement,  which  was 
not  recorded,  to  divide  the  lots,  and  to  give 
to  each  other  deeds  of  their  respective  por- 
tions so  soon  as  it  could  be  legally  done. 
K.  was  to  have  lot  H,  of  which  he  immedi- 
ately took  possession.  On  May  10, 1858,  plain- 
tiff and  W.  accounted,  and  at  the  foot  of 
the  account  noted  that  a  certain  sum  was 
admitted  by  the  parties  to  be  the  balance 
due,  and  that  collection  should  not  be  en- 
forced before  January  1,  1859.  At  this  time 
plaintiff  had  no  knowledge  of  the  agreement 
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between  EL  and  W.,  bnt  the  deeds  were  ex- 
ebanged  under  this  agreement  on  April  8, 
1859,  K.  then  knowing  of  the  transactions 
between  W.  and  plaintiff.  October  28,  1859, 
plaintiff  sued  in  foreclosure,  joining  K.  and 
W.  as  defendants.  K.  pleaded  the  statute  of 
limitations.  The  court  found  that  plaintiff 
left  the  state  in  1853,  and  remained  absent 
until  the  spring  of  1858,  during  which  time 
K.,  as  his  agent,  received  the  interest  on  the 
mortgage  debt;  but  further  than  this  the 
court  did  not  find  as  to  his  agency.  Held, 
that  E.  might  avail  himself  of  the  statute,  but 
that,  if  the  debt  had  not  been  barred  at  the 
time  of  W.'s  acknowledgment,  and  plaintiff, 
with  no  notice  of  the  agreement,  had  suf- 
fered the  statute  to  run,  relVing  on  the  ac- 
knowledgment, then  he  would  have  been  en- 
titled to  protection. — ^McCarthy  ▼.  White,  21 
Cal.  495,  82  Am.  Dec.  754. 

The  promise  of  one  of  several  joint  ob- 
ligors cannot  avaU  to  revive  as  against  the 
otners  a  cause  of  action  barred  by  the  statute 
of  limitations,  or  to  suspend  the  running  of 
the  statute. — State  Loan  etc.  Co.  v.  Cochran, 
130  Cal.  245,  62  Pac.  466,  600. 

The  giving  of  a  new  note  by  testator  for 
a  part  of  the  note  on  which  he  was  jointly 
and  severally  liable  did  not  suspend  the 
right  of  ihe  holders  of  the  original  note  to 
sue  him  for  the  remainder  of  the  indebted- 
ness.— Woolwine  v.  Storrs,  148  Cal.  7,  113 
Am.  St.  Rep.  183,  82  Pac.  434. 

Acknowledgment  by  one  of  several  oblig- 
ors as  barring  defense  of  statute  of 
limitations  by  others.  17  Ann.  Cas. 
176. 

Acknowledgment,  or  promise  to  pay  by 
joint  debtor  as  ap^ent  of  codebtor,  as 
suspending  or  tolling  statute  of  limita- 
tions as  to  himself.  38  L.  B.  A.  (N.  S.) 
685. 

Acknowledgment  or  payment  by  one  joint 
or  joint  and  several  promisor.  61  Am. 
Dec.  330. 

Effect  of  acknowledgment  hj  mortgagor 
to  toll  statute  as  against  his  grantee  or 
other  person  holding  interest  in  prop- 
erty through  him.  28  L.  B.  A.  (N.  8.) 
169. 

New  promise  by  a  joint  debtor.  10  Am. 
Dec.  695. 

Payment  by  one  joint  debtor,  whether 
avoids  effect  of  the  statute  as  to  an- 
other.   55  Am.  Bep.  42. 

Promise  by  principal  as  extending  limita- 
tion period  as  to  surety.  37  L.  B.  A. 
(N.  8.)  272. 


f  96.    Act  of  leglsUtnre. 

Bonds  of  a  city  were  dated  March  25, 
1858,  payable  in  two  years.  March  9,  1855, 
an  act  passed  the  legislature,  reincorporating 
the  city,  and  providing  that  the  trustees 
should  semi-annually  levy  a  tax,  etc.,  and,  if 
the  city  debt  were  not  paid  in  three  years, 
then  they  should  levy  an  extra  tax  to  dis- 
charge the  surplus  amount  outstanding.  In 
1858  a  second  act  was  passed,  substantially 
the  same,  but  specifying  a  period  of  six  years. 


instead  of  three.  The  acts  were  passed  at  the 
instance  of  the  corporators.  Tne  suit  was 
brought  April  5,  1860.  Held,  that  these  acts 
recognizing  the  debt  prevented  the  running 
of  the  statute  of  limitations. — ^Underbill  v. 
Trustees  of  City  of  Sonera,  17  Cal.  172. 

§  96.    Fona  uaA  veqnialtaB  Im  g&ai&nL 

In  a  suit  in  assumpsit  for  goods  sold  and 
delivered,  the  fact  that  the  respective  mem- 
orandum-books of  plaintiff  and  defendant 
were  compared,  the  result  ascertained,  and  the 
accounts  orally  acknowledged  by  one  of  the 
defendants  to  be  correct  is  simply  a  parol  ad- 
mission of  correctness,  and  insufficient  to  take 
the  case  out  of  the  statute  of  limitations. — 
Weatherwax  v.  Cosumnes  Valley  Mill  Co., 
17  Cal.  344. 

Writing,  relied  on  as  evidence  of  a  new 
promise,  must  contain  an  express  promise, 
or  an  acknowledgment  of  the  debt  as  an  ex- 
isting debt,  from  which  a  present  promise 
may  be  inferred. — Biddel  v.  Brizzolara,  56 
CaL  374. 

Under  Code  of  Civil  Procedure,  section  360, 

Sroviding  that  no  acknowledgment  of  an  in- 
ebtedness  is  sufficient  to  remove  the  bar  of 
the  statute  of  limitations,  unless  the  acknowl- 
edgment be  in  writing,  and  signed  b^  the 
gerson  making  it,  an  acknowledgment  m  the 
andwriting  of  the  debtor  in  the  form  of  a 
receipt,  as  follows:  "Beceived  December  8, 
1880,  of  Henry  M.  Naglee,  $1,000,  on  account 
of  the  within" — and  signed  by  the  creditor,  is 
sufficient  to  remove  the  bar  as  to  the  debtor, 
Naglee,  named  therein. — Auzerais  v.  Naglee, 
74  Cal.  60,  15  Pac.  371. 

Where  a  debtor  signs  the  following  memo- 
randum on  account  stated:  "This  last  item  to 
be  investigated  as  to  amount.  On  my  return 
from  New  York  I  will  settle  the  above  ac- 
count with  P.  T.  personally" — the  subsequent 
indorsement,  "This  agreement  renewed  this 
day,"  is  sufficient,  under  Code  of  Civil  Pro- 
cedure, section  360,  providing  that  no  promise 
is  sufficient  evidence  of  a  new  or  continuing 
contract  by  which  to  take  the  case  out  of  the 
statute  unless  in  writing  signed  by  the  party. 
Tuggle  V.  Minor,  76  Cal.  96,  18  Pac.  131. 

After  notice  to  the  purchaser  of  stocks  by 
the  seller  of  his  inability  to  deliver,  verbal 
promises  to  deliver  the  stocks  when  he  could 
will  not  take  the  case  out  of  the  statute  of 
limitations,  by  reason  of  Code  of  Civil  Pro- 
cedure, section  360,  which  provides  that  no 
promise  is  sufficient  for  such  purpose,  unless 
in  writing,  signed  by  the  party  to  be  charged 
thereby. — Bose  v.  Foord,  3  Cal.  Unrep.  438,  28 
Pac.  229;  ease  affirmed  in  bank,  96  Cal.  152,  ZQ 
Pac.  1114. 

New  promise  to  pay  barred  debt  must  be 
clear,  distinct,  unconditional  and  unequivocal. 
Lambert  v.  Schmalz,  118  Cal.  33,  35,  50  Pac. 
13. 

Devise  or  legacy  reciting  consideration  at 
acknowle&ment  affecting  bar  of  stat- 
ute.   1  L.  B.  A.  (N.  S.)  1117. 

Expression  of  hope  or  expectation  as  a 
new  promise  which  will  toll  the  statute 
of  limitations.    38  L.  B.  A.  (N.  B.)  577. 
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New  promife  accompanied  by  request  to 
know  if  creditor  is  satisfied.  43  L.  B. 
A.  (N.  S.)  535. 

New  promise,  indefinite  acknowledgment 
of  indebtedness.     29  Am.  Dec.  407. 

Promise  or  acknowledgment  to  take  debt 
ont  of  the  statute  of  limitations.  62 
Am.  Dec.  101. 

Promise  to  pay  as  soon  as  one  can.  27 
L.  B.  A.  (N.  8.)  300. 

Unaccepted  offer  of  compromise  as  tolling 
statute.    37  L.  B.  A.  (N.  8.)  885. 

5  97.    *—  Bequlrement  of  writing. 

Section  31  of  the  limitation  act  excludes 
all  admowledgments  and  promises  not  in 
writing;  and  a  promise  implied  from  the 
fact  of  part  payment  constitutes  no  excep- 
tion.—Pena  V.  Vance,  21  Cal.  142. 

To  take  a  contract  out  of  the  statute  there 
must  be  an  acknowledgment  or  new  promise 
"contained  in  some  writing,  signed  Dy  the 
party  to  be  charged  thereby." — HeinUn  ▼. 
Castro,  22  Cal.  100:  Qalvin,  Eetate  of,  51  Cal. 
215;  Auzerais  v.  Naglee,  74  Cal.  60,  67,  15 
Pac.  371;  Booth  ▼.  Hoskins,  75  Cal.  271,  275, 
17  Pac.  225;  Lambert  ▼.  Schmalz,  118  Cal.  33, 
36,  50  Pac.  13. 

In  an  action  for  money  loaned,  written  ae- 
knowledgment  of  which  is  claimed  to  have 
been  made  within  four  years,  as  required  by 
Code  of  Civil  Procedure,  section  360,  a  finding 
that  defendant  did  not  acknowledge  indebt- 
edness to  plaintiff  in  writing  is  sustained 
where  defendant's  promise,  if  made  to  plain- 
tiff, was  without  consideration  and  unenforce- 
able.— Bounthwaite  v.  Bounthwaite,  6  Cal. 
Unrep.  878,  68  Pac.  304. 

An  estoppel  in  pais  cannot  be  urged  as 
against  the  requirements  of  the  code  that  the 
promise  must  be  evidenced  by  writing  to  re- 
move the  bar. — Bounthwaite  v.  Bounthwaite, 

6  Cal.  Unrep.  878,  68  Pac.  304. 

There  were  three  modes  of  taking  a  ease  out 
of  the  statute  of  limitations  prior  to  tiie  act 
of  9  Geo.  lY,  chapter  14:  (1)  Acknowl- 
edgment by  words  only;  (2)  a  promise  by 
words  only;  (3)  part  payment.  That  stat- 
ute substituted  for  acknowledgments  and 
promises  by  words  only,  a  writing  embodying 
the  same  and  signed  by  the  party  to  be 
charged,  leaving  part  payment  as  it  was  be- 
fore the  act. — PsJmer  v.  Andrews,  1  McAlL 
491,  Fed.  Cas.  No.  10,683. 

The  statute  of  limitations  of  the  state  of 
CaUfomia  must  receive  a  similar  construction. 
Palmer  v.  Andrews,  1  McAll.  491,  Fed.  Cas. 
No.  10,683. 

Written  promise  or  acknowledgment  re- 
lied on  to  take  case  out  of  statute  of 
limitations  as  aided  by  other  writings. 
12  Ann.  Cas.  811. 

|9a    —  Bufllcleiicy  of  aeknowledgmmt  in 
g«n«ral. 

Whei|  a  creditor  sues  after  the  statute  has 
ran  upip  the  original  contract,  his  cause  of 
action  if  not  f  onnded  on  the  original  contract, 
YI  OaL  I>if«st--860 


but  upon  the  new  promise,  the  original  con- 
tract, or  the  moral  obligation  arising  there- 
upon, being  a  sufficient  consideration  for  the 
new  promiae. — McCormick  v.  Brown,  36  Cal. 
180,  95  Am.  Dec.  170;  Lambert  v.  8chmalz, 
118  Cal.  33,  35,  50  Pac.  18. 

Beceipt  written  by  debtor  and  signed  by 
creditor  is  sufficient  acknowledgment.— Au- 
seraia  t.  Naglee,  74  Cal.  60,  69,  15  Pac.  371. 

Acknowledgment  need  not  be  subscribed  by 
debtor  if  his  assent  is  evident  from  any  part 
of  instrument. — Auzerais  v.  Naglee,  74  Cal. 
60,  69,  15  Pac.  371. 

Open  account  barred  by  statute  is  not  re- 
lieved by  statement. — Auzerais  v.  Naglee,  74 
Cal.  60,  67,  15  Pac.  371;  Kahn  v.  Edwards,  75 
Cal.  192,  193,  7  Am.  St.  Bep.  141,  16  Pac.  779. 

A  letter  written  by  a  debtor  to  his  cred- 
itor, referring  to  property  bought  of  the 
creditor,  and  requesting  employment  of  the 
creditor  in  order  that  he  might  pay  for  it  in 
work,  amounts  to  an  unqualified  admission  of 
an  existing  debt  which  the  debtor  desires  to 
pay  (Code  of  Civil  Proc,  sec.  360),  and  is 
sufficient  to  interrupt  the  running  of  limita- 
tions; and  the  suggestion  of  a  new  mode  of 
payment,  not  being  made  as  a  condition  of 
the  acknowledgment,  did  not  impair  the  effect 
of  the  admission,  the  bar  of  the  statute  then 
being  two  years  remote.  (Judgment,  52  Pac. 
836,  reversed.) — Southern  Pac.  Co.  v.  Pressor, 
122  Cal.  413,  55  Pac.  145. 

Code  of  Civil  Proeedure,  section  860,  pro- 
viding that  no  acknowledgment  or  promise  is 
sufficient  evidence  of  a  new  contract  by  which 
to  take  the  case  out  of  the  statute  of  limita- 
tions unless  in  writing,  signed  by  the  party 
to  be  charged,  is  satisfied  by  letters  signed 
by  such  party,  the  first  asking  for  a  state- 
ment of  his  account,  the  second  containing  a 
partial  payment,  and  promising  to  make  a 
further  payment,  and  the  third  containing 
an  order  on  a  third  party  for  payment  of  in- 
terest.— Concannon  v.  Smith,  134  Cal.  14,  66 
Pac.  40. 

Where  an  aeeount,  after  it  is  barred  by  lim- 
itations, is  sent  to  the  debtor,  with  a  blank 
indorsement,  acknowledging  its  correctness 
and  a  promise  to  pay,  which  he  declines  to 
sign,  his  silence  as  to  its  correctness  cannot 
remove  the  bar  of  Code  of  Civil  Procedure, 
section  360,  providing  that  no  acknowledgment 
is  sufficient  evidence  of  a  new  contract,  unlesa 
in  writing  and  signed  by  the  party  charged. 
Bounthwaite  v.  Bounthwaite,  6  CaL  Unrep. 
878,  68  Pac.  304. 

It  is  not  necessary  that  the  name  of  the 
corporation  should  be  subscribed  to  its  writ- 
ten record  or  memorial  of  its  acts.  It  la 
enough  that  the  record  shows  upon  its  face 
that  it  is  the  act  of  the  corporation.  Nor 
need  the  acknowledgment  or  promise  to  pay 
the  certificate  be  delivered  to  the  beneficiary; 
nor  is  it  essential  that  she  should  have  the 
possession  of  the  record. — Dearborn  v.  Grand 
Lodge  of  Ancient  Order  of  United  Workmen, 
138  Cal.  658,  72  Pac.  154. 

Shortly  before  an  indebtedness  secured  by 
mortgage  would  have  become  barred  by  the 
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ftatute  of  limitationB,  tlie  attorney  for  the 
mortgagee  wrote  to  the  mortgagor  apecifieallj 
ealling  his  attention  to  the  indebteaness  and 
to  the  fact  that  it  would  soon  outlaw,  and 
suggested  its  renewal  or  payment.  In  re- 
sponse the  mortgagor  immediately  wrote  to 
the  attorney  as  follows:  "In  response  to  the 
mortgage  referred  to  in  yours  of  recent 
date,  I  see  no  necessity  of  making  a  new 
mortgage.  An  agreement  extending  the  old 
mortgage  will  have  the  same  effeet,  won't  it; 
however,  if  you  must  have  a  new  mortgage 
will  make  it.  Nothing  ever  outlaws  me." 
Held,  that  the  letters  constituted  a  sufficient 
acknowledgment  in  writing  of  the  indebted- 
ness to  take  it  out  of  the  operation  of  the 
statute  of  limitations. — Worth  ▼.  Worth,  155 
Cal.  599,  102  Pac.  663. 

Conceding  that  a  suit  by  the  mortgage 
debtor  and  a  daughter  to  whom  the  mortgagee 
has  assigned  her  rights  to  represent  them  by 
quitclaim,  to  redeem  from  a  deed  of  trust 
executed  by  the  mortgage  debtor,  involTOS  a 
continuous  declaration  by  the  mortgagor  of 
the  continuance  of  the  mortgage  debt  and 
lien  in  favor  of  the  mother  as  mortgagee;  yet 
it  is  held  that  after  all  rights  of  all  parties 
sind  their  legal  representatiTes  were  fixed  by 
the  final  decree,  a  sufficient  lapse  of  time  stiU 
remained  thereafter  to  bar  the  enforcement  of 
the  mortgage  lien  in  favor  of  the  appellants. 
Sanford  v.  Bergin,  156  CaL  48,  103  Pac.  333. 

Th9  acknowledgment  of  a  debt,  in  contem- 
plation  of  section  360  of  the  Code  of  Civil 
Procedure  providing  for  the  taking  of  con- 
tracts out  of  the  operation  of  the  statute  of 
limitations,  must  be  a  distinct,  unqualified, 
unconditional  recognition  of  an  obligation  for 
which  the  person  making  such  admission  is 
liable.— Powell  v.  Petch,  166  Cal.  329,  136 
Pac.  55. 

A  letter  written  by  a  debtor  to  his  creditor 
after  the  bar  of  the  statute  of  limitations 
had  attached  to  the  debt,  making  inquiry  as 
to  the  status  of  the  "indebtedness,"  and  re- 
questing information  as  to  its  condition,  is 
insufficient  evidence  of  an  admission  of  the 
debt,  or  of  a  new  contract  to  take  the  in- 
xlebtedness  out  of  the  statute  of  limitationa. 
Powell  V.  Petch,  166  Cal.  329,  136  Pac.  55. 

Limitations  by  which  an  overdraft  on  a 
bank  was  barred  held  not  to  help  the  benefi- 
ciary of  a  life  policy  claiming  its  proceeds 
from  the  bank  which  had  applied  the  policy 
on  the  overdraft  as  money  prior  to  the  com- 
pletion of  the  bar. — Du  Bruts  v.  Bank  of 
Visalia,  4  Cal.  App.  201,  87  Pac.  467,  469. 

In  order  to  revive  a  claim  which  is  barred 
by  the  statute,  a  writing  is  essential,  and  it 
must  contain  either  an  express  or  implied 
promise  to  pay  an  existing  debt.  In  the  ab- 
sence of  an  express  promise,  the  acknowledg- 
ment must  be  unequivocal,  and  must  contain  a 
direct  and  unqualified  admission  of  an  existing 
debt  for  which  the  party  is  liable,  and  which 
be  is  willing  to  pay.— Visher  v.  Wilbur,  5  Cal. 
App.  662,  90  Pao.  1065,  91  Pao.  412. 

In  order  to  render  such  aeknowledgment 
fuffieient,  it  must  be  a  direct,  distinct,  un- 
qualified and  unconditional  adndssion  of  the 


debt  which  the  party  ia  ready  and  willing  to 
pay,  and  it  must  be  made  either  to  the  cred- 
itor himself  or  to  one  known  to  be  his  agent 
or  legal  representative. — ^President  ft  Board 
of  Trustees  of  California  College  v.  Stephens, 
11  Cal.  App.  523,  105  Pac.  614. 

The  new  promise,  which  will  remove  the 
bar  of  the  statute,  must  be  general  and  un- 
qualified. It  must  be  a  promise  to  enforce 
which  an  action  will  lie,  and  generally  an 
agreement  to  transfer  a  designated  deposit 
or  other  personal  property  cannot  be  en- 
forced.—Ontwaters  V.  Brownlee,  22  CaL  App. 
535,  135  Pac.  300. 

An  acknowledgment  or  new  promise  which 
will  take  a  case  out  of  the  operation  of  the 
statute  of  limitations  must  be  a  distinct  and 
unconditional  admission  of  the  debt  which 
the  par^  is  liable  for  and  willing  to  pay,  or 
a  direct  and  unqualified  promise  to  pay  the 
amount  of  the  indebtedness.  If  the  acknowl- 
edgment is  complete,  the  law  will  supply  the 
promise  to  pay;  and  if  the  instrument  itself 
contain  a  sufficient  promise,  no  further  ac- 
knowledgment of  the  debt  is  required. — Out- 
waters  V.  Brownlee,  22  Cal.  App.  535,  135 
Pac.  300. 

Acknowledgment,  what  sufficient  to  re- 
move. 23  Am.  Dec.  588;  38  Am.  St. 
Bep.  737. 

Necessity  that  new  promise  to  remove  bar 
of  statute  of  limitations  should  be  defi- 
nite as  to  particular  debt  in  question. 
Ann.  Cas.  1914B,  223. 

Kew  promise,  when  sufficient  to  revive 
the  debt.    36  Am.  Bep.  197. 

Promise  or  acknowledgment  to  take  debt 
out  of  the  statute  of  limitations.  62 
Am.  Dee.  164;  102  Am.  St.  Bep.  751. 

§  98a.    —  *—  Acknotwledgiiia&t  to  atran- 

An  unqualified  acknowledgment  of  the  ex- 
istence of  the  mortgage  debt,  made  to  a 
stranger,  and  which  was  not  calculated  or  in- 
tended to  influence  the  action  of  the  creditor, 
will  not  take  the  ease  out  of  the  statute,  nor 
constitute  a  cause  of  action  in  favor  of  the 
creditor  against  the  debtor. — President  ft 
Board  of  Trustees  of  California  College  v. 
Stephens,  11  Cal.  App.  523,  105  Pac.  614. 

There  is  no  ground  for  a  distinction  in 
favor  of  an  acknowledgment  to  a  stranger 
made  prior  to  the  bar  of  the  statute,  and 
against  one  made  after  the  bar  of  the  statute 
has  run,  either  as  to  the  character  or  nature 
of  the  promise  or  the  person  to  whom  it  is 
made.  The  distinction  between  the  acknowl- 
.  edgment  of  a  debt  before  and  after  the  stat- 
ute has  run  consists  merely  in  its  effect  upon 
the  debt  and  the  remedy;  and  there  is  as 
mueh  reason  in  requiring  the  acknowledgment 
to  be  made  to  the  creditor  or  some  one  in 
privity  with  or  representing  him  in  the  one 
case  as  in  the  other. — President  ft  Board  of 
Trustees  of  California  College  v.  Stephens,  11 
Cal.  App.  523,  105  Pao.  614. 

The  main  purpose  of  requiring  the  acknowl- 
edgment made  prior  to  the  bitf  of  the  atat* 
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nte  to  be  made  io  the  creditor  or  someone 
known  to  repreeent  bim  is  that  he  may  de- 
pend thereon  and  know  when  hie  lien  will 
expire.  He  cannot  depend  upon  an  acknowl* 
edgment  to  a  stranger  of  which  he  is  igno* 
rant,  and  to  allow  the  statute  to  expire  and 
then  plead  such  acknowledgment  is  the  result 
of  hie  own  negligence,  and  such  acknowledg- 
ment has  no  leg^  effect  in  his  faTor. — Presi- 
dent ft  Board  of  Trustees  of  Galifomia 
College  ▼.  Stephens,  11  Cal.  App.  523, 105  Pac, 
614. 

An  acknowledgment  of  the  existence  of  the 
mortgage  lien  made  by  the  mortgagor  to  the 
county  assessor  for  his  information  alone,  and 
for  the  purpose  of  relieving  himself  of  part 
of  the  taxes,  and  to  preyent  the  mortgage 
from  being  overlooked  to  his  detriment  is 
made  to  a  stranger.  The  mortgagee  cannot 
claim  it  as  a  waiver  of  the  statute,  when  it 
was  not  intended  to  be  communicated  to,  and 
was  not  relied  upon  by,  the  mortgagee,  and 
the  complaint  does  not  aver  that  it  was  known 
until  three  years  thereafter,  when  the  com* 
plaint  was  prepared. — President  ft  Board  of 
Trustees  of  California  College  v.  Stephens^  U 
CaL  App.  523,  105  Pae.  614. 


§99. 


Qnallflcatlon  and  oonditioDfl. 


Where,  on  request  by  plaintiff  to  pay  a 
debt,  defendant  wrote  tiiat  "I  hope  to  sell  cer- 
tain property  and  obtain  money  wherewith  to 
pay  the  debt,"  that  "I  am  anxious  to  pay," 
and  that  "I  feel  under  obligations  to  you," 
and  "it  will  be  a  real  pleasure  to  pay  you 
promptly,"  and  that  after  selling  certain 
cattle,  "all  they  bring  I  expect  to  send  to 
yon,"  it  constitutes  a  sufficient  acknowledg* 
ment  of  the  debt  to  take  it  out  of  the  statute 
of  limitations.— Farrell  v.  Palmer,  36  Cal.  1S7. 

Where  defendant's  intestate  promised  to 
plaintiff  a  certain  sum  if  he  would  move  from 
a  ranch,  and  after  plaintiff  had  moved,  and 
while  the  original  promise  was  enforceable, 
promised  to  pay  the  money  as  soon  as  he  could 
get  it  out  of  the  ranch,  the  second  promise  did 
not  continue  the  cause  of  action  on  the  origi- 
nal promise,  but  constituted  an  independent 
cause  of  action,  so  that  action,  having  been 
begun  after  limitations  would  have  barred  re- 
covery on  the  original  promise,  the  action  is 
on  the  new  promise,  which,  with  breach 
thereof,  must  be  pleaded.  (Order,  6  Cal.  Un« 
rep.  966,  69  Pac.  625,  affirmed  on  rehearing.)—* 
Morehouse  v.  Morehouse,  140  CaL  88,  73  Pae. 
738. 

An  instrument  dated  and  signed  by  a  per- 
son since  deceased,  stating  Siat  he  has  a 
certain  amount  of  money  on  deposit  at  a 
named  bank  which  at  his  death  he  wishes 
paid  to  a  designated  person  "for  kindness 
she  has  shown  me  during  my  lifetime,  and 
she  is  to  pay  all  my  funeral  expenses  and 
just  debts,"  is  not  such  an  acknowledgment 
of  an  indebtedness  to  her  or  promise  to  pay 
as  will  remove  the  bar  of  the  statute  of 
limitations. — Cutwaters  v.  Brownlee,  22  CaL 
App.  535,  135  Pac.  300. 


iioo. 


Certainty  and  deflnltenesB. 


An  acknowledgment;  within  the  statute,  to 
SBpport  an  implied  promise,  must  be  a  direct^ 


distinct,  unqualified,  and  unconditional  ad- 
mission, of  the  debt  which  the  party  is  liable 
and  willing  to  pay.  Such  acknowledgment 
cannot  be  deduced  from  an  offer  or  promise  to 
pay  a  part  of  the  debt,  or  the  whole  debt  in  a 
particular  manner,  or  at  a  specified  time,  or 
upon  specified  conditions. — McCormick  v. 
Brown,  36  Cal.  180,  95  Am.  Dec.  170. 

New  promise  is  implied  from  an  unquali- 
fied written  acknowledgment,  showing  willing- 
ness or  intention  to  pay. — Biddel  v.  Brizzo- 
lara,  56  Cal.  374. 

An  acknowledgment  or  promise  to  take  a 
personal  contract  to  pay  money  out  of  the 
statute  of  limitations,  under  section  360  of 
the  Code  of  Civil  Procedure,  must  be  in  writ- 
ing, and  must  be  a  direct,  distinct,  unqualified 
and  unconditional  admission  by  the  person 
making  the  contract  of  the  debt  which  he  is 
liable  and  willing  to  pay. — Pierce  v.  Merrill, 
128  CaL  473,  79  Am.  St.  Bep.  63,  61  Pac.  67. 

A  vague,  indeterminate  and  conditional 
declaration  in  a  letter  that  if  the  estate  has 
any  valid  claim  against  the  writer  he  will  pay 
it  if  he  ever  gets  money  enough  to  do  so  does 
not  constitute  an  acknowledgment  from  which 
even  a  conditional  promise  to  pay  the  specific 
debt  declared  upon  can  be  implied. — ^Visher  v. 
Wilbur,  5  Cal.  App.  562,  90  Pae.  1065,  91  Pac. 
412. 

There  must  be  a  clear  and  definite  acknowl- 
edgment of  the  debt,  a  specification  of  the 
amount  due,  or  a  reference  to  something  by 
which  such  amount  can  be  definitely  and  cer- 
tainly ascertained. — Cutwaters  v.  Brownlee, 
22  CaL  App.  535,  185  Pae.  300. 

New  promise,  indefinite  acknowledgment 
of  indebtedness.    29  Am.  Dec.  457. 

f  101.    OoBBtmctlon  and  operation. 

The  doctrine  of  numerous  authorities  that 
the  new  promise  constitutes  the  real  cause 
of  action,  and  that  the  original  contract  is 
only  the  consideration  for  the  promise,  held 
to  be  unsound.  The  true  view  held  to  be, 
that  the  action  is  upon  the  original  demand, 
and  that  the  new  promise  is  only  evidence 
that  the  statute  does  not  operate  as  a  bar 
to  its  proseeution. — Smith  v.  Bichmond,  19 
Cal.  476. 

Under  the  provisions  of  the  thirty-first  sec- 
tion of  the  statute  of  limitations,  there  are 
two  ultimate  facts  that  may  be  proved  in  the 
mode  therein  prescribed — a  continuing  con- 
tract, and  a  new  contract.  The  statutory  ac- 
knowledgment or  promise,  if  made  while  the 
original  contract  is  a  subsisting  liability, 
establishes  a  continuing  contract;  while,  if 
made  after  the  bar  of  the  statute,  a  new  con- 
tract is  created. — McCormick  v.  Brown,  36 
CaL  180,  95  Am.  Dec.  170. 

If  circumstances  accompanying  acknowl- 
edgment negative  intention  to  pay,  new  prom- 
ise is  not  implied. — ^Biddel  v.  Brizzolara,  56 
Cal.  374. 

Written  agreement  between  a  debtor  and 
creditor  for  the  arbitration  of  a  disputed  in- 
debtedness, which  recites  in  general  terms 
fact  of  indebtedness,  and  contains  promise 
by  debtor  to  pay  amount  of  award,  wheth 
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made  before  or  after  the  statute  of  limita* 
tiosg  has  run  against  the  demand,  is  not  suf- 
ficient to  defeat  the  bar  of  the  statute  in  an 
action  brought  on  the  original  indebtedness 
after  the  statute  has  run. — Curtis  v.  City  of 
Sacramento,  70  Gal.  412,  11  Pae.  748. 

A  loose  statement  by  the  maker  of  a  note, 
after  the  running  of  the  statute  of  limita- 
tions, to  the  effect  that  he  would  settle  the 
whole  indebtedness  on  his  return,  and  pay 
the  balance,  if  any  was  found  due,  does  not 
amount  to  such  "a  substitution  of  a  new  ob- 
ligation between  the  same  parties,  with  in- 
tent to  extinguish  the  old  obligation,"  as  is 
required  by  Civil  Code,  section  1531,  to  con- 
stitute a  novation. — Sullenberger's  Estate,  In 
re,  72  Cal.  540,  14  Pac.  513. 

A  letter,  written  by  a  debtor  to  his  credi- 
tor, referring  to  property  bought  of  the 
creditor,  and  requesting  employment  of  the 
creditor  in  order  that  he  might  pay  for  it  in 
work,  amounts  to  an  unqual&ed  admission  of 
an  existing  debt  which  the  debtor  desires  to 
pay  (Code  Civ.  Proc,  sec.  360),  and  is  suffi- 
cient to  interrupt  the  running  of  limitations; 
and  the  suggestion  of  a  new  mode  of  payment, 
not  being  made  as  a  condition  of  the  acknowl- 
edgment, did  not  impair  the  effect  of  the  ad- 
mission, the  bar  of  the  statute  then  being 
two  years  remote.— Southern  Pac.  Co.  v. 
Pressor,  52  Pac.  836. 

Where  a  corporation,  having  borrowed 
money,  gives  a  note  acknowledging  its  liabil- 
ity, and  promising  to  pay  the  amounts,  it 
prevents  the  bar  of  the  statute  of  limitations, 
and  preserves  the  liability  until  the  maturity 
of  the  note. — ^London  ft  8.  F.  Bank  v.  Parrott, 
125  Cal.  472,  73  Am.  St  Bep.  64,  58  Pac.  164. 

Where  an  original  obligation  is  barred  by 
limitations,  and  an  acknowledgment  or  prom- 
ise to  pay  is  made  after  the  statutory  period 
has  expired,  which  is  relied  on,  the  action 
must  be  brought  on  the  new  promise,  and 
not  on  the  original  obligation. — Bodgers  v. 
Byers,  127  Cal.  528,  60  Pac.  42. 

Where  a  new  acknowledgment  or  promise 
to  pay  is  made  before  limitations  have  run 
against  the  original  obligation,  an  action 
brought  after  the  original  claim  would  have 
been  barred  except  for  such  new  promise  must 
be  brought  on  the  original  obligation,  since  by 
the  new  promise  the  original  obligation  be- 
comes a  continuing  contract,  from  which  the 
bar  of  the  statute  has  been  removed. — Bodgers 
V.  Byers,  127  Cal.  528,  60  Pac.  42. 

Where  a  new  promise  to  pay  a  debt  before 
limitations  had  run  against  the  original  ob- 
ligation was  conditional,  and  not  an  absolute 
promise  to  pay  according  to  the  terms  of  the 
obligation,  an  action  brought  after  limita- 
tions had  run  against  the  original  debt  can 
only  be  brought  on  the  substituted  condi- 
tional promise. — Bodgers  v.  Byers,  127  Cal. 
528,  60  Pac.  42. 

An  absolute  and  unconditional  guaranty 
by  stockholders  of  a  debt  of  a  eorporation, 
which  guaranty  appears  on  its  face  to  be 
barred  by  the  provisions  of  seetion  387  of  the 
Code  of  Civil  Procedure,  is  not  saved  from 
such  bar,  as  to  a  stockholder  participating 


therein^  because  of  wxtHea  admissions,  made 
by  such  stockholder  as  an  agent  of  the  eor- 
poration,  of  the  existing  indebtedness  of  the 
corporation,  if  the  adnSssion  does  not  refer 
in  any  manner  to  the  eontraet  of  guaranty.— 
Pierce  v.  Merrill,  128  CaL  473,  79  Am.  St. 
Bep.  63,  61  Pae.  67. 

Where  the  note  and  mortgage  in  a  suit  be- 
came due  February  3,  1893,  and  the  prem- 
ises were  conveyed  to  defendant  on  Decem- 
ber 21,  1895,  defendant  assuming  the  mort- 
gage, an  action  to  foreclose  the  mortgage  be- 
gun June  9,  1897,  was  not  barred  by  the  four 
years'  statute  of  limitations,  since  the  assump- 
tion of  the  mortgage  by  defendant  was  a 
new  promise  in  writing,  which  started  the 
limitation  running  anew,  and  of  which  the 
mortgagee  could  avail  himself. — ^Daniels  v. 
Johnson,  129  CaL  415,  79  Am.  St.  Bep.  123, 
61  Pae.  1107. 

The  constitution  of  a  benefit  society  pro- 
vided that  jurisdiction  should  be  vested  in 
a  board  of  arbitration  to  determine  all  con- 
troversies as  to  the  liability  of  the  grand 
lodge  for  any  claim  made  against  it  by  those 
claiming  to  be  beneficiaries  of  deceased  mem- 
bers, and  a  decision  of  a  majority  of  the 
board  should  be  conclusive,  subject  to  appeal 
to  the  grand  and  supreme  lodge.  Plaintiff's 
claim  was  referred  to  the  board  of  arbitra- 
tion, and  its  report,  signed  by  the  members 
of  the  board,  declared  that  plaintiff  "is  en- 
titled to  receive  and  have  paid  to  her  by  this 
fraud  lodge  the  said  sum  of  two  thousand 
ollars,  payable  to  her  under  said  beneficiary 
certificate."  Held  to  be  an  unequivocal  ad- 
mission of  liability  on  the  part  of  the  grand 
lodge,  taking  the  claim  out  of  the  statute  of 
limitations. — ^Dearborn  v.  Orand  Lodge,  A.  O* 
U.  W.,  138  Cal.  658,  72  Pac.  154. 

It  was  immaterial  that  the  record  of  the 
proceedings  before  the  board  was  not  de- 
livered to  plaintiff. — ^Dearborn  v.  Grand  Lodge, 
A.  o;  U.  Wv,  138  Cal.  658,  72  Pac.  154. 

Notwithstanding  Civil  Code,  section  2876, 
mortgagee's  claim  for  advances  to  protect  his 
security  held  barred  by  two  or  four  years' 
limitations  (Code  Civ.  Proc,  sees.  337,  339), 
though  original  indebtedness  is  continued  by 
new  note.— Churchill  v.  Woodworth,  148  CaL 
669,  113  Am.  St.  Bep.  324,  84  Pac.  155. 

When  a  written  acknowledgment  of  the 
mortgage  debt  is  made  before  the  bar  of  the 
statute  has  attached  to  the  debt,  the  debt  is 
extended  and  the  mortgage  is  kept  alive  and 
continues  with  it.  But  when  the  acknowledg- 
ment, as  in  this  case,  was  made  after  the  bar 
of  the  statutes  had  fully  attached  to  the  mort- 
gage debt,  the  mortgage  lien  was  extinguished 
by  such  bar  of  the  statute,  and  no  continu- 
ance of  the  debt  as  a  new  cause  of  action 
by  such  acknowledgment  can  have  the  effect 
to  revive,  renew,  or  extend  the  mortgage  lien. 
Sanf ord  v.  Bergin,  156  Cal.  43,  103  Fac.  333. 

When  a  debtor  makes  a  written  acknowl- 
edgment or  promise  before  the  action  is 
barred  upon  the  original  contract,  he  does 
not  make  himself  liable  a  second  time  te 
pay  the  same  debt,  and  the  old  promise  is 
not  merged  in  the  new;  but  he  merely  con- 
tinues hSi  original  liability  for  a  longer  term 
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by  aimplj  waiving  lo  much  of  the  period  of 
limitations  as  has  mn  in  his  favor. — National 
Cfele  Mfg.  Go.  ▼.  San  Diego  G.  Go.,  9  Cal. 
App.  Ill,  98  Pac.  64. 

Where  the  two  years'  statute  applicable  to 
a  eontraet  for  goods  sold  and  delivered  is  ex- 
tended hj  written  aeknowledgment  made  be- 
fore the  eause  of  action  is  barred,  the  cause 
of  action  becomes  fully  barred  by  the  ex- 
piration of  two  years  from  the  date  of  the 
tut  acknowledgment. — National  Cycle  Mfg. 
Co.  ▼.  San  Diego  G.  Co.,  9  GaL  App.  Ill, 
98  Pac.  64. 

Section  360  of  the  Code  of  CiTil  Procedure, 
proriding  that  "no  acluiowledgment  or  prom- 
ise ia  sufficient  evidence  of  a  new  or  continu- 
ing contract  to  take  the  case  out  of  the  opera- 
tion of  this  title,  unless  the  same  is  contained 
in  some  writing,  signed  by  the  party  to  be 
eharged,"  is  to  be  construed  as  making  the 
acknowledgment  evidence  of  a  "new  contract" 
when  it  is  made  after  the  full  bar  of  the 
statute  has  attached,  and  evidence  only  of  a 
''continuing  contract"  while  the  contract  is 
a  subsisting  liability. — National  Cycle  Mfg. 
Co.  V.  San  Diego  C.  Co.,  9  Cal.  App.  Ill,  98 
Pac.  64. 

The  rights  of  the  plaintiff  are  not  barred 
by  the  statute  of  limitations,  where,  notwith- 
standing the  notes  and  mortgages  were  con- 
verted by  defendant  to  its  own  use,  conced- 
ing that  the  statute  was  then  set  in  motion 
rather  than  at  the  date  of  payment  thereof, 
yet  where  the  record  shows  that  defendant 
within  the  statute  in  writing  acknowledged 
its  obligation  to  pay  the  plaintiff  the  amount 
agreed  to  be  paid,  the  court  properly  found 
that  the  action  is  not  barred  by  the  statute. 
McGormick-Ormand  Co.  v.  Nofziger  Bros.  L. 
Co.,  10  Cal.  App.  241,  101  Pac.  688. 

In  an  action  to  foreclose  a  mortgage  pre* 
snmptively  barred  by  the  statute  of  limita* 
tions,  where  the  plaintiff  relies  upon  a  written 
acknowledgment  of  the  mortgage  debt  made 
before  the  statute  had  run,  such  acknowl- 
edgment, if  sufficient,  had  the  effect  to  ex- 
tend the  mortgage  debt,  and  the  mortgage 
Hen  continued  with  it. — ^President  ft  Board  of 
Tmateea  of  California  College  v.  Stephens,  11 
Cal.  App.  523,  105  Pac.  614. 

Joint  contracts,  agency  existing  in  one 
contractor  to  act  for  and  bind  another 
by  acknowledgment  or  new  promise, 
65  Am.  St.  Bep.  683. 

f  102.    BenriTil  of  the  debt  as  levlTal  of  tt«n 
or  otbar  lecnxity. 

A  mortgage  barred  by  the  statute  of  limi- 
tations is  not  renewed  by  a  renewal  of  the 
nota  secured. — Wells  v.  Harter,  56  Cal.  342. 

Under  Civil  Code,  section  2922,  providing 
that  "a  mortgage  can  be  created,  renewed, 
or  extended  only  by  a  writing  executed  with 
the  formalities  required  in  the  ease  of  a  grant 
of  real  property,"  a  letter,  written  by  the 
debtor  to  the  creditor,  acknowledging  the 
existence  of  a  debt  which  he  desires  to  pay, 
and  casually  referring  to  a  mortgage  which 
secorea  tbe  aamoj  does  not  renew  or  extend 


the    mortgage    lien. — Southern    Pae.    Co.    ▼• 
Prosser,  52  Pac.  836. 

An  aetion  on  a  debt  barred  by  limitations, 
except  for  an  acknowledgment  of  the  debt 
before  the  statute  had  run,  is  based  on  the 
original  debt,  and  not  on  the  new  promise; 
and  hence  an  action  to  foreclose  a  mortgage, 
brought  after  the  original  period  of  limita- 
tion, is  not  barred,  where  the  debt  has  been 
acknowledged  before  the  running  of  limita- 
tions, since  Civil  Code,  section  2911,  provides 
that  a  lien  is  not  extinguished  by  lapse  of 
time  short  of  that  within  which  an  aetion  may 
be  brought  on  the  "principal  obligation." 
(Judgment,  52  Pac.  836,  reversed.) — Southern 
Pae.  Co.  V.  Prosser,  122  Cal.  413,  55  Pac.  145. 

Under  Civil  Code,  section  2922,  providing 
that  a  mortgage  can  be  renewed  or  extended 
only  by  a  writing  executed  with  the  formali- 
ties required  in  a  deed,  a  new  promise,  after 
the  statute  has  run,  to  pay  the  debt  secured, 
does  not  revive  or  extend  the  mortgage. — 
Weinberger  v.  Weidman,  134  Cal.  599,  66  Pac. 
869. 

The  subsequent  renewal  of  the  note  created 
the  debt  anew,  but  it  did  not  renew,  revive 
nor  continue  the  mortgage. — ^Kern  Valley 
Bank  v.  Koehn,  157  GaL  237,  107  Pac.  111. 

§103.    Part  payment  in  generaL 

Part  payment  made  before  contract  has  ex- 
pired by  limitation  is  insufficient  to  take  the 
case  out  of  the  statute. — ^Fairbanks  v.  Daw- 
son, 9  Cal.  89. 

Where  a  creditor  receives  from  his  debtor 
a  note  of  a  third  person  to  apply  on  the  debt, 
limitations  do  not  begin  to  mn  against  the 
debt  until  the  note  matures,  as  such  a  recep- 
tion constitutes  an  extension  of  time.— 
Griffith  V.  Qrogan,  12  Cal.  317. 

Part  payment  has  always  been  held  suffi- 
cient to  take  the  debt  on  which  it  is  made 
out  of  the  statute.  Unless  accompanied  at 
the  time  with  qualifying  declarations  or  acts 
on  the  part  of  tne  party  nuJung  the  payment, 
it  is  deemed  an  unequivocal  admission  of  a 
subsisting  contract  or  liability,  from  which  a 
jury  is  justified  and  bound  to  infer  a  new 
promise.  And  it  matters  not  whether  the 
payment  be  either  upon  the  principal  or  in- 
terest of  the  debt. — ^Barron  v.  Kennedy,  17 
GaL  574. 

A  part  payment  does  not  take  a  debt  from 
the  operation  of  our  statute  of  limitations, 
unless  such  payment  is  evidenced  by  a  writ- 
ing signed  by  the  party  to  be  charged  thereby. 
Pefia  V.  Vance,  21  Gal.  142. 

Acknowledgment  or  new  promise,  pay- 
ment of  dividend  by  assignee  of  insol- 
vent debtor,  does  not  amount  to.  52 
Am.  Bep.  401. 

At  what  time  does  a  partial  payment 
made  by  cheek  or  note  arrest  the  run- 
ning of  the  statute  of  limitations.  1 
B.  B.  G.  494. 

Does  the  last  payment  on  a  past-due  debt 
secured  by  a  mortgage,  which  debt  sub- 
sequently becomes  barred,  fix  the  per- 
iod from  which  the  limitation   appli* 
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cable  to  the  mortgage  is  to  be  com* 
puted.     11  L.  E.  A.  (N.  S.)  744. 

Effect  of  giving  a  check  for  an  indebted- 
ness, or  part  thereof,  to  toll  the  statute 
of  limitations  upon  the  original  indebt- 
edness.    18  L.  S.  A.  (N.  8.)  223. 

Effect  of  part  payment  on  mortgage  by 
one  cotenant  to  toll  statute  of  limita- 
tions as  to  others.  27  L.  B.  A.  (N.  8.) 
146. 

Effect  of  part  payment  to  revive  judg- 
ment or  judgment  debt.  9  Ann.  Cas. 
254. 

Effect  of  payment  bv  mortgagor  to  toll 
statute  as  against  his  grantee  or  other 
person  holding  interest  in  property 
through  him.    28  L.  B.  A.  (N.  8.)  169. 

Effect  of  payment  of  interest  on  running 
of  statute  of  limitations.  4  Ann.  Cas. 
634. 

Effect  of  payment  on  barred  judgment. 
8  L.  B.  A.  (N.  8.)  445. 

Effect  of  payment  on  conditions  to  take  a 
debt  out  of  the  bar  of  the  statute  of 
limitations.    55  L.  B.  A.  320. 

Effect  of  payment  on  security  held  as  col- 
lateral to  stay  running  of  statute 
against  principal  obligation.  12  L.  B. 
A.  (N.  8.)  1032. 

Effect  of  payments  to  estop  one  from 
pleading  statute  of  limitations.  63 
L.  B.  A.  203. 

Effect  of  specific  application  of  payment 
to  last  item  of  open  account  upon  the 
statute  of  limitations.  19  L.  B.  A. 
(N.  8.)  126. 

General  undirected  payment  to  creditor 
holding  several  barred  claims  as  revival 
of  any  one  of  them.     14  Ann.  Cas.  56. 

Giving  check,  bill,  note,  etc.,  as  part  pay- 
ment or  collateral  security,  as  starting 
statute  of  limitations  running  anew. 
15  Ann.  Cas.  332. 

.Giving  of  commercial  paper  as  taking 
debt  out  of  statute.  35  L.  B.  A. 
(N.  8.)  97. 

Part  payment  by  joint  debtor  as  suspend- 
ing running  of  statute  of  limitations  as 
to  joint  obligors  not  authorizing  or 
ratifying  such  act.  Ann.  Cas.  1912D, 
1328. 

Part  payment,  by  trustee  in  bankruptcy 
of  personal  representative  of  joint 
maker  of  promissory  note,  as  removing 
bar  of  statute  of  limitations  as  to  other 
makers.     11  Ann.  Cas.  59. 

Part  payment,  in  full  satisfaction  of 
debt,  as  removing  bar  of  statute  of 
limitations  as  to  part  not  paid.  14  Ann. 
Cas.  213. 

Payment  by  joint  debtor  as  agent  of  co- 
debtor,  as  suspending  or  tolling  statute 
of  limitations  as  to  himself.  38  L.  B. 
A.  (N.  S.)  685. 

Payment  by  principal  as  extending  limita- 
tion period  as  to  surety.  37  L.  B.  A. 
(N.  8.)  272. 

Payment  of  interest  by  devisee  of  prop- 
erty covered  by  mortgage,  as  keeping 


debt  alive  against  whole  estate.    2  B. 
B.  C.  293. 

Payment  on  barred  debt  as  reviving  lien 
of  barred  mortgage  given  to  secure 
debt.     Ann.  Cas.  1912B,  508. 

Bevival  of  barred  debt  by  application  of 
general  payment.  14  L.  B.  A.  208;  13 
L.  B.  A.  (N.  8.)  1141.    . 

Bight  to  apply  indebtedness  owed  by 
creditor  to  debtor,  for  purpose  of  toll- 
ing stotute.    42  L.  B.  A.  (N.  8.)  1155. 

§  104.    IndonMment  on  note  <Mr  other  ia- 

atnunant. 

A  memorandum  indorsed  upon  an  overdue 
bond,  stating  a  receipt  of  a  portion  of  the 
debt,  and  also  extending  the  time  and  chang- 
ing in  some  respects  ^e  terms  of  payment, 
signed  by  the  obligee  alone,  but  assented  to 
by  the  obligor,  is  not  a  writing  "signed  by 
the  party  to  be  charged  thereby,"  and  does 
not  affect  the  operation  of  the  limitation  stat- 
ute.— Pefia  V.  Vance,  21  Cal.  142. 

A  part  payment  indorsed  on  a  note,  whether 
made  before  or  after  the  claim  is  barred,  will 
not  take  the  case  out  of  the  statute.  The  ac- 
knowledgment must  be  signed  by  the  party 
to  be  charged.— Heinlin  v.  Castro,  22  Cal.  100. 

Application  by  creditor  of  proceeds  of 
foreclosed  security  as  part  payment 
sufficient  to  revive  barred  note.  14 
Ann.  Cas.  980. 

Application  by  creditor  of  undirected 
payment  to  debt  barred  by  limitation 
as  reviving  unpaid  portion.  13  Ann. 
Cas.  1203. 

Effect  of  application  of  proceeds  of  sale 
under  deed  of  trust  or  mortgage  upon 
the  running  of  the  statute  of  limita- 
tions against  the  indebtedness  secured. 
14  L.  B.  A.  (N.  8.)  479. 

Effect  of  application  to  indebtedness  of 
proceeds  of  sale  of  collateral  security, 
upon  running  of  statute  of  limitations. 
27  L.  B.  A.  (N.  8.)  843. 

Indorsement  of  payment  on  promissory 
note  by  holder  as  sufficient  proof  of 
part  payment  to  stop  running  of  stat- 
ute of  limitations.  Ann.  Cas.  191 3 A, 
1223. 


IV.    OPERATION  AND  SFFBOT  OF  BAB 
BT  UMITATION. 

§  105.    Operation  as  to  rlghti  and  remediea  in 
general. 

A  complaint  resting  on  the  fact  that  plain- 
tiff was  compelled  to  and  did  take  up  and 
pay  notes  which  he  had  made  for  defendant's 
accommodation  is  not  demurrable  on  the 
ground  that  the  action  is  barred,  the  com- 
plaint noi  showing  when  plaintiff  made  the 
payments. — Pleasant  v.  8amuels,  114  Cal.  34, 
45  Pae.  998. 

A  count  of  a  complaint  alleging  the  pay- 
ment by  the  plaintiff  of  accommodation  notes 
executed  by  plaintiff  at  defendant's'  request, 
which  does  not  state  the  time  of  payment  of 
the  notes,  does  not  show  on  its  face  that  the 
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cause  of  action  is  barred  by  the  statute  of 
liiiiitations,  nor  does  the  fact  that  the  notes 
were  apparently  barred  when  the  suit  was 
commenced  show  that  the  cause  of  action  is 
barred  by  the  statute. — ^Pleasant  ▼.  Samuels, 
114  Cal.  34,  45  Pac.  998. 

Code  of  Civil  Procedure,  section  458,  pro- 
Tiding  that,  if  the  plea  of  limitations  is  con* 
troTerted,  the  party  relying  on  it  "must  estab- 
lish, on  the  trial,  the  facts  showing  that  the 
cause  of  action  is  so  barred,"  does  not  apply  to 
a  demnrrer  to  a  complaint  on  the  ground  that 
the  facts  alleged  therein  show  that  the  cause 
of  action  is  barred. — Williams  ▼.  Bergin,  116 
CaL  56,  47  Pac.  877. 

A  demurrer  to  a  complaint  on  the  ground 
of  limitations  can  be  sustained  only  where  it 
affirmatively  appears  from  the  complaint  that 
plaintiff's  cause  of  action  is  barred. — Will- 
iams V.  Bergin,  116  Cal.  66,  47  Pac.  877; 
Pleasant  v.  Samuels,  114  Cal.  34,  45  Pac.  998. 

Defendant  borrowed  money  from  K.,  giving 
a  note  and  conveying  land  as  security,  and 
at  defendant's  request  plaintiff  paid  the  note, 
taking  a  conveyance  of  the  land  from  E.,  and 
executing  a  written  agreement  to  convey  to 
defendant  on  payment  of  the  debt.  For  the 
same  debt,  defendant  executed  a  note  to  plain- 
tiff, on  which  the  latter  brought  action,  bas- 
ing his  complaint  on  the  theory  that  he  held 
title  in  trust  for  defendant  until  the  pay- 
ment of  the  note.  Held,  that  the  note  given 
to  plaintiff  initiated  a  new  period  for  the 
statute  of  limitations,  so  that  the  debt  and 
mortgage  were  not  barred. — Wilcox  v.  Greg- 
ory, 135  Cal.  217,  67  Pac.  139. 

A  mortgagor's  absence  from  the  state,  while 
suspending  the  running  of  the  statute  of  limi- 
tations as  against  the  mortgagee's  right  to 
foreclose  the  mortgage,  will  not  prevent  the 
attachment  of  other  liens  after  the  time  lim- 
ited has  elapsed,  so  as  to  give  the  liens 
Sriority  over  the  mortgage. — ^Brandenstein  v. 
ohnson,  140  Cal.  29,  73  Pac.  744. 

If  an  obligation  has  not  been  paid,  it  is 
still  an  indebtedness,  whether  barred  by  the 
statnte  or  not.  Statutes  of  limitations  are 
statutes  of  repose;  they  do  not  extinguish 
the  debt  but  only  bar  the  remedy. — ^Powell 
v.  Petch,  166  Cal.  329,  136  Pac.  55. 

Applicability  of  state  statute  of  limita- 
tiona  to  lien  of  judgment  of  federal 
court.    47  L.  B.  A.  478. 

Bar  of  debt  to  corporation  as  bar  to  en- 
forcement of  its  lien  therefor  upon 
stock.    39  L.  B.  A.  (N.  S.)  301. 

Bar  of  statute  of  limitations  as  ground 
for  quieting  title  as  against  encum- 
brance.    6  L.  B.  A.  (N.  S.)  516. 

Effeet  of  bar  of  statute  of  limitations. 
95  Am.  St.  Bep.  656-679. 

Against  action  to  enforce  judgment 
upon  right  to  issue  execution  thereon. 
23  L.  B.  A.  (N.  S.)  1096. 

-.  On  right  of  creditor  who  is  also  a 
stockholder  of  an  insolvent  corporation 
to^  offset  claim  against  statutory  liabil- 
ity,   41  L.  B.  A.  (N.  S.)  1002. 


■  Bight  to  substitute  copy  of  lost  in- 
dictment. 41  L.  B.  A.  (N.  8.)  1082. 

Effect  of  failure  to  present  claim  within 
the  time  allowed  by  the  administration 
statute  of  the  domicile  as  a  bar  to  its 
allowance  in  the  state  of  an  ancillary 
administration,  and  vice  versa.  19  L. 
B.  A.  (N.  S.)  553. 

Effect  of  laches  in  questioning  unconsti- 
tutional apportionment  of  election  dis- 
tricts.    10  L.  B.  A.  (N.  S.)  1184. 

Effect  of  running  of  limitation  since  orig- 
inal assessment  for  local  improvement 
upon  a  reassessment  ordered  because  of 
invalidity  of  original.  28  L.  B.  A. 
(N.  S.)  735. 

Effect,  upon  action  for  death,  of  bar 
against  action  for  injury.  34  L.  B.  A. 
797. 

Injunction  against  judgment  confessed  on 
debt  barred  by.    30  L.  B.  A.  241. 

Laches  of  person  against  whom  judgment 
has  been  obtained  on  unauthorized  ap- 
pearance by  attorney.     21  L.  B.  A.  857. 

Bight  to  open  default  judgment  to  let  in 
defense  of  statute  of  Umitations.  61 
L.  B.  A.  746. 

Bight  to  recover  for  services  rendered  be- 
yond statutory  period  of  limitation 
upon  breach  of  parol  contract  to  make 
provision  by  wiU.  6  L.  B.  A.  (N.  S.) 
703. 

Statutes  creating,  effect  of  the  bar  of. 
95  Am.  St.  Bep.  656. 

Upon  judgments,  effect  of.  133  A".  St. 
Bep.  60. 

§  106.    Bar  as  seciulty  as  affecting  debt 

The  principles  which  govern  as  to  the  opera- 
tion of  the  statute,  and  the  effect  of  an 
acknowledgment,  in  cases  of  personal  liabil- 
ity, are  equally  applicable  to  cases  where  an 
attempt  is  made  to  enforce  a  security. — Mc- 
Carthy V.  White,  21  Cal.  495,  82  Anu  Dee. 
754. 

A  right  of  action  on  a  mortgage,  executed 
by  one  party  to  secure  the  note  of  another 
may  become  barred  by  the  statute  of  limita- 
tions, although  a  right  of  action  on  the  note 
is  not  barred,  on  account  of  the  absence  of  the 
maker  from  the  state. — ^Low  v.  Allen,  26  CaL 
141. 

Civil  Code,  section  2911,  providing  that  a 
lien  is  extinguished  by  the  lapse  of  the  time 
within  which  an  action  can  be  brought  on 
the  principal  obligation,  had  no  effect  on  an 
action  on  a  note  commenced  two  days  before 
the  expiration  of  limitations,  the  complaint 
of  which  was  amended  four  days  thereafter 
by  alleging  a  mortgage  to  secure  such  note, 
since  extinguishment  of  a  collateral  could  not 
affect  the  principal  obligation. — ^Frost  v.  Wit- 
ter, 132  Cal.  421,  84  Am.  St.  Bep.  53,  64  Pac. 
705. 

Where  a  complaint  on  a  note  was  filed  two 
days  before  limitations  expired,  and  was 
amended  four  days  later  to  allege  a  mortgage 
to  secure  the  note,  and  the  mortgagor  had 
sold  the  premises  subject  to  the  mortgage. 
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the  latter's  personal  liability  was  not  extin- 
guished by  the  mortgagee's  allowing  limita- 
tions to  run  against  the  mortgage. — Frost  ▼. 
Witter,  132  Oal.  421,  84  Am.  St.  Bep.  53,  64 
Pae.  705. 

An  action  to  foreclose  a  mortgage,  brought 
after  the  original  period  of  limitation,  is  not 
barred  where  the  debt  has  been  renewed  be- 
fore the  running  of  the  limitation.  (Judg- 
ment, 6  Cal.  Unrep.  653,  64  Pac.  250,  re- 
versedO—Newhall  y.  Hatch,  134  GaL  269,  55 
L.  B.  A.  673,  66  Pac.  266. 

Under  section  2911  of  the  Civil  Code,  "a 
lien  is  extinguished  by  the  lapse  of  the  time 
within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation";  and 
under  section  2922  of  the  Civil  Code,  "a  mort- 
gage can  be  created,  renewed  or  extended, 
only  by  writing,  executed  with  the  formali- 
ties required  in  the  case  of  a  grant  of  real 
property." — Sanford  v.  Bergin,  156  CaL  43, 
103  Pac.  333. 

§  107.    Effect  aa  to  z«niedl6B  in  other  states. 

Appellant  caused  land  in  California  to  be 
conveyed  absolutely  to  respondents  as  secu- 
rity for  a  loan  made  in  New  York,  of  which 
state  all  were  residents.  After  respondent's 
right  to  sue  for  the  money  loaned  was  barred 
in  New  York,  appellant  sued  in  California  to 
redeem,  l^ld  that,  as  respondents'  right  of 
action  for  the  loan  was  barred  in  New  York, 
a  suit  by  them  to  foreclose  the  mortgage  was 
barred  in  California,  under  Code  of  Civil 
Procedure,  section  361,  which  provides  that 
when  a  cause  of  action  has  arisen  in  another 
Btate,  and  by  the  laws  thereof  an  action  can- 
not be  maintained  by  reason  of  the  lapse  of 
time,  an  action  cannot  be  maintained  against 
him  in  California,  except  in  favor  of  one  who 
has  been  a  citizen  of  California.  The  right 
to  foreclose  being  barred  in  California,  the 
right  to  redeem  was  barred  also. — ^Allen  ▼• 
Allen  27  Pac.  30. 

§  lOB.    Katnre  and  eiztent  of  bsr. 

In  this  state,  where  an  action  upon  a  prom- 
issory note,  secured  by  a  mortgage  of  the 
same  date  upon  real  property,  is  barred  by 
the  statute  of  limitations,  the  mortgagee  has 
no  remedy  upon  the  mortgage;  and,  although 
he  may  pursue  distinct  remedies  upon  the 
note  or  the  mortgage,  the  limitation  pre- 
scribed is  the  same  in  both  cases. — ^Lord  v« 
Morris,  18  Cal.  482. 

Expiration  of  time  fixed  in  statute  of  limi- 
tations with  reference  to  actions  for  money 
due  on  contracts  does  not  discharge  the  debt 
or  extinguish  the  right,  but  only  takes  away 
the  remedy.— Sichel  v.  Carrillo,  42  Cal.  493. 

Where  a  person  not  in  possession,  having 
two  separate  rights  of  entry,  loses  one  of 
them  by  lapse  of  time,  the  other  is  not  im- 
paired thereby,  and  he  is  allowed  a  new 
period  in  which  to  pursue  his  remedy  under 
the  second  right,  although  he  has  neglected 
the  first.— Packard  v.  Moss,  68  Cal.  123,  8 
Pac.  818;  Packard  ▼•  Johnson,  2  CaL  Unrep. 
872,  8  Pae.  823. 


Bar  of  statute  in  no  way  releases  debtor 
from  moral  obligation  to  pay  debt. — Booth 
▼.  Hoskins,  75  Cal.  271,  276,  17  Pae.  225. 

It  is  a  general  rule  that  when  payment  is 
provided  for  out  of  a  particular  fund,  or  in 
a  particular  way,  the  debtor  cannot  plead  the 
statute  of  limitations  without  showing  that 
the  particular  fund  has  been  provided  or  the 
method  pursued. — Sawyer  ▼.  Colgan,  102  CaL 
283,  36  Pac.  580,  834. 

Statute  of  limitations  never  deprives  a 
eourt  of  jurisdiction  even  in  cases  where  it 
is  a  defense  to  the  action  or  proceeding. — 
Tyler,  Ex  parte,  107  CaL  78,  40  Pac.  33. 

When  debt  is  barred  by  statute,  remedy  to 
enforce  payment  is  gone. — liambert  v. 
Schmalz,  118  Cal.  33,  35,  50  Pac.  13. 

The  solution  of  the  question  arising  by  rea- 
son of  the  plea  of  the  statute  of  limitations  or 
of  laches,  in  eases  where  a  long  period  of  time 
has  intervened  since  the  origin  of  the  cause  of 
action,  depends  upon  the  circumstances  of  each 
particular  case. — ^Miller  v.  Ash,  156  CaL  544, 
105  Pac.  600. 

Application  of  statate  in  equity.  1 
L.  B.  A.  191,  328;  2  L.  B.  A.  159;  8 
L.  B.  A.  481. 

S 109.    Bar  of  debt  as  affecting  security. 

If  the  statute  of  limitation  has  not  barred 
the  remedy  on  a  mortgage  or  deed  for  secur- 
ity, such  remedy  may  be  enforced,  though  ac- 
tion on  the  collateral  debt  be  barred. — Lord 
V.  Morris,  18  Cal.  482;  McCarthy  v.  White, 

21  CaL  495,  82  Am.  Dec.  754;  Heinlin  v.  Castro, 

22  CaL  100;  Coster  v.  Brown,  23  CaL  142. 

Where  the  legal  title  of  land  has  been  con- 
veyed to  a  trustee  to  secure  a  debt,  the  title 
and  power  of  the  trustee  is  not  affected  by 
the  expiration  of  the  period  prescribed  to  bar 
the  debt,  and  a  court  of  equity  will  not  in- 
terfere to  enjoin  a  sale  under  tiie  deed.  The 
statute  of  limitations  is  to  be  employed  as  a 
shield,  not  as  a  sword.— Orant  v.  Burr,  54  Cal. 
298. 

Where  a  mortgage  or  absolute  deed  is  given 
as  security  for  money  borrowed,  an  action  to 
redeem  the  land  is  governed  by  the  law  of  the 
plaee  where  the  land  lies,  and  a  rule  there 
prevailing  that  such  right  is  barred  when  an 
action  on  the  debt  is  barred  controls,  although 
the  land  is  located  in  another  state  in  which 
the  parties  reside  and  the  contract  is  made, 
and  the  borrower  of  the  debt  will  defeat  an 
action  to  redeem  from  the  mortgage  or  abso- 
lute deed.— AUen  v.  Allen,  95  CaL  184,  16 
L.  B.  A.  646,  30  Pac.  213. 

Thus  where  parties  advanced  certain  sums 
of  money,  and  to  secure  the  repayment  of  the 
same  conveyed  lands  hj  absolute  deed  of 
whieh  land  neither  of  the  parties  had  ever 
been  in  actual  possession,  and  the  contract  of 
loan  was  oral,  and  no  time  fixed  in  which  re- 
payment was  to  be  made;  no  demand  for  ac- 
counting or  an  offer  to  redeem  was  made  for 
more  than  twenty-six  years,  and  the  defend- 
ant had  not,  prior  to  that  time,  asserted  any 
claim  of  title  to  the  lands  adverse  to  the  plain- 
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tilTB  right  to  repayment  of  the  indebtedness; 
the  contract  having  been  made  in  New  York 
and  the  lands  deeded  located  in  Oalifomia, 
the  court  held  that  the  contract  was  governed 
by  the  laws  of  New  York,  but  that  the  eifect 
of  the  deed  was  governed  by  the  laws  of  Cali- 
fornia, and  that  as  the  right  to  recover  loan 
was  barred  in  New  York  in  1877,  and  that  at 
the  time  of  the  commencement  of  the  suit  a 
debt  secured  by  a  mortgage  under  the  Cali- 
fornia law,  the  remedy  of  the  mortgage  fell 
with  it  and  an  action  to  foreclose  was  barred 
by  the  Code  of  Civil  Procedure,  section  3(S1, 
providing  that  when  a  cause  of  action  arising 
in  another  state  and  by  the  laws  of  that  state 
an  action  cannot  be  maintained  thereon  by 
reason  of  the  lapse  of  time,  an  action  cannot 
be  maintained  thereon  in  California;  and  that 
under  the  laws  of  California  as  they  existed 
at  that  time  this  resulted  in  barring  the  right 
to  redeem,  the  right  of  the  creditor  to  sue  on 
the  contract  and  the  right  of  the  debtor  to  re- 
deem being  reciprocal. — Allen  v.  Allen,  95 
Cal.  184,  16  L.  B.  A.  646,  30  Pac.  213. 

In  1869  plaintiff,  by  parol  contract,  bor- 
rowed money  from  defendants,  without  fixing 
a  time  for  repayment,  and  gave  them  as  se- 
curity an  absolute  deed  of  land  in  California. 
The  contract  was  made  in  New  York,  where 
both  parties  resided.  Neither  of  them  ever 
had  actual  possession  of  the  land,  nor  were 
they  ever  in  California  before  1885,  and  prior 
to  that  date  plaintiff  never  made  any  demand 
for  an  accounting,  nor  offer  to  redeem,  nor  did 
defendants  assert  any  claim  of  title  to  the 
land  adverse  to  plaintiff's  right  to  a  reconvey- 
ance on  repayment  of  the  loan.  In  1887  plain- 
tiff brought  an  action  to  redeem.  Held,  that 
the  contract  was  governed  by  the  laws  of  New 
York,  but  the  effect  of  the  deed  by  the  laws 
of  California;  and  since,  under  the  laws  of 
New  York,  an  action  by  defendants  to  recover 
the  loan  was  there  barred  in  1877,  and  since,  in 
California  at  that  time,  when  a  debt  secured 
by  a  mortgage  was  barred,  the  remedy  on  the 
mortgage  fell  with  it,  an  action  to  foreclose 
the  mortgage  was  barred  by  Code  of  Civil 
Procedure,  section  361,  which  provides  that 
when  a  cause  of  action  has  arisen  in  another 
state,  and  by  the  laws  thereof  an  action 
thereon  cannot  be  maintained  against  a  person 
by  reason  of  the  lapse  of  time,  an  action  shall 
not  be  maintained  against  him  in  California; 
and  under  the  law  of  California  at  that  time 
thifl  resulted  in  barring  the  right  to  redeem, 
that  right  and  the  right  of  the  creditor  to  sue 
on  the  contract  being  reciprocal. — Allen  v. 
Allen,  95  Cal.  184,  16  L.  B.  A.  646,  80  Pac.  213. 

An  action  to  foreclose  a  mortgage,  brought 
after  the  original  period  of  limitation,  is  not 
barred  where  the  debt  has  been  renewed  be- 
fore the  running  of  the  limitation.  (Judg- 
ment, 6  Cal.  Unrep.  653,  64  Pac.  250,  re- 
versed.)— ^Newhall  v.  Hatch,  134  Cal.  269,  55 
L.  B.  A.  673,  66  Pae.  266. 

The  lien  of  a  mortgage  is  not  extinguished 
by  lapse  of  time,  so  long  as  the  principal  ob- 
figmtion  is  kept  alive,  and  .suit  can  be  brought 
upon  the  original  promise;  but  a  new  promise, 
Bade  aiter  the  bar  of  the  statute  has  fully 
accrued   npon   the   original  promise,   cannot 


have  the  effect  to  renew  or  continue  the  mort- 
gage, the  lien  of  which  is  extinguished  by  such 
bar  of  the  statute. — Weinberger  v.  Weidman, 
134  Cal.  599,  66  Pac.  869. 

Where  a  mother  gave  her  mortgage  to  secure 
a  loan  made  to  her  son,  who  executed  no  writ- 
ing, the  fact  that  the  claim  against  the  son 
was  barred  in  two  years  does  not  subject  the 
mortgage  to  the  same  limitation,  the  mother 
being  treated  in  the  mortgage  as  the  principal 
debtor.— Casey  v.  Gibbons,  136  Cal.  368,  68 
Pac.  1032. 

A  pledgee  is  entitled  to  retain  possession 
of  the  property  pledged,  and  subject  the  same 
to  the  payment  of  his  debt,  though  the  debt 
may  be  barred  by  limitations. — Commercial  ft 
Savings  Bank  v.  Homberger,  140  Cal.  16,  73 
Pac.  625. 

Under  Civil  Code,  section  2911,  providing 
that  a  lien  is  extinguished  by  the  lapse  of  the 
time  within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  on  the  principal  obligation,  where  an 
action  on  a  debt  for  which  certain  insurance 
policies  on  the  life  of  the  debtor  had  been 
pledged  as  security  was  barred  before  the 
policies  matured  by  the  debtor's  death,  the 
Uen  was  extinguished. — Mutual  Life  Ins.  Co. 
V.  Pacific  Fruit  Co.,  142  CaL  477,  76  Pac.  67. 

Under  Civil  Code,  section  2911,  providing 
that  a  lien  is  extinguished  by  the  lapse  of  the 
time  within  which,  under  the  provisions  of  the 
Code  of  Civil  Procedure,  an  action  can  be 
brought  on  the  principal  obligation,  where  a 
mortgage  was  given  to  secure  a  debt  resting 
in  parol,  an  action  on  the  debt  being  barred 
in  two  years,  an  action  to  foreclose  the  mort- 
gage was  barred  in  the  same  time. — San  Jose 
Safe  Deposit  Bank  of  Savings  v.  Bank  of 
Madera,  144  Cal.  574,  78  Pac.  5. 

In  the  case  of  a  trust  deed  or  mortgage  in 
which  the  property  is  described  as  located  in 
the  wrong  county,  an  action  may  be  com- 
menced in  the  county  in  which  the  property 
described  is  in  fact  located,  and  have  the  deed 
or  mortgage  reformed,  notwithstanding  the 
fact  that  the  mortgage  secured  thereby  is 
barred  by  the  statute  of  limitations  when  such 
action  is  brought. — Travelli  v.  Bowman,  150 
Cal.  587,  89  Pae.  847. 

The  right  of  a  vendor  to  enforce  his  lien 
continues,  unless  waived,  so  long  as  an  action 
can  be  commenced  for  the  purchase  money, 
and  where  a  note  for  the  purchase  money  is 
given,  payable  at  a  future  day,  an  action  to 
enforce  the  lien  may  be  commenced  at  any 
time  before  the  lapse  of  the  period  within 
which  an  action  can  be  brought  on  the  note. — 
Finnell  v.  Finnell,  156  Cal.  589,  134  Am.  St. 
Bep.  143,  105  Pac.  740. 

See  Vendor  and  Pordiafler,  §  117. 

Where  an  express  statute  of  limitation  ap- 
plies to  a  suit  in  equity,  mere  delay  to  com- 
mence the  suit  for  a  period  less  than  that  of 
the  statute  of  limitations  is  never  a  reason  for 
dismissing  the  proceeding.  There  must  ap- 
pear, in  addition  to  mere  lapse  of  time,  some 
circumstance  from  which  the  defendant  or 
some  other  person  may  be  prejudiced,  or  there 
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must  be  such  lapse  of  time  that  it  may  be 
reasonably  supposed  that  such  prejudice  will 
occur  if  the  remedy  is  allowed. — ^f^nnell  v. 
FinneU,  156  Gal.  589,  134  Am.  St.  Bep.  143, 
105  Pac.  740. 

A  conveyance  of  real  property,  although 
absolute  in  form,  given  as  security  for  the 
payment  of  a  note  and  unaccompanied  by  pos- 
session, is  in  effect  only  a  mortgage,  and  when 
the  debt  which  it  secured  became  barred  by 
the  statute  of  limitations,  the  mortgage  ceased 
to  be  effective  and  the  lien  which  it  had 
created  was  extinguished. — Kern  Valley  Bank 
▼.  Koehn,  157  Cal.  237,  107  Pac.  111. 

Where  a  debtor's  interest  in  certain  bonda 
was  pledged  to  secure  a  demand  note  of  the 
same  date,  the  creditor  acquired  a  mere  lien, 
which  was  unenforceable  after  an  action  on 
the  note  was  barred,  under  Civil  Code,  section 
2911.— Knoll  V.  Melone,  1  Cal.  App.  637,  82 
Pac.  982. 

The  fact  that  a  note  is  barred  by  the  stat- 
ute of  limitations,  and  no  action  at  law  can 
be  maintained  upon  it,  does  not  estop  the 
holder  of  a  mortgage  from  prosecuting  his 
lien  upon  the  mortgaged  premises  in  a  court 
of  equity. — Sparks  v.  Pico,  1  McAU.  497,  Fed. 
Cas.  No.  13,211. 

The  statute  bars  the  remedy  on  the  note, 
but  does  not  extinguish  the  debt. — Sparks  v. 
Pico,  1  McAll.  497,  Fed.  Cas.  No.  13,211. 

Effect  of  statutory  bar  of  action  for  pur- 
chase money  upon  right  to  enforce  ven- 
dor's lien.     39  L.  E.  A.  (N.  S.)  1171. 

Effect  of  bar  of  other  remedies  to  prevent 
a  sale  of  property  under  a  power  in  a 
trust  deed  or  mortgage.  13  L.  B.  A. 
(N.  S.)  1210. 

Effect  of  debt  becoming  barred  by  statute 
of  limitations  upon  rights  and  remedies 
under  conveyance  absolute  on  its  face, 
but  intended  as  a  mortgage.  11 
L.  E.  A.  (N.  S.)  825;  24  L.  B.  A.  (N.  S.) 
840. 

Effect  of  statutory  bar  of  action  for  pur- 
chase money  on  right  to  enforce  lien 
where  vendor  takes  mortgage  which 
shows  that  it  is  given  for  the  purchase 
money.    39  L.  B.  A.  (N.  8.)  1176. 

Effect  of  statutory  bar  of  principal  debt 
on  right  to  foreclose  a  mortgage  or  deed 
of  trust  securing  the  same.  10  L.  B.  A. 
508;  21  L.  B.  A.  550. 

Effect  of  upon  mortgages.  95  Am.  St. 
Bep.  664;  21  L.  B.  A.  550. 

Lien  of  vendor,  whether  lost  by  opera- 
tion of  the  statute  of  limitations.  31 
Am.  Bep.  41. 

Bevivor  of  barred  debt  by  part  payment 
as  reviving  mortgage  given  to  secure 
debt    Ann.  Cas.  1912B,  508. 

Bight  to  enforce  implied  vendor's  lien 
where  remedy  for  purchase  price  is 
barred  by  statute  of  limitations.  Ann. 
Cas.  1914A,  278. 

Bight  to  enjoin  sale  under  a  power  in  a 
mortgage  against  which  the  statute  of 


limitations  has  run.    6  L.  B.  A.  (N.  S.) 
510. 

Statute  of  nonclaim  as  equivalent  of  limi- 
tations within  the  rule  that  the  run- 
ning of  the  latter  against  the  debt  se- 
cured will  bar  remedy  on  the  mortgage. 
31  L.  B.  A.  (N.  &.)  1013. 

§  110.    Actions  and  other  xemediOB  baaed. 

A  creditor  cannot  recover  after  the  statute 
has  run  upon  the  original  contract  or  obliga- 
tion without  proving  a  new  promise. — Mc- 
Cormick  v.  Brown,  36  CaL  180,  95  Am.  Dec. 
170. 

Action  to  recover  barred  debt  must  be  based 
upon  the  new  promise. — Lambert  v.  Schmalz, 
118  Cal.  33,  35,  50  Pac.  13. 

§  111.    Penone  to  wbom  the  bar  In  aTaUable 
ingeneraL 

A  subsequent  mortgagee  may  plead  the 
statute  of  limitation  in  a  foreclosure  of  the 
prior  mortgage. — Lord  v.  Morris,  18  Cal.  482. 

As  a  mortgagor  has  the  right  to  plead  the 
statute  of  limitation  to  an  action  to  foreclose 
a  mortgage,  where  the  collateral  note  is 
barred,  the  grantee  of  the  mortgagor  may 
plead  the  same  defense. — Coster  v.  Brown,  23 
Cal.  142. 

The  limitation  on  the  right  to  enforce  a 
claim  or  debt,  which  is  not  presented  to  the 
administrator  within  ten  months  after  the 
first  publication  of  notice  to  creditors,  applies 
solely  to  the  claim  as  against  the  estate,  and 
in  no  way  affects  the  validity  of  the  debt  as 
against  other  persons  who  are  liable  for  the 
debt,  or  whose  property  is  liable. — Sichel  v. 
Carrillo,  42  Cal.  493. 

Under  Code  of  Civil  Procedure,  sections 
1089,  1091,  the  defense  of  the  statute  of  limi- 
tations is  a  privilege  personal  to  the  debtor, 
of  which  a  municipal  corporation  may  avail 
itself  or  waive  in  any  legal  proceeding. — 
Hewel  V.  Hogin,  3  CaL  App.  248,  84  Pac.  1002. 

Effect  of  statutes  creating  limitations 
when  some,  but  not  all,  of  the  obligors 
are  protected  by  it.  60  Am.  St.  Bep. 
20L 


§112. 


Penonal  nature  of  defense. 


The  plea  of  the  statute  of  limitations  is 
a  personal  privilege  of  the  purty,  and  cannot 
be  set  up  by  a  stranger.  This  is  true  with 
respect  to  personal  obligations,  which  concern 
only  the  party  himself,  or  with  respect  to 
property  which  the  party  possesses  the  power 
to  charge  or  dispose  of.  But  with  respect  to 
property  placed  by  him  beyond  his  control, 
or  subjected  by  faJjn  to  liens,  he  has  no  such 
personal  privilege.  He  cannot  at  his  pleasure 
affect  the  interests  of  other  parties. — Lord  v. 
Morris,  18  Cal.  482. 

The  defense  of  the  statute  of  limitations 
is  a  personal  privilege  of  the  debtor^  which 
he  may  assert  or  waive  at  his  option.— Grattaa 
▼•  Wiggins,  23  CaL  16. 
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A  mere  creditor  who  has  no  lien  cannot 
arail  himself  of  the  fact  that  a  debt  of  his 
debtor  to  a  third  person  was  barred  by  the 
statate  before  a  declaration  of  trust  securing, 
each  third  person's  debt,  the  plea  of  limitation 
being  in  such  ease  personal  to  the  debtor.— 
Ward  y.  Waterman,  85  Cal.  488,  24  Pac.  930. 

f  US.    Pexsoas  barred. 

If  an  action  of  ejectment  is  continued  in 
the  name  of  the  plaintiff,  who  has  sold  pend- 
ing the  action,  the  defendant  cannot  plead  the 
statute  of  limitations  as  against  the  yendee  of 
the  plaintiff.— Moss  y.  Shear,  30  Cal.  467,  468. 

Under  Code  of  Ciyil  Procedure,  section  328, 
proyiding  that  an  infant,  entitled  to  bring  an 
action  to  recover  possession  of  real  property, 
may  brinff  the  same  within  fiye  years  after 
removal  of  the  disability  of  infancy,  an  action 
to  recover  real  property  is  not  barred  by  the 
fact  that  during  plaintiff's  infancy  the  admin- 
istrator  of  the  estate  might  have  brought 
sneh  action. — Crosby  v.  Dowd,  61  Cal.  557. 

The  personal  representatives  having  the  ex- 
elnaive  right  to  bring  suit  on  behalf  of  the 
estate,  for  the  benefit  of  creditors,  heirs,  and 
deviaees,  an  action  barred  by  limitations 
against  such  representatives  is  also  barred 
against  the  heirs,  though  they  be  under  dis- 
ability.— McLeran  v.  Benton,  73  Cal.  329,  2 
Am.  St.  Rep.  814,  14  Pac.  879. 

If  right  of  estate  to  sue  for  land  is  barred 
at  time  patent  is  issued  or  grant  made,  right 
of  patentee  or  grantee  is  also  barred. — Wilhoit 
V.  Tnbbs,  83  Cal.  279,  287,  23  Pac.  386. 

Mere  creditor  who  has  acquired  no  contract 
Hen  cannot  plead  statute  if  debtor  does  not. — 
Ward  V.  Waterman,  85  Cal.  488,  507,  24  Pac. 
930. 

When  a  decedent  was  possessed  of  a  trust 
fund  as  an  executor,  in  respect  to  which  he 
conld  not  plead  the  statute  of  limitations  his 
representatives  stand  in  no  better  position, 
and  are  not  entitled  to  claim  the  benefit  of 
the  sUtute.— Fox  v.  Tay,  89  Cal.  339,  23  Am. 
St.  Bep.  474,  24  Pac.  855,  26  Pac.  897. 

The  rule  that  the  statutes  of  limitations 
does  not  bar  a  trust  estate  holds  only  between 
cestni  que  trust  and  the  trustee,  and  not  as 
between  the  cestui  que  trust  and  trustee  on 
one  side  and  strangers  on  the  other;  and  when 
a  trustee  is  barred  by  the  statute  of  limita- 
tions, the  cestui  que  trust  is  likewise  barred, 
even  though  an  infant. — Patchett  v.  Pacific 
Coast  By.  Co.,  100  Cal.  505,  35  Pac.  73. 

Where  an  administrator  neglects  to  bring 
an  action  to  recover  property  of  the  estate 
until  it  is  barred  by  the  statute,  an  heir, 
though  a  minor  at  the  time  the  cause  of  action 
aecmed,  is  also  barred,  since  the  administra- 
tor's relation  to  the  heir  is  that  of  trustee. — 
Dennis  v.  Bint,  122  Cal.  39,  68  Am.  St.  Bep. 
17,  54  Pac.  378. 

The  remedy  of  a  town  to  abate  a  continu- 
ous public  nuisance  cannot  be  barred  by  the 
statate  of  limitations. — Cloverdale  v.  Smith, 
128  CaL^SO,  60  Pac.  85L 


The  statute  of  limitations,  which  does  not 
ran  in  favor  of  the  defendant  in  an  action  of 
ejectment  pending  the  litigation,  does  not  run 
in  favor  of  a  purchaser  from  tlxe  defendant, 
who  took  pendente  lite,  with  notice  of  the 
pendency  of  the  action. — McLean  v.  Baldwin, 
136  Cal.  565,  69  Pac.  259. 

§  114.    Waiver  of  bar. 

There  is  no  difference  in  principle  between 
the  suspension  of  the  running  of  the  statute 
of  limitations  resulting  from  an  express 
waiver  and  one  caused  by  voluntary  act  in 
absenting  one's  self  from  the  state. — Wood  v. 
Ooodf  ellow,  43  Cal.  185. 

Bar  of  statute  is  personal  privilege  which 
may  be  waived  by  debtor. — Ward  v.  Water- 
man, 85  Cal.  488,  505,  24  Pac.  930;  Bliss  v. 
Sneath,  119  Cal.  526,  528,  51  Pac.  848. 

An  action  brought  within  fourteen  months 
after  an  agreement  to  waive  the  statute  of 
limitations  on  a  forbearance  to  sue  for  six 
months  was  brought  within  such  reasonable 
time  that  the  statute  was  still  suspended. — 
Wells,  Fargo  &  Co.  v.  Enright,  127  Cal.  669, 
49  L.  B.  A.  647,  60  Pac.  439. 

A  plea  of  the  statute  of  limitations  was  not 
waived  b^  failure  to  ask  the  withdrawal  of 
the  question  from  the  jury,  or  an  instruction 
in  relation  thereto. — Jones  v.  Goldtree  Bros. 
Co.,  142  Cal.  383,  77  Pac.  939. 

No  distinction  can  be  made  upon  the  ground 
of  public  policy  between  the  right  of  a  party 
to  waive  the  plea  of  the  statute  of  limitations 
as  a  defense  to  an  action,  and  his  right  to 
waive  a  portion  of  the  time  granted  by  the 
statute  for  the  commencement  of  an  action. — 
Tebbets  v.  Fidelity  &  Casualty  Co.,  155  Cal. 
137,  99  Pac.  501. 


V.    PLEADIKa,  EVIDENCE^  TBIAL  AND 

REVIEW. 

Estoppel  to  plead  limitations.    95  Am.  St. 
Bep.  411. 

§  116.    Pleading  In  antidpatioii  of  defense. 

A  complaint  showing  on  its  face  such  un- 
reasonable delay  on  the  part  of  plaintiff  as, 
unexplained,  will  bar  his  right  of  action,  must 
also  show  an  excuse  for  it. — Jerome  v.  Steb- 
bins,  14  Cal.  457. 

Where  the  complaint  substantially  averred 
that  the  defendant  was  a  nonresident  of  the 
state,  and  had  not  been  in  the  state  for  two 
years  when  the  action  was  commenced,  and 
there  was  no  objection  to  evidence  offered  at 
the  trial  to  prove  that  he  came  to  the  state 
after  the  cause  of  action  accrued,  and  there- 
after aeain  departed  from  it,  the  defendant 
cannot  be  injured  by  the  failure  of  the  com- 
plaint specifically  to  allege  a  departure  from 
the  state  after  the  cause  of  action  accrued.-^ 
Dougall  ▼.  Schulenberg,  101  Cal.  154,  35  Pac. 
685. 

A  complaint  by  a  corporation,  alleging  that 
its  former  board  of  directors  entered  into  a 
fraudulent  conspiracy  with  an  executor  and 
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another  corporation,  in  pnmiance  of  whieli 
the  estate  represented  by  the  exeentor  was 
formally  released,  nnder  a  resolution  of  snch 
board,  and  the  other  corporation  agreed  to 
and  did  assume  the  debt  of  the  estate,  and 
give  its  note  therefor,  which  was  nerer  paid, 
and  that  the  estate  was  solvent,  and  seeking, 
more  than  three  years  after  the  date  of  the 
release,  to  set  it  aside,  and  also  to  set  aside  a 
decree  of  distribution  of  the  estate,  and  to 
continue  its  administration  for  the  purpose  of 
paying  the  claim,  and  alleging  generally  that 
the  fraud  complained  of  was  not  discoyered 
until  within  six  months  preceding  the  fiUnff 
of  the  complaint,  but  not  alleging  any  conceal- 
ment of  the  fraud,  nor  stating  facts  connected 
with  the  discovery,  nor  facts  showing  that  it 
could  not  have  been  before  discovered  with 
reasonable  diligence,  shows  on  its  face  that 
the  action  is  barred  by  the  statute  of  limita- 
tions, and  is  demurrable  on  that  ground. — 
Lady  Washington  Oonsol.  Co.  v.  Wood,  113 
Cal.  482,  45  Pac.  809. 

A  complaint  for  services  extending  over  a 
period  of  twenty-five  years  is  not  demurrable 
for  uncertainty  because  it  does  not  show 
whether  any  of  the  claim  is  barred  by  limita- 
tions.—McFarland  V.  Holcomb,  123  Cal.  84,  55 
Pac.  761. 

In  an  action  for  services,  where  the  origi- 
nal complaint  alleged  a  promise  by  husband 
and  wife  to  pay  for  services  rendered  on  min- 
ing property  owned  by  the  wife,  an  amend- 
ment made  more  than  two  years  after  tha 
promise,  omitting  the  husband  as  a  party  and 
alleging  only  a  promise  by  the  wife,  does  not 
show  a  change  of  the  cause  of  action  against 
her  nor  disclose  a  bar  of  the  statute  of  limita- 
tions, which  runs  only  to  the  filing  of  the 
original  complaint,  to  which  the  amendment 
relates. — Calloway  v.  Oro  Mining  Co.,  5  Cal. 
App.  191,  89  Pac.  1070. 

Pleading  compliance  with  statute  of  limi- 
tations.   1  Ann.  Cas.  85. 


§116. 
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In  suits  upon  written  instruments  for  the 
payment  of  money,  if  it  appear  from  the  com- 
plaint that  the  demand  is  barred,  and  plain- 
tiff relies  upon  a  new  promise  renewing  or 
continuing  the  contract,  such  new  promise 
must  be  alleged. — Smith  v.  Richmond,  19  CaL 
476. 

Under  Code  of  Civil  Procedure,  sectioa  338, 
providing  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  must  be  com- 
menced within  three  years  after  the  cause  of 
action  accrued,  such  cause  of  action  not  to  be 
deemed  to  have  accrued  untU  the  discovery 
of  the  mistake  by  the  aggrieved  party,  a  com- 
plaint for  relief  on  the  ground  of  a  mistake 
which  occurred  thirtv  years  previous,  and 
which  is  silent  as  to  the  time  when  such  mis- 
take was  first  discovered,  is  bad  on  demurrer. 
Smith  V.  Irving,  8  Cal.  Unrep.  121,  22  Pac. 
170. 

Under  Code  of  Civil  Procedure,  seetion  338, 
subdivision  4,  providing  that  actions  for  re- 
on  the  ground  of  fraud  must  be  brought 
three  yean — ^the  eause  of  action  in 


snch  cases,  though  not  to  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud — a 
complaint  in  such  an  action  which  shows  that 
the  fraud  occurred  more  than  three  year»  be- 
fore the  commencement  of  the  action  is 
demurrable  unless  it  alleges  the  discovery 
thereof  within  the  three  years. — Castro  v. 
Geil,  110  Cal.  292,  52  Am.  St.  Bep.  84,  42  Pae. 
804. 

A  defense  to  an  action  for  rent,  claimed  to 
be  due  under  a  lease,  that  the  lessor  has 
violated  his  covenant  to  furnish  the  demised 
premises  with  water,  which  covenant  was 
orally  agreed  upon  by  the  parties,  but  by 
mutual  mistake  omitted  from  the  written 
lease,  is  barred  by  the  provisions  of  subdi- 
vision 4  of  section  338  of  the  Code  of  Civil 
Procedure,  where  the  mistake  is  alleged  to 
have  not  been  discovered  until  within  three 
years  of  the  filing  of  the  answer,  and  the 
only  reason  assigned  for  failure  to  discover 
the  omission  upon  the  signing  of  the  lease 
that  the  lease  was  prepared  by  the  plaintiff's 
attorney. — ^Bradbury  v.  Higginson,  167  Cal. 
553,  140  Pac.  254. 

A  mere  averment  of  ignorance  of  a  fact, 
which  a  party  might  with  reasonable  diligence 
have  discovered,  is  not  enough  to  postpone 
the  running  of  the  statute  of  limitations;  it 
is  necessary  for  the  party  seeking  to  avoid 
the  bar  afirmatively  to  plead  facts  excusing 
failure  to  make  an  earlier  discovery  of  the 
mistake  or  fraud  relied  upon. — Bradbury  v. 
Higginson,  167  Cal.  553,  I^On^C.  254. 

The  plaintiff  is  not  liRSunaaffirmatively  to 
show  that  the  action  isy>arred,  and  a  plea  of 
the  statute  of  limitations  is  an  affirmative 
defense. — Donahue  v.  Stockton  Gas  ft  Elec- 
tric Co.,  6  Cal.  App.  276,  98  Pac.  196. 

§  117.    aaflMmtCf  of  the  allegatloos  in 

general. 

Under  the  new  form  of  procedure,  where 
there  is  a  new  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations,  it  is  not  neces- 
sary to  eount  on  this  as  a  new  contract;  but 
the  action  may  be  brought  on  the  original 
obligation. — Smith  v.  Bichmond,  19  Cal.  476. 

Means  of  knowledge  is  equivalent  to 
knowledge  in  determining  whether  the  facts 
alleged  in  the  complaint  are  sufficient  to  show 
due  diligence,  or  to  take  the  case  out  of  the 
statute  of  limitations,  and  as  to  determining 
the  sufficiency  of  the  facts  found  after  a  trial 
for  the  same  purpose.— ^hain  v.  Sresovieh. 
104  CaL  402,  38  Pac.  51. 

Where  an  action  is  brought  on  a  debt 
barred  by  limitations,  but  which  defendant 
subsequently  acknowledged  and  promised  to 
pay  in  several  writings,  it  is  sufficient  to 
plead  such  writings  according  to  their  legal 
effect.— Concannon  v.  Smith,  134  Cal.  14,  66 
Pae.  40. 

An  allegation  in  a  complaint  that,  by 
fraudulent  acts,  plaintiff  was  kept  in  igno- 
rance of  a  deed  until  1894,  was  a  sufficient 
allegation  of  the  discovery  of  the  fraud  at 
that  time,  so  that  an  action  within  three 
years  from  sueh  date  was  within  the  statute 
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of  limitationB.— liOftiB  y.  ManhaU,  184  GaL 
394,  86  Am.  St.  Rep.  286,  66  Pac.  671. 

In  an  aetion  on  a  debt  evidenced  hy  note 
wbich  wae  barred  by  limitations,  the  plaintiff 
alleged  a  former  suit  to  foreclose  the  note 
and  the  mortgage  securing  it,  a  plea  that  it 
was  barred  by  Umitations,  and  judgment  for 
defendant,  in  anticipation  of  the  defense,  if 
he  had  merely  alleged  an  amount  unpaid  on 
the  note,  that  the  plea  of  the  statute  was  a 
personal  plea,  and  that  the  aetion  should  be 
on  the  note  and  mortgage.  He  then  alleged 
a  new  promise  to  pay.  Held  that,  though  not 
bound  to  so  plead,  his  doing  so  did  not  make 
the  complaint  obnoxious  to  a  general  demur- 
rer.—Ooncannon  y.  Smith,  134  Gal.  14,  66  Pac. 
40. 

Under  Code  of  OiyO  Procedure,  section  360, 
proyiding  that  no  acknowledgment  is  suffi- 
cient evidence  to  prevent  the  bar  of  limita- 
tions, unless  it  is  contained  in  some  writing, 
a  complaint  alleging  acknowledgments  of 
an  indebtedness  in  words  set  out  must  be 
construed  as  alleging  that  they  were  made  in 
writing.—Higgins  y.  Graham,  143  Cal.  131, 
76  Pac.  898. 

Where  the  complaint  shows  the  existence  of 
a  trust  relation  between  plaintiff  and  the  de- 
fendant, which  was  repudiated  within  the 
statute  of  limitations,  the  facts  admitted 
upon  demurrer  to  the  complaint  preclude  the 
ground  of  demurrer  that  the  cause  of  action 
is  barred  by  the  statute. — ^Beckman  y.  Waters, 
3  CaL  App.  734,  86  Pac.  997. 


§118. 


Matters  aToidlng  bar  of  itatate. 


A  complaint  which  states  that  defendant 
has  within  five  years  "in  writing  acknowl- 
edged and  promised  to  pay"  the  note  sued  on 
sufficiently  alleges  a  new  promise  to  bar  the 
statute  of  limitations. — Porter  y.  Elam,  25 
Cal.  291,  85  Am.  Dec.  132. 

To  entitle  a  purchaser,  suing  after  the 
lapse  of  the  statutory  time  to  obtain  specific 
performance,  to  claim  the  benefit  of  the  rule 
that,  in  an  executory  contract  for  the  sale 
and  conveyance  of  land,  if  the  vendee  has 
been  let  into  the  possession,  and  has  paid  the 
purchase  money,  he  thereby  becomes  the 
equitable  owner,  for  whom  the  vendor  holds 
the  naked  legal  title  in  trust,  and  that,  while 
he  remains  in  possession  with  the  acquies- 
cence of  the  vendor,  the  statute  of  limita- 
tions does  not  run  against  him,  his  complaint 
must  show  that  he  entered  into  and  con- 
tinued in  possession  of  the  lands,  under  his 
contract.  An  averment  that  he  "exercised 
acts  of  control  over  and  possession  of  por- 
tions" of  the  land  in  question  is  not  suffi- 
cient.— ^Brennan  v.  ^ord,  46  Cal.  7. 

A  defense  by  a  tenant,  when  sued  for  rent, 
alleging  a  violation  by  the  landlord  of  a 
covenant  erroneously  omitted  from  the  lease 
and  more  than  three  years  has  elapsed  from 
the  time  of  the  execution  of  the  lease,  the 
defense  is  governed  by  the  provision  of  para- 
graph 4,  section  338  of  the  Code  of  Civil 
Procedure,  facing  a  limitation  of  three  years 
for  actions  of  fraud  or  mistake,  and  the  de- 
fendant must  allege  facts  excusing  his  failure 


to  make  an  earlier  discovery  of  the  mistake 
or  fraud  relied  upon.  A  mere  affirmation  of 
the  failure  to  discover  the  same  within  the 
three  years'  limitation  before  the  filing  of 
the  answer  will  be  insufficient. — ^Bradbury  v. 
Higginson,  167  Cal.  553,  140  Pac.  254. 

Under  subdivision  4  of  section  338  of  the 
Code  of  Civil  Procedure,  providing  that  an 
action  for  relief  for  fraud  or  mistake  must 
be  commenced  within  three  years  after  dis- 
covery, it  is  not  sufficient  for  the  pleader  to 
aver  the  mere  discovery  of  the  fact  within 
three  years,  nor  mere  ignorance  of  the  fact 
at  the  time  of  its  occurrence,  but  he  must 
allege  the  facts,  time  and  circumstances,  so 
that  the  court  may  determine  whether  or  not 
the  discovery  was  within  the  time  mentioned. 
Lillis  V.  Silver  Creek  &  P.  L.  &  W.  Co.,  21 
Cal.  App.  234,  131  Pac.  344. 

The  statute  of  limitations  applies  to  both 
legal  and  equitable  causes  of  action;  and  an 
action  for  relief  on  the  ground  of  fraud  is 
barred  in  three  years,  the  cause  of  action  not 
to  be  deemed  to  have  occurred  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts 
constituting  the  fraud. — ^Dannmeyer  v.  Cole- 
man, 11  Fed.  97,  8  Sawy.  51. 
See  Frand,  §  36. 

Where  it  appears  that  the  fraudulent  acts 
constituting  the  cause  of  action  were  per- 
formed more  than  three  years  before  the  filing 
of  the  bill,  a  demurrer  will  be  sustained,  un- 
less it  aJso  appears  that  the  facts  constituting 
the  fraud  were  not  discovered  until  within 
three  years. — Dannmeyer  v.  Coleman,  11  Fed. 
97,  8  Sawy.  51. 

f  119.    Demnxrer  raislxig  defense  In  general. 

Where  a  complaint  shows  prima  facie  upon 
the  facts  stated  that  the  claim  or  debt  upon 
which  suit  is  brought  is  barred  by  the  statute 
of  limitations,  the  defendant  may  take  advan- 
tage of  the  defect  by  demurrer. — ^Barringer 
V.  Warden,  12  Cal.  311;  Brennan  v.  Ford,  48 
Cal.  7;  Cameron  v.  San  Francisco,  68  Cal.  390, 
391,  9  Pac.  430;  Jenness  v.  Bowen,  77  Cal. 
310,  311,  19  Pac.  522;  Kraner  v.  Halsey,  82 
Cal.  209,  211,  22  Pac.  1137. 

The  defense  of  limitations  cannot  be  raised 
by  demurrer,  unless  it  distinctly  appears  on 
the  face  of  the  petition  that  the  action  is 
necessarily  barred.— Ord  v.  De  La  Guerra^  18 
Cal.  67;  Smith  v.  Hall,  19  Cal.  85;  Smith  v. 
Richmond,  19  Cal.  476;  Wise  v.  Hogan,  77 
Cal.  184,  19  Pac.  278;  Doe  v.  Sanger,  78  Cal. 
150,  151,  20  Pac.  366;  WiUiams  v.  Bergiu,  116 
Cal.  56,  59,  60,  47  Pac.  877. 

Where  the  cause  of  action  is  on  its  face 
barred  by  limitations,  and  no  facts  tolling  the 
statute  are  alleged,  the  issue  may  be  raised 
by  demurrer. — Mason  v.  Cronise,  20  Cal.  211; 
Meeks  v.  Hahn,  20  Cal.  620. 

Where  it  clearly  appears  from  the  complaint 
that  the  statute  of  limitations  has  run  against 
a  claim  sued  on,  demurrer  will  lie  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action. — ^Brown  v.  Martin,  25  Cal.  82. 

Although  an  amended  complaint  is  filed 
after  itke  cause  of  action  is  barred  by  th<" 
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statute  of  limitations,  it  is  not  demurrable  on 
this  ground  when  it  does  not  show  upon  its 
face  when  the  original  was  filed,  or  tnat  the 
cause  of  action  is  different  from  that  set  up 
in  the  ori^nal. — Bedington  y.  Gornwell,  90 
Cal.  49,  27  Pac.  40. 

Under  the  California  practice,  when  all  the 
facts  that  defendant  would  be  required  to 
prove  to  sustain  his  plea  of  the  statute  of 
limitations  appear  on  the  face  of  the  com- 
plaint, defendant  may  take  advantage  thereof 
by  demurrer;  but,  to  uphold  a  demurrer,  the 
complaint  must  show,  not  that  the  cause  *of 
action  may  be  barred,  but  that  it  is  barred. — 
Palmtag  y.  Roadbouse,  4  Gal.  Unrep.  205,  34 
Pac.  Ill;  followed  in  B.  L.  Badke  Co.,  In  re, 
193  Fed.  735,  738. 

Statute  of  limitations  is  not  raised  by  de- 
murrer  on  ground  that  complaint  does  not 
state  cause  of  action,  eyen  if  it  appears  on  its 
face  that  action  is  barred. — Bliss  y.  Sneath, 
119  Cal.  526,  528,  51  Pac.  848. 

That  counterclaim  is  barred  by  statute  must 
be  specified  as  ground  of  demurrer. — Bliss  y. 
Sneath,  119  Gal.  526,  528,  51  Pac.  848. 

That  part  of  a  cause  of  action  is  barred  by 
limitations   is   not   ground   for   sustaining   a 

feneral  demurrer. — Etchas  y.  Orena,  127  Cal, 
88,  60  Pac.  45. 

A  demurrer  to  a  complaint,  on  the  ffroniid 
that  the  plaintiff's  cause  of  action  is  barred 
by  the  statute  of  limitations  is  not  good  un- 
less the  complaint  affirmatively  shows  that 
the  statutory  period  has  run  since  the  accrual 
of  the  cause  of  action. — Gorea  y.  Higuera,  153 
Cal.  451,  17  L.  B.  A.  (N.  S.)  1018,  95  Pac. 
882. 

In  an  action  to  establish  the  plaintiff's  title 
to  a  right  of  way  and  to  enjoin  its  obstruc- 
tion by  the  defendant,  a  demurrer  to  the  com- 
plaint on  the  ground  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations  should 
not  be  sustained,  where  the  complaint  fails 
to  show  when  the  defendants  first  obstructed 
the  road  or  interfered  with  plaintiff's  use  of 
it.— Gorea  y.  Higuera,  153  Cal.  451, 17  L.  B.  A. 
(N.  S.)  1018,  95  Pac.  882. 

In  this  state,  a  defendant  may,  if  the  de- 
fect appears  on  the  face  of  the  complaint,  set 
up  the  bar  of  the  statute  of  limitations  either 
by  demurrer  or  by  answer. — California  Safe 
Deposit  &  Trust  Go.  y.  Sierra  Valleys  B.  Co., 
158  Gal.  690,  Ann.  Gas.  1912A,  729,  112  Pac. 
274. 

The  demurrer  must  specifically  state  that 
the  claim  is  barred;  a  simple  allegation  in  the 
demurrer  that  the  complaint  is  defectiye  for 
want  of  facts  is  insufficient.-^California  Safe 
Deposit  ft  Trust  Go.  y.  Sierra  Valleys  B.  Go., 
158  Gal.  690,  Ann.  Cas.  1912A,  729,  112  Pac. 
274. 

A  demurrer  on  the  ground  that  the  action 
is  barred  by  the  four-year  statute  of  limita- 
tions must  be. sustained,  where  the  complaint 
shows  that  the  action  did  accrue  more  than 
four  years  before  it  was  brought. — Pay  y. 
Costa,  2  Gal.  App.  241,  83  Pac.  275. 

A  demurrer  especially  setting  forth  the 
bar  of  the  statute  of  limitations  cannot  be 


sustained,  where  the  complaint  does  not  af- 
firmatively show  that  the  cause  of  action  is 
barred.  Where  the  complaint  for  damages  to 
the  land  and  water  is  confined  to  the  two 
years  last  past,  the  demurrer  is  untenable. — 
Donahue  y.  Stockton  Gas  ft  Electric  Co.,  6 
Cal.  App.  276,  92  Pac.  196. 

A  general  demurrer  does  not  present  the 
question  of  the  bar  of  the  statute  of  limita- 
tions.— Murphy  y.  Stelling,  8  Cal.  App.  702, 
97  Pac.  672. 

In  an  action  to  recover  the  reasonable  value 
of  services  rendered  in  establishing  the  owner- 
ship of  defendant's  mining  property  before 
the  Secretary  of  the  Interior,  where  the  com- 
plaint states  a  cause  of  action,  and  nothing 
appears  upon  its  face  to  indicate  that  the 
claim  is  barred  by  the  statute  of  limitations, 
a  demurrer  on  that  ground  will  not  lie. — 
Keegin  v.  Joyce,  9  Gal.  App.  207,  98  Pac. 
396. 

A  demurrer  to  a  complaint,  on  the  ground 
that  the  action  is  barred  by  the  statute  of 
limitations,  is  properly  overruled  if  the  pre- 
cise time  at  which  the  alleged  repudiation  by 
the  defendant  of  the  trust  took  place  does 
not  appear  on  the  face  of  the  complaint. — 
Pavlovich  v.  Paylovieh,  22  CaL  App.  500,  135 
Pac.  303. 


§120. 


Snffldqncy. 


A  party  relying  on  the  statute  of  limita- 
tions as  a  ground  of  demurrer  must  point  out 
the  objection  specially  in  his  demurrer,  or  it 
will  not  be  considered. — Farwell  v.  Jackson, 
28  Cal.  105. 

Allegation  in  demurrer  "that  it  appears 
by  complaint  that  cause  is  barred  by  statute 
of  limitations"  is  sufficient  in  form  to  raise 
the  question. — Brennan  v.  Ford,  46  Cal.  7. 

Conceding  that  a  demurrer  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because 
it  appears  on  the  face  thereof  that  the  action 
is  barred  by  the  statute  of  limitations,  is  a 
sufficient  plea  of  the  statute,  yet,  where  the 
demurrer  specifies  a  particular  section  of  the 
statute  as  relied  upon,  that  section  only  is 
pleaded. — Bank  of  San  Luis  Obispo  v.  Wicker- 
sham,  99  Gal.  655,  34  Pac.  444. 

Demurrer  on  ground  that  action  is  barred 
is  sufficient  if  it  specify  statute  as  one  of 
grounds  of  demurrer. — Williams  v.  Bergin, 
116  Gal.  56,  59,  47  Pac.  877. 

The  statute  of  limitations  cannot  be  urged 
on  demurrer  to  a  complaint,  unless  it  is 
specifically  stated  as  a  ground  of  demurrer. — 
McFarland  v.  Holcomb,  123  Gal.  84,  55  Pae. 
7fil. 

Where  an  amended  and  supplemental  com- 
plaint does  not  show  on  its  face  when  the 
original  complaint  was  filed,  a  demurrer,  on 
the  ground  that  the  action  was  not  brought 
before  limitations  had  run,  is  properly  over- 
ruled.-—Lloyd  y.  Davis,  123  Cal.  348,  55  Pae. 
1003. 

That  a  cause  of  action  is  barred  by.  limita- 
tions is  not  ground  for  sustaining  denmrrer  to 
complaint^  the  statute  applicable  not  being 
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tpeeiiied  as  groiind  of  demurrer.— Trubodj  y. 
TTfibodj,  137  Cal.  172,  69  Pae.  968. 

In  presenting  the  qnestion  of  the  bar  of 
the  statute  of  limitations  by  demurrer  to  the 
complaint,  it  is  not  necessary  to  refer  to  the 
particular  section  relied  on.  It  is  sufficient 
to  specify  the  statute  as  one  of  the  grounds 
of  demurrer;  and  where  the  ground  is  stated 
that  the  cause  of  action  accrued  more  than 
four  years  before  the  action  was  commenced, 
the  demurrer  should  be  sustained,  if  the  com- 
plaint shows  that  it  was  barred  in  that  or  any 
less  period.— -Fay  ▼.  Coste,  2  Gal.  App.  241,  83 
Pae.  275. 

§  121.    Pleading  itatate  as  dsf  «iis*  In  generaL 

Under  the  old  system  of  pleading  in  actions 
at  law  a  party,  to  avail  himself  of  the  statute 
of  limitations,  was  required  to  plead  it,  even 
where  it  appeared  upon  the  face  of  the  dec- 
lairation  that  the  limitation  prescribed  by  stat- 
ute had  expired. — Smith  t.  Bichmond,  19  Cal. 
476. 

In  equitable  suits  the  rule  was  that  if  it 
appeared  upon  the  face  of  the  bill  that  the 
remedy  was  barred,  the  defendant  could  de- 
mur; and,  if  the  case  came  within  any  of  the 
exceptions  of  the  statute,  it  was  necessary  to 
aver  the  fact. — Smith  v.  Biehmond,  19  Cal. 
476. 

The  statute  of  limitations,  in  order  to  be 
availed  of  as  a  defense,  must  have  been 
pleaded. — ^Pharris  v.  Downing,  1  Cal.  Unrep. 
769. 

Limitation  act,  applying  only  to  special 
class  of  cases,  must  be  specially  pleaded. — 
Howell  V.  Bogers,  47  Cal.  291. 

Title  of  defendant  under  statute  of  limita- 
tions must  be  specially  pleaded. — MeCreery  v. 
Sawyer,  52  Cal.  257,  262. 

Where,  in  an  aetion  to  enforce  a  stock- 
holder's personal  liability  for  the  debts  of 
the  corporation,  the  complaint  alleged  no  sus- 
pension of  business,  no  call  on  the  stock- 
holders to  pay,  nor  tne  existence  of  any  other 
fact  that  would  operate  to  put  the  statute 
of  limitations  in  motion,  defendant  cannot 
avail  himself  of  that  statute  by  demurrer  to 
the  complaint. — Harmon  v.  Page,  62  Cal.  448. 

Statute  must  be  pleaded. — Lux  v.  Haggin, 
69  Cal.  255,  267,  4  Pae.  919,  10  Pae.  674. 

The  statute  of  limitations,  to  be  availed  of, 
must  bo  pleaded. — ^Bixby  v.  Crafts,  6  Cal.  Un- 
rep. 12,  53  Pae.  404. 

Where  the  complaint  does  not  show  that  the 
statute  has  run,  the  defendant  must  plead 
his  right  by  answer. — California  Safe  Deposit 
4  Trust  Co.  V.  Sierra  Valleys  B.  Co.,  158  Cal. 
690,  Ann.  Cas.  1912A,  729,  112  Pae.  274. 

Living  in  this  state  under  an  assumed  name 
will  not  prevent  a  defendant  sued  on  a. judg- 
ment recovered  in  another  state  from  plead- 
tag  the  statute  of  limitations.— St.  Paul  Title 
k  Trust  Co.  V.  Stensgaard;  162  Cal.  178,  39 
L.  B.  A.  (N.  S.)  741,  121  Pae.  731. 

Wherd  sueh  foreign  judgment  debtor,  after 
the  recovery  of  the  judgment  against  himi 


came  to  this  state  and  there  changed  his 
name,  but  did  so  without  any  intent  to  de- 
fraud his  creditors,  neither  the  judgment 
creditor's  ignorance  of  nor  his  inability  to 
discover  the  presence  of  the  judgment  debtor 
will  prevent  the  running  of  the  statute  in  the 
latter's  favor. — St.  Paul  Title  ft  Trust  Co.  v. 
Stensgaard,  162  Cal.  178,  39  L.  B.  A.  (N.  S.) 
741,  121  Pae.  731. 

Where  third  persons  have  subsequently  ac- 
quired interest  in  the  mortgaffed  property, 
the^  may  invoke  the  aid  of  the  statute  of 
limitations  as  against  the  mortgage,  even 
though  the  mortgagor,  as  between  himself  and 
the  mortgagee^  may  have  waived  his  protec- 
tion. There  is  no  difference  in  principle 
between  a  suspension  of  the  running  of  the 
statute  resulting  from  an  express  waiver  and 
one  caused  by  his  voluntary  act  in  absenting 
himself  from  the  state. — ^Foster  v.  Butler,  164 
Cal.  623,  130  Pae.  6. 

Enjoining  the  defendant  from  pleading 
the  statute  of  limitations.  51  Am.  Dee. 
700,  75  Am.  Dee.  84. 

Pleading  statute  of  limitations  in  action 
for  death  by  wrongful  act.  19  Ann. 
Cas.  819. 


§122. 


Kecsiwlty. 


When  the  plea  of  the  statute  is  claimed  as 
a  mere  legal  right  it  must  be  pleaded  in  the 
first  instance,  and  has  no  day  of  grace  there- 
after.— Cooke  V.  Spears,  2  Cal.  409,  56  Am. 
Dec.  348;  Smith  v.  Biehmond,  19  Cal.  476, 
People  V.  Broadway  Wharf  Co.,  31  CaL  33; 
Cameron  v.  San  Francisco,  68  Cal.  390,  9 
Pae.  430;  Osment  v.  McElrath,  68  Cal.  466, 
58  Am.  Bep.  17,  9  Pae.  731;  Wise  v.  Williams, 
72  Cal.  544,  14  Pae.  204;  Beagan  v.  Justice's 
Court,  75  Cal.  253,  255,  17  Pae.  195;  Brusie 
V.  Gates,  80  Cal.  462,  465,  22  Pae.  284;  Bixby 
V.  Crafts,  6  Cal.  Unrep.  12,  53  Pae.  404;  San 
Joaouin  Valley  Bank  v.  Dodge,  125  Cal.  77, 
57  Pae.  687;  Walter  v.  Merced  Academy 
Assn.,  126  Cal.  582,  59  Pae.  136;  Towle  v. 
Sweeney,  2  Cal.  App.  29,  83  Pae.  74. 

Unless  pleaded  as  a  defense,  the  statute 
of  limitations  eannot  be  taken  advantage  of 
by  objecting  to  the  introduction  of  any  evi- 
dence on  that  ground. — Meeks  v.  Hahn,  20 
Cal.  620. 

The  defense  of  the  statute  of  limitations 
must  be  pleaded  either  by  alleging  the  facts 
constituting  the  defense,  or  by  a  general 
statement  that  the  cause  of  action  is  barred 
by  the  provisions  of  the  particular  section  of 
the  Code  of  Civil  Procedure  relied  upon, 
giving  the  number  of  the  section,  and  its 
subdivision,  if  subdivided.  A  general  alleffa- 
tion  that  the  cause  of  action  is  barred  by 
ehwpter  3,  title  11,  part  n,  of  the  code,  is  in- 
sufficient.— ^Manning  v.  Dallas,  73  Cal.  420,  15 
Pae.  34. 

The  defense  of  the  statute  of  limitations 
cannot  be  raised  by  demurrer,  unless  it  clearly 
and  affirmatively  appears  upon  the  face  of 
the  complaint  that  the  cause  of  action  is 
barred,  and  if  it  does  so  appear  the  defense 
must  be  raised  by  the  answer. — Pleasant  v. 
Samuels,  114  Cal.  34,  45  Pae.  998. 
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Since  the  statute  of  limitationa  ie  a  special 
defense,  it  must  be  pleaded  as  a  defense  to 
a  eounterelaim,  and  will  not  be  deemed  to 
have  been  pleaded  under  Code  of  Civil  Pro- 
cedure, section  462,  providing  that  "the  state- 
ment of  any  new  matter  in  the  answer  in 
avoidance,  or  constituting  a  defense  or 
counterclaim,  must,  on  the  trial,  be  deemed 
controverted  by  the  opposite  party." — ^Bliss 
V.  Sneath,  119  Cal.  526,  51  Pac.  848. 

Act  of  March,  1897,  amending  Civil  Code, 
section  164,  so  as  to  make  a  conveyance  to  a 
married  woman  by  instrument  in  writing  pre- 
sumptive evidence  that  title  is  thereby  vested 
in  her,  provides  that  in  cases  where  married 
women  have  conveyed  real  property  which  they 
acquired  prior  to  May  19, 1889,  "the  husbands 
or  their  heirs  or  assigns,  of  such  married 
women,"  shall  be  barred  from  maintaining 
any  action  to  show  that  the  real  property 
was  community  property,  unless  begun  within 
one  year  from  the  date  of  taking  effect  of  the 
act.  Code  of  Civil  Procedure,  section  434, 
declares  that  if  no  objection  be  taken  to  the 
complaint,  either  by  demuirrer  or  answer,  de- 
fendant must  be  deemed  to  have  waived  the 
same,  except,  etc.  Held,  that  where  the  wife's 
grantees  failed  to  object  to  an  action  by  the 
husband's  heirs  to  recover  alleged  community 
property  conveyed  by  her  to  them  was  not 
brought  within  the  time  prescribed  by  the  act 
of  1897,  they  could  not  raise  that  objection 
on  appeal.— Pryal  v.  Pryal,  7  Cal.  Unrep.  184, 
71  Pac.  802. 

In  this  state,  a  defendant  may,  if  the  defect 
appears  on  the  face  of  the  complaint,  set 
up  the  bar  of  the  statute  of  limitations  either 
by  demurrer  or  by  answer.  If  the  complaint 
does  not  show  that  the  statute  has  run,  the  de- 
fendant must  plead  his  right  by  answer. — 
California  Safe  Deposit  Sd  Trust  Co.  v.  Sierra 
Valleys  B.  Co.,  158  Cal.  690,  Ann.  Cas.  19 12 A, 
729,  112  Pac.  274. 

Bven  though  an  action  may  be  barred  by 
a  certain  statute,  a  party  by  failing  to  plead 
such  statute  will  be  deemed  to  have  waived 
any  right  to  rely  on  the  provision  of  the 
statute.— Archer  v.  Harvey,  164  Cal.  274,  128 
Pec.  410,  412. 

Under  Code  of  Civil  Procedure,  section 
1094,  court  not  obliged  to  consider  the  statute 
of  limitations  when  not  pleaded  as  a  defense 
to  a  petition  for  a  writ  of  mandate  to  com- 
pel payment  of  interest  coupons  on  bonds  is- 
sued by  an  irrigation  district. — Hewel  ▼. 
Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 

The  defense  of  the  statute  of  limitations, 
unless  set  up  by  demurrer  or  answer,  in  a 
proceeding  against  a  public  officer  to  enforce 
payment  of  a  claim  against  the  municipality 
represented  by  him,  is  deemed  waived.^- 
Hewel  V.  Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 

It  cannot  be  successfully  urged  that  the 
statute  of  limitations  is  in  issue  in  favor  of 
a  municipal  corporation  or  its  of&cer,  whether 
pleaded  or  not;  but  the  rule  that  the  defense 
of  the  statute  of  limitations  is  a  privilege 
personal  to  the  debtor  is  applicable  to  mu- 
nicipal corporations  or  to  a  municipal  officer 


in  common  with  other  debtors;  and  sudi  de- 
fense, if  not  properly  pleaded  by  the  cor- 
poration or  its  officer  in  any  legal  proceeding, 
must  be  deemed  waived. — Hewel  v.  Hogin,  3 
Cal.  App.  248,  84  Pac.  1002. 

A  finding  in  an  action  on  a  promissory  note 
that  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations,  when  the  statute  has  not 
been  pleaded,  is  reversible  error. — ^United 
States  Nat.  Bank  v.  Jones,  24  Cal.  App.  514, 
141  Pac.  1073. 

Duty  of  coutt,  in  absence  of  objection  by 
defendant,  to  dismiss  suit  for  divorce 
because  not  brought  within  the  time  al- 
lowed by  statute  after  cause  given.  26 
L.  B.  A.  (N.  S.)  490. 

Necessity  of  pleading  limitation  as  a  bar 
to  statutory  action  for  death.  26 
L.  B.  A.  (N.  S.)  1221. 

Necessity  of  pleading  statute  of  limita- 
tions as  defense  in  equity  cases.  8 
Ann.  Cas.  379. 

Necessity  of  pleading  specially  statute  of 
limitations  as  defense  to  action  for 
penalty.    12  Ann.  Cas.  87. 

§  123.    SnfficieiBcy  of  denials  and  aUegatlona. 

To  suit  on  an  account,  defendant  averred 
that  "each  and  every  item  of  said  account 
prior  to  the  tenth  day  of  March,  1859,  is 
barred  by  time;  and  he  pleads  and  relies 
upon  the  statute  of  the  state  of  California 
entitled  'An  act  defining  the  time  of  com- 
mencing civil  actions,'  approved  April  22, 
1850,  in  bar  of  any  recovery  in  said  action." 
Held,  that  this  plea  is  fatally  defective,  be- 
cause of  an  averment  of  a  conclusion  of  law; 
that  a  plea  of  the  statute  of  limitations  must 
aver  the  facts  which  brings  the  demand 
within  the  operation  of  the  statute. — Caulfield 
V.  Sanders,  17  Cal.  569. 

General  allegation  in  answer,  that  the  ac- 
tion is  barred  by  the  statute  prescribing;  two 
or  any  other  number  of  years  as  the  limita- 
tion for  bringing  the  action,  is  not  the  cor- 
rect method  of  pleading  the  statute  of  limi- 
tations.^-Schroeaer  v.  Jahns,  27  Cal.  274. 

An  answer  setting  up  that  the  cause  of  ac- 
tion stated  in  the  complaint  did  not  accrue 
within  a  certain  number  of  years  is  a  good 
plea  of  the  statute  of  limitations  for  any  per- 
iod not  over  that  number  of  years,  since  the 
greater  period  includes  the  lesser. — Boyd  v. 
tlankman,  29  Cal.  19,  87  Am.  Dec.  146. 

A  defendant  relyins;  on  the  statute  of  limi- 
tations should  not  allege  matter  of  law,  but 
the  facts  which  bring  him  within  the  statute. 
Boyd  V.  Blankman,  29  Cal.  19,  87  Am.  Dec. 
146. 

An  averment  in  an  answer  that  a  party 
is  "barred  by  the  statute  of  limitations,"  is 
merely   a  conclusion   of  law,   and   does  not 

Present    an    issuable    fact. — Table    Mountain 
'unnel  Co.  v.  Stranahan,  31  Cal.  387. 

An  answer  recited  that  "the  only  causes 
of  action"  that  had  accrued  to  plaintiff  were 
founded  on  "Exhibit  A,"  annexed  to  the 
complaint,  a  bill  of  materials  sold,  and  that 
"no  cause  of  action  had  accrued  to  plaintiff 
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bj  reaaon  of  the  nuitters  set  forth  in  the 
eomplaint  within  two  years  next  preceding 
the  commencement  of  this  action."  Held, 
that  it  was  a  sufficient  plea  of  the  statute 
of  limitations. — Adams  v.  Patterson,  35  Cal. 
122. 

In  an  action  for  the  ralne  of  serriees  ren- 
dered, a  plea  which  does  not  ayer  that  the 
canae  of  action  accrued  more  than  two  years 
before  the  commencement  of  the  action,  but 
only  that  the  services  contracted  to  be  ren- 
dered by  plaintiff  were  rendered  more  than 
two  years  before  action  was  brought,  is 
sufficient  as  a  plea  of  the  statute  of  limita- 
tions.— Hartson  v.  Hardin,  40  Cal.  264. 

The  statute  of  limitations  is  sufficiently 
pleaded  by  reference  in  the  answer  to  the  sec- 
tions of  the  code. — ^Packard  y.  Johnson,  2  Cal. 
Unrep.  365,  4  Pac.  632,  followed,  on  essentially 
the  same  state  of  facts,  in  Packard  y.  Moss, 
68  Cal.  123,  8  Pac.  818. 

In  pleading  statute,  reference  to  section 
stands  in  lieu  of  every  essential  fact  as 
though  set  out  in  full  in  answer. — Hagely  y. 
Hagely,  68  Cal.  348,  352,  9  Pac.  305. 

A  right  to  property  founded  upon  the  stat- 
ute of  limitations  is  a  prescriptive  right,  and 
under  section  458  of  the  Code  of  Civil  Pro- 
cedure, is  sufficiently  pleaded  as  a  defense  by 
reference  to  those  sections  of  the  code  which 
bar  the  cause  of  action,  without  setting  out 
any  of  the  facts  relied  on. — Alhambra  Addi- 
tion Water  Co.  y.  Bichardson,  72  Cal.  598,  14 
Pac.  379. 

Where  section  establishing  period  of  limi- 
tations is  pleaded,  reference  to  explanatory 
sections  may  be  omitted. — Webber  y.  Clarke, 
74  Cal.  11,  17,  15  Pac.  431. 

Where  defendant,  in  a  suit  on  a  writing 
made  within  the  state,  ]^leaded  in  bar  Code 
of  Civil  Procedure,  section  339,  which  pro- 
vides that  actions  on  contracts  not  in  writing, 
or  on  writings  executed  out  of  the  state,  shall 
be  barred  after  three  years,  his  defense  is  not 
made  out,  and  failure  to  find  on  it  is  not  mate- 
rial error. — Onderdonk  y.  San  Francisco,  75 
Cal.  534,  17  Pac.  678. 

To  sustain  nonsuit  on  ground  of  bar  of  limi- 
tations, plea  must  attack  entire  cause  of  ac- 
tion.—Castignino  y.  Balletta,  82  Cal.  250,  262, 
23  Pac.  127. 

Under  Code  of  CiyO  Procedure,  section  361, 
providing  that  when  a  cause  of  action  has 
arisen  in  another  state,  and  by  the  laws 
thereof  an  action  thereon  cannot  be  main- 
tained against  a  person  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not 
be  maintained  against  him  in  this  state,  it  is 
not  necessary  for  a  defendant  relying  on  the 
statute  to  set  out  in  his  pleading  facts  show- 
ing that  the  cause  of  action  arose  in  the  other 
state,  and  that  it  is  barred  by  the  laws 
thereof;  since  Code  of  Civil  Procedure,  section 
458,  declares  that  in  pleading  the  statute  of 
limitations  it  is  not  necessary  to  state  the 
facts  showing  the  defense,  but  it  may  be  gen- 
erally stated  that  the  action  is  barred  by  the 
provisions  of  a  section  of  the  Code  of  Civil 
Procedure  (giving  the  section),  and  if  the 
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allegation  is  eontroverted  the  facts  showing 
the  bar  must  be  established  on  the  trial. — 
Allen  v.  Allen,  95  CaL  184,  16  L.  B.  A.  646, 
30  Pac.  213. 

Under  Code  of  Civil  Procedure,  section  458. 
providing  that,  "in  pleading  the  statute  ox 
limitations,  it  is  not  necessary  to  state  the 
facts  showing  the  defense,  but  it  may  be 
stated,  generally,  that  the  cause  of  action  is 
barred  by  the  provisions  of  section  (giving 
the  number  of  the  section  and  subdivision 
thereof,  if  section  divided,  relied  upon),"  a 
plea  of  the  statute  of  limitations,  alleging 
that  a  cause  of  action  is  barred  by  Code  of 
Civil  Procedure,  section  339,  is  insufficient, 
since  such  statute  contains  several  subdivi- 
sions.— Welters  v.  Thomas,  3  Cal.  Unrep.  843, 
32  Pac.  565;  case  affirmed  and  principle  ap- 
plied to  an  order  given  requesting  person  to 
pay  defendant  bank  any  balance  due  drawer 
on  settlement  of  account. — Bank  of  Tolo  v. 
Bank  of  Woodland,  3  Cal.  App.  561,  567,  86 
Pac.  820. 

Statute  of  limitations  may  be  properly 
pleaded  by  reference  to  the  numbered  sec- 
tions and  subdivisions  thereof,  of  the  Code 
of  Civil  Procedure,  relied  upon  in  bar  of  the 
cause  of  action. — Nicholson  v.  Tarpey,  124 
Cal.  442,  57  Pac.  457. 

A  plea  that  the  cause  of  action  for  the 
advances  is  barred  by  section  339  of  the 
Code  of  Civil  Procedure,  without  specifying 
subdivision  1  thereof,  the  only  subdivision  ap- 
plicable thereto,  is  not  a  nullity;  and  objec- 
tion to  the  manner  of  pleading  the  statute  is 
waived  by  failure  of  plaintiffs  to  urge  it  in 
the  trial  court. — Churchill  v.  Woodworth,  148 
Cal.  669,  113  Am.  St.  Bep.  324,  84  Pac.  155. 

A  plea  of  the  statute  of  limitations  is  an 
answer  to  the  merits,  within  the  meaning  of 
an  order  setting  aside  a  judgment  by  de- 
fault and  directing  that  the  "case  be  tried 
upon  its  merits"  and  section  of  the  code,  and. 
as  such  is  a  meritorious  defense  which  may 
be  set  up  after  the  default  has  been  vacated. 
Upon  being  set  up,  it  is  error  for  the  court 
to  strike  it  out  on  the  ground  that  it  was 
in  violation  of  the  order  setting  aside  the  de- 
fault.— Lilly-Braekett  Co.  v.  Sonnemann,  157 
Cal.  192,  21  Ann.  Cas.  1279,  106  Pac.  715. 

Where  a  note  and  mortgage  on  land  in  this 
state  were  executed  in  a  foreign  state,  the  bar 
of  the  statute  of  limitations  to  an  action  in 
this  state  to  foreclose  the  mortgage,  on  the 
ground  that  the  cause  of  action  was  barred 
by  the  laws  of  the  foreign  state,  is  sufficiently 
pleaded,  under  section  458  of  the  Code  of 
Civil  Procedure,  by  the  averment  that  the  ac- 
tion was  barred  by  the  provisions  of  section 
861  of  that  code. — Lilly-Brackett  Co.  y.  Son- 
nemann, 157  CaL  192,  21  Ann.  Cas.  1279,  106 
Pac.  715. 

In  this  state  the  note  is  considered  as  the 
principal  obligation  and  the  mortgage  as  an 
incident,  and,  although  they  constitute  one 
inseparable  contract,  the  statute  which  oper- 
ates as  a  bar  to  the  action  on  the  debt  de- 
prives the  mortgagee  of  the  right  to  enforce 
the  lien  of  the  mortgage.  Consequently,  if 
an  action  on  the  note  alone  was  barred  by 
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the  law  of  the  foreign  Bt»te  in  whieh  the 
eauBe  of  action  arose,  the  action  of  foreclo- 
sure in  this  state  was  also  barred,  and  snch 
bar  is  aTailable  as  a  defense  under  a  plea  of 
section  361  of  the  Code  of  Civil  Procedure. — 
Lillj-Brackett  Co.  t.  Sonnemann,  167  Gal.  192, 
21  Ann.  Cas.  1279,  106  Pae.  715. 

A  plea  of  the  statute  of  limitations,  alleged 
in  the  form  prescribed  bj  section  458  of  the 
Code  of  Civil  Procedure,  is  sufficient  for  all 
purposes. — ^Miller  ▼.  Lane,  160  Gal.  90, 116  Pac. 
5$. 

In  pleading  the  defense  of  the  statute  of 
limitations  it  is  not  neeessarj  to  set  up  the 
section  and  subdivision  of  the  statute,  if  the 
facts  showing  the  bar  of  the  statute  are 
alleged. — Osborn  v.  Hopkins,  160  Cal.  501, 
Ann.  Cas.  1913A,  413,  117  Pae.  519. 

In  an  action  to  recover  for  personal  services 
rendered  in  pursuance  of  a  verbal  contract, 
the  defense  of  the  statute  of  limitations  is 
sufficiently  pleaded  by  an  averment  that 
"plaintiff's  cause  of  action  for  compensation 
for  said  services  did  not  acerue  within  two 
years  next  before  the  commencement  of  this 
action." — Osborn  v.  Hopkins,  160  Cal.  501, 
Ann.  Cas.  1913A,  413,  117  Pae.  519. 

In  an  action  on  a  judgment  of  a  sister 
state,  the  court  has  discretion  to  permit  the 
defendant  to  amend  his  plea  of  tiie  statute 
of  limitations  by  designating  the  particular 
subdivision  of  the  section  of  the  Code  of 
Civil  Procedure  originally  pleaded  as  the 
one  upon  which  he  relied. — St.  Paul  Title  ft 
Trust  Co.  V.  Stensgaard.  162  Cal.  178,  39  L. 
B.  A.  (N.  S.)  741,  121  Pae.  731. 

In  such  action,  a  plea  of  the  statute  of 
limitations,  by  reierence  to  section  336  of  the 
Code  of  Civil  Procedure,  without  specifically 
referring  to  subdivision  1  thereof,  is  sufficient, 
in  the  absence  of  special  demurrer  to  the  an- 
swer, as  that  subdivision  is  the  only  part  of 
that  section  applicable  to  such  an  action. — 
St  Paul  T&tle  &  Trust  Co.  v.  Stensgaard, 
162  Cal.  178,  39  L.  B.  A.  (N.  S.)  741,  121  Pac. 
731. 

A  plea  of  the  statute  of  limitations  is  suffi- 
cient which  refers  to  the  particular  section 
of  the  Code  of  Civil  Procedure  relied  on, 
without  designating  the  particular  subdi- 
vision of  that  section  under  which  the  claim 
is  asserted. — ^MuUenary  v.  Burton,  3  Cal.  App. 
263,  84  Pae.  159. 


§124. 


Amendment  to  plead  statute. 


If  a  party  does  not  plead  the  statute  of 
limitations  in  the  first  instance,  he  will  not 
be  allowed  to  amend  his  answer  to  introduce 
it,  unless  it  would,  in  the  language  of  the 
statute  in  reference  to  amendments,  be  "in 
furtherance  of  justice."— ^ooke  v.  Spears,  2 
Cal.  409,  56  Am.  Dec.  348. 

If  a  party  omits  to  plead  the  statute  of 
limitations,  and  goes  to  trial  without  doing  so, 
he  will  be  deemed  to  have  elected  to  stand 
vpon  his  other  defenses,  and  will  not  be  per- 
mitted to  amend  by  adding  the  plea  of  limi- 
tations, although  the  elaim  proved  against 


him  is  clearly  barred  on  its  face. — ^Morton  v. 
Bartning,  68  Cal.  306,  9  Pac.  146. 

Where  a  complaint  alleges  that  plaintiff 
deposited  money  with  defendant,  which  the 
latter  appropriated,  and  defendant  pleads  a 
general  denial,  and  a  counterclaim,  alleginff 
an  account  current,  and  evidence  is  admitted 
that  defendant  sold  and  retained  the  pro- 
ceeds of  land  to  which  he  held  the  legal  title 
in  trust  for  plaintiff,  and  misrepresented  the 
price  received  for  other  lands  belonging  to 
plaintiff,  it  is  error  to  refuse  to  allow  de&nd- 
ant  to  plead  the  statute  of  limitations  by  way 
of  amendment  to  his  answer,  as  the  complaint 
does  not  show  any  fraud  or  mistake^  and 
plaintiff  cannot  avoid  the  statute  of  limita- 
tions by  alleging  a  trust  and  then  proving  a 
cause  based  on  fraud. — Nichols  v.  Bandall, 
136  CaL  426,  69  Pac.  26. 

The  refusal  of  leave  to  plead  the  bar  of 
the  statute  of  limitations  by  way  of  amend- 
ment to  an  answer  already  filed  is  not  an 
abuse  of  discretion,  unless  it  is  made  to  ap- 
pear that  the  amendment  will  be  in  further- 
ance of  justice. — Budd  v.  Byrnes,  156  Cal. 
636,  20  Ann.  Cas.  124,  26  L.  B.  A.  (N.  S.)  184, 
105  Pac.  957. 

See  NegUgence,  §  48a. 

The  granting  or  refusing  of  leave  to  amend 
an  answer  for  the  purpose  of  setting  up  the 
statute  of  limitations  is  committed  to  the 
sound  discretion  of  the  trial  court. — ^Trowef 
V.  City  and  County  of  San  Francisco,  157  CaL 
762,  109  Pac.  617. 

A  plea  of  the  statute  of  limitations  la  to 
the  merits,  and  the  trial  court  has  the  same 
discretion  to  permit  it  to  be  pleaded  as  it 
has  to  allow  the  pleading  of  any  other  meri- 
torious defense. — St.  Paul  Title  &  Trust  Co. 
V.  Stensgaard,  162  Cal.  178,  39  L.  B.  A. 
(N.  fl.)  741,  121  Pac.  731. 

Where  the  bonds  of  the  irrigation  district 
were  not  outlawed,  and  a  resolution  by  its 
board  of  directors  showed  on  its  face  that 
an  assessment  was  levied  to  pay  the  interest 
on  the  outstanding  bonds,  and  money  enough 
was  paid  to  the  defendant  treasurer  to  re- 
deem plaintiff's  coupons  which  was  not  avail- 
able within  two  years  before  the  commence- 
ment of  the  proceeding,  the  defendant  waa 
not  prejudiced  by  the  ruling  refusing  his  ap- 
plication for  leave  to  amend  by  pleading  the 
statute  at  the  trial. — Hewel  v.  Hogin,  3  Cal. 
App.  248,  84  Pac.  1002. 

Bight  to  amend  pleadings  so  as  te  set 
up  statute  of  limitations.  Ann.  Caa. 
1914A,  24. 


fl2S. 


Demnrrer  <Mr  reply  to  lAea  or  aa- 


In  pleading  the  statute  of  limitations  of 
five  years  in  ejectment,  defendant  need  not 
rebut  in  advance  a  matter  which  plaintiffs 
might  set  up  in  avoidance,  to  wit,  that  they 
held  under  a  Mexican  grant,  finally  confirmed 
within  less  than  five  years  next  before  the 
commencement  of  the  action. — Anderson  ▼» 
Flak,  36  CaL  625. 
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The  objection  to  a  plea  of  the  statute  of 
fimitations  that  it  fails  to  state  under  which 
subdivision  of  Code  of  Civil  Procedure,  sec- 
tion 339,  the  action  is  barred,  need  not  be 
taken  by  special  demurrer. — Welters  ▼• 
Thomas,  3  Cal.  Unrep.  843,  32  Pac.  565. 

A  defense  of  limitation  is  not  demurrable, 
but  a  defendant  has  the  right  to  plead  the 
statute,  and  to  have  the  issue  thereby  raised 
passed  upon  by  the  conrt  in  the  consideration 
of  the  ease,  as  a  matter  of  right. — Sonoma 
County  V.  Hall,  132  Cal.  589,  62  Pac.  257,  812; 
judgment  affirmed,  132  CaL  589,  65  Pae.  12, 
459. 

f  126.    Pleading  In  aroldance  of  defense. 

Complaint  in  action  on  new  promise  to  pay 
discharged  debt  should  be  upon  the  original 
demand,  and,  if  the  discharge  be  pleaded  as 
a  defense,  the  new  promise  may  then  be 
replied  or  given  in  evidence  in  support  of 
the  demand. — Smith  v.  Bichmond,  19  CaL 
476. 

Under  the  provision  of  Code  of  Civil  Pro- 
cedure, section  462,  that  statements  of  new 
matter  in  the  answer  must  be  deemed  contro- 
verted, matters  in  avoidance  of  the  bar  of 
limitations  will  be  deemed  to  have  been 
pleaded  in  reply  to  affirmative  matters  on 
the  subject  alleged  in  the  answer. — ^Fox  v. 
Tay,  89  Cal.  339,  23  Am.  St.  Bep.  474,  26  Pae. 
897,  affirming  89  CaL  339,  23  Am.  St.  Bep. 
474,  24  Pae.  855. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  a  note  bearing  nine  per  cent  inter- 
est, plaintiff  alleged  that  there  was  due  a  cer- 
tain sum,  with  interest  from  a  certain  date 
at  eight  per  cent;  "such  reduction  of  interest 
having  been  agreed  on  by  both  parties,  on"  a 
specified  date,  which  was  before  limitations 
had  run  on  the  claim.  Held,  that  such  state- 
ment was  a  mere  recital  explanatory  of  the 
claim  for  less  interest  than  the  note  called  for, 
and  not  an  allegation  of  a  new  contract,  which 
was  admitted  by  failure  to  deny. — Weinber- 
ger v.  Weidman,  134  CaL  599,  66  Pac.  869. 

§  127.    Sepllcation. 

If,  in  an  action  for  money,  the  defendanty 
in  his  answer,  sets  up  a  counterclaim,  which 
is  barred  by  the  statute  of  limitations,  the 
plaintiff,  under  the  provisions  of  the  Practice 
Act,  is  considered  to  have  pleaded  the  statute 
by  way  of  replication. — Curtiss  v.  Sprague, 
49  Cal.  301. 

§  128.    InneB,  proof  and  Tariaace. 

It  is  incumbent  on  the  party  setting  up  the 
statute  of  limitations  as  a  bar  to  an  action 
for  conversion  to  prove  the  time  of  the  con- 
version, and  that  the  statute  has  run  against 
the  same.— Wright  v.  Ward,  65  CaL  525,  4 
Pac.  534. 

Where  statute  is  pleaded  as  a  defense,  find- 
ing as  to  any  matter  taking  case  out  of  its 
operation  is  within  issues. — Hendy  v.  March, 
75  CaL  666,  569,  17  Pac.  702. 

The  fact  that  in  New  York  an  action  to 
redeem  from  a  mortgage  of  land  there  situ« 


ated  could  be  maintained,  although  an  action 
to  recover  the  debt  was  barred,  if  true,  is 
immaterial,  since  the  effect  of  the  deed  de- 
pends on  the  laws  of  this  state  at  the  time 
the  contraet  was  made. — ^Allen  v.  Allen,  95 
Cal.  184,  16  L.  B.  A.  646,  30  Pac.  213. 

Party  pleading  statute  must  establish  facts 
necessary  to  support  it. — Pierce  v.  Southern 
Pacific  Co.,  120  Cal.  156,  40  L.  B.  A.  350,  47 
Pac.  874,  52  Pac.  302. 

Where  a  complaint  on  a  note  barred  by 
limitations  sought  to  avoid  the  bar  by  alleg- 
ing an  express  promise  to  pay  according  to  the 
terms  of  the  note,  and  the  evidence  disclosed 
that  the  promises  were  conditional  on  the 
payee's  financial  ability,  there  was  a  fatal  va- 
riance, since  the  action  should  have  been 
brought  on  the  new  promise,  and  not  on  the 
original  contract. — ^Bodgers  v.  Byers,  127  Cal. 
528,  60  Pac.  42. 

Where,  in  an  action  to  foreclose  a  mortgage 
given  to  secure  a  note,  brought  after  limita- 
tions has  run,  plaintiff  alleges  a  new  promise, 
and  facts  from  which  he  claims  a  new  prom- 
ise is  inferred,  defendant's  denial  in  the  an- 
swer that  he  ever  promised  to  pay  the  note 
puts  all  such  allegations  at  issue. — Weinberger 
V.  Weidman,  134  Cal.  599,  66  Pac.  869. 

§129.    Evidence,    presnmptlonfl   and   burden 
of  pfoof  in  genend. 

Burden   of  showing  bar   of   statute   is   on 

Sarty  pleading  it. — darwood  v.  Hastings,  38 
al.  216,  223. 

On  demurrer  to  a  complaint,  founded  upon 
the  statute  of  limitations,  if  the  complaint 
fails  to  show  whether  the  contract  in  suit 
was  verbal  or  in  writing,  it  will  be  presumed 
to  have  been  in  writing  for  all  the  purposes 
of  the  demurrer. — Miles  v.  Thome,  38  Cal. 
335,  99  Am.  Dec.  384. 

The  plea  of  the  statute  of  limitations  or 
any  mere  matter  of  avoidance  is  not  in  the 
nature  of  a  cross-complaint,  to  be  met  by  fur- 
ther pleadings.  The  plaintiff  may,  on  the 
pleadings  as  they  stand,  introduce  any  evi'* 
dence  which  wiU  avoid  the  effect  of  the  new 
matter. — ^Madden  v.  Ashman,  1  Cal.  Unrep. 
610. 

Where  a  deed,  absolute  on  its  face,  is  exe- 
cuted and  delivered  for  the  purpose  of  secur* 
ing  a  subsisting  debt  and  it  does  not  appear 
when  the  debt  so  secured  became  due,  the 
presumption  arises  that  it  was  due  immedi- 
ately, or  upon  demand,  and  if  sufficient  time 
has  elapsed  since  the  date  of  the  conveyance 
for  the  statute  of  limitations  to  run,  the  debt 
is  barred. — De  Espinosa  v.  Gregory,  40  CaL 
58. 

If  suit  is  brought  on  a  promissory  note  exe- 
cuted out  of  this  state  and  due  more  than  two 
years  before  the  action  is  commenced,  the  pre- 
sumption is  that  it  is  barred  by  the  statute 
of  limitations;  and,  if  the  defendant  has  been 
absent  from  the  state  during  any  portion  of 
the  two  years,  that  fact  should  be  averred 
in  the  complaint. — Bass  v.  Berry,  51  Cal.  264. 

Purpose  of  section  360  of  the  Code  of  Civil 
Procedure  is  to  establish  a  rule,  not  with  re* 
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spect  to  the  eharacter  of  the  promise  or  ac- 
knowledgment from  which  a  promise  maj  be 
inferred,  bnt  with  respect  to  the  kind  of  evi- 
dence by  which  the  promise  or  acknowledg- 
ment should  be  proved. — ^Biddel  ▼.  Brizzolara, 
66  Cal.  374. 

Under  section  345  of  the  Code  of  Civil  Pro- 
cedure an  action  brought  by  the  people  on 
the  relation  of  the  controller  against  a  xormer 
Secretary  of  State ,  on  an  account  stated  by 
the  controller  under  section  437  of  the  Polit- 
ical  Code,  for  money  alleged  to  have  been 
received  bv  the  defendant  in  his  official  capa- 
city, but  lor  which  he  had  failed  to  account 
or  make  any  settlement  with  the  controller,  is 
affected  by  the  statute  of  limitations  in  the 
same  manner  as  it  would  be  were  the  action 
brought  by  a  private  person. — People  v.  Me- 
lone,  73  Cal.  574,  15  Pae.  294. 

A  complaint,  showing  money  to  have  been 
loaned  at  a  date  sufficiently  remote  to  admit 
of  the  running  of  the  statute  of  limitations, 
does  not  raise  a  presumption  that  the  statute 
has  run.  If  the  allegation  is  consistent  with 
the  supposition  that  the  debt  is  not  barred  by 
reason  of  a  promise  in  writing,  or  written 
acknowledgment  of  the  debt,  the  defense  must 
be  raised  by  answer.— Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  Cal.  245,  25  Am.  St.  Bep.  114,  27 
Pac.  211. 

Under  Code  of  Civil  Procedure,  section  338, 
subdivision  4,  providing  that  an  action  for 
relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  of  the  discovery  of  the 
fraud,  the  burden  is  on  plaintiff  in  a  suit  to 
set  aside  a  decree  of  divorce  for  fraud  to 
prove  that  discovery  was  within  three  years. 
Prewett  v.  Dyer,  107  Cal.  154,  40  Pac.  105. 

Where  the  action  is  for  money  advanced 
upon  the  promise  to  repay  "when  able,"  and 
the  defendant  pleads  the  statute  of  limita- 
tions, it  is  incumbent  upon  the  defendant  to 
prove  the  ability  of  his  intestate  to  pay  at  a 
period  beyond  the  limits  of  the  statute,  since 
such  plea  is  an  affirmative  defense. — ^Van 
Buskirk  v.  Euhns,  164  Cal.  472,  Ann.  Cas. 
1914B,  932,  44  L.  B.  A.  (N.  S.)  710,  129  Pac. 
587,  588. 

Burden  of  proof  as  to  running  of  statute 
of  limitations.     8  Ann.  Cas.  340. 

Burden  of  proof  on  plea  to  statute  of 
limitations.    81  Am.  Dec.  725. 

Presumption  in  aid  of  new  promise  relied 
<jn  to  remove  bar  of  statute  of  limitap 
tions.     Ann.  Cas.  1914B,  225. 

§180.    Artmiwifbfllty  of  evidence. 

In  an  action  on  promissory  notes,  where  the 
bar  of  the  statute  of  limitations  is  set  up  and 
issue  is  joined  thereon,  the  plaintiff  relying 
upon  a  writing  signed  by  the  defendant  waiv- 
ing the  benefit  of  the  statute  of  limitations, 
parol  evidence  is  admissible  of  the  circum- 
stances under  which  such  writinpr  was  exe- 
cuted as  part  of  the  res  gestae. — Cross  t. 
.Zellerbach,  2  Cal.  Unrep.  578,  8  Pac.  714. 

Defendant  pleading  section  318,  Code  of 
Civil  Procedure,  is  entitled  to  introduce  any 
testimony  tending  to  establish  his  right  there* 


under. — ^Hagelj  ▼.  Hagely,  68  CaL  348,  351, 

9  Pac.  305. 

Evidence  of  use  defendant  made  of  land 
is  admissible  under  plea  of  statute  of  limita- 
tions.— Lucas  V.  Bichardson,  68  Cal.  618,  621, 

10  Pac.  183. 

Acknowledgment  or  new  promise  is  to  be 
determined  from  evidence  and  upon  all  cir- 
cumstances surrounding  transaction. — ^Tuggle 
V.  Minor,  76  Cal.  96,  101,  18  Pac.  131. 

In  an  action  against  a  bank  for  the  pro- 
ceeds of  a  note  placed  with  it  for  collection, 
the  fact  that  the  statute  of  limitations  has 
apparently  run  against  a  counterclaim  set  up 
by  the  bank  against  plaintiff  does  not  ren- 
der inadmissible  the  books  of  the  bank  con- 
taining the  original  entries  of  the  transac- 
tions, as  the  bank  may  be  able  to  show  facts 
which  will  take  the  claim  out  of  the  operation 
of  the  statute. — McLennan  v.  Bank  of  Cali- 
fornia, 87  CaL  569,  25  Pac.  760. 

In  an  action  on  a  note,  evidence  as  to 
whether  the  agent  of  the  holder  remembered 
a  conversation  with  the  maker  concerning  the 
original  guaranty  and  the  demand  for  pay- 
ment held  not  error. — Woolwine  v.  Storrs, 
148  Cal.  7,  113  Am.  St.  Bep.  183,  82  Pac.  434. 

Admissibility  of  books  of  account  to  re- 
move bar  of  limitations.  52  L.  B.  A. 
707. 

Extrinsic  evidence  in  aid  of  new  promise 
relied  on  to  remove  bar  of  statute  of 
limitations.    Ann.  Cas.  1914B,  226. 

§181,    Weight  and  mifflciency  of  evidence. 

It  is  sufficient,  where  the  complaint  alleged 
an  express  promise  to  pay  a  debt  which  was 
barred  by  the  statute,  to  prove  an  acknowl- 
edgment of  the  debt  from  which  a  promise 
to  pay  is  implied. — ^Farrell  v.  Palmer,  36  Cal. 
187. 

New  promise  may  be  either  express  or  im- 
plied. An  express  promise  can  only  be  estab- 
lished by  producing  the  promise  itself,  in  the 
form  prescribed  by  the  thirty-first  section  of 
the  statute;  while  an  implied  promise  can 
only  be  established  by  the  production  in  like 
form  of  the  acknowledgment  prescribed  in 
said  action. — McCormick  v.  Brown,  36  Cal. 
180,  95  Am.  Dec.  170. 

In  an  action  on  a  note,  evidence  held  to 
sustain  findings  that  a  requested  extension  of 
the  debt  sufficient  to  suspend  the  statute  of 
limitations  had  not  been  granted,  and  that 
there  had  been  no  written  acknowledgment  of 
the  debt  by  deceased  within  four  years  prior 
to  the  commencement  of  the  action. — Wool- 
wine  V.  Storrs,  148  Cal.  7,  113  Am.  St.  Bep. 
183,  82  Pac.  434. 

In  an  action  to  compel  a  corporation  to  is- 
sue certificates  of  stock,  the  court  held  the 
evidence  to  support  a  finding  that  the  plain- 
tiff had  knowledge  of  the  repudiation  of  the 
trust  by  the  corporation  that  this  knowledge 
had  bel9n  brought  home  to  him  more  than  four 
year  prior  to  the  commencement  of  the  action. 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
134  Pac.  981. 
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In  an  action  on  a  mntual  account  evidence 
held  Bnlficient  to  take  to  the  jury  the  question 
18  to  whether  the  account  was  a  mutual  ac- 
count.— Copriviza  ▼.  Rilovich,  4  Cal.  App.  26, 
87  Pac.  398. 

In  an  action  to  recover  a  part  of  the  pro- 
ceeds from  a  mining  claim  alleged  to  have 
been  received  by  the  plaintiff,  in  retnm  for 
certain  services  rendered,  it  cannot  be  held 
that  the  action  was  barred  by  any  statute 
of  limitation,  where  it  does  not  appear  when 
the  proceeds  were  received  by  the  defendant. 
Parker  v.  Hemdon,  19  Cal.  App.  451,  126  Pac. 
183. 

§  132.    Qneatiaiis  for  court  or  Jury. 

When  the  facts  are  agreed  upon  or  ascer- 
tained, it  is  a  question  of  law  whether  the 
case  is  within  the  bar  of  the  statute  of  limi- 
tations, and  in  such  case  it  is  error  to  submit 
such  question  to  the  jury. — Beed  v.  Swift, 
45  Cal.  255. 

§  133.    Verdict  and  flndliigR 

The  statute  of  limitations  was  pleaded  by 
specifying  certain  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action.  The 
court  found  that  the  action  was  not  barred  by 
the  statute  or  by  the  sections  of  the  code  so 
speeified.  Held,  that  the  finding  was  suffi- 
cient.— Oakland  Gas  Light  Co.  v.  Dameron, 
67  Cal.  663,  8  Pac.  595. 

Failure  to  find  upon  the  issue  of  the  statute 
of  limitations  is  ground  for  reversal  of  the 
judgment. — ^Porteous  v.  Beed,  2  Cal.  Unrep. 
707,  12  Pac.  117. 

Where  the  statute  of  limitations  is  set  up  as 
a  defense,  a  finding  that  "all  the  allegations 
of  plaintiiTs  complaint  are  true"  is  a  finding 
as  to  the  issue  of  the  statute  of  limitations. — 
Lewis  V.  Adams,  70  Cal.  403,  59  Am.  Bep.  423, 
11  Pac.  833,  reversing  2  Cal.  Unrep.  516,  7 
Pac.  779. 

Court  should  expressly  find  whether  or  not 
action  is  barred  by  the  statute,  on  an  issue 
raised  as  to  the  statute  of  limitations,  and 
not  merely  the  facts  from  which  it  may  be 
inferred.~Dnfr  v.  Duff,  71  CaL  513,  12  Pac. 
570. 

A  finding  that  the  plaintiff's  cause  of  ae- 
tion  is  not  barred  by  any  of  the  sections  of 
the  Code  of  Civil  Procedure  specified  in  the 
answer  cannot  be  disregarded  as  a  finding  of 
fact  upon  the  issue  presented,  although  placed 
among  the  conclusions  of  law. — €pargur  v. 
Heard,  90  Cal.  221,  27  Pac.  198. 

In  an  action  for  an  accounting  for  trust 
funds,  in  which  the  complainant  averred  a  de- 
mand upon  the  defendant  before  suit  brought, 
which  allegation  was  admitted  by  the  answer, 
a  finding  against  the  defendant's  plea  on  the 
statute  of  limitations  need  not  find  the  date 
of  such  demand.— Spencer  v.  Duncan,  107  Cal. 
423,  40  Pac.  549. 

Where  a  complaint  for  money  had  and  re- 
ceived, filed  Juij  1,  1895,  alleged  that  the 
cause  of  action  arose  "on  or  about  January, 
1894,"  a  finding  that  all  the  allegations  therein 
are  true  is  an  adverse  finding  on  defendant's 


plea  of  limitations. — ^Wolfskill  v.  Douglas,  • 
Cal.  Unrep.  396,  59  Pac.  987.- 

A  finding  that  the  second  account  stated 
included  the  amount  due  in  the  first  account 
stated  is  a  sufficient  finding  that  the  action 
was  not  barred  by  the  statute  of  limitations. 
Wickson  v.  Monarch  Cycle  Mfg.  Co.,  128  CaL 
156,  79  Am.  St.  Bep.  36,  60  Pac.  764. 

Where  the  trial  court  finds  facts  showing 
that  a  suit  to  foreclose  a  mortgage  is  not 
barred,  failure  to  find  expressly  that  the  suit 
is  not  barred  is  immaterial. — Filipini  v.  Tro- 
bock,  6  Cal.  Unrep.  589,  62  Pac.  1066. 

Where,  in  an  action  against  a  sheriff  for 
illegal  seizure,  the  oomplaint  and  answers  al- 
lege, and  the  court  finds,  that  seizure  was  less 
than  two  jrears  from  the  time  action  is 
brouffht,  it  is  not  necessary  that  it  should  ex- 
pressly find  that  it  was  not  barred  by  limita- 
tions; Code  of  Civil  Procedure,  section  339, 
subdivision  2,  providing  that  actions  against 
the  sheriff  for  such  an  act  must  be  brought 
within  two  years. — Woodham  v.  Cline,  130 
Cal.  497,  62  Pac.  822. 

Where  a  case  in  which  the  defense  of  the 
statute  of  limitations  is  set  up  in  the  answer 
is  submitted  for  decision  upon  an  agreed 
statement  of  facts,  the  court  may  make  a  find- 
ing upon  such  defense  in  accordance  with 
the  evidentiary  facts  agreed  upon;  and  the  in- 
sertion of  its  determination  as  a  finding  of 
fact  instead  of  as  a  conclusion  of  law  is  im- 
material.— Towle  V.  Sweeney,  2  Cal.  App.  29, 
83  Pac.  74. 

A  finding  that  plaintiff's  right  of  action  was 
barred  by  limitations  does  not  cease  to  be  a 
conclusion  of  law,  because  found  among  the 
findings  of  fact. — ^Towle  v.  Sweeney,  2  Cal. 
App.  29,  83  Pac.  74. 

§134.    BefTiflnr. 

The  defense  of  limitations,  even  though  it 
be  pleaded^  cannot  be  raised  on  appeal  unless 

£  resented  m  some  form  on  the  trial  below. — 
['cDonald  v.  Bear  Biver  etc.  Min.  Co.,  13  CaL 
220. 

If  a  party  pleads  the  statute  of  limitations, 
but  does  not  raise  it  in  his  argument,  ana 
the  court  finds  in  his  favor  on  that  issue,  he 
has  a  right  to  take  advantage  of  it  on  ap- 
peal to  the  supreme  court. — ^Vassault  v.  Seitz, 
31  CaL  225. 

Where  there  is  no  express  showing  that  the 
filing  of  an  amended  answer  after  the  com- 

Slete  running  of  the  statute  of  limitations  was 
one  without  leave  of  court  asked  and  ob- 
tainedj  but  so  far  as  the  record  discloses  with- 
out objection  by  plaintiffs,  objection  cannot  be 
made  for  the  first  time  on  appeal. — Chlpman 
V.  Hastings,  1  Cal.  Unrep.  817,  judgment  af- 
firmed (point  not  discussed),  50  Cal.  310,  19 
Am.  Bep.  655. 

Evidence  held  to  sustain  defense  of  statute 
of  limitations,  and  judgment  affirmed. — Greer 
v.  Tripp,  2  Cal.  Unrep.  727,  12  Pac.  301. 

Where  defendants  move  for  a  nonsuit  on 
the  ground  that  the  claim  is  barred  by  the 
statute  of  limitation!,  but  ask  no  direction 
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spect  to  the  character  of  the  promise  or  ac- 
knowledgment from  which  a  promise  may  be 
inferred,  but  with  respect  to  the  kind  of  evi- 
dence by  which  the  promise  or  acknowledg- 
ment should  be  provea. — ^Biddel  t.  Brizzolara, 
56  Cal.  374. 

Under  section  345  of  the  Code  of  Civil  Pro- 
cedure an  action  brought  bj  the  people  on 
the  relation  of  the  controller  against  a  former 
Secretary  of  State,  on  an  account  stated  by 
the  controller  under  section  437  of  the  Polit- 
ical Code,  for  money  alleged  to  have  been 
received  bv  the  defendant  in  his  official  capa- 
city, but  for  which  he  had  failed  to  account 
or  make  any  settlement  with  the  controller,  is 
affected  by  the  statute  of  limitations  in  the 
same  manner  as  it  would  be  were  the  action 
brought  by  a  private  person. — People  v.  Me- 
lone,  73  Cal.  574,  15  Pac.  294. 

A  complaint,  showing  money  to  have  been 
loaned  at  a  date  sufficiently  remote  to  admit 
of  the  running  of  the  statute  of  limitations, 
does  not  raise  a  presumption  that  the  statute 
has  run.  If  the  allegation  is  consistent  with 
the  supposition  that  the  debt  is  not  barred  by 
reason  of  a  promise  in  writing,  or  written 
acknowledgment  of  the  debt,  the  defense  must 
be  raised  by  answer. — Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  Cal.  245,  25  Am.  St.  Bep.  114,  27 
Pac.  211. 

Under  Code  of  Civil  Procedure,  section  338, 
subdivision  4,  providing  that  an  action  for 
relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  of  the  discovery  of  the 
fraud,  the  burden  is  on  plaintiif  in  a  suit  to 
set  aside  a  decree  of  divorce  Tor  fraud   to 

?rove  that  discovery  was  within  three  years, 
^ewett  V.  Dyer,  107  Cal.  154,  40  Pac.  105. 

Where  the  action  is  for  money  advanced 
upon  the  promise  to  repay  "when  able,"  and 
the  defendant  pleads  the  statute  of  limita- 
tions, it  is  incumbent  upon  the  defendant  to 
prove  the  ability  of  his  intestate  to  pay  at  a 
period  beyond  the  limits  of  the  statute,  since 
such  plea  is  an  affirmative  defense. — Van 
Buskirk  v.  Kuhns,  164  Cal.  472,  Ann.  Cas. 
1914B,  932,  44  L.  B.  A.  (N.  S.)  710,  129  Pac. 
587,  588. 

Burden  of  proof  as  to  running  of  statute 
of  limitations.     8  Ann.  Cas.  340. 

Burden  of  proof  on  plea  to  statute  of 
limitations.    81  Am.  Dee.  725. 

Presumption  in  aid  of  new  promise  relied 
on  to  remove  bar  of  statute  of  limita- 
tions.    Ann.  Cas.  1914B,  225. 

§180.    Admlwinitllty  of  evidenca. 

In  an  action  on  promissory  notes,  where  tke 
bar  of  the  statute  of  limitations  is  set  up  and 
issue  is  joined  thereon,  the  plaintiff  relying 
upon  a  writing  signed  by  the  defendant  waiv- 
ing the  benefit  of  the  statute  of  limitations, 
parol  evidence  is  admissible  of  the  circum- 
stances under  which  such  writing  was  exe- 
cuted as  part  of  the  res  gestae. — Cross  T. 
.Zellerbach,  2  Cal.  Unrep.  578,  8  Pac.  714. 

Defendant  pleading  section  318,  Code  of 
Civil  Procedure,  is  entitled  to  introduce  any 
testimony  tending  to  establish  liis  right  there- 


under.— ^Hagely  t.  Hagely,  68  CaL  348,  351, 

9  Pac.  305. 

Evidence  of  use  defendant  made  of  land 
is  admissible  under  plea  of  statute  of  limita- 
tions.— ^Lucas  V.  Bicnardson,  68  Cal.  618,  621, 

10  Pac.  183. 

Acknowledgment  or  new  promise  is  to  be 
determined  from  evidence  and  upon  all  cir- 
cumstances surrounding  transaction. — ^Tuggle 
v.  Minor,  76  Cal.  96,  101,  18  Pac.  131. 

In  an  action  asainst  a  bank  for  the  pro- 
ceeds of  a  note  placed  with  it  for  collection, 
the  fact  that  the  statute  of  limitations  has 
apparently  nm  against  a  counterclaim  set  up 
by  the  bank  against  plaintiff  does  not  ren- 
der inadmissible  the  books  of  the  bank  con- 
taining the  original  entries  of  the  transac- 
tions, as  the  bank  may  be  able  to  show  facts 
which  will  take  the  claim  out  of  the  operation 
of  the  statute. — McLennan  v.  Bank  of  Cali- 
fornia, 87  Cal.  569,  25  Pac.  760. 

In  an  action  on  a  note,  evidence  as  to 
whether  the  agent  of  the  holder  remembered 
a  conversation  with  the  maker  concerning  the 
original  guaranty  and  the  demand  for  pay- 
ment held  not  error. — Woolwine  v.  Storrs, 
148  Cal.  7,  118  Am.  St.  Bep.  183,  82  Pac.  434. 

Admissibility  of  books  of  account  to  re- 
move bar  of  limitations.  52  L.  B.  A. 
707. 

Extrinsic  evidence  in  aid  of  new  promise 
relied  on  to  remove  bar  of  statute  of 
limitations.    Ann.  Cas.  1914B,  226. 

§181.    Weigbt  and  mifllcieiicj  of  evidence. 

It  is  sufficient,  where  the  complaint  alleged 
an  express  promise  to  pay  a  debt  which  was 
barred  by  tne  statute,  to  prove  an  acknowl- 
edgment of  the  debt  from  which  a  promise 
to  pay  is  implied. — ^Farrell  t.  Palmer,  36  Cal. 
187. 

New  promise  may  be  either  express  or  im- 
plied. An  express  promise  can  only  be  estab- 
lished by  producing  the  promise  itself,  in  the 
form  prescribed  by  the  thirt^-flrst  section  of 
the  statute;  while  an  implied  promise  can 
only  be  established  by  the  production  in  like 
form  of  the  acknowledgment  prescribed  in 
said  action. — ^McCormick  v.  Brown,  36  Cal. 
180,  95  Am.  Dec.  170. 

In  an  action  on  a  note,  evidence  held  to 
sustain  findings  that  a  requested  extension  of 
the  debt  sufficient  to  suspend  the  statute  of 
limitations  had  not  been  granted,  and  that 
there  had  been  no  written  acknowledgment  of 
the  debt  by  deceased  within  four  years  prior 
to  the  commencement  of  the  action. — Wool- 
wine  V.  Storrs,  148  Cal.  7,  113  Am.  St.  Bep. 
183,  82  Pac.  434. 

In  an  aetion  to  compel  a  corporation  to  is- 
sue certificates  of  stock,  the  court  held  the 
evidence  to  support  a  finding  that  the  plain- 
tiff had  knowledge  of  the  repudiation  of  the 
trust  by  the  corporation  that  this  knowledge 
had  be^n  brought  home  to  him  more  than  four 
year  prior  to  the  commencement  of  the  aetion. 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
134  Pac.  981. 
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In  an  aetion  on  a  mutual  account  evidence 
held  snlfieient  to  take  to  the  jury  the  qnestion 
as  to  whether  the  account  was  a  mutual  ac- 
count.— Copriviza  ▼.  Rilovich,  4  Cal.  App.  26, 
87  Pac.  398. 

In  an  action  to  recover  a  part  of  the  pro- 
ceeds from  a  mining  claim  alleged  to  have 
been  received  by  the  plaintiff,  in  retnm  for 
certain  services  rendered,  it  cannot  be  held 
that  the  action  was  barred  by  any  statute 
of  limitation,  where  it  does  not  appear  when 
the  proceeds  were  received  by  the  defendant. 
Parker  v.  Hemdon,  19  Cal.  App.  451,  126  Pac. 
183. 

§  132.    Qnestiaiis  for  court  or  Jury. 

When  the  facts  are  agreed  upon  or  ascer- 
tained, it  is  a  question  of  law  whether  the 
ease  is  within  the  bar  of  the  statute  of  limi- 
tations, and  in  such  case  it  is  error  to  submit 
such  question  to  the  jury. — Beed  v.  Swift^ 
45  Cal.  255. 

§  133.    Verdict  and  findlnga. 

The  statute  of  limitations  was  pleaded  by 
specifying  certain  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action.  The 
court  found  that  the  action  was  not  barred  by 
the  statute  or  by  the  sections  of  the  code  so 
specified.  Held,  that  the  finding  was  suffi- 
cient.— Oakland  Gas  Light  Co.  v.  Dameron, 
67  Cal.  663,  8  Pac.  595. 

Failure  to  find  upon  the  issue  of  the  statute 
of  limitations  is  ground  for  reversal  of  the 
judgment. — Porteous  v.  Beed,  2  Cal.  Unrep. 
707,  12  Pac.  117. 

Where  the  statute  of  limitations  is  set  up  as 
a  defense,  a  finding  that  "all  the  allegations 
of  plaintiff's  complaint  are  true"  is  a  finding 
as  to  the  issue  of  the  statute  of  limitations. — 
Lewis  V.  Adams,  70  Cal.  403,  59  Am.  Bep.  423, 
11  Pac.  833,  reversing  2  Cal.  Unrep.  516,  7 
Pac.  779. 

Court  should  expressly  find  whether  or  not 
action  is  barred  by  the  statute,  on  an  issue 
raised  as  to  the  statute  of  limitations,  and 
not  merely  the  facts  from  which  it  may  be 
inferred.— Duff  v.  Duff,  71  CaL  513,  12  Pac. 
570. 

A  finding  that  the  plaintiff's  cause  of  ae- 
tion is  not  barred  by  any  of  the  sections  of 
the  Code  of  Civil  Procedure  specified  in  the 
answer  cannot  be  disregarded  as  a  finding  of 
fact  upon  the  issue  presented,  although  placed 
among  the  conclusions  of  law. — fipargur  t. 
Heard,  90  Cal.  221,  27  Pac.  198. 

In  an  action  for  an  accounting  for  trust 
funds,  in  which  the  complainant  averred  a  de- 
mand upon  the  defendant  before  suit  brought, 
which  aJlegation  was  admitted  by  the  answer, 
a  finding  against  the  defendant's  plea  on  the 
statute  of  limitations  need  not  find  the  date 
of  such  demand.— Spencer  v.  Duncan,  107  Cal. 
423,  40  Pac.  549. 

Where  a  complaint  for  money  had  and  re- 
ceived, filed  July  1,  1895,  alleged  that  the 
cause  of  action  arose  "on  or  about  January, 
1894,"  a  finding  that  all  the  allegations  therein 
are  true  is  an  adverse  finding  on  defendant's 


plea  of  limitations. — ^Wolf skill  v.  Douglas,  6 
Cal.  Unrep.  396,  59  Pac.  987.- 

A  finding  that  the  second  account  stated 
included  the  amount  due  in  the  first  account 
stated  is  a  sufficient  finding  that  the  action 
was  not  barred  by  the  statute  of  limitations. 
Wickson  v.  Monarch  Cycle  Mfg.  Co.,  128  Cal. 
156,  79  Am.  St.  Bep.  36,  60  Pac.  764. 

Where  the  trial  court  finds  facts  showing 
that  a  suit  to  foreclose  a  mortgage  is  not 
barred,  failure  to  find  ezpresslv  that  the  suit 
is  not  barred  is  immaterial. — l^lipini  v.  Tro- 
bock,  6  Cal.  Unrep.  589,  62  Pac.  1066. 

Where,  in  an  action  against  a  sheriff  for 
illegal  seizure,  the  oomplaint  and  answers  al- 
lege, and  the  court  finds,  that  seizure  was  less 
tlum  two  jrears  from  the  time  action  is 
brought,  it  is  not  necessary  that  it  should  ex- 
pressly find  that  it  was  not  barred  by  limita- 
tions; Code  of  Civil  Procedure,  section  339, 
subdivision  2,  providing  that  actions  against 
the  sheriff  for  such  an  act  must  be  brought 
within  two  years. — Woodham  v.  Cline,  130 
Cal.  497,  62  Pac.  822. 

Where  a  case  in  which  the  defense  of  the 
statute  of  limitations  is  set  up  in  the  answer 
is  submitted  for  decision  upon  an  agreed 
statement  of  facts,  the  court  may  make  a  find- 
ing upon  such  defense  in  accordance  with 
the  evidentiary  facts  agreed  upon;  and  the  in- 
sertion of  its  determination  as  a  finding  of 
fact  instead  of  as  a  conclusion  of  law  is  im- 
material.— Towle  V.  Sweeney,  2  Cal.  App.  29, 
83  Pac.  74. 

A  finding  that  plaintiff's  right  of  action  was 
barred  by  limitations  does  not  cease  to  be  a 
conclusion  of  law,  because  found  among  the 
findings  of  fact. — Towlo  v.  Sweeneyi  2  Cal. 
App.  29,  83  Pac.  74. 

§134.    BefTiflnr. 

The  defense  of  limitations,  even  though  it 
be  pleaded^  cannot  be  raised  on  appeal  unless 

£  resented  in  some  form  on  the  trial  below. — 
CcDonald  v.  Bear  Biver  etc.  Min.  Co.,  13  Cal. 
220. 

If  a  party  pleads  the  statute  of  limitations, 
but  does  not  raise  it  in  his  argument,  ana 
the  court  finds  in  his  favor  on  that  issue,  he 
has  a  right  to  take  advantage  of  it  on  ap- 
peal to  the  supreme  eourt. — ^Vassault  v.  Seitz. 
31  Cal.  225. 

Where  there  is  no  express  showing  that  the 
filing  of  an  amended  answer  after  the  com- 

Slete  running  of  the  statute  of  limitations  was 
one  without  leave  of  court  asked  and  ob- 
tainedj  but  so  far  as  the  record  discloses  with- 
out objection  by  plaintiffs,  objection  cannot  be 
made  for  the  first  time  on  appeal. — Chipman 
V.  Hastings,  1  Cal.  Unrep.  817,  judgment  af- 
firmed (point  not  discussed),  50  Cal.  310,  19 
AuL  Bep.  655. 

Evidence  held  to  sustain  defense  of  statute 
of  limitations,  and  judgment  affirmed. — Greer 
v.  Tripp,  2  Cal.  Unrep.  727,  12  Pac.  301. 

Where  defendants  move  for  a  nonsuit  on 
the  ground  that  the  claim  is  barred  by  the 
statute  of  limitations,  but  ask  no  direction 
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speet  to  the  eharaeter  of  the  promise  or  ae- 
knowledgment  from  which  a  promise  maj  be 
inferred,  \mt  with  respect  to  the  kind  of  evi- 
dence by  which  the  promise  or  acknowledg- 
ment should  be  proToa. — ^Biddel  v.  Brizzolara, 
56  Gal.  374. 

Under  section  345  of  the  Code  of  Civil  Pro- 
cedure an  action  brought  bj  the  people  on 
the  relation  of  the  controller  against  a  former 
Secretary  of  State,  on  an  account  stated  by 
the  controller  under  section  437  of  the  Polit- 
ical Code,  for  money  alleged  to  have  been 
received  bv  the  defendant  in  his  official  capa- 
city, but  for  which  he  had  failed  to  account 
or  make  any  settlement  with  the  controller,  is 
affected  by  the  statute  of  limitations  in  the 
same  manner  as  it  would  be  were  the  action 
brought  by  a  private  person. — People  T.  Me- 
lone,  73  Cal.  574,  15  Pac.  294. 

A  complaint,  showing  money  to  have  been 
loaned  at  a  date  sufficiently  remote  to  admit 
of  the  running  of  the  statute  of  limitations, 
does  not  raise  a  presumption  that  the  statute 
has  run.  If  the  allegation  is  consistent  with 
the  supposition  that  the  debt  is  not  barred  by 
reason  of  a  promise  in  writing,  or  written 
acknowledgment  of  the  debt,  the  defense  must 
be  raised  by  answer.— Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  Cal.  245,  25  Am.  St.  Bep.  114,  27 
Pac.  211. 

Under  Code  of  Civil  Procedure,  section  338, 
subdivision  4,  providing  that  an  action  for 
relief  on  the  ground  of  fraud  must  be  brought 
within  three  years  of  the  discovery  of  the 
fraud,  the  burden  is  on  plaintiff  in  a  suit  to 
set  aside  a  decree  of  divorce  Tor  fraud  to 
prove  that  discovery  was  within  three  years. 
Prewett  v.  Dyer,  107  Cal.  154,  40  Pac.  105. 

Where  the  action  is  for  money  advanced 
upon  the  promise  to  repay  "when  able,"  and 
the  defendant  pleads  the  statute  of  limita- 
tions, it  is  incumbent  upon  the  defendant  to 
prove  the  ability  of  his  intestate  to  pay  at  a 
period  beyond  the  limits  of  the  statute,  since 
such  plea  is  an  affirmative  defense. — Van 
Buskirk  v.  Kuhns,  164  Cal.  472,  Ann.  Cas. 
1914B,  932,  44  L.  B.  A.  (N.  S.)  710,  129  Pae. 
587,  588. 

Burden  of  proof  as  to  running  of  statute 
of  limitations.    8  Ann.  Cas.  340. 

Burden  of  proof  on  plea  to  statute  of 
limitations.    81  Am.  Dec.  725. 

Presumption  in  aid  of  new  promise  relied 
on  to  remove  bar  of  statute  of  limita- 
tions.    Ann.  Cas.  1914B,  225. 

§180.    AdmteniOitj  of  evidenca. 

In  an  action  on  promissory  notes,  where  the 
bar  of  the  statute  of  limitations  is  set  up  and 
issue  is  joined  thereon,  the  plaintiff  raying 
upon  a  writing  signed  by  the  defendant  waiv- 
ing the  benefit  of  the  statute  of  limitations, 
parol  evidence  is  admissible  of  the  circum- 
stances under  which  such  writing  wa?  exe- 
cuted as  part  of  the  res  gestae. — Cross  t. 
.Zellerbach,  2  Cal.  Unrep.  578,  8  Pae.  714. 

Defendant  pleading  section  318,  Code  of 
Civil  Procedure,  is  entitled  to  introduce  any 
testimony  tending  to  establiflh  his  right  there- 


under.— ^Hagely  t.  Hagely,  68  Cal.  348,  351, 

9  Pac.  305. 

Evidence  of  use  defendant  made  of  land 
is  admissible  under  plea  of  statute  of  limita- 
tions.— Lucas  V.  Bichardson,  68  Cal.  618,  621, 

10  Pac.  183. 

Acknowledgment  or  new  promise  is  to  be 
determined  from  evidence  and  upon  all  cir- 
eumstances  surrounding  transaction. — Tuggle 
v.  Minor,  76  Cal.  96,  101,  18  Pac.  131. 

In  an  action  against  a  bank  for  the  po- 
ceeds  of  a  note  placed  with  it  for  collection, 
the  fact  that  the  statute  of  limitations  has 
apparently  run  against  a  counterclaim  set  up 
by  the  bank  against  plaintiff  does  not  ren- 
der inadmissible  the  books  of  the  bank  con- 
taining the  original  entries  of  the  transac- 
tions, as  the  bank  may  be  able  to  show  facts 
which  will  take  the  claim  out  of  the  operation 
of  the  statute. — McLennan  v.  Bank  of  Cali- 
fornia, 87  Cal.  569,  25  Pac.  760. 

In  an  action  on  a  note,  evidence  as  to 
whether  the  agent  of  the  holder  remembered 
a  conversation  with  the  maker  concerning  the 
original  guaranty  and  the  demand  for  pay- 
ment held  not  error. — Woolwine  v.  Storrs, 
148  Cal.  7,  118  Am.  St.  Bep.  183,  82  Pac.  434. 

Admissibility  of  books  of  account  to  re- 
move bar  of  limitations.  52  L.  B.  A. 
707. 

Bztrinsie  evidence  in  aid  of  new  promise 
relied  on  to  remove  bar  of  statute  of 
limitations.     Ann.  Cas.  1914B,  226. 

§131.    Weigbt  and  mifllcieiiey  of  evidence. 

It  is  sufficient,  where  the  complaint  alleged 
an  express  promise  to  pay  a  debt  which  was 
barred  by  tne  statute,  to  prove  an  acknowl- 
edgment of  the  debt  from  which  a  promise 
to  pay  is  implied. — ^Farrell  v.  Palmer,  36  Cal. 
187. 

New  promise  may  be  either  express  or  im- 
plied. An  express  promise  can  only  be  estab- 
lished by  producing  the  promise  itself,  in  the 
form  prescribed  by  the  thirty-first  section  of 
the  statute;  while  an  implied  promise  can 
only  be  established  by  the  production  in  like 
form  of  the  acknowledgment  prescribed  in 
said  action. — McCormick  v.  Brown,  86  Cal. 
180,  95  Am.  Dec.  170. 

In  an  action  on  a  note,  evidence  held  to 
sustain  findings  that  a  requested  extension  of 
the  debt  sufficient  to  suspend  the  statute  of 
limitations  had  not  been  granted,  and  that 
there  had  been  no  written  acknowledgment  of 
the  debt  by  deceased  within  four  years  prior 
to  the  commencement  of  the  action. — Wool- 
wine  V.  Storrs,  148  Cal.  7,  113  Am.  St.  Bep. 
183,  82  Pac.  434. 

In  an  action  to  compel  a  corporation  to  is* 
sue  certificates  of  stock,  the  court  held  the 
evidence  to  support  a  finding  that  the  plain- 
tiff had  knowledge  of  the  repudiation  of  the 
trust  by  the  corporation  that  this  knowledge 
had  be^n  brought  home  to  him  more  than  four 
year  prior  to  the  commencement  of  the  action. 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
134  Pac.  98L 
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In  an  action  on  a  mntnal  aeconnt  evidence 
held  saffieient  to  take  to  the  jury  the  question 
as  to  whether  the  account  was  a  mutual  ac- 
count.—Copriviza  ▼.  Bilovich,  4  Cal.  App.  26, 
87  Pac.  398. 

In  an  action  to  recover  a  part  of  the  pro- 
ceeds from  a  mining  claim  alleged  to  have 
been  received  bj  the  plaintiff,  in  return  for 
certain  services  rendered,  it  cannot  be  held 
that  the  action  was  barred  bj  any  statute 
of  limitation,  where  it  does  not  appear  when 
the  proceeds  were  received  by  the  defendant. 
Parker  v.  Hemdon,  19  Cal.  App.  451,  126  Pae. 
183. 

§  132.    Qnestiaiis  for  court  or  Jury. 

When  the  facts  are  agreed  upon  or  ascer- 
tained, it  is  a  question  of  law  whether  the 
case  is  within  the  bar  of  the  statute  of  limi- 
tations, and  in  such  case  it  is  error  to  submit 
sneh  question  to  the  jury. — Beed  v.  Swift, 
45  Cal.  255. 

§  ISS.    Verdict  and  flndliigR 

The  statute  of  limitations  was  pleaded  by 
specifying  certain  sections  of  the  Code  of 
Civil  Procedure  as  a  bar  to  the  action.  The 
court  found  that  the  action  was  not  barred  by 
the  statute  or  by  the  sections  of  the  code  so 
specified.  Held,  that  the  finding  was  suffi- 
cient.— Oakland  Gas  Light  Co.  v.  Dameron, 
67  Cal.  663,  8  Pac.  595. 

Failure  to  find  upon  the  issue  of  the  statute 
of  limitations  is  ground  for  reversal  of  the 
judgment. — ^Porteous  v.  Beed,  2  Cal.  Unrep. 
707,  12  Pac.  117. 

Where  the  statute  of  limitations  is  set  up  as 
a  defense,  a  finding  that  "all  the  allegations 
of  plaintifTs  complaint  are  true"  is  a  finding 
as  to  the  issue  of  the  statute  of  limitations. — 
Lewis  V.  Adams,  70  Cal.  403,  59  Am.  Bep.  423, 
11  Pae.  833,  reversing  2  Cal.  Unrep.  516,  7 
Pac.  779. 

Court  should  expressly  find  whether  or  not 
action  is  barred  by  the  statute,  on  an  issue 
raised  as  to  the  statute  of  limitations,  and 
not  merely  the  facts  from  which  it  may  be 
inferred.— Duff  v.  Duff,  71  Cal.  513,  12  Pac. 
570. 

A  finding  that  the  plaintiff's  cause  of  ac- 
tion is  not  barred  by  any  of  the  sections  of 
the  Code  of  Civil  Procedure  specified  in  the 
answer  cannot  be  disregarded  as  a  finding  of 
fact  upon  the  issue  presented,  although  placed 
among  the  conclusions  of  law. — fipargur  v. 
Heard,  90  Cal.  221,  27  Pac.  198. 

In  an  action  for  an  accounting  for  trust 
funds,  in  which  the  complainant  averred  a  de- 
mand upon  the  defendant  before  suit  brought, 
which  allegation  was  admitted  by  the  answer, 
a  finding  against  the  defendant's  plea  on  the 
statute  of  limitations  need  not  find  the  date 
of  such  demand.— Spencer  v.  Duncan,  107  Cal. 
423,  40  Pac.  549. 

Where  a  complaint  for  money  had  and  re- 
ceive^ filed  July  1,  1895,  alleged  that  the 
cause  of  action  arose  "on  or  about  January, 
1894,^  a  finding  that  all  the  allegations  therein 
are  true  is  an  adverse  finding  on  defendant's 


plea  of  limitations. — ^Wolfskill  v.  Douglas,  • 
Cal.  Unrep.  396,  59  Pac.  987.- 

A  finding  that  the  second  account  stated 
included  the  amount  due  in  the  first  account 
stated  is  a  sufficient  finding  that  the  action 
was  not  barred  by  the  statute  of  limitations. 
Wickson  v.  Monarch  Cycle  Mfg.  Co.,  128  Cal. 
156,  79  Am.  St.  Bep.  36,  60  Pae.  764. 

Where  the  trial  court  finds  faets  showing 
that  a  suit  to  foreclose  a  mortgage  is  not 
barred,  failure  to  find  expressly  that  the  suit 
is  not  barred  is  immaterial. — Filipini  v.  Tro- 
bock,  6  Cal.  Unrep.  589,  62  Pac.  1066. 

Where,  in  an  action  against  a  sheriff  for 
illegal  seizure,  the  complaint  and  answers  al- 
lege, and  the  court  finds,  that  seizure  was  less 
than  two  jrears  from  the  time  action  is 
brouffht,  it  is  not  necessary  that  it  should  ex- 
pressly find  that  it  was  not  barred  by  limita- 
tions; Code  of  Civil  Procedure,  section  339, 
subdivision  2,  providing  that  actions  against 
the  sheriff  for  such  an  act  must  be  brought 
within  two  years. — Woodham  v.  Cline,  180 
Cal.  497,  62  Pae.  822. 

Where  a  case  in  which  the  defense  of  the 
statute  of  limitations  is  set  up  in  the  answer 
is  submitted  for  decision  upon  an  agreed 
statement  of  faets,  the  court  may  make  a  find- 
ing upon  such  defense  in  accordance  with 
the  evidentiary  facts  agreed  upon;  and  the  in- 
sertion of  its  determination  as  a  finding  of 
fact  instead  of  as  a  conclusion  of  law  is  im- 
material.— Towle  V.  Sweeney,  2  Cal.  App.  29, 
83  Pac.  74. 

A  finding  that  plaintiff's  right  of  action  was 
barred  by  limitations  does  not  cease  to  be  a 
conclusion  of  law,  because  found  among  the 
findings  of  fact. — Towle  v.  Sweeneyi  2  Cal. 
App.  29,  83  Pac.  74. 

§134.    BefTiflnr. 

The  defense  of  limitations,  even  though  it 
be  pleaded^  cannot  be  raised  on  appeal  unless 

£  resented  in  some  form  on  the  trial  below. — 
CcDonald  v.  Bear  Biver  etc.  Min.  Co.,  13  Cal. 
220. 

If  a  party  pleads  the  statute  of  limitations, 
but  does  not  raise  it  in  his  argument,  ana 
the  court  finds  in  his  favor  on  that  issue,  he 
has  a  right  to  take  advantage  of  it  on  ap- 
peal to  the  supreme  court. — ^Vassault  v.  Seitz, 
31  Cal.  225. 

Where  there  is  no  express  showing  that  the 
filing  of  an  amended  answer  after  the  com- 

Slete  running  of  the  statute  of  limitations  was 
one  without  leave  of  court  asked  and  ob- 
tainedj  but  so  far  as  the  record  discloses  with- 
out objection  by  plaintiffs,  objection  cannot  be 
made  for  the  first  time  on  appeal. — Chipman 
V.  Hastings,  1  Cal.  Unrep.  817,  judgment  af- 
firmed (point  not  discussed),  50  Cal.  310,  19 
Am.  Bep.  655. 

Evidence  held  to  sustain  defense  of  statute 
of  limitations,  and  judgment  affirmed. — Qreer 
T.  Tripp,  2  Cal.  Unrep.  727,  12  Pac.  301. 

Where  defendants  move  for  a  nonsuit  on 
the  ground  that  the  claim  is  barred  by  the 
statute  of  limitationa,  but  ask  no  direction 
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to  the  jurj  on  tliis  pointy  and  the  eonrt  makes 
no  charge  in  regard  to  it,  the  point  as  to  the 
bar  of  the  etatnte  of  limitations  eannot  be 
considered  on  the  record  presented  to  the  ap- 
pellate court.— Castagnino  t.  Balletta,  82  Cal. 
250,  23  Pac.  127. 

A  motion  for  nonsuit  on  the  ground  "that 
the  proof  shows  that  the  claim  is  barred"  is 
properly  denied  where  the  cause  of  action  is 
set  up  in  three  counts,  and  the  statute  is  only 

S leaded  to  two. — Castagnino  t.  Balletta,  82 
!al.  250,  28  Pac.  127. 

In  an  action  to  enjoin  the  sale  of  certain 
stock  pledged  by  plaintiif  to  defendants,  and 
to  have  certain  judgments  adjudged  satisfied, 
where  the  court  finds  that  plaintiff  is  indebted 
to  defendants  in  the  amount  of  the  judgments, 
and  that  the  latter  have  a  lien  on  the  pledged 
stock  for  the  amount  of  such  indebtedness, 
plaintiff  cannot  for  the  first  time  on  appeal 
object  that  the  judgments  are  barred  by  limi- 
tations.— ^Zellerbach  ▼.  Allenberg,  99  Cal.  57, 
33  Pac.  786. 

Where,  in  actions  for  an  accounting  for 
trust  funds,  the  decision  of  the  trM  court, 
in  the  findings  of  facts,  finds  tlie  trust  relation 
under  which  the  money  was  obtained,  a  judg- 
ment entered  thereon  decreeing  that  the 
money  was  held  in  trust,  and  ordering  the 
same  paid  to  the  plaintiff,  will  not  be  reversed 
merely  because  the  decision  contained  no  ex- 
press, "conclusion  of  law,"  as  to  snch  trust 
relation. — Spencer  ▼.  Duncan,  107  Cal.  423, 
40  Pac.  549. 

Wlhere  the  statute  of  limitations  is  pleaded, 
and  there  is  evidence  in  support  of  the  plea, 
the  omission  to  find  thereupon  is  error. — 
Nicholson  v.  Tarpey,  124  Cal.  442,  57  Pac. 
457. 

In  an  action  to  foreclose  a  mortgage,  where 
the  complaint  showed  on  its  face  that  the 
action  was  barred  as  to  a  surviving  mortgagor 
because  the  suit  was  not  commenced  within 
five  years,  as  required  by  Code  of  Civil  Pro- 
cedure, section  337,  and  the  only  evidence 
offered  by  the  plaintiff,  except  as  to  nonpay- 
ment, was  the  note  and  mortgage,  the  cause 
of  action  was  shown  by  the  evidence  to  have 
been  barred;  and  hence  error  in  overruling  a 
demurrer  to  the  complaint  on  the  ground  that 
the  action  was  barred  was  not  cured  by  the 
subsequent  proceedings. — Hibernia  Savings 
etc.  Soc.  V.  Boland,  145  Cal.  626,  79  Pac.  365. 

In  an  action  to  recover  for  services  as  an 
attorney  at  law,  in  which  the  jury  found  that 
certain  of  the  services  sued  for,  to  which  the 
defense  of  the  statute  of  limitations  was  in- 
terposed, was  not  barred,  a  specification  in  the 
Btatement  on  motion  for  a  new  trial,  of  the 
particular  in  which  the  evidence  was  ineuffi- 
eient  to  sustain  the  verdict,  that  "the  evi- 
dence shows  that  the  statute  of  limitations  has 
run  as  to  the  services  alleged  to  have  been 
rendered  by  the  attorney,"  is  sufficient  to  en- 
able the  trial  court  to  consider  the  matter  of 
the  insufficiency  of  the  evidence  on  the  ques- 
tion of  the  statute  of  limitations. — Osborn  v. 
Hopkins,  160  Cal.  501,  Ann.  Cas.  1913A,  413, 
117  Pac.  519. 


Such  a  specification  is  sufficient,  if  it  is  of 
snch  a  nature  as  to  fully  inform  the  trial  court 
and  the  opposing  party  of  the  point  to  be 
made  in  regard  to  the  insufficiency  of  the  evi- 
dence.— Osborn  v.  Hopkins,  160  Cal.  501,  Ann. 
Cas.  1913A3  413,  117  Pac.  519. 

Where  the  findings  made  fully  supported 
the  judgment  in  favor  of  the  respondent  com- 
pany, the  failure  to  find  upon  its  plea  of 
the  statute  of  limitations  was  immaterial  and 
not  prejudicial  to  the  appellant. — ^Pardee  v. 
Schanzlin,  3  Cal.  App.  597,  86  Pac.  812. 

Where  a  finding  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations  is 
supported  by  the  evidence,  any  rulings  upon 
evidence  which  was  offered  and  received  on 
the  merits  of  the  case,  having  no  relation  to 
the  plea  of  the  statute,  whether  erroneous 
or  not,  were  without  prejudice. — ^Yisher  v. 
Wilbur,  5  Cal.  App.  562,  90  Pac.  1065,  91 
Pac.  412. 

It  will  not  be  presumed  that  an  action  to 
set  aside  a  sale  of  corporate  stock  for  de- 
linquent assessments  was  commenced  within 
six  months  after  the  sale,  as  required  by  sec- 
tion 347  of  the  Civil  Code,  if  it  does  not  ap- 
pear when  the  original  complaint  was  filed, 
and  an  amended  complaint  was  not  filed  until 
eighteen  months  after  the  sale.— Stephens  v. 
Lemoore  Canal  &  Irr.  Co.,  22  Cal.  App.  579, 
809,  135  Pac.  707. 


'UMITATIOK  OF  AUTHOBITT. 

See  references  under  Umltatlon. 

Constitution  as.    See  Oonstitatiimal  Law,  §  25. 
Of  cities.    See  liDiilclfSl  Oorporatioiis,  S 10* 

LHHITATION  OF  INDEBTEDNESS. 

Of  municipality.    See  Municipal  Cknporations. 
§306. 

Enforceability  of  loan  to  private  corpora- 
tion which  alone  or  in  connection  with 
existing  indebtedness  exceeds  the  cor- 
poration's power  to  incur  indebtedness. 
11  L.  B.  A.  (N.  S.)  598. 

Of  county.  2  L.  B.  A.  426;  6  L.  B.  A. 
665;  37  L.  B.  A.  (N.  S.)  1058. 

Of  school  district.  27  L.  B.  A.  (N.  &} 
891. 

Of  state.    28  L.  B.  A.  (N.  S.)  149. 

LDHTATION  OF  LIABILIT7. 

Of  common  carrier.    See  Oaniers,  §§  47-61. 
Of  connecting  carriers.    See  Oarrien»§57. 
Of  telegraph   company.    See  Telegrapb  and 
TelepEonea;  §  5. 

Power  of  state  to  limit  its  contract  liability. 
See  CaUf  oxiiia»  §  47. 

By  surety  for  surety.    21  L.  B.  A.  250. 

Effect  of  statute  limiting  innkeeper's  lia- 
bility for  goods  not  delivered  into  his 
custody.    22  L.  B.  A.  (N.  S.)  577. 

How  far  does  limitation  of  liability  in 
policy  of  indemnity  insurance  against 
liability  for  injuries  to  employees  and 
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others  include  ezpenseB  of  litigation. 
12  L.  B.  A.  (N.  S.)  479;  43  L.  B.  A. 
(N.  S.)  1128. 

Limitation  by  statute  of  liability  for  set- 
ting fires  spreading  to  property  of 
others.    21  L.  B.  A.  259. 


LIMITATION  OVER. 

In   general    Bee   Deeds,  §§  146-149;    W!Qla» 

§296. 
Under   role   in    Shelley's   Case.    See 

f  161;  Wl]lfl»§281. 


LIMITATIONS,  STATUTE  OF. 

See  Limitation  of  Actiowa, 

LIMITED  DIVOBOE. 

DiToreo  from  bed  and  board.    See  DItoim^ 

UMITBD  LIABILITY. 
See  Limitatka  of  LUUUty;  Bliivpiiig. 

LIMITED  PABTNEBSHIP, 

See  Partnordiipp  %  lU. 

LIMITED  PBOBATE. 

Contents  of  will  as  affecting  right  to.    ti 
L.  B.  A.  (N.  S.)  971. 

UMITBD  TIOEETB. 

Passenger's  right  to  stop  over  in  ease  oC» 
28  L.  B.  A.  775. 

UMITINO  ABOUMENT. 

In  eriminal  ease.    See  CMmdaal  Law,  §  360. 
—  As  ground  for  new  triaL    See  CMmlaal 
LftW,  §  628. 

UMITINO  OOMPETITIOir 

See  Oonpetition;  Mo8iopolie8. 

Construction  of  contract  limiting  competltioiu 
Seo  Contnet%  S  1^« 

UNE. 

See  Building  Bastrlctioiia. 


— »-  Where  different  companies  use  tho 
same  poles.    45  L.  B.  A.  (N.  S.)  304. 

Master's  liability  for  negligence  of  rice- 
principal  toward.  80  L.  B.  A.  (N.  Q.) 
49. 


UNOTTPE  MACHINES. 

Exemption    from   forced    sale.    See   Ezamp- 
tioM^SB. 

LINSEED  on.. 

Bight  to  require  that  oil  offered  for  sale 
shall  answer  a  designated  standard  of 
purity.    41  L.  B.  A.  (N.  8.)  150. 


LIQUIDATED  DAMAGES. 

See  Damages,  IV. 

Liquidated  damages  and  penalties.    See  Dam- 
ages!, §S  46-61. 

Accord  and  satisfaction  by  part  payment 
of.    20  L.  B.  A.  789. 


LIQUID  ATINO  PABTHEB. 

Powers  of.    16  L.  B.  A.  660:  28  L.  B.  A. 
98. 

Bight   to   compensation.     17   L.   &   A. 
(N.  &)  396. 


LIQUIDATION. 

Proceedings  to  compel  liquidation  by  stato 
banks.    See  Banks  and  Banking,  §  40. 


UQUOB. 

See  IntoTlf  tfcfig  Ltqnoia 

UQUOB  DEALEB8'  BONDa 

See  Intoxicattng  Uanoia,  §  17. 

UQUOB  UOENSE. 
See  IntoilcatiTig  ZiqnonL 

UQUOB  NUISANCE. 

See  Intoxicating  TJqjaooL 


LINE  FENOE. 

See  Fencefl^§4. 

UNEBIEN. 

Duty  to  linemen   and   other  tmployeei. 
98  L.  B.  A.  (N.  S.)  600. 


UQUOBS. 

See  Intoxicating  Ua«ors. 

Begulfttion  of  manufacture  and  sale  of.    See 
Litoxicatlng  Liqnon. 

Judicial  notice  as  to  what  are  intoxicate 
ing.    12  Am.  St  Bep.  353^ 
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LIS  PENDENS. 

I   1.  Nature  in  general. 

S   2.  Actions  affecting  rights  to  property  iBT<dT6d 

§   3.  Pk-operty  subject  to  lis  pendens. 

§   4.  Notice  of  pendencj  of  action. 

S    5.  Necessity   in   generaL 

S   6.  — -  Actions  in  which  notice  is  anthorised. 

S    7.  — ^~  Suificiencj  of  description  of  proper^. 

S    8.  Filing  and  recording. 

§   9.  Termination  of  action. 

8  10.  Effect  of  amendment  of  pleading. 

S  11.  Operation  and  effect  in  generaL 

§  12.  Porehasers  pending  sidi. 

§  13.  Persons  bound  bj  jndgmtnt  or  AeerM, 

8  14.  Bights  and  liabilities. 


ConelnsiTeness  of  judgment  on  persons  having 

notice  of  lis  pendens.  See  Jodgment,  §  468. 
Effect  of  assignment  for  creditors  on  pending 

actions.    See   Awrignmenta  for  Boneftt  of 

Oredltora,  §  29. 
What    constitutes    pendency   of   action.    See 

Abatemeat  and  BeriTal,  §  9. 

Index  of,  as  part  of  record  of  title.  14 
li.  B.  A.  395. 

Loss  of  benefit  of  lis  pendens  by  delay  in 
prosecution  of  suit.  Aim.  Cas.  1915G| 
518. 

§  1.    Katnro  in  generaL 

Our  statute  does  not  give  any  new  rights 
to  the  plaintiff,  but  limits  rights  which  he  had 
before.  It  simply  adds  to  the  common-law 
rule  a  single  term,  to  wit,  to  require  for  con- 
structive notice,  not  only  a  suit,  out  filing  no- 
tice of  it;  and  there  is  no  distinction  under 
the  statute  between  different  kinds  of  interest 
in  or  titles  to  real  estate. — Bichardson  ▼. 
White,  18  Gal.  102. 

The  effect  of  our  statute  (Practice  Act, 
sec.  277),  providing  for  filing  of  lis  pendens, 
is  to  abrogate  the  rule  making  the  mere 
pendency  of  an  action  constructive  notice. 
It  does  not  chanse  the  rules  of  law  relating  to 
actual  notice  or  a  pending  action  and  the 
effect  of  such  actual  notice  upon  parties  deal- 
ing with  or  taking  possession  of  property  in 
litigation. — Sampson  v.  Ohleyer,  22  Cal.  200. 

Under  the  practice  of  the  high  court  of 
chancery  in  England  a  suit  in  equity  does  not 
give  constructive  notice  to  parties  purchasing 
land  from  a  defendant  until  process  has  been 
served  or  waived  by  a  voluntary  appearance. 
The  mere  filing  of  a  complaint  does  not  con- 
stitute a  lis  pendens. — Majors  v.  Cowell,  51 
Gal.  478. 

A  notice  of  lis  pendens  is  not  a  "con- 
veyance" within  the  meaning  of  sections 
1213,  1214  and  1215  of  the  Givil  Gode,  nor  is 
it  an  "instrument"  within  the  meaningof  sec- 
tion 1217  of  same  code. — ^Wamock  v.  Harlow, 
•6  Gal.  298,  31  Am.  St.  Bep.  209,  31  Pac.  166. 

Action  for  divorce  and  alimony  as  within 
law  of  lis  pendens.  Ann.  Gas.  1913D. 
950. 


Beginning  of  lis  pendena  as  to  rights  as- 
serted by  defendant  as  basis  of  affirm- 
ative relief.    8  L.  B.  A.  (N.  S.)  464. 

Doctrine  of  lis  pendens.  39  Aul  Bep. 
487;  2  L.  B.  A.  48;  4  L.  B.  A.  716. 

General  rule  as*  to  applicability  of  lis  pen- 
dens doctrine  to  suit  to  recover  money 
judgment.    5  Ann.  Gas.  333. 

Law  of  lis  pendens.  14  Am.  Dec.  774;  40 
Am.  Bep.  487;  56  Anoi.  St.  Bep.  853;  51 
Ij.  B.  a.  353. 

Of  what  notice.    E  L.  B.  A.  615. 

Bule  rooted  in  public  policy.  2  L.  B.  A. 
48. 

Suit  for  specific  performance  of  contract 
in  relation  to  real  property  as  lis  pen- 
dens.   36  L.  B.  A.  (N.  S.)  552. 

When  initiated.    S  L.  B.  A.  48. 

§  8.    Aetiomi  affecting  rii^ts  to  property  in- 
▼olTed  therein. 

The  twenty-seventh  section  of  the  Prac- 
tice Act,  relating  to  the  filing  of  a  lis  pen- 
dens, does  not  apply  to  actions  of  ejectment, 
but  to  proceedings  in  chancery,  the  purpose  of 
which  IS  to  turn  equitable  estates  into  legal 
ones,  or  to  enforce  liens  upon  legal  estates. 
Watson  T.  Dowling,  26  Gal.  124. 

It  is  not  necessary  to  file  a  notice  of  the 
pendency  of  the  action  in  ejectment  proceed- 
ings, since  ejectment  operates  only  on  the 
Sossession  of,  and  not  on  the  title  to,  the 
md. — ^Long  v.  Neville,  29  Gal.  131. 

In  an  action  to  enforce  a  tax  levied  on  land, 
it  is  not  necessary  to  file  a  notice  of  lis  pen- 
dens in  order  to  charge  a  purchaser  pendente 
lite  with  notice,  so  as  to  bind  him  by  the 
judgment. — Beeve  v.  Kennedy,  43  Gal.  643. 

A  bona  fide  purchaser  for  value  of  property 
in  litigation  in  the  federal  courts,  from  a  de- 
fendant not  yet  served  with  process,  is  not 
bound  by  the  proceedings. — ^Majors  v.  Gowell, 
51  Gal.  478. 

g  8.    Property  lobjeet  to  Us  pendem. 

The  purchaser  of  land,  pending  proeeedinga 
to   open   a   highway   through   them,   is   not 
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eKIirgeable  with  constnictiTe  knowledge  of 
tke  proceedings,  the  prlneiple  of  lis  pendens 
being  inapplicable  to  such  matters. — ^Carran  ▼• 
Shattnek,  24  Cal.  427. 

§4.    Notica  «f  iMDdoncj  of  actUm. 

In   condemnation  proceedings.    See  Eminont 
Doicaiiiy  §  lis. 

In  ejectment  snit.    See  Bjoctmein^  §  87. 

Aetaal  notice  pending  snit  binds  parties 
dealing  with  subject  of  litigation,  though  lis 
pendens  is  not  filed. — ^Montgomerjr  y.  Byers, 
21  Cal.  107. 

The  object  of  filing  a  notice  of  lis  pendens 
is  to  impart  constmctive  notice  of  the  pen- 
dency of  foreclosure  action;  and  the  effect  of 
actual  notice  thereof  to  a  party  receivins  it 
is  tbe  s&me  as  if  notice  of  lis  pendens  had 
been  filed. — Sharp  y.  Lumley,  34  Gal.  611. 

It  is  competent  to  proTe  that  personal  no- 
tice of  pending  suit  was  giyen  to  purchaser 
on  day  of  sale.— Wise  y.  Griffith,  78  Cal.  152, 
153,  2a  Pae.  675. 

On  foreclosure,  the  mortgagor's  answer,  al- 
leging that,  after  the  commencement  of  suit, 
the  parties  had  agreed  that  the  default  men- 
tioned in  the  complaint  should  be  waiyed,  and 
foreclosure  postponed,  was  sworn  to  by  his 
attorney,  who  stated  that  the  "affiant  knows 
that  the  facts  set  forth  in  the  above  answer 
are  true."  Held  sufficient  to  show  that  the  at- 
torney had  actual  notice  of  the  pendency  of 
the  suit  when  he  purchased  the  premises  from 
the  mortgagor  between  the  date  of  said  agree- 
ment and  the  filing  of  the  answer. — Hibernia 
Sayings  etc.  Soc.  y.  Lewis,  117  Cal.  577,  47 
Pac.  602,  49  Pac.  714. 

By  its  express  terms,  Code  of  Ciyil  Pro- 
cedure, section  1908  (2),  providing  that  a 
judgment  is  condusiye  between  the  parties 
and  their  successors  in  interest  by  title  sub- 
sequent to  the  commencement  of  the  action, 
is  applicable  only  to  persons  who  had  notice 
of  the  action.— Page  y.  W.  W.  Chase  Co.,  146 
Cal.  578,  79  Pae.  278. 

§6.    Necenitj  In  gieiMral. 

A  bona  fide  purchaser,  pending  proceedings 
to  condemn  without  actual  knowledge  of 
them,  and  where  no  notice  of  lis  pendens  has 
been  filed,  is  not  bound  by  them. — ^Bensley  y. 
Mountain  Lake  Water  Co.,  18  Cal.  306,  73  Am. 
Dec.  575. 

In  order  to  bind  a  purchaser  of  real  prop- 
erty, pending  a  suit  affecting  its  title  by  the 
judgment  rendered  in  such  suit,  the  directions 
of  tbe  statute  (Wood's  Digest,  p.  170,  sec.  27) 
must  be  followed,  and  notice  of  lis  pendens 
must  be  filed  with  the  recorder.  If  this  is 
not  done,  it  can  make  no  difference  that  the 
purchaser  could  have  made  no  defense,  or  none 
better  than  his  yendor. — ^Head  y.  Fordyce,  17 
Cal.  149;  Richardson  y.  White,  18  Cal.  102; 
Ault  y.  Gassaway,  18  Cal.  205. 

Schedules  in  insolyency  proceedings  listed 
certain  real  estate  and  a  mortgage  thereon, 
with  a  note  thereto,  "suit  for  foreclosure  com- 
menced."   Held,  that  purchasers  of  the  prem- 


ises at  the  assignee's  sale  were  affected  with 
actual  notice  of  the  pendency  of  a  foreclosure 
proceeding  as  effectually  as  though  a  notice 
of  the  pendency  of  the  foreclosure  had  been 
actually  filed  therein,  and  were  bound  by  the 
decree. — Sharp  y.  Lumley,  34  Cal.  611. 

In  an  action  to  try  title  to  land,  plaintiff 
filed  a  lis  pendens,  and  defendant  asked 
affirmatiye  relief  by  his  answer.  Pending 
the  proceedings,  plaintiff  sold  his  interest. 
Held,  that  plaintiff's  notice  of  the  pendency 
of  the  action  was  not  ayaUable  to  defendant 
to  charge  the  purchasers  from  plaintiff  with 
notice  of  the  proceedings  so  as  to  bind  them. 
Corwin  y.  Bensley,  43  Cal.  253. 


§6. 
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Actions  In  yrtxkSBL  notloo  Is  sntlior- 


A  purchaser  pending  a  snit  to  quiet  title  in 
which  the  proper  notice  of  lis  pendens  has 
been  filed  takes  subject  to  the  deeree. — Greg- 
ory y.  Haynes,  13  CaL  591;  Haynes  ▼.  Calder- 
wood,  23  Cal.  409. 

Where,  pending  a  suit  to  determine  an  ad- 
yerse  claim  of  title  to  land  under  Practice 
Act,  section  254.  asking  an  injunction  to  re- 
strain the  defendant  from  selling  the  premises 
in  controyersy,  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  recorder's  office  of 
the  county,  any  purchaser  ^om  defendant, 
pending  the  action,  will  be  bound  by  the  de- 
cree made  therein. — Curtis  y.  Sutter,  15  Cal. 
259. 

Where  notice  of  lis  pendens  has  been  filed 
at  the  commencement  of  a  suit  to  set  aside 
a  deed  for  fraud,  a  purchaser  of  the  property 
in  litigation  from  defendant,  pending  the  suit, 
is  bound  by  the  decree. — Hurlbutt  y.  Butenop, 
27  Cal.  50. 

One  who  takes  a  deed  from  a  partjr  to  an 
action  to  quiet  title  to  land,  pending  the 
litigation,  and  claiming  under  such  deed  alone, 
is  bound  by  the  judgment  against  his  grantor 
precisely  as  his  grantor  is  bound. — ^Welton  y. 
Cook,  61  Cal.  481. 

An  innocent  mortgagee  of  land,  fraudu- 
lently conyeyed  to  his  mortgagor  by  an  at- 
torney in  fact  of  the  owner,  must  take  notice 
of  a  suit  brought  by  the  latter's  heirs  against 
the  fraudulent  grantee  to  declare  the  latter  a 
trustee  for  their  benefit,  in  which  action  a  lis 
pendens  notice  was  filed  pursuant  to  Code  of 
Ciyil  Procedure,  section  409,  before  the  com- 
mencement of  the  action  to  foreclose. — Ban- 
dall  y.  Duff,  79  Cal.  115,  3  L.  B.  A.  754; 
19  Pac.  532,  21  Pac.  610;  Bandall  y.  Duff,  101 
Cal.  82,  43  Am.  St.  Bep.  80,  35  Pae.  440. 

Plaintiff  in  a  suit  to  compel  a  conyeyance 
of  land  haying  filed  lis  pendens  before  de- 
fendant conyeyed  to  third  parties,  these  latter 
are  charged  with  notice  of  his  rights. — ^Broek 
y.  Pearson,  87  Cal.  581,  25  Pac.  963. 

Code  of  Ciyil  Procedure,  section  409,  pro- 
yiding  that  a  purchaser  of  property  in  litiga- 
tion shall  be  affected  by  the  suit  only  when  he 
purchases  after  the  filing  of  notice  of  lis 
pendens,  applies  to  suits  to  foreclose  the  lien 
of  street  assessments. — Page  y.  W.  W.  Chase 
Co.,  146  Cal.  578,  79  Pao.  278. 
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flvty* 


SnffldMicy  of  dMcriptioii  of  prop- 


Plaintiff  obtained  a  deeree  of  foreelosare. 
and  a  deed  for  a  canal  and  water  right,  of 
which  defendant  was  pendente  lite  purchaser. 
Defendant  after  pnrcnasing,  and  before  the 
decree,  constructed  a  new  canal  in  place  of  the 
old  one.  Held,  in  an  action  to  try  title,  that 
plaintiff  had  no  right  to  the  new  canal,  as 
simply  an  improvement,  where  the  description 
of  the  property  in  the  mortgages,  lis  pendens, 
decree  of  foreclosure,  and  deeds  embraced 
only  the  old  canal  and  appurtenances. — ^Mit- 
chell ▼.  Amador  Canal  etc.  Co.,  75  CaL  464, 
17  Pac.  246. 

Where  three  out  of  four  of  the  boundary 
lines  described  in  a  notice  of  lis  pendens 
filed  in  an  action  of  ejectment  were  certain 
and  visibly  marked,  while  the  fourth  was  a 
surveyed  line  between  two  patented  grants, 
the  description  is  sufficiently  eertain,  and  a 
mistake  in  the  description  of  the  psjrt  of  a 
grant  in  which  the  land  was  located  will  be 
rejected  as  falsa  demonstratio. — McLean  v. 
Baldwin,  136  Gal.  565,  69  Pac.  259. 

A  description  is  ample  for  the  purpose  of 
invoking  the  rule  of  lis  pendens,  if  the  land 
in  ali  probability  comes  within  the  descrip- 
tion, and  if  the  prospective  purchasers,  upon 
reading  the  description,  are  advised  by  it 
that  the  land  with  which  they  propose  to 
meddle  may  be,  and  probably  is,  a  parcel  of 
the  lands  in  litigation. — McLean  v.  Baldwin, 
136  Cal.  565,  69  Pac.  259. 

§  g.    Filing  and  recoxdliv. 

Notice  of  lis  pendens  must  appear  on  record. 
Carpenter  v.  Lewis,  119  Cal.  18,  22,  50  Pac. 
925. 


§». 


Tannliiatlon  of  action. 


An  action  is  pending  after  default  until 
final  judgment  is  entered. — Abadie  v.  Lobero, 
86  Cal.  390. 

Action  is  deemed  pending  until  time  for 
appeal  has  expired  or  judgment  is  sooner 
satisfied.— Blythe,  Estate  of,  99  CaL  472,  S4 
Pae.  108. 

§10.    Efloet  of  MMndnMnt  of  pleading. 

Amendment  of  complaint  does  not  destroy 
effect  of  notice  of  lis  pendens. — ^Brock  v. 
Pearson,  87  Cal.  581,  588,  25  Pac.  963. 

§11.    Operation  and  effect  in  genecaL 

Whether  actual  notice  of  lis  pendens  would 
be  equivalent  to  notice  filed  with  the  re- 
corder, query! — Richardson  v.  White,  18  Cal. 
102. 

A  purchaser  from  defendant  in  ejectment, 
pending  the  suit,  is  concluded  by  the  judg- 
ment.— Calderwood  v.  Tevis,  23  Cal.  835. 

The  statute  has  not  declared  the  effect  of 
a  notice  of  lis  pendens,  but  merely  says  that 
"from  the  time  of  filing  only  shall  the  pen- 
dency of  the  action  be  constructive  notice  to 
A.  nnrchaser  or  encumbrancer  of  the  proper^ 


affected  thereby.** — ^Brooks  v.  Tichner,  1  CaL 
Unrep.  104. 

The  notice  of  lis  pendens  is  not  made  to 
reach  back,  by  relation,  from  the  time  of  its 
being  filed,  so  that  a  person  who  acquired  an 
interest  in  the  property  subjected  to  litigation 
before  the  suit  was  begun  shall  be  affected  by 
such  filing  with  notice  of  the  suit. — ^Brooks  v. 
Tichner,  1  Cal.  Unrep.  104. 

If  defendant  in  ejectment  conveys  the  land, 
pending  litigation,  and  the  grantee  enters 
with  or  without  notice  of  the  pending  suit, 
such  grantee  is  liable  to  be  dispossessed  by 
the  writ  of  restitution,  if  the  plaintiff  obtains 
judgment,  and  is  also  bound  by  judgment 
as  evidence,  to  the  same  extent  as  his  grantor 
would  have  been  if  no  deed  had  been  made.— 
Wattson  V.  Dowling,  26  CaL   124. 

A  party  and  her  tenants,  coming  into  pos- 
session of  lands  after  the  commencement  of 
an  action  to  recover  possession  under  a  prior 
unrecorded  deed  from  two  of  the  defendants 
in  the  action,  of  which  plaintiff  had  no  notice 
when  action  was  commenced,  held  to  have 
been  properly  dispossessed  under  a  writ  of 
restitution  issued  on  a  jud^ent  for  plaintiff 
in  such  action. — Mayne  v.  Jones,  34  Cal.  483. 

A  judgment  in  ejectment  against  defendant 
who  died  after  his  answer  was  filed,  and  be- 
fore trial,  is  not  void  as  to  those  who  pur- 
chased his  interest  in  the  premises  sued  for 
pendente  lite.— Tyrrell  v.  Baldwin,  67  Cal.  1, 
6  Pac.  867. 

One  acquiring  homestead  subsequent  to  fil- 
ing of  notice  is  a  purchaser  under  section  409, 
Code  of  Civil  Procedure. — Boach  v.  Riverside 
Water  Co.,  74  CaL  263,  265,  15  Pae.  776. 

Lis  pendens  cannot  affect  persons  entering 
adversely  to  all  parties  to  suit  under  tax  title 
not  involved  therein. — ^Irving  v.  Cunningham, 
77  Cal.  52,  53,  18  Pac.  878. 

A  beneficiary  who  sues  to  enforce  a  trust, 
and  obtains  a  commissioner's  deed  from  the 
elerk  in  the  action,  in  which  lis  pendens  is 
filed,  is  not  a  subsequent  purchaser  within  the 
meaninff  of  the  statute  regulatinc^  the  reeord 
of  dee£,  and  cannot  claim  priority  over  an 
unrecorded  deed  from  the  trustee,  executed 
before  the  filing  of  the  lis  pendens,  and  re- 
corded thereafter.— Wamock  v.  Harlow,  96 
Cal.  298,  31  Am.  fit.  Bep.  209,  81  Pac.  166. 

Where  property  is  conveyed  by  a  husband 
to  his  wife  the  legal  title  passes,  although  it 
nuiy  be  held  by  her  in  trust  for  her  husband; 
and,  if  she  conveys  it  to  a  third  person  before 
action  is  commenced  by  her  husband  to  en- 
force the  trust,  her  grantee  is  not  to  be 
regarded  as  a  purchaser  pendente  lite,  al- 
though his  deed  is  not  recorded  until  after  a 
notice  of  lis  pendens  is  filed  in  the  recorder's 
office.— Wamock  v.  Harlow,  96  CaL  298,  31 
Am.  St.  Bep.  209,  31  Pae.  166. 

An  unrecorded  deed  is  valid  as  between 
the  parties  thereto  and  those  who  have  notice 
thereof,  and  is  only  void  as  against  subse- 
quent purchasers  in  good  faith  and  for  a  val- 
uable consideration,  and  is  not  void  as  a^nst 
a  prior  record  of  lis  pendens  in  an  action  to 
enforce  trust  against  the  grantee  of  the  deed. 
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Warnock  v.  Harlow.  96  Cal.  298,  31  Am.  St. 
Bep.  209,  31  Pae.  166. 

The  filing  of  a  notice  of  lis  pendens  in  an 
action  to  foreclose  a  lien  will  not  establish  the 
lien's  priority  as  against  one  who  purchased 
at  ezecntion  sale  pending  the  foreclosure  suit. 
Purser  t.  Cady,  120  €al.  214,  52  Pae.  489. 

A  notice  of  lis  pendens,  filed  bj  a  mortgagee 
in  foreclosure  proceedings,  does  not  affect 
the  title  of  a  grantee  of  one  who  purchased 
the  mortgaged  premises  after  the  execution 
of  the  mortgage  at  a  sale  under  street  assess- 
ment, though  at  the  time  of  filing  the  notice 
the  couTeyanee  to  said  grantee  was  not  of 
record. — ^Wilson  t.  Califomia  Bank,  121  Gal. 
630,  54  Pae.  119. 

A  cross-bill  bj  a  wife  in  an  action  by  her 
husband  for  divorce  does  not  have  the  effect 
of  a  lis  pendens,  so  as  to  make  a  mortgage 
taken  prior  to  any  order  of  court,  by  one 
witk  knowledge  thereof,  on  separate  property 
of  the  husband,  subject  to  the  lien  of  the 
alimony  afterward  decreed  her — the  transac- 
tion between  the  husband  and  mortgagee  be- 
ing bona  fide— though  the  cross-bill  asked  for 
alimony  and  the  assignment  to  her  of  the 
community  property,  and  described  the  prop- 
erty afterward  mortgaged,  it  not  appearins 
that  the  cross-bill  asked  to  have  it  charged 
with  payment  of  alimony,  or  alleged  that  it 
was  community  property,  or  described  any 
other  lands.— Sun  Ins.  Co.  ▼.  White,  123  Cal. 
196,  55  Pae.  902. 

Any  alienation  of  property  inyolved  in  an 
action  while  it  is  penaing  is  subject  to  the 
rights  of  the  other  party,  and  will  be  barred 
by  the  judgment  thereaifter  rendered  in  the 
ease.— Di  Nola  ▼.  Allison,  148  Cal.  106,  101 
Am.  St.  Bep.  84,  65  L.  B.  A.  419,  76  Pae.  976. 

FUing  notice  of  lis  pendens  by  plaintiff  in 
a  divorce  suit  by  wife  does  not  prevent  a 
judgment  obtained  pending  euch  suit  against 
the  hneband,  on  a  community  debt,  becoming 
a  Hen  on  the  part  of  the  communi^  property 
awarded  to  the  wife  by  the  judgment  in  the 
divorce  suit  dividing  such  property. — ^May- 
berry  V.  Whittier,  144  CaL  322,  78  Pae.  16. 

As  notice.    2  L.  B.  A.  50;  7  L.  B.  A.  812. 

Effect  of.    8  L.  B.  A.  553. 

Effect  of  filing  lis  pendens  on  marketabil- 
ity of  title.    38  L.  B.  A.  (N.  S.)  29. 

Effect  of  lis  pendens  upon  prior  executory 
contract  for  sale  of  land.  7  Ann.  Cas. 
1092. 

Filing  of,  as  notice  of  assignment.  66 
L.  B.  A.  771. 

In  divorce  cases.    2  L.  B.  A.  615. 

Pendency  of  aetion  as  creating  contin- 
gency of  claim  affecting  time  for  its 
presentation.    58  L.  B.  A.  84. 

§  12L    Parebaaan  peadlng  suit. 

IXoctrlne  of  relation  does  not  apply  to  pur- 
ehaser  without  notiee  pending  suit. — Abadie 
▼.  Lobero,  36  Cal.  390. 

Vendee  of  one  purchasing  pendente  lite  is 
in  no  worse  condition  than  his  vendor,  though 


he    purchases    after    judgment. — Abadie    v. 
Lobero,  36  Cal.  390,  391. 

Purchaser  after  lis  pendens  filed  must  apply 
for  leave  to  protect  his  interest  before  judg- 
ment.— Corwin  v.  Bensley,  43  Cal.  253,  254. 

Since  a  judgment  by  stipulation  will  bind 
the  parties  and  their  privies,  and  since  by 
Practice  Act,  section  263,  an  action  to  recover 
real  property  from  one  in  possession  cannot  be 
prejudiced  by  any  alienation  by  such  person, 
either  before  or  after  the  commencement  of 
aetion,  a  judgment  by  stipulation  will  be  a 
bar  to  any  claim  of  title  under  a  deed  made 
by  one  in  possession  pending  an  action  against 
him  to  recover  the  land  conveyed. — Partridge 
V.  Shepard,  71  Cal.  470,  12  Pae.  480. 

Purchaser  includes  homesteader. — ^Boach  v. 
Biverside  Water  Co.,  74  CaL  263,  265,  15  Pae. 
776. 

Purchaser  takes  with  notice  of  suit  in  which 
notice  of  lis  pendens  is  filed,  whether  it  ap- 
pears in  his  abstract  or  not. — ^Pearson  v. 
Creed,  78  Cal.  144,  147,  148,  20  Pae.  302. 

Notiee  of  lis  pendens  charges  purchasers  at 
foreclosure  sale  with  notice  of  matters 
litigated  in  the  suit.— Bandall  v.  Duff,  79  Cal. 
115,  129,  3  L.  B.  A.  754,  19  Pae.  532,  21  Pao. 
610. 

Notice  of  lis  pendens  is  sufficient  to  charge 
purchasers  penaing  suit  with  notice. — Brock 
V.  Pearson,  87  Cal.  581,  588,  25  Pae.  963. 

Alienation  pending  suit.    2  L.  B.  A.  48. 

Application  of  doctrine  of  lis  pendens  to 
purchase  after  judgment  and  before  in- 
stitution of  proceedings  to  review.  9 
Ann.  Cas.  987. 

Effect  of  purchase  pendente  lite.  2  L.  B. 
A.  49. 

Invoking  theory  of  lis  pendens  in  ease 
of  transfer  of  property  in  violation  of 
restraining  order.  50  L.  B.  A.  (N.  S.) 
873. 

Plrotection  to  one  purchasing  after  decree 
and  before  any  steps  have  been  taken 
to  review  the  same.  10  L.  B.  A.  (N.  S.) 
443. 

Bights  of  one  acquiring  interest  in  prop- 
erty from  party  to  suit  pending  pro- 
ceedings in  appellate  court.  27  L.  B.  A, 
(N.  S.)  735. 

Substitute  conveyances  pendente  lite.  44 
L.  B.  A.  (N.  S.)  859. 


lis. 


Pezsona  bound  by  Judgment  or  de- 


Grantee  of  defendant  in  ejectment  pendente 
lite  is  bound  by  the  judgment,  whether  with 
or  without  notiee. — ^Wattson  v.  Dowling,  26 
Cal.  124,  125. 

Where,  pending  an  action  of  ejectment 
against  a  tenant  of  a  third  party,  the  latter 
obtains  possession  by  virtue  of  an  aetion 
against  such  tenant  under  section  13  of  the 
act  concerning  forcible  entries  and  unlawful 
detainers,  and  with  notice  of  the  ejectment 
suit,  and  then  leases  to  another  person,  the 
latter,  though  having  no  such  notice,  can  ba 
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lawfully  dispossessed  under  a  writ  of  habere 
facias  possessionem  issued  after  judgment  for 
the  plaintiff  in  the  ejectment  suit. — ^Long  ▼. 
NeyUle,  29  Cal.  131. 

Purchaser  pending  suit  with  notice  of  the 
action  is  bound  by  judgment — that  is,  prop- 
erty purchased  is  bound. — ^Valentine  t.  Ma- 
honey,  37  Cal.  389,  393. 

The  point  not  decided,  whether  a  lis  pendens 
filed  by  plaintiff,  in  an  action  to  try  tne  title 
to  land,  in  whicn  the  defendants  set  up  title 
in  themselves,  and  ask  for  affirmative  relief, 
imparts  notice  to  purchasers  from  such  plain- 
tiff, pending  the  action,  of  the  pendency  of 
the  same,  and  the  possible  result  that  his  title 
might  be  adjudged  invalid. — Gorwin  ▼•  Bens- 
ley,  43  Cal.  253. 

One  who,  after  an  action  of  ejectment  has 
been  commenced,  enters  upon  the  demanded 
premises,  but  not  under  the  defendant,  or  by 
collusion  with  him,  and  is  not  made  a  party 
to  the  action,  cannot  be  rightfully  removed 
by  virtue  of  a  writ  of  restitution  issued  on 
a  judgment  rendered  in  the  action. — ^Mayo  v. 
Sprout,  45  Cal.  99. 

Purchaser  who  takes  pendente  lite,  with 
notice  of  suit  to  enforce  lien,  may  be  cnarged 
therewith  in  subsequent  suit,  though  no  lis 
pendens  was  filed. — Harvey  v.  Ward,  49  Cal. 
124. 

Purchaser  with  actual  notice  of  pending  suit 
is  bound  by  decree. — Wise  v.  Griffith,  78  Cal. 
152,  153,  20  Pac.  675. 

Where  lis  pendens  is  duly  filed,  a  purchaser 
pendente  lite  is  bound  by  the  judgment, 
though  not  made  a  party  to  the  action. — 
Matteson  t.  Wagoner,  147  Cal.  739,  82  Pae. 
436. 

In  an  action  to  rescind  a  conveyance  of  land 
on  the  ground  of  fraud  in  its  procurement,  in 
which  a  lis  pendens  is  filed,  and  the  default  of 
the  original  defendants  is  entered  for  their 
failure  to  answer,  a  successor  in  interest  of 
an  original  defendant  who  held  the  legal  title 
to  the  land,  and  who  acquired  the  title  with 
notice  and  after  the  entry  of  the  default,  is 
not  entitled  to  intervene,  in  the  absence  of 
any  attempt  to  vacate  the  default  or  showing 
in  defense  of  the  action  on  the  merits.— 
Martin  v.  Lawrence,  156  CaL  191.  103  Pae. 
913. 

§  14.    Bigbts  and  liabilitlefl. 

A  grantee  of  the  defendant  in  a  foreelosure 
suit  purchasing  during  pendency^  and  with 
notice  thereof,  occupies,  with  reference  to  the 
purchaser's  right  to  a  writ  of  assistance  under 
the  decree  of  foreclosure  rendered  in  the  suit, 
the  same  position  as  his  grantor. — ^Montgom- 
ery V.  Byers,  21  Cal.  107. 

A  purchaser  at  a  sheriff's  sale,  under  a 
judgment  enforcing  a  lien,  when  an  action  it 
pending  to  foreclose  mortgage  on  the  prem- 
ises, and  notice  of  lis  pendens  is  filed,  ifl 
estopped  to  deny  the  genuineness  of  the  mort- 
gage, where  a  decree  is  rendered  to  enforce  it, 
and  the  lien  is  not  older  than  lis  pendens.— 
Horn  V.  Jones,  28  Cal.  194. 


If  such  lis  pendens  is  filed  in  action  to  try 
the  title  to  the  land  as  imparts  notice  to  pur- 
chaser from  a  party  to  the  action,  during 
its  pendency,  such  purchasers  must  apply  for 
leave  to  protect  their  interest  in  the  suit.-^ 
Corwin  v.  Bensley,  43  Cal.  253. 

One  in  possession  under  a  mortgage  of 
growing  crops,  given  pending  the  ejectment 
suit,  may  be  evicted  under  the  writ  of  posses- 
sion.— ^Huerstal  v.  Muir,  64  Cal.  450,  2  Pac. 
33. 

Purchaser  pendente  lite  takes  land  subject 
to  liabilities  incurred  in  suit  by  his  assignor. 
Wickersham  v.  Denman,  68  Cal.  383,  389,  9 
Pac.  723. 

A  purchaser  of  mortgaged  premises  pending 
the  foreclosure  is  liable  to  the  purchaser  at 
the  foreclosure  sale  for  any  waste  committed 
while  in  possession,  as  well  as  for  the  mesne 
profits. — Mitchell  v.  Amador  Canal  etc.  Co., 

75  Cal.  464,  17  Pac.  246. 

« 

A  deed  to  a  defendant  in  partition  by  his 
eodefendants  of  certain  lands  involved  in  the 
suit^  made  while  the  action  is  pending,  cannot 
avail  the  grantee  in  acquiring  a  prescriptive 
title  to  such  land  as  against  the  plaintiff  in 
partition. — Christy  v.  Spring  Valley  Water- 
works, 97  Cal.  21,  31  Pac.  1110. 

Purchaser  ante  litem  acquires  same  rights  as 

Surchaser  pendente  lite. — Hibernia  Sav.  etc. 
oe.  V.  Cochran,  141  Cal.  653,  658,  75  Pac.  315. 

One  not  a  party  to  an  ejectment  suit,  but 
going  into  possession  after  its  commencement, 
held,  under  the  showing,  subject  to  removal 
under  the  writ  of  possession  issued  on  the 
judgment  for  plaintiff. — ^Baum  y.  Boper,  1 
Cal.  App.  435,  82  Pac.  390. 


LIST. 

Failure  to  file  tax  list,  validity  of  statute 
— Subjecting  to  doom  of  assessor  on. 
24  L.  Bw  A.  (N.  S.)  388. 


LIST  OF  JUBORS. 

See  Juy,  §  53. 

LIST  OF  WITNESSES. 
See  SUte^s  Wltn^ 


USTENINO. 

At  railroad  crossing.    See  Ballroads,  §  41. 

Voluntariness  of  confession  procured  by. 
18  L.  B.  A.  (N.  S.)  843. 

LISTING. 

What  eonstitutes  listing  of  property  with 
broker.    24  L.  B.  A.  (N.  S.)  562. 

LITERAL  OONSTBUOTION. 

Of  statutes.    See  Statatei,  §§  70, 73. 
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LITERABY  AND  AUTISTIC  PBOPEBTT. 


§  1.    Bestraint  of  publication. 


Copjright  on.    8oe  Oopyrlglit. 
Literary   critieiBm  as   Ubel.    See  Libel  and 
Slander,  §6. 

Common-law  right  in  unpublished  picture!. 
1  B.  B.  C.  195. 

Common-law  rights  of  authors  and  others 
in  intellectual  productions.  43  L.  B.  A« 
(N.  S.)   639. 

Contract  between  author  and  publisher 
for  purchase  of  manuscript  as  implying 
obligation  to  publish.  Ann.  Cas.  1912B, 
612. 

Bights  at  common  law  in  intellectual  pro- 
ductions.    9  L.  B.  A.  (N.  8.)  174. 

Bights  in,  as  between  master  and  servant. 
51  L.  B.  A.  359;  5  L.  B.  A.  (N.  fi.) 
1187;  1  B.  B.  C.  324. 

gl.    Bastraint  of  publication. 

Jurisdiction  of  equity  to  restrain  a  publica- 
tion rests  only  upon  protection  of  rights  of 
property  in  that  which  is  sought  to  be  pub- 
lished; and  equity  has  no  jurisdiction  to  re- 
strain any  publication  of  a  literary  work  upon 
the  mere  ground  that  it  is  of  a  libelous  char- 
acter, and  tends  to  the  degradation  or  injury 
of  reputation  or  business  of  plaintiff. — Bailey 
▼.  Superior  Court,  112  Cal.  94,  53  Am.  St. 
Bep.  160,  32  L.  B.  A.  273,  44  Pac.  458. 

Bight  to  restrain  publication  of  private 
letter.  Ann.  Cas.  1912D,  555;  Ann. 
Cas.  1915B,  105. 

LITERATURE. 

Validity  of  bequest  for  literary  purposes. 
37  L.  B.  A.  (N.  8.)  1006. 


LITI0ANT8. 


Effect  of  negligence  or  misconduct  of  elerk  on 
righU  of.    See  Olerlai  of  Oooxtii  glS. 


LITIOATION. 

to  whether  parties  to  contract  may 
make  rules  by  stipulations  governing 
subsequent  litigation  thereunder.  8 
Am.  St.  Bep.  921. 

Equal  privileges  as  to.    14  L.  B.  A.  583. 

Grantee's  oral  promise  to  grantor  to  hold 
in  trust  made  for  purpose  of  avoiding 
litigation  and  giving  rise  to  construc- 
tive trust.     39  L.  B.  A.  (N.  S.)  916. 

Hazard  of,  as  affecting  marketability  of 
tiUe.    38  li.  B.  A.  (N.  8.)  14. 

Personal  liability  of  executor  or  admin- 
istrator to  distributees  for  interest 
where  settlement  of  estate  is  delayed 
by.    31  L.  B.  A.  (N.  8.)  355. 

Power  of  corporate  president  as  to.  14 
L.  B.  A.  360. 

Publication  of  matters  derogatory  to 
parties  to,  as  attempt  to  prevent  or 
obstruct  course  of  justice  or  as  eon- 
tempt  of  court.    2  B.  B.  C.  483. 


LITTORAL  RIGHTS. 


Bet  NaTtgaible  Waters; 

coDxsas. 


WaMrs  and  Wattv- 


LIVEBY-STABLE  KEEPEBa 

§  1.  Statutory  regulation. 

§  2.  Lien  for  feed  and  cart  of  horses. 

S  3.  Injury  to  horse  hired. 

S  4.  Offenses  by  livery-stable  keepers. 

See,  alsO|  Animals;  Bailment;  Innke^peia. 


Care  required  of  keeper  of  boarding 
stable.     23  L.  B.  A.  (N.  S.)  188. 

Duty  of  livery-stable  keeper  as  to  char- 
acter of  horse.  25  L.  B.  A.  (N.  S.) 
372. 

Keepers  of,  as  independent  contractors. 
65  L.  B.  A.  468. 

Ldability  of  keeper  for  loss  of  property  of 
patron.     3  L.  B.  A.  (N.  S.)  348. 

I/iability  of  livery-stable  keepers  as  car- 
riers. 2  Ann.  Cas.  344;  16  Ann.  Cas. 
506. 

Liability  of  stranger's  property  in  hands 
of  livery-stable  keeper  to  distress.  25 
L.  B.  A.  (K.  a)  796. 


Livery-stable  keeper  as  engaged  In 
"trade."    Ann.  Cas.  1916A,  1200. 

Power  to  use  property  for,  conditional 
upon  consent  of  neighbors.  8  L.  B.  A. 
(N.  8.)  978. 

Use  of  property  for  as  a  nuisance.  17 
L.  B.  A.  (N.  8.)  1025. 

.Validity  of  agreement  in  restraint  of 
trade  ancillary  to  sale  of  livery-stable 
business  as  affected  by  territorial 
scope.    24  L.  B.  A.  (N.  S.)  929. 

Warranty  of  horse  or  vehicle  kept  for 
hire.     19  L.  B.  A.  283. 

Who  is  responsible  for  acts  of  driver 
famished  with  a  hired  vehicle.    13  L. 
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B.    A.    (N.    d.)    1122;    16    L.    B.    A. 
(N.  8.)  816;  25  L.  B.  A.  (N.  a)  33. 

fl.    Statatoiy  ngnlatioii. 

Act  of  1870,  giving  stable-keepen  a  lien 
on  animalf  kept,  pastured  or  fed,  was  not  re- 
pealed bj  the  codes. — Johnson  y.  Perrj,  53 
Gal.  351,  353. 

Municipal  regulation  of,  as  nuisance.    38 
L.  B.  A.  653. 

§  2.    Itei  for  feed  and  care  of  honea. 


liivery-stable  keeper  has  no  lien  on 
kept  or  boarded  in  absence  of  special  con- 
tract—Lewis V.  Tyler,  23  Gal.  364. 

A  livery-stable  keeper  has  no  lien  for 
boarding  a  horse  placed  in  his  charge  by  a 
person  other  than  the  owner  without  the  own- 
er's knowledge  or  authority. — ^Lowe  v.  Woods, 
100  Gal.  408,  38  Am.  St.  Bep.  301,  34  Pae.  959. 

Keeper  of  a  livery  and  feed  stable  has 
a  lien  upon  a  horse,  buggv  and  harness  left 
in  the  stable,  on  account  oi  his  feed  and  care 
of  same. — Sutton  v.  Stephan,  101  GaL  545, 
36  Pac.  106. 

The  owner  must  redeem  from  the  lien 
in  accordance  with  the  provisions  of  section 
2905  of  the  Givil  Gode,  or  bring  an  action  to 
redeem  from  the  lien,  and  cannot  bring  an 
action  in  claim  and  delivery,  having  no  right 
to  the  immediate  possession  of  the  property. 
Sutton  V.  Stephan,  101  Gal.  545,  36  Pac.  106. 

Where  a  livery-stable  keeper  eared  for 
horses  for  the  lessee  of  the  owner  with  knowl- 
edge of  such  lease  and  its  contents,  he  can- 
not, under  section  3051,  Givil  Gode,  claim  a 
lieu  against  the  owner  for  such  care  in  the 
absence  of  authority  from  such  owner. — ^Me- 
Tigue  V.  Arctic  Ice  Gream  Supply  Go.,  20  GaL 
App.  708,  130  Pac.  165. 

lien  for  keeping  horsea.  6  L.  B.  A.  82; 
17  L.  B.  A.  792. 

Priority  between  liens  of  livery-stable 
keeper  and  chattel  mortgagee.  11  Ana, 
Gas.  1043;   Ann.   Gas.  1914B,  316. 

Plriority  of  lien  between  lien  of  chattel 
mortgage  and  lien  for  furnishing  food 
to  animals.    12  L.  B.  A.  (N.  S.)  310. 

Waiver  of  Hen  by  ailachment  or  execa* 
tion.    50  Ij.  B.  A.  720. 

§  S.    Injury  to  korae  liired. 

If  a  horse  and  buggy  are  hired  to  be 
driven  to  a  speeilied  place,  a  driving  of  sev- 
eral miles  beyond  that  place  it  in  violation  of 
the  bailment,  and  the  bailee  is  liable  as  for  a 
conversion  in  case  of  death  of  the  horse,  or 
failure  to  return  it,  as  the  result  of  such  im- 
proper driving. — ^Weleh  v.  Molur,  93  GaL  371. 
M  Pae.  1060. 

Liability  of  hirer  for  injury  to  horse 
while  being  used  for  a  purpose  other 
than  that  for  which  it  was  hired.  26 
L.  B.  A.  366;  28  L.  B.  A.  (K.  S.)  1106. 

Liability  of  hirer  of  vehicle  from  livery- 
stable  for  negligent  act  of  driver. 
Ann.  Gas.  1913A,  886. 


S4.    Offenses  lij  ttrary-atalila  keepers. 

Where  a  municipal  ordinance  imposes  a 
license  tax  on  every  livery  or  feed  stable,  a 
complaint  charging  accused  with  conducting 
a  livery  or  feed  stable  without  license  does 
not  entirely  fail  to  state  a  public  offense. — 
Jackson,  Ex  parte,  143  GaL  564,  77  Pac.  457. 

Where  an  accused  is  convicted  of  keep- 
ing a  livery-stable  without  license,  under  a 
complaint  charging  him  with  conducting  a 
livery  ''or^  feed  stable  without  license,  the 
defect  in  the  complaint,  because  of  the  dis- 
junctive, is  not  available  on  habeas  corpus. — 
Jackson,  Ex  parte,  143  GaL  564,  77  Pac.  457. 


UVESTOOK. 

See 


Gonstruction   of  contracts  for  care,  feeding 
and  breeding  of.    See  Contracts^  §  141. 

Burden  of  proof  as  to  negligence  of  car- 
rier of.  15  Ann.  Gas.  35;  Ann.  Gas. 
1913E,  311. 

liability  of  carrier  of  for  loss  or  injury 
to.    130  Am.  St.  Bep.  432. 


uvnro  PERSON. 

Collateral  impeaehability  of  flndincs  as 
to  jurisdictional  facts  on  which  aomin- 
istration  of  estate  of  living  person  is 
based.    18  L.  B.  A.  242. 

Validity  of  acts  by  executor  or  adminis- 
trator under  letters  testamentary  or 
of  administration  where  person  is  sub- 
sequently proved  to  be  alive.  21  L.  B. 
A.  147;  43  L.  B.  A.  (N.  S.)  634. 


''UVINO  TOOETHEB.'' 

What  constitutes  'Hiving  together"  or 
**cohabitinff"  in  fornication  or  adultery. 
19  Ann.  Gas.  655. 

What  constitutes  '^ving  together"  by 
husband  and  wife  or  other  member  of 
familj.    Ann.  Gas.  1915B,  880, 


LL0TD8. 

See  iDsiiraiiea. 

Ooncealment  of  faets  by  insored  in  case 
of  Lloyds  policies.    55  L.  B.  A.  201. 

Joinder  and  misjoinder  in  action  on  pol- 
icy.   55  L.  B.  A.  198. 

Judgment  in  action  on.    55  L.  B.  A.  199. 

Powers  and  duties  of  agents,  attorneys 
and  brokers.    55  L.  B.  A.  201. 

Proof  of  loss  in  aetion  on.  55  L.  B.  A. 
200. 

Brstrictions  on  insoranea  by  unincorpo- 
rated associations  or  individuals, 
"Lloyds"  association.    25  L.  &  A.  238. 

Bisk  and  contribution  on.  55  L.  B.  A. 
22. 

Several  or  joint  liability  on.  55  L.  B.  A. 
199. 


LOADING  CABS— LOANS. 
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Validity  of  policy.    55  L.  E.  A.  203. 

Warranties  in  ease  of  Lloyds  policies.  55 
L.  B.  A.  202. 

Whether  the  action  most  primarily  be 
against  the  attorney  in  fact.  55  L.  B. 
A.  193. 


LOADINO  CABS. 

As  railroad  hazard  within  statute  chanff> 
ing  fellow'servant  rule.  18  L.  B.  £• 
(N.  S.)  480;  47  L.  B.  A.  (N.  S.)  115. 

LOADINO  PASSENOEBS. 

Cara  required  of  earrier.    See  Oaniera,  §  108. 

LOADINO  VESSELS. 

See  Shipping. 


LOAN  ASSOCIATIONS. 

See  BaUding  and  Loan  AMOdatJong. 

LOAN  BROKERS. 

Are  persons  engaged  in  loaning  their  own 
money  loan  brokers  within  license  reg- 
ulation.    25  L.  B.  A.  (N.  S.)  748. 

Constitutionality  of  legislation  as  to.  11 
L.  B.  A.  (N.  S.)  635;  25  L.  B.  A. 
(N.  S.)  68C. 

Effect  of  loan  agent's  failure  to  procure 
license.    1  L.  B.  A.  (N.  S.)  1159. 

Validity  of  contract  by  unlicensed  money 
lender.     12  L.  B.  A.  (N.  S.)  516. 

Validity  of  license  upon  business  of  lend- 
ing money  as  affected  by  excessive 
amount  of  the  license  fee.  25  L.  B.  A. 
(N.  S.)  583. 


LOAFERS. 

See  Vagranta. 

LOAN. 

See  Loans, 

LOAN  A0EN07. 

liOBfl  of  profit  as  element  of  damages  for 
breach  of  contract  for  services  by.  53 
Lw  B.  A.  77. 


LOAN  OOHPANIES. 

flee  Banks  and  Banking;  Boildlng  and  Loan 

Associations. 

Bight  of  foreign  company  to  enter  state. 
S4  L.  B.  A.  314. 


LOAN  OFFICE. 

Usurious  loan  office  as  a  disorderly  house. 
24  L.  B.  A.  (N.  &)  607. 


LOANS. 

See  Banks  and  Banking,  II,  O;  Infterest;  Mortgages;  (Fledges;  Usury. 


As  to  advances.    See  Advances. 

By  building  and  loan  societies.    See  Building 

and  Loan  Associations,  §§8-12. 
By  corporations.    See  Ooxporations,  §382. 
By  corporate  officers  on  behalf  of  corporation. 

See  Ooxporatlons,  §346. 
By    corporate    officers    to    corporation.    See 

Corporations,  §§  296-298. 
By  guardians.    See  Guardian  and  Ward,  §  49. 
By  state  banks.    See  Banks  and  "R^-rUHng^ 

§84. 
Interest  on.    See  Intflvest,  §7. 
Liability  of  homestead  for.    See  Homestead, 

§72. 
License    on   business  of    making.    See  Loan 


Power  of  insurance  companies  to  make.    See 

Insurance,  §6. 
Secured  by  mortgage.    See  Chattel  Mortgage; 

Mortgage. 
To  corporations.    See  Corporations,  §390. 
Validity  of  loan  by  savings  bank  to  director. 

See  Banks  and  Banking,  §  108. 
Yalidity  of  loan  to  be  used  for  gambling. 

See  Gaming,  §  11. 

Action  on  contractor's  bond  for  money 
loaned.    43  L.  B.  A.  (N.  S.)  171. 

Admissibility    of   books    of    account    to 
prove.    62  L.  fi.  A.  703. 


Allowance  of  interest  during  continuance 
of  partnership  on  advances  by  way  of 
loan  in  favor  of  partner  making  ad- 
vances.    35  L.  B.  A.  (N.  S.)  224. 

Authority  of  one  negotiating  loan  to  col- 
lecting loan  without  possession  of  se- 
curity.   23  L.  B.  A.  (N.  S.)  419. 

Breach  of  agreement  of  insurer  to  make 
loan  on  policy  as  justifyins  rescission 
and  recovery  of  premiums  oy  insured. 
30  L.  B.  A.  (N.  S.)  1202. 

Creation  of  partnership  by  sharing  in 
profits  of  making  loans.  18  L.  B.  A. 
(N.  S.)  1055. 

Damages  recoverable  for  breach  of  eon- 
tract  to  lend  money.  37  L.  B.  A.  233; 
29  L.  B.  A.  (N.  S.)  194. 

Do  loan  contracts  canceled  upon  death 
constitute  insurance.  47  L.  B.  A. 
(N.  S.)  298. 

Bffect  of  retention  by  principal  of  benefit 
of  loan  procured  by  agent  without  au- 
thority.   3  Ann.  Cas.  1145. 

Enforceability  of  loan  to  private  corpora- 
tion which  alone  or  in  connection  with 
existing  indebtedness  exceeds  the  cor- 
poration's power  to  incur  indebtedness. 
U  U  B.  A.  (N.  S.)  698. 
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LOATHSOME  DISEASE— LOBBYING  CONTBAGTS. 


Guaranty  of.     16  L.  B.  A.  (N.  S.)  370. 

Husband's  liability  for  money  loaned 
wife  to  purchase  neeessaries.    65  L.  B. 

A.  550. 

Is  money  loaned  to  improve  land  part  of 
the  purchase  price  within  the  rule  that 
a  purchase  money  lien  takes  priority 
oyer  homestead  rig>htt.  41  L.  B.  A. 
(N.  8.)  89. 

Liability  of  bank  directors  in  case  of  bad 
loans.  55  L.  B.  A.  751:  39  L.  B.  A. 
(N.  8.)  173. 

Liability  of  corporation  directors  for  loss 
by  making.    55  L.  B.  A.  762. 

Liability  of  husband  for  repayment  of 
money  loaned  to  wife  to  purchase 
necessaries.    47  L.  B.  A.  (N.  8.)  283. 

Loan  of  intoxicating  liquors  as  sale  with- 
in purview  of  prohibitory  statute.  14 
Ann.  Gas.  276. 

Loan  of  public  money  to  citizen.    14  L. 

B.  A.  475. 

Of  intoxicating  liquors  as  a  sale.  8  L.  B. 
A.  (N.  8.)  937;  31  L.  B.  A.  (N.  8.)  517. 

Batification  of  unauthorized  loan  by  agent 
by  retention  of  benefits.  2  B.  B.  0. 
743. 

>  What  will  constitute  an  implied  rati- 
fication of  an  unauthorized  loan  effected 
by  an  agent.     6  L.  B.  A.  (N.  8.)  811. 

Bight  of  broker  to  commissions  where 
loan  fails  because  of  owner's  refusal  to 
give  indemnity  against  possible  me- 
chanics' liens  or  other  encumbrances. 
15  L.  B.  A.  (N.  S.)  187. 

Bight  of  one  loaning  his  property  to  an- 
other to  claim  title  against  the  latter's 
vendees  or  creditors.    25  L.  B.  A.  (N. 

S.)  778. 

Bight  of  one  loaning  money  for  purchase 
price  of  property  to  be  subrogated  to 
vendor's  lien.    37  L.  B.  A.  (N.  8.)  1203. 

Validity  of  lien  given  to  secure  loan  used 
by  bankrupt  to  give  one  creditor  a  pref- 
erence.   24  L.  B.  A.  (N.  8.)  184. 

Validity  of  loan  when  made  in  violation 
of  law.     12  L.  B.  A.  (N.  S.)  603. 

Validity  of  statute  requiring  persons  en- 
gaged in  business  of  loaning  money  on 
chattel  security  or  security  of  wa^es  to 
file  a  record  of  loans  made.  25  L.  B. 
A.  (N.  8.)  686. 

The  execution  of  a  note  and  mortgage  for 
the  amount  stated  therein  is  a  sufficient  con- 
sideration for  the  agreement  to  loan  the  full 
amount  so  stated;  and  such  agreement  is  col- 
lateral to  the  note  and  mortgage,  and  need 
not  be  specified  therein,  nor  be  in  writing, 
but  became  binding  on  the  mortgagee  to  the 
full  extent,  as  soon  as  the  note  and  mort- 
gage became  binding  on  the  maker;  and  the 
rule  that  an  agreement  in  writing  supersedes 
all  prior  or  contemporaneous  oral  negotia- 
tions concerning  its  matter,  has  no  application 
to  such  collateral  agreement.— Savings  Bank 
of  Southern  Galifornia  ▼•  Aabory,  117  GaL  96. 
48  Pac.  1081. 


Special  consequential  damages  set  forth  in 
a  cross-complaint,  arising  from  the  inability 
of  the  d^endants  to  meet  certain  obligations, 
owing  to  the  failure  of  the  plaintiff  to  ad- 
vance the  full  amount  of  the  note  and  mort- 
gage, as  agreed,  by  reason  of  which  th% 
persons  holding  the  same  had  proceeded  to 
enforce  and  collect,  and  had  subjected  prop- 
erty of  the  defendants  held  as  security  tnere* 
for  to  their  payment  so  that  it  had  been 
wholly  lost  to  them,  are  not  proximately 
caused  by  the  breach  of  tiie  agreement  to 
make  the  loan,  and  are  not  recoverable  from 
the  plaintiff. — Savings  Bank  of  Southern  Gali- 
fornia V.  Asbury,  117  Gal.  96,  48  Pac.  1081. 

Where  an  answer  denied  the  allegation  of 
the  complaint,  that  the  amount  for  which  tke 
note  and  mortgage  was  given  wa»  only  twelve 
thousand  five  hundred  dollars,  and  alleged 
that  it  was  given  for  t^e  full  sum  of  thirty 
thousand  dollars,  which  sum  defendants  bor- 
rowed from  the  plaintiff,  and.  the  plaintiff 
agreed  to  advance  to  the  defendants,  it 
presents  a  defense  to  the  action,  as  being 
premature,  it  appearing  that  the  note  and 
mortgage  were  not  mature  at  the  time  of  the 
commencement  of  the  action;  and  the  plain- 
tiff, while  retaining  in  his  hands  moneys 
agreed  to  be  advanced  to  the  defendants,  and 
refusing  to  perform  his  agreement,  was 
thereby  precluded  from  electing  to  sue  upon 
the  whole  debt  in  case  of  nonpa3rment  of  in- 
terest upon  the  note  and  mortgage;  and  it  is 
error  not  to  permit  the  defendants  to  prove 
such  defense. — Savings  Bank  of  Southern 
Galifornia  v.  Asbury,  117  Gal.  96,  48  Pac. 
1081. 

A  cross-complaint  in  such  action,  alleging 
that  plaintiff  agreed  to  loan  and  advance  to 
the  defendants  the  full  amount  of  the  note 
and  mortgage,  in  the  sum  of  thirty  thousand 
dollars,  and  that,  though  requested  to  do  so, 
plaintiff  had  refused  to  loan  and  advance  to 
them  seventeen  thousand  five  hundred  dol- 
lars thereof  and  praying  judgment  for  the  re- 
mainder due  on  tne  loan,  and  for  the  damage 
sustained,  states  a  cause  of  action  against 
the  plaintiff  for  the  unpaid  amount  of  the 
loan,  and  it  is  not  necessary  to  allege,  or  to 
make,  a  tender  to  plaintiff  of  the  interest 
accrued  upon  the  portion  of  the  loan  received 
as  a  condition  of  maintaining  the  cross-com- 
plaint. — Savings  Bank  of  Southern  Galifornia 
▼.  Asbury,  117  Gal.  96,  48  Pac.  1081. 

A  loan  of  money  of  itself  raiaea  an  implied 
promise,  binding  on  the  borrower  in  law,  to 
repay  it. — Brown  v.  Spencer,  163  Gal.  589,  126 
Pac.  493,  496,  citing  Gouts  v.  Winston,  15S 
GaL  686,  691,  96  Pac.  357. 

LOATHSOME  DISEASE. 

Condonation  of,  as  defense  to  action  for 
divorce  or  annulment  of  marriage.  5 
L.  B.  A.  (N.  8.)  729. 

Slander  in  charging  person  with  having. 
24  L.  B.  A.  (K.  S.)  613. 

L0BB7IN0  OONTRAOTS. 
VaUdityof.    See  Oontneta,  {  90. 


LOBSTBBp-LOGKEB  8TSTE1C 
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LOBSTEB. 

Gorennneiital  regulation  of  lobster  ftsh* 
ing.  Ann.  Oae.  1913C,  1135;  39  L.  B.  A. 
590 


LOOAL   AND   TRANSITOllY   A(U 

TIONS. 

Defined  and  diBtingaiBhed.    See  Venvt^§2* 

LOCAL  CONDITIONS. 

See  Judicial  Notice. 
LOOAL  IMPS0VEMENT8. 


PaWc   improYeoMnti;    Special 
ments;  Taxes  and  TaxatioiL 

ftCeaning  generally  of  "local  improre* 
ment"  for  which  special  aBsessment  maj 
be  levied.    Ann.  Cas.  1914B,  542. 


LOOAL  LAWS. 

See  Statotee^  n. 


LOOAL  OPTION. 

Bee  Intoizicatiiig  Uqnon,  §  4. 

Power  of  legislature  to  grant.    See  Gonatita- 
tional  lAW,  §  80. 

Burden  of  proof  of  adoption  of  local  op- 
tion law  in  prosecution  for  illegal  sale 
of  liquor.     Ann.  Cas.  1913C,  627. 

Change  in  local  option  law  as  affecting 
locality  which  has  adopted  local  option. 
21  Ann.  Cas.  663. 

Constitutionality  of  local  option  laws. 
114  Am.  St.  Bep.  317;  1  Ann.  Cas.  378; 
14  Ann.  Cas.  1001. 

Judicial  notice  of  local  option  elections. 
18  Ann.  Cas.  191;  Ann.  Cas.  1915C,  333. 

Necessity  that  indictment  for  violation  of 
local  option  law  should  allege  adoption, 
etc.,  of  law.     10  Ann.  Cas.  1012. 

Signing  petition  for  local  option  election 
as  disqualifying  judge  or  other  official 
from  acting  thereon.  Ann.  Cas.  19120. 
1092. 

Territory  affected  by  adoption  of  local 
option  law.    21  Ann.  Cas.  1015. 

LOOAL  OPTION  ELECTION. 

Judicial  notice  taken  of.  18  Ann.  Cas. 
191;  Ann.  Cas.  1913C,  333. 

LOCAL  PREJUDICE. 

As  ground  for  change  of  venue  in  civil  casea. 

See  Venne^  §  26. 
Aa  ground  for  new  trial  in  criminal  cases. 

See  6Miiiliial  Law,  §  519. 
As  grjfcnd  for  removal  of  cause  to  federal 

courC    See  Bea&o'v«l  of  Oanses. 

YI  OaL  DigMi— sea 


LOCAL  SELT-OOVEBNMENT. 

In  general.    48  L.  B.  A.  465;  1  L.  B.  A. 
(N.  S.)  512;  15  L.  B.  A.  (N.  S.)  575. 


LOCALITIES. 

Judicial  notice  as  to  boundaries  and 
localities.    82  Am.  St.  Bep.  439. 

LOCALITT  OF  OFFENSE. 

Admissibility  of  hearsay  evidence  to  prove. 
See  OdJDbial  Iaw,  §  189. 

As  affecting  criminal  jurisdiction.    See  Oftn^ 
inal  Law,  §  25. 

As  affecting  venue  of  prosecution.    See  Odin- 

Inal  Law,  §  33. 
As  question  of  law  or  fact.    See  Orimlnal 

Law,  §  876b 

LOCATE. 

Meaning  of  "locate"  or  "located"  as  ap* 
plied  to  railroad.  Ann.  Cas.  1912G, 
1309. 

LOCATION. 

Of  boundaries.    See  Boundaries. 
Of  county  seat.    See  Ooniitlea»  §  17. 
Of  highway.    See  Higbways,  §  36. 
Of  mines.    See  Mliies  and  Minerals^  §§  5-54. 
Of  pubUe  buildings,  contract  as  to.    See  Pub- 
lic Buildings. 
Of  railroad.    See  Ballxoads. 

Effect  of  defendant's  mistake  as  to  loca- 
tion of  property  on  right  to  specific 
performance.    15  L.  B.  A.  (N.  S.)  84. 

Expression  of  opinion  as  to,  as  a  fraud. 
35  L.  B.  A.  438. 

Fraud  or  mistake  as  to  location  of  land 
sold.     38  L.  B.  A.  (N.  S.)  301. 

Fraud  as  to  location  of  property  insured, 
retention  of  policy  or  waiver  of  in- 
surer's fraud  or  mistake.  67  L.  B.  A* 
724. 

Of  insured  property  as  affecting  risk.  26 
L.  B.  A.  237,  267. 

Of  mining  shaft.    7  L.  B.  A.  (N.  S.)  840. 

Validity  of  restriction  as  to  location  of 
mercantile  business.  49  L.  B.  A.  (N. 
S.)  439. 


LOCATION  OF  C0RNEB8. 
See  Bovndaiiea,  §  20. 

LOCATION  OF  LINES. 

See  Boondariei,  §  231 
LOOKER  SYSTEM. 

Application  of  statute  regulatinj^  liquor 
traffic  to  bona  fide  social  club  distribut- 
ing liquor  to  members.  Ann.  Gas. 
1912A,  1088. 
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LOCKOUT— LOOS  AND  LOGGmO. 


LOCKOUT. 

Effect  on  eonBtnietioii  of  oxprets  proH* 
sion  in  charter-party  asaintt  demnr* 
rage  in  case  of.    6  L.  B.  Ju  (N.  S.)  126. 

LOCKS. 

Oeeupancj  of  eanal  lock.  4  L.  E.  A.  (N. 
8.)  717. 

LOCO  PABENTIS. 

Bights  and  duties  of  persons  in  loeo  paientii^ 
8ee  Pac«nt  and  Child,  §  11. 

LOCOMOTIVS. 

As  "caT.**    Ann.  Gas.  1914Dy  i6. 

Liability  of  railroad  company  to  porson 
wrongfally  riding  on  locomotive  by  per- 
mission or  direction  of  railroad  em- 
ployee. Ann.  Gas.  1913E,  577:  87  L. 
B.  A.   (N.  8.)   426. 

Master's  liability  for  injury  to  servant  by 
defects  in.    54  L.  B.  A.  171. 

Master's  liability  for  injury  to  third  per- 
son by.    10  L.  B.  A.  (N.  8.)  383. 

Master's  liability  for  vice-principal's  neg- 
ligence in  handling.     54  L.  B.  A.  127. 

Kondelegability  ol  duty  to  protect  ser- 
vant from  defects  in.  64  L.  B.  A.  71. 
79. 

LODES. 

Discovery  and  location  of  claim  on  mineral 
lodes.    8ee  Mines  and  Ml»en]a»  §g  17,  la 

LODGE. 

Forfeiture  of  benefit  certificate  by  default 
of  subordinate  lodge.    50  L.  B.  A.  111. 


Waiver  of  oi&een  of  inbordinate  lodge 
of  forfeiture  for  nonpayment  of  aa- 
■eesment.    4  L.  B.  A.  (N.  8.)  42L 


LODOEBS. 

Who  are.    8ee  Xnakeepera,  §  6. 

Liability  for  ejecting  sick  lodger  from 
building  after  termination  of  right  of 
occupancy.    55  L.  B.  A.  258. 

Bight  of  lodger  to  notice  to  redeem  from 
tax  sale.    44  L.  B.  A.  (N.  S.)  676. 

Bight  of  married  woman  to  maintain  ac- 
tion for  lodging  of  third  person  living 
in  the  home.    46  L.  B.  A.  (N.  S.)  238. 

LODaiNGkHOnSES. 

See  Innkeepers. 

As  violation  of  restrictive  covenant  in 
deed.    41  L.  B.  A.  (N.  8.)  625. 

Oonstitutionality  of  statutory  regulations 
as  to  safety  and  sanitary  conditions  of. 
17  L.  B.  A.  (N.  8.)  486. 

Homestead  exemption  as  extending  to 
premises  used  for  hotel  or  lodging- 
house    Ann.  Gas.  1913E,  1256. 

Loaama  railroad. 

Liability  of  proprietor  of  logging  railroad 
for  injuries  sustained  by  person,  other 
than    employee,    while   being    carried 
thereon.    12  L.  B.  A.  (N.  8.)  131;  22 
L.  B.  A.  (N.  8.)  190. 

Securing  right  of  way  for,  under  power 
of  eminent  domain,  1  L.  B.  A.  (N.  8.) 
969; 


LOOS  AND  LOOOINa. 

f  1.    Sales  and  conveyances  of  timber  and  actions  thereon. 

1 2.    Statutory  regulations. 

1 3.  Stranded  logs. 

1 4.  Sawing  and  manufacturing  and  liens. 

1 5.  Damages  caused  by  floating  logs. 


Construction  of  contract  to  saw  and  deliver 

lumber.    See  Contracts,  §  144. 
Cutting   and    removing   timber   from    publie 

lands.    See  Pnblie  Lands,  §  8. 
Measure  of  damages  for  breach  of  contract  to 

make  lumber.    See  Damages,  §  77. 
Protection  and  promotion  of  growth  of  trees 

not  grown  for  fruit  or  annual  products  and 

forests,  and   property  in  such  trees.    See 

Woods  and  Forests. 
Bight  to  enjoin  cutting,  destroying  or  remov* 

ing  of  timber.    See  Lijiuiction,  §51. 

Assessability  of  logs  brought  into  tax  dis- 
trict after  tax  levy.  38  L.  B.  A.  (N. 
S.)  862. 

Commingling  and  interfering  with  others. 
3  L.  R.  A.  407. 

Constitutionality  of  law  fixing  tolls,  rates 
or  prices  for  care  or  salvage  of  logs. 
33  L.  B.  A.  182. 


Correlative  rights  of  log  owners  and  ri- 
parian owners.  41  L.  B.  A.  377:  32 
L.  B.  A.  (N.  8.)  876. 

Delaying  run  of  logs  as  proximate  cause 
of  loss  from  high  water,  wind  or  other 
similar  cause.     31  L.  B.  A.  (N.  S.)  1131. 

Intermingling  and  confusion  of.    1  L.  B. 

A.  718. 

Legislative  regulation  of  prices  for  care 
or  salvage  of.    33  L.  B.  A.  182. 

Loss  of  profits  as  element  of  damages  for 
wrongiul  destruction  or  conversion  of 
logs.     18  L.  B.  A.  (N.  8.)   250:  52  L. 

B.  A.  (N.  S.)  97. 

» 

Belative  rights  and  duties  betwee^  those 
maintaining  dam  in  floatable  stream  and 
those  using  stream  for  floating  logs 
therein.    22  L.  B.  A.  (N.  8.)  545. 
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BelatiTe  ri^ts  and  dtitiM  of  those  main- 

taining    bridges    aerosa    itreams    and 

those  floating  logs  therein.    98  L«  B.  A. 

(N.  8.)  114. 
BelatiTO  rights  of  those  using  stream  for 
"floating  logs  or  maintaining  boom  and 

those    navigating    vessel    thereon.    28 

li.  B.  A.  (N.  8.)  14. 
Bight  of  one  who  navigates  stream  or 

Boats  logs  thereon  to  abate  nuisance 

arising    from    bridge.    61    L.    B.    A. 

(N.  S.)  1172. 
When  do  logs  intended  for  exportation 

pass  beyond  state's  power  of  taxation. 

13  L.  B.  A.  (N.  8.)  800. 

§1.    flala  and  oonToyanee  of  timber  and  ao- 
tlona  tfaereoiL 

If  a  land  owner,  after  making  a  soffteient 
conveyance  of  a  mill  site  and  mill  rights,  with 
the  right  to  enongh  timber  on  the  land  to 
mipply  the  mill,  gives  a  license  to  another 
person,  who  has  knowledge  of  the  conveyance, 
to  cot  timber  on  the  same  land  and  carry  it 
away,  when  there  is  on  the  land  only  timber 
sofficient  to  supply  one  mill,  the  mill  owner 
may  sue  both  the  land  owner  and  the  licensee 
for  such  damage  as  he  can  show  as  the  result 
of  performance  under  the  license.— Hendy  ▼• 
Duncan,  1  Oal.  Unrep.  291. 

In  order  to  recover  the  value  of  sawloga, 
alleged  to  have  been  wrongfully  cut  and  re- 
moved by  the  defendant  from  the  land  of  the 
plaintiff,  the  plaintiff  must  show  actual  pos- 
session in  himself  of  the  land  from  which  the 
logs  were  cut.— Bassett  v.  Hollenbeck,  1  Gal. 
XJnrep.  500. 

"Where  a  lease  for  lumbering  purposes  con- 
tains a  covenant  for  the  privilege  of  renewal 
at  a  rate  of  ten  dollars  a  year  in  addition  to 
the  "stumpage  rent  hereby  reserved,"  under 
the  terms  of  the  contract,  if,  at  the  end  of 
the  first  term,  all  the  timber  shall  have  been 
removed  from  the  land,  or  if  not  re- 
moved it  be  made  to  appear  that  the  failure 
to  remove  it  was  caused  by  bad  faith,  negli- 
gence, or  want  of  diligence,  it  seems  that  the 
lessees  are  not  given  the  right  of  renewal  for 
an  additional  term  at  a  rental  of  ten  dollars 
per  year,  whatever  may  be  the  meaning  of  the 
expression  "stumpage  rent  hereby  reserved." 
Baird  v.  Milford  Land  etc.  Co.,  89  Cal.  552, 
26  Pac.  1084,  27  Pac.  296. 

Under  a  lease  for  general  lumbering  pur- 
poses, providing  that  the  lessee  should  cut 
and  remove  all  the  merchantable  timber  fit 
for  sawlogs,  at  the  rate  of  at  least  one  mil- 
lion five  hundred  thousand  feet  the  first  year, 
and  two  million  feet  every  year  thereafter, 
and  pay  therefor  one  dollar  per  thousand 
feet,  the  payments  to  be  made  in  equal 
quarterly  installments  each  year,  provided, 
however,  that  if  they  should  not  remove  the 
amount  of  timber  specified  to  be  taken  in  any 
one  year,  they  should  nevertheless  pay  there- 
foa  and  remove  the  same  in  any  subseouent 
year  without  further  charge  or  pay,  the  lease 
to  continue  twenty  years,  with  the  privilege 
of  rental  at  a  rent  of  ten  dollars  a  year  In 
addition   to  ''the  stumpage  rent  hereby  re- 


served,''  the  lessor  is  entitled  only  to  the 
value  of  the  merchantable  timber  on  the  land 
fit  for  sawlogs  at  one  dollar  per  thousand, 
payable  in  quarterly  payments  fixed  by  the 
lease  until  tne  whole  of  such  timber  is  paid 
for,  and  is  not  entitled  to  recover  the  quar- 
terly payments  as  rent  or  royalty  during  the 
whole  time  that  the  lessee  is  in  possession, 
whether  the  timber  has  been  removed  or  not, 
after  the  amount  of  such  rental  equals  the 
value  of  all  of  the  merchantable  timber  fit 
for  sawlogs. — Baird  v.  Milford  Land  etc.  Co., 
89  Cal.  552,  26  Pac.  1084,  27  Pac.  296.  f 

In  an  action  to  recover  the  rent  due  under 
the  lease  the  refusal  of  the  court  to  add  ten 
per  cent  for  waste  in  sawing  to  the  amount  of 
merchantable  timber  found  by  the  jurv  to 
be  on  the  land  is  not  error. — Baird  v.  Milford 
Land  etc.  Co.,  89  CaL  552,  26  Pac.  1084,  27 
Pac.  296. 

Where  the  court  has  admitted  evidence 
tending  to  prove  the  expense  of  rafting  with 
the  slough  obstructed,  but  no  evidence  is 
offered  as  to  the  expense  of  rafting  in  an  un- 
obstructed state  of  the  slough,  a  verdict  in 
excess  of  the  expense  of  the  rafting  in  the 
obstructed  condition  of  the  slough  will  be  set 
aside  as  excessive. — ^Hill  v.  McKay,  94  Cal. 
6,  29  Pac.  406. 

Where  a  contract  provides  that  the  logs 
shall  be  scaled  by  a  licensed  scaler,  an  officer 
authorized  to  pass  on  the  merchantable  char- 
acter of  logs,  both  parties,  in  the  absence  of 
fraud,  are  bound  by  his  decision. — ^BuUock  v. 
Consumers'  Lumber  Co.,  3  Cal.  Unrep.  609, 
81  Pac.  367. 

Even  if  the  purchaser  was  not  bound  by  the 
inspection  and  decision  of  the  scaler,  yet  if 
the  defects  which  rendered  the  logs  unmer- 
chantable were  plain  and  readily  seen  on  ordi- 
nary observation,  and  there  was  no  fraud  on 
the  part  of  the  seller,  and  the  purchaser,  hav- 
ing full  opportunity  to  observe  the  defects, 
made  no  objection,  he  would  be  bound  by  his 
acceptance. — ^Bullock  v.  Consumerji'  Lumber 
Co.,  3  Cal.  Unrep.  609,  31  Pac.  367. 

In  an  action  on  a  contract  for  sawlogs  sold 
and  delivered  the  controversy  was  as  to  the 
meaning  of  a  clause  in  the  contract  which 
stated  Uiat  the  lojgs  were  "to  be  scaled  by  li- 
censed scalers  by  the  quarter  scale,  with  ten 
per  cent  deducted  for  waste."  It  was  claimed 
that  the  terms  "by  the  quarter  scale"  and  "for 
waste"  were  technical  terms,  having  a  par- 
ticular meaning  in  the  locality  where  the  tim- 
ber  was  sold,  and  testimony  of  the  licensed 
scalers  was  Introduced  to  show  their  mean- 
ing. Held,  that  the  testimony  qf  the  one  who 
made  the  contract  on  behalf  of  defendant,  as 
to  what  he  understood  by  the  terms  at  the 
time  he  made  the  contract,  was  inadmissible. 
Bullock  V.  Consumers'  Lumber  Co.,  3  Cal.  Un- 
rep. 609,  31  Pac.  367. 

Defendant  offered  to  prove  by  the  same  wit- 
ness that  by  reason  oz  his  belief  as  to  the 
terms  of  the  contract  he  agreed  to  pay  one 
dollar  per  thousand  more  for  the  logs  than  he 
would  otherwise  have  paid,  and  also  offered 
to  show  from  the  "mill  tally"  the  quantity  of 
merchantable  lumber  obtained  from  the  logs. 
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Held,  that  this  eyidenee  was  properly  ex- 
cluded, the  price  as  well  as  the  mode  of  aBcer- 
taining  the  quantity  of  lumber  being  fixed  by 
the  contract. — Bullock  v.  Consumers'  Lumber 
Co.,  3  Cal.  Unrep.  609,  31  Pac.  367. 

Defendant  offered  to  prove  that  the  words 
"for  waste"  in  the  contract  were  understood 
by  both  parties  to  mean  the  cut  of  the  saw 
after  the  logs  had  been  squared  by  the  quarter 
scale,  with  all  deductions  for  rot,  rotten  knots, 
sap  and  shakes.  Held,  that  the  evidence  was 
not  admissible,  unless  defendant  could  show 
that  those  terms  in  the  agreement  have  a 
technical  meaning  and  apply  simply  to  the 
cut  of  the  saw. — %ullock  v.  Consumers'  Lum- 
ber Co.,  3  CaL  Unrep.  609,  81  Pac.  367. 

Under  a  contract  to  furnish  logs  to  a  mill, 
to  be  floated  to  the  mill  the  next  spring,  if 
practicable,  and,  if  not,  then  the  spring  fol- 
lowing, where  it  is  found  that  delivery  the 
first  spring  was  not  practicable,  a  delivery  the 
second  fulfills  the  contract;  and  no  damages 
are  recoverable  for  the  delay,  or  for  the  depre- 
ciation in  value  of  the  logs  during  the  year. 
Irish  V.  Pauley,  5  Cal.  Unrep.  651,  48  Pac.  321. 

Contract  for  sale  of  standing  timber,  to  be 
removed  within  ten  years,  construed  as  an 
absolute  sale  of  the  timber. — Peterson  v. 
Gibbs,  147  Cal.  1,  109  Am.  St.  Bep.  107,  81 
Pac.  121. 

A  contract  for  the  sale  of  standing  timber, 
giving  the  purchaser  ten  years  within  which 
to  cut  and  remove  the  timber,  and  providing 
further  that  upon  failure  to  remove  in  that 
time  the  purchaser  will  pay  a  yearly  rental 
of  two  hundred  dollars,  together  with  one- 
half  the  taxes  from  the  date  of  the  agreement, 
is  not  to  be  construed  as  withholding  from 
the  vendor  the  right  of  the  use  of  the  land, 
and  the  court  may,  at  fhe  suit  of  the  owner, 
fix  a  time  for  the  removal  of  the  timber  by  the 
purchaser.— Gibbs  v.  Peterson,  163  Cal.  758, 
127  Pac.  62. 

Under  a  contract  for  the  sale  of  standing 
timber,  which  provides  ten  years  within 
which  to  cut  and  remove  the  timber,  and 
with  a  further  provision  that  upon  failure  to 
cut  and  remove  in  that  time,  the  purchaser 
to  have  the  right  to  cut  and  remove  upon  cer- 
tain stipulated  payments,  the  court  will  not 
allow  the  owners  land  to  be  thus  withheld 
from  him,  and  may  provide  that,  sufter  a  cer- 
tain time,  the  owner  may  remove  and  sell  the 
timber  and  retain  from  the  proceeds  such  an 
amount  as  will  reasonably  compensate  him  for 
his  loss  of  the  use  and  occupation  of  the  soil 
from  the  expiration  of  time  fixed  by  the  court 
for  such  removal.— -Gibbs  v.  Peterson,  163  Cal. 
758,  127  Pac.  62. 

On  a  sale  of  standing  timber,  though  a  de- 
posit with  condition  as  to  an  examination  of 
the  title  to  the  land  proving  satisfactory 
made  the  contract  executory,  yet,  upon  full 
payment  of  the  entire  purchase  money  of 
eight  thousand  dollars,  being  at  the  rate  of 
twenty  dollars  per  acre  for  four  hundred 
acres,  which  was  satisfactory  to  the  seller 
and  buyers,  and  which  was  paid  in  full  for 
all  the  timber  growing  upon  the  traet  de- 
scribed, it  became  an  executed  sale. — Ciapusci 
v.  Clark,  12  Cal.  App.  44,  106  Pac.  436. 


The  use  of  the  word  "stnmpage"  in  the 
contract  does  not  warrant  an  inference  that 
the  sale  was  less  than  of  the  entire  standing 
timber  as  it  stood,  or  that  the  price  paid  is 
only  of  timber  as  cut.  The  word  ^'stumpage** 
is  defined  to  mean  timber  standing  in  the 
tree,  with  the  right  vested  in  the  owner  of 
the  standing  timber,  who  has  purchased  the 
same  as  standing,  to  cut  and  remove  the  same 
from  the  land.  It  cannot  control  an  express 
statement  in  the  contract,  "I,  .  .  .  have  sold 
...  a  certain  lot  of  timber  growing  on  my 
land,"  particularly  described.— Ciapusci  ▼. 
Clark,  12  Cal.  App.  44,  106  Pac.  436. 

Where  the  price  of  the  standing  timber  was 
fully  paid,  and  the  contract  contemplated  that 
the  right  of  removal  might  last  during  ten 
years,  and  provided  that  after  four  years  a 
small  rental  of  five  dollars  per  year  might  be 
paid  until  removal  within  a  period  of  ten 
years,  without  inserting  any  provision  of  for- 
feiture of  the  timber  purchased,  or  of  the  sum 
of  eight  thousand  dollars  paid  therefor,  the 
small  rental  provided  for  need  be  paid  only 
when  demanded,  and  the  mere  neglect  to  pay 
it  without  demand  cannot  work  a  loss  of  the 
right  to  the  standing  timber  paid  for  in  full. 
Ciapusci  ▼.  Clark,  12  Cal.  App.  44,  106  Pac. 
436. 

The  law  does  not  favor  forfeitures,  and  will 
not  enforce  them  in  the  absence  of  clearly 
stated  conditions  of  forfeiture. — Ciapusci  v. 
Clark-  12  Cal.  App.  44, 106  Pac.  436. 

In  the  absence  of  an  express  provision  for 
a  forfeiture,  a  time  limit  is  to  be  construed  as 
a  covenant,  and  not  a  condition  upon  which 
to  base  a  forfeiture.— Ciapusci  v.  Clark,  12 
Cal.  App.  44,  106  Pac.  436. 

As  to  deeds  to  timber  and  their  effect. 
128  Am.  St.  Bep.  868. 

Contracts  for  logs  to  be  gotten  out  as  a 
sale  within  statute  of  frauds.  14  L.  B. 
A.  233. 

Liability  of  logging  company  to  employee 
for  injuries  caused  by  defectively 
loaded  car.     13  L.  B.  A.  (N.  S.)  390. 

Loss  of  profits  as  element  of  damages  for 
breach  of  logging  and  lumber  contract. 
53  L.  B.  A.  52,  71. 

Occupancy  of  premises  in  relation  to  log- 
ging contracts.    4  L.  B.  A.  (N.  S.)  702. 

Sufficiency  of  delivery  of,  on  sale  out  of 
larger  lot.    26  L.  B.  A.  (N.  S.)  38. 

§  2.    Statatory  regulations. 

Section  2390  of  the  Political  Code,  which 
authorizes  either  of  disagreeing  parties  as  to 
damages  for  drifted  lumber  to  select  "two 
disinterested  citizens  of  the  county,  who  may 
hear  proofs  and  determine"  the  damages,  does 
not  impose  any  duty  on  either  party,  because 
it  does  not  propose  an  intelligible  mode  of 
selecting  appraisers. — Flanders  v.  Locke,  68 
Cal.  21. 

§  3.    Stranded  logs. 

The  owner  of  lumber  drifting  down,  stream 
and  lodged  on  land  of  another  may  maintain 
replevin  therefor  without  tendering  damages. 
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they  being  disclaimed. — ^Flanders  v.  Locke,  53 
Cal.  20. 

Title  and  right  to  stranded  logs  or  tim- 
ber.    43  L.  B.  A.  (N.  8.)  460. 

f  4.    Sawing  and  manufactiiriiig  and  liens. 

Where  one  contracted  to  saw  and  deliver 
two  million  feet  of  lumber;  to  commence  on 
or  before  July  20,  1866,  and  make  from  fifty 
thousand  to  eighty  thousand  feet  per  month, 
and  to  deliver  on  or  before  January  1,  1867, 
at  least  three  hundred  thousand  feet;  to  com- 
mence on  or  before  May  20,  1867,  and  to  de- 
liver from  eighty  thousand  to  one  hundred 
and  fifty  thousand  feet  per  month  until  one- 
half  of  what  is  not  delivered  is  sawed  and 
delivered;  and  to  commence  on  or  before  May 
20,  1868,  and  saw  and  deliver  eighty  thousand, 
and  not  to  exceed  one  hundred  and  fifty  thou- 
sand, feet  per  month  until  the  two  million 
feet  are  delivered,  it  was  held  that  the  cove- 
nant would  be  satisfied  by  a  delivery  of  three 
hundred  thousand  feet  before  January  1, 1867, 
at  the  rate  of  not  less  than  fifty  thousand 
ieet  per  month  from  July  20,  1866;  by  a  fur- 
ther delivery  of  not  less  than  eigh^  thou- 
sand feet  per  month,  commencing  on  May  20, 
1867,  and  continuing  till  one-half  of  the  lum- 
ber remaining  undelivered  in  1866  should  be 
delivered;  and  by  a  further  delivery  of  not 
lees  than  eighty  thousand  feet  per  month, 
commencing  on  May  20,  1868,  and  continuing 
until  all  the  remainder  should  be  delivered.—* 
Hale  V.  Trout,  3&  €al.  220. 

Act  of  March  30,  1878,  giving  a  lien  to  log- 
gers, etc.,  does  not  apply  to  contracts  entered 
Sato  before  the  passage  of  the  act. — Shuffle- 
ton  V.  HUl,  62  Cal.  483. 

A  mechanic  having  a  lien  on  logs  cut  by 
lum  does  not  lose  it  because  of  advancements 
made  on  the  property  by  another,  under  a 
eontract  of  purchase,  but  he  is  entitled  to  en- 
force his  lien  against  such  property. — Shuffle- 
ton  V.  Hill,  2  Cal.  Unrep.  473,  7  Pac.  7. 

Under  act  of  March  30,  1878,  giving  a  lien 
to  persons  employed  in  logging  camps  on  the 
logs  cut,  a  complaint  to  enforce  the  same 
must  allege  the  amount  due  from  defendant 
to  contractor  wben  plaintiff's  lien  was  filed, 
or  that  defendant  had  notice  of  plaintiff's 
claim  before  paying  the  contractor  the  full 
amount  due. — Wilson  v.  Barnard,  67  Cal.  422, 
7  Pae.  845. 

The  measure  of  damages  for  a  refusal  to 
purchase  plaintiff's  logs  under  a  contract  is 
the  market  price  at  the  nearest  market  at  the 
time  of  delivery,  less  the  expense  of  trans- 

Sortation  from  the  place  of  delivery;  and  in 
etermining  the  cost  of  transportation  plain- 
tiff is  entitled  to  recover  the  additional  ez- 
penae  of  rafting  his  logs  to  market  caused  by 
obstructions  placed  in  the  slough,  where  they 
were  to  be  delivered,  by  defendant's  assign- 
ors.—Hill  V.  McKay,  94  Cal.  5,  29  Pac.  406. 

Lien  of  laborer  on  logs.    6  L.  B.  A.  862. 

IS.    SamagM  caused  by  floating  logs. 

Action  for  damages  lies  for  injury  done  to 
a  dam  by  floating  logs  in  a  non-navigable 


stream. — American  Biver  Water  Co.  v.  Ams- 
den,  6  Cal.  443. 

As  to  right  to  use  stream  for  logs^- 
Artificial  channel.    41  L.  B.  A.  376. 

■  Conflict  with  other  navigation.  41 
L.  B.  A.  378. 

—  Conflicting  rights  of  floatage.  41 
Ij.  B.  a.  378. 

«— —  Construction  of  statutes.  41  L.  B. 
A.  376. 

*—  Correlative  rights  of  log  and  ripa- 
rian owners.     41  L.  B.  A.  377. 

—  Duty  to  prevent  jams.  8  L.  B.  A. 
408. 

^—  Facilities  for  passage  of.    3  L.  B. 

A.  809. 

Floatable  streams  are  public  high- 
ways.   41  L.  B.  A.  376. 

_  Log-driving  companies.  41  L.  B.  A. 
379. 

Manner  of  use.    41  L.  B.  A.  376. 

Mooring  logs  and  rafts  as  a  nui- 
sance.   3  L.  B.  A.  407. 

Necessity.    41  L.  B.  A.  376. 

Obstruction    of    navigable    streams 

by.    3  L.  B.  A.  407. 

•»—  Begnlation  of  floatage.  41  L.  B.  A. 
878. 

—  Bight  of  riparian  owner  to  impound 
water  for  purpose  of  floating  logs.  35 
L.  B.  A.  (N.  S.)  832. 

Stream    must    be    floatable    in    its 

natural  state.    41  L.  B.  A.  371. 

•»—  What  streams  are  floatable.    41  L. 

B.  A.  372. 

Boom  companies,  duties  and  liabilities.  1 
L.  B.  A.  717. 

Acquisition  of  property  by  right  of 

eminent  domain.    30  L.  B.  A.  494. 

— ^  Boom  on  property  of  third  person. 
39  L.  B.  A.  492. 

■  Boom  must  not  block  up  stream. 
39  L.  B.  A.  491. 

Charter  power.    39  L.  B.  A.  493. 

Destruction  of  boom  or  dam  by  un- 
precedented flood  as  affecting  liability 
of  one  under  contract  to  build  and 
maintain  it    85  L.  B.  A.  (N.  S.)  1109. 

■  Governmental  control.  39  L.  B.  A. 
494. 

— -  Grant  of  right  to  dam  back  water  of 
stream  for  purpose  of  booming  privi- 
leges.   59  L.  B.  A.  831. 

Liability  for  injury  caused  by  boom. 

39  L.  B.  A.  492. 

—  Private  light  of  action  against 
boom-owner.    39  It,  B.  A.  493. 

—  Bight  of  riparian  owner  to  compen- 
sation for  damages  b^  construction, 
under  legislative  authority,  of  dams  or 
booms  for  floating  or  sorting  logs.  22 
L.  B.  A.  (N.  S.)  641. 

Bight    to    construct    log  booms   in 

stream.     39  L.  B.  A.  491;  67  L.  B.  A. 
839. 
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Bight  to  erect  booms  in  river  for 

sorting.     67   L.    B.    A.    839. 

—  Bight  to  recovery  for  injury  to 
boom.    30  L.  B.  A.  402. 

• Taking  of  property  for  booms  and 

logging  ways  as  a  public  purpose.    23 
L.  B.  A.  (N.  8.)   151. 

Compulsory  service  as  to  driving,  float- 
ing or  rafting  logs.     15  L.  B.  A.  322. 

Liability  for  injuries  to  riparian  owner 
bv  running  logs  in  stream.  41  L.  B.  A. 
494;  64  L.  B.  A.  083,  086;  85  L.  B.  A. 
(N.  S.)  824. 

Bight  to  erect  log  pier.    40  L.  E.  A.  648. 


LOITEBINO. 

Prohibition  against  loitering  in  highway, 
rights  of  municipal  corporation  as  to. 
15  L.  B.  A.  (N.  S.)  073. 

Bight  of  person  loitering  on  street  to  re- 
cover for  injury  from  defect  or  obstme- 
tion  therein.    20  L.  B.  A.  (N.  Q.)  75L 

LONQ  AOOOUNT. 

Compulsory  reference  of,  as  denial  of  con- 
stitutional right  to  jozj  triaL  25 
L.B.A.70. 


LONQ  BEAOH. 

Construction  of  charter  provisions  relating  to 
bond  issues.  See  Municipal  Ctoxpoiatioiuk 
§818. 


LONa  DISTANCE  TELEPHONE. 

Bight  of  addressee  to  recover  damages 
for  failure  to  summon  him  to  receivo 
message.    15  L.  B.  A.  (N.  8.)  810. 


LONa  PRAOTIOE. 

As  evidence  of  correctness.    See  Ooiirti^S78. 

LOOEma  AND  USTENINa. 

Automobile  driver's  duty  to  stop,  look 
and  listen  before  crossing  railway  or 
street-car  tracks.  46  L.  B.  A.  (N.  S.) 
702. 

—  Duty  where  view  obstructed.  46 
L.  B.  A.  (N.  S.)  705. 

Direction  of  looking.  87  L.  B.  A.  (N.  &) 
146. 

Duty  of  passenger  embarking  or  disem- 
barking at  station  to  stop,  look  and 
listen  before  crossing  tracks  at  station 
to  or  from  train.  13  L.  B.  A.  (N.  S.) 
620;  27  L.  B.  A.  (N.  S.)  128;  31  L.  B. 
A.  (N.  S.)  338. 

Duty  of  traveler,  after  looking  both  ways, 
on  approaching  railroad  track  to  look 
again  just  be&ro  crossing.  Aim.  Cas. 
I014A,  530. 


Duty  to  stop,  look  and  listen  at  railroad 
crossing.  7  L.  B.  A.  316;  0  L.  B.  A. 
161,  163;  11  L.  B.  A.  385;  6  L.  B.  A. 
(N.  8.)  150;  17  L.  B.  A.  (N.  a)  505; 
21  L.  B.  A.  (N.  S.)  300;  23  L.  B.  A. 
(N  8.)  1124. 

— ^  Duty  to  look  more  than  once.  21 
L.  B.  A.  (N.  8.)  309;  37  L.  B.  A. 
(N.  8.)  138. 

Duty  when  looking  would  be  useless.  37 
L.  B.  A.  (N.  8.)   145. 

Effect  of  pedestrian's  looking  or  failure 
to  look  before  attempting  to  cross 
train  standing  on  crossing.  13  L.  B.  A. 
(N.  8.)  1069;  50  L.  B.  A.  (N.  8.)  1013. 

Duty  where  track  is  obstructed.  37 
L.  B.  A.  (N.  8.)  142;  46  L.  B,  A. 
(N.  8.)  705. 

Electric  street  railroad,  duty  to  stop,  look 
and  listen  before  crossing.  15  L.  B.  A. 
(N.  8.)  254;  21  L.  B.  A.  (N.  8.)  309: 
28  L.  B.  A.  (N.  8.)  1224. 

I^right  of  team  as  excuse  for  omission  to 
look  and  listen  at  railroad  crossing. 
21  L.  B.  A.  (N.  8.)  415. 

Interurban  electric  crossing,  duty  to  stop, 
look  and  listen  at.  23  L.  B.  A.  (N.  8.) 
1224.  ' 

Knowledge  that  no  train  is  due  as  reliev- 
ing traveler  of  duty  to  look  and  listen 
at  railroad  crossing.  Ann.  Cas.  1914D. 
1075. 

Looking  at  the  customary  place.  37 
L.  B.  A.  (N.  8.)  138. 

Beasonable  belief  that  no  train  is  ap- 
proaching crossing  as  relieving  trav- 
eler of  imputation  of  negligence  per  so 
in  failing  to  look  and  listen.  Ann. 
Cas.  1914D,  1020. 

Weight  of  testimony  by  person  injured 
at  railroad  crossing  that  he  did  not 
see  or  hear  train  approaching  when 
evidence  shows  that  he  must  have  seen 
or  heard  it  if  looking  or  listening.  4 
Ann.  Cas.  1012B,  1133. 

LOOKOUT. 

Duly  of  railroad  to  maintain.  See  Bftllroads. 
f§  38^  51. 

Duty  of  railroad  to  keep  lookout  for 
children  on  track  as  applicable  to  pri- 
vate railroad.    Ann.  Cas.  1914A.  671. 

Kegligence  of  driver  of  horses  encoun- 
tering automobile  on  highway  in  fail- 
ing to  keep  lookout  in  rear.  50 
L.  B.  A.  (N.  8.)  567. 

Bociprocal  duty  of  operator  of  automo- 
bile and  pedestrian  as  to  lookout  51 
L.  B.  A.  (N.  8.)  997. 

LOS  ANQELES,  CITY  OF. 

As  to  enactment  of  ordinance  by  initiative 
and  petition  therefor.  See  Municipal  Oor- 
poratioDfl,  §  34b. 

As  to  power  to  issue  bonds  for  pul^lic  im- 
provements. See  Municipal  Oorpqn/tioiu^ 
S316a.. 


LOOSE-LEAP  LEDGEBS--LOSS  OF  PROFITS. 
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As  to  power  to  make  public  improvements  by 
day  labor  without  submitting  to  competi- 
tive bid.  See  Mnnicipal  Ck>rporatioiiB, 
§139. 

As  to  submission  of  ordinance  to  popular 
Tote  for  ratification  or  rejection.  See  Mu- 
nicipal Oorporationa,  §  34a. 

As  to  validity  of  ordinance  of  requiring  per- 
sons and  corporations  furnishing  electricity 
for  lighting  purposes  to  furnish,  on  request, 
incandescent  lamps  free  of  charge.  See 
Municipal  CorporatiOBB,  §  37. 


LOOSE-LEAF  LEDGERS. 

Admissibility  of  duplicate  sales  slip  or 
sheet  from  loose-leaf  ledger  as  book 
of  account.     Ann.  Cas.  1914D,  489. 

Atlmissibility  of  loose-leaf  system  of  ae- 
eoonta.    L.  B.  A.  1916B,  634. 


LOSS. 

Of  easement.    See  Easoment^  §§  20-25. 

Of  goods  by  carrier.    See  Loss  of  Gk>od8. 

Of  guest's  property  by  innkeeper.  See  Inn- 
keepecB,  §§  7-13. 

Of  homestead.    See  Homestead,  IV. 

Of  insured  property.  See  Inmirance,  §§  141- 
146. 

Of  lien  generally.  See  Chattel  Mortgagap, 
§39;  Liens,  §6;  Mortgages,  §  65. 

Of  profits,  as  element  of  damages.  See  Dam- 
ages, §§28,  82-84. 

Of  property  in  possession  of  bailee.  See 
BaUment^§6. 

Of  right  to  jury  trial.    See  Jnry,  §§  32-38. 

Of  water  rights  by  nonuser.  See  Waters  and 
Watercoozses,  §  124. 

Puty  to  hasten  shipment  or  take  other 
precautions  to  proTont  loss  threatened 
without  any  antecedent  fault  on  the 

J  art  of  the  carrier.    59  L.  B.  A.  (N.  S.) 
10. 

Liability  for  loss  of  bank  deposit  through 
faUure  of  bank.  14  L.  B.  A.  103;  22 
L.  B.  A.  449:  7  L.  B.  A.  (N.  S.)  617:  21 
Ll  B.  A  (N  S.)  399;  36  L.  B.  A.  (N.  S.) 
285. 

Loss  by  perils  of  sea.    3  L.  B.  A.  426. 

Loss  of  time  as  element  of  damages.  25 
L.  B.  A.  (N.  S.)  626. 

Bight  of  carrier  to  recover  for  loss  or 
destruction  of  cargo.    2  L.  B.  A.  174. 

Eight  of  seller  under  conditional  sale  to 
recover  amount  unpaid  where  prop- 
erty lost  without  fault  of  purchaser. 
2  L.  B.  A.  (N.  S.)  97. 

Who  must  bear  loss  from  fire  before  exe- 
cution of  deed  to  land  sold.  27 
L.  B.  A.  (N.  S.)  233. 

Who  must  bear  loss  when  check  or  bill  is 
issued  or  indorsed  to  imposter.  50 
L.  B,  A.  76;  17  L.  B.  A.  (N.  S.)  514: 
38  L.  B.  A.  (N.  8.)  1111. 

Who  must  bear  loss  where  check  or  draft 
is  purchased  or  paid  upon  spurious  in- 
dorsement of  one  who  bears  the  same 
atme  as  the  payee  or  indorsee.  34 
L.  B^  A.  (K.  S.)  IIOL 


Who  must  bear  loss  where  merchandise 
broker  receives  purchase  price  and  fails 
to  pay  over  same  to  seller.  8  L.  B.  A. 
(N.  S.)  474. 


LOSS  OF  ABM. 

Amount    of    damages    recoverable    for.    See 
Damages,  §  90. 


LOSS  OF  aOODS. 

By  warehousemen.    See  Warehousemen,  §  18. 

Liability  of  carrier  for.    See  Carriers^  n,  E; 
Shipping,  §  14. 

LOSS  OF  JUKISDIOnOH. 

In  civil  cases.    See  Oonrts,  §  33. 

Ll  criminal  eases.    See  Otilmlnal  Law,  §  29. 

LOSS  OF  LEGAL  BEMEDY. 

As    giving    right    to    equitable    relief.     See 
Equity,  §  26. 

As  ground  for  equitable  relief  against  judg- 
ment.   See  Judgment,  §  285. 

LOSS  OF  USB. 

Of  mechanic's   lien.    See  Mechanics'  Lien% 
§66. 

On  mortgaged  crop.    See  Ohattel  Mortgage^ 
§89. 

LOSS  OF  PBOFITS. 

As  direct  or  remote  damages.    See  Damag68» 
§28. 

As  element  of  damages — ^For  carrier's 
failure  to  furnish  cars  in  absence  of 
contract.    44  L.  B.  A.  (N.  S.)  655. 

—  For  conversion.    52  L.  B.  A.  51. 

—  For  cutting  off  suj^ply  of  heat, 
water  or  gas  from  premises.     22  L.  B. 

A.  (N.  S.)  588, 

>  For  infringement  of  copyrights,  pat- 
ents and  trademarks.  52  L.  B.  A. 
66. 

»  For  injury  from  damming  back 
water.    59  L.  B.  A.  897. 

■  For  interfering  with  fishing  rights. 
60  L.  B.  A.  525. 

•—  For  interference  with  water-power 
of  milL    52  L.  B.  A.  (N.  S.)   1004. 

—  For  tort.    52  L.  B.  A.  33. 

*—  For    wrongful    attachment.    46    L. 

B.  A.  (N.  S.)  470. 

—  For  wrongful  destruction  or  conver- 
sion of  logs  or  timber.  52  L.  B.  A. 
(N.  S.)  97. 

•^  For  wrongful  injunction.  58  L.  B. 
A.  58. 

Effect  of  illegality  of  business  giving 
rise  to  profits.    58  L.  B.  A.  66. 
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LOSS  OF  SEMEDT. 

By  appeal  or  error  as  gronnd  for  certioraxl* 
See  Certiorari,  §6. 


LOSSES. 

liability  tot  loflses  imder  Joint  adTestiira. 
Ann*  Oaa.  19120,  202. 


LOSS  OF  SEBVIOES. 

Of  wife  as  element  of  damages  for  wrongful 
death.    See  Death,  §44. 

As  element  in  actions  by  parent  for  ae- 
duetion  of  ehild.    14  L.  B.  A.  700-7. 


LOSS  OF  SOOIETT. 

Ai  element  of  damages  for  wrongful  death. 
Bee  DMktfa,S46. 

LOSS  PAYABLE  CLAUSE. 

Effect  on  rights  of  mortgagee  of  breach 
of  policy  by  mortgagor  nnder.  18 
L.  B.  A.  (N.  S.)  204. 


LOST  AND  FOUND  OOODS. 

See  ThtOnglMt  CkH)da. 

LOST  DomonjE. 

Regaining  lost  domieile.    See  DonteOibiB. 

■ 

LOST  OOODS. 

See,  also,  iMt  Property. 
Finding  lost  goods.    See  FladJag  ^oat  Ooote 

LOST  DIDIOTMEIITS. 
See  akUfftmont  aad  liaf oniiatlOB»  §  90. 


LOST  INST&TJMENTS. 

|1.  Loss  of  written  instrument. 

1 2.  Establishment  and  restoration  in  generaL 

1 3.  Compelling  re-execution. 

1 4.  Actions  on  lost  instruments. 

1 5.  Proof  of  loss. 

I  6.  Indemnity. 

I  7.  Eridenee  as  to  eontentiL 

S  8.  Trial  and  judgment  and  reriew. 


Effect  of  loss  of  record  on  appeal  and  supply- 
ing lost  record.  See  Appisal  and  ^nror, 
§§657,  668. 

Effect  of  transfer  of  lost  stock  certificates. 
See  Corporations,  §  168. 

Loss  of  information.  See  Indlctnieiit  and  In- 
formation, §  36. 

Loss  of  summons.    See  Process. 

Lost  pleadings.     See  FleadingB^  §  189. 

Probate  of  lost  wills.    See  Wills,  V,  0. 

Bestoring  lost  summons.    See  Process,  §62. 


Supplying    or    restoring    lost    records. 
Records,  §  10. 


See 


§  1.    Loss  of  written  Instmment. 

The  loss  or  destruction  of  an  instrument 
ef  writing  does  not  change  the  contract  con- 
tained in  it  or  the  liability  of  the  parties 
thereunder. — ^Bagley  v.  Eaton,  10  Cal.  126. 

Even  gross  neglect  in  the  preservation  of 
title  papers  to  land  will  not  forfeit  the  es- 
tate nor  bar  the  claim  to  be  relieved  against 
their  loss  but  can  only  affect  costs  in  action 
for  a -second  deed. — Conlin  y.  Byan,  47  Cal. 
71. 

§2.    Establishment  and  restoration  in  gen- 
eraL 

Court  may  supply  its  own  records  which  are 
lost. — Benedict  v.  Cozzens,  4  Cal.  381. 

Copies  of  deeds  duly  filed  in  recorder's 
office  of  proper  county,  or  which,  after  having 


been  duly  filed  for  record,  have  been  recorded 
in  proper  book  of  records,  are  admissible  in 
evidence  in  all  courts,  and  in  all  actions  and 
proceedings  wltb  the  like  effect  as  the  origi- 
nals could  be  if  produced,  upon  proof  of  the 
loss  of  the  oriffinals,  or  tnat  they  are  not  in 
the  power  of  the  party  offering  the  copies.— 
McMinn  v.  O'Connor,  27  Cal.  238. 

Proof  of  uniform  custom  of  agent  to  make 
a  bond  for  unpaid  purchase  money  ten^  to 
prove  existence  of  lost  bond. — Jones  v.  Single- 
ton, 45  Cal.  92. 

When  judgment-roll  is  lost  judgment-book 
is  competent  evidence  of  matters  considered 
and  passed  upon  by  court. — Simmons  v«  Thres- 
hour,  118  Cal.  100,  101,  50  Pac.  312. 

Where,  in  an  action  to  establish  a  lost 
deed,  the  destruction  of  the  deed  as  testified 
to  by  a  witness  occurred  more  than'  a  year 
after  its  delivery  to  plaintiff,  the  admission  of 
a  judgment-roll  in  a  prior  action,  incompetent 
for  any  other  purpose,  was  inadmissible  to 
establish  the  exact  date  of  the  destruction  of 
the  deed.— Kenniff  ▼.  Caulfield,  140  Cal.  34, 
78  Pac.  803. 

Where,  in  an  action  to  establish  an  al- 
leged lost  deed  of  grant,  bargain,  and  sale, 
plaintiff  did  not  rely  on  any  other  considera- 
tion than  a  money  consideration  expressed  in 
the  deed,  evidence  as  to  whether  plratiff  had 
agreed  to  care  for  the  grantor  as  a  part  of 
the  consideration  of  the  conveyance  was  inad- 
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misBible.— Kenniff  t.  Caulfield,  140  Cal.  34,  78 
Pile.  803. 

Where  a  eonyejaneer,  who  made  a  lost 
deed,  and  his  clerk  teetifled  that  the  deed  was 
a  grant,  bargain,  and  sale,  a  finding  in  ae- 
eordanee  with  such  testimony  was  proper, 
thoQgh  a  lady,  on  whom  the  grantor  depended 
to  attend  to  her  business,  who  was  present 
when  the  deed  was  made,  testified  that  it  was 
a  deed  of  gift.^Kenniff  t.  Gaolfield,  140  Cal. 
34,  73  Pae.  803. 

Where  all  the  public  records,  deeds,  etc., 
have  been  destroyed  by  earthquake  or  some 
other  great  calamity,  it  is  within  the  power 
of  the  legislature  to  pass  an  act  by  which 
meh  confusion  of  titles  will  be  remedied. — 
American  Liand  Co.  ▼.  Zeiss,  219  U.  8.  47,  55 
L.  £d.  82,  31  Sup.  Ct.  Bep.  200. 

f  S.    OompalUn^  leocntioiL 

Courts  of  equity  possess  jurisdiction  to 
decree  the  re-execution  of  a  deed  accidentally 
destroyed.  The  jurisdiction  is  maintained  in 
ineh  cases  where  the  destruction  of  the  deed 
would  create  a  defect  in  the  deraignment  of 
the  plaintilTs  title,  and  thus  embarrass  the 
assertion  of  his  rights  to  the  property.-— Cum- 
mings  V.  Coe,  10  Cal.  529. 

Where  a  person  is  entitled  to  have  a  sec- 
ond deed  in  place  of  one  that  has  been  lost, 
one  demand  for  its  execution  is  sufficient.— > 
CoBlin  V.  Byan,  47  Cal.  71. 

A  grantee  has  the  right  to  be  relieved 
against  the  loss  of  a  deed  by  a  re-execution 
thereof,  though  the  loss  is  due  to  his  gross 
Mgligence. — Conlin  v.  Byan,  47   Cal.  71. 

In  an  action  to  compel  the  execution  of  a 
second  deed  to  plaintiff  in  place  of  one  lost 
before  recording,  an  averment  in  the  com- 
plaint that  the  plaintiff  demanded  a  deed 
and  offered  to  pay  the  expenses  thereof,  but 
that  defendant  refused,  is  a  sufficient  aver- 
ment of  demand. — Conlin  ▼.  Byan,  47  Cal.  71. 

In  a  suit  to  compel  the  execution  of  a  deed 
ia  lieu  of  one  that  has  been  lost,  the  ques- 
tion of  negligence  in  so  losing  the  deed  ia 
not  in  issue,  except  with  reference  to  costs. 
ConUn  V.  Byan,  47  Cal.  71. 

In  an  action  under  section  3416  of  the 
Civil  Code  to  compel  the  re-execution  of  a 
deed  destroyed  by  fire,  it  is  immaterial  that 
the  deed  was  delivered  to  the  grantee  con- 
ditionally. If  the  defendant  has  some  defense 
to  the  apparent  efficacy  of  the  deed  to  pass 
title,  without  qualification,  he  may  assert  it 
in  a  proper  action,  offensive  or  defensive. 
8ach  inatrnments  should  be  restored  even 
though  voidable.  A  defense  not  apparent 
upon  the  face  of  the  writing  may  be  asserted 
precisely  as  if  the  document  had  not  been 
hQmed.--6hore8  ▼.  Withers,  186  Cal.  403.  137 
P*c.  7,  ' 


§4i    Acttosifl  on  lost  liistmmeiitfl^ 

8ee  BUla  and  Notes,  §§  218a,  276a. 

What<^er  may  have  been  the  reason  origi- 
nally asAgned,  the  true  ground  upon  which 
the  testimony  of  parties  is  admitted  to  prove 


the  destruction  of  written  instruments  is  this: 
that  the  testimony  relates  to  matters  prelimi- 
nary and  incidental,  is  addressed  solely  to  the 
court,  and  does  not  affect  the  issue  to  be 
tried  by  the  jury.  Upon  such  matters  the 
rule  as  to  the  incompetency  of  parties  and  in- 
terested persons  does  not  apply.  The  testi- 
mony proves  nothing  in  the  cause;  it  only  pre- 
pares the  way  for  the  introduction  of  proof. 
The  existence  and  contents  of  the  instruments 
must  be  established  by  distinct  and  competent 
evidence. — ^Bagley  v.  Eaton,  10  Cal.  126. 

Where  in  an  action  on  a  lost  note  a  veri- 
fied complaint  alleges  that  on  a  particular 
day  the  note  in  question  was  made  by  de- 
fendant and  delivered  to  plaintiff,  an  answer 
denying  the  making  and  delivery  of  the  note 
on  the  day  mentioned  is  insufficient.  Such 
denial  does  not  reach  the  substantial  matter 
of  the  averment,  and  only  raises  an  imma- 
terial issue  as  to  time. — Castro  v.  Wetmore,  16 
Cal.  379. 

In  an  action  on  a  burned  note,  which  the 
payee  had  assigned  to  a  bank  for  collection, 
in  whose  possession  it  was  destroyed  in  the 
conflaffration  of  April  18,  1906,  the  court 
properly  admitted  evidence  of  a  reassignment 
of  the  note  by  the  vice-president  and 
cashier  of  the  bank,  with  its  corporate  seal 
attached,  with  testimony  not  objected  to  that 
such  officers  were  authorized  to  make  the 
assignment,  the  corporate  seal  being,  of  it- 
self, sufficient  prima  facie  evidence  that  such 
officers  were  authorized  to  execute  the  same,, 
and  that  the  execution  thereof  was  the  act 
of  the  corporation. — Stone  v.  Gray,  10  Cal. 
App.  609,  103  Pac.  155. 

Actions  on  divided  notes,  one-half  being^ 
cut  off  and  lost.     13  Aju.  Dec.  47. 

Actions  on  lost  bonds  and  notes.  13  Am. 
Dec.  479. 

Actions  on  lost  or  destroyed  notes.  27 
Am.  Dec.  128. 

Advertising  lost  or  stolen  paper  as  put* 
ting  purchaser  on  inquiry.  29  L.  B.  A. 
(N.  8.)  383. 

As  affecting  question  whether  commercial 
paper  operates  as  payment  of  indebt- 
edness.   35  L.  B.  A.  (N.  8.)  109. 

Jurisdiction,  as  between  equity  and  law 
courts,  of  suits  or  actions  on  lost  ne- 
gotiable instruments.  48  L.  B.  Au 
(N.  8.)  648. 

Lost  instruments,  actions  upon.  94  Am» 
St.  Bep.  465. 

Necessity  of  alleging  loss  in  action  on  lost 
instrument.     11  Ann.  Cas.  253. 

Bight  to  jury  trial  in  action  to  recover 
on  lost  instrument.  Ann.  Cas.  1912D, 
246. 

.Whether  court  will  entertain  suit  to  es- 
tablish lost  instrument  where  no  other 
relief  is  demanded.  Ann.  Cas.  1914A. 
582. 

Kaker's  right  to  defend  against  trans- 
feree after  maturity  on  ground  that 
commercial  paper  had  been  lost.  46 
L.  B.  A.  775. 

May  indorser  of  lost  bill,  check  or  note, 
maintain  an  action  thereon.  24  L.  B» 
A.  (N.  8.)  645. 


5786 


LOST  INSTBX7MENTS,  IS  5-7. 


Negotiable  inetrumentSi  reeovery  on.  15 
L.  R.  A.  205. 

Lost  will,  effect  of  delay  in  probating. 
57  L.  B.  A.  258. 

Biflk  of  giving  eeeond  cheek  npon  alleged 
loss  of  first.    29  L.  B.  A.  (N.  S.)  628. 

§  6.    Proof  of  loss. 

Proof  of  the  loss  of  an  instmment  may  be 
by  the  party's  own  affidavit  to  lay  a  fonn- 
dation  for  proving  the  contents.  Bnt  the  affi- 
davit of  a  third  person  that  a  tmnk  of  the 
party  containinsr  his  papers  is  lost  is  insuffi- 
cient, without  showing  that  it  contained  the 
paper  in  question.  But  this  the  party  may 
show  by  his  own  oath. — McCann  y.  Beach,  2 
Cal.  25. 

The  testimony  of  plaintiff  in  a  suit  on  a 
lost  instrument  is  admissible  to  show  the  loss. 
Bagley  v.  Eaton,  10  Cal.  125.    . 

There  is  no  fixed  rule  as  to  necessary  proof 
to  establish  loss  or  what  constitutes  reason- 
able search. — ^Kenniff  v.  Caulfleld,  140  Cal. 
84,  41,  73  Pae.  803. 

Sole  object  of  proof  of  loss  is  to  raise  pre- 
sumption that  instrument  is  lost;  it  is  a  pre- 
liminary inquiry  addressed  to  discretion  of 
judge.— Kenniff  v.  Caulfield,  140  Cal.  84,  41,  73 
Pac.  803. 

General  rule  coneemins  proof  of  lost  in- 
struments is  that  "reasonable  search"  be  made 
in  "good  faith"  to  discover  it,  in  place  where 
last  known  to  have  been  and  by  inquiry  of 

Sersons  likely  to  have  it. — Kenniff  v.  Gaul- 
eld,  140  Cal.  34,  41,  43,  73  Pac.  808. 

Terms  "reasonable  search"  and  "good  faith" 
must  be  construed  and  defined  under  facts 
in  each  particular  case. — ^Kenniff  v.  Caulfield, 
140  Cal.  34,  41,  73  Pac.  803. 

Deeds,  lost,  sufficiency  of  the  evidence 
of.    134  Am.  St.  Bep.  1095. 

Necessity  and  sufficiency  of  proof  to  ac- 
count for  nonproduction  of  will  npon 
application  to  probate  it  as  a  lost  will. 
50  L.  R.  A.  (N:  S.)  861. 


§5. 


Indemnity. 


Where  it  is  alleged  that  a  negotiable  secur- 
ity, as,  for  example,  a  banker's  certificate 
of  deposit,  has  been  lost  or  destroyed,  the 
maker  of  it  has  a  right  to  require  indemnity 
against  al]  future  claims  under  it  before  its 
payment  can  be  enforced  by  law. — Welton  v. 
Adams,  4  Cal.  37,  60  Am.  Dec.  579. 

In  the  case  of  the  loss  or  destruction  of 
negotiable  paper  the  plaintiff  cannot  main- 
tain an  action  without  first  indemnifying  the 
defendant. — Price  v.  Dunlap,  5  Cal.  483. 

In  an  action  on  a  lost  negotiable  note,  in- 
demnity should  be  tendered  before  suit 
brought,  and  an  allegation  thereof  made  in 
complaint,  though  this  course  is  not  abso- 
lutely necessary. — Bandolph  v.  Harris,  28  Cal. 
561,  87  Am.  Dec.  139. 

Where  an  indemnity  bond  against  a  lost 
note  is  not  tendered  before  suit,  but  is  offered 


in  the  complaint  and  filed  with  it.  it  must  be 
deemed  tendered  when  the  complaint  is  served 
upon  the  defendant,  and  if  defendant  then 
offers  to  pay  or  to  let  judgment  be  taken, 
plaintiff  cannot  recover  costs;  but  if  the  de- 
fendant  persists  in  making  defense  to  the  ac- 
tion, and  plaintiff  recovers,  he  should  recover 
all  costs  thereafter  accruing. — ^Farmers'  Ex- 
change  Bank  v.  Altura  Gold  Mill  etc.  Co.,  129 
Cal.  263,  61  Pac.  1077. 

Where  the  action  on  the  destroyed  note  is 
brought  by  the  assignee  of-  the  payee,  the 
assignee,  as  holder,  is  required  by  the  terms 
of  section  8137  of  the  Civil  Code  to  give  to 
the  makers  a  bond  executed  by  himself  and 
two  sufficient  sureties  to  indemnify  them 
against  any  lawful  claim  thereon.  Such  bond 
is  not  required  to  fix  any  penal  sum;  but  the 
parties  executing  it  under  the  statute  are 
liable  to  the  full  extent  of  the  lost  note  by 
way  of  indemnity. — Stone  ▼.  Gray,  10  CaL 
App.  609,  103  Pac.  155. 

The  payee  of  the  lost  note  who  is  not  the 
holder  at  the  time  of  its  enforcement  for  pay- 
ment is  not  required  to  give  any  indemnifying 
bond  to  the  makers  of  the  note.  The  statute 
requires  such  bond  only  of  "the  holder"  of  the 
lost  or  destroyed  note. — Stone  v.  Gray,  10  Cal. 
App.  609,  103  Pac.  155. 

The  rule  in  courts  of  equi^  that  a  bond 
will  be  required  upon  a  lost  mstrument  haa 
well-recognized  exceptions,  one  of  which  is 
where  the  note  is  non-negotiable. — ^Dollar  v. 
International  Banking  Corp.,  13  Cal.  App. 
881,  109  Pac.  499. 

Where  plaintiff  tendered  full  indemnity  for 
protection  of  defendant  against  loss  from  any 
other  holder  of  a  lost  check,  and  against  any 
lawful  claim  thereon,  plaintiff  had  the  right 
of  recovery  against  the  drawer  of  the  check 
without  presentment.— California  Nat.  Bank 
▼.  Weldon,  14  Cal.  App.  765,  113  Pae.  334. 

See  BlUs  and  Notes,  §§  213a,  276a. 

§7.    Evidence  as  to  conteDtiL 

See  STldence,  S§  186,  196. 

In  proving  contents  of  lost  instmment  the 
best  evidence  the  nature  of  the  case  is  sus- 
ceptible of  must  be  adduced  (per  l^rague,  J., 
dissenting). — ^McCann  v.  Beach,  2  Cal.  25; 
Garwood  v.  Hastings,  88  Cal.  216,  217. 

Where  the  loss  of  the  instrument  sued  on 
is  shown  by  the  testimonv  of  plaintiff,  the 
existence  and  contents  of  such  instrument 
must  be  established  by  competent  evidence 
other  than  that  of  plaintiff  himself. — ^Bagley 
V.  Eaton,  10  Cal.  126. 

Where  instruments  are  lost  by  fire  it  is  im- 
possible to  prove  with  exactness  the  contents. 
Collier  v.  Corbett,  15  Cal.  183. 

The  contents  of  a  lost  power  of  attorney 
cannot  be  proved  by  secondaxy  evidence  with- 
out requisite  proof  first  havins  been  had  of 
the  loss  of  tne  instrument. — Tong  v.  Bich- 
mond,  1  Cal.  Unrep.  809. 

Copy  of  lost  instrument  embodied  |n  plead- 
ing superseded  by  amendment  is  adsussible. — 
F&ter  ▼.  Wade,  69  CaL  133,  189, 10  Pac  369. 
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In  an  aetion  on  a  lost  instrument,  evidence 
tending  to  prove  the  form  and  description  of 
letters  in  an  alleged  signature  of  a  person  is 
mot  admissible  when  there  is  no  evidence  to 
ahow  the  form  and  description  of  the  letters 
in  a  genuine  signature  of  that  person.-^ 
Spottiswood  v.  Weir,  80  Cal.  448,  22  Pae. 
239. 

Parol  evidence  of  contents  should  be  clear 
and  certain  that  deed  was  properly  executed 
with  legal  formalities  and  substantially  show 
its  contents. — KennifP  v.  Caulfield,  140  Cal. 
34,  44,  73  Pae.  803. 

It  is  not  necessary,  in  order  to  admit  evi- 
dence of  contents  of  instrument,  that  witness 
ahonid  be  able  to  testify  with  verbal  accuracy 
to  its  contents;  stating  it  in  substance  is 
sufficient.— Kenoiff  v.  Caulileld,  140  Cal.  34, 
43,  44,  73  Pae.  803. 

Where  a  conveyancer  who  drew  an  alleged 
lost  deed  testified  that  a  blank  form  of  bar- 
^in  and  sale  deed  shown  him  was  the  same 
as  that  used  in  making  the  conveyance,  and 
tliat  he  inserted  the  same  description  con- 
tained in  a  prior  deed  to  the  grantor,  and 
that  tiie  alleged  lost  deed  was  properly  signed 
and  certified,  such  evidence  sufficiently 
showed  the  contents  of  the  deed. — ^Kenniif  v. 
Canliield,  140  Cal.  34,  73  Pae.  803. 

Xn  an  action  upon  a  judgment,  where  the 
record  of  the  original  action  was  destroyed 
bj  fire,  before  the  commencement  of  the 
action,  secondary  evidence  was  admissible 
and  competent  to  establish  the  existence  of 
the  original  action  and  all  of  the  proceedings, 
ineludinff  the  judgment  had  therein,  under 
subdivision  1  of  section  1855  of  the  Code  of 
CivO  Procedure,  notwithstanding  the  provi- 
sions of  the  act  of  June  16,  1906. — Seaboard 
National  Bank  v.  Ackerman,  16  Cal.  App.  55, 
116  Pae.  91. 

It  is  held  that  the  evidence  of  the  institu- 
tion of  the  original  action,  service  of  sum- 
mons, and  entry  of  judgment  therein  was 
positive  and  direct,  and  in  substance  estab- 
Ushed  the  existence  of  the  papers  and  plead- 
ings constituting  the  judgment-roll.  *  It  was 
not  necessary  to  state  the  contents  thereof 
word  for  word;  but  the  substance  of  the  lost 
or  destroyed  instruments  is  all  that  is  re- 
quired.—oeaboard  National  Bank  v.  Acker- 
man,  16  Cal.  App.  55,  116  Pae.  91. 

The  fact  that  the  papers  in  the  original  ae* 
tion,  consisting  of  the  complaint,  return  of 
summons  showing  service,  and  the  judgment 
thereon,  were  prepared  oy  an  attorney  at 
law,  in  the  ordinary  and  usual  forms  em- 
ployed in  an  action  for  money  loaned,  tended 
in  some  degree  to  warrant  the  inference  that 
the  lost  record  contained  in  detail  all  that 
was  essential  to  support  the  jurisdiction  and 
judgment  of  the  court  in  the  first  instance.— 
Seaboard  National  Bank  v.  Ackerman,  16  CaL 
App.  55,  116  Pae.  91. 

The  fact  that  the  evidence  in  the  present 
ease  does  not  show  upon  whom  or  how  the 
service  of  summons  in  the  original  action  was 
smde  i$  not  inconsistent  with  the  conclusion 
that  tUe  defendant  therein  was  properly 
served  with  summons;  and  it  must  be  pre- 


sumed in  support  of  the  action  of  the  court 
that  such  service  was  shown  to  it,  although 
it  has  not  preserved  any  record  thereof. — 
Seaboard  National  Bank  v.  Ackerman,  16  CaL 
App.  55,  116  Pae.  91. 

Tha  judgment  which  forms  the  basis  of  the 
present  action,  having  been  established  and 
received  in  evidence  without  objection  or  con- 
troversy, is  entitled  to  all  the  presumptions 
]pertaining  to  judgments  of  courts  of  superior 
jurisdiction,  and  was  in  and  of  itself  suffi- 
cient for  the  finding  upon  which  rests  the 
judgment  in  the  ease  at  bar. — Seaboard 
National  Bank  v.  Ackerman,  16  Cal.  App.  55, 
116  Pae.  91. 

Parol  proof  of  the  contents  of  a  lost  instru- 
ment is  admissible,  provided  it  appear  that 
proper  search  has  been  made  for  it  without 
success. — Storm  v.  United  States,  94  U.  S. 
76,  24  h.  Ed.  42. 

Comparison  of  witness'  memory  of  hand- 
writing on  lost  instrument  with  other 
instrument.    62  L.  B.  A.  873. 

Evidence  to  establish  lost  or  destroyed 
wills.    38  L.  B.  A.  433. 

May  part  of  a  lost  or  destroyed  will 
which  can  be  established  be  admitted 
to  probate  where  there  are  other  por- 
tions that  cannot  be  established.  26 
L.  B.  A.  (N.  S.)  654. 

Sufficiency  of  evidence  of  lost  deeds.  134 
Am.  St.  Bep.  1095. 

Sufficiency  of  proof  to  establish  contents 
of.    2  Ann.  Cas.  41. 


S8. 


Trial  and  judgment  and  xeview. 


In  a  suit  on  a  lost  note,  the  complaint  al- 
leged the  making  and  delivery  of  the  note, 
on  a  particular  day,  by  the  defendant  to  the 
plaintiff.  The  answer  denied  the  making  and 
delivery  of  the  note  on  the  day  mentioned. 
Held  insufficient,  as  raising  an  immaterial  is- 
sue as  to  time.---Castro  v.  Wetmore,  16  Cal. 
379. 

Where  plaintiff,  in  a  suit  to  recover  the 
amount  of  a  lost  negotiable  note,  fails  to  ten- 
der indemnity  until  obtaining  a  decree,  he  is 
liable  for  costs. — Bandolph  v.  Harris,  28  CuX, 
561,  87  Am.  Dec.  139. 

Where  the  action  upon  the  lost  note  was  un- 
successfully defended  after  tender  of  an  in- 
demnity bond  in  the  complaint,  and  the  record 
upon  appeal  does  not  show  what  costs  had 
accrued  at  the  time  the  bond  was  filed,  or 
when  it  was  tendered,  the  judgment  for  costs 
will  not  be  disturbed  upon  appeal. — ^Farmers' 
Exchange  Bank  v.  Altura  Gold  MUl  etc.  Co.,, 
129  Cal.  263,  61  Pae.  1077. 

As  ground  for  injunction  against  judg- 
ment.    80  L.  B.  A.  562. 

Disposition  of  appeal  where  without  fraud 
of  appellant  the  record  is  lost.  25  Ia 
B.  A.  (N.  S.)  860. 


LOST  MONTTMENTS. 

Effect  of.    See  Boondaiies*  §  8. 
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LOST  PAPEB. 

See  Loot  Instromentik 

LOST  PLEADmaS. 
See  Pleading^  f  189. 


Bight  of  owner  of  stock  eertiflcate  to  re- 
eoTer  same  from  innocent  purchaser 
from  thief  or  finder.  Ann.  Cas.  1913C, 
1117. 

When  limitation  commences  to  ran 
against  action  to  recover.  29  L.  B.  A. 
(K.  S.)  120.   • 


LOST  PBOPEBTT. 

See,  also.  Lost  Gh)odi. 

Finder  of.    See  Fiiider  of  Lost  Gk>od«. 
Offer  of  reward.    See  Bflfwards. 

Abandonment  of.  4  L.  B.  A.  (N.  S.) 
573. 

And  its  finder  and  owner.  129  Am.  St. 
Bep.  400. 

Duty  of  carrier  to  stop  train  or  ear  to 
allow  passenger  to  recover  lost  prop- 
erty.   Ann.  Cas.  1913B,  559. 

Inheritance  tax  on  money  or  property  of 
estate  which  has  been  lost  or  misap- 

£ropriated  since  decedent's  death.     82 
,.  B.  A.   (N.  S.)  1167. 

Larceny  by  finder  of  lost  property.  20 
Ann.  Cas.  1380;  30  L.  B.  A.  (N.  S.)  339. 

Mutual  rights  of  joint  finders  of  lost 
property  or  treasure-trove.  15  Ann^ 
Cas.  1160. 

Bight  of  finder  to  property  found.  % 
Ann.  Cas.  4;  11  Ann.  Cas.  706. 

Bight  of  finder  of  lost  propertv  to  lien 
thereon  for  reward  offered.  Ann.  Cat. 
1913B,  1277. 


LOST  BE00BD8. 

8e6|  also,  Loot  Curtnimenta 
Supplying  or  restoring.    See  BoccMrday  g  10. 


LOST  WILLS. 
See,  also,  Zioat  XnatmmentB. 

Probate  or  establishment  of.    See  WUli,  ▼,  O. 

Admiasibility  of  declarations  of  testator 
on  question  of  revocation  of.  3  Ann. 
Cas.  960;  14  Ann.  Cas.  284. 

Necessity  and  sufficiency  of  proof  to  ac- 
count for  nonproduction  of  will  upon 
applieation  to  probate  as  a  lost  will. 
50  L.  B.  A,  (N.  S.)  861. 

LOT. 

Dedaion  of  tie  vote  by.    47  L.  B.  A.  554. 

LOTS. 

Bight  to  enjoin  owner  of  vacant  lots  from 
permitting  their  use  for  playing  gamea. 
14  Ann.  Cas.  177. 


■  >; 


UOTTK 

|1.  Power  to  regulate  or  prohibit. 

I  2.  Constitutional  and  statutory  provisions  and  eonstruetloB  thereof. 

S  3.  Lotteries  and  distributions  or  schemes  therefor  subject  to  regulation  or  prohibited. 

§  4.  Property  subject  to  forfeiture  and  grounds  therefor. 

I  5.  Enforcement  and  effect  of  forfeiture. 

i  6.  Offenses  and  proseeution. 

See,  also,  aaniiig. 


Confiict  of  laws  as  to  lottery  eontraets.    See 
Conflict  of  IiawB. 

Police  power  to  regulate.    See  Ooostitntloiial 
Law,  §  102. 

As  to  what  are  lotteries.  16  Am.  St.  Bep. 
42;  1  Ann.  Cas.  91;  64  L.  B.  A.  160; 
52  L.  B.  A.  (N.  S.)  108. 

■  Chance  as  essential  element  of  lot- 
tery. 1  Ann.  Cas.  168;  12  Ann.  Cas. 
136. 

— ^  Club  formed  by  tailor  for  distribu- 
ting clothes  as  lottery.  5  Ann.  Cas. 
837;  16  Ann.  Cas.  846. 

—  Distribution  of  parcels  of  land  by 
chance  as  lottery.  18  Ann.  Cas.  568; 
23  L.  B.  A.  (N.  S.)  626;  27  L.  B.  A. 
(N.  S.)  287. 

—  Distribution  of  suits  by  tailor 
among  members  of  club,  as.  21  L.  Bi. 
A.  (N.  a)  876. 


—  Gift  enterpriaes.    7  L.  B.  A.  600; 

12  L.  B.  A.  89. 

—  Gratuitous  distribution  of  tokens  en- 
titling holders  of  certain  numbers  to 
prizes  as  a  lottery.     3  B.  B.  C.  984. 

—  Guessing  contest  or  competition  as 
lottery.  12  Ann.  Cas.  321;  11  L.  B.  A. 
(N.  S.)  609. 

—  Operation  of  slot  machine  as  gam- 
bling under  anti-lottery  provision.  20 
L.  B.  A.  (N.  S.)  241. 

—  Schemes  defined.  3  L.  B.  A.  403; 
7  L.  B.  A.  599;  8  L.  B.  A.  671;  10 
L.  B.  A.  60. 

—  Scheme  for  accumulating  money  by 
payments  of  member,  and  distributini^ 
it  in  order  of  number  of  certificate,  as. 

13  L.  B.  A.  (N.  S.)  1096. 

—  Voting  contest  as  a  lottery.  Ana. 
Cas.  1915B,  172. 


LOTTERIES^  SS  1-6. 
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GonTenioB  of  lottery  ticket  ab  gronnd 
of  action.  45  L.  B.  A.  (N.  S.)  776; 
Ann.  Cas.  191dA,  1004. 

Beeovery  for  goods  sold  to  aid.    16  L.  B. 

A.  836. 

Bight  of  action  for  conversion  of  lottery 
ticket.    Ann.  Cas.  1915A,  1004;  46  Jm 

B.  A.  (N.  S.)  776. 

Bight  to  maintain  action  for  prize  offered 
in  prize  contest.  33  L.  B.  A.  (N.  S.) 
305. 

Bight  of  subscriber  to  lottery  scheme  to 
recover  his  subscription  thereto.  16 
L.  B.  A.   (N.  S.)   571. 

Talidify  of  fire  insurance  on  lottery  tick* 
•ts.    40  L.  B.  A.  847. 

f  1.    Powar  to  Tegnlate  or  problbit. 

8ae  Oonstttnttonal  Zaw,  §  25S,  cross-references 
and  note  references. 

A  municipal  ordinance  declaring  it  unl&w- 
fal  for  any  person  to  have  in  his  possession 
any  lottery  ticket  unless  it  be  shown  that 
aneh  possession  is  innocent  or  for  a  lawful 
purpose,  assumes  to  overthrow  the  presump- 
tion of  innocence,  and  to  put  upon  the  de- 
fondant  the  burden  of  showing  that  such 
possession  was  lawful  or  innocent;  and  such 
ordinance  is  a  violation  of  constitutional 
rights  and  is  invalid. — Wong  Hane,  Matter 
of,  108  Cal.  680,  49  Am.  St.  Bep.  138,  41  Pac. 
693. 

An  ordinance  making  it  ''unlawful  for  any 
person  to  have  in  his  possession,  unless  it 
be  shown  that  such  business  is  innocent,  any 
lottery  ticket,"  is  unconstitutional. — ^Wong 
Hane,  Matter  of,  108  CaL  680,  49  Am.  St.  Bep. 
138,  41  Pac.  693. 

Authorization  and  regulation  of  lotteriea 
by  statute.     7  L.  B.  A.  601. 

Constitutional  and  statutory  prohibition 
of.     7  L.  B.  A.  601. 

Suppression  of;  forms  of  offense.  3  L. 
B.  A.  403. 


§2.    Oonatitiitioiial  and  ftatatovjr  proflMoiia 
and  constructloii  thereof. 

The  act  to  prohibit  lotteries,  etc.,  passed 
April  24,  1861,  and  the  aet  to  aid  the  Mercan- 
tile  library  Association  of  San  Francisco, 
passed  February  19,  1870,  are  not  repugnant 
in  the  sense  of  the  rule  which  would  construe 
the  last  act  as  a  repeal  of  the  first.-^mith, 
£z  parte,  40  Gal.  419. 

Laws  prohibiting  lotteries  should  be  liber- 
ally construed  to  carry  out  policy  of  consti- 
tution.— Collins  V.  Lean,  68  Cal.  284,  289,  9 
Pac.  173. 

Clause  in  constitution  directing  passage  of 
laws  prohibiting  sale  of  lottery  tickets  is 
mandatory. — Collins  v.  Lean,  68  Cal.  284,  289, 
9  Pac.  173. 

The  clause  of  the  ordinance  declaring  that 
the  offense  exists,  unless  it  be  shown  that  the 
possession  of  the  lottery  ticket  was  innocent 
or  for  a  lawful  purpose,  cannot  be  disre- 
garded, nor  ean   tiie  i^osecution  prove  the 


eriminal  intent  of  the  defendant,  or  show  that 
his  possession  was  not  innocent  or  for  a  law- 
ful purpose;  but  the  ordinance  is  to  be  tested 
by  its  own  terms,  and  the  qualification  is  at- 
tached to  the  definition  of  tne  offense,  and  is 
of  necessity  required  to  be  established  by  the 
defendant. — ^Wong  Hane,  Matter  of,  108  CaL 
680,  49  Am.  St.  Bep.  138,  41  Pac.  693. 

Anti-trade  stamp  or  coupon  act  (Stats.  1905, 
p.  67)  held  invalid. — Drezel,  Ex  parte,  147 
Cal.  763,  3  Ann.  Cas.  878,  2  L.  B.  A.  (N.  S.) 
588,  82  Pac.  429;  Holland,  Ex  parte,  147  Cal. 
763,  3  Ann.  Cas.  878,  2  L.  B.  A.  (N.  S.)  588, 
82  Pac.  429;  West,  Ex  parte,  147  Cal.  774,  82 
Pac.  434. 

Statutes  prohibiting  advertising  with  re- 
spect to  lottery  or  similar  enterprise. 
Ann.  Cas.  1916A,  907. 

§9.  Irf>tterieB  and  dlstzibationa  or  schemes 
therefor  subject  to  regulation  or  pro- 
hibited. 

The  trading  stamp  device  is  not  in  the 
nature  of  a  lotterv,  and  has  no  element  of 
chance,  but  is  as  legitimate  a  device  to  at- 
tract customers  as  any  other  form  of  adver- 
tising.—McKenna,  Ex  parte,  126  Cal.  429,  58 
Pac.  916. 

A  contract  construed,  and  held  not  to 
amount  to  a  lottery. — ^McDonald  v.  Pacific  De- 
benture Co.,  146  GaL  667,  80  Pac.  1090. 

§4.  Propegiy  anbjoot  to  forfeiture  and 
grounds  therefor. 

Under  act  of  March  11,  1851,  providing 
that  all  sums  of  money  and  other  valuable 
things  drawn  as  a  prize  in  a  lottery,  and  all 
money  received  by  any  person  by  reason  of 
his  being  the  owner  of  a  ticket,  shall  be  for- 
feited to  the  state,  prizes  are  forfeited  as 
soon  as  drawn  and  before  they  are  delivered. 
People  V.  Kent,  6  Cal.  89. 

Lottery  tickets  may  be  seized  and  de- 
stroyed.— Collins  V.  Lean,  68  CaL  284,  289,  9 
Pac.  173. 

§5.    Bnfoioenient  and  affaet  of  forfettore. 

Prizes  in  a  lottery  are  forfeited  to  state  as 
soon  as  drawn,  and  injunction  will  lie  in  dis- 
trict court  in  aid  of  proceedings  for  forfeiture 
in  justice's  court. — People  ▼•  &ent,  6  Cal.  89, 
90. 

§  6.    Offenses  and  proseeiitlon. 

A  bond  issued  by  the  city  of  Brussels,  being 
one  of  a  number  of  such,  the  priority  in  the 
payment  of  which  is  to  be  determined  by  an 
annual  drawing  until  all  are  paid,  does  not 
render  the  seller  of  it  liable  to  prosecution 
under  the  Penal  Code  for  selling  a  lottery 
ticket.— Shobert,  Ex  parte,  70  Cal.  632,  59  Am. 
Bep.  432,  11  Pac.  786. 

A  person  in  custody,  under  a  complaint  the 
facts  stated  in  which  show  the  commission  of 
the  offense  of  conducting  a  lottery,  as  the 
same  is  defined  in  section  319  of  the  Penal 
Code,  is  not  entitled  to  be  discharged  on 
habeas  corpus,  notwithstanding  the  complaint 


5790 


LOW  LANDS— LUNCH-BOOMS. 


formally  charged  him  witli  the  Tiolation  of 
the  provisions  of  section  330a  of  that  cod« 
(Stats.  1911,  p.  951),  making  it  a  misde- 
meanor to  keep  or  maintain  any  mechanical 
device  npon  the  resnlt  of  the  operation  of 
which  money  or  other  valnable  thing  is  staked 
or  hazarded,  and  although  such  latter  section 
may  be  unconstitutional. — ^Rogers,  Matter  of, 
160  Cal.  704,  sub  nom.  Miller,  In  re,  118  Pae. 
242. 

Embezzlement  as  affected  by  fact  that 
money  was  collected  on  lottery  ticket. 
27  L.  E.  A.  (N.  S.)  415. 

Evidence  to  sustain  information  with  re« 
spect  to  sale  of  lottery  tickets.  3  L. 
B.  A.  404. 

Indictment  for.    3  L.  B.  A.  717. 

Indictment  or  information  for  maintain- 
ing lottery.    3  L.  B.  A.  403. 

Information  for  selling  or  offering  to  sell 
lottery  tickets.     3  L.  B.  A.  403. 

Instigation  to  sale  of  lottery  ticket.  25 
L.  B.  A.  345. 

Mailing  circulars  concerning.  8  L.  B.  A« 
403;  7  L.  B.  A.  599. 

Publishing  lottery  scheme.  8  L.  B.  A. 
404;  7  L.  B.  A.  599. 

Sale  of  lottery  tickets  as  an  offense.  7 
li.  B.  A.  603. 


LUMBER. 

See,  also,  Tlmbir. 

Lien  for  mannf actnre  of.    See  Log!  and  Loi^ 

Sin&§4. 
Measure  of  damages  for  breach  of  contract 

to  make  lumber.    See  Damages,  §  77. 

Doctrine  of  "attractive  nuisance"  as  ap- 

?lied   to   injury   from.    19   L.   B.   A. 
N.  S.)  1129,  1140. 

Effect  of  statute  of  frauds  on  parol  con- 
tracts relating  to,  which  may,  but  are 
not  intended  to,  be  performed  within 
a  year.     15  L.  B.  A,  <N.  S.)  313. 

Loss  of  profits  as  element  of  damages  for 
breach  of  lumber  contracts.  53  L.  B. 
A.  52,  71. 

Municipal  liability  for  injury  by  storage 
of,  in  street.    20  L.  B.  A.  (N.  6.)  612. 

Power  of  municipality  to  regulate  piling 
of  lumber  within  municipiJ  limits. 
Ann.  Gas.  1912A,  162. 

Beffulation  of  storage  of,  for  purpose  of 
fire  protection.  41  L.  B.  A.  (N.  S.) 
457. 

Validity  of  agreement  in  restraint  of 
trade  ancillary  to  sale  of  lumber  busi- 
ness as  affected  by  territorial  scope. 
24  L.  B.  A.  (N.  S.)  989. 


LOWEST  BIDDER. 

On  public  contract.    See  Mnnicipel  Odxporft- 
tions,  SS  83-85,  139-144. 

Construction  of  "lowest  responsible  bid- 
der" or  similar  phrase  in  statute  pro- 
viding for  letting  of  municipal  eon- 
tracts.    Ann.  Cas.  1913A,  500. 

LOW  LANDS. 

Power  to  fill  low  lands  at  expense  of 
owner.    30  L.  B.  A.  (N.  S.)  709. 

LOW-WATEB  KABK. 

Title  to  land  above  and  below  high-water 
mark.    45  L.  B.  A.  227. 


LOYALTY. 

As  qualification  of  grand  juror.    28  L.  B. 
A.  205. 


LUBBIOANTS. 

Action  on  contractor's  bond  for  eost  of. 
43  L.  B.  A.  (N.  S.)  167. 


LUMBER  WAOON. 

Municipal  liability  for  injury  by  storage 
of,  in  street.    20  L.  B.  A.  (N.  S.)  612. 

LUMBER-TABD. 

Doctrine  of  attractive  nuisance  as  ap- 
pUed  to.    19  L.  B.  A.  (N.  8.)  1140. 

Servants  in,  as  fellow  servants.  50  li.  B. 
A.  437. 

Use  of  railroad  right  of  wav  for  purpose 
of,  as  against  owner  of  fee.  86  L.  B. 
A.  (N.  8.)  518. 

LUMP  OHABQES. 

In  books  of  account  as  affecting  their  ad- 
missibility in  evidence.  52  L.  B.  A« 
586. 


LUNACY  PBOOBEDDfaa 
See  Inaaaa  Penonff. 

LUNATIC  ASYLUMS. 

See  Asylnnuk 


LUCID  INTEBVAL. 

Presumption     of     eontinuanee 
L.  B.  A.  123. 


of.     8(1 


LUOOAOE. 

Of  passengers  on  trains.    See  OanlflK%  m^  G. 


LUNATICS. 

See  IBsaae  Peraoiifl. 

LUNCH-BOOMS. 

Liability  as  for  negligence  of  proprietor 
of  restaurant  or  lunch-room  to  person 
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injured  by  eatiiig  therein.    Ann.  Gat. 
1914B,  885. 


LnN0H-4EnrAND. 

Power  of  mnnieipality  to  grant  permit  for 
on  street  or  sidewalk.  25  jU  B.  A« 
(N.  8.)  402. 


LXTNOH-WAGK)N. 

Power  of  municipal  corporation  to  grant 
permit  for  lunch  wagon  on  ftreeC  25 
L.  B.  A.  (N.  8.)  403. 


LUNCHEON. 

Duty  of  master  in  absence  of  statute  to 
furnish  place  to  servants  for  eating 
luncheon.    44  L.  B.  A.  (N.  8.)  1102. 


LTINO  IN  WAIT. 

For  yietim  as  element  of  murder.    See  KomI* 
Cids^§14. 


LTN< 


H:ii 


ro. 


Argument  of  prosecuting  attorney  that 
an  acquittal  would  encourage  lynch 
law  as  ground  of  reversaL  51  L.  B.  A. 
(N.  8.)  914. 

Liability  of  sheriff  for  lynching  of  pris* 
oner.  19  Awn,  Gas.  880;  Ann.  Gas. 
1918D,  636. 


mcenebuzy  act. 

See    Titio— EstaUUbment    of    (MeBQemajr 

Act). 

Constitutionality  of.    See  Oonstitiitioiua  Iia>W» 
S|212%  860. 


UAH 

Bee,  also,  ICattor 

A  machine  is  an  instrument  composed  of 
one  or  more  mechanical  powers,  and  capable, 
when  set  in  motion,  of  producing  b^  its  opera- 
tions certain  predetermined  physical  effects 
whose  rule  of  action  resides  within  itself.^- 
Eorander  ▼.  Penn  Bridge  Go.,  16  GaL  App. 
249, 116  Pae.  384. 


KAOHINEEY. 

As  ilxtores  between  landlord  and  tenant.    See 
landlord  and  Tenant^  §  17. 

As  fixtures  in  general.    See  Fixtoree,  §  S. 

Admissibility  of  eridence  of  prior  aeel* 
dents  by.    32  L.  B.  A.  (N.  8.)  1103. 

Application  of  statute  requirinj^  machin* 
•ry  or  other  dangerous  appliances  or 
places  to  be  guarded,  to  persons  who 
Toluntarily  come  in  contact  therewith. 
44  L.  B.  A.  (N.  8.)  1061. 

An  attractive  nuisance.  14  L.  B.  A.  781; 
4  L.  B.  A.  (N.  8.)  80;  16  L.  B.  A.  (N. 
8.)  1129;  19  L.  B.  A.  (N.  8.)  1094. 

Duty  of  master  to  guard  against  em- 
ployee's hair  being  caught  in  maehin* 
ery.    48  L.  B.  A.  (N.  8.)  834. 

Employees  in  charge  of  as  yice-prinei- 
pals.    51  L.  B.  A.  554. 

.  Evidence  as  to  condition  of  before  and 
after  accident.  32  L.  B.  A.  (N.  8.) 
1096,  1103. 

Express  warranty  of  quality  as  excluding 
implied  warranty  of  quality.  33  L.  B. 
A.  (N.  8.)  506. 

lilability  of  master  where  statutory 
guards  on  machinery  have  been  re- 
moved and  not  replaced.  45  L.  B.  A. 
(N.  8.)  128. 

Location  of,  as  affecting  insurance  on.  26 
Lu  B.  A.  241. 

T 


M!ll 


Unexplained  starting  of  af  evidence  of 
negligence.    44  L.  B.  A.  (N.  8.)  1050. 

ITiliat  comprehended  in  "machinery  of 
every  description"  in  statute  imposing 
duty  on  master  as  to  placing  guards. 
80  L.  B.  A.  (N.  8.)  36. 


MA 


•i:M 


Y    ATTBAOnVE    TO 
OHILDBEN. 

Gare  required  as  to.   See  NegUgonoab  I  ^ 

MACHINISTS'  LIENS. 

See  i>f^hM*^*^  TjjMif 


MAD  DOG. 

Apprehension  of  hydrophobia  as  basis  of 
recovery  for  mental  anguish  from  bite 
of  dog.    20  L.  B.  A.  (N.  8.)  458. 

liability  of  owner  for  injuries  inflicted 
by  mad  dog.    Ann.  Gaa.  1915D,  249. 


MADHOUSES. 

See  Aifli 


MADNESS. 

(Seo  references  under  Imaiiity. 

MAGISTRATES. 

See,  also,  Jturtloes  of  the  Peaet. 

Power  of  superior  judges  as  magistrates.    6oo 
Judges,  §20. 


i 
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Office  of.    See  Justices  of  tbs  Peace,  §2. 
Power  of  to  punish  for  contempt.    See  Ooa- 
tempt. 

AdmiBsibility  in  eridenee  of  eommunica- 
tions  to.    67  L.  B.  A.  923. 

Advice  of,  as  defense  to  action  for  ma- 
licious prosecution.  18  L.  B.  A.  (N.  S.) 
72. 

Certificate  of,  in  case  of  fire  insurance. 
44  L.  B.  A.  860. 

Conviction  by  magistrate  which  has  been 
reversed  or  set  aside  as  probable  cause 
defeating  action  for  malicious  prose- 
cution.   34  L.  B.  A.  (N.  6.)  958. 

.  Discharge  by,  as  evidence  of  want  of 
probable  cause  for  prosecution.  64  L. 
B.  A.  481. 

Liability  to  civil  action  for  acts  of  judi- 
cial nature.    44  L.  B.  A.  (N.  S.)  164. 

Proceeding  before  magistrate  as  within 
rule  of  privilege  with  respect  to  report 
of  judicial  proceedings.  Ann.  Cat. 
1915A,  38. 

Bight  of  private  person  to  mandamus  to 
enforce  performance  of  duty  by  court 
or  magistrate.    Ann.  Cas.  1912A,  1118. 

Use  before  grand  jury  of  minutes  taken 
by  magistrate.    28  L.  B.  A.  320. 

Toluntariness  of  confession  elicited  by 
questions  from.  18  L.  B.  A.  (N.  S.) 
800. 

Voluntariness  of  confessions  to.  18  L.  B. 
A.  (N.  S.)  848. 


Service  of  process  by  publishing  and  mailing. 
See  Procesfl^  §  37. 

Subletting  contracts  for  carrying.  See  Post- 
office,  §2. 

Betaining  or  obstructing  mail  knowingly. 
Ann.  Cas.  1912A,  435. 

^'Knowingly"  distributing  or  mailing  ob- 
scene matter.    Ann.  Cas.  1912A,  434. 

Place  of  execution  of  bill  or  note  deliv- 
ered by  mail.    Ann.  Cas.  1915D,  1138. 

Bequirement  that  paper  or  document  be 
"delivered"  as  satisfied  by  deposit  in 
mail.    Ann.  Cas.  1912D,  349. 

Uses  of  which  are  criminaL  68  Am.  St. 
Bep.  595. 

UAIL  AOENT. 

As  passenger.  2  L.  B.  A.  166;  19  L.  B.  A. 
339. 

Carrier's  liability  for  injury  to.  19  L.  B. 
A.  339:  8  L.  B.  A.  (N.  S.)  218:  26 
L.  B.  A.  (N.  S.)  1058. 


UAIL  BOAT. 

Liability  to  seizure  and  sale  under  execution. 
See  Ezeeiiti€ii,§7. 

MAIL  OABBTINO  OONTRAOTS. 

Subletting.    See  Postoffice,  §  2. 


KAGNA  CASTA. 

Belation  of  Magna  Carta  to  trial  by 
jury.    Ann.  Cas.  1914A,  873. 

HAGNETIO  HEALEE. 

Application  of  statutes  regulating  prac- 
tice of  medicine  to.  3  L.  B.  A.  (N.  S.) 
763;  24  L.  B.  A.  (N.  S.)  103. 

UAONIFTING^LASS. 

Permitting  jury  to  use.  as  reversible  er- 
ror.   Ann.  Cas.  1915B,  1092. 


MAIDEN  NAME. 

Publication  of  process  against  married 
woman  in  her  maiden  name.  19  L.  B. 
A.  (N.  S.)  984. 

MAIL. 

See,  also,  Postoffice. 

Notice  by  mail.    See  Notice,  §  10. 

Notice  of  nonpayment  and  protest  by  mail. 

See  Bills  and  Notes,  §  247. 
Obstructing  passage  of.    See  Postoffice,  1 3. 
Place  of  making  of  contract  by  mail.     See 

Contracts,  §  149. 
Service   of  notice  of  appeal  by   maiL     See 

Appeal  and  Error,  §  399. 


MAIL  GLEBE. 

Carrier's  liability  for  injury  to.     See  MaO 
Agent. 

As  passengers.    19  L.  B.  A.  339. 

MAIL  TRAINS. 

See  Postoffice,  §2. 

MAIL  TRANSPORTATION. 

See  Postoffice,  §§  2y  X 
MAILING  LETTER. 

Sufficiency  of  evidence  showing.    19  Ann. 
Cas.  651. 


MAIM 

See  Mayb 


MAINS. 

In  highway.    See  Hlghwasrit 

MAINTENANOI. 

See  cniamperty  and  Maintenance;  Dtroreeb  ▼; 
and  references  under  Snivort. 

Action  by  wife  for.    See  Husband  and  Wife, 
§§180-184. 


MAJORITY— MALICE. 
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Biffht  of  devisees  and  legatees  to  maintenance 
from  estate  of  testator.    See  WiUa^  §  318. 

Interest  of  debtor  in  contraet  for  support 
as  reachable  by  creditor's  bill.  Ann. 
Cas.  1914B,  961. 

Power  of  court  to  decree  alimony  or 
maintenance  to  husband  independ- 
ently of  divorce  proceedings.  Ann. 
Cas.  1914B,  932. 


HAJ0BIT7. 

Attainment  of  age  of  majority.    See  Onard- 
iaa  and  Ward;  Infanta;  Pareat  and  Child. 

Power    of    majority    of    quorum    of    county 
board.    See  Coontiea,  §40. 

Computation  of  majority  of  votes  at  elec- 
tion.    22  L.  B.  A.  (N.  S.)  478. 

Concurrence  by  majority  when  grand 
jury  exceeds  twenty-three.  28  L.  B. 
A.  37. 

Estoppel  of  infant  by  false  representa- 
tions as  to  age.  57  L.  B.  A.  684;  9 
L.  B  A.  (N.  S.)  1117;  16  L.  B.  A. 
(N.  S.)  672;  19  L.  B.  A.  (N.  S.)  1056; 
35  L.  B.  A.  (N.  S.)  574;  36  L  B.  A, 
(N.  S.)  33;  42  L.  B.  A.  (N.  S.)'  643. 

False  pretenses  by  infant  inducing  an- 
other to  enter  into  contract  with  him 
by  representing  that  he  is  of  age.  24 
L.  A.  (N.  S.)  1101. 

Injunctive  relief  to  majority  of  church 
members.    3  L.  B.  A.  (N.  S.)  872. 

liability  for  misappropriation  of  corpo- 
rate funds  through  corporate  action. 
16  L.  B.  A.  (N.  S.)  898. 

Necessity  of,  to  issuance  of  commercial 
bonds.    22  L.  B.  A.  (N.  S.)  478. 

New  promise  after.    53  L.  B.  A.  365. 

Parting  with  property  after  reaching 
majority  as  bar  to  disaffirmance  of 
contract  made  in  infancy.  26  L.  B. 
A.  179. 

Bights  of,  on  withdrawal  of  local  church 
society  from  general  body.  32  L.  B. 
A.  92. 

Bight  to  purchase  or  lease  corporate 
property.     16  L.  B.  A.  (N.  S.)  892. 

Upon  what  basis  majority  essential  to 
adoption  of  constitutional  or  other  spe- 
cial proposition  submitted  at  general 
election  is  to  be  computed.  22  L.  B. 
A.  (N.  S.)  478. 

Yerdict  by  majority  of  jurors.  43  L.  B. 
A.  80. 

What  is  a  majority  vote.    6  L.  B.  A.  308. 


MAJ0BIT7  EULE. 

At  stockholders'  meetings.    See  Ooxpovatlons. 
1202. 


MAKINO  FALSE  INSTEUMEHT. 

As  forgery.    See  Porgtrj,  §  7. 
YIOsLI>isesi— 868 


MAKINO  ITP  TRAINS. 

Use  of  highway  for.     1  L.  B.  A.  (N.  S.) 
78;  29  L.  B.  A.  (N.  S.)  643. 


MALICE. 

See,  also,  Motive. 

As  affecting  master's  liability.    See  Master 

and  Senraat,  §  93. 
As  element  of  libel  and  slander.    See  Libel 

and  Slander,  §  2. 
As    element    of   malicious    prosecution.    See 

Malicioiui  Proseciition,  m. 
As  element  of  murder.    See  Hosdcide,  §§9- 

11. 

Criminal  malice.    See  Oxisoinal  Law,  §5. 

In  inducing  breach  of  contract.    See  Oaae. 

In  inducing  servant  to  quit.    See  Case. 

In   prosecution.    See  Mallcioiu  Prosecntioii, 

§§  15-18. 
In  procuring  discharge  of  servant.    See  Oaee. 
Killing  without  malice  as  manslaughter.    See 

Homicide,  |28. 
Necessity  for  request  for  instruction  relating 

to.    See  Orlmlnal  Law,  §  457. 
Belevancy  of  evidence  as  to.    See  Evidence, 

§160b. 

Act  lawful  in  itself  not  rendered  unlaw* 
ful  by  malicious  motive.  1  Ann.  Cas. 
250;  16  Ann.  Cas.  810;  Ann.  Cas. 
1912D,  798. 

Arbitrary  or  mala  fide  termination  of 
partnership  as  basis  of  action  in  tort. 
25  L.  B.  A.  (N.  S.)  959. 

As  affecting  liability  for  blacklisting  em- 
ployees.   63  L.  B.  A.  293. 

As  affecting  liability  for  cutting  off  sub- 
terranean waters.    19  L.  B.  A.  94. 

As  affecting  personal  liability  of  judicial 
officer.     14  L.  B.  A.  145. 

As  affecting  right  to  recover  damages 
for  being  prevented  from  votins  at  a 
public  election.  81  L.  B.  A.  (N.  S.) 
1106. 

As  an  element  of  a  cause  of  action.  11 
L.  B.  A.  546. 

As  an  element  of  an  action  for  malicious 
prosecution.  4  L.  B.  A.  257;  13  L.  B. 
A.  464. 

As  an  element  of  actual  libel  or  slander. 
2  L.  B.  A.  129;  6  L.  B.  A.  363. 

As  essential  to  an  action  for  alienation 
of  affections  in  absence  of  meretricious 
relations.    46  L.  B.  A.  (N.  S.)  465. 

As  ingredient  of  offense  of  abusing  ani- 
mals.    41  L.  B.  A.  (N.  S.)  433. 

Avoidance  of  privilege  in  giving  or  re- 
fusing information  affecting  character 
or  reputation  of  servant  by  proof  of 
express  malice.  4  L.  B.  A.  (N.  S.) 
1114. 

Burden  of  proving  in  action  for  libel  or 
slander,  where  communication  is  privi- 
leged.   7  Ann.  Cas.  844. 

Circumstances  from  which  malice  in  giv- 
ing or  refusing  information  as  to  char- 
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aeter  or  reputation  of  servant  maj  ba 
inferred.    4  L.  B.  A.  (N.  S.)  1115. 

Defined.  2  L.  B.  A.  180;  10  L.  B.  A. 
621;   11  L.  B.  A.  546. 

Definition  of  "malice"  as  a  requifite  of 
the  oifenee  of  maliclou  misebief.  19 
L.  B.  A.  (N.  8.)  273. 

Effect  of  bad  motiye  to  make  actionable 
what  would  otherwise  not  be.  62  L.  B. 
A.  674. 

Eifect  on  damages  for  libel  or  slander  re- 
flecting on  integrity  or  responsibility  of 
merchant.    44  L.  SL  A.  (N.  6.)  354. 

Eifect  of  malice,  on  taking  possession  un- 
der "danger,"  "safety,"  or  "insecurity" 
clause  in  chattel  mortgage.  23  L.  B. 
A.  780. 

Effect  of  malice,  on  right  to  recOTor  on 
injunction  bond,  attorneys'  fees  ex- 
pended in  dissolving  injunction.  16  Ii. 
k  A.  (N.  8.)  76. 

Implied  malice  in  homicide  as  a  question 
of  fact  for  jury  or  of  law  for  court. 
88  L.  B.  A.  (N.  8.)  1095. 

In  ejection  of  trespasser  from  moving 
train.    18  L.  B.  A.  (N.  8.)  370. 

Lawfulness  of  boycott  by  other  than 
labor  union  where  motive  is  malicioua. 
83  L.  B.  A.  (N.  8.)  1088. 

Liability  for  malicious  erection  of  fence. 
40  L.  B.  A.  177;  25  L.  B.  A.  (N.  8.) 
831. 

Liability  of  individual  in  absence  of  any 
element  of  conspiracy  for  driving  away 
another's  customers.  22  L.  B.  A« 
(N.  S.)  1224. 

Malice  as  affecting  liability  of  judicial 
officer  for  false  imprisonment.  Ann. 
Gas.  1914G,  1168. 

Malicious  frightening  of  horse  on  high- 
way by  locomotive,  ear,  or  train  run- 
ning parallel  therewith.  83  L^  B.  A. 
(N.  8.)  182. 

Malicious  killing  of  dogs.  19  L.  B.  A. 
(N.  8.)  838. 

May  malice  which  precludes  aualified 
privilege  be  inferred  from  publication 
alone.    18  L.  B.  A.  (N.  8.)  91. 

May  wantonness  or  willfulness  preclud- 
ing defense  of  contributory  negligence 
be  predicated  of  the  omission  of  a 
duty  before  the  discovery  of  a  person 
in  peril  on  a  railroad  or  street  railway 
traek.    81  L.  B.  A.  (N.  a)  487. 


Necessity  of  actual  malice  to  justify  ex- 
emplary damages  for  tort.  16  L.  B.  A. 
(N.  8.)  440. 

Necessity  of  malice  to  render  judicial 
officer  liable  to  civil  action  for  acts 
of  judicial  nature.  44  L.  B.  A.  (N.  &) 
169. 

Presumption  as  to  implied  malice  arising 
from  act  of  killing.  38  L.  B.  A. 
(N.  8.)  1077. 

Presumption  of  malice  from  killing.  4 
L.  B.  A.  (N.  8.)  984. 

Bepetition  of  privileged  statement  as  evi- 
dence pf.    42  L.  B.  A.  (N.  8.)  1109. 

Bule  of  proximate  cause  in  case  of  mali- 
cious torts.    45  L.  B.  A.  87. 

Will  right  of  action  for  malicious  attach- 
ment  of  property  pass  to  trustee  in 
bankruptcy  or  assignee  for  creditors. 
21  L.  B.  A.  (N.  8.)  727. 

MAUOIOUS  ABUSE  OF  PE00E88. 

See  Procaasy  IV. 

Distinction  between  malicious  abuse  of 
process  and  malicious  prosecution. 
Ann.  Gas.  1915A,  831. 


MAUOIOUS  AOT. 

Causing  explosion,  injuries  from.  See  Bx- 
piOBiona  and  ExpioaLTea,  §  8. 

Liability  of  carrier  for  malicious  acts  of  ser- 
vant in  ejecting  passenger  from  train.  Sea 
Oarrien,  §  160. 

liability  of  corporation  for.  See  OoKpora- 
tUma,  §  408. 

Liability  of  master  for  malicious  acts  of  ser- 
vant.   See  Master  and  8enrant»  §  98. 

Bight  to  exemplary  damages  for  injuries 
eansed  by.    See  Daiiiagafl,§5S. 


MAUOIOUS  ABBE8T. 
Sea  Falae  Xmprlaonment;  Malidons  Profeen- 

tiOlL 

Liability  of  officer  for  making.    51  L.  B. 
A.  193. 


MAUOIOUS  FENOES. 

liability  for  ereetion  of  "spite**  fenee^ 
40  L.  B.  A.  1T7;  25  Ii.  B.  A«  (N.  a> 
8S1. 


HAUOIOnS  MISCHIEF,  (S 1-3. 
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MAUGIOUS  MISCHIEF. 

i  1.  Nature   and   elements   of  offenae  and  defenses  tiiereto, 

12.  Indietment  or  information. 

I  d.  Evidence. 

1 4.  Sentence  and  punishment* 

i  5.  Appeal  and  error. 


Bzemplary  damages  for  injuries  caused  by 
malicious  acts.    See  Damages,  §  58. 

Malieiously  causing  explosion.  See  Ezplo- 
ii<niB  and  Eiploslyee,  §  8. 

§1.    Nature  and  tfements  of  offense  and  d»- 
f  emses  tiiereto. 

The  fact  that  one  is  illegally  confined  in 
a  public  jail  does  not  justify  his  injuring  it. — 
People  ▼.  Boren,  139  Cal.  210,  72  Pac.  899. 

The  malicious  exploding  of  dynamite  in  a 
working  mine  held  within  act  of  March  12, 
1887  (Stats.  1886-87,  p.  112,  c.  95),  section  8, 
as  to  malicious  mischief. — Mitchell  In  re,  1 
Cal.  App.  396,  82  Pac.  347. 

As  to  what  constitutes.  32  Am.  Dee. 
662;  128  Am.  St.  Bep.  163. 

Definition  of  "malice"  as  a  requisite  of 
offense  of  malicious  mischief.  19  h, 
Bw  A,  (N.  a)  273. 

Meaning  of  word  "malicious"  as  used  in 
statutes  defining  malicious  mischief. 
1  Ann.  Cas.  494;  16  Ann.  Cas.  336. 

Necessity  and  sufficiency  of  description 
of  offense  in  bail  bond  or  recognizance. 
38  L.  B.  A.  (N.  S.)  322. 

Bight  of  private  citizen  to  destroy  liquor 
illegaUy  kept  for  sale.  26  L.  B.  A. 
(N.  S.)  996. 

1 2.    IndlGtmeiit  or  tnfoxmatioiL 

Information  charging  malicious  mischief  by 
use  of  poisonous  substance  in  language  of 
stotute  is  sufficient. — ^People  v.  Keeley.  81  Cal. 
210,  212,  22  Pac.  593. 

An  information  charging  defendant  with 
destroying  or  injuring  a  public  jail  need  not 
describe  the  offense  as  a  felony  or  a  misde- 
meanor.—People  V.  Boren,  139  Cal.  210.  72 
Plac.  899.  ' 

Under  Penal  Code,  section  950.  providing 
that  an  information  must  contain  a  state- 
ment of  the  facts  constituting  the  offense, 
and  section  606,  punishing  ^fvery  person  who 
breaks,  pulls  down,  or  otherwise  destroys  or 
injures  any  public  jail,  an  information  charg- 
ing that  defendant  cut,  broke  and  injured 
a  public  jail  sufficiently  stated  the  facts  con- 
stituting the  offense.-^People  ▼.  Boren,  139 
CaL  210,  72  Pac.  899. 

It  is  not  necessary  to  the  commission  of 
the  crime  of  injuring  a  public  jail  to  show 
that  the  accused  was  confined  therein  under 
commitment. — People  v.  Boren,  139  Cal.  210. 
72  Pac.  899. 

A  complaint  charging  the  misdemeanor  de- 
fined by  section  604  of  the  Penal  Code,  for 
the  deatmetioB  of  a  standing  crop  of  grain, 


in  the  language  of  the  statute,  with  an  aver* 
ment  of  ownership  of  the  grain,  is  sufficient, 
without  alleging  that  the  ease  is  one  "for 
which  a  punishment  is  not  otherwise  pre- 
scribed by  this  code." — ^Hogan  v.  Superior 
Court,  16  Cal.  App.  783,  117  Pac.  947. 

It  is  only  when  an  exception  in  a  statute 
is  included  in  the  description  of  the  offense 
charged  that  the  exception  must  either  be 
affirmed,  if  applied  to  the  description,  or 
negatived,  if  not  so  applied,  but  it  must  be 
pleaded  in  either  case,  as  constituting  part  of 
the  offense  charged.  But  where  the  excep- 
tion is  no  part  of  the  offense  charged,  but 
deals  merely  with  the  matter  of  punishment 
for  the  crime  described  in  the  statute,  it 
need  not  be  pleaded. — ^Hogan  v.  Superior 
Court,  15  Cal.  App.  783,  117  Pac.  947. 

The  felony  provided  for  in  section  600  of 
the  Penal  Code,  for  the  burning  of  anv  grow- 
ing or  standing  grain,  and  the  misdemeanor 
punishable  for  malicious  injury  to  the  free- 
hold, by  maliciously  injuring  or  severing  any- 
thing attached  thereto,  or  the  produce  thereof 
in  section  602  of  the  Penal  Code,  are  dis- 
tinct, though  similar,  crimes,  but  not  excep- 
tional to  the  offense  described  in  section  604 
of  that  code,  and  need  not  be  pleaded  or  re- 
ferred to  in  describing  the  offense  punishable 
thereunder.— Hogan  v.  Superior  Court, '16  Cal 
App.  783,  117  Pac.  947.  ' 

§  3.    Eridence. 

On  trial  for  injuring  a  county  jail,  it  may 
be  shown  that  the  injury  was  discovered 
after  the  date  aUeged  in  the  information  — 
People  V.  Sheldon,  68  Cal.  434,  9  Pac.  457. 

Proof  that  defendant  had  prepared  a  dyna- 
mite  bomb  to  place  on  a  railroad  track,  and 
was  on  his  way  with  it  to  a  previously  ap- 
pointed rendezvous  with  his  confederate, 
whence  the  two  intended  to  proceed  to  the 
track,  and  place  the  bomb  thereon,  but  was 
prevented  from  accomplishing  his  purpose  by 
the  presence  of  officers,  clearly  establishes  an 
attempt  to  place  the  bomb  upon  the  track  — 
People  V.  Stites,  75  Cal.  570,  17  Pac.  693.  * 

Indictment,  for  felonious  injury  to  dwell- 
*^^j^^  explosion  of  gunpowder,  alleging  title 
of  dwelling  in  husband,  is  supported  by  proof 

of  title  in  wife  and  possession  of  husband 

People  V.  Coyne,  116  Cal.  295,  297,  48  Pkc, 

21o. 

On  a  prosecution  for  injuring  a  public  jail, 
the  admission  in  evidence  of  the  broken  bars 
of  iron  was  not  error,  where  a  witness  tes- 
tified that  he  received  them  for  a  third  per- 
son, and  that  they  fitted  in  the  iron  bars  of 
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the  jail.— People  r.  Boren,  139  CaL  210,  72 

Pac.  899. 

• 

On  a  prosecution  for  injuring  a  public  jail, 
parol  evidence  that  defendant  was  legally 
confined  therein  at  the  time  of  thtf>  offense 
was  admissible  as  showing  a  motive. — ^People 
▼.  Boren,  139  Cal.  210,  72  Pac.  899. 

On  a  prosecution  for  injuring  a  public  jail, 
the  admission  of  evidence  that  defendant  was 
surrendered  hy  his  bondsmen  on  a  charge  of 
felony  was  not  erroneous,  where  it  was 
prompted  bj  defendant's  claim  that  he  was 
illegally  in  the  jail  at  the  time  of  injuring 
it.— People  V.  Boren,  139  Cal.  210,  72  Pac.  899. 

§4.    Sentence  and  pnnUhment. 

Malicious  mischief  by  use  of  poisonous 
substance  is  punishable  by  imprisonment  in 
state's  prison. — People  v.  Keeley,  81  CaL  210, 
213,  22  Pac.  593. 

Penal  Code,  section  606,  making  the  will- 
ful  injury  to  a  public  jail  punishable  "by  fine 
not  exceeding  ten  thousand  dollars  and  by 
imprisonment  in  the  state  prison  not  exceed- 
ing five  years,"  defines  a  felony,  and  not  a 
misdemeanor,  within  section  17,  defining  a 
felony  as  a  crime  punishable  by  imprisonment 
in  the  state  prison,  though  a  fine  must  also  be 
imposed. — People  ▼•  Boren,  139  Cal.  210,  72 
Pac.  899. 


Penal  Code,  section  606,  makes  the  will- 
ful injury  to  a  public  jaU  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
five  years.  Section  666,  subdivision  2,  pro- 
vides that  one  convicted  of  an  offense  pun- 
ishable by  imprisonment  in  the  state  prison 
for  Ave  vears  or  less,  after  having  been  con- 
victed 01  a  former  offense,  also  punishable  by 
imprisonment  in  the  state  prison,  may  be 
punished  by  imprisonment  in  the  state  prison 
not  exceeding  ten  years.  A  defendant  was 
convicted  of  injurin|r  a  public  jail.  He  had 
formerly  been  convicted  of  a  state  prison 
offense.  Held,  that  a  sentence  of  eight  years 
io  state  prison  was  justified. — People  v. 
Boren,  139  Cal.  210,  72  Pac.  899. 

The  words  of  section  604,  "in  any  case  for 
which  a  punishment  is  not  otherwise  pre- 
scribed by  this  code,  is  guilty  of  a  misde- 
meanor," simply  means,  in  case  no  other  pun- 
ishment is  elsewhere  prescribed,  that  the 
crime  defined  shall  be  punished  as  a  misde- 
meanor by  the  infiiction  of  the  penalty  pre- 
scribed therefor  in  section  19  of  the  Penal 
Code. — ^Hogan  v.  Superior  Court,  16  Cal.  App. 
783,  117  Pac.  947. 

§5.    Appeal  and  error. 

Conviction  for  malicious  mischief,  in  break- 
ing the  doors  and  otherwise  injuring  the  jail 
of  Tulare  county,  sustained. — People  v.  Vin- 
cent, 1  Cal.  Unrep.  681. 


ICALIGIOnS  PBOSEGXTTION. 

I.    NATTJBE  AMB  OOMMENOEMENT  OF  PB08BCUTI0N. 

I    1.  Instigation  of  or  participation  in  prosecution. 

I   2.  Criminal  prosecution  in  general, 

i   8.  Actions  and  proceedings  in  rem. 

i    4.  Injury  from  prosecution. 

XL    WANT  OF  PROBABLE  CAUSE. 

I    5.  Necessity. 

I   6.  Nature  and  elements  of  probable  cause. 

I    7.  Criminal  prosecutions  in  general. 

i    8.  —  Actual  guilt  of  accused. 

I    9.  —  Belief  in  guilt  of  accused. 

1 10.  —  Advice  of  counsel. 

1 11.  Advice  of  prosecuting  officer  or  magistrate. 

1 12.  Inference  from  result  of  prosecution. 
1 18.  Civil  actions  and  proceedings. 

m.    MALIOB. 

1 14.  Necessity. 

1 16.  Malice  in  general. 

1 16.  —  Implied  malice. 

1 17.  Motive  of  prosecution  and  inference  from  want  of  probable  cause. 

1 18.  Inference  from  result  of  prosecution. 

tf,    nBMXKATION  OF  PBOSEOUTION. 

1 19.  Necessity  of  and  mode  of  termination. 
I  20.  JTlnality  of  determination. 

I  21.  Scope  and  effect  of  determination  and  reversal  on  appeaL 
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▼.    ACTIONS. 


9  22.  Nature  and  form  of  remedy. 

I  23.  Grounds  of  action. 

f  24.  Time  to  sue  and  limitationa. 

9  25.  Pleading  in  general. 

1 26.  Bequisites  and  sufficiency  of  the  complaint  in  general. 

S  27.  Malice  and  want  of  probable  cause. 

S  28.  Termination  of  prosecution. 

9  29.  Issues,  proof  and  variance. 

9  30.  Presumptions  ^nd  burden  of  proof. 

9  31.  Admissibility  of  evidence  in  general. 

9  32.  —  Probable  cause  and  malice. 

9  33.  Weight  and  sufficiency  of  evidence. 

9  34.  Damages  in   general. 

9  35.  Amount   awarded. 

9  36.  Questions  for  court  and  jury. 

9  37.  Instructions. 

9  38.  Verdict  and  findings. 

9  39.  Judgment — Setting   aside. 

9  40.  Appeal  and  error. 

See,  alio,  Arrest;  Falie  Imprisoiiineiit. 


Abase  of  process.    See  Process,  IV. 

Distinction  between  false  imprisonment 
and  malicious  prosecution.  21  Ann. 
Gas.  457. 

Distinction  between  malicious  abuse  of 
process  and  malicious  prosecution.  3 
Ann.  Gas.  722;  Ann.  Cas.  1915 A,  831. 

Liability  of  attornepr  for  malicious  prose- 
cution in  bringing  suit  for  client. 
Ann.  Cas.  1915B,  718. 


L    KATUBE 


AND  COMMENCEMBNT  OF 
PBOSEOUTION. 


§  1.    Xostlgatlon  of  or  participation  in  prose- 
cntioii. 

One  who  gives  another  a  carte  blanche 
to  use  his  name  as  he  sees  fit  in  prosecuting 
suits,  without  informing  himself  as  to  the 
eireumstances  or  facts,  and  shares  the  com- 
pensation, cannot  afterward,  in  an  action 
against  both  for  malicious  prosecution,  shield 
himself  from  the  consequences  on  the  plea  of 
ignorance,  or  on  the  pretense  that  he  might 
possibly  have  supposed  there  was  a  good 
cause  of  action. — Kinsey  v.  Wallace,  36  Cal. 
462. 

A  party  who  maliciously  and  without  prob- 
able cause  institutes  a  prosecution  for  a  pub- 
lic offense  cannot  defend  an  action  for  dam- 
ages therefor  on  the  ground  that  the 
complaint  sworn  to  by  him  does  not  state 
facts  legally  sufficient  to  constitute  the 
offense. — Harrington  ▼•  Tibbet,  143  Cal.  78, 
76  Pae.  816. 

§  2.    Crlmiiul  pfowcvtion  In  general. 

While  the  unauthorised  issuance  of  a  war* 
rant  by  a  magistrate  on  a  complaint  which 
fails  to  charge  the  accused  with  any  crime, 
and  the  arrest  and  imprisonment  of  the  ac- 
cused thereunder,  may  give  the  accused  a 
right  of  action  against  the  complainant  for 


false  imprisonment,  it  does  not  authorize  an 
action  for  malicious  prosecution. — Krause  v. 
Spiegel,  94  Cal.  370,  28  Am.  St.  Bep.  137,  15 
L.  E.  A.  707,  29  Pac.  707. 

Defendant  charged  plaintiff  before  a  mag- 
istrate with  having  committed  slander  of 
and  concerning  defendant,  and  procured  a 
warrant  to  issue,  whereupon  plaintiff  was 
arrested  and  imprisoned,  and  on  hearing  dis- 
charged. Held,  in  an  action  for  malicious 
prosecution,  that  plaintiff  had  no  cause  of 
action,  defendant's  charge  before  the  magis- 
trate not  furnishing  any  ground  for  the  issu- 
ance of  the  warrant  of  arrest,  there  having 
been  no  imputation  of  any  criminal  act 
therein. — Krause  v.  Spiegel,  94  Cal.  370,  28 
Am.  St.  Bep.  137,  15  L.  B.  A.  707,  29  Pac. 
707. 

In  an  action  for  malicious  prosecution,  de- 
fendant's failure  to  give  the  justice  issuing 
the  warrant  plaintiff's  correct  name  held  no 
defense. — Cochran  v.  Bones,  1  Cal.  App.  729, 
82  Pac.  970. 

Where  defendant  maliciously  procured 
plaintiff's  arrest  for  petit  larceny  without 
probable  cause,  it  was  no  defense  to  a  suit 
for  malicious  prosecution  that  the  complaint 
did  not  charge  such  offense  as  defined  by  the 
code. — Cochran  v.  Bones,  1  Cal.  App.  729,  82 
Pac.  970. 

Effect  of  lack  of  jurisdiction  of  court 
where  prosecution  was  commenced.  2 
L.  B.  A.  (N.  S.)  1100. 

Institution  of  proceedings  sufficient  to 
support  action  of  malicious  prosecu- 
tion.    12  Ann.  Cas.  1021. 

Irregular  or  defective  process  or  pro- 
ceedings.   2  L.  B.  A.  (N.  S.)  1106. 

Kalieious  prosecution  of  criminal  charges. 
26  Am.  St.  Bep.  127. 

lYoid  process,  failure  to  charge  crime.  2 
L.  E.  A.  (N.  S.)  1103. 
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§  S.    ActtosB  and  pcooeedings  1&  rem. 

An  action  for  malicions  prosecation  does 
not  lie  where  the  alleged  malicions  soit  was 
founded  on  a  juit  claim,  although  such  claim 
was  smaller  than  that  for  which  the  suit  was 
brought,  when  it  does  not  appear  that  prop- 
erty was  attached  to  a  greater  yalne  than  the 
amount  of  such  claim. — Orant  t.  Moore,  29 
Gal.  644. 

When  a  debt  is  secured  by  mortgage,  want 
of  probable  cause  for  attachment  is  matter 
of  law.— Kinsey  v.  Wallace,  36  Gal.  462,  476. 

There  can  be  no  recovery  for  the  malicious 
suing  out  of  a  writ  of  attachment  against 
real  estate  without  probable  cause,  when  it 
does  not  appear  that  it  was  fully  executed, 
as  required  by  Gode  of  Givil  Procedure,  sec- 
tion 542,  and  that  a  copy  of  the  writ,  descrip- 
tion of  the  property,  and  notice  were  lezt 
with  the  occupant  of  the  property,  or  posted 
thereon,  as  well  as  filed  with  the  recorder  of 
the  county. — Maskell  v.  Barker,  99  GaL  642, 
34  Pac.  340. 

One  having  good  cause  of  action  against 
another  who  wSlfully  sues  for  much  greater 
amount  and  attaches  property  pnttinff  de< 
fendant  to  expense  is  liable. — Glark  y.  Nord- 
holt,  121  Gal.  26,  28,  58  Pac.  400. 

Issuance  of  search-warrant  as  malicious 
prosecution.  1  Ann.  Gas.  996;  10  Ann. 
Gas.  372. 

Liability  for  suing  out  attachment  mali- 
ciously and  without  probable  cause. 
7  Ann.  Gas.  547. 

Malicious  prosecution  of  civil  actions.  14 
Am.  Dec.  599;  41  Am.  Bep.  346;  93 
Am.  St.  Bep.  454. 

Of  civil  actions.    44  Am.  Bep.  346. 

f4.    Itjury  flrom  proeecntion. 

A  suit  for  malicious  prosecution  of  a  civil 
action  may  be  maintained,  though  no  process 
other  than  the  summons  was  issued  therein.^ 
Eastin  v.  Bank  of  Stockton,  66  GaL  123,  56 
Am.  Bep.  77,  4  Pac.  1106. 

In  action  for  malicious  prosecution,  injury 
to  plaintiff  is  same,  whether  prosecution  was 
instituted  on  fahie  statement  of  fact  or  false 
conclusion  of  law. — ^Harrington  v.  Tibbet,  143 
CaL  78,  76  Pac  816. 


XL    WAirr  OF  FBOBABLB  CAUSE. 

1 6.    Keoeaslty. 

It  is  essential  to  recovery  in  an  action  for 
malicious  prosecution  that  the  prosecution 
should  have  been  instituted  maliciously,  and 
without  probable  cause. — Potter  v.  Scale,  8 
Oal.  217;  Anderson  v.  Goleman,  53  Gal.  188. 

Primarv  question  to  be  considered  is  want 
of  probable  cause  for  the  prosecution  com- 

J Gained  of,  to  maintain  an  action  for  ma- 
Iflioui  prosecution,  and  this  must  be  estab- 
lished before  plaintiff  can  recover. — Grant  v. 
Moore,  89  Cal.  644. 

An  aotlon  for  malicious  prosecution  can- 
nel  be  sustained  unless  a  want  of  probable 


eause  for  the  prosecution  ii  shown. — ^Dwain  t. 
]>escalso,  66  CfaL  415,  5  Pac.  903. 

It  is  no  ground  of  action  that  a  suit  was 
maliciously  commenced^  unless  it  was  also 
commenced  without  probable  cause. — Lacey  v. 
Porter,  103  GaL  597,  37  Pac.  635. 

Plaintiflf  must  establish  not  only  malice, 
but  want  of  probable  cause. — €mith  v.  Liver- 
pool etc.  Ins.  Go.,  107  Gal.  432,  40  Pac.  540. 

The  plaintiff  in  an  action  for  malicious 
prosecution  must  establish  both  malice  and 
want  of  probaole  cause  for  the  prosecution. 
Malice  may  be  inferred  from  want  of  prob- 
able cause,  but  the  latter  can  never  be  im- 
pHed  from  proof  of  malice;  and  where  the 
evidence  for  the  plaintiff  fails  to  show  want 
of  probable  cause,  a  nonsuit  is  proper  upon 
that  ground. — McKenna  v.  Heinlen,  128  Gal. 
97,  60  Pac.  668. 

In  actions  for  malicious  prosecution  the 
plaintiff  must,  in  order  to  recover,  establish 
not  only  malice  but  want  of  probable  cause. 
These  two  elements  are  essential,  and  they 
must  concur  or  the  action  will  not  lie.^Bed- 
gate  V.  Southern  Pac.  Go.,  24  Gal.  App.  573, 
141  Pac.  1191. 

Malice  and  want  of  probable  cause  must 
both  concur  to  give  right  of  action 
for  malicious  prosecution.  12  Am.  Dec. 
265. 

Want  of  probable  eause  as  an  element. 
4  L.  B.  A.  258. 

Want  of  probable  cause  for  wrongful 
search  of  premises.  39  Ii.  B.  A.  (N.  S.) 
207. 

§6.    Katoce  and  eienMols  of  pnliable  cavae. 

Public  policy  and  security  require  that 
prosecutors  should  be  protected  by  the  law 
for  the  civil  liabilities,  except  in  those  cases 
where  the  two  elements  of  malice  in  the 
prosecutor  and  want  of  probable  cause  for 
the  prosecution  both  occur. — ^Potter  y.  Seale, 
8  Gal.  217. 

Probable  cause  mmj  be  defined  as  a  sus* 
picion  founded  upon  circumstances  sufficiently 
strong  to  warrant  a  reasonable  man  in  the 
belief  that  the  charge  is  true. — ^Potter  v. 
Seale,  8  Gal.  217. 

Malice  and  want  of  probable  eause  must 
concur  in  order  to  sustain  an  action  for  ma- 
licious prosecution.  If  either  of  these  be 
wanting  the  action  must  fail.^Anderson  v. 
Goleman,  53  Gal.  188;  Jones  v.  Jones,  71  GaL 
89,  11  Pac.  817;  BaU  v.  Bawles,  93  Gal.  222, 
27  Am.  St.  Bep.  174,  28  Pac.  937. 

Where  a  civil  action  was  instituted  three 
times,  but  dismissed  without  trial,  no  action 
for  malicious  prosecution  thereof  would  lie, 
as  a  judgment  on  the  merits  in  defendant's 
favor  is  an  essential  element  of  the  evidence 
of  want  of  probable  cause. — Hurgren  v. 
Mutual  Life  Ins.  Go.,  6  Gal.  Unrep.  964,  69 
Pac.  615. 

As  a  general  rule,  no  action  for  damages 
can  be  prosecuted  against  a  plaintiff  in  an 
action  from  the  fact  per  se  that  the  action 
was  unsuccessful  or  abated.    The  action  must 
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hare  been  prosecuted  maliciously  and  without 
probable  cause  or  the  plaintiff  cannot  be 
made  liable  for  bringing  it. — ^Vesper  v.  Crane 
Co.,  165  Cal.  86,  L.  B.  A.  1915A,  541,  130  Pae. 
876. 

Probable  cauee  as  justification  of  officer 
making  arrest.    61  L.  B.  A.  225. 

Pk'obable   cause  for  making  arrest.    42 
L.  B.  A.  (N.  S.)  76. 

§7.    CzlnUiial  proncntioiii  In  generaL 

Plaintiff,  whose  mother  was  incompetent, 
and  in  charge  of  a  guardian,  asked  the  guard- 
ian for  her  personal  property,  and  was  re- 
fused, and  told  that  it  was  to  be  sold.  After* 
ward,  in  the  absence  of  the  guardian,  he 
borrowed  of  the  guardian's  agent  a  team  of 
horses  to  go  to  a  town,  the  agent  agreeing 
to  go  there  and  bring  the  team  back.  Plain* 
tiff  went  in  a  different  direction,  and,  while 
the  agjent  was  gone,  took  personal  property 
belonging  to  his  mother's  estate,  and  went 
sway.  The  agent  informed  defendant,  an- 
other son,  who  stated  the  facts  to  the  dis- 
trict attorney,  and  the  latter  advised  that 
grand  Isirceny  had  been  committed,  and  pre- 
psred  a  complaint  which  was  sworn  to  by 
defendant,  and  plaintiff  was  arrested,  brought 
eae  hundred  and  thirteen  mUes,  ezandned, 
and  discharged.  He  was  subjected  to  no 
other  indignity,  and  was  not  confined  in  jail. 
Held,  that  there  was  i^obable  cause  for  the 
arrest,  and  no  malice,  and  that  plidntiff  could 
Bot  recover  for  malicious  pro6ecution.-^ones 
T.  Jones,  71  Cal.  89,  11  Pac.  817. 

In  an  action  for  causing  plaintifTs  ar- 
rest for  threatening  to  enter  on  land  and  de- 
tain the  same  by  foree  and  riolence,  evidence 
that,  when  arrested,  plaintiff  was  a  member 
of  a  society  the  purpose  of  which  was  to 
take  possession  of  the  land;  that  plaintiff, 
with  fourteen  other  men  and  a  team  loaded 
with  lumber,  was  going  on  the  land  when 
stopped  by  defendant;  and  that  one  of  the 
party  told  defendant  he  might  as  wen  yield, 
as  they  bad  three  hundred  or  four  hundred 
men,  and  would  go  on  the  land — showed 
probable  cause  for  plaintifTs  arrest.^Lacey 
V.  Porter,  103  Cal.  597,  37  Pac.  635. 

In  an  action  for  malicious  prosecution 
of  plaintiff  for  willfully  tearing  down  a  f enee 
to  make  a  passage  through  an  indosure,  it 
appeared  that  plaintiff  was  in  possession  of 
land  under  a  lease  providinff  that,  if  the 
lessor  sold  any  part  of  the  land  on  which 
there  was  a  crop,  such  portion  would  be  re- 
leased by  paying  plaintiff  a  reasonable  com- 
pensation for  his  labor  on  the  crop.  Defend- 
ant bougbt  the  land  while  there  was  a  crop 
OB  it,  and  plaintiff  refused  to  surrender  pos- 
session till  paid  for  his  labor.  Defendant 
Bailed  up  the  fence  to  a  field  at  a  place  where 
plaintiff  used  to  enter  it,  and  told  plaintiff, 
if  he  wanted  law.  he  would  give  it  to  him. 
Plaintiff  pried  off  the  boards  nailed  up  by 
defendant.  The  attorney  who  advised  the 
prosecution  of  plaintiff  testified  that  defend- 
ant told  him  that  plaintiff  had  broken 
through  the  fence,  and  that  he  knew  there 
was  a  dispute  between  plaintiff  and  defend- 
ant as  to  plaintiffs  right  to  enter  the  field, 


but  did  not  testify  as  to  any  other  facts  on 
which  his  advice  was  given.  He  stated  that 
on  the  trial  of  plaintiff  no  facts  were  brought 
out  of  which  he  was  ignorant.  Held,  that 
the  evidence  is  insufficient  to  show  probable 
cause. — Seabridge  v.  McAdam,  108  Cal.  345, 
41  Pac.  409. 

It  is  not  necessary  to  justify  an  arrest  that 
the  complainant  be  possessed  of  proofs  of 
guilt  beyond  a  reasonable  doubt.  All  that 
the  law  requires  is  that  the  complainant  have 
reasonable  cause  to  believe  that  the  crime  has 
been  committed  and  that  he  is  not  actuated 
by  malice. — Bedgate  v.  Southern  Pac.  Co.,  24 
Cal.  App.  573,  141  Pac.  1191. 

Liability  for  continuance  of  prosecution 
without  probable  cause.  15  Ann.  Cas. 
157. 

Where  there  was  a  want  of  jurisdiction. 
64  L.  B.  A.  486. 


18. 


Actual  guilt  of  accused. 


Where  telep^raph  wires  were  willfully  cut 
by  the  plaintiffs  under  the  advice  of  coun- 
sel for  the  purpose  of  testing  the  legality 
of  wires  erected  and  maintained  under  a « 
franchise  of  the  board  of  supervisors,  and 
with  the  expectation  of  arrest  therefor,  prob- 
able cause  appears  for  the  prosecution,  and 
the  fact  that  the  plaintiff  was  discharged 
in  the  police  court  does  not  establish  a  want 
of  probable  cause  for  the  prosecution,  nor  re- 
quire the  submission  to  the  jury  of  that 
Question. — Davis  v.  Pacific  Tel.  etc.  Co.,  127 
!aL  312,  57  Pac.  764,  59  Pae.  698. 


|9. 


B«Uef  in  guilt  of  accused. 


It  must  appear  that  prosecutor  knew 
facts  to  justify  a  reasonable  belief,  and  be* 
lieved  in  the  guilt  of  plaintiff. — Harkrader 
V.  Moore,  44  C^  144. 

Parties    who,    in    good    faith,    and    upon 

S rounds  believed  at  the  time  to  be  snf- 
cient,  cause  the  arrest  of  supposed  offend- 
ers, should  not  be  mulcted  in  damages  merely 
because  the  accused  party  has  succeeded  in 
obtaining  an  acquittal.--<3anea  v.  Southern 
Pae.  B.  B.  Co.,  51  Cal.  140. 

A  prosecution  instituted  upon  the  appar- 
ently truthful  statements  of  a  child  eleven 
years  old,  who  claimed  to  have  seen  the 
plaintiff  commit  the  offense  with  which  he 
was  subsequently  charged,  is  not  without 
probable  cause. — ^Dwain  v.  Descalso,  66  Cal. 
415,  5  Pac.  903. 

Advice  of  counsel  is  no  defense  if  defend- 
ant did  not  believe  plaintiff  guilty  of  crime 
with  which  he  charged  him. — ^Vann  v.  Mc- 
Creary,  77  Cal.  434,  19  Pac.  826. 

The  reasonable  and  probable  cause  must 
appear  to  be  not  only  Reducible  in  j^oint  of 
law  from  the  facts,  but  to  have  existed  in 
the  defendant's  mind  at  the  time  of  the  pro- 
ceeding.—Ball  V.  Bawles,  93  Cal.  222,  27 
Am.  St.  Bep.  174,  28  Pac.  937. 

Where  the  facts  upon  which  an  arrest 
is  made  constitute  probable  cause,  and  the 
party  causing  the  arrest  acts  in  good  faith, 
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it  is  not  necesiary  to  bIiow  that  lie  eonsulted 
counsel  and  acted  npon  his  advice  in  caus- 
ing the  arrest,  though  taking  the  advice  of 
counsel  tends  to  show  good  faith  and  the  ab- 
sence of  malice. — Lacey  t.  Porter,  103  Cal. 
697,  37  Pac.  636. 

Probable  cause  ii  a  suspicion  founded 
upon  circumstances  sufficientlj  strong  to 
warrant  a  reasonable  man  in  t^e  belief  that 
the  charge  was  true.  Whether  the  alleged 
circumstances  existed  or  not  is  simply  a  ques- 
tion of  fact;  but,  conceding  their  existence, 
whether  or  not  they  constituted  probable 
cause  is  a  question  of  law.  In  the  present 
case,  after  a  review  of  the  evidence,  the 
court  is  of  the  opinion  that  the  circum- 
stances disclosed  a  case  of  probable  cause. 
Smith  V.  Liverpool  etc.  Ins.  Co.,  107  Cal.  432, 
40  Pac.  540. 

One  who  causes  another  to  be  prose* 
cuted  for  a  crime  is  not  liable  in  damages 
therefor,  unless  he  acts  through  malice,  and 
without  probable  cause,  and  it  is  the  policy 
of  the  law  that,  whenever  a  citizen  shaU 
have  reasonable  cause  to  believe  that  a  crime 
has  been  committed  he  shall  be  protected  in 
f.  his  efforts  to  secure  the  punishment  of  the 
offender,  and  he  is  not  to  be  mulcted  in  dam- 
ages because  the  defendant  is  able  at  the 
trial  to  establish  his  innocence  if  he  caused 
the  arrest  in  good  faith  and  without  malice, 
and  the  facts  within  his  knowledge  were  of 
such  a  character  as  to  induce  in  the  mind  of 
a  reasonable  man  the  honest  belief  that  a 
crime  was  committed. — Dunlap  v.  New  Zea- 
land Fire  etc.  Ins.  Co.,  109  CaL  365,  42  Pac. 
29. 

Where  it  appears  that  the  action  to 
recover  misappropriated  money  was  begun 
after  the  examination  of  all  known  books 
by  an  expert,  and  that  the  most  of  the  items 
set  forth  in  the  complaint  therein  presented, 
so  far  as  those  books  showed,  an  apparent 
misappropriation  by  the  defendant,  probable 
cause  for  the  prosecution  is  thereby  estab- 
lished; and  the  fact  that  the  defendant  was 
able  to  explain  the  discrepancy  in  the  books 
by  other  books  not  known  by  plaintiff  to 
exist  when  the  action  was  brought,  does  not 
establish  want  of  probable  cause  for  bring- 
ing the  action.^McKenna  v.  Heinlen,  12S 
Cal.  97,  60  Pac.  668. 

Probable  cause  is  a  suspicion  founded  npon 
circumstances  sufficiently  strong  to  warrant  a 
reasonable  man  in  believing  that  the  charge 
is  true.  If  Uie  facts  known  are  of  such 
character  as  to  induce  in  the  mind  of  a  rea- 
sonable man  the  honest  belief  that  a  crime 
has  been  committed,  he  is  justified  in  seeking 
to  have  the  crime  punished. — Johnson  v. 
Southern  Pacific  Co.,  157  Cal.  333,  107  Pae. 
611. 

It  is  not  necessary  that  the  person  insti- 
tuting the  criminal  prosecution  shall  make 
a  fall  investigation  of  the  crime  itself,  or 
seek  to  ascertain  whether  there  are  other 
facts  relating  to  the  offense,  or  to  try  to  find 
out  whether  the  accused  has  any  defense 
to  the  charge.  He  is  not  required  to  exhaust 
•11  sources  of  informstion  bearing  upon  the 
facta  which  have  come  to  his  knowledge. — 


Johnson  V.  Southern  Pacific  Co.,  157  Cal.  838, 
107  Pac.  611. 

Where  the  conductor  as  codefendant  testi- 
fied to  his  practice,  in  granting  stopovers,  to 
write  the  number  of  the  station,  whereby 
he  knew,  for  that  and  other  reasons,  includ- 
ing proof  of  plaintiff's  handwriting,  that  the 
ticket  had  been  altered  from  a  stopover,  at 
Pajaro,  so  as  to  read  San  Jose,  and  had  been 
sold  by  plaintiff  to  another  person,  so  as  to 
call  for  another  ride  from  oan  Jose  to  Pa- 
jaro, the  objection  that  the  conductor  had 
not  stated  that  practice  to  counsel,  if  true, 
could  not  render  plaintiff  guiltless  of  the 
offense.— Johnson  v.  Southern  Pacific  Co.,  157 
Cal.  333,  107  Pac.  611. 

Probable  cause  is  a  suspicion  founded  upon 
circumstances  sufficiently  strong  to  warrant 
a  reasonable  man  in  sayins  that  the  charge 
is  true. — Carpenter  v.  Ashley,  15  Cal.  App. 
461,  115  Pac.  268. 

The  defense  must  be  that  defendants  did 
believe,  and  had  reasonable  grounds  to  be- 
lieve, tnat  the  accusation  was  well  founded. — 
Carpenter  v.  Sibley,  15  Cal.  App.  589,  119  Pac. 
391. 

Probable  eanse  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  belief  of  the 
party  prosecuting. — Carpenter  v.  Sibley,  15 
Gal.  App.  589,  119  Pae.  391. 

Tlie  gravamen  of  the  charge  of  malicious 
prosecution  of  the  plaintiff  by  the  defendants, 
upon  the  criminal  charge  of  subornation  of 
perjury,  is  that  the  defendants  instituted  the 
criminal  prosecution  without  probable  cause^ 
that  is,  without  having  such  knowledge  or  in- 
formation as  would  superinduce  in  the  mind 
of  an  ingenuous  and  unprejudiced  person  a 
reasonable  belief  that  plaintiff  was  guilty  of 
the  charge. — Carpenter  v.  Sibley,  15  Cal.  App. 
589,  119  Pac.  391. 

Reasonable  or  probable  cause  is  a  suspicion 
founded  upon  circumstances  sufficiently  strong 
to  warrant  a  reasonable  man  in  the  belief  that 
the  charge  is  true. — Bedgate  v.  Southern  Pac. 
Co.,  24  Cal.  App.  573,  141  Pac.  1191. 

Belief  of  prosecutor.  18  L.  B.  A.  (N.  S.) 
63. 

Belief  of  defendant  in  truth  of  charge 
made  against  plaintiff  as  question  of 
law  or  fact  in  action  for  malicious 
prosecution.     Ann.  Cas.  1912C,  1043. 

Commission  of  similar  act  by  friend  or 
relative  as  probable  cause  for  belief 
in  person's  guilt.  Ann.  Cas.  1916A, 
1125. 


§10. 


AdTlca  of  coiunael. 


Defense  that  defendant  acted  by  advice 
of  counsel  is  insufficient  unless  it  shows  that 
a  full  and  fair  statement  of  case  was  made. 
Bliss  V.  Wyman,  7  CaL  257. 

In  an  action  for  malicious  prosecution, 
defendant  is  not  liable,  if  it  appears  that  he 
had  laid  all  the  facts  in  the  case  before  an 
attorney  in  ffood  faith,  and  that  he  acted 
upon    the    opinion  given    by  sack  attorney, 
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fhoagh   Bueli   opinion  was  erroneous.— Potter 
V.  Seale,  8  Cal.  217. 

Defendant  may  rebnt  the  plaintiff's  evi- 
dence as  to  want  of  probable  cause  hj  show- 
ing that  he  acted  in  good  faith,  under  the 
advice  of  counsel,  after  a  full  and  fair  state- 
ment to  his  counsel  of  the  facta  of  the  case. 
Levy  V.  Brannan,  39  Cal.  485. 

The  plaintiff  found  the  cows  of  the  de- 
fendant in  his  garden,  and  sent  to  him 
to  come  and  paj  the  damage  done  by  the 
eowB  and  to  take  them  away.  The  defend- 
ant thereupon  went  to  an  attorney  and  told 
him  that  he  had  heard  that  the  plaintiff  had 
his  cows,  and  had  secreted  them,  and  that  he 
could  not  find  them;  and  the  attorney  ad- 
vised the  defendant  to  cause  the  arrest  of 
the  plaintiff  for  larceny,  which  was  done. 
Held,  that  there  was  a  want  of  probable 
cause  for  the  arrest. — Wild  ▼.  Odell,  56  Cal. 
136. 

In  an  action  for  a  malicious  prosecution 
upon  a  criminal  charge,  in  order  that  the 
defendant  may  escape  responsibility  for  the 
prosecution  upon  the  ground  that  he  acted  in 
good  faith  upon  the  advice  of  counsel  that 
there  was  probable  cause  for  believing  the 
plaintiff  guilty  of  the  crime  charged,  he  must 

?rove  that  before  receiving  the  advice  he 
airly  and  fully  stated  to  his  counsel,  or  at 
least  that  his  counsel  knew,  all  the  facts 
within  defendant's  knowledge  tending  to 
prove  or  disprove  probable  cause  for  the 
prosecution;  and  also  that  at  the  time  of 
commencing  the  prosecution  he  believed  the 
plaintiff  to  be  guilty  as  charged. — Djtwson  v. 
Schloss,  93  CaL  194,  29  Pac.  31. 

The  general  rule  in  reference  to  the 
advice  of  counsel  as  a  defense  in  actions 
for  malicious  prosecutions  is,  that  where  a 
party  has  communicated  all  the  facts  bearing 
on  the  case  of  which  he  has  knowledge,  or 
could  have  ascertained  by  reasonable  dili- 
gence and  inquiry,  and  has  acted  upon  the 
advice  received,  honestly  and  in  good  faith, 
the  want  of  probable  cause  is  negatived,  and 
the  action  for  malicious  prosecution  will  not 
lie. — Bandell  v.  Sherman,  107  Cal.  391,  40 
Pae.  493. 

F&cts  within  the  knowledge  of  the  prose- 
cuting witneas  putting  him  mpon  inquiry 
with  reference  to  other  facts,  or  making  him 
presumptively  cognizant  of  other  facts,  bear 
only  upon  his  good  faith  in  making  a  state- 
ment of  the  case  to  counsel;  but  such  facts 
and  circumstances  do  not  alter  the  rule  that 
where  he  makes  a  full  and  fair  statement  of 
the  material  facts  known  by  him,  or  which 
he  had  reasonable  ground  to  believe  existed 
at  the  time,  he  is  protected  by  the  advice  of 
the  district  attorney,  and  is  not  required,  be- 
fore making  the  complaint,  to  learn  or  make 
inquiry  as  to  other  material  facts. — Dunlap 
V.  New  Zealand  Fire  etc.  Ins.  Co.,  109  Cal. 
365,  42  Pac.  29. 

In  order  to  claim  protection  under  ad- 
vice of  counsel,  "good  faith"  of  counsel 
in  giving  the  advice  is  immaterial. — Sea- 
bridga  v.  McAdam,  119  Cal.  460,  462,  51  Pac. 
69L 


A  defendant  in  an  action  for  malicious 
prosecution,  who  relies  on  the  defense  of 
probable  cause  by  showing  that  he  in  good 
faith  acted  on  the  advice  of  counsel,  after 
having  disclosed  to  him  all  tiie  material  facts 
within  his  knowledge  relating  to  the  offense 
and  the  accusation,  need  not  show  that  he 
also  disclosed  all  the  material  facts  bearing 
on  the  case  which  he  could  have  ascertained 
by  reasonable  diligence,  the  other  disclosures 
being  sufficient. — Holliday  v.  HoUiday,  6  Cal. 
Unrep.  1,  53  Pac.  42. 

In  order  that  an  advice  of  counsel  shall 
be  a  defense  to  malicious  prosecution,  it  is 
unnecessary  that  all  facts  which  the  prosecu- 
tor "could  have  ascertained  by  reasonable 
diligence"  should  have  been  disclosed  to 
counsel.  (Judgment,  6  CaL  Unrep.  1,  53  Pac. 
42,  reaffirmed.)— Holliday  v.  HoUiday,  123 
Cal.  26,  55  Pac.  703. 

Penal  Code,  section  591,  provides  that 
any  person  who  maliciously  removes  or  ob- 
structs any  line  of  telegraph,  or  severs  any 
wire  thereof,  is  guilty  of  a  misdemeanor. 
In  an  action  for  malicious  prosecution  the 
evidence  disclosed  that  plaintiff  was  a  house- 
mover;  that,  to  test  a  Taw  requiring  him  to 
pay  the  expense  of  movine  telegraph  wires 
when  necessary  in  moving  buildings,  he  em- 
ployed an  attorney,  who  advised  plaintiff  to 
cut  defendant's  wires,  after  giving  the  latter 
notice  to  remove  them,  at  the  same  time  ad- 
vising him  that  he  would  probably  be  ar- 
rested; that  thereafter  plaintiff  cut  defend- 
ant's wires,  and  was  arrested,  and  charged 
with  cutting  telegraph  wires,  contrary  to  the 
provisions  of  section  591;  and  that  he  was 
acquitted  in  the  police  court  on  the  charge. 
Held,  that  the  evidence  does  not  show  such 
want  of  probable  cause  as  to  require  its  sub- 
mission to  the  jnry. — Davis  v.  Pacific  Tele- 
phone etc.  Co.,  57  Pac.  764. 

Where  the  evidence  of  the  attorney  for 
the  plaintiff  in  the  original  action  is  of- 
fered, not  to  show  probable  cause,  but  merely 
to  show  the  facts  upon  which  the  action 
proceeded,  from  which  the  court  might  de- 
termine whether  there  was  a  want  of  prob- 
able cause,  the  rule  that  the  advice  of  coun- 
sel will  not  conclusively  diield  the  party  un- 
less he  has  made  a  full  and  fair  disclosure 
of  all  the  facts  does  not  apply  to  the  case.— 
McKenna  v.  Heinlen,  128  Cal.  97,  60  Pac.  668. 

Good  faith  on  the  part  of  one  who  would 
justify  an  arrest  upon  a  criminal  charge 
under  the  advice  of  counsel  requires  not  only 
that  he  should  disclose  to  the  counsel  all 
material  facts  known  to  him,  but  also  that, 
if  he  has  reasonable  ground  to  believe  that 
other  facts  exist  tending  to  exculpate  the 
person  accused,  he  should  either  himself 
make  inquiry,  or  disclose  his  belief  of  such 
facts  to  the  counsel,  that  he  may  have  an 
opportunity  to  make  such  inquiry. — Scrivani 
y.  Dondero,  128  Cal.  31,  60  Pac.  463. 

The  defendant,  in  malicious  prosecution, 
cannot  maintain  the  existence  ^  probable 
cause  in  law  by  proving  that  he  acted  upon 
the  advice  of  counsel,  unless  he  also  shows 
that  he  made  to  counsel  before  receiving  the 
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ctdviee,  a  full,  fair  and  honest  statement  of 
the  facts  then  known  to  him  bearing  upon  the 
guilt  of  the  aecnsed  person.— Stone  y.  Wolfe» 
168  Cal.  261,  141  Pae.  1190. 

The  defendant  in  an  action  for  damages  for 
malicious  proeecntion  eannot  ayail  himself  of 
the  defense  of  advice  of  counsel,  where  it  ap- 
pears from  the  evidence  that  he  knew  that 
there  was  no  cause  for  the  prosecution  but 
failed  to  disclose  the  fact  to  his  counsel  or 
the  district  attorney. — Stone  v.  Wolfe,  168 
Cal.  261,  141  Pac.  1190. 

Advice  of  counsel  as  affecting  liability 
for  exemplary  damages  for  malicious 
prosecution.    29  L.  B.  A.  (N.  B.)  281. 

Advice  of  counsel  as  defense  to  action 
for  malicious  prosecution.  1  Ann.  Cas. 
932;  11  Ann.  Cas.  954;  Ann.  Cas. 
1912D,  423;  18  L.  B.  A.  (N.  8.)  49; 
39  L.  B.  A.  (N.  8.)  207. 

In  action  for  wrongful  search  of  prem- 
ises.   39  L.  B.  A.  (N.  S.)  207. 

Nature  or  correctness  of  advice  given. 
18  L.  B.  A.  (N.  S.)  65. 

Person  giving  advice.  18  L.  B.  A« 
(N.  S.)  69. 

§  11.    Advice  of  pfOiecotfnff  oflloer  or 

magistrate. 

In  an  action  for  malicious  prosecution, 
the  fact  that  defendant,  in  instituting  the 
prosecution,  acted  in  good  faith  on  the  advice 
of  a  justice,  is  sufficient  to  show  probable 
cause  or  excuse  the  want  of  it. — ^Potter  v. 
Scale,  8  Cal.  217;  Ball  v.  Bawles,  98  Cal.  222, 
27  Am.  St.  Bep.  174,  28  Pac.  937. 

A  person  who  in  good  faith  makes  affi- 
davit before  a  ma^strate  of  facts  conceded 
to  De  true,  and  which  the  magistrate  errone- 
ously determines  to  be  a  particular  offense, 
and  issues  a  warrant  accordingly,  is  not  lia- 
ble to  the  person  arrested  for  malicious  pros- 
ecution.— Hahn  v.  Schmidt,  64  Cal.  284,  30 
Pac.  818. 

Malicious  prosecution  cannot  be  main- 
tained for  arrest  made  under  advice  of  dis- 
trict attorney  after  full  and  fair  statement 
of  facts  to  him. — Jonee  v.  Jones,  71  Cal.  89, 
93,  11  Pac.  817. 

If  a  prosecuting  witness  takes  the  advice 
of  the  prosecuting  attorney  and  lays  before 
him  all  the  facts  within  his  knowledge  relat- 
ing to  the  alleged  offense  and  is  advised  by 
him  that  they  constitute  a  crime,  he  is  pro- 
tected in  prosecuting  the  same;  and  the  de- 
fense of  probable  cause  is  sufficiently  estab- 
lished if  it  be  shown  that  he  has  laid  before 
this  officer  a  full,  fair  and  correct  statement 
of  all  the  facts  known  to  him,  or  which  he 
had  reason  to  believe  existed,  without  any 
suppression,  evasion,  or  falsehood,  and  as  he 
believed  them  to  be,  and  that  he  has  acted 
honestly  upon  the  advice  given  him. — ^Dunlap 
V.  New  Zealand  Fire  etc.  Co.,  109  Cal.  365,  42 
Pac.  29. 

An  instruction  requested  by  defendant  that 
taking  the  advice  of  the  police  judge,  particu- 
larly where  he  is  also  a  practitioner  of  the 


law,  under  the  same  circumstances  as  here- 
tofore stated,  before  filing  the  complaint  in 
the  action  in  the  police  court,  is  to  be  consid- 
ered in  the  same  manner  as  consulting  an 
attorney  at  law,  is  properly  refused,  as  it 
assumes  that  the  police  jadge  was  a  practi- 
tioner of  the  law,  and  the  phrase,  "under  the 
same  circumstances  heretofore  stated/' leaves 
in  doubt  the  facts  to  which  the  instruction 
alludes. — Williams  y.  Casebeer,  126  Cal.  77, 
58  Pae.  380. 

Upon  demurrer  to  complaint  for  malicious 
prosecution,  the  case  cannot  be  considered  as 
one  where  there  was  a  full  and  fair  state- 
ment to  the  magistrate,  as  the  facts  alleged 
in  complaint  must  be  accepted  as  true. — Har- 
rington v.  Tibbet,  143  Cal.  78,  76  Pac.  816. 

In  an  action  for  malicious  prosecution,  ad- 
vice given  by  the  justice  who  issued  the  war- 
rant, from  whom  defendant  concealed  certain 
material  facts,  held  no  defense.— C!ochran  v. 
Bones,  1  Cal.  App.  729,  82  Pac.  970. 

Advice  of  magistrate  or  layman  as  de- 
fense to  action  for  malicious  prosecu- 
tion.   16  Ann.  Cas.  718. 

§  12.    Inference  fkom  remit  of  prosecution. 

Where  proceedings  before  a  ^and  jury  are 
not,  as  formerly,  a  mere  examination  of  the 
case  of  the  prosecution,  but  are,  in  fact,  a 
preliminary  trial,  and  one  in  which  the  ac- 
cused may  appear  by  his  witnesses,  and  make 
his  defense,  and  may  himself  be  sworn  and 
testify  in  his  own  behalf,  the  fact  that  the 
grand  jury  dismissed  the  charge  on  which 
plaintiff  in  an  action  for  malicious  prosecu- 
tion was  arrested  affords  no  evidence  of  want 
of  probable  cause  for  the  complaint. — Ganea 
y.  Southern  Pac.  B.  Co.,  51  Cal.  140. 

Fact  of  arrest  and  liberation  in  police 
court  does  not  conclusively  establish  want  of 
probable  cause. — Bogers  v.  Mahoney,  62  Cal. 
611. 

Fact  that  plaintiff,  accused  of  theft,  wa^ 
held  to  answer  before  committing  magistrate 
is  only  prima  facie  evidence  of  probable 
cause. — Diemer  y.  Herber,  75  Cal.  287,  290, 
17  Pac.  205. 

In  an  action  for  malicious  ^^o^^c^tion  tho 
fact  that  the  plaintiff,  after  an  examination 
by  the  committing  magistrate,  was  held  to 
answer  is  not  conclusive  evidence  that  the 
prosecution  complained  of  was  with  probable 
cause  and  without  malice. — Diemer  v.  Her- 
ber, 75  Cal.  287,  17  Pac.  205. 

In  action  of  malicious  prosecution  on  a 
charge  of  insanity  the  order  of  commitment 
is  not  conclusive  evidence  a^inst  the  plain- 
tiff of  his  insanity  at  any  time,  or  of  prob- 
able cause  for  the  prosecution. — Kellogg  v. 
Cochran,  87  Cal.  192,  12  L.  B.  A.  104,  25  Pac 
677. 

When  a  prosecution,  under  Penal  Code,  sec- 
tions 701-714,  authorizing  the  arrest  of  a  per- 
son charged  with  having  threatened  to  com- 
mit an  offense,  results,  after  a  hearing,  in  an 
order  requiring  the  accused  to  give  an  under- 
taking to  keep  the  peace,  the  order,  nnleit  it 
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If  aliowii  to  have  been  procnred  by  fraud,  it 
eonelusive  evidenee  of  probable  eause. — Hoi* 
liday  v.  Hollidaj,  6  Cal.  Unrep.  1,  53  Pac.  42. 

Under  Penal  Code,  seetions  701-714,  giving 
a  justice  of  the  peace  final  jarisdiotion  to 
bind  persons  to  keep  the  peace  on  complaint 
filed,  his  findiniif  that  there  was  just  reason 
to  fear  the  commission  of  the  offense  threat- 
ened, and  binding  the  defendant  to  keep  th« 
peace,  is  conclusive,  in  the  absence  of  evi* 
denee  that  the  judgment  was  fraudulently 
procured,  that  there  was  probable  eause  for 
the  prosecution.  (Judgment,  6  CaL  Unrep.  1, 
53  Pac.  42,  reaffirmed.) — ^Holliday  ▼.  Hollidaj, 
123  Cal.  26,  55  Pac.  703. 

No  inference  of  want  of  probable  cause  for 
the  original  action  can  follow  from  the  mere 
fact  that  the  party  who  brought  it  failed  to 
recover  judgment  therein,  and  that  judgment 
passed  against  him. — ^McKenna  t.  Heinlen, 
128  Cal.  97,  60  Pac.  668. 

Where  the  accused  person  has  had  a  pre- 
liminary examination  upon  the  offense 
charged  of  altering  the  railroad  ticket,  and 
has  been  held  to  answer  thereto  in  the  supe« 
rior  court,  this  is  prima  facie  evidence  of  the 
existence  of  probable  cause  for  the  prosecu- 
tion; and  where  there  was  no  evidence  in 
contradiction  of  the  prima  facie  evidence 
made  by  the  commitment,  but,  on  the  con- 
trary, the  evidence  tended  to  confirm  it,  the 
probable  cause  is  fully  established. — Johnson 
V.  Southern  Pacific  Co.,  157  Cal.  333,  107  Pac. 
611. 

Where  an  arrest  and  prosecution  of  a  defend- 
ant by  a  prosecuting  officer  or  by  any  citizen  la 
made  in  good  faith,  with  reasonable  grounds  to 
believe  that  an  offense  has  been  committed,  he 
is  not  to  be  subjected  to  damages  merely  be- 
cause the  accused  is  not  convicted. — Carpenter 
V.  Ashley,  15  Cal.  App.  461,  115  Pac.  268. 

It  ia  held  that  there  is  no  evidence  worthy 
of  the  name  to  prove  the  charge  that  the  de- 
fendants conspired  together  to  produce  false 
evidence  before  the  grand  jury  and  to  punish 
plaintiff  by  means  of  fa&e  evidence. — Car- 
penter V.  Sibley,  15  Cal.  App.  589,  119  Pae. 
391. 

The  prevailing  rule  is  that  when  a  person  ia 
charged  before  a  competent  court  having  ju- 
risdiction of  the  matter,  and  it  tried  end  round 
guilty,  the  judgment  rendered,  if  not  obtained 
by  fraud,  is  conclusive  evidence  of  probable 
cause  for  making  the  charge,  even  though  it  is 
afterward  held  to  be  unauthorised  and  re- 
versed upon  appeal. — Carpenter  v.  Sibley,  15 
CaL  App.  589,  119  Pac.  391. 

Want  of  probable  cause  cannot  be  inferred 
from  malice. — ^Bedgate  v.  Southern  Pac  Co., 
24  Cal.  App.  573,  141  Pac.  1191. 

Probable  cause  is  a  mixed  question  of  law 
and  fact,  and  where  the  circumstances  dearly 
appear  by  uncontradicted  testimony,  it  is  the 
province  of  the  court  to  determine  the  ques- 
tion of  probable  cause. — ^Bedgate  v.  Southern 
Pac.  Co.,  24  Cal.  App.  673,  141  Pac.  1191. 

Acquittal  or  discharge  as  evidence  of 
want  of  probable  cause.  3  Ann.  Cas. 
112;  64  L.  B.  A.  475;  3  L.  B.  A.  (N.  S.) 
928. 


Discharge  by  en  examining  magistrate. 
64  L.  B.  A.  481. 

Failure  to  indict.    64  L.  B.  A.  488. 

Failure  to  prosecute.    64  L.  B.  A.  486. 

Finding  in  criminal  proceeding  that  the 
prosecution  was  miJicious  and  without 
probable  eause.    64  L.  B.  A.  489. 

Probable  eause,  action  of  grand  jury  as 
evidence  of  existenee  or  want  of  in 
action  for  malicious  prosecution.  Ann. 
Cas.  1916A,  340. 

§  13.    OiTlI  actions  and  proceodlngB. 

When  debt  sued  upon  ia  not  due,  want  ef 
probable  cause  appears  as  matter  of  law. — 
Kinsey  v.  Wallaee,  36  CaL  462. 

In  an  action  for  malicious  prosecution  the 
pleading!  and  judgment  in  the  alleged  mali- 
eious  action  are  admissible  only  to  show  a 
final  judgment,  and  are  not  evidence  of  want 
of  probable  cause. — ^McKenna  v.  Heinlen,  128 
CaL  97,  60  Pac.  668. 

By  civil  actions,  elements  of.  10  L.  B. 
A.  621;  13  L.  B.  A.  59. 


HL    MAZJOB. 
§14.    Kecwt^. 

In  an  action  for  malicious  prosecution, 
proof  of  actual  maliee  is  required. — Levy  v. 
brannan,  39  Cal.  485. 

Malice  must  be  shown  in  order  to  support 
an  action  for  malicious  prosecution. — Hark- 
rader  v.  Koore,  44  Cal.  144. 

One  is  not  liable  for  prosecuting^  a  eivil 
action  if  he  instituted  it  in  good  faith,  with- 
out malice,  and  with  no  other  motive  than  to 
recover  a  debt  honestly  believed  to  be  due 
him.— Gonsales  y.  Cobliner,  68  Cal.  151,  8 
Pac.  697. 

Malice  must  be  established. — ^Bedgate  v. 
Southern  Pac.  Co.,  24  CaL  App.  573^  141  Pac. 
1191. 

Malice  as  an  element.  4  L.  B.  A.  257; 
13  L.  B.  A.  464. 

Malice  and  want  of  probable  cause  must 
both  concur  to  give  right  of  action  for 
malicious  proseeution.  12  Am.  Dec. 
265. 

§  15.    Malice  In  gmeral. 

In  a  suit  for  malicious  prosecution  of  a 
civil  action,  existence  of  probable  cause  is 
no  defense  when  plaintiff  willfully  sues  for  a 
much  greater  sum  than  is  due,  and  attaches 
property. — Weaver  v.  Page,  6  CaL  681. 

An  unlawful  is  not  necessarily  a  malicious 
arrest. — Lyon  v.  Hancock,  35  Cal.  372. 

Unfonnded  charge  of  theft  is  malicious.— 
Bussell  V.  Dennison,  45  Cal.  337,  341. 

The  plaintiff  found  the  cows  of  the  defend- 
ant in  his  garden,  and  sent  to  him  to  come 
and  pay  the  damage  done  by  the  cows,  and 
to  take  them  away.  The  defendant  there- 
upon went  to  an  attorney  and  told  him  that 
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he  had  heard  that  the  plaintiff  had  his  cows 
and  had  secreted  them,  and  that  he  could  not 
And  them  and  the  attorney  advised  the  de- 
fendant to  cause  the  arrest  of  the  plaintiff 
for  larceny,  which  was  done.  Held,  that 
there  was  actual  malice. — Wild  ▼.  Odell,  56 
Cal.  136. 

To  constitute  maliee,  as  the  term  is  nsed  in 
the  law  of  malicious  prosecution,  there  must 
be  an  evil  or  sinister  purpose  actuating  the 
person  who  institutes  the  proceeding. — ^Bed- 
gate  V.  Southern  Pac.  Co.,  24  CaL  App.  573, 
141  Pac.  1191. 

"Malice"  as  element  of  malicious  prose- 
cution, what  constitutes.  21  Ann.  Cms. 
766. 


§16. 


ImpUad  malice. 


Malice  may  be  inferred  ai  a  fact  from 
want  of  probable  cause  for  prosecution. — 
Potter  v.  Seale,  8  Cal.  217,  218. 

From  want  of  probable  cause  malice  may 
be  inferred;  but  from  the  most  express  malice 
want  of  probable  cause  cannot  be  implied.— 
Grant  ▼.  Moore,  29  Cal.  644. 

Malice  may  be  inferred  from  the  want  of 
probable  cause  as  a  matter  of  fact,  but  no 
such  inference  arises  as  a  matter  of  law. — 
Levy  v.  Brannan,  39  Cal.  485;  Harkrader  t. 
Moore,  44  Cal.  144. 

§17.    MotiT6  of  praMcvtloii  aad  toimnam 
from  want  of  proliiable  eaoM. 

It  is  not  necessary  that  a  person  making 
affidarit  before  a  magistrate  of  facts  sup- 
posed by  affiant  to  constitute  a  forgery  of  his 
name  must  have  believed  at  the  time  that  he 
was  responsible  for  the  payment  of  the 
money  mentioned  in  the  forged  paper,  in  or- 
der to  relieve  him  from  liabUity  in  an  actioA 
for  malicious  prosecution. — ^Hahn  ▼.  Schmidt, 
64  Cal.  284,  30  Pac.  818. 

In  an  action  for  malicious  prosecution,  the 
want  of  probable  cause  does  not  raise  the 
presumption  of  malice,  though  it  may  be  in- 
ferred therefrom. — Oriswold  v.  Griswold,  143 
Cal.  617,  77  Pac.  672. 

Malice  in  fact  is  really  the  foundation  of 
the  action  and  is  usually  the  pivotal  point 
upon  which  it  turns,  and  is  always  a  fact 
directly  in  issue.  Its  existence  may  be  in- 
ferred from  want  of  probable  cause  for  the 
prosecution  or  from  acts  or  declarations  of 
the  defendant  expressing  or  indicating  pre- 
judice, in  will  or  malicious  motive  in  the  mat- 
ter of  the  prosecution. — Buno  v.  Williams, 
162  Cal.  444,  122  Pac.  1082. 

In  support  of  the  defense  of  probable 
oause,  it  must  appear  that  the  defendant  had 
reasonable  grounds  to  believe  and  that,  in 
faet,  he  did  believe  the  charge  he  made  was 
well  founded.  It  is  not  sufficient  that  the 
facts  and  circumstances  were  sueh  as  to  lead 
a  reasonable  and  prudent  man  to  believe  that 
the  offense  eharged  was  committed,  but  it 
must  also  appear  that  he  acted  upon  them  in 
an   honest  and   reasonable   belief  that  the 


plaintiff  was  guilty. — ^Buno  ▼.  Willi  ama,  16t 
CaL  444,  122  Pac.  1082. 

Malice  mav  be  inferred  from  want  of  prob- 
able canae,  out  want  of  probable  cause  can- 
not be  inferred  from  malice. — ^Bedgate  v. 
Southern  Pac.  Co.,  24  Cal.  App.  578,  141  Pac. 
1191. 

§  18.    Iiif ttTMiee  ftom  zMidt  of  prosecatloiL 

Malice  cannot  be  presumed  in  prosecution 
where  defendant  has  incurred  all  moral  guilt 
of  the  charge,  although  he  may  have  evaded 
the  penalty  of  the  law. — Sears  v.  Hathaway, 
12  Cal.  277. 


IV.    TBBMIKATIOH    OF    F&OSEOUTION. 

§  19.    Keceaiity  of  and  mode  of  tomiiiation. 

A  partv  who  has  escaped  because  not  tech- 
nically, though  morally,  guilty,  cannot  recover 
damages  for  the  injury  to  his  reputation  by 
the  unsuccessful  prosecution. — Sears  v.  ELath- 
away,  12  CaL  277. 

Termination  of  prosecution  is  necessary  be- 
fore action  for  malicious  prosecution  can  be 
brought. — ^Dreux  v.  Domec,  18  CaL  83. 

Before  an  action  for  malicious  prosecu- 
tion can  be  maintained,  it  must  appear  that 
tke  action  alleged  to  have  been  maliciously 
prosecuted  was  determined  in  favor  of  the 
party  injured  by  it. — Grant  v.  Moore,  29  CaL 
644;  Berson  T.  Ewing,  84  CaL  89,  92,  23  Pae. 
1112. 

The  proof  of  the  fact  of  the  dismissal 
of  the  second  criminal  action,  as  establishing 
that  the  case  had  been  finally  determined, 
was  essential  to  the  establishment  of  a  caae 
of  malicious  prosecution  of  such  action  by 
the  defendant.— Donati  v.  Bighetti,  9  CaL 
App.  45,  97  Pae.  1128. 

Necessity  of  termination  of  criminal 
prosecution.    4  L.  B.  A.  260. 

Termination  of  attachment  proceedings 
as  condition  to  maintenance  of  action 
for  wrongful  attachment.  Ann.  Cas. 
1912A,  445. 

Termination  of  criminal  prosecution  must 
precede  action  for  malicious  prosecu- 
tion.   39  Am.  Bep.  432. 

Termination  of  proceedixig  by  compro- 
mise as  termination  sufficient  to  sup- 
port action  for  malicious  prosecution. 
7  Ann.  Cas.  454;  Ann.  Cas.  1915D,  1250. 

Termination  of  proceeding,  entry  of  nolle 
prosequi  as,  sufficient  to  support  action 
for  nuilicious  prosecution.  Ann.  Cas. 
1915D,  1164. 

f  SO.    FtnaliHy  of  detsmriwatinn. 

A  dismissal  of  a  suit  on  a  stipulation  that 
each  party  shall  pay  his  own  costs  is  a  suffi- 
cient determination  in  the  defendant's  favor 
to  enable  him  to  maintain  an  action  for  mali- 
cious prosecution,  if  such  suit  was  maliciously 
and  wrongfully  brought. — Elnsey  v.  Wallace, 
36  CaL  462. 

In  an  action  for  malicious  prosecution,  it 
appears  that,  in  one  of  the  prosecutions  on 
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wlii:]!  the  action  was  based,  the  plaintiff  wits 
discharged  on  a  writ  of  habeas  corpus,  on  the 
ground  of  the  insufficiency  of  ^e  commit- 
ment, and  a  possible  defect  in  the  warrant; 
and,  in  the  other,  upon  the  statement  that 
she  could  not  give  a  bond  and  assurances  that 
she  would  not  harm  defendants,  who  were 
seeking  to  compel  her  to  give  an  undertaking 
to  keep  the  peace,  she  was  discharged  on 
motion  of  the  district  attorney,  on  her  own 
recognizance.  Held,  that  an  instruction  that 
plaintiff's  release  upon  the  habeas  corpus  pro- 
ceedings and  the  dismissal  on  the  motion  of 
the  district  attorney  were  each  a  sufficient 
termination  of  the  prosecution,  for  the  pur- 
poses of  this  action,  going  to  show  a  want 
of  probable  cause,  is  error. — ^HoUiday  ▼.  Holli- 
day,  6  Cal.  Lnrep.  1,  53  Pac.  42. 

A  dismissal  of  a  prosecution  to  keep  the 
peace  at  the  suggestion  of  the  district  attor- 
ney, on  being  assured  by  the  defendant  that 
she  would  not  molest  complainant,  and  by  her 
attorney  that  he  anticipated  no  purpose  on 
defendant's  part  to  harm  complainants,  is 
not  such  a  dismissal  by  defendant's  procure- 
ment aa  not  to  be  a  final  termination  in  her 
favor.  (Judgment,  6  Oal.  Unrep.  1,  53  Pac. 
42,  reaffirmed.)~Holliday  v.  HoUiday,  123 
Cal.  26,  55  Pac.  703. 

Where  the  coniplaint  in  an  action  for  mali- 
cious prosecution  showed  that  in  the  former 
action  plaintiff  (now  defendant)  had  recov- 
ered judgment,  which  had  been  reversed  in 
the  supreme  court,  and  the  cause  remanded 
for  new  trial,  it  was  bad  on  demurrer,  as  it 
failed  to  show  that  the  litigation  was  without 
probable  cause  or  that  it  had  terminated. — 
I>owdell  ▼.  Garpy,  129  Cal.  168,  61  Pac.  948. 

Malicious  prosecution  may  be  regarded  as 
terminated  irhen  it  has  been  disposed  of  in 
such  manner  that  it  cannot  be  revived  with- 
out instituting  proceedings  de  novo. — Hur- 
gren  v.  Union  Mut.  Ldf  e  Ins.  Co.,  141  CaL  585, 
588,  75  Pac.  168. 

A  verdict  or  final  determination  on  the 
merits  of  a  malicious  suit  or  prosecution  is 
unnecessary  to  the  maintenance  of  an  action 
therefor,  but  it  is  sufficient  to  show  that  the 
former  proceeding  was  legally  terminated. 
(Judgment,  6  Cal.  Unr^.  964,  69  Pac.  615, 
reversed.) — Hurgren  v.  Union  Mut.  Life  Ins. 
Co.,  141  Cal.  585,  75  Pac.  168. 

The  dismissal  of  an  action  after  defend- 
ant's appearance  constitutes  a  sufficient  legal 
determination  thereof  to  support  an  action 
for  malicious  prosecution.  (Judgment,  6  Cal. 
Unrep.  964,  69  Pac  615,  reversed.) — Hurgren 
V.  Union  Mut.  Life  Ins.  Co.,  141  Cal.  585,  75 
Pac.  168. 

Abandonment  of  proceedings  as  termina- 
tion sufficient  to  support  action  for 
malicious  prosecution.  Ann.  Cas. 
1914B,  1285. 

By  faOare  of  grand  jury  to  indict.  2 
L.  B.  A.  (N.  6.)  940. 

By  settlement,  compromise  or  procure- 
ment of  accused.  2  L.  B.  A.  (N.  S.) 
945. 


DisiHiarge  by  committing  magistrate, 
after  hearing  on  merits,  as  sufficient 
termination  of  proceeding,  to  sustain 
action  for  malicious  prosecution.  Ann. 
Cas.  1913A,  926. 

Dismissal  of  proceeding  by  ma^strate 
without  trial  on  merits  as  termination 
in  favor  of  plaintiff  in  malicious  prose- 
cution. 7  Aim.  Cas.  482;  16  Ann.  Cas. 
1107. 

Effect  of  appeal  on  right  to  maintain 
action.    2  L.  B.  A.  (N.  S.)  953. 

Termination  of  civil  prosecution.  2  L.. 
B.  A.  (N.  S.)  947. 

When  is  an  action  sufficiently  at  an  end 
to  support  a  suit  for  malicious  prose^ 
cution  therefor.  2  L.  B.  A.  (N.  S.) 
928;  39  L.  B.  A.  (N.  S.)  1215. 

1 21.    Scope  and  effect  of  detennination  and 
revenal  on  appeal. 

Fact  that  plaintiff  in  injunction  suit  volun- 
tarilv  dismissed  action  does  not  show  an  ad- 
mission on  his  part  that  he  had  no  probable 
cause  for  commencing  it. — Asevado  v.  Orr.  100 
Cal.  293,  34  Pac.  777. 

When  a  person  is  charged  with  a  criminal 
offense  before  a  court  having  jurisdiction 
and  found  guilty,  the  judgment  rendered, 
unless  it  is  shown  to  have  been  procured  by 
fraud,  is  conclusive  evidence  of  probable 
cause  for  making  the  charge  even  though 
it  is  afterward  held  to  be  unauthorized  and 
reversed  upon  appeal. — ^Holliday  v.  HoUiday, 
123  Cal.  26,  55  Pac.  703. 

An  order  made  upon  a  mere  preliminary 
examination  by  a  magistrate  holding  a  de- 
fendant to  answer  without  full  jurisdiction 
to  try  the  matter  is  not  conclusive  upon  the 
question  of  probable  cause,  and  at  most  is 
but  prima  facie  evidence  thereof. — Holliday 
V.  Holliday,  123  Cal.  26,  55  Pac.  703. 

An  averment  that  a  judgment  was  rendered 
in  favor  of  the  plaintiff  in  the  action  alleged 
to  have  been  msliciously  prosecuted,  and  that 
it  was  reversed  upon  appeal^  does  not  tend 
to  show  or  raise  a  presumption  that  the  ac- 
tion was  without  probable  cause;  but  the 
rendition  of  the  original  judgment  for  the 
plaintiff  would  rather  show  probable  cause 
for  bringing  the  action,  notwithstanding  ita 
ultimate  reversal. — ^Dowdell  v.  Carpy,  129  Cal. 
168,  61  Pac.  948. 

Acquittal  or  discharge  on  appeal,  as  evi- 
dence of  want  of  probable  cause  for 
prosecution.    64  L.  B.  A.  480. 

Conviction  of  magistrate  or  justice  which 
has  been  reversed  or  set  aside  as  prob- 
able cause  defeating  action  for  mali- 
cious prosecution.  34  L.  B.  A.  (N.  8.) 
958. 

Probative  force,  in  action  for  malicious 
prosecution,  of  conviction  in  criminal 
proceeding  reversed  on  appeal  or  new 
trial.  6  Ann.  Cas.  508;  Ann.  Cas. 
1913B,  1054. 
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V.    AOnOMB. 

Judgment  iii|  whether,  a  bar  to  a  svbM- 
quent  action  for  slander.  66  Am.  Dec. 
303. 

Liability  of  corporations  for  malicioni 
prosecution.     14  L.  B.  A.  791. 

Liabilitj  of  master  for  malicious  prosecu- 
tion by  servant.  14  L.  B.  A.  791;  27 
L.  B.  A.  195. 

Liability  of  municipality  for  malicious 
prosecution  by  its  officers.  32  L.  B.  A. 
(N.  S.)  36. 

liabiUty  of  officer  for.    51  L.  B.  A.  193. 

Liability  of  officer  who  uses  criminal 
process  to  collect  a  debt.  24  L.  B.  A. 
<N.  S.)  301. 

Liability  of  principal  for  act  of  agent 
in  instituting  malicious  prosecution  or 
causing  false  arrest  or  imprisonment. 
Ann.  Gas.  1914B,  637. 

Bight  of  action  for,  as  asset  in  bank- 
ruptcy.   43  L.  B.  A.  (K  8.)  942. 

Bight  of  one  in  possession  without  title 
to  property  to  maintain  an  action  for 
malicious  prosecution  for  seizure  of 
property  in  an  action  against  him.  28 
L.  B.  A.  (N.  8.)  330. 

Will  right  of  action  for  malicious  attach- 
ment of  property  pass  to  trustee  in 
bankruptcy  or  assignee  for  creditorg. 
21  L.  B.  A.  (N.  8.)  727. 

9  22.    Nature  aiid  form  of  rttmedy. 

Action  for  malicious  prosecution  lies 
against  seyeral  defendants,  and  the  gist  of 
the  action  is  the  malicious  prosecution,  and 
probably  the  cause  of  action  is  complete  be- 
fore acquittal. — ^Dreux  y.  Domec,  18  Gal.  83. 

Malicious  prosecutions  have  neyer  been 
fayored  in  law,  though  upheld  when  the 
proper  elements  of  malice  and  want  of  prob- 
able cause  are  shown.  It  is  for  the  best  in- 
terests of  society  that  any  citizen  who  has 
reason  to  believe  the  law  has  been  violated 
shall  have  the  right  to  cause  the  arrest  of 
the  offender,  and  it  is  a  matter  of  public 
policy  that  he  should  be  protected,  if  he  had 
reasonable  ground  for  his  belief  and  acted  in 
good  faith.— Ball  v.  Bawles,  93  Gal.  222,  27 
Am.  St.  Bep.  174,  28  Pac.  937;  Lacey  y.  Por- 
ter, 103  Gal.  597,  37  Pac.  635. 

Actions  for  maUcious  prosecution  are  not 
favored  in  law  although  tnev  have  been  read- 
ily upheld  when  the  proper  elements  have  been 
presented.— </arpenter  v.  Ashley,  15  Gal.  App. 
461,  115  Pac.  268. 

Action  for.  what  necessary  to  support. 
12  Am.  Dec.  265;  26  Am.  8t.  Bep.  127. 

Nature  of  action.    4  L.  B.  A.  256. 

Bequisites  of  action  for.  18  L.  B.  A* 
463. 

§28.    Gffoimda  of  action. 

In  action  for  malicious  prosecution  in  pur- 
suance of  a  conspiracy,  the  gist  of  the  action 
is  the  malicious  prosecution  and  not  the  con- 
spiracy.—Taylor  V.  Bidwell,  65  GaL  489,  i 
Pao.  49L 


Malice,  express  or  implied,  and  want  of 
probable  cause  must  concur. — Gonzales  ▼. 
Gobliner,  68  Gal.  151,  155,  8  Pac.  697;  Jones 
▼.  Jones,  71  Gal.  89,  91,  11  Pac.  817. 

Action  may  be  maintained  for  malicious 
prosecution  on  charge  of  insanity  resulting  in 
commitment  to  insane  asylum. — Kellogg  v. 
Gochran,  87  GaL  192,  199,  12  L.  B.  A.  104,  25 
Pac.  677. 

In  an  action  for  malicious  prosecution, 
where  probable  cause  is  found  to  exist,  no 
amount  of  malice  will  entitle  the  plaintiff  to 
recover. — Lacey  y.  Porter,  103  Gal.  597,  87 
Pac.  635. 

In  order  to  maintain  an  action  for  a 
malicious  prosecution,  the  plaintiff  must  al- 
lege and  affirmatively  prove  malice  and  want 
of  probable  cause  for  instituting  the  action 
complained  of,  and  that  the  same  has  been 
flnaUy  determined  in  fayor  of  plaintiff. — 
Holliday  ▼.  HoUiday,  123  Gal.  26,  55  Pac.  703. 

Where  the  gist  of  the  action,  as  brought, 
appears  from  the  complaint  to  be  a  malicious 
prosecution  for  a  misdemeanor,  and  an  ar- 
rest therefor  under  legal  process,  there  can 
be  no  recovery  for  a  false  imprisonment, 
which  must  proceed  upon  an  allesation  of 
arrest  without  legal  authority,  and  no  evi- 
dence upon  the  latter  charge  should  be  sub- 
mitted to  the  jury,  nor  should  any  instruc- 
tions be  given  thereupon.  Each  of  these 
causes  of  action  is  distinct  from  the  other, 
and  the  two  are  inconsistent  with  each  other. 
Davis  ▼.  Pacific  Tel.  etc.  Go.,  127  Gal.  312,  57 
Pac.  764,  59  Pac.  698. 

An  action  will  not  lie  for  a  mere  malicious 
conspiracy  wrongfully  to  prosecute  an  action. 
In  an  action  for  the  malicious  prosecution  of 
a  civil  action,  where  a  malicious  conspiracy 
of  the  defendants  is  alleged,  the  gravamen 
of  the  action  is  not  the  conspiracy,  but  the 
injury  to  the  plaintiff,  arising  from  the  mali- 
cious prosecution  of  the  action. — ^Dowdell  ▼. 
Garpy,  129  Gal.  168,  61  Pac.  948. 

Malicious  prosecution  lies  not  only  because 
of  danger  of  punishment,  but  because  of  dis- 
graceful imputation  put  upon  plaintiff,  injury 
caused  by  arrest  and  trouble  and  expense  of 
defense.— Harrington  ▼.  Tibbet,  148  GaL  78, 
76  Pac.  816. 

Gause  of  action  for.    13  L.  B.  A.  59,  463. 

Effort  to  collect  debt  as  extortion.  18 
L.  B.  A.  (N.  8.)  77. 

Injunctions,  procuring  of  as  ^ound  for 
action  for  malicious  prosecution.  Ann. 
Gas.  1914D,  611. 

Instituting  proceedings  upon  a  charge  not 
constituting  a  crime.  86  L.  B.  A.  (N. 
8.)  230. 

Institution  of  suit  of  replevin  as  ground 
for  action  for  malicious  prosecution. 
18  Ann.  Gas.  812. 

Interposition  of  unfounded  defense  in  a 
civil  action  as  basis  of  action  for  dam- 
ages.   34  L.  B.  A.  (N.  8.)  1026. 

Liability  for  instituting  bankruptcy  pro- 
ceedings against  one  not  thereto  sub- 
ject.   34  L.  B.  A.  (N.  8.)  456. 
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MalieionB  proseentiom  based  on  criminal 
charge  not  followed  bj  arrest.  9  L.  B. 
A.  (N.  a)  171. 

Plea  of  gnilty  as  affecting  action  for  ma- 
lieioofl  prosecution.    20  L.  B.  A.  (N.  S.) 


Want  of  probable  canse  to  belieye  the  al* 
leged  ground  of  attachment,  as  a  condi- 
tion of  an  action  for  a  wrongful  at- 
tachment.    38  L.  B.  A.  (N.  S.)   120. 

Wrongful  search  of  premises.  39  L.  B.  A. 
(N.  8.)  205. 

f  24.    Time  to  me  aad  Umltatioiii. 

Action  for  malicious  prosecution  of  attach- 
ment ia  barred  in  two  years  from  dissolution. 
Sharp  ▼.  MiUer,  54  Cal.  329. 

Plaintiff  in  an  injunction  suit  obtained  a 
temporary  injunction,  which  was  dissolved, 
and  defendant  afterward  obtained  judgment. 
Defendant,  more  than  two  years  after  the 
dissolution  of  the  injunction,  but  within  two 
years  from  the  date  of  judgment,  brought 
suit  for  maliciously  suing  out  the  writ.  Held, 
that  the  statute  of  limitations  was  a  bar.^ 
Anderson  t.  Coleman,  56  Cal.  124. 

Fraudulent  conspiracy  will  not  preyent  run- 
aing  of  limitation  for  a  qialicious  prosecution. 
Taylor  t.  Bidwell,  65  Cal.  489,  490,  4  Pac.  491. 

An  action  for  damages  for  malicious  prose- 
cution, which  was  not  brought  within  four 
years,  ia  barred  by  the  statute  of  limitations. 
Taylor  t.  Bidwell,  65  Cal.  489,  4  Pac.  491. 

Statute  begins  to  run  where  malicious 
prosecution  is  commenced  and  limitation  is 
two  years. — McCusker  v.  Walker,  77  Cal.  208, 
212,  19  Pac.  382. 

Action  for  malicious  attachment  is  barred 
two  years  after  date  of  levy. — ^McCusker  y. 
Walker,  77  Cal.  208,  212,  19  Pac.  382. 

When  gist  of  action  is  illegal  or  malicious 
attachment,  statute  of  limitations  runs  from 
date  of  issuance  of  writ. — Berson  v.  Ewing, 
84  Cal.  89,  93,  94,  23  Pac.  1112. 

When  gist  of  action  is  malicious  prosecu- 
tion of  unfounded  action  and  not  malicious 
levy  of  writ,  statute  of  limitations  runs  from 
date  of  termination  of  unfounded  suit. — Ber- 
son y.  Ewing,  84  Cal.  89,  93,  94,  23  Pac.  1112. 

A  nonsuit  is  proper  in  an  action  for  ma- 
licious attachment,  where  the  plaintiff's  evi- 
dence shows  that  although  in  the  action 
wherein  the  attachment  was  issued  a  default 
was  entered  against  the  plaintiff  for  failure 
to  amend  his  complaint  and  the  attachment 
disaolved,  the  default  was  set  aside  and  the 
case  was  not  thereafter  determined.— Crews 
y.  Mayo,  165  Cal.  493,  132  Pac.  1032. 

Pendency  of  appeal  or  error  as  affecting 
running  of  statute  of  limitations 
against  an  action  for  malicious  prose- 
cution.   43  L.  B.  A.  (N.  S.)  611. 

Time  to  institute  action  for  malicious 
prosecution  as  •  interrupted  by  appeal 
or  writ  of  error  from  judgment  in 
original  proeeeding.  Ann.  Cas.  1913E, 
919. 


1 26.    Ptoadlac  In 

In  an  action  for  malicious  proseention  only 
the  substantial  matter  constituting  the  ac- 
tion— that  is,  facts,  and  not  the  evidence  of 
facts — need  be  set  out. — ^Dreux  y.  Domec,  18 
Cal.  83. 

Injuries  to  feelings,  caused  by  arrest,  may 
be  proved  under  general  allegation  of  dam- 
ages.—-Shatto  y.  Crocker,  87  Cal.  629,  630,  25 
Pac.  921. 

A  defendant  in  his  answer  alleged  that  he 
had  been  informed  that  on  a  certain  day 
plaintiff  had  committed  a  certain  offense, 
and  that  he  advised  his  informant  to  state 
the  facts  to  a  certain  iustice,  and  afterward 
a  complaint  sworn  to  by  the  informant  was 
issued  by  the  justice,  charging  plaintiff  with 
the  offense.  Held,  that  it  was  error  to  in- 
struct that  he  admitted  by  his  answer  that 
he  had  filed  a  complaint  with  a  justice  of  the 
peace,  charging  the  plaintiff  with  a  criminal 
offense. — Seabndge  y.  HcAdam,  119  Cal.  460, 
51  Pac.  691. 

In  an  action  for  the  malicious  prosecution 
of  the  plaintiff  on  a  charge  of  felony,  a  com- 
plaint which,  after  setting  out  his  commit- 
ment b^  a  justice  of  the  peace  and  the  filing 
of  an  information  against  him  in  the  supe- 
rior court  of  a  particular  county,  merely  al- 
leges that  he  was  "released  and  discharged 
from  custody  and  the  information  dismissed 
by  the  Hon.  Joseph  H.  Budd,  judge  of  the 
said  superior  court,"  is  insuficient  to  show 
a  legal  termination  of  the  prosecution,  be- 
cause the  judge,  acting  as  an  individual,  and 
not  in  court,  could  not  discharge  the  plaintiff 
or  dismiss  the  information,  and  also  because 
no  facts  were  alleged  negativing  the  power 
of  the  court  to  direct  another  information  to 
be  filed  against  him,  under  sections  997,  999, 
and  1387  of  the  Penal  Code. — Carpenter  v. 
Nutter,  127  Cal.  61,  59  Pac.  301. 

A  complaint  in  an  action  for  the  malicious 
prosecution  of  a  <^yil  action,  which  does  not 
aver  that  the  alleged  prosecution  was  with- 
out probable  cause  as  well  as  malicious,  nor 
that  it  had  terminated  before  the  action  was 
brought,  is  fatally  defective. — ^Dowdell  v. 
Carpy,  129  Cal.  168,  61  Pac.  948. 

Whether  executor  or  administrator  to  bo 
sued  in  personal  or  representative  ca- 
paeity.    51  L.  B.  A.  266. 

§  26.    Beqniaitee  and  goillciaiicy  of  tlia 

complaint  in  general. 

In  an  action  for  malicious  prosecution,  it 
is  not  necessary  to  set  forth  the  evidence  of 
facts,  but  only  the  substantial  matter  which 
constitutes  the  action. — Dreux  v.  Domec,  18 
Cal.  88. 

A  suit  for  malicious  prosecution  can  be 
maintained  against  several  defendants  with- 
out an  averment  of  conspiracy. — ^Dreux  y. 
Domec,  18  Cal.  83. 

In  suit  against  three  defendants  for  mali- 
cious prosecution  the  complaint  averred  that 
"defendants  contriving  and  maliciously  in- 
tending to  injure  the  plaintiff/'  etc.,  falsely, 
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Judgment  in,  whether,  a  bar  to  a  tvbBe- 
quent  action  for  slander.  55  Am.  Dee. 
$03. 

Liability  of  corporationi  for  malicioni 
proseention.     14  L.  B.  A.  791. 

Liability  of  master  for  malieioas  proseen- 
tion by  servant.  14  L.  B.  A.  791:  87 
L.  B.  A.  195. 

liability  of  mnnieipaUty  for  malicious 
prosecution  by  its  officers.  32  L.  B.  A. 
(N.  S.)  36. 

Liability  of  officer  for.    51  L.  B.  A.  193. 

Liability  of  officer  who  uses  criminal 
process  to  collect  a  debt.  24  L.  B.  A. 
(N.  S.)  301. 

Liability  of  principal  for  act  of  agent 
in  instituting  malicious  prosecution  or 
causing  false  arrest  or  imprisonment. 
Ann.  Gas.  1914B,  637. 

Bight  of  action  for,  as  asset  in  bank- 
ruptcy.   43  L.  B.  A.  (N.  S.)  942. 

Bight  of  one  in  possession  without  title 
to  property  to  maintain  an  action  for 
malicious  prosecution  for  seizure  of 
property  in  an  action  against  him.  28 
L.  B.  A.  (N.  8.)  330. 

Will  right  of  action  for  malicious  attach- 
ment of  property  pass  to  trustee  in 
bankruptcy  or  assignee  for  oreditori. 
21  L.  B.  A.  (N.  S.)  727. 

9  92,    Nature  aiid  form  of  ramedy. 

Action  for  malicious  prosecution  lies 
against  several  defendants,  and  the  gist  of 
the  action  is  the  malicious  prosecution,  and 
probably  the  cause  of  action  is  complete  be- 
fore acquittal. — Dreux  y.  Domec,  18  Cal.  83. 

Malicious  prosecutions  have  never  been 
favored  in  law,  thouf^h  upheld  when  the 
proper  elements  of  malice  and  want  of  prob- 
able cause  are  shown.  It  is  for  the  best  in- 
terests of  society  that  any  citizen  who  has 
reason  to  believe  the  law  has  been  violated 
shall  have  the  right  to  cause  the  arrest  of 
the  offender,  and  it  is  a  matter  of  pubUe 
policy  that  he  should  be  protected,  if  he  had 
reasonable  ground  for  his  belief  and  acted  in 
good  faith.— Ball  v.  Bawles,  93  Oal.  222,  27 
Am.  St.  Bep.  174,  28  Pac.  937;  Lacey  v.  Por- 
ter, 103  Cal.  597,  87  Pac.  635. 

Actions  for  malicious  prosecution  are  not 
favored  in  law  although  thev  have  been  read- 
ily upheld  when  the  proper  elements  have  been 
presented. — Carpenter  v.  Ashley,  15  Cal.  App. 
461,  115  Pac.  2M. 

Action  for.  what  necessary  to  support. 
18  Am.  Dec.  265;  26  Am.  8t.  Bep.  187. 

Nature  of  action.    4  L.  B.  A.  255. 

Bequisites  of  action  for.  13  L.  B.  A. 
463. 

§9S.    Oroimdf  of  action. 

In  action  for  malicious  prosecution  in  pur- 
suance of  a  conspiracy,  the  gist  of  the  action 
is  the  malicious  prosecution  and  not  the  con- 
spiracy.—Taylor  ▼.  Bidwell,  65  Gal  489,  4 
Pae.  49L 


Malice,  express  or  implied,  and  want  of 
probable  cause  must  concur. — Gonzales  ▼. 
Cobliner,  68  Cal.  151,  155,  8  Pac.  697;  Jonea 
▼.  Jones,  71  Cal.  89,  91,  11  Pac.  817. 

Action  may  be  maintained  for  malicious 
prosecution  on  charge  of  insanity  resulting  in 
commitment  to  insane  asylum. — Kellogg  v. 
Cochran,  87  CaL  192,  199,  12  L.  B.  A.  104,  25 
Pac.  677. 

In  an  action  for  malicious  iMroseeution, 
where  probable  cause  is  found  to  exist,  no 
amount  of  malice  will  entiUe  the  plaintiff  to 
recover. — Lacey  v.  Porter,  108  Cal.  597,  87 
Pac.  635. 

In  order  to  maintain  an  action  for  a 
malicious  prosecution,  the  plaintiff  must  al- 
lege and  affirmatively  prove  malice  and  want 
of  probable  cause  for  instituting  the  action 
complained  of,  and  that  the  same  has  been 
flnaUy  determined  in  favor  of  plaintiff. — 
Holliday  ▼.  Holliday,  123  Cal.  26,  55  Pac.  703. 

Where  the  gist  of  the  action,  as  brought, 
appears  from  the  complaint  to  be  a  malicious 
prosecution  for  a  misdemeanor,  and  an  ar- 
rest therefor  under  legal  process,  there  can 
be  no  recovery  for  a  false  imprisonment, 
which  must  proceed  upon  an  auesation  of 
arrest  without  legal  authority,  and  no  evi- 
dence upon  the  latter  charge  should  be  sub- 
mitted to  the  jury,  nor  should  any  instruc- 
tions be  given  thereupon.  Each  of  these 
causes  of  action  is  distinct  from  the  other, 
and  the  two  are  inconsistent  with  each  other. 
Davis  ▼.  Pacific  Tel.  etc.  Co.,  127  Cal.  312,  57 
Pac.  764,  59  Pac.  698. 

An  action  will  not  lie  for  a  mere  malicioua 
conspiracy  wrongfully  to  prosecute  an  action. 
In  an  action  for  the  malicious  prosecution  of 
a  civil  action,  where  a  malicious  conspiracy 
of  the  defendants  is  alleged,  the  gravamen 
of  the  action  is  not  the  conspiracy,  but  the 
injury  to  the  plaintiff,  arising  from  the  mali- 
cious prosecution  of  the  action. — ^Dowdell  ▼. 
Carpy,  129  Cal.  168,  61  Pac.  948. 

Malicious  prosecution  lies  not  only  because 
of  danger  of  punishment,  but  because  of  dis- 
graceful imputation  put  upon  plaintiff,  injury 
caused  by  arrest  and  trouble  and  expense  of 
defense.— Harrington  y.  Tibbet,  143  CaL  78, 
76  Pac.  816. 

Cause  of  action  for.    18  L.  B.  A.  59,  463. 

Effort  to  collect  debt  as  axtortion.  18 
L.  B.  A.  (N.  8.)  77. 

Injunctions,  procuring  of  as  ground  for 
action  for  malicious  prosecuuon.  Ann. 
Cas.  1914D,  611. 

Instituting  proceedings  upon  a  charge  not 
constituting  a  crime.  36  L.  B.  A.  (N. 
8.)  230. 

Institution  of  suit  of  replevin  as  ground 
for  action  for  malicious  prosecution. 
18  Ann.  Cas.  818. 

Interposition  of  unfounded  defense  in  a 
civil  action  as  basis  of  action  for  dam- 
ages.   34  L.  B.  A.  (N.  8.)  1026. 

Liability  for  instituting  bankruptcy  pro- 
ceedings against  one  not  thereto  sub- 
ject.   34  L.  B.  A,  (N.  8.)  466. 
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Malidous  prosecntioB  based  on  eriminal 
charge  not  followed  bj  arrest.  9  L.  B. 
A.  (N.  S.)  171. 

Plea  of  gnilty  ae  affeetinff  aetion  for  ma- 
lieions  prosecution.  20  L.  B.  A.  (N.  8.) 
295. 

Want  of  probable  cause  to  believe  the  al- 
leged ground  of  attachment,  as  a  condi- 
tion of  an  action  for  a  wrongful  at- 
tachment.    38  L.  B.  A.  (N.  S.)   120. 

Wrongful  search  of  premises.  39  L.  B.  A. 
(N.  S.)  205. 

1 24.    Tlima  to  me  aad  Umltatioiii. 

Aetion  for  malicious  prosecution  of  attach- 
ment ia  barred  in  two  years  from  dissolution. 
Sharp  T.  Miller,  54  Gal.  329. 

Plaintiif  in  an  injunction  suit  obtained  a 
temporary  injunction,  which  was  dissolved; 
and  defendant  afterward  obtained  judgment. 
Defendant,  more  than  two  years  after  the 
dissolution  of  the  injunction,  but  within  two 
years  from  the  date  of  judgment,  brought 
suit  for  maliciously  suing  out  the  writ.  Held, 
that  the  statute  of  limitations  was  a  bar.— 
Anderson  y.  Coleman,  56  CiJ.  124. 

Fraudulent  conspiracy  will  not  prevent  run- 
ning of  limitation  for  a  ipalicious  prosecution. 
Taylor  v.  BidweU,  65  Cal.  489,  490,  4  Pac.  491. 

An  action  for  damages  for  malicious  prose- 
cution, which  was  not  brought  within  four 
years,  is  barred  by  the  statute  of  limitations. 
Taylor  v.  Bidwell,  65  Cal.  489,  4  iPac.  491. 

Statute  begins  to  run  where  malicious 
prosecution  is  commenced  and  limitation  is 
two  years. — McCusker  v.  ^'alker,  77  Cal.  208, 
212,  19  Pac.  382. 

Action  for  malicious  attachment  is  barred 
two  years  after  date  of  levy. — ^McCusker  v. 
Walker,  77  Cal.  208,  212,  19  Pac.  382. 

When  gist  of  action  is  illegal  or  malicious 
attachment,  statute  of  limitations  runs  from 
date  of  issuance  of  writ. — Berson  v.  Ewing, 
84  Cal.  89,  93,  94,  23  Pae.  1112. 

When  gist  of  action  is  malicious  prosecu- 
tion of  unfounded  action  and  not  malicious 
levy  of  writ,  statute  of  limitations  runs  from 
date  of  termination  of  unfounded  suit. — Ber- 
flon  V.  Ewing,  84  Cal.  89,  93,  94,  23  Pac.  1112. 

A  nonsuit  is  proper  in  an  aetion  for  ma- 
lieious  attachment,  where  the  plaintiff's  evi- 
dence shows  that  although  in  the  action 
wherein  the  attachment  was  issued  a  default 
was  entered  against  the  plaintiff  for  failure 
to  amend  his  complaint  and  the  attachment 
dissolved,  the  default  was  set  aside  and  the 
ease  was  not  thereafter  determined. — Crews 
▼.  Mayo,  165  Cal.  493,  132  Pac.  1032. 

Pendency  of  appeal  or  error  as  affecting 
running  of  statute  of  limitations 
against  an  action  for  malicious  prose- 
eution.    43  L.  B.  A.  (N.  8.)  611. 

Time  to  institute  action  for  malicious 
prosecution  as  •  interrupted  by  appeal 
or  writ  of  error  from  judgment  in 
original  proceeding.  Ann.  Cas.  1913E, 
919. 


1 26.    Ploadlac  In 

In  an  action  for  malicious  proseention  only 
the  substantial  matter  constituting  the  ac- 
tion— that  is,  facts,  and  not  the  evidenee  of 
facts — need  be  set  out. — ^Dreux  v.  Domec,  18 
Cal.  83. 

Injuries  to  feelings,  caused  by  arrest,  may 
be  proved  under  general  allegation  of  dam- 
ages.—Shatto  V.  Crocker,  87  Cal.  629,  630,  25 
Pac.  921. 

A  defendant  in  his  answer  alleged  that  he 
had  been  informed  that  on  a  certain  day 
plaintiff  had  committed  a  certain  offense, 
and  that  he  advised  his  informant  to  state 
the  facts  to  a  certain  iustice,  and  afterward 
a  complaint  sworn  to  by  the  informant  was 
issued  by  the  justice,  charging  plaintiff  with 
the  offense.  Held,  that  it  was  error  to  in- 
struct that  he  admitted  by  his  answer  that 
he  had  filed  a  complaint  with  a  justice  of  the 
peace,  charging  the  plaintiff  with  a  criminal 
offense. — Seabndge  v.  McAdam,  119  Cal.  460. 
51  Pac.  691. 

In  an  action  for  the  malicious  prosecution 
of  the  plaintiff  on  a  charge  of  felony,  a  com- 
plaint which,  after  setting  out  his  commit- 
ment by  a  justice  of  the  peace  and  the  filing 
of  an  information  against  him  in  the  supe- 
rior court  of  a  particular  county,  merely  al- 
leges that  he  was  "released  and  discharged 
from  custody  and  the  information  dismissed 
by  the  Hon.  Joseph  H.  Budd,  judge  of  the 
said  superior  court,"  is  insufficient  to  show 
a  legal  termination  of  the  prosecution,  be- 
cause the  judge,  acting  as  an  individual,  and 
not  in  court,  could  not  discharge  the  plaintiff 
or  dismiss  the  information,  and  also  because 
no  facts  were  alleged  negativing  the  power 
of  the  court  to  direct  another  information  to 
be  filed  against  him,  under  sections  997,  999, 
and  1387  of  the  Penal  Code.— Carpenter  v. 
Nutter,  127  Cal.  61,  59  Pac,  301. 

A  complaint  in  an  action  for  the  malicious 
prosecution  of  a  civil  action,  which  does  not 
aver  that  the  alleged  prosecution  was  with- 
out probable  cause  as  well  as  malicious,  nor 
that  it  had  terminated  before  the  action  was 
brought,  is  fatally  defective. — ^Dowdell  v. 
Carpy,  129  Cal.  168,  61  Pac.  948. 

Whether  executor  or  administrator  to  bo 
sued  in  personal  or  representative  ca- 
paeity.    51  L.  B.  A.  266. 

§  26.    Boqnisiteo  and  wnflirimfj  of  tlio 

complaint  in  generaL 

In  an  action  for  malicious  prosecution,  it 
is  not  necessary  to  set  forth  the  evidence  of 
facts,  but  only  the  substantial  matter  which 
constitutes  the  action. — Dreux  ▼.  Domec,  18 
Cal.  83. 

A  suit  for  malicious  prosecution  can  be 
maintained  against  several  defendants  with- 
out an  averment  of  conspiracy. — I>reux  v. 
Domec,  18  CaL  83. 

In  suit  against  three  defendants  for  mali* 
clous  prosecution  the  complaint  averred  that 
"defendants  contriving  and  maliciously  in- 
tending to  injure  the  plaintiff/'  ote.,  falsely, 
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maliciouslj  and  witboat  probable  eause,  pro- 
cured him  to  be  indicted  for  murder.  Held, 
tbat  tbe  complaint  soffieientlj  avers  a  joint 
agency  on  the  part  of  defendants  in  institut- 
ing the  prosecution. — Dreux  ▼.  Domee.  18  Cal. 
83. 

In  an  action  for  the  malicious  prosecution 
of  an  attachment  against  the  plaintiff  by  the 
defendant,  in  the  name  of  another,  the  com- 
plaint alleged,  in  stating  what  the  defend- 
ant did  in  issuing  and  levying  the  writ,  that 
the  defendant  and  another  filed  their  under- 
taking, conditioned  to  pay  all  the  costs  and 
damages  that  the  plaintiff  might  sustain;  and 
the  court  instructed  the  jury  that  there  were 
two  causes  of  action  set  forth  in  the  com- 
plaint, namely,  one  for  malicious  prosecution, 
and  the  other  on  the  undertaking,  and  that 
the  former  was,  and  the  latter  was  not, 
barred  by  the  statute.  Held,  that  the  in- 
struction was  erroneous,  that  the  gravamen  of 
the  complaint  was  the  malicious  prosecution, 
and  the  allegations  with  regard  to  the  under- 
taking could  not  be  construed  as  constituting 
a  separate  cause  of  action. — ^harp  v.  Miller, 
54  Cal.  329. 

A  complaint  against  a  flume  company  al- 
leging incorporation  of  defendant;  that  de- 
fendant miJiciously  had  plaintiff  arrested 
and  imprisoned,  necessitating  bail,  and  tried, 
on  a  charcre  of  interfering  with  its  flume 
meters  without  authority;  that  he  was  tried 
and  duly  acquitted;  that  by  these  acts  he 
was  injured  in  reputation^  and  suffered  great 
anxiety,  to  his  damage  in  a  certain  sum — 
suflSciently  states  a  cause  of  action  for  mali- 
cious prosecution. — Bunk  y.  San  Diego  Flume 
Co.,  5  Cal.  Unrep.  251,  43  Pac.  518. 

An  allegation,  in  an  action  for  malicious 
prosecution,  that  the  prosecution  on  which 
the  action  is  based  had  been  flnally  deter- 
mined in  plaintiff's  favor,  is  sufficient,  with- 
out alleging,  in  addition,  the  means,  as  by 
writ  of  habeas  corpus,  by  which  that  end  was 
accomplished. — ^Holliday  ▼.  HoUiday,  6  Cal. 
Unrep.  1,  53  Pac.  42. 

Necessity  of  alleging  in  action  for  mali- 
cious prosecution  that  all  defendants 
joined  in  instituting  proceedings  com- 
plained of.    9  Ann.  Cas.  1175. 

§27.    ICalice    and    want    of    probable 

cauae. 

A  petition  in  an  action  for  malicious  at- 
tachment, which  does  not  allege  want  of 
probable  cause,  is  fatally  defective. — King 
v.  Montgomery,  50  Cal.  115. 

Want  of  probable  cause  in  instituting  an 
action  for  two  thousand  and  thirty  dollars,  in 
which  a  judgment  of  fifteen  dollars  was  ob« 
tained,  is  shown  by  an  allegation  in  a  com- 
plaint for  malicious  prosecution  that  in  in- 
stituting it,  and  levying  attachment  therein, 
the  plaintiff  therein  acted  maliciously  and 
without  probable  cause;  the  defendants 
therein  not  being  indebted  to  him,  except  for 
the  fifteen  dollars,  which  they  had  tendered 
to  him,  and  had  always  been  ready  and  will- 
ing to  pay,  to  his  knowledge,  and  which  he 
had  refused.— Clark  v.  Nordholt,  121  Cal.  26, 
53  Pac.  400. 


Though,  to  sustain  a  malicious  prosecution, 
both  malice  and  want  of  probable  cause  must 
be  alleged;  yet  the  averment  of  a  criminal 
conviction  is  not  inconsistent  with  the  aver- 
ment of  want  of  probable  cause,  where  it  is 
alleged  to  have  been  obtained  by  fraud  of 
the  defendants,  and  their  use  of  evidence 
known  to  be  perjured  and  by  their  intimida- 
tion and  coercion  of  the  jury  to  render  a 
false  verdict  against  the  plaintiff. — Carpen- 
ter V.  Sibley,  153  Cal.  215,  120  Am.  St.  Bep. 
77,  15  Ann.  Cas.  484,  15  L.  B.  A.  (N.  8.) 
1143,  94  Pac.  879. 

The  rule  is  the  same,  whether  the  dam* 
ages  sought  proceed  from  the  bringing  of  an 
action  alone  or  whether  it  is  accompanied 
with  an  attachment,  injunction  or  other  an- 
cillary process.  In  either  event  the  plaintiff 
in  such  action  must  allege  and  prove  malice 
and  want  of  probable  cause  in  bringing  the 
original  action,  or  in  procuring  the  issuance 
of  the  ancillary  proceeding  therein,  or  he  is 
not  entitled  to  recover. — ^vesper  v.  Crane  Co., 
165  Cal.  36,  L.  B.  A.  1915A,  541,  130  Pae.  876. 


§28. 


Terminatloii  of  prosecntloa. 


Plaintiff  must  allege  that  malicious  proso- 
cution  upon  a  criminal  chaise  terminated  bj 
his  acquittal.— Hibbing  v.  Hyde,  50  CaL  206. 

An  allegation  in  malicious  prosecution  that 
plaintiff  was  discharged  on  a  writ  of  habeaa 
corpus  duly  issued  and  returned,  and  that  the 
prosecution  was  wholly  ended,  sufficientlj 
pleads  a  final  termination  of  the  prosecution 
favorable  to  plaintiff,  without  showing  the 
jurisdiction  of  the  judge  to  issue  the  habeas 
corpus.  (Judgment,  6  Cal.  Unrep.  1,  58  Pae. 
42,  reaffirmed.)— Holliday  v.'  HoUiday,  123 
Cal.  26,  55  Pac.  703. 

A  complaint  for  malicious  prosecution  is  IB- 
sufficient  if  it  does  not  show  that  an  alle^d 
discharge  and  dismissal  of  the  information 
against  plaintiff  in  the  prosecution  on  which 
the  action  was  based  were  such  as  to  finallv 
end  the  same. — Carpenter  v.  Nutter,  127  CaL 
61,  59  Pac.  301. 

An  allegation  in  a  complaint  for  malicious 
prosecution  alleging  that  plaintiff  was  dis- 
charged from  custody,  and  informations  dis- 
missed, by  a  judge  of  the  superior  court,  is 
insufficie^it,  where  it  does  not  allege  that 
such  judge  was  judge  of  the  court  in  which 
the  informations  were  pending,  or  that  the 
dismissal  was  in  court,  and  not  by  the  judge 
acting  as  an  individual,  which  latter  act 
would  have  been  without  authority.-— Carpen- 
ter V.  Nutter,  127  Cal.  61,  59  Pae.  301. 

§  29.    ^—  lMni68»  proof  and  Tarianoo. 

In  this  case  defendants  filed  a  general 
denial,  and  also  averred  that  they  had  noth- 
ing to  do  with  the  prosecution,  except  as  wit- 
nesses. Plaintiff  filed  a  replication,  taking 
issue  on  this  averment.  Held,  that,  if  plain- 
tiff chose  to  consider  this  a  good  defense  and 
join  issue  on  it  defendants  cannot  complain, 
though,  probably,  this  matter  was  put  in  issue 
by  the  general  denial,  and  the  replication  waa 
unnecessary. — Dreuz  y.  Domeo,  18  Cal.  83. 
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In  an  action  to  recoTor  for  malieiouB  prose- 
ention,  the  plaintiff  ii  not,  under  the  allega- 
tions of  a  complaint  alleging  that  he  was 
arrested  without  probable  cause,  and  ma- 
licioosly  prosecuted  by  defendant,  and  that 
he  was  acquitted  of  the  charge,  entitled  to 
recover  as  for  false  imprisonment,  though 
the  proof  thereof  would  be  sufficient  under 
proper  allegations,  as  the  two  causes  of  ac- 
tion are  inconsistent. — Davis  v.  Pacific  Tele- 
phone etc.  Co.,  57  Pac.  764. 

The  two  essential  facts  which  must  concur 
to  support  an  action  for  malicious  prosecution 
are  want  of  probable  cause  and  malice.-— 
Bnno  y.  Williams,  162  Cal.  444,  122  Pac.  1082. 

Defense    of     reasonable     and    probable 
cause.    12  L.  B.  A.  760. 

§80.    PiwoiiiFtlons  and  buden  of  proof. 

In  an  action  for  malicious  prosecution  of 
a  civil  action  against  plaintiff  as  the  drawer 
of  a  bill  of  exchange,  the  fact  that  the  bill 
reached  its  destination  by  the  usual  convey- 
ance in  one  month  is  sufficient  to  raise  the 
presumption  that  the  payee  receired  notice 
of  its  payment  in  double  that  time. — Weaver 
V.  Page,  6  Cal.  681. 

In  a  suit  for  malicious  prosecution,  the 
burden  of  proof  rests  upon  plaintiff  to  show 
want  of  probable  cause. — Grant  v.  Moore,  29 
Cal.  644;  Levy  v.  Brannan,  39  Cal.  485;  Jones 
V.  Jones,  71  Cal.  89,  91,  11  Pac.  817;  Lacey  v. 
Porter,  103  Cal.  597,  37  Pac.  635. 

Where  defendant  set  up  the  defense  that 
he  acted  on  the  advice  of  counsel,  an  instruc- 
tion that  the  burden  of  proof  is  on  defendant 
to  show  that  he  fully,  fairly,  and  in  good 
faith  stated  to  his  counsel  all  the  material 
facts  is  proper. — Williams  v.  Casebeer,  126 
CaL  77,  58  Pac.  380. 

In  an  action  for  a  malicious  prosecution  by 
the  defendant  of  the  plaintiff  m  causing  his 
arrest  and  prosecution  upon  a  charge  of  mis- 
demeanor, maliciously  and  without  probable 
cause,  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  both  malice  and  want  of  probable 
cause. — Davis  v.  Pacific  Tel.  etc.  Co.,  127  Cal. 
312,  57  Pac.  764,  59  Pac.  698. 

A  private  person,  as  well  as  an  officer,  may 
arrest  another  for  a  public  offense  cominitted 
or  attempted  in  hit  presence,  and  where  the 
complaint  alleges  tnat  the  plaintiff  was 
charged  with  a  criminal  offense,  and  that  the 
defendant  procured  a  police  officer  to  arrest 
the  plaintiff,  and  does  not  allege  that  the 
arrest  was  without  authority,  it  must  be  pre- 
sumed to  have  been  made  by  the  officer  upon 
a  proper  warrant,  or  by  reason  of  the  com- 
mission of  the  ofTense  in  the  presence  of  the 
officer/ — Davis  v.  Pacific  Telephone  etc.  Co., 
127  Cal.  312,  57  Pac.  764,  59  Pac.  698. 

Burden  is  on  plaintiff  to  show  that  action 
complained  of  has  been  terminated. — Hurgren 
V.  Union  Mut.  Life  Ins.  Co.,  141  CaL  585,  588, 
75  Pac.  168. 

Burden  ia  on  plaintiff  to  show  that  action 
complained  of  was  commenced  maliciously 
and  without  probable  cause. — ^Hurgren  v. 
Union  ]fnt.  Life  Ins.  Co.,  141  CaL  685,  588, 
75  Pac.  168. 
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Though,  in  an  action  for  malicious  prose- 
cution in  effecting  plaintiff's  confinement  as 
an  insane   person,   defendant  admitted   that 

glaintiff  was  not  insane  at  the  time  he  had 
er  arrested,  there  was  no  presumption  that 
he  acted  with  malice  and  without  probable 
cause  but  the  burden  of  proof  was  on  the 
plaintiff  on  such  issues. — Griswold  v.  Gris- 
wold,  143  Cal.  617,  77  Pac.  672. 

In  addition  to  the  proposition  that  the  evi- 
dence adduced  was  oi  itself  sufficient  to  show 
probable  cause  for  the  prosecution,  the  de- 
fendants were  also  entitled  to  the  benefit  of 
the  rule  that  where  one,  before  instituting  a 
prosecution  for  crime,  has  in  good  faith  con- 
sulted an  attorney  at  law  of  good  standing, 
has  stated  to  him  all  of  the  facts  of  the  case, 
and  has  been  thereupon  advised  by  such  coun- 
sel that  a  prosecution  would  lie.  and  such 
person  has  acted  honestly  upon  tnat  advice, 
this  of  itself  constitutes  probable  cause.— 
Johnson  v.  Southern  Pacific  Co.,  157  Cal.  333, 
107  Pac.  611. 

The  burden  of  proving  both  want  of  prob- 
able cause  and  malice  is  upon  the  plaintiff.— 
Buno  V.  WiUiams,  162  CaL  444,  122  Pac.  1082. 

Where  the  malicious  issuance  of  process  is 
the  f;ist  of  an  action,  a  termination  of  the 
suit  m  which  the  process  was  issued  must  be 
proved;  it  is  not  necessary  to  show  that  it 
was  tried  on  its  merits,  but  there  must  be 
a  showing  that  it  has  gone  beyond  the  power 
of  the  plaintiff  to  continue  it. — Crews  v. 
Mayo,  165  Cal.  493,  132  Pac.  1032. 

In  an  action  for  malicious  prosecut&on 
malice  must  be  proved;  but  it  is  not  essential 
to  show  that  there  must  exist  in  the  mind  of 
the  prosecution  any  hostility,  or  any  feeling 
of  persona]  grudge  or  ill  will  against  the  ac- 
cused.— Fleischhauer  v.  Fabens,  8  CaL  App. 
30,  96  Pac.  17. 

In  an  action  for  malicious  prosecution  the 
burden  ia  upon  the  plaintiff  to  prove  both 
malice  and  want  of  probable  cause  on  the 
part  of  the  defendants. — Carpenter  v.  Ashley^ 
15  Cal.  App.  461,  115  Pac.  268. 

The  burden  of  proof  is  upon  the  plaintiff 
both  to  prove  a  want  of  probable  cause  and 
to  make  it  appear  in  the  record  upon  appeal.— 
Carpenter  v.  Sibley,  15  CaL  App.  589,  119  Pac. 
891. 

There  is  no  log^  presumption  of  malice^ 
and  although  malice  may  be  inferred  from 
want  of  probable  cause  or  other  circum- 
stances, as  an  inference  of  fact,  still,  whether 
by  inference  or  otherwise,  it  must  be  proved 
as  a  fact. — Bedgate  v.  Southern  Pac.  Co.,  24 
Cal.  App.  573, 141  Pac.  1191. 

§  31.    Admlmibility  of  evidence  in  generaL 

When  wife  was  arrested  for  an  offense 
manifesting  hostility,  evidence  of  threats  and 
ill  will  of  her  husband  is  admissible  to  rebut 
malice. — Lyon  v.  Hancock,  35  Cal.  372,  373. 

In  an  action  for  a  malicious  arrest  a  lease 
from  the  defendant  to  a  third  party  is  not 
admissible  to  determine  the  motive  of  defend- 
ant in  arresting  the  plaintiff,  nor  is  evidence 
admissible  to  show  that  defendant  was 
anxious  to  have  the  lease  annulled  and  for* 
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feited,  as  it  wonld  only  raiBe  a  eonjeeture 
that  he  instituted  the  arrest  for  the  purpose 
of  ascertaining  whether  there  were  any 
grounds  upon  which  the  forfeiture  could  be 
shown. — ^Ball  v.  Bawles,  98  Cal.  222.  27  Am. 
St.  Eep.  174,  28  Pac.  937. 

In  an  action  for  a  malicious  prosecution 
for  an  assault,  where  it  became  a  material 
fact  whether  or  not  plaintiff  used  a  pistol  in 
an  assault  u^n  the  defendant,  and  the  par- 
ties contradicted  each  other  as  to  such  use, 
the  plaintiff  cannot  be  permitted  to  show  the 
circumstances  under  which  he  came  into  pos- 
session of  the  pistol,  in  proof  of  his  innocent 
possession  thereof.— -Swan  t.  Thompson,  124 
Cal.  193,  66  Pac.  878. 

In  an  action  by  husband  and  wife  against 
defendant  for  malicious  prosecution,  the  rec- 
ord of  two  deeds  alleged  to  have  been  stolen 
by  plaintiffs,  one  of  which  was  made  by  de- 
fendant to  a  minor  daughter  of  plaintiffs, 
and  recorded  aome  months  before  plaintiffs 
were  arrested,  the  other  from  a  third  person 
to  the  husband,  and  recorded  at  request  of 
defendant,  were  admissible  to  show  owner- 
ship in  some  person  other  than  defendant, 
and  thus  to  show  that  he  acted  maliciously  in 
charging  larceny  of  property  not  his  own. — 
Williams  ▼.  Casebeer,  126  Cal.  77,  58  Pae. 
380. 

Where  it  ia  alleged  that  plaintiffs  were 
arrested  and  prosecuted  by  defendant  for 
larceny,  evidence  on  the  part  of  defendant  of 
other  distinct  larcenous  acts  of  plaintiffs  is 
not  admissible  to  show  probable  cause. — ^Will- 
iams y.  Casebeer,  126  Cal.  77,  58  Pae.  880. 

In  an  action  for  the  malicious  prosecution 
of  a  prior  civil  action  for  the  recovery  of 
money  alleged  to  have  been  misappropriated 
bv  the  defendant  therein  while  in  the  em- 
ployment of  the  plaintiff  therein,  where  the 
employee  suing  for  the  malicious  prosecu- 
tion testified  in  chief  to  the  correctness  of  all 
the  books  of  account  kept  by  him  while  in 
the  service  of  his  employer,  he  may  be  prop- 
erly cross-examined  as  to  items  of  the  ac- 
count not  included  in  the  prior  action,  to  test 
the  accuracy  of  his  statement,  by  showing 
misappropriations  discovered  since  the  orig- 
inal action  was  brought. — McKenna  v.  Hein- 
len,  128  Cal.  97,  60  Pac.  668. 

In  an  action  against  an  insurance  com- 
pany for  malicious  prosecution,  based  on  sev- 
eral suits  by  defendant  against  plaintiff  for 
the  amount  of  a  premium  on  a  life  policv,  the 
amount  of  which  plaintiff  claimed  was  fraud- 
ulently raised  by  defendant's  agent,  a  letter 
written  by  plaintiff  to  defendant  before  the 
commencement  of  the  last  suit,  informing  it 
of  what  had  occurred,  and  of  his  claim  that 
its  agent  had  raised  the  policy,  etc.,  was  ad- 
missible to  show  that  defendant  knew  of  the 
alleged  act  of  the  person  in  question  as  de« 
fondant's  agent,  and  the  alleged  fraud  as  to 
raising  the  policy,  and  was  put  on  inquiry  as 
to  the  real  facts.  (Judgment,  6  Cal.  Unrep. 
964,  69  Pac.  615,  reversed.) — ^Hurgren  v. 
Union  Mut.  Life  Ins.  Co.,  141  Cal.  585,  75 
Pac.  168. 

Where  plaintiff  sued  her  brother  for  ma- 
licious prosecution  in  effecting  her  confine- 


ment as  an  insane  person,  and  Ids  defense 
was  that  he  in  good  faith  believed  her  to  be 
insane  at  the  time  of  imprisonment,  evidence 
that  defendant  had  consulted  the  family  phy- 
sician, who  from  the  description  of  plain- 
tiff's actions  was  of  the  opinion  that  she  waa 
insane,  was  admissible  on  the  questions  of 
malice  and  probable  cause. — Griswold  v.  Gris- 
wold,  143  CaL  617,  77  Pac.  672. 

Where  the  complaint  states  a  cause  of  ac- 
tion for  malicious  prosecution,  it  is  erroneous 
to  exclude  evidence  in  support  of  the  cause 
of  action  alleged.— Carpenter  v.  Sibley,  153 
CaL  215,  126  Am.  St.  Bep.  77,  15  Ann.  Cas. 
484,  15  L.  B.  A.  (N.  S.)  1143,  94  Pac.  879. 

Defendant  may  introduce  any  competent 
evidence  to  show  that  he  had  probable  cause 
for  the  prosecution,  or  that  if  he  did  not  have 
it  he  was  not  actuated  by  malice  in  doing  so. 
Buno  V.  Williams,  162  CaL  444, 122  Pac.  1082. 

Where  the  malice,  intent  or  motive  of  a 
party  is  under  the  issues  in  the  case  a  mate- 
rial fact  to  be  established,  tiie  testimony  of 
the  party  himself  directly  to  the  point  ia 
competent  evidence  to  prove  it. — ^Kuno  v. 
Williams,  162  Cal.  444,  122  Pac.  1082. 

Assuming,  without  determining,*  that  it  was 
error  to  exclude  the  reason  assigned  for  the 
dismissal,  viz.,  the  uncontroverted  fact  that 
defendant  charged  was  before  arrested  and 
fined  for  the  same  offense,  the  error  was 
harmless,  but  whatever  the  reason,  the  charge 
being  one  of  misdemeanor,  the  dismissal 
thereof  by  the  justice  finally  determined  this 
case,  and  the  reasons  became  immaterial. — 
DonaU  ▼.  Bighetti,  9  Cal.  App.  45,  97  Pae. 
1128. 

Where  the  judgment-roll  in  the  civil  action 
was  read  to  show  the  immateriality  of  the 
testimony  to  the  issue  if  it  were  immaterial, 
it  would  show  a  want  of  probable  cause  for 
the  Drosecution.  but  it  being  in  fact  material 
to  the  issue,  the  evidence  failed  to  show  a 
want  of  probable  cause,  but  established  that 
there  was  probable  cause  for  the  prosecution. 
Carpenter  ▼.  Ashley,  15  Cal.  App.  461,  115 
Pac.  268. 

The  court  properly  excluded  evidence  of  the 
facta  leading  up  te  the  institution  of  the  civil 
suit  in  which  the  alleged  perjury  was  com- 
mitted, as  being  immatenal.— Carpenter  ▼. 
Ashley,  15  CaL  App.  461,  115  Pac.  268. 

Where  the  incarceration  of  the  defendant 
is  admitted,  the  judgment-roll  in  the  prosecu- 
tion for  perjury  was  immaterial. — Carpenter 
V.  Ashley,  15  C!al.  App.  461,  115  Pae.  268. 

Admissibility  of  evidence  as  to  defend- 
ant's financial  circumstances  in  action 
for  malicious  prosecution.  Ann.  Cas. 
1913D,  563. 

Admissibility  of  evidence  of  plaintiff's 
character  in  action  for  malicious  prose- 
cution.   4  Ann.  Cas.  839. 

Admissibility,  on  issue  of  maliee  or  prob- 
able cause,  of  acts  of  plaintiff  in  ac- 
tion for  malicious  prosecution,  occur- 
ring after  institution  of  first  prosecu- 
tion.   Ann.  Cas.  1914C,  808. 

Evidence  of  character  in  action  for.  14 
L.  B.  A.  (N.  S.)  755. 


ACTIONS,  y,  1 32. 


58U 


Svidenee  of  plaintilTa  flnaneial  condition, 
admiflfibilitj'  of  in  action  for  malicious 
procecntion.    21  Ann.  Cas.  931. 

Beceipt  of  OYidence  of  plaintifTs  char- 
acter in  action  for.    4  Ann.  Cas.  839. 

Biii^ht  of  defendant  in  action  for  ma- 
ficionB  prosecution  to  show  that  plain* 
tiff,  though  acquitted,  was  guilty  of 
offense  for  which  prosecuted.  5  Ann. 
Cas.  110. 

Bight  of  one  to  testify  as  to  his  intent. 
23  L.  B.  A.  (N.  8.)  392. 


i» 


Frobable  cause  and  malice. 


la  an  action  for  malicious  prosecution, 
plaintiff,  to  show  malice,  may  introduce  the 
docket  and  proceedings  bef ote  the  justice  of 
the  peace,  and  show  what  the  defendants, 
who  had  plaintiff  arrested  for  assault  with 
intent  to  kill,  there  did  and  swore  to. — Dreuz 
y.  Domec,  18  Cal.  83. 

Where  punitive  damages  are  demanded  on 
the  ground  of  malice,  plaintiff  may  show  any 
facts  tending  to  proye  malice,  and  defendant 
any  facts  which  rebut  the  presumption 
thereof. — ^Lyon  y.  Hancock,  35  Cal.  372. 

Defendant  arrested  a  woman  who,  he  be- 
lieved, threw  a  brickbat  through  his  window. 
Held,  in  an  action  against  him  by  her  and 
her  husband  for  malicious  arrest,  that  he 
might  prove  previous  threats  and  ill  will  of 
the  husband  against  him.  as  tending  to  rebut 
the  charge  of  malice. — ^Lyon  v.  Hancock,  35 
Cal.  372. 

In  an  action  for  a  malicious  prosecution  it 
is  competent  for  the  defendant  to  prove  tnat 
he  had  received  information  from  a  reliable 
source  which  induced  him  to  cause  the  arrest 
of  the  plaintiff,  and  what  that  information 
was;  and  in  proving  what  the  information 
was  the  defendant  may  show  declarations 
made  to  him  by  others,  and  reports  in  oircn- 
lation.— Lamb  v.  Oalland,  44  Cal.  609. 

Where  the  defendant  testified  that  he  sent 
a  letter  and  telegram  to  the  plaintiffs  before 
suing  out  the  warrant  of  arrest,  informing 
them  that  he  would  act  on  their  failure  to 
reply,  evidence  that  the  operator  informed 
him  that  the  telegram  had  oeen  delivered  is 
admissible  on  the  question  of  malice  and  prob- 
able cause,  and  should  not  be  stricken  out  as 
hearsay:  but  its  exclusion  is  not  prejudicial 
error  wnere  plaintiffs  testified  that  the  letter 
and  telegram  were  received  before  the  arrest. 
Williams  v.  Casebeer,  126  Cal.  77,  58  Pac. 
380. 

Where  the  defendant  sued  out  a  warrant 
for  the  arrest  of  the  plaintiffs  upon  a  charge 
of  larceny  in  stealing  deeds,  evidence  is  ad- 
missible to  show  that  the  deeds  were  recorded 
at  the  request  of  the  defendant  prior  to  the 
alleged  larceny,  as  tending  to  show  that  the 
defendant  acted  maliciously  in  charging  the 
larceny  of  deeds  belonging  to  others  ana  not 
to  him. — Williams  v.  Casebeer,  126  Cal.  77,  58 
Pac.  380. 

Bvidence  that  suit  complained  of  was  dis- 
missed ^without  just  reason  tends  to  prove 
want  ox  probable  cause  and  malice. — Hurgren 


y.  Union  Mot.  Life  Ins.  Go^  141  OaL  685,  591, 
75  Pac.  168. 

In  an  action  against  an  insurance  company 
for  malicious  prosecution  based  on  a  suit 
against  plaintiff  to  recover  the  amount  of  a 
premium,  brought  in  the  name  of  a  person 
to  whom  the  alleged  cause  of  action  was  as- 
signed by  defendant  merely  ''for  the  purpose 
of  collection,*'  the  plaintiff  in  that  suit,  hav- 
ing testified  that  it  was  dismissed,  was  asked 
by  plaintiff  "at  whose  request  the  suit  was 
dismissed,"  and  whether  he  had  "orders  to 
dismiss  the  suit,  and,  if  so,  from  whom,"  and 
other  similar  questions.  Held,  that  it  was 
error  to  sustain  objections  thereto,  as  plain- 
tiff was  entitled  to  know  the  cause  of  the 
dismissal,  and  whether  it  was  done  by  order 
of  defendant,  who  apparently  had  control 
thereof;  and,  if  defendant  procured  the  dis- 
missal, no  just  reason  being  shown  therefor, 
it  was  evidence  to  prove  want  of  probable 
cause  and  malice.  (Judgment.  6  Cal.  Unrep. 
964,  69  Pac.  615,  reversed.) — Hurgren  v. 
Union  Mut.  Life  Ins.  Co.,  141  CaL  585,  75 
Pac.  168. 

In  an  action  for  malicious  prosecution,  the 
defendant  may  testify  directly  to  the  fact 
that  he  was  not  actuated  by  malice  in  insti- 
tuting the  prosecution  and  that  when  he  did 
so  he  honestly  believed  in  good  faith  that  the 
plaintiff  was  guilty  of  the  offense  charged 
against  him. — ^Buno  v.  Williams,  162  Cal.  444, 
122  Pac.  1082. 

In  an  action  for  malicious  prosecution, 
questions  asked  the  district  attorney — 
namely,  whether  the  facts  stated  to  him  by 
the  defendant  preparatory  to  instituting  the 
prosecution  were  the  same  as  were  developed 
upon  the  preliminary  examination;  whether 
any  different  facts  material  to  the  prosecu- 
tion developed  upon  such  examination  than 
those  which  had  been  stated  to  him;  whether 
the  construction  placed  on  the  law  by  the 
magistrate  in  discharging  the  plaintiff  was 
the  construction  which  he  put  on  the  law 
when  he  advised  the  defendant  to  make  the 
criminal  complaint,  and  whether  in  his  inter- 
views  with  the  defendant  the  latter  had  man- 
ifested a  malicious  and  hostile  disposition 
toward  the  plaintiff — ^were  properly  disallowed. 
Buno  y.  WilUams,  162  Cal.  444,  122  Pac.  1082. 

The  appellant  cannot  objeet  to  testimony  of 
a  witness  read  before  the  grand  jury,  where 
he  admits  the  correctness  of  such  evidence  as 
set  forth  in  the  transcript,  which  shows  that 
it  was  proper  to  be  considered  by  the  grand 
jury  upon  the  question  of  probable  cause. — 
Carpenter  v.  Ashley,  15  Cal.  App.  461^  115 
Pac.  268. 

The  court  properly  disallowed  a  question  by 
plaintiff  to  a  grand  juror  whether  he  intended 
to  find  the  indictment  against  plaintiff.  The 
grand  juror  could  not  thus  be  collaterally  im- 
peached as  to  his  official  action;  nor  had  the 
question  any  relevance  to  the  issues  of  prob« 
able  cause  of  conspiracy. — Carpenter  v.  Sib- 
ley, 15  Cal.  App.  589,  119  Pac.  391. 

A  written  statement  showing  the  admission 
of  perjury  bv  the  witness  alleged  to  have 
been  subomea  by  plaintiff,  proved  to  be  in 
his  handwriting,  was  admissible  as  showing 
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information  upon  which  the  diBtrict  attoknej 
acted,  and  as  bearingr  upon  the  question  of 
probable  cau8e.-~Carpenter  v.  Sibley,  15  CaL 
App.  589,  119  Pac.  891. 

The  proof  of  probable  cause  depending  upon 
the  honest  and  reasonable  belief  of  the  dis- 
trict attorney  may  involye,  in  part  at  least, 
hearsay  declarations  imparted  to  the  district 
attorney  prior  to  the  prosecution.  It  was 
competent  for  the  district  attorney  to  testify 
to  the  sources  of  his  information,  as  well  as 
to  state  facts  within  his  own  knowledge. — 
Carpenter  y.  Sibley,  15  Cal.  App.  589,  119  Pae. 
391. 

Acquittal  in  criminal  prosecution  as  evi- 
dence, in  action  for  malicious  prosecu- 
tion, of  want  of  probable  cause.  18 
Ann.  Cas.  65. 

Conclusiyeness  of  judgment  rendered  in 
criminal  action  to  show  probable  cause. 
11  L.  B.  A.  (N.  S.)  663. 

Commitment  by  examining  magistrate  as 
eyidence  of  probable  cause  in  action 
for  malicious  prosecution.  6  Ann.  Cas. 
260. 

Conyiction  by  magistrate  or  justice  of 
the  peace  which  has  been  reyersed  or 
set  aside,  as  probable  cause.  34  L.  B. 
A.  (N.  S.)  958. 

Discharge  of  accused  by  examining 
magistrate  as  eyidence  of  want  of 
probable  cause.  3  Ann.  Cas.  112;  64 
L.  B.  A.  475;  3  L.  B.  A.  (N.  S.)  929. 

Judgment,  decree  or  order  in  ciyil  suit 
as  eyidence  of  probable  cause  in  action 
for  malicious  prosecution.  2  Ann.  Cas. 
579. 

Probable  cause,  action  of  grand  jury  as 
eyidence  of  existence  or  want  of,  in 
action  for  malicious  prosecution.  21 
Ann.  Cas.  1047. 

Possession  of  stolen  property  as  evidence 
of  probable  cause  in  action  for  mali- 
cious prosecution.  Ann.  Cas.  1913A, 
745. 

Probative  force,  in  action  for  malicious 
prosecution,  of  conviction  in  a  criminal 
case  reversed  on  appeal  or  new  trial. 
6  Ann.  Cas.  508;  Ann.  Cas.  1913B,  1054. 

Probative  force  in  action  for  malicious 
prosecution  of  conviction  in  criminal 
proceeding  procured  by  fraud,  perjury, 
etc.     15  Ann.  Cas.  486. 

Verdict  of  guilty  set  aside  or  reversed 
and  followed  by  acquittal  or  nolle  pro- 
sequi as  evidence  of  probable  cause. 
6  L.  B.  A.  (N.  S.)  701. 

§  33.    Weight  and  sufficiency  of  evidence. 

Order  of  commitment  to  insane  asylum  is 
not  conclusive  of  plaintiff's  insanity  at  any 
time  or  of  probable  cause  for  prosecution. — 
Kellogg  V.  Cochran,  87  Cal.  192,  199,  12  L. 
B.  A.  104,  25  Pac.  677. 

Defendant  relied  on  the  advice  of  coun- 
sel. The  district  attorney  testified  that  he 
told  defendant  that  he  did  not  think  he  could 
convict,  and  that  he  had  not  a  very  good 
case.    Another  witness  said  to  defendant  that 


he  could  not  do  anything  with  plaintiff,  to 
which  defendant  replied  that  ptaintiiff  had 
taken  sides  against  him,  and  that  he  would 
"set  him  up  for  his  meanness."  Though  de- 
fendant testified  that  other  lawyers  whom  he 
consulted  advised  him  that  he  could  maintain 
the  prosecution,  none  of  them  were  produced 
as  witnesses.  Held  sufficient  to  sustain  a  ver- 
dict for  plaintiff. — Yann  v.  McCreary,  77  CaL 
434,  19  Pac.  826. 

In  proving  want  of  probable  cause,  the 
plaintiff  must  show  that  the  arrest  and  prose- 
cution were  not  under  such  circumstances  as 
would  justify  the  suspicion  in  a  reasonable 
man  that  the  charge  was  true. — Davis  v.  Pa- 
cific Tel.  etc.  Co.,  127  Cal.  312,  57  Pac.  764, 
59  Pae.  698. 

In  an  action  for  malicious  prosecution,  evi- 
dence that  prior  to  bringing  the  alleged 
malicious  action  defendants  stated  that  plain- 
tiff was  a  rascal,  and  that  they  would  have 
the  law  on  him,  was  evidence  of  malice  only, 
and  not  want  of  probable  cause. — McKenna 
V.  Heinlen,  128  Cal.  97,  60  Pac.  668. 

In  an  action  for  malicious  prosecution,  an 
order  denying  a  motion  for  a  nonsuit  will 
not  be  disturbed  for  want  of  sufficient  proof 
by  the  plaintiff,  at  the  elose  of  his  evidence, 
of  want  of  probable  cause  and  of  malice  in 
fact,  where  the  testimony  of  defendant's  wit- 
nesses cured  the  weakness  of  plaintiff's  case, 
and  supplied  the  necessary  proof,  so  that  the 
whole  of  the  evidence,  considered  together, 
was  sufficient  to  support  the  verdict  and  judg- 
ment for  the  plaintiff. — Scrivani  v.  Dondero, 
128  Cal.  31,  60  Pac.  463. 

Verdict  or  final  determination  on  "merits" 
of  malicious  civil  suit  or  criminal  prosecu- 
tion complained  of  is  not  necessary;  it  is 
sufficient  to  show  that  proceeding  has  been 
legally  terminated. — Hurgren  v.  Union  Mut. 
Life  Ins.  Co.,  141  Cal.  585,  587,  75  Pac.  168. 

Probable  cause  is  a  suspicion  founded  upon 
circumstances  sufficiently  strong  to  warrant 
a  reasonable  man  in  the  oelief  that  the  charge 
is  true.  In  the  present  case,  the  evidence  is 
reviewed  and  held  not  to  show  a  want  of 
probable  cause  on  the  part  of  the  defendant 
in  causing  the  plaintiff's  arrest. — Booraem  v. 
Potter  Hotel  Co.,  164  Cal.  99,  97  Pac.  65. 

Where  the  action  for  malicious  prosecution 
is  brought  against  a  prosecuting  attorney  and 
his  deputy,  who  prosecuted  plaintiff  upon  a 
charge  of  perjury^  upon  the  trial  of  which  he 
was  acquitted,  it  is  held,  upon  a  review  of  the 
evidence,  that  a  want  of  probable  cause  for 
the  prosecution  is  not  shown,  but  that,  on  the 
contrary,  it  reveals  sufficient  facts  and  cir- 
cumstances known  to  the  defendants  to  con- 
stitute reasonable  grounds  for  believing  that 
the  charge  of  perjury  was  true.— Carpenter  v. 
Ashley,  15  Cal.  App.  461,  115  Pac.  268. 

It  is  held  that  the  charge  of  conspiracy  be- 
tween the  officers  of  the  county  is  not  proved, 
that  it  appears  that  the  acts  of  the  officers 
defendant  other  than  the  district  attorney 
were  taken  in  good  faith  in  the  line  of  their 
of&cial  duty,  and  were  dependent  upon  and 
subordinate  to  the  action  of  the  disti'ict  at- 
torney in  prosecuting  plaintiff  for  the  offense 
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for  wMeh  he  was  indicted. — CaTpenter  y.  Sib- 
ley, 15  CaL  App.  589,  119  Pae.  391. 

Where  the  jadgment  was  for  the  defendants, 
it  is  held  in  view  of  the  evidence  and  circnm- 
stancea  appearing  in  the  record,  that  no  appel- 
late eonri  can  say  that  the  district  attorney 
had  no  legal  right  to  believe  that  plaintiff  was 
goilty  of  the  crime  of  subornation  of  perjury, 
for  which  he  was  indicted,  and  that  it  wa^  his 
duty  to  prosecute  him  for  that  offense.— -Car- 
penter v.  Sibley,  15  Cal.  App.  589,  119  Fiae. 
391. 

§34.    Damages  In  generaL 

There  is  no  settled  rule  of  damages  for 
malicious  prosecution  of  a  civil  action. — 
Weaver  v.  Page,  6  Cal.  681. 

When  prosecution  is  wanton  and  malicious 
and  in  reckless  disregard  of  rights  of  plain- 
tiff>  jury  may  award  exemplary  damages. — 
Bnssell  v.  Dennison,  45  Cal.  337. 

Plaintiff  in  an  action  for  malicious  prose- 
cution is  entitled  to  recover  only  so  much 
of  his  expenditures,  made  in  defense  of  the 
action  held  to  be  malicious,  as  were  reason- 
ably laid  out  and  expended. — ^Eastin  v.  Bank 
of  Stockton,  66  Cal.  123,  56  Am.  Bep.  77,  4 
Pac.  1106. 

Counsel  fees  and  expenses  paid  out  in 
former  suit  cannot  be  allowed  as  damages, 
unless  they  were  reasonable. — Eastin  v.  Bank 
of  Stockton,  66  Cal.  123,  56  Am.  Rep.  77,  4 
Pac.  1106. 

Condition  of  place  and  treatment  while 
in  custody  as  an  element  of  damages. 
33  L.  E.  A.  (N.  S.)  291. 

Damages  in  action  for  malicious  prose- 
cution for  wrongful  search  of  premises. 
39  L.  B.  A.  (N.  8.)  207. 

Damages  for  malicious  prosecution.  4 
L.  B.  A.  255. 

Exemplary  damages  in  action  for  mali- 
cious prosecution  or  for  abuse  of  pro- 
cess in  suing  out  attachment  for  col- 
lection of  debt  only.  29  L.  B.  A. 
(N.  S.)  272. 

—  Want  of  probable  cause  to  believe 
alleged  ground  of  attachment  as  condi- 
tion for  recovery  as  exemplary  dam- 
ages.    38  L.  B.  A.  (N.  S.)  127. 

Hitigation  of  damages  because  of  advice 
of  counsel.     18  L.  B.  A.  (K  S.)  54. 

Bight  of  plaintiff  in  action  for  malicious 
prosecution  or  false  imprisonment  to 
show  condition  of  jail  where  he  was 
confined  and  his  treatment  therein.  19 
Ann.  Cas.  614. 


§35. 


Amoimt  awarded. 


A  suit  on  a  bill  of  exchange  was  accom- 
panied by  an  attachment,  under  which  the 
property  of  the  drawer  was  held  for  four 
months,  when  it  was  released  by  giving  bond. 
Held,  in  an  action  by  the  drawer  for  the 
malicious  prosecution  of  said  suit,  where  the 
Jury  gave  fifteen  thousand  dollars  damages, 
and  wh^e  no  misconduct  was  shown  on  the 
part  of  the  jury,  and  it  was  not  charged  that 
the  verdict  was  given  under  the  influence  of 


passion  or  prejudice,  that  the  court  would  not 
disturb  the  verdict. — Weaver  v.  Page,  6  CaL 
681. 

Where  the  suit  on  a  bill  already  paid  had 
been  accompanied  by  an  attachment,  under 
which  the  property  of  the  drawer  had  been 
held  for  four  months,  when  it  was  released 
by  giving  bond,  in  an  action  by  the  drawer 
for  the  malicious  prosecution  of  said  suit, 
where  the  jury  gave  fifteen  thousand  dollars 
damages,  and  where  no  misconduct  was  shown 
on  the  part  of  the  jury,  and  it  was  not 
charged  that  the  verdict  was  given  under 
the  influence  of  passion  or  prejudice,  the 
court  could  not  disturb  the  verdict,  unless 
it  clearly  appear  that  injustice  has  been  done. 
Weaver  v.  Page,  6  Cal.  681.  ^ 

Under  circumstances  seven  hundred  and 
fifty  dollars  damages  held  not  excessive. — 
Stuart  V.  Hoffman,  68  Cal.  381,  382,  9  Pac. 
451. 

In  an  action  for  malicious  prosecution,  in 
having  the  plaintiff  arrested  on  a  charge  of 
assault,  where  he  was  never  put  in  jail  or 
subjected  to  any  real  hardship  or  act  of  op- 

Sression,  and  the  charge  was  subsequently 
ismissed,  and  the  testimony  as  to  probable 
cause  for  the  arrest  was  conflicting,  a  verdict 
of  four  thousand  dollars  was  excessive,  and 
should  be  reduced  to  the  sum  of  one  thousand 
dollars. — ^Phelps  ▼.  Cogswell,  70  Cal.  201,  11 
Pac.  628. 

In  an  action  for  malicious  prosecution, 
where  plaintiff's  cause  of  action  arose  from 
his  arrest  for  breaking  a  gate  and  entering 
land  belonging  to  defendant,  but  of  which 
plaintiff  claimed  to  be  a  tenant  under  the 
vendor  of  the  land,  a  verdict  for  eight  hun- 
dred dollars  is  excessive. — Seabridge  v.  Mc- 
Adam,  119  Cal.  460,  51  Pac.  691. 

Where  the  evidence  shows  that  the  arrest 
of  plaintiffs  was  made  after  a  hasty  search 
for  the  property  alleged  to  have  been  stolen, 
and  that  the  criminal  proceeding  was  prose- 
cuted with  much  bitterness,  and  that  defend- 
ant withheld  from  the  court  and  the  jury 
the  fact  that  he  had  found  some  of  the  prop- 
erty after  the  arrest,  and  had  it  in  his  pos- 
session at  the  trial,  and  there  is  no  evidence 
of  passion  or  prejudice,  a  verdict  of  two  thou- 
sand dollars  will  not  be  set  aside  as  excessive. 
Williams  v.  Casebeer,  126  CaL  77,  58  Pac.  380. 

Verdict  for  seven  thousand  dollars  for  mali- 
cious prosecution  ordered  reduced  one-half. — 
Bussell  V.  Dennison,  45  Cal.  337,  342,  50  Cal. 
243. 

Inadequacy     of     damages     awarded     as 

f round  for  setting  aside   verdict.    47 
i.  B.  A.  43. 

§36.    Qaestiosa  for  conxt  and  Jury. 

Where  the  second  of  a  set  of  bills  of  ex- 
change was  presented  and  protested,  owing  to 
the  absence  of  the  drawee,  and  the  first  of 
exchange  arrived  nine  days  after,  and  was 
paid,  together  with  costs  of  protest  of  sec- 
ond, and  two  months  after  suit  was  com- 
menced on  the  protested  bill,  in  an  action 
for  malicious  prosecution  of  said  suit  the 
question   whether  the   plaintiffs  in  the  suit 
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on  laid  bill  knew  that  the  bill  was  in  faet 
paid  at  the  time  when  thej  commenced  toit 
was  a  question  for  the  jury. — Weaver  t.  Page^ 
6  Cal.  681. 

Where  the  defendant  has  fully  and  fairly 
laid  his  case  before  counsel,  and  acts  by 
advice  thereof,  it  is  a  f^d  defense  to  the 
action,  though  the  question  whether  the  de* 
fendant  acted  bona  fide  under  sueh  advice  ii 
a  question  of  intention  to  be  determined  by 
the  jury.^Potter  ▼.  Seale,  8  CaL  217. 

In  an  action  for  malicious  prosecution,  the 
question  of  malice  is  for  the  iu^- — Potter  ▼. 
Seale,  8  CaL  217;  Lacey  v.  Forter,  103  CaL 
597,  37  Pac.  635;  Gonzales  v.  Cobliner,  68  CaL 
151,  155,  8  Pac.  697. 

The  question  of  probable  cause  is  a  mixed 
question  of  law  and  fact.  Whether  the  cir- 
cumstances alleged  to  show  probable  cause 
axe  true  is  a  question  of  fact.  Whether,  if 
true,  they  amount  to  probable  cause  is  a  ques- 
tion of  law  to  be  decided  by  the  court. — 
Potter  V.  Seale,  8  Cal.  217;  Grant  v.  Moore, 
29  Cal.  644;  Bogers  v.  Mahoney,  62  Cal.  611. 

The  jury,  in  an  action  for  malicious  prose- 
cution, are  not  to  determine  whether  the  facts 
amount  to  a  probable  cause;  but  it  is  the 
province  of  the  court  to  determine  that  ques- 
tion^ and  when  the  facts  are  not  controverted 
the  court  must  instruct  the  jury  whether  they 
amount  to  probable  eause,  and  when  they  are 
controverted  the  court  must  instruct,  that  if 
they  find  the  facts  in  a  designated  way,  then 
such  facts  do  or  do  not  amount  to  probable 
cause. — Harkrader  v.  Moore,  44  CaL  144. 

In  an  action  for  malicious  prosecution,  the 
judge  may  order  a  nonsuit  or  direct  a  verdict 
for  the  defendant.  It  is  error  to  leave  to 
the  jury  to  determine  whether  the  facts 
proved  do  or  do  not  establish  the  want  of 
probable  cause. — Emerson  v.  Skaggs.  52  Cal. 
246;  Eastin  v.  Stockton  Bank,  66  Cal.  123,  56 
Am.  Bep.  77,  4  Pac.  1106;  Fulton  v.  Onesti, 
66  CaL  575,  6  Pac.  491;  Ball  v.  Bawles,  93 
Cal.  222,  27  Am.  St.  Bep.  174,  28  Pac.  937; 
Lacey  v.  Porter,  103  Cal.  597,  37  Pac.  635; 
Smith  V.  Liverpool  ft  London  Sb  Globe  Ins. 
Co.,  107  Cal.  432,  40  Pac.  540;  Seabridge  v. 
McAdam,  108  Cal.  345,  41  Pac.  409. 

Where  plaintiff  fails  to  establish  want  of 
probable  cause,  a  nonsuit  is  properly  granted. 
Dwain  v.  Descalso,  66  Cal.  415,  5  Pac.  903. 

When  facts  are  beyond  question,  court 
should  absolutely  determine  (Question  of  prob- 
able cause.  If  evidence  conflicts,  court  should 
determine  it  hypothetieally. — ^Fulton  t.  Onesti, 
66  CaL  575,  6  Pac.  491. 

Inference  of  malice  from  want  of  prob- 
able cause  is  one  which  jury  alone  can  draw. 
Gonzales  t.  Cobliner,  68  Oal.  151,  156,  8  Pae. 
697. 

The  action  was  brought  to  recover  dam- 
ages for  the  malicious  prosecution  of  a  charge 
of  indecent  exposure.  On  the  trial,  a  nonsuit 
was  granted,  on  the  ground  that  the  evidence 
failed  to  show  a  want  of  probable  cause  for 
the  prosecution.  Plaintiff  testified  that  at 
the  time  of  the  alleged  exposure  he  did  not 
know  that  he  was  in  sight  of  anyone,  or  at  a 


place  where  he  was  likely  to  be  seen,  and  that 
he  made  no  improper  exposure  of  his  person. 
He  further  testified  that  he  supposed  the 
place  was  one  frequently  used  for  the  purpose 
for  which  he  was  using  it.  Held,  that  the 
question  as  to  the  want  of  probable  cause 
should  have  been  submitted  to  the  jury.— 
Simmons  ▼.  Brinkmeyer,  72  Cal.  486,  14  Pac. 
101. 

While  probable  cause  is  a  question  of  law, 
to  be  determined  upon  the  facts  found  by  the 
jury,  yet  the  jury  may  be  instructed  to  ren* 
der  their  verdict  tor  or  against  the  defendant, 
as  they  shall  find  the  facts  designated  by  the 
court  as  sufficient  to  constitute  probable 
cause.— Ball  v.  Bawles,  93  Cal.  222,  27  Am. 
St.  Bep.  174,  28  Pac  937. 

Malice  is  a  question  of  fact;  but  what  facts 
and  circumstances  amount  to  probable  cause 
is  a  pure  question  of  law,  though  whether 
such  facts  and  circumstances  exist  is  a  ques- 
tion  of  fact. — Lacey  v.  Porter,  103  Cal.  597, 
37  Pac.  635. 

In  an  action  to  recover  damages  for  a  ma- 
licious prosecution  what  facts  and  circum- 
stances amount  to  probable  cause  is  a  pure 
question  of  law.  Whether  they  exist  or  not 
is  a  pure  question  of  fact.    The  former  is  ex- 


clusively for  the  _court;   the  latter  for   the 

J'ury. — Sa 
=^ac.  493. 


jury.— Sandell  v.  Sherman,  107  Cal.  391,  40 


In  an  action  for  malicious  prosecution,  the 
burden  of  proof  is  upon  the  plaintiff  to  prove 
want  of  probable  cause.  What  facts  and  cir- 
cumstances amount  to  probable  cause  is  a 
pure  question  of  law.  Whether  they  exist  or 
not,  in  any  particular  case,  is  a  pure  question 
of  fact.  The  former  is  exclusively  for  the 
court,  the  latter  for  the  jury,  when  the 
facts  are  nncontroverted,  the  question  re- 
solves itself  into  one  of  pure  law  for  the 
court's  determination. — Booraem  v.  Potter 
Hotel  Co.,  154  Cal.  99,  97  Pac.  65. 

When  there  is  no  conflict  in  the  evidence, 
the  question  whether  or  not  the  evidence  in- 
troduced for  the  plaintiff  shows  probable 
cause  is  always  for  the  court  to  decide;  and  it 
is  error  in  such  case,  where  there  is  probable 
cause,  to  submit  any  question  to  the  jury. — 
Johnson  v.  Southern  Pacific  Co.,  157  CaL  338, 
107  Pac.  611. 

Error  in  the  exclusion  of  such  evidence  on 
the  trial  before  a  jury  is  not  rendered  im- 
material by  the  statement  of  the  trial  judge, 
in  den3ring  the  defendant's  motion  for  a  new 
trial,  that  its  admission  could  not  have 
changed  the  result.  It  was  for  the  jury  to 
determine  the  credit,  weight  and  effect  to 
be  given  to  such  evidence  had  it  been  ad- 
mitted.—Buno  V.  Williams,  162  Cal.  444,  122 
Pac.  1082. 

What  circumstances  amount  to  probable 
cause  is  a  pure  question  of  law,  but  whether 
they  etist  or  not  in  any  particular  case  is  a 
pure  question  of  fact. — Carpenter  v.  Ashley, 
15  Cal.  App.  461,  115  Pac.  268. 

§  37.    fiurtmetioiui. 

n 
An  instruction  to  the  jury,  in  an  aetion  for 
malicious  prosecution,  that  it  is  a  question 
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for  them,  nnder  the  instruetions  of  the  court, 
to  decide  whether  or  not  there  was  probable 
cause  for  the  prosecution,  is  erroneous.— 
Grant  t.  Moore,  29  Cal.  644. 

In  an  action  for  malicious  prosecution,  if 
the  facts  are  doubtful,  the  court  should  in- 
struct the  jury  that  if  thej  find  the  facts  in  a 
certain  waj,  uiere  was  no  probable  cause,  and 
their  verdict  should  be  for  plaintiff;  but  if 
they  find  in  another  way,  there  was  probable 
cause,  and  their  verdict  diould  be  for  the  de- 
fendant.— Grant  v.  Moore,  29  Cal.  644. 

If  there  are  facts  proved  by  the  defendant 
which  tend  to  show  probable  cause,  it  is  error 
for  the  court  to  charge  the  jury  that  the  evi- 
dence offered  by  the  defendant  does  not  es- 
tablish probable  cause. — Emerson  v.  Skaggs, 
52  Cal.  246. 

Instructions  in  suit  for  malicious  prosecu- 
tion held  to  be  model  of  perspicuity  .-—Stuart 
V.  Hoffman,  68  Cal.  381,  383,  9  Pac.  451. 

The  court  left  to  the  jury  the  question  of 
probable  cause,  and  afterward,  at  plaintiff's 
request,  specially  instructed  them  that  if  they 
should  find  that,  when  defendant  swore  out 
the  complaint,  he  did  not,  from  his  knowl- 
edge on  the  subject  as  a  prudent  man,  be- 
lieve the  plaintiff  guilty  of  any  crime,  then, 
as  a  matter  of  law,  there  was  no  probable 
cause,  and  also  that,  if  they  should  find  cer- 
tain facts  enumerated,  such  facts  would  not 
constitute  probable  cause.  Held,  where  there 
were  other  facts  in  the  case  than  those  re- 
ferred to  in  the  special  instructions,  of  which 
evidence  regarding  probable  cause  was  given 
to  the  jurv,  the  error  of  leaving  the  question 
of  probable  cause  to  the  jury  was  not  cured 
by  the  special  instructions. — ^Ball  v.  Bawles, 
93  Cal.  222,  27  Am.  St.  Bep.  174,  28  Pac.  937. 

In  an  action  for  malicious  prosecution  for 
perjury,  where  it  appears  that  in  a  former 
suit  plaintiff  verified  an  answer  alleging  that 
he  had  paid  the  rent  for  certain  property, 
and  where  there  is  evidence  tending  to  prove 
that  he  had  good  reason  to  believe  that  the 
rent  had  been  paid  by  him.  and  that  defend- 
ant so  understood  it  at  the  time  he  com- 
menced the  prosecution,  it  is  not  error  for  the 
court  to  refuse  to  charge  that,  if  the  rent  had 
not  been  paid  at  the  time  the  answer  was 
sworn    to,    there    was    probable    cause    that 

Slaintiff  had  committed  perjury. — ^Dawson  v. 
IchloBS,  93  Cal.  194,  29  Pac.  81. 

In  an  action  for  malicious  prosecution,  a 
charge  that  plaintiff  must  show  such  facts 
as  will  warrant  the  jury  in  finding  malice  and 
want  of  probable  cause  is  not  erroneous,  as 
leaving  to  the  jniv  the  determination  of  what 
constitutes  probable  cause. — Sandell  v.  Sher- 
man, 107  CaL  391,  40  Pac.  493. 

In  an  action  to  recover  dama^^es  for  the 
malicious  prosecution  of  a  proceeding  for  the 
appointment  of  a  guardian,  an  instruction 
that  "if  the  defendants,  before  filing  the  peti- 
tion to  haTo  a  guardian  appointed,  sought  the 
advice  of  counsel,  .  .  .  ana  stated  to  him  all 
the  case  on  which  the  application  for  guard- 
ianship was  based,  and  made  a  full  and  fair 
statement  of  all  the  facts  of  that  case  to 
their  covumI,  and  he  advised  that  they  file  a 


petition  for  the  appointment  of  a  guardian 
...  and  believing  and  acting  on  such  advice 
they  filed  their  petition,  it  is  a  good  defense 
in  this  case,  and  it  makes  no  difference  if 
their  petition  was  denied,"  is  a  correct  state- 
ment of  the  law  when  tested  by  the  preceding 
rule. — Sandell  ▼.  Sherman,  107  Cal.  391,  40 
Pac.  493. 

Where  the  prosecuting  witness  acted  in 
good  faith,  and  disclosed  all  the  facts  within 
his  knowledge  relating  to  the  offense  and  the 
accusation  to  the  prosecuting  attorney,  his 
defense  of  probable  cause  is  established,  even 
though  the  defendant  should  show  at  the  trial 
other  facts  sufficient  to  secure  his  acquittal, 
and  which  might  have  been  ascertained  by 
the  prosecuting  witness,  if  he  had  made  dili- 
gent inquiry  therefor;  and  instructions  to  the 
jury  that  the  prosecuting  witness  must  have 
exercised  due  diligence  in  ascertaining  the 
facts,  or  whether  there  were  any  other  facts 
bearing  upon  the  charge,  are  erroneous. — ^Dun- 
lap  V.  New  Zealand  lire  etc.  Co.,  109  Cal. 
365,  42  Pac.  29. 

In  an  action  for  malicious  prosecution,  the 
question  of  what  constitutes  probable  oause 
is  always  a  question  of  law  for  the  court,  to 
be  determined  from  the  facts  established  in 
the  case,  however  complicated  or  numerous 
may  be  the  facts;  and  when  the  facts  are  dis- 
puted, the  court  must  group  the  various  facts 
which  the  evidence  tends  to  prove  and  in- 
struct the  jury  that  if  they  find  such  facts 
to  be  established,  there  was  or  was  not  prob- 
able cause,  as  the  case  may  be. — ^Holliday  ▼. 
HoUiday,  123  Cal.  26,  55  Pac.  703. 

The  burden  of  proof  is  upon  the  defendant 
to  show  that  he  fully,  fairly  and  in  good 
faith  stated  to  his  counsel  all  the  material 
facts;  and  there  is  no  conflict  between  this 
rule  and  that  requiring  the  plaintiff  to  show 
by  a  preponderance  of  evidence  that  the 
plaintiff  was  arrested  maliciously  and  with- 
out probable  cause. — Williams  ▼.  Casebeer, 
126  Cal.  77,  58  Pac.  380. 

In  instruction  requiring  that  the  defend- 
ant, in  order  to  be  shielded  from  a  malicious 
prosecution  by  the  advice  of  counsel,  shall 
subsequently  act  in  |^ood  faith  upon  the  ad- 
vice given,  after  having  first  fairly  and  fully 
stated  to  the  attornev  all  the  material  facts 
then  known  to  the  defendant,  is  not  erroneous 
in  such  requirement. — Williams  v.  Casebeer, 
126  Cal.  77,  58  Pac.  380. 

An  instruction  in  an  action  for  malicious 
prosecution  that  the  plaintiff,  to  recover,  had 
only  to  show  by  a  preponderance  of  the  evi- 
dence that  the  prosecution  was  without  prob- 
able cause  and  that  it  was  malicious,  and 
that  the  jury  were  the  exclusive  judges  of  all 
the  facts  was  not  objectionable  as  declar- 
ing probable  cause  to  be  a  question  of  facts, 
when  the  jury  were  told  that,  if  they  found 
certain  facts,  there  was  no  probable  cause. — 
Scrivani  v.  Dondero,  128  Cal.  31,  60  Pac.  463. 

Since  probable  cause  in  an  action  for  ma- 
licious prosecution  is  a  question  of  law,  a 
definition  as  to  what  constitutes  it  should  not 
be  given  to  the  jury. — Scrivani  v.  Dondero. 
128  Cal.  31,  60  Pac.  463. 
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Instmctions  requested  upon  the  theory  that 
the  plaintiff  claimed  to  have  taken  up  the 
defendant's  horse  as  an  estraj,  and  that  the 
jury  were  entitled  to  be  instructed  as  to  what 
constituted  an  estray,  and  as  to  the  law 
governing  the  taking  up  and  impounding  of 
such  animals,  were  properly  refused.  If  the 
plaintiff  claimed  more  than  he  was  entitled 
to  under  the  estray  law,  the  defendant  had  a 
remedy  in  a  civil  action,  but  these  matters 
give  no  justification  for  demanding  the  issu- 
ance of  a  warrant  on  the  charge  of  stealing 
the  horse. — Fleischhaufer  v.  Fabens,  8  Cal. 
App.  30,  96  Pac.  17. 

A  proposed  instruction  as  to  probable  cause 
for  a  charge  of  the  crime  of  larceny  of  de- 
fendant's horse  by  the  plaintiff,  which  leaves 
out  of  consideration  the  question  whether^  at 
the  time  of  the  institution  of  the  criminal 
prosecution,  the  defendant  did  in  fact  be- 
lieve, and  have  reasonable  ground  to  believe, 
the  plaintiff  guilty  of  the  crime  charged,  was 
properly  refused. — ^Fleischhauer  v.  Fabens,  8 
Cal.  App.  30,  96  Pac.  17. 

It  was  proper,  in  an  action  for  malicions 
prosecution,  to  refuse  a  requested  instruction 
stating  that  "actions  for  malicious  prosecu- 
tion are  not  favored  in  law."  It  would  have 
been  error  so  to  have  instructed  the  jury. — 
Fleischhauer  v.  Fabens,  8  Cal.  App.  30,  96 
Pac.  17. 

Where  the  court  correctly  declares  the  law 
as  to  the  element  of  '^malice"  in  malicious 
prosecution,  it  was  not  error  not  to  define  it 
in  the  language  of  section  7,  subdivision  4 
of  the  Penal  Code.  If  defendant  had  de- 
sired it,  he  should  have  requested  the  giving 
of  the  code  definition,  which  does  not  exclude 
other  proper  definitions  of  the  word  "malice." 
Donati  v.  Bighetti,  9  Cal.  App.  45,  97  Pac. 
1128. 

It  is  h^d  that  there  was  no  prejudicial 
error  in  evidence,  or  in  the  instructions  of  the 
court,  for  the  reason  that  the  only  conclusion 
warranted  by  the  evidence  ia  that  there  was 
probable  cause  for  the  prosecution,  and  that 
the  court  would  have  been  authorized  to  in- 
struct the  jury  to  find  a  verdict  for  defend- 
ant for  the  same  reason.— Carpenter  ▼.  Sibley^ 
15  Cal.  App.  589,  119  Pae.  391. 

§  38.    Verdict  and  flndingi. 

In  an  action  against  two  defendants  for 
malicious  prosecution,  a  severance  of  the 
damages  in  the  verdict  is  a  ground  for  a  re- 
versal and  a  new  trial. — McCool  v.  Mahoney, 
54  Cal.  491. 

Where,  upon  the  trial  of  the  cause  of  ac- 
tion for  malicious  prosecution,  the  verdict 
was  for  the  defendant,  the  knowledge  of  the 
defendant  of  the  prior  arrest,  as  tending  to 
establish  malicious  motives  and  bad  faith, 
was  a  question  of  fact  for  the  jury,  and  there 
being  a  conflict  of  evidence  as  to  such  knowl- 
edge, the  finding  for  the  defendant  thereupon 
is  conclusive. — Donati  v.  Bighetti,  9  Cal.  App. 
45,  97  Pac.  1128. 

§39.    Judgment— Setting  aside. 

The  rule  that  only  extrinsic  fraud  can  be 
ahown   to   set   aside   a  judgment,   does   not 


apply  to  the  case  of  a  malicious  prosecution 
and  eonvietion  of  the  plaintiff  without  prob- 
able cause,  alleged  to  have  been  procured 
directly  by  fraud  and  perjured  testimony,  and 
unfair  conduct  on  the  part  of  the  defendants. 
Carpenter  v.  Sibley,  153  Cal.  215,  126  Am.  St. 
Bep.  77,  15  Ann.  Cas.  484,  15  L.  B.  A.  (N.  8.) 
1143,  94  Pac.  879. 

§40.    Appeal  and  error. 

Where  a  jur^,  in  an  action  of  malicious 
prosecution  against  two  defendants,  found  a 
verdict  for  different  sums  against  each,  a 
motion  of  the  respondent  to  vacate  the  judg- 
ment and  to  dismiss  the  action  as  to  one  of 
the  defendants  denied  by  the  court,  the  court 
being  of  the  opinion  that  it  was  not  clear, 
but  that  it  would  operate  as  a  discharge  of 
both  defendants,  and  that  it  was  fairer  to 
both  parties  to  deny  the  application. — ^McCool 
V.  Mahoney,  54  Cal.  491. 

Where  the  uncontradicted  evidence  in  a 
suit  for  malicious  prosecution  tends  to  show 
probable  cause,  and  the  verdict  of  the  jury 
is  against  the  instructions  of  the  court,  we 
cannot  hold  that  there  was  an  abuse  of  dis- 
cretion in  setting  it  aside. — ^Hynes  v.  Nelson, 
5  Cal.  Unrep.  741,  2  Pac.  36. 

Verdict  of  four  thousand  dollars  for  mali- 
ciously causing  plaintiff's  arrest  reduced  to 
one  thousand  dollars. — Phelpe  v.  Cogswell,  70 
Cal.  201,  204,  11  Pae.  628. 

In  an  action  for  malicious  prosecution,  the 
erroneous  sentence  in  an  instruction  to  the 
jury  that  "if  you  find,  in  this  case,  that 
malice  existed  on  defendant's  part,  then  the 
plaintiff  would  be  entitled  to  recover,"  is  not 
ground  for  reversal,  where  three  times  before 
and  once  after  this  sentence  the  court  charged 
that  before  plaintiff  could  recover  he  must 
prove  that  the  prosecution  was  both  malicioua 
and  without  probable  cause,  especially  where 
the  record  shows  that  the  instruction  was  at 
defendant's  request. — ^Dawson  v.  Schloss,  93 
Cal.  194,  29  Pae.  31. 

An  instruction  that  it  is  a  sufficient  de- 
fense if  the  facts  of  the  case  as  understood 
by  the  prosecuting  witness  were  fully  and 
fairly  stated  to  the  district  attorney,  and 
other  instructions  that  in  addition  to  such 
statements  it  must  be  shown  that  he  stated 
all  the  facts  which  he  could  have  ascertained 
by  due  diligence,  are  misleading,  and  warrant 
for  a  new  trial. — ^Dunlap  v.  New  Zealand  Fire 
etc.  Co.,  109  Cal.  365,  42  Pae.  29. 

Where,  in  malicious  prosecution,  the  evi- 
dence as  to  want  of  probable  cause,  and 
malice,  is  conflicting,  tne  verdict  wiU  not 
be  disturbed  on  appeal. — ^Loui  Soy  Wing  t. 
Chung  Tick,  113  Cal.  310,  45  Pac.  470. 

A  verdict  for  the  plaintiffs  in  the  sum  of 
two  thousand  dollars,  in  an  action  for  mali- 
cious prosecution,  cannot  be  set  aside  as  ex- 
cessive, where  it  does  not  appear  from  the 
record  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice,  but  the  facts 
appearing  show  that  the  prosecution  was  ma- 
Ucious  and  unjustifiable. — Williama  ▼.  Case- 
beer,  126  CaL  77,  58  Pac.  380. 
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KALIOIOUS  TOBT& 

See,  also,  MiOLoe. 

liabilitj  of  partnexihip  for.  51  L.  B..  A. 
459. 

MAUOIOUB  TRESPASS. 

li&biUtj  of  infant  for.    85  L.  B.  A.  207. 

HALPRAOnOE. 

See  Atlomej  and  COient,  m. 

Actions  againBt  phjmeiana  and  surgeona  for. 
See  FhjaicianB  and  Snigaona,  §  10. 

Action  against  physician  for  malpractice 
as  based  on  contract  or  tort.  Ann.  Caa. 
1912D,  855. 

liabilitj  of  dentist  to  patient.  Ann.  Caa. 
1914A,  273. 

Liability  of  physician  or  surgeon  for 
leaving  foreign  substance  in  wound  or 
opening  for  surgical  operation.  Ann. 
Caa.  191SE,  1010. 

liability  of  reterinary  surgeon  for  negU- 
genee  in  treating  animid.  Ann.  Cas. 
1912A,  48L 

MALT. 

Do  statutes  forbidding  sale  of  a  certain 
clasa  or  classes  of  fiquor  inelnde  malt 
Uquors.     45  L.  B.  A.  (N.  S.)  759. 

Judicial  notice  of  intoxicating  character 

of  "Malt  Extract."    48  L.  B.  A.  (N.  a) 

315. 
Judicial  notice  of  intoxicating  character 

of  "Malt  Mead."    48  L.  B.  A.  (N.  8.) 

315. 

Power  of  municipality  to  regulate  sale 
of  nonintoxicating  alcohoUe  beverages. 
25  U  B.  A.  (N.  S.)  890. 

MAN. 

Word  ''man"  as  including  male  under 
twenty-one  years  of  age.  Ann.  Caa. 
1912A,  233. 


MANACLES. 

Bemoval   of  manacles   from   accused   during 
trial.    See  Criminal  Law,  §§  319, 320. 

Bight  of  person  to  appear  at  trial  free 
from.    39  L.  B.  A.  821. 


MANAGEMENT. 

Of  prisons.    See  Pxlaons,  §3. 
Of  wharves.    See  Wharfvi^  §7. 
Powers    of   stockholders   in   management   of 
eorporation.    See  Ctocporatioiu^  §190. 


BIANAOEMENT  OF  TEAIN. 

Care  required  of  carrier.    See  Carxiea,  §{  111- 
115. 

MANAGER. 

Authority  and  functions  of  manager  or  man- 

aging  agent  of  eorporation.    See  Ooipon^ 

Uoiia,  §284. 
Authority  of  bank  manager.    See  Banks  and 

Banking,  §25. 
Authority  of  managing  agent  of  joint  stock 

companies.    See    Jolmt    Stock    Oompaniea, 

§7. 
Compensation    of    manager  of    corporation. 
See  Oi»poratioiif,  §291. 

Contract  for  serriees  of  manager.  Ann. 
Cas.  1914B,  12. 

liability  of  newspaper  manager  for  libeL 
5  L.  B.  A.  779;  10  L.  B.  A.  (N.  S.) 
332. 


MANAOINO  AGENT. 

As  fellow-servant  of  injured  employee.    See 
Master  and  Servant^  m,  E. 

Of  corporation  on  whom  process  may  be 
served.  23  L.  B.  A.  495;  4  L.  B.  A. 
(N.  S.)  450. 


MANAGING  PARTNER. 

Compensation  of.    17  L.  B.  A.  (N.  8.) 
394. 
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MANDAlCnS. 

li    KATUBB  ANB  OBOUIVIM. 

i   1.  Nature  of  remedy  in  generaL 

i   2.  Constitational  and  statntory  proTidoBi. 

i   8.  Btatntoiy  actions  and  other  remedies. 

i   4.  Existence  and  adequacy  of  other  remedy  in  generaL 

i    5.  Bemedj  by  appeal  or  writ  of  error, 

i    6.  Recourse  to  or  pendency  of  other  proceedings. 

I   7.  Conflict  of  or  interference  with  other  proceeding. 

I   8.  Adequacy  of  remedy  by  mandamus. 

i    8a.  Discretion  in  granting. 

^i   9.  Nature  and  existence  of  rights  to  be  protected  or  enforced, 

i  10.  Nature  of  questions  inyolyed. 

i  11.  Nature  of  acts  to  be  commanded, 

f  12.  Conditions  precedent  in  generaL 

i  13.  Demand  and  default. 

i  14.  Defenses  and  grounds  of  opposition  in  generaL 

i  16.  Mandamus  ineffectual  or  not  beneficial. 

i  16.  Abatement  of  proceedings  in  general, 

1 17.  Persons  entitled  to  relief  in  generaL 

f  18.  ^—  Interest  in  tabject  matter, 

JL    SUBJECTS  Ain>  FUBPOSBS  OF  BEIJEF. 

A.  ACTS    AND    PBOCEBDINaS    OF    COUBT8,    JUDGES    AND    JUDICIAL 

OFFICEBS. 

i  19.  Courts  and  judicial  officers  subject  to  mandamus. 

f  20.  Judicial  nature  of  acts  and  proceedings. 

i  21.  Exercise  of  judicial  powers  and  funetioas  in  generaL 

f  22.  Ministerial  acts  in  generaL 

i  23.  Matters  of  discretion. 

i  24.  Holding  court. 

f  25.  Entertaining  and  proceeding  with  cause. 

8  25a. Commission  to  take  depositions. 

I  26.  Intervention  or  substitution  of  parties,  proeeit  and  notiea. 

1 27.  Motions  and  orders  in  general. 

8  27a.  Order  setting  cause  for  trial. 

f  28.  Dismissal  or  nonsuit  and  reinstatement. 

8  29.  Change  of  venue. 

8  30.  Trial  or  hearing  of  cause  or  issues. 

8  31.  New  trial  or  rehearing. 

8  32.  Signing  or  entry  of  judgment  or  order. 

8  33.  Vacation  of  judgment  or  order. 

8  34.  Enforcement  of  judgment  or  order. 

8  85.  Execution. 

8  86.  Judicial  sales  and  execution  of  deeds  hy  officer  making. 

8  87.  Proceedings   for  review. 

8  38.  Civil  proceedings  other  than  aetions. 

8  39.  Criminal   prosecutions. 

B.  ACTS  AND  PROCEEDINGS  OF  PUBLIC  OFFIGSBS  AND  BOABDS  AND 

MUNICIPALITIES. 

8  40.    Officers  subject  to  mandamus  in  generaL 

f  41.    Boards  and  officers  in  generaL 

8  41a.  Judicial  and  quasi-judicial  acta. 

8  42.    Ministerial  acts  in  generaL  ^ 

8  43.    Matters  of  discretion. 

8  44.    Elections  and  proceedings  relating  thereto. 
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S  44a.  — —  Appointmeiit  of  board  of  eleetioa  eommiationeri. 
1 45.    Title  to  and  posaession  of  office. 

§46.    Establishment,  maintenance  and  management  of  seboolt. 
1 46a.  iBetablishment  of  independent  reclamation  district. 
§47.    Proceedings  relating  to  public  lands. 
§48.    Proceedings  to  procure  and  grant  of  licenses, 

1 49.    Public  improTements^Orants  of  public  aid  and  award  of  eontraetl. 
"I  50.    Appropriation  or  other  disposition  of  public  money, 
f  51.    Audit  and  allowance  of  accounts  and  claims* 
152.    Issue  of  warrants  or  orders  for  payment. 
.§  53.    Issue  of  bonds  or  other  security. 
1 54.    Payment  of  debts  and  claims  in  generaL 
8  54a.  Judgments. 
S  55.    Levy  of  taxes. 
S  56.    LoTy  and  assessment  of  taxes  in  general. 

S  57.    Collection,  payment  and  disposition  of  proceeds. 

S  57a.  Payment  and  refund  of  taxes. 

C.    ACTS    AND    PB0CEEa)ING8    OP    PBIVATB    CORPOBATIONS    AND    IN- 
DIVIDUALS. 

58.  Beinstatement  of  member  of  association  expelled. 

59.  Access  to  corporate  records. 

60.  Exereise  of  corporate  franchise  and  powers  in  generaL 
60a.  Title  to  and  possession  of  corporate  office. 

61.  Indiridual   duties   and   obligations. 


m.  juBiflD: 


CTION,  PBOOBEDINaS  AND  BELIEF. 

62.  Nature  of  the  action  and  rule  of  procedure, 

63.  Jurisdiction. 

63a. Federal  courts — BemovaL 

64.  Venue. 

65.  Limitations  and  laches. 

66.  Parties  plaintiff  or  petitioners. 

67.  Parties  defendant  or  respondents. 

68.  Petition,  complaint  or  other  application  in  general. 

69.  Sufficiency. 

70.  Demurrer  to  petition  or  complaint. 

71.  Beplication  or  reply. 

72.  Evidence. 

73.  Dismissal  before  hearing. 

74.  Scope  of  inquiry  and  powers  of  court. 

75.  Conduct  of  hearing  or  trial. 

76.  Determination  of  issues  and  questions. 

77.  New  trial  or  rehearing. 

78.  Scope  and  extent  of  relief  in  generaL 

79.  Judgment  or  order. 

80.  Peremptory  writ. 

81.  Alternative  writ — Service. 

82.  — —  Betum  or  answer. 

83.  Motion  to  quash  or  dismiss  alternative  writ. 

84.  Violation  and  punishment. 

85.  Appeal  and  error. 

86.  Costs. 


AettoBS  to  compel  admission  to  public  schools. 

See  Sdioola  and  School  IMstKlcts,  §37. 
Attorney  convicted  of  felony  cannot  compel 

court  to  permit  him  to  practice.    See  At- 

tammf  and  Client,  §2a. 
Building  permit,  to  compel  issuances  of.    See 

Mvnidpal  Oorporatloiui,  §  262a. 


Compelling    making    of    city  improvements. 
See  Municipal  Coxporatioiia^  §186. 

Compelling  transfer  of  stock.    See  Cocpora- 
tions,  §161. 

Denial  of  appeal  when  remedy  exists  by  man- 
damus.   See  Appeal  and  Error,  §  9. 
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MANDAMUS,  I,  S  1. 


Power  of  snperior  court  to  istae  writ  of.  See 
Courts,  §128. 

Biffht  of  jury  trial  in  mandamus  proceedings. 
See  Jury,  §20. 

Bight  to  mandamus  pending  quo  warranto 
proceedings.  See  ADatement  and  BaiFLTal, 
§21. 

To  compel  allowance  or  settlement  of  bill  of 
exceptions.  See  Appeal  and  Brror,  §§  788- 
736. 

To  compel  gas  company  to  supply  gas.  Bee 
Qaa  and  Gas  Oompanies,  §  11. 

To  compel  holding  of  election.  See  Elec- 
tions, §18. 

To  compel  issue  of  liquor  license.  See  Itt- 
tozioftting  Llqaors,  §  12. 

To  compel  reinstatement  of  disbarred  attor- 
ney.   See  Attorney  and  OUent,  §62. 

To  compel  substitution  of  attorneys.  See  At- 
torney and  Client,  §79. 

To  review  contempt  proceedings.  See  Ooa- 
teinpt»  §86. 


L    KATUBE  AKB  QBOUllDa 

§  1.    Naiture  of  remedy  in  general 

Mandamus  is  proper  when  plaintiff  hai 
not  plain,  speedy  and  adequate  remedy  at  law. 
Fresno  County  v.  Fowler  Switch  Canal  Co.,  88 
Cal.  359,  361,  9  Pac.  309. 

Mandamus  is  proper  to  compel  duty  spe- 
cially enjoined  oy  law. — ^Kelly  v.  Edwards, 
69  Cal.  460,  462,  11  Pac.  1. 

Mandamus  is  j^roper  remedy  to  restore 
one  to  a  right  giTen  by  law.— Kennedy  ▼. 
Board  of  Education,  82  Cfal.  483,  491,  22  Pae. 
1042. 

Writs  of  mandate  are  issued  only  to  com- 

f^el  the  performance  of  an  act  which  the 
aw  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station. — ^Peck  ▼.  Board  of 
Supervisors  of  Los  Angeles  County,  90  CaL 
384,  27  Pac.  301. 

The  writ  of  mandamus  is  not  wholly  a 
writ  of  right,  but  lies  to  a  considerable  ex- 
tent within  the  sound  discretion  of  the  court, 
and  it  should  not  be  issued  to  compel  a  tech- 
nical compliance  with  the  letter  of  the  law 
when  this  involTOs  a  violation  of  its  spirit. — 
Wiedwald  v.  Dodson,  95  Cal.  450,  30  Pac.  580. 

Writ  of  mandate  will  not  issue  where 
it  will  work  injustice,  or  introduce  confu- 
sion and  disorder,  or  operate  harshly,  or  will 
not  promote  substantial  justice;  nor  will  it 
issue  where  the  writ,  if  granted,  could  not 
be  enforced,  and  would  be  unavailing. — 
Board  of  Education  v.  Common  Council  of 
San  Diego,  128  Cal.  369,  60  Pac.  976. 

Where,  under  an  agreement  or  contract  be- 
tween the  governor  and  the  beneficiary  un- 
der a  legislative  act  of  appropriation,  the  lat- 
ter agreed  if  the  governor  signed  the  bill 
he  would  accept  less  than  the  amount  of 
such  appropriation  in  full  satisfaction  and  re- 
lease the  state,  the  contract  being  void,  a 
writ  of  mandate  will  lie  at  the  instance  of 
such  beneficiaries  to  enforce  the  payment  of 
the  entire  sum  appropriated  by  the  act.^- 
Lukens  v.  Nye,  156  Cal.  498,  20  Ann.  Cas. 
158,  36  L.  B.  A.  (N.  8.)  244,  105  Pac.  593. 


The  writ  of  mandamus  is  not  a  writ  of 
error,  and,  generally  speaking,  it  is  not  avail- 
able for  the  purpose  ef  altering  or  varying 
in  any  particular  the  finding  of  a  judicial  or 
quasi-judicial  body  or  officer  acting  within 
its  or  his  appropriate  jurisdiction;  but  where 
the  facts  are  not  disputed  and  the  only  mat- 
ter to  be  determined  is  the  duty  ef  the  body 
or  officer  under  the  law,  the  court  will  define 
such  duty  and  enforce  not  only  its  perform- 
ance but  the  carrying  out  of  the  obligations 
of  the  body  or  officer  in  a  particular  manner. 
Puterbangh  ▼.  Wadham,  162  CaL  All,  123 
Pac.  804. 

Mandamus  lies  only  to  compel  the  per- 
formance of  an  aet  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station,  and  will  not  lie  at  the  suit 
of  anyone  who  has  a  mere  cause  of  action 
against  a  public  officer. — Fox  ▼.  Workman,  6 
Cal.  App.  633,  92  Pac.  742. 

The  writ  of  mandamus  is  no  longer  treated 
as  a  purely  prerogative  writ;  but  in  its  use 
in  an  original  proceeding  in  modem  prac- 
tice the  writ  has  come  to  be  considered  as 
merely  a  legal  action  between  the  parties, 
to  which  every  one  is  entitled,  when  it  is 
the  appropriate  process  for  asserting  the 
right  whicn  he  claims.— Potomac  Oil  Co.  v. 
Dye,  10  CaL  App.  534,  102  Pac.  677. 

The  writ  of  mandamus,  although  it  is  an 
extraordinary  legal  remedy,  is  in  the  nature 
of  an  equitable  interference  supplementing 
the  deficiencies  of  the  common  law,  and  it 
will  ordinarily  be  issued  where  a  legal  duty 
is  established  and  no  other  means  exist  for 
enforcing  it. — Potomac  Oil  Co.  ^.  Dye,  10  Cal. 
App.  534,  102  Pac.  677. 

The  writ  of  mandate  is  a  prerogative  writ, 
and  in  order  to  entitle  the  petitioner  to  such 
writ,  it  must  plainly  appear  that  he  is  enti- 
tled to  the  relief  demanded,  and  that  it  is  the 
duty  of  the  inferior  board,  tribunal  or  person 
to  perform  the  act  which  it  is  claimed  that 
the  same  refuses  to  perform. — Gray  v.  Mnl- 
lins,  15  Cal.  App.  118,  118  Pac.  694. 

The  writ  of  mandate  is  not  to  be  issued  on 
mere  technical  pounds.  Its  design  is  to  do 
substantial  justice  and  prevent  substantial 
injury. — Neto  ▼.  Conselho  Amor  etc.,  18  CaL 
App.  234,  122  Pac.  973. 

It  is  undoubtedly  true  that  the  writ  of 
mandamus  is  not  a  writ  of  error,  and  that, 
generally  speaking,  it  is  not  available  for 
the  purpose  of  altering  or  varying  in  an^ 
particular  the  finding  of  a  judicial  or  quasi- 
judicial  body  or  officer  acting  without  its  or 
his  appellate  jurisdiction;  but  where  the  facts 
are  undisputed  and  the  only  matter  to  be 
determined  is  the  duty  of  the  body  or  officer 
under  the  law,  the  court  will  defend  such 
duty  and  enforce  not  only  its  performance, 
but  the  carrying  out  of  the  obligation  to  the 
respondent  body  or  officer  in  a  particular 
manner,  and  where  the  board  of  directors  of 
an  irrigation  district  found  that  petitioner's 
land  was  being  irrigated  by  means  of  a  pump- 
ing plant,  which  fact,  established,  entitled  him 
to  have  the  land  excluded  from  such  district, 
this  fact  could  not  be  nullified  by  an  erro- 
neous meaning  given  to  the  statute. — ^Harel- 
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•on  ▼.  South  San  JToaqnin  Irr.  Dial.,  20  OaL 
App.  324,  128  Pae.  1010,  1014. 

Under  the  California  code,  a  mandamna  it 
not  regarded  as  an  "action  at  law"  or  a 
'^it  in  equity/'  in  the  ordinary  senie  in 
whieh  those  terms  are  uied,  but  as  a  special 
proceeding,  to  afford  a  remedy  "in  tiie  ordi- 
nary course  of  law." — ^Bosenbaum  ▼.  Board 
of  Sapervisors,  28  Fed.  223,  11  Sawy.  020; 
affirmed,  Bosenbaum  ▼.  Bauer,  120  U.  8.  450, 
30  L.  Ed.  743,  7  Sup.  €t.  Bep.  633. 

As  a  remedy  generally.    3  L.  B.  A.  54. 

Defined.    13  L.  B.  A.  120. 

Disobedience  of,  as  contempts  16  L.  B. 
A.  (N.  8.)  1064. 

Distinguished  from  injunction.  8  L.  B. 
A.  55. 

Distinguished  from  prohibition.  3  L.  B. 
A.  56. 

For  what  purposes  issued.  8  L.  B.  A. 
265. 

Mandamus  as  action  or  special  proceed- 
ing.   8  Ann.  Cas.  311. 

Nature  of  process.    3  L.  B.  A.  777. 

Purpose  of  writ  purely  mandatory.  8 
L.  B.  A.  55. 

When  will  not  lie.     13  L.  B.  A.  120. 

When  writ  could  be  immediately  ren- 
dered nugatory  by  taking  new  action 
aToiding  defects  compliuned  of.  31 
U  B.  A.  (N.  S.)  512. 

Writ  of,  what  is  and  when  allowable. 
89  Am.  Dec.  728. 

f  2.    Constitational  and  statutory  prorialoiUL 

Constitutionality  of  first  section  of  law 
of  1861  concerning  intelligence  offices  in  San 
Francisco  cannot  be  tested  in  a  proceeding 
hj  mandamus  against  the  board  of  super- 
Tisors  to  compel  an  order  by  them  for  the 
issuance  of  a  license  to  a  person  applyiiig 
therefor  under  said  act. — ^People  ex  rel.  Hall 
T.  Supervisors  of  San  Francisco,  20  Cal.  501. 

The  legislature,  in  establishing  the  remedy 
by  mandamus,  had  in  view  the  nature  and 
extent  of  the  remedy  as  faiown  at  the  com* 
mOB  law,  and  as  used  in  other  states. — ^Kim- 
ball  T.  Union  Water  Co.,  44  Cal.  i?3,  13  Am. 
Bep.  157. 

The  constitutionali^  of  the  act  creating 
the  municipal  court  of  appeals  in  San  Fran- 
cisco cannot  be  determined  in  a  proceeding 
by  mandamus,  the  present  supreme  court  be- 
ing governed  in  regard  to  the  construction 
and  e^^t  of  the  former  constitution,  and  the 
in  which  such  questions  may  be  pre- 
J  by  the  decisions  of  the  supreme  court 
ited  and  existing  under  that  ipistrument. 
T.  Superior  Court,  63  Cal.  581. 

Although  act  of  legislature  directing  con- 
troller to  draw  his  warrant  in  faror  of  an 
individual  cannot  be  impeached  by  evidence 
aliunde,  yet,  where  facts  appear  upon  the 
face  of  the  act  showing  its  invalidity,  an  ap- 
plication for  a  peremptory  writ  of  mandate 
to  the  controller,  requiring  him  to  draw  a 
warrant  la  pursuance  of  the  provisions  of 


the  act,  should  be  denied.— Patty  ▼.  Colgan, 
97  Cal.  251,  18  L.  B.  A.  744,  31  Pac.  1133. 

Where  a  proceeding  was  instituted  in  the 
superior  coiut  to  remove  a  board  of  super- 
visors from  office  for  negl#:t  to  fix  water 
rates  in  the  month  of  February,  tlie  question 
as  to  the  constitutionality  of  the  statute 
under  which  the  proceeding  was  had  is  more 
appropriate  to  be  determined  upon  appeal 
from  the  judgment  removing  the  board,  than 
upon  mandamus  to  enforce  a  tax  levy  made 
by  the  de  facto  board  of  supervisors. — Mor- 
ton V.  Broderick,  118  Cal.  474,  50  Pac.  644. 

Under  the  express  provisions  of  Code  of 
Civil  Procedure,  section  1085,  mandamus  can 
only  be  issued  to  compel  the  performance  of 
an  act  required  by  law,  or  to  compel  the  ad- 
mission of  a  party  to  the  en'joyment  of  a 
right  or  office  to  which  he  is  entitled  and 
from  which  he  is  unlawfully  excluded. — Max- 
well V.  Board  of  Fire  Commrs.,  139  Cal.  229, 
72  Pac.  996. 

Where  by  reason  of  mistake  in  the  esti- 
mate of  the  amount  necessary  to  redeem 
land  which  had  been  sold  to  the  state  for 
taxes,  the  plaintiff  paid  a  sum  in  excess  of 
that  required  by  law  to  redeem  the  property, 
and  the  mistake  was  not  discovered  by  plain- 
tiff until  after  his  claim  for  a  refund  was 
barred,  whereupon  he  procured  an  allowance 
from  the  county  board  of  supervisors  for  the 
excess,  and  on  the  refusal  of  the  auditor  to 
draw  a  warrant  therefor  instituted  man- 
damus proceedings  to  compel  the  auditor  to 
issue  the  warrant,  plaintiff  is  not  entitled  to 
relief  in  such  proceedings,  under  Code  of 
Civil  Procedure,  section  338,  providing  for 
granting  relief  in  certain  eases  on  the  ground 
of  mistake. — ^Perrin  v.  Honey cutt,  144  Cal. 
87,  77  Pac.  776. 

Where,  when  the  state  commission  in 
lunacy  petitions  for  a  writ  of  mandate  to 
compel  a  county  treasurer  to  pay  oyer  certain 
moneys,  such  remedy  is  not  authorized,  the 
passage,  pending  such  litigation,  of  an  act 
giving  such  power  to  the  commission  will 
not  be  allowed  to  act  retroactively  so  as  to 
allow  such  new  remedy.  See  section  2193, 
Political  Code,  as  amended  in  1911  (Stats. 
1911,  p.  86).^-State  Commission  in  Lunacy  ▼. 
Welch,  20  Cal.  App.  624,  129  Pac.  974. 

g  8.    Statutory  actiona  and  other  remedies. 

Mandamus  is  not  the  proper  remedy  where 
a  district  court  refuses  to  transfer  an  indict- 
ment for  murder  pending  therein  to  another 
district  court  for  trial,  the  legislature  hav- 
ing passed  a  special  act  directing  said  court 
to  transfer  said  indictment. — People  ex  rel. 
Smith  V.  Judge  of  the  Twelfth  District,  17 
Cal.  547. 

Political  Code,  title  m,  article  Xn,  sec- 
tion 1699,  provides  that  any  teacher  whose 
salary  is  withheld  may  appeal  to  the  superin- 
tendent of  public  instruction,  who  shall  re- 
quire the  superintendent  of  schools  to  inves- 
tigate the  matter,  and  that  the  judgment  of 
the  superintendent  of  instruction  shall  be 
final,  and  that  on  receiving  it  the  superin- 
tendent of  schools,  if  it  is  in  favor  of  the 
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teacher,  shall,  if  the  trasteei  refose  to  isive 
an  order  for  such  salary,  issue  his  requisition 
in  faTor  of  such  teacher.  The  salary  of  a 
teacher  was  withheld  by  the  superintendent 
of  schools,  and  she  applied  for  a  peremptory 
writ  of  mandate,  directing  him  to  draw  a 
requisition  in  favor  of  petitioner.  Held,  that 
the  writ  would  not  issue,  plaintiff  not  having 
pursued  the  remedy  under  the  statute,  which 
applied  to  a  ease  where  the  salary  was  witii- 
held  by  such  superintendent,  as  well  as  where 
withheld  by  the  trustees. — Williams  v.  Bag- 
nelle,  7  Cal.  Unrep.  55,  70  Pac.  1058;  rehear- 
ing granted,  71  Pac.  445,  and  judgment  af- 
firmed in  bank  (Beatty,  C.  J.,  dissenting), 
138  Cal.  590,  72  Pac.  408. 

Under  section  1085  of  the  Code  of  Civil 
Procedure  a  writ  of  mandate  may  be  issued 
to  compel  the  performance  of  an  act  which 
the  law  speciaAy  enjoins  as  a  duty  result- 
ing from  an  ofice,  where  there  is,  as  in  this 
case,  no  other  plain,  speedy  and  adequate 
remedy  open  to  the  petitioners  for  the  writ. 
Title  ins.  ft  Trust  Co.  ▼.  Losk,  15  Cal.  App. 
358,  115  Pac.  53. 

§4.    Eziatenca  and  adagnacy  of  other  tma- 
ody  in  go&eral. 

A  mandamus  will  not  lie  where  there  is 
any  other  specific,  speedy  and  adequate  rem- 
edy.—People  ex  rel.  Smith  ▼.  Olds,  3  Gal.  167, 
58  Am.  Dec.  398;  Draper  v.  Noteware,  7  Cal. 
276;  Goodwin  v.  Glazer,  10  Cal.  333;  Cran- 
dall  V.  Amador  County,  20  Cal.  72;  Harpend- 
ing  V.  Haight,  39  Cal.  189,  2  Am.  Bep.  432; 
Kimball  v.  Union  Water  Co.,  44  Cal.  173,  13 
Am.  Bep.  157;  People  ▼.  McLane,  62  Cal. 
616;  Williams  v.  Bagnelle,  7  Cal.  Unrep.  55, 
70  Pac.  1058;  rehearing  granted,  71  Pac.  445, 
and  judgment  affirmed  in  bank,  138  Cal.  699, 
72  Pac.  408. 

Courts  of  law  have  uniformly  refused  to 
allow  the  rule  for  a  mandamus  to  issue  to 
compel  a  person,  inferior  officer,  court,  or 
corporation  to  act  in  any  particular  manner, 
where  such  person,  officer,  court,  or  corpora- 
tion was  invested  with  discretionary  power; 
but  mandamus  may  be  resorted  to  to  compel 
an  inferior  officer  to  do  the  act  which  is 
sought  to  be  enforced,  in  all  cases  where  the 
officer  has  no  discretion,  and  where  he  is 
under  obligation  to  do  the  specific  act,  and 
there  is  no  adequate  remedy  in  the  ordinary 
course  of  law. — ^People  v.  Bell,  4  Cal.  177. 

Neither  a  remedy  by  criminal  prosecution 
noT  by  action  on  the  case  for  neglect  of  duty 
will  supersede  that  by  mandamus,  since  it 
cannot  compel  a  specific  act  to  be  done,  and 
is,  therefore,  not  equally  convenient,  bene- 
ficial and  effectual. — ^Fremont  ▼.  Crippen,  10 
Cal.  211,  70  Am.  Dec.  711. 

Bule  that  mandamus  will  not  lie  where  the 
relator  has  another  remedy  is  not  universally 
true  where  the  writ  is  sought  against  minis- 
terial officers. — ^People  ex  reL  Carpentier  ▼. 
Loucks,  28  Cal.  68. 

To  supersede  the  writ  of  mandate  the  party 
must  have  not  only  a  specific  adequate  legal 
remedy,  but  one  competent  to  afford  relief 
upon  the  very  subject  matter  of  his  applica- 


tion.—Babcoek  T.  Goodrich,  47  CaL  488; 
Baiseh  v.  Board  of  Education,  81  CiJ.  542. 
546,  22  Pac.  890. 

An  equitable  remedy  does  not  deprive 
party  of  legal  remedy  by  mandamus. — ^Boy  ▼. 
Board  of  Trustees,  87  CaL  166,  177.  25  Pae. 
240. 

A  right  of  action  upon  mandamus  against 
the  county  treasurer,  for  the  purpose  of  re- 
covering the  money  paid  to  the  state,  which 
the  state,  for  its  convenience,  has  deposited 
with  the  county  as  one  of  its  governmental 
agencies,  is  measured  by  the  right  of  the 
plaintiff  to  maintain  an  action  against  the 
state  upon  the  contract  made  with  the  state. 
Miller  ft  Lux  v.  Batz,  131  CaL  402,  68  Pae. 
680. 

See,  also,  Calif  onii%  T, 

The  rule  that  title  to  an  office  cannot  be 
incidentally  determined  in  mandamus  is 
merely  one  of  procedure— the  rule,  that  is  to 
say,  of  our  statute,  that  such  writ  will  issue 
onljr  in  cases  where  there  is  not  another 
plain,  speedy,  and  adequate,  or  specially  pre- 
scribed statutory,  remedy.  The  rule  is  not 
jurisdictional,  and  its  application  to  a  par- 
ticular case  involves  only  the  exercise  of 
sound  legal  discretion. — ^McEannay  ▼.  Hor- 
ton,  151  Cal.  711,  121  Am.  St.  Bep.  146,  18 
L.  B.  A.  (N.  S.)  661,  91  Pae.  598. 

Ordinarily,  mandamus  will  not  lie  to  com- 
pel a  corporation  to  register  a  transfer  of 
shares  of  stock,  since  the  ordinary  course 
of  law  furnishes  an  adequate  remedy. — 
Spangenberg  v.  Western  Heavy  Hardware  A 
I.  Co.,  166  Cal.  284,  135  Pac.  1127. 

Unless  some  extraordinary  emergency  ex- 
ists a  suit  in  equity  will  be  the  most  ap- 
propriate remedy  to  compel  a  corporation  to 
register  a  transfer  of  stock. — Spangenberg  v. 
Western  Heavy  Hardware  A  I.  Co.,  166  Cal. 
284,  135  Pac.  1127. 

Mandamus  will  only  lie  to  compel  the  per- 
formance of  an  act  which  the  law  si>ecially 
enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station;  and  it  will  not  lie  where  an 
adequate  remedy  is  provided  by  law. — Blake- 
ley  V.  Kingsbury,  6  Cal.  App.  707,  93  Pac. 
129. 

Where  the  petitioner  for  the  writ  of  man- 
date has  an  adequate  remedy  at  law,  which 
would  be  afforded  by  such  an  action,  the  writ 
of  mandate  was  properly  denied. — ^Taylor  v. 
Marshall,  12  Cal.  App.  549,  107  Pac.  1012. 

Where  the  trustees  of  the  schools  of  a  city, 
in  which  there  is  no  board  of  education,  dis- 
missed the  principal  of  the  city  schools  on 
the  ground  of  incompetence,  unfitness  and 
misconduct,  without  written  charges  or  a 
formal  hearinff,  and  the  order  was  affirmed 
npon  his  petition  to  the  county  superintend- 
ent for  reinstatement,  the  case  is  governed 
by  the  general  school  law,  and  mandamus 
will  not  lie  to  compel  his  reinstatement. — 
Taylor  t,  Marshall,  12  Cal.  App.  549,  107  Pae« 
1012. 

As  to  remedy  of  teacher  dismissed  hy  trua» 
tees.  See  Schools  and  Sdio^  Dmlet% 
§83. 
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Under  the  California  code  a  mandamns  is 
Bot  regarded  as  an  action  at  law  or  a  suit  in 
equity,  in  the  ordinary  sense  in  which  those 
tanas  are  used;  but  as  a  special  proceeding 
to  aiford  a  remedy  where  there  is  not  a 
plain,  speedy  and  adequate  remedy  "in  the  or- 
dinsry  coarse  of  law." — Bosenbanm  ▼.  Board 
of  SaperTisors,  28  Fed.  223,  11  Sawy.  620; 
iffinned,  Bosenbanm  t.  Baner,  120  U.  8.  450, 
30  L.  Ed.  743,  7  Snp.  Gt.  Bep.  638. 

ProTision  for  testing  election  of  city  offi- 
cer before  city  council  or  other  muni- 
cipal body  as  ezclusiTe  of  mandamus. 
26  L.  B.  A.  (N.  8.)  211. 

§6.   Bwiady  hj  appeal  or  writ  of  error. 

The  district  court  granted  an  injunction, 
and  the  defendant  appealed  therefrom,  and 
then  disobeyed  the  injunction,  whereupon 
plsintiif  asked  for  an  attachment  for  con- 
tempt, which  was  refused  on  the  ground  that 
the  appeal  superseded  the  injunction.  Held, 
that  a  mandamus  would  lie  to  compel  the  dis- 
triet  judge  to  issue  the  attachment,  the  plain- 
tiff's remedy  by  appeal  being  inadequate.-— 
Ifereed  Min.  Co.  t.  Fremont,  7  Cal.  130. 

Mandamus  will  not  issue  to  compel  court 
below  to  enter  a  decree  upon  the  report  of  a 
referee;  the  remedy  is  by  appeal. — ^Ludlum  ▼• 
Fourth  District  Court,  9  Cal.  7. 

Mandamus  will  not  lie  to  revise  judicial 
setion.  however  erroneous,  or  control  its 
mode. — Ludlum  v.  Fourth  District  Court,  9 
Cal.  7;  Ftemont  v.  Merced  Min.  Co.,  9  Cal. 
18;  People  V.  Judge  of  Tenth  Judicial  Dist., 
9  Cal.  19. 

Where  a  judge  modified  an  original  injunc- 
tion, without  notice  to  plaintiff,  on  bond  by 
defendant,  the  remedy  of  the  plaintiff  is  by 
sppeal,  and  not  by  mandamus  to  compel  an 
attachment  for  contempt  on  violation  by  de- 
fendant at  the  original  injunction. — Fremont 
▼.  Merced  Min.  Co.,  9  CaL  18. 

In  forcible  entry  and  detainer  tried  in  the 
eonnty  court,  on  appeal  from  a  justice's  court, 
plaintiff  havinff  obtained  a  verdict  for  one 
hundred  and  nfty  dollars  damages,  moved 
that  they  be  trebled.  Motion  denied,  and 
jndgment  entered  for  one  hundred  and  fifty 
dollars,  with  restitution  of  the  premises. 
Plaintiff  applies  to  the  supreme  court  for 
mandamus  to  compel  the  court  below  to  ren- 
der judgment  for  treble  damages.  Held, 
that  the  ai^lication  must  be  denied,  as  plain- 
tiff has  an  adequate  remedy  by  appeal,  pend- 
ing which  plaintiff  can  enforce  so  much  of 
the  judgment  as  awards  restitution.  The 
judgment  can  be  corrected  in  this  court,  if 
proper,  by  trebling  the  damages. — ^Early  v. 
"      dx,  16  Cal.  149. 


Mandamus  will  not  lie  to  compel  a  court 
to  proceed  with  the  trial  of  an  action  after 
an  order  has  been  made  changing  the  place 
of  triid.  The  remedy,  if  an  injury  is  sus- 
tained, is  by  an  appeal  from  the  final  judg- 
ment.— ^People  ex  rel.  Meminger  v.  8exton, 
24  CaL  78. 

A  ju&ment  rendered  by  a  court  in  a  case 
where  ft   had  jurisdiction  will  not  be  dis- 


turbed by  a  writ  of  mandate,  however  er- 
roneous.— Cariaga  ▼.  Dryden,  29  CaL  307; 
Beguhl  V.  8wan,  39  CaL  411. 

The  writ  of  mandate  will  not  issue  to  com- 
pel a  justice  of  the  peace  to  certify  a  cause 
pending  before  him  to  the  district  court  for 
trial,  on  the  ground  that  the  question  to  be 
tried  by  the  justice  involves  the  possession 
of  real  property.  The  part^  has  bis  remedy 
by  appeal. — Clark  v.  Minnis,  50  CaL  509. 

An  order  refusing  a  writ  of  mandate  to 
compel  the  Secretary  of  State  to  estimate 
the  votes  cast  for  representatives  in  Con- 
gress is  a  final  judgment,  and  ia  appealable, 
and  the  supreme  court  will  therefore  refuse 
an  original  application  for  a  writ  for  the 
same  purpose. — ^People  y.  Thompson,  6<S  CaL 
398,  5  Pac.  686. 

Mandamus  will  not  lie  to  compel  the  sus- 
taining of  a  motion  for  judgment  made  by 
petitioner  in  an  action  in  the  trial  court, 
and  to  permit  him  to  prove  certain  allega- 
tions 01  his  complaint,  appeal  being  tke 
proper  remedy,  if  such  rulings  be  erroneous. 
Tibbetts  ▼.  Campbell,  8  CaL  Unrep.  430,  27 
Pac.  531. 

Mandamus  will  not  lie  to  compel  a  judge 
of  a  superior  court  to  award  a  jury  tnal  in 
an  action  to  quiet  title,  since  whether  a  jury 
should  be  granted  is  a  question  of  law  which 
the  superior  court  has  jurisdiction  to  deter- 
mine; and,  if  error  is  committed,  petitioners 
have  a  sufficient  remedy  by  appeaL — Dono- 
hue  V.  Superior  Court,  93  Cal.  252,  28  Pac. 
1043. 

On  the  overruling  of  a  motion  to  change 
the  place  of  trial  of  an  action  of  ejectment 
the  remedy  of  the  moving  party  is  by  ap- 
peal, and  not  by  mandamus  to  compel  the 
change.— San  Joaquin  County  v.  Superior 
Court,  98  CaL  602,  33  Pac.  482. 

Code  of  Civil  Procedure,  section  939,  au- 
thorizing an  appeal  from  a  judgment  deny- 
ing a  writ  of  mandate,  gives  an  adequate 
Remedy  at  law  which  wiU  prevent  the  re- 
newal of  the  original  application  before  the 
supreme  court. — -Snowies  v.  Thompson,  188 
CiJ.  245,  65  Pac.  468. 

Mandamus  will  not  lie  to  compel  the  su- 
perior court  to  hear  and  determine  an  ap- 
plication by  a  lunatic  to  be  adjudged  sane, 
where  such  court  has  entered  judgment  dis- 
missing the  application,  the  lunatic  having  a 
plain  and  adequate  remedy  by  appeal,  and 
Code  of  Civil  Procedure,  section  1086,  only 
requiring  the  issuance  of  the  writ  in  the  ab- 
sence of  such  remedy. — ^Aldrich  v.  Superior 
Court,  135  Cal.  12,  66  Pac.  846. 

An  order  of  the  trial  court  striking  from 
the  files  certain  affidavits  in  support  of  a 
motion  for  a  new  trial,  and  ordering  their 
destruction,  is,  even  if  erroneous,  not  in 
excess  of  the  court's  jurisdiction;  and,  *as  an 
appeal  from  that  order  is  open  to  the  ag- 
grieved par^,  mandate  will  not  lie  to  correct 
the  error. — Gay  v.  Torrance,  143  Cal.  169,  76 
Pac.  973. 

Conceding  that  an  order  refusing  to  issue 
a   commission   to   take   the  testimony  of   a 
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witness,  made  pending  an  appeal  from  the 
judgment,  may  be  the  subject  of  a  direct 
appeal,  that  remedy  is  not  exclusive,  and 
mandamus  will  lie  to  enforce  its  issuance. — 
San  Francisco  Gas  ft  El.  Co.  ▼.  Superior 
Court,  155  Cal.  30,  17  Ann.  Cas.  933,  sub. 
nom.  Gas  &  £1.  Co.  ▼.  Superior  Court,  99 
Pac.  359. 

The  legal  remedy  of  the  petitioner  by  way 
of  an  appeal  from  the  judgment  of  the  su- 
perior court,  if  entered  against  him,  is  a 
sufficient  answer  to  the  petition  for  the 
writ  in  this  court,  and  constitutes  of  itself 
a  sufficient  ground  for  the  denial  of  the  writ 
in  this  court. — Goytino  ▼.  MeAleer,  4  Cal. 
App.  655,  88  Pac.  991. 

The  statute  having  provided  a  speedy  and 
adequate  remedy  by  appeiJ,  through  which 
a  party  aggrieved  may  correct  any  errors 
in  the  action  of  the  court  or  of  the  referees, 
where  no  appeal  is  taken  or  motion  for  a 
new  trial  filed,  and  there  is  no  means  of 
ascertaining  the  facts  on  which  the  judgment 
was  based,  this  court  will  not,  on  application 
of  the  claimants  of  the  leasehold  interest 
for  a  writ  of  mandate,  direct  the  court  to 
render  a  different  judgment  from  the  one 
rendered. — C.  Scheerer  ft  Co.  v.  Button,  7 
Cal.  App.  524,  94  Pac.  849. 

It  cannot  be  said  that  the  petitioner  for 
the  writ  in  this  case  has  a  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of 
the  law,  where  defendant  has  defaulted 
and  trial  court  refuses  to  enter  the  default. 
There  is  no  judgment  or  order  from  which 
an  appeal  will  lie;  and  under  the  ruling  of 
the  court,  petitioner  cannot  proceed,  al- 
though the  defendant  has  appeared  and  sub- 
mitted itself  to  the  jurisdiction  of  the  court. 
California  Pine  Box  ft  L.  Co.  v.  Superior 
Court,   13  Cal.  App.  65,   108  Pac.  882. 

A  writ  of  mandate  cannot  be  allowed  to 
compel  the  trial  court  to  certify  the  tran- 
script in  order  that  the  appellant  may  not 
forfeit  his  lost  right  of  appeal  on  account  of 
his  ignorance  of  the  amendment  to  section 
1247  of  the  Penal  Code  when  the  appeal  was 
taken. — ^Rhodes  v.  Sargent,  17  Cal.  App.  54, 
118  Pac.  727. 

Since  the  irrigation  district  act  makes  no 
provision  for  an  appeal  from  the  decision  of 
the  board  of  directors,  and  there  is  therefore 
no  speedy  or  adequate  remedv  by  appeal,  it 
follows  that  mandamus  will  lie  to  the  board 
of  directors  of  such  a  district  to  have  ex- 
cluded from  such  district  certain  lands  which 
have  other  sources  of  water  supply,  and  do 
not  need  such  system  of  irrigation. — Harelson 
V.  South  San  Joaquin  Irr.  Dist.,  20  Cal.  App. 
324,  128  Pac.  1010,  1013. 

§&    Seconrse  to  or  pendency  of  other  pro- 
ceedings. 

For  all  damages  resulting  from  refusal  of 
clerk  to  issue  execution  the  plaintiff  has, 
in  ordinary  course  of  law,  a  plain  and  ade- 
quate remedy  by  an  action  on  the  bond  of 
the  officer,  and  it  is  well  settled  that  the 
writ  will  not  issue  in  such  cases. — Goodwin 
V.   Glazer,   10   Cal.   333. 


Though  petitioner  haa  s  eivil  aettom 
against  a  sherilT,  or  a  eriminal  prosecntioii 
against  him,  if  he  refuses  to  execute  a  writ 
of  restitution,  yet  neither  of  these  can  com- 
pel the  sheriif  to  execute  the  writ,  and  there- 
fore mandamus  will  be  awarded  against  the 
sheriff  to  execute  the  writ. — Fremont  ▼• 
Crippen,  10  Cal.  211,  70  Am.  Dec.  711. 

Mandamus  is  not  proper  remedy  for  en- 
forcement of  claim  against  county  which 
has  been  presented  to  the  board  of  super- 
visors of  the  county  and  by  them  rejected. 
In  such  cases  the  statute  authorizing  the 
party  to  sue  the  county  has  given  him  a 
plain,  speedy,  and  adequate  remedy  at  law. 
The  wnt  of  mandamus  belongs  only  to  such 
as  have  legal  rights  to  enforce,  and  find 
themselves  without  an  appropriate  legal 
remedy.— Crandall  v.  Amador  County,  20  CaL 
72. 

Mandamus  will  not  lie  to  compel  a  trans- 
fer of  stock,  where  the  party  entitled  there- 
to may  sue  the  corporation  for  damages  for 
its  refusal.— Kimball  v.  Union  Water  Co.,  44 
Cal.  173,  13  Am.  Bep.  157. 

Where  the  jury  disagree  in  a  criminal  case, 
and  defendant  is  entitled  to  a  discharge  be- 
cause the  term  was  adjourned  with  nothing 
of  record  to  show  that  the  jury  was  die- 
charged,  he  must  avail  himself  of  such  de- 
fense when  he  is  put  on  his  trial  again,  and 
by  appeal,  if  judgment  should  be  rendered 
against  him,  and  a  writ  of  mandamus  will 
not  issue  in  such  case  to  compel  the  court 
to  render  the  particular  judgment  desired 
by  defendant. — Cage,  Ex  parte,  45  Cal.  248. 

Conceding  that  the  act  of  1889  does  not 
conflict  with  the  act  of  1876,  entitling  the 
Home  for  the  Care  of  Inebriates  to  the  fines 
collected  by  the  police  court,  since  no  law 
authorizes  the  city  treasurer,  after  the 
money  has  reached  his  hands,  to  pay  the 
same  to  the  home,  the  remedy  of  the  home 
is  by  action,  rather  than  by  mandamus. — 
Home  for  Care  of  Inebriates  v.  Seis,  95  CaL 
142,  30  Pac.  205. 

Mandamus  will  not  lie  to  compel  the  tax 
collector  of  one  county  to  pay  over  to  the 
collector  of  another  county  taxes  belonging 
to  the  latter  county  which  he  has  unlawfully 
collected,  as  mandamus  cannot  serve  the  pur- 
pose of  an  action  for  money  had  and  re- 
ceived.— ^Kings  County  v.  Johnson,  104  Cal. 
198,  37  Pac.  870. 

Mandamus  will  not  lie,  pending  an  appeal 
from  a  decree  awarding  certain  lands  to 
plaintiff  in  partition,  to  compel  the  setting 
aside  of  a  writ  of  possession  issued  under 
the  court's  order,  to  restore  petitioners  to 
the  possession  of  the  lands,  the  remedy  be- 
ing by  appeal,  if  the  court  erred. — Gutierrez 
V.  Hebberd,  106  Cal.  167,  39  Pac.  529,  935. 

Existence  of  remedy  by  injunction  does 
not  bar  right  to  mandamus. — Santa  Bosa 
Irighting  Co.  v.  Woodward,  119  Cal.  80,  34, 
50  Pac.  1025. 

Constitution,  article  XIV,  section  1,  pro- 
vides that  the  governing  body  of  certain 
municipalities  shall  in  each  year  fix  the  rates 
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irUeli  tlie  party  fnmiaMn^  water  to  the 
municipality  shiUl  be  entitled  to  charge.  A 
mimicipality  subject  to  such  constitutional 
proyision  fixed  the  rates  for  a  certain  year  by 
ordinance,  but  in  a  suit  by  the  water  com- 
pany enforcement  of  the  ordinance  was  en- 
joined;  and  the  city  appealed  from  the  de- 
cree. Subeequently  a  -compromise  was 
Agreed  on  whereby  the  water  company 
should  accept  the  rates  as  fixed  for  ten 
months  of  the  year,  and  such  arrangement 
was  ratified  by  ordinance.  Held,  that  the 
wtter  company  was  entitled  to  mandamus 
to  compel  the  city  auditor  to  pay  the  amount 
igreed  on  in  the  compromise  arrangement, 
notwithstanding  the  pendency  of  the  appeal 
in  the  injunction  suit. — Contra  Costa  Water 
Co.  v.  Breed,  139  Cal.  432,  73  Pae.  189. 

Under  Code  of  Civil  Procedure,  section 
1086,  authorizing  a  writ  of  mandate  to  issue 
only  "on  application  of  the  party  beneflci- 
tllj  interested,"  where  plaintifiFs'  land  was 
sold  by  a  city  treasurer  for  failure  to  pay 
installments  of  a  street  improvement 
hond  constituting  a  lien  thereon  for  the 
amount  of  the  bond  and  interest,  and 
it  is  not  claimed  the  sale  was  illegal,  the 
writ  will  not  issue  to  the  treasurer  to  cancel 
the  bond,  as  it  does  not  affect  plaintiffs' 
right  to  redeem,  and  cannot  injure  them 
n^ess  and  till  they  redeem. — Ellis  v.  Work- 
man, 144  Cal.  113,  77  Pae.  822. 

The  pendency ^of  a  prior  action  for  a  writ 
of  mandate  in  the  superior  court  between 
the  same  parties  and  for  the  same  cause  is  a 
good  plea  in  abatement  to  a  suit  for  a  writ 
of  mandate  in  this  court,  and  the  decision  of 
the  superior  court  in  denying  the  writ,  where 
final,  could  be  pleaded  in  bar  of  this  action 
as  a  prior  adjudication. — Goytino  v.  Mc- 
Aleer,  4  CaL  App.  655,  88  Pac.  991. 

The  mere  possibility  of  a  change  in  the 
personnel  of  the  board  of  police  commis- 
sioners, before  an  appeal  from  the  decision 
of  the  superior  court  could  be  heard,  would 
afford  no  justification  for  the  allowance  of 
a  writ  by  this  court,  as  against  the  plea  in 
abatement. — Goytino  v.  McAleer^  4  CslI.  App. 
655,  88  Pac.  991. 

{7.   Oonllict  of  or  imterfereiiM  witli  otbir 
proceeding. 

Where  the  district  court  granted  an  In- 
junction, from  the  order  granting  which  the 
defendant  appealed,  and  then  disobeyed  the 
injunction,  whereupon  plaintiff  asked  for  an 
attachment  for  contempt,  which  was  refused, 
«B  the  ground  that  the  appeal  superseded 
the  injunction,  held,  that  a  mandamus  may 
issue  to  compel  the  district  judge  to  issue 
the  attachment,  the  plaintiff's  remedy  by 
tppeal  being  inadequate. — ^Merced  Min.  Co. 
▼.  Fremont,  7  Cal.  130. 

A  writ  of  mandamus  cannot  be  abated  or 
barred  by  another  action  pending  for  the 
same  cause  and  between  the  same  parties. — 
Calaveras  County  v.  Brockway,  30  Cal.  325. 

To  an  application  for  a  writ  of  mandate 
to  compel   county   supervisors  to   subscribe 
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to  the  capital  stock  of  plaintiff  railroad  com* 
pany,  the  pendency  of  proceedings  in  quo 
warranto  to  oust  the  corporation  from  exer- 
cising corporate  franchises  is  no  defense.^- 
Oroville  &  y.  B.  Co.  ▼.  Plumas  County  Super- 
visors, 37  Cal.  354. 

A  writ  of  mandamus  will  not  be  granted 
to  compel  a  receiver  to  operate  a  railroad. 
There  is  an  adequate  remedy  by  application 
to  the  court  which  appointed  him. — ^People 
y.  McLane,  62  Cal.  616. 

Under  act  of  March  18,  1885,  section  11| 
providing  that  the  contractor  having  any 
objections  to  the  legality  of  the  assessment 
shall  appeal  to  the  city  council,  which  may 
alter  the  same  as  may  be  just,  and  that  its 
decision  shall  be  conclusive  upon  all  persons 
entitled  to  appeal,  a  contractor  who  does  not 
appeal  from  the  act  of  the  superintendent 
of  streets  in  making  an  assessment,  which  in- 
cludes the  cost  of  work  called  for  by  the 
specifications,  but  not  authorized  by  the  ''res- 
olution of  intention,"  cannot  compel  him 
by  mandamus  to  make  another  assessment.-— 
Frick  V.  Morford,  87  Cal.  576,  25  Pae.  764. 

Mandamus  will  not  lie  to  compel  a  judge 
to  hear  a  matter  notwithstanding  an  appeal, 
on  the  ground  that  the  appeal  is  invalid, 
where  the  order  appealed  from  is  an  appeal- 
able one. — Davis  v.  Wallace,  4  Cal.  Unrep. 
949,  S8  Pac.  1107. 

Where,  in  a  divorce  case,  the  court  ap- 
pointed a  receiver  to  take  charge  of  the 
husband's  property,  under  Civil  Code,  section 
140,  for  the  purpose  of  enforcing  payments 
to  the  wife,  it  was  no  answer  to  a  petition 
for  mandamus  to  compel  it  to  grant  leave 
to  the  holders  of  liens  on  lands  of  the  hus- 
band, lying  in  other  counties,  to  enforce 
them  in  other  courts,  that  petitioner's  judg- 
ments were  obtained  by  fraud,  and  that  an 
action  had  been  commenced  to  set  them 
aside. — Petaluma  Sav.  Bank  v.  Superior 
Court,  111  CaL  488,  44  Pac.  177. 

The  supreme  court  will  not  by  mandamus 
compel  a  judge  of  an  inferior  court  to  render 
a  decision  in  an  ejectment  case,  where  it 
appears  that,  prior  to  the  commencement  of 
the  action,  defendant  therein  commenced  an 
action  against  plaintiff,  wherein  it  was  ad- 
judged that  defendant  was  the  owner  of 
the  premises,  and  that  plaintiff  in  the  eject- 
ment suit  had  no  interest  therein,  and  en- 
joining him  from  asserting  any  claim  to  the 
premises,  and  that  an  appeal  is  pending  in 
such  action,  pending  the  determination  of 
which  the  trial  judge  at  the  close  of  the 
evidence  in  the  ejectment  suit,  and  after 
submission  of  all  the  matters  in  controversy, 
set  aside  the  submission  and  stayed  proceed- 
ings until  the  appeal  was  determined,  unless 
it  appears  that  he  has  abused  his  discretion^ 
since  he  has  power  to  make  such  order.— 
Smith  V.  Jones,  128  CaL  14,  60  Pac.  466. 

Mandamus  lies  to  compel  an  inferior  court 
to  act  within  its  jurisdiction,  when  it  has 
failed  or  refused  to  do  so.  A  writ  of  review 
is  the  proper  remedy  when  it  has  exceeded  its 
jurisdiction,  and  prohibition  will  lie  to  re- 
strain its  action  when  it  has  no  jnrisdietion.*^- 
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Golden  G«te  Tile  Co.  ▼.  Sap«rior  Gonrt,  150 
Cal.  474,  114  Pac.  978. 

§8.    Adagoacy  of  remedy  by  maadamiia. 

Writ  of  mandamus  can  only  be  iesned  to 
compel  the  performance  of  an  act  or  duty 
clearly  enjoined  by  law,  and  in  a  case  where 
the  party  has  no  other  plain,  speedy,  and 
adequate  remedy. — Draper  t.  Noteware,  7 
Cal.  276. 

Under  our  statute  mandamus  lies  where 
it  is  the  only  means  of  putting  the  plaintiif 
in  possession  of  property  which  he  is  en- 
titled to  possess  under  a  decree. — ^Fremont 
▼.  Crippen,  10  Cal.  211,  70  Am.  Dee.  711. 

Statutes  of  1871-72,  page  846,  section  7, 
provides  that  pa3rment8  from  the  school  fund 
of  San  Francisco  shall  be  made  by  the  city 
and  county  treasurer  only  on  drafts  drawn 
on  him  hj  the  board  of  education.  Held, 
that  a  writ  of  mandate  would  issue  in  favor 
of  one  who  had  fully  performed  all  the  con- 
ditions of  a  contract  he  had  with  the  board, 
but  for  the  payment  for  which  it  refused  to 
draw  any  drafts,  as  the  only  ordinary  action 
he  could  maintain  would  be  against  the  mem- 
bers of  the  board  for  neslect  of  official  duty 
in  not  drawing  the  draft,  which  would  not 
be  as  convenient,  beneficial  and  effective  as 
the  writ. — Baisch  v.  Board  of  Education,  81 
Cal.  542,  22  Pac.  890. 

A  petition  to  the  supreme  court  for  a 
writ  of  mandate  showed  that,  after  the 
death  of  plaintiff's  intestate,  she,  as  admin- 
istratrix, applied  for  and  received  from  the 
county  auditor  warrants  for  salary  due  de- 
ceased as  sheriff;  that,  upon  presentation  to 
the  county  treasurer,  he  refused  to  pay  said 
warrants;  that  the  judge  of  the  superior 
court  of  the  county  was  disqualified  to  act; 
and  that  no  other  judge  in  said  county  was 
qualified.  Held,  to  be  sufficient  grounds  for 
issuance  of  the  writ  to  compel  the  treasurer 
to  pay  the  warrants. — Ward  v.  Forkner,  5 
Cal.  Unrep.  806,  50  Pac.  713. 

A  petition  for  mandamus  to  compel  the 
readmission  to  a  normal  school  of  an  expelled 
student  ^howed  that  plaintiff  possessed  all 
the  requisite  qualifications  for  admission  pre- 
scribed by  Political  Code,  section  1494,  and 
that  he  was  duly  admitted  as  a  student  Sep- 
tember 2,  1895,  and  readmitted  February  25, 
1899,  with  aU  the  rights  and  privileges  com- 
mon to  the  students;  that  he  pursued  the 
studies  prescribed,  and  conformed  to  all  the 
rules  and  regulations,  and  so  continued  until 
September  4,  1900,  when  the  president  and 
faculty  unlawfully  and  without  cause  struck 
him  from  the  roll,  and  expelled  him,  etc. 
Held  to  state  sufficient  facts. — ^MUler  t. 
Dailey,  136  Cal.  212,  68  Pae.  1029. 

Mandamus  to  compel  the  issuance  of  new 
warrants  was  the  onlv  adequate  remedy 
where  a  library  board  nad  drawn  warrants 
in  payment  for  books  and  other  supplies,  and 
intrusted  them  to  the  librarian  for  delivery 
to  plaintiff  and  his  assignors,  and  the 
librarian  had  cashed  the  warrants  and  then 
absconded;  and  plaintiff  was  not  required 
to  bring  an  action  at  law  against  the  board. 


Robertson  v.  Board  of  library  Trustees  of 
Alameda  Free  Public  Library  and  Beading 
Booms,  136  Cal.  403,  69  Pac.  88. 

Political  Code,  section  1699,  providing 
that  any  teacher  whose  salair  is  withheld 
may  appeal  to  the  superintendent  of  public 
instruction,  who  shall  require  the  superin- 
tendent of  schools  to  investigate  the  matter; 
that  the  judgment  of  the  superintendent  of 
public  instruction  shall  be  final;  and  that,  on 
receiving  it,  the  superintendent  of  schools,  if 
it  is  in  favor  of  the  teacher,  shall,  if  the 
trustees  refuse  to  issue  an  order  for  said 
withheld  salary,  issue  his  requisition  in  favor 
of  the  teacher — applies  solely  to  cases  where 
the  salary  is  withheld  by  the  trustees,  and 
has  no  application  where  it  is  withheld  by 
the  superintendent  of  schools  by  a  refus^ 
to  issue  a  requisition  therefor.  (Judgment, 
7  Cal.  Unrep.  55,  70  Pac.  1058,  71  Pac.  445, 
reversed  on  rehearing.) — Williams  ▼.  Bag- 
nelle,  138  Cal.  699,  72  Pac.  408. 

The  remedy  by  appeal  from  an  order  over- 
ruling  plaintiff's  motion  for  execution  la 
not  such  a  plain,  speedy  and  adequate  rem- 
edy in  the  ordinary  course  of  law,  within 
Code  of  Civil  Procedure,  section  1086,  as 
will  prevent  the  issuance  of  a  writ  of  man- 
damus against  the  judge  of  the  court  to 
compel  the  issuance  of  execution,  where  the 
result  of  a  reversal  of  the  order  would  merely 
confirm  the  petitioner's  already  complete 
right  to  execution.-*Holtum  v.  Greif ,  144  Cal. 
521,  78  Pac.  11. 

Under  Code  of  Civil  Procedure,  section 
1085,  which  provides  that  the  writ  of  man- 
date may  be  issued  to  "compel  the  perform- 
ance of  an  act  which  the  law  specially  en- 
joins, as  a  duty  resulting  from  an  office,"  a 
proceeding  will  lie  in  the  supreme  court  for 
a  mandamus  against  a  judge  of  a  superior 
court  to  compel  him  to  entertain  and  con- 
sider a  motion  to  vacate  an  order  in  pro- 
bate, where  his  refusal  was  not  reviewable 
on  appeal,  and  was  based  solely  on  want  of 
jurisdiction,  as  matter  of  law,  under  the 
constitutional  and  statutory  powers  of  the 
court  to  vacate  such  order,  and  not  upon 
evidence  or  the  determination  of  any  ques* 
tion  of  fact.-^ahill  v.  Superior  Court,  145 
Cal.  42,   78  Pac.  467. 

When  mandatory  injunction  will  be 
granted  on  ground  of  inadequacy  ef 
mandamus  as  remedy.  Ann.  Cas. 
1912D^   110. 

Will  not  lie  when  issuance  wenld  be 
useless.    8  L.  B.  A.  56. 

§8a.    Dlscretloii  im  grantliM^ 

Though  the  writ  lies  in  the  legal  dieere- 
tion  of  the  court,  yet  where  one  has  a  sub- 
stantial right,  which  cannot  be  otherwise 
enforced,  he  is  entitled  as  a  matter  of  right 
to  the  writ,  and  it  would  be  an  abuse  of  dis* 
cretion  to  refuse  it.— Potomac  Oil  Co.  t» 
I^e,  10  Cal.  App.  534,  102  Pae.  677. 

Belief  by  mandamus  lies  to  a  great  ex- 
tent in  the  discretion  of  the  court. — People 
ex  reL  Sill  v.  Murphy,  20  CaL  App»  ZW,  12d 
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Pie.  ^03.  605;  Deylin  t.  Donnelly,  20  Oal. 
App.  495,  129  Pae.  607,  609. 

Iflanance  of  writ  in  diseretion  of  eonrt. 
^  L.  &  A.  55;  13  L.  B.  A.  120. 

{9.   Katm  and  aztetanee  of  rigbta  to  bo 
piOtectftA  or  onf  oicod. 

The  right  sought  to  bo  enforeed  hj  a 
mandamns  maat  bo  perfect,  not  inchoate.— 
People  y.  Olds.  3  CaL  167.  58  Am.  Dec. 
898. 

Action  for  damages  would  not  be  an  ade- 
quate remedy  for  a  teacher  wrongfully  re- 
moved.— Kennedy  v.  Board  of  Education,  82 
Cal.  483,  491,  22  Pac.  1042. 

Conceding  that  a  mandate  would  issue 
ont  of  the  supreme  court  to  require  a  lower 
eonrt  to  admit  to  the  office  of  assignee  of  an 
insolyent's  estate  one  other  than  such  court's 
appointee,  it  will  not  issue  where  appellant 
has  not  qualified  for  the  office.— O'Neill  ▼. 
Beynolds,  116  Cal.  264,  48  Pac.  57. 

A  writ  of  mandate  will  not  be  granted, 
where  it  appears  that  the  relator  has  no  right 
to  the  relief  which  it  is  his  ultimate  object 
to  attain. — De  La  Beckwith  ▼.  Superior 
Court,  146  Cal.  496,  80  Pac.  717. 

Belief  through  an  action  of  mandamus  lies 
to  a  great  extent  in  the  discretion  of  the 
eourt.  It  ahould  be  allowed  only  to  secure  or 
proteet  a  dear  lep^l  right,  and  should  never 
be  granted  when  its  enforcement  would  work 
ui  injustice  or  accomplish  a  wrong. — ^People 
ex  rel.  Sill  ▼.  Murphy,  20  Cal.  App.  398,  129 
Pac.  603,  605. 


Belief  by^  mandamus  liea  to  a  great  extent 
ia  the  discretion  of  the  court.  It  should  be 
allowed  only  to  secure  or  protect  a  clear 
legal  right,  and  ahould  never  be  granted 
where  its  enforcement  would  work  an  injus- 
tice or  accomplish  a  wrong. — ^DotUu  v.  Don- 
aelly,  20  CaL  App.  495,  129  Pac.  607,  609. 

{10.    Nature  of  qneatioiia  ImTdlyed. 

Title  to  office  cannot  be  tried  upon  man- 
damus, neither  at  common  Ihw,  nor  under 
the  statute. — ^People  ex  rel.  Smith  ▼.  Olds, 
3  Cal.  167,  58  Am.  Dec.  398. 

Constitutionality  of  first  section  of  law 
of  1861  concerning  intelligence  offices  in  San 
Francisco  cannot  be  tested  in  a  proceeding 
hf  mandamus  against  the  board  of  super- 
visors to  compel  an  order  by  them  for  the 
ifBnaace  of  a  license  to  a  person  Applying 
therefor  under  s^d  act. — ^People  ex  rel.  Hall 
▼.  SuperrisoTs  of  San  IVaneisco,  20  Cal.  591. 

Kandamns  is  the  proper  proceeding  to  try 
the  question  whether  a  board  of  supervisors 
have  the  power  to  approve  a  claim  against 
a  county,  where  they  refuse  to  approve  it 
OB  the  ground  that  they  have  not  the  power. 
People  ▼.  City  of  San  Francisco  Supervisors, 
28  Cal.  429. 

Propriety  of  issuance  of  writ  must  depend 
apoB  whether  determination  was  intended 
to  be  final;  and  if  not,  whether  there  is 
another  adequate  remedy.— Wood  T.  Strother^ 


76  Cal.  545,  553,  554,  9  Am.  St.  Bep.  249,  18 
Pae.  766. 

Fact  that  ease  involTee  questions  of  great 
public  import  does  not  justify  application 
to  supreme  court  in  first  instance.— -Johnson 
T.  Beichert,  77  Cal.  84,  35,  18  Pac.  858. 

Where  title  to  land  is  directly  in  issue^ 
mandamus  is  not  proper  remedy  but  writ 
cannot  be  defeated  by  merely  putting  title  in 
issue. — Eby  v.  Board  of  Trustees,  87  Cal« 
166,  171,  25  Pac.  240. 

The  writ  of  mandate  is  never  employed 
for  the  purpose  of  trying  title  to  property, 
whether  the  property  be  the  right  to  land,  or 
to  an  office,  or  to  a  franchise. — Gregory  v. 
Blanchard,  98  Cal.  311,  33  Pae.  199. 

The  question  whether  the  judicial  action 
of  a  court  is  erroneous  cannot  be  considered 
upon  writ  of  mandate,  it  not  being  the  office 
of  the  writ  to  review  judicial  errors;  nor 
will  the  writ  lie  where  there  is  a  remedy 
by  appeal. — ^People  ex  rel.  Gesford  v.  Su- 
perior Court,  114  Cal.  466,  46  Pac.  383. 

Mandamus  is  the  proper  remedy,  generally 
speaking,  where  the  petition  for  appeal  is 
improperly  denied,  and  it  is  an  appropriate 
remedy  to  compel  the  ,  clerk,  in  case  of  re- 
fusal, to  prepare  and  deliver  the  transcript; 
but  where  it  is*  doubtful  whether  the  remedy 
would  be  effectual — as  where  the  proceed- 
ings had  been  such  that  the  question  as  to 
pendency  of  the  appeal  itself  could  not  well 
be  determined  witnout  an  inspection  of  the 
record — a  resort  to  it  is  not  obligatory.  In 
such  cases,  if  the  suit  be  an  appeal  in  a 
land  case  from  the  California  district,  in 
which  the  United  States  is  a  party,  it  may 
apply  to  the  district  attorney  for  a  tran- 
script; the  latter  as  well  as  the  clerk  having 
power  under  an  act  of  Congress  of  March  3, 
1851,  in  sueh  cases  of  appeal  to  transcribe 
and  certify  the  record  to  this  court. — United 
States  V.  Gomez,  70  U.  8.  (3  Wall.)  752,  18 
li.  Ed.  212. 

§  11.    Nature  of  acts  to  be  commanded. 

Mandamus  can  give  no  right,  but  may  be 
resorted  to  to  put  a  party  in  a  position  to 
assert  his  right. — ^People  ex  rel.  Smith  y. 
Olds,  3  Cal.  167,  58  Am.  Dec.  398. 

Mandamus  may  be  resorted  to  to  compel 
officer  to  do  act  which  is  sought  to  be  en- 
forced in  all  cases  where  the  officer  has  no 
discretion,  and  where  he  is  under  an  obliga- 
tion to  do  the  specific  act,  and  there  is  no 
adequate  remedy  in  the  ordinary  course  of 
law. — People  ex  rel.  McDougall  v.  Bell,  4 
Cal.   177. 

Where  an  injunction  granted  on  an  ex 
parte  application  was  modified  on  motion  of 
defendant,  without  notice  to  plaintiff,  on  de. 
fondant's  giving  bond,  held  that  subsequent 
acts  of  defendant,  in  violation  of  the  origi* 
nal  injunction,  were  not  in  contempt.  The 
remedy  of  the  plaintiff,  if  there  was  error 
in  the  order  modifying  the  injunction,  is 
by  appeal,  but  he  cannot  have  a  mandamus 
to  compel   the   issuance   of   attachment   for 
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eontempt. — ^Fremont  t.  Merced  Min.  Co^  9 
Gal.  18. 

The  writ  of  mandate  is  the  proper  rem- 
edy  against  an  auditor  who  refuses  to  issue 
a  county  warrant  when  directed  to  do  so  hy 
the  board  of  supervisors.  An  action  on  the 
auditor's  official  bond  is  not  a  "plain,  speedy 
and  adequate  remedy." — ^Babcock  T.  Qood- 
rich,  47  Cal.  488. 

Mandamus  does  not  lie  to  command  person 
to  perform  act  beyond  that  enjoined  by  law 
upon  him  as  a  duty  pertaining  to  his  office 
or  position. — ^Davia  y.  Porter,  69  Cal.  658, 
6  Pac.  746. 

Under  Laws  of  1871-72,  page  813,  section 
10,  providing  that  the  auditor,  before 
countersigning  a  street  assessment  warrant, 
"shall  examine  the  contract,  the  ^teps  taken 
previous  thereto,  and  the  record  of  assess- 
ments, and  must  be  satisfied  that  the  pro- 
ceedings have  been  legal  and  fair,"  man- 
damus lies  to  compel  him  to  countersign 
the  warrant,  since  there  is  no  other  remedy 
in  law  or  equity,  and  the  determination  of 
the  auditor  was  not  intended  to  be  final. — 
Wood  V.  Strother,  76  Cal.  545,  9  Am.  St.  Bep. 
249,  18  Pac.  766. 

Under  the  charter  of  the  city  of  Los  An- 
geles (Stats.  1889,  p.  508,  art.  XXTT,  sees. 
213,  214),  providing  that  all  demands  pay- 
able out  of  the  library  fund  must  be  ap- 
proved by  the  library  board,  and  then  de- 
livered to  the  city  auditor,  and,  if  disap- 
proved by  him,  again  presented  to  the 
board,  and  that  on  reapproval  by  the  board 
they  "shall  be  delivered  to  the  city  auditor, 
who  shall  number  and  make  a  record  of 
such  demand,"  it  is  no  objection  to  a  peti- 
tion for  a  writ  of  mandate  to  compel  the 
numbering  and  recording  of  a  demand  so 
reapproved  that  petitioner  could  have  pre- 
sented her  demand  to  the  treasurer,  and 
have  had  it  paid,  without  such  numbering 
and  recording. — ^Kelso  v.  Teale,  106  Cal.  477, 
39  Pac.  948. 

No  mandamus  will  be  allowed  to  compel 
the  clerk  to  do  a  duty  not  enjoined  upon  him 
by  law,  nor  in  aid  of  a  nonappealable  order.-* 
Rose  y.  Lelande,  17  Cal.  App.  308,  119  Pae, 
532. 

§  12.    Conditions  iirecedent  In  general. 

Before  a  railroad  company  can  have  ft 
writ  of  mandate  to  compel  county  officers  to 
make  a  subscription  to  their  stock,  although 
such  subscription  is  required  by  law,  they 
must  tender  the  subscription  booK,  and  de- 
mand the  subscription. — Oroville  ft  Y.  B.  Co. 
V.  Plumas  County  Supervisors,  37  Cal.  354. 

Where  petitioner  applied  for  mandamus  re- 
quiring the  sux>erior  court  to  grant  him  a 
trial  in  an  action  to  annul  his  marriage,  pro- 
ceedings therein  having  been  stayed  until  he 
complied  with  an  order  to  pay  suit  money 
and  alimony,  he  being  unable  to  pay  the 
alimony,  and  not  having  paid  or  offered  to 
pay  the  suit  money,  the  proceedings  for 
mandamni  should  be  dismissed,  without 
costs. — ^Allen  y.  Superior  Court,  133  Cal.  504, 
65  Pao.  977. 


PlaintifP  eonld  obtain  a  writ  of  mandamus 
requiring  a  library  board  to  draw  warrants 
in  payment  for  supplies  furnished  by  him 
and  his  assignors,  without  first  showing  that 
there  were  tundB  in  the  city  treasury  out  of 
which  the  warrants  could  be  paid. — Bobert- 
soa  y.  Board  of  Library  Trustees  Alameda 
Free  Public  Library  and  Beading  Booms, 
186  Cal.  403,  69  Pac.  88. 

§13.    ]>emand  and  default. 

To  authorize  the  writ  of  mandamus,  it 
must  appear  not  only  that  performance  of 
the  act,  of  which  enforcement  is  sought,  is 
ft  duty  resulting  from  the  office,  trust  or 
station  of  the  party  to  whom  the  writ  is 
to  be  directed,  but  also  that  the  performance 
has  been  requested  and  refused.— -People  v. 
Bomero,  18  Cal.  89;  Crandall  y.  Amador 
County,  20  CaL  72. 

It  is  an  imperative  rule  that,  before  mak- 
ing an  application  for  a  writ  of  mandamus, 
an  express  demand  or  request  must  be  made 
on  the  defendant  to  perform  the  act  sought 
to  be  enforced  b^  the  writ;  and  the  demand 
should  be  definite  and  specific. — ^Price  v. 
Biverside  L.  A  L  Co.,  56  Cal.  431. 

It  is  no  defense  to  a  proceeding  for  man- 
damus brought  by  an  individual  bondholder 
to  compel  payment  of  interest  that  the  in- 
terest coupons  had  not  been  presented  to  the 
board  of  trustees  for  examination  and  audit, 
nor  that  there  are  other  bondholders  inter- 
ested in  the  fund  who  have  not  demanded 
payment.— Meyer  v.  Porter,  65  CaL  67,  2  Pac. 
884. 

It  is  doubtful  whether  distinct  demand 
upon  defendant  is  required  before  applica- 
tion for  writ  to  enforce  performance  of 
public  duty  in  which  relator  has  no  interest. 
People  V.  Beis,  76  Cal.  269,  280,  18  Pac.  309. 

Mandamus  will  not  lie  to  compel  school 
trustees,  who  have  wrongftdly  dismissed  a 
teacher  before  the  completion  of  her  con- 
tract, to  issue  an  order  for  the  full  amount 
of  her  salary,  where  no  demand  was  made 
on  them.— Shirley 'y.  Board  of  Trustees  of 
Cottonwood  School  District,  3  CaL  Unrep. 
605,  31  Pac.  365. 

Where  demand  before  snit  Is  necessary, 
plaintiff  cannot  suspend  operation  of  statute 
indefinitely  by  delay  in  making  it. — ^Barnes 
y.  Gtide,  117  CaL  1,  8,  59  Am.  St.  Bep.  153, 
48  Pac.  804. 

Demand  before  making  an  application  for 
a  writ  of  mandamus,  to  perzorm  the  act 
sought  to  be  enforced  by  the  writ,  is  an  im- 
perative necessity  in  all  cases  other  than 
those  where  the  duty  is  of  a  strictly  public 
nature,  not  affecting  individual  interests. — 
Wilson  V.  Board  of  Directors  of  Veterans' 
Home,  138  Cal.  67,  70  Pac.  1059. 

A  soldier  discharged  from  a  veterans' 
home  for  violation  of  its  rules  is  not  entitled 
to  mandamus  to  compel  his  readmission  un- 
less he  shows  a  previous  demand  for  re- 
admission,  and  refusal  thereof. — ^Wilson  v. 
Board  of  Directors  of  Veterans'  Home,  138 
Cal.  67,  70  Pac.  1059. 
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Before  applying  to  the  court  for  a  writ 
of  mandate,  the  applicant  must  make  a  de- 
mand upon  the  defendants  to  perform  the 
act  sought  to  be  enforced  by  the  writ. — Fer- 
guson V.  Board  of  Edneation,  7  Cal.  App.  568, 
95  Pae.  165. 

Undoubtedly  the  mle  is  that  an  officer  will 
not  be  compelled  by  writ  of  mandate  to  do 
anything  which  he  has  not  first  been  asked 
to  do  and  has  neglected  or  refused.  Bnt, 
where  the  attitude  of  the  officer  toward  the 
matter  has  been  officially  declared  to  be  such 
that  an  application  to  him  would  be  idle  and 
fruitle88|  the  reason  for  the  rule  ceases.— 
Moore  v.  Superior  Court,  20  CaL  App.  299, 
128    Pac.   M6,   948. 

§14.    Defanaes  and  groonds  of  opposition  im 
gonaraL 

In  an  application  for  a  mandamus  to  com- 
pel a  eoudty  treasurer  to  pay  two  warrants, 
the  averment  that  the  auditor  drew  the  war- 
rants is  sufficient,  as  the  law  will  presume 
that  he  drew  them  properly;  but  the  treas- 
urer is  at  liberty  to  plead  any  illegality  in 
them  as  a  defense. — Connor  ▼.  Morris,  23 
Cal.  447. 

A  mandamus  to  direct  an  officer  to  execute 
a  writ  of  possession  against  an  occupant,  un- 
successful as  defendant  in  ejectment,  will 
not  be  granted  if,  since  the  judgment  in 
ejectment,  the  occupant  has  been  given  judg- 
ment in  a  suit  to  quiet  title,  although  it  is 
claimed  in  the  petition  that  an  appeal  from 
the  latter  judgment  has  been  taken  and  its 
operation  thereby  suspended.  The  burden  is 
on  the  relator  to  prove  the  appeal  as  a  fact. 
People  ex  rel.  Calderwood  v.  Davis,  1  Cal. 
Unrep.  317. 

A  mandate  to  the  superintendent  of  streets 
in  San  Francisco  to  make  an  assessment  upon 
land  fronting  on  a  street  improvement,  to 
pay  for  such  improvement,  will  not  be  with- 
held because  the  superintendent  has  made 
an  ineffectual  attempt  at  an  assessment. — 
Himmelman  v.  Cofran,  86  Cal.  411. 

Mandamus  to  compel  county  supervisors 
to  "allow  and  pay"  a  judgment  against  the 
county  cannot  be  resisted  on  the  ground  that, 
by  paying,  the  county  would  exceed  its  in- 
come for  the  current  year.— Johnson  v.  Sac- 
ramento County  Supervisors,  65  Cal.  481,  4 
Pac.  463. 

A  provision  in  the  charter  that  the  city 
shall  not  be  sued  on  its  bonds  is  no  answer 
to  a  mandamus  to  an  officer  of  the  city  to 
perform  a  duty,  in  connection  with  the 
bonds,  enjoined  on  him  by  the  law  under 
which  they  were  issued. — Meyer  v.  Porter, 
65  Cal.  67;  2  Pae.  884;  Boeding  v.  Porter, 
2  Pae.  888;  Haysmeister  v.  Porter,  8  Pae. 
123. 

The  position  of  teacher^  not  being  an  office, 
the  right  to  have  a  wnt  of  mandamus  to 
restore  her  to  her  position  is  not  affected 
bv  the  fact  that  another  person  has  been 
piteed  in  her  position. — Kennedy  v.  Board 
of  Education,  82  Cal.  483,  22  Pac.  1042. 


Where,  in  a  divorce  case,  the  court  ap- 
pointed a  receiver  to  take  charge  of  the 
husband's  property,  under  Civil  Code,  section 
140,  for  the  purpose  of  enforcing  payments 
to  the  wife,  it  was  no  answer  to  a  petition 
for  mandamus  to  compel  it  to  grant  leave 
to  the  holders  of  liens  on  lands  of  the  bus- 
band,  lying  in  other  counties,  to  enforce 
them  in  other  courts,  that  the  wife,  at  the 
time  of  filing  her  cross-complaint  in  the  di- 
vorce suit,  filed  notice  of  lis  pendens,  and 
afterward  recorded  the  decree  in  her  favor 
in  all  counties  in  which  the  lands  were  situ- 
ated.— Petaluma  Sav.  Bank  v.  Superior 
Court,  111  Cal.  488,  44  Pae.  177. 

Where,  in  a  divorce  ease,  the  court  ap- 
pointed a  receiver  to  take  charge  of  the 
husband's  property,  under  Civil  Code,  section 
140,  for  the  purpose  of  enforcing  payments 
to  the  wife,  it  was  no  answer  to  a  petition 
for  mandamus  to  compel  it  to  grant  leave 
to  the  holders  of  liens  on  lands  of  the  hus- 
band, lying  in  other  counties,  to  enforce 
them  in  other  courts,  that  the  wife  had  a 
Superior  lien  against  the  lands  by  reason  of 
the  decree. — ^Petaluma  Sav.  Bank  v.  Superior 
Court,  111  Cal.  488,  44  Pac.  177. 

When  a  writ  of  mandate  is  invoked  to  en- 
force a  specific  duty,  and  ordinary  remedies 
at  law  are  not  adequate,  aid  will  not  be  re- 
fused merely  because  occupancy  or  title  to 
office  is  incidentally  involved. — Morton  v. 
Broderick,  118  Cal.  474,  50  Pac.  644. 

A  former  judgment  upon  mandamus  com- 
pelling an  auditor  to  draw  his  warrant  in 
favor  of  an  assistant  district  attorney  for 
salary  then  claimed,  adjudging  as  insufficient 
a  defense  then  interposed  by  the  auditor  that 
the  office  was  terminated  by  rescission  of 
the  order  authorizing  the  appointment,  is  an 
estoppel  as  to  such  defense,  however  meri- 
torious, in  a  subsequent  proceeding  in  man- 
damus to  compel  warrants  for  further  in- 
stallments of  the  salary  of  the  same  officer. 
Freeman  v.  Barnum,  131  Cal.  386,  82  Am. 
St.  Bep.  355,  63  Pac.  691. 

Bight  to  attack  law  as  unconstitutional 
as  a  defense  in  mandamus  proceedings 
to  compel  its  enforcement.    47  L.  B. 

A.  512;  16  Ij.  B.  A.  (N.  S.)  266;  24  L. 

B.  A.  (N.  8.)  1260;  34  L.  B.  A.  (N.  8.) 
1060. 

§  16.    Mandamna  Ineffactnal  or  not  benefldaL 

Mandamus  will  not  lie  where  the  office 
claimed  is  full,  or  against  an  incumbent  de 
facto,  unless  the  party  be  without  remedy. — 
People  ex  rel.  Smith  v.  Olds,  3  Cal.  167,  58 
Am.  Dec.  398. 

Mandamus  could  only  compel  county  board 
to  act,  but  could  not  direct  their  action;  and 
the  rejection  of  the  account  by  the  board 
is  an  action  upon  it,  which  is  all  a  man- 
damus could  require,  where  the  compensation 
claimed  in  the  account  is  not  fixed  by  law. — 
Price  V.  Sacramento  County,  6  Cal.  254. 

When  the  board,  officer  or  tribunal  against 
which  the  writ  of  mandate  is  asked  has  not 
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the  legal  ftuthority  to  perform  the  act  re- 
qnired  bj  the  relator,  the  writ  will  be  re- 
xnsed. — ^People  ex  rel.  Hnnt  y.  Board  of  Sn- 
penrisorB,  28  Cal.  429. 

Mandamus  will  not  iasue  to  compel  the 
superior  court  to  settle  a  statement  on  mo- 
tion for  a  new  trial,  where  the  notice  of  the 
motion  was  made  too  late.  The  writ  would 
be  of  no  avail,  if  granted. — Clark  Y.  Crane, 
57  Cal.  629. 

Mandamus  will  not  lie  to  compel  the  dis- 
trict attorney  to  institute  a  suit  to  recover 
money  unlawfully  paid  out  by  the  board  of 
supervisors,  as  the  court  eould  not  compel 
him  to  prosecute  it. — ^Boyne  v.  Byan,  100  Cal. 
285,  34  Pac.  707. 

Where  it  appears  from  the  uncontroverted 
answer  of  the  secretary  of  the  state  board 
of  health,  in  mandamus  to  compel  him  to 
permit  the  plaintiff  to  take  copies  of  the 
written  report  of  a  bacteriological  examina- 
tion made  by  certain  physicians,  and  filed  in 
the  office  of  the  secretary,  that  the  report 
has  been  transmitted  to  the  Governor  as 
directed  by  the  board  of  health,  and  has  not 
been  returned  to  the  secretary,  it  is  error  to 
grant  the  relief  prayed  for. — MeClatchy  v. 
Matthews,  135  Cal.  274,  67  Pac.  134. 

Political  Code,  section  1492,  gives  to  the 
joint  board  of  normal  school  trustees  power 
to  prescribe  uniform  text-books,  a  uniform 
course  of  study  and  time  and  standard  for 
graduation,  a  uniform  standard  for  admis- 
sion, and  also  to  pass  general  regulations 
that  may  be  applied  to  all  state  normal 
schools,  thus  affecting  their  well-being.  Sec- 
tion 1489  gives  to  the  local  board  power  to 
prescribe  rules  for  their  firovernment  and  the 
government  of  the  school.  The  local  board 
of  trustees  of  a  normal  school  passed  a  reso- 
lution directing  the  faculty  to  dismiss  any 
student  who,  by  reason  of  poor  scholarship, 
bad  character,  or  unfitness  for  teaching,  is 
disqualified  for  teaching;  and  pursuant  there- 
to the  teachers  dismissed  a  student  who  had 
passed,  and  who  had  a  record  in  everything 
except  the  practice  teaching,  without  per- 
mitting him  to  complete  the  course.  Held, 
that  the  petition  for  writ  of  mandamus  to 
compel  the  student's  readmission  to  the 
school  eould  not  be  denied,  as  a  vain  act, 
because  the  court  could  not  compel  the  fac- 
ulty to  grant  a  diploma,  and  it  would  be 
useless  to  compel  them  to  allow  him  to  pur- 
sue his  studies. — Miller  v.  Dailey,  136  Cal. 
212,  68  Pac.  1029. 

Where  the  Senate  has  adjourned  sine  die, 
the  court  could  not,  if  it  would,  issue  an 
effective  mandate  to  compel  the  reinstate- 
ment of  expelled  senators. — ^French  v.  State 
Senate  of  California,  146  Cal.  604,  2  Ann. 
Cas.  756,  69  L.  B.  A.  556,  80  Pac.  1031. 

Where,  after  distribution  and  the  finality 
of  the  decree,  a  conveyance  was  made  to  a 
daughter,  the  grantee  thereof  is  not  entitled 
to  a  writ  of  mandate  to  compel  the  execu- 
trix to  render  a  final  account  and  to  com- 
plete the  administration  of  the  estate. — 
Middlecoff  y.  Superior  Court|  149  CaL  94,  84 
Pac,  764. 


An  applicant  for  the  purchase  of  such 
land,  who  had  merely  filed  his  affidavit  and 
application  to  purchase,  without  paying  any 
part  of  the  purchase  price,  and  who,  prior 
to  the  enactment  of  section  3443a  of  the 
Political  Code,  had  commenced  proceedings 
in  mandamus  to  compel  the  surveyor-general 
to  receive  and  file  his  application,  will  not, 
after  the. taking;  effect  of  that  section,  be 
awarded  any  relief  in  the  mandamus  proceed- 
ing.— Messenger  v.  Kingsbury,  158  Cal.  611, 
112  Pac.  65. 

Where,  upon  petition  for  a  writ  of  mandate, 
an  examination  of  the  facts  shows  that  the 
issuance  of  such  writ  will  confer  no  appre- 
ciable advantage  upon  the  petitioners,  such 
writ  will  not  be  issued. — ^Moore  v.  Conley,  163 
CaL  609,  126  Pac.  492. 

Since,  after  the  record  of  assessments  has 
been  delivered  to  the  controller  for  collec- 
tion, the  state  board  of  equalization  has  no 
power  to  change  such  record,  mandamus  will 
not  lie  to  com^  such  board  to  list  a  railroad 
company  for  taxation,  under  the  rule  that  a 
writ  of  mandate  will  not  issue  to  compel  the 
performance  of  an  act  that  will  be  wholly 
void  and  of  no  possible  benefit  to  the  peti- 
tioner.— San  Diego  ft  A.  B.  Co.  v.  California 
State  Board  of  Equalization,  164  Cal.  41,  127 
Pac.  153. 

A  petition  for  mandamus  to  compel  the 
levy  of  a  school  tax  after  the  time  prescribed 
had  expired  held  demurrable  as  presenting  a 
mere  moot  question. — ^Board  of  Education  of 
City  of  San  Diego  v.  Common  Council,  1 
Cal.  App.  311,  82  Pac.  89. 

Where  in  a  mandamus  it  appeared  that  de- 
fendants had  offered  to  grant  petitioner  re- 
lief greater  than  that  to  which  she  was  en- 
titled, fhe  writ  was  properly  denied. — ^Burke 
V.  Board  of  Trustees  of  Police  Belief  ft  Pen- 
sion Fund  of  City  and  County  of  San  Fran- 
cisco, 4  Cal.  App.  235,  87  Pac.  421. 

A  resident  elector,  property  owner  and  tax- 
payer is  not  "a  party  beneficially  interested" 
in  procuring  a  mandamus  to  compel  the  sub- 
mission of  an  ordinance  of  the  city  of  San 
Diego  to  a  vote  of  the  people  under  its  char- 
ter, confirming  the  granting  of  a  franchise 
by  the  harbor  commissioners  to  a  railway 
company  to  build  a  wharf  and  pier  in  tide 
waters  within  the  limits  of  the  city  of  San 
Diego.  Such  railway  company  is  the  only 
party  as  to  whom  the  law  would  imply  a 
"beneficial  interest"  in  the  procurement  of 
such  confirming  ordinance. — ^Webster  v.  Com- 
mon Council,  8  Cal.  App.  480,  97  Pac.  92. 

§16.    Abatement  of  proceedings  In  general. 

A  suit  to  compel  an  officer  to  file  an  addi- 
tional office  bond  (Stats.  1850)  abates  on 
resignation  of  the  officer. — ^Bowe,  Ex  parte,  7 
Cal.  175. 

Where,  pending  an  application  for  a  writ 
of  mandate  to  a  county  treasurer,  his  term 
of  office  ceases,  but  judgment  is  afterward 
rendered  against  him,  and  the  writ  issued, 
the  judgment  and  writ  have  no  force  against 
his   successor.    The   successor  must   first   be 
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made  a  pitTtj  by  a  proceeding  under  code, 
section  385.— Tinknm,  £z  parte,  54  Cal.  201. 

§  17.    Peraons  entitled  to  relief  in  general. 

A  proceeding  by  mandamns  to  compel  the 
SBTYeyor-general  to  allow  petitioner  to  con- 
tett  the  application  of  a  third  person  for  the 
purchase  of  land  held  in  trust  is  a  special 
proceeding,  within  Practice  Act,  section  468, 
permitting  one  beneficially  interested  in  trust 
estate  to  maintain  such  proceeding. — ^Tyler  y. 
Houghton,  25  Cal.  25. 

The  trustee  of  an  express  trust  is  a  party 
beneficially  interested,  within  the  meaning  of 
section  468  of  the  Practice  Act  (which  pre- 
scribes by  whom  an  application  for  a  man- 
damns  shall  be  made),  and  as  such  may  apply 
for  the  writ. — Tyler  ▼.  Houghton,  25  Cal.  26. 

In  an  application  for  a  writ  of  mandate  to 
compel  a  board  of  supervisors  to  levy  a  tax, 
the  county  into  whose  treasury  the  money 
intended  to  be  raised  by  the  tax  will  go  can 
be  the  relator. — ^People  ex  rel.  Contra  Costa 
County  V.  Board  of  Supervisors  of  Alameda 
County,  26  Cal.  641. 

Under  Code  of  Civil  Procedure,  section 
1086,  authorizing  mandamus  on  affidavit,  on 
application  of  one  beneficially  interested 
where  there  is  not  an  adequate  remedy  at 
law,  a  petition  for  writ  of  mandate  to  com- 
pel a  treasurer  of  an  insane  asylum  to  allow 
petitioner  to  inspect  a  document  filed  with 
the  directors  of  the  asylum,  assailing  the 
character  of  an  officer  of  the  asylum,  must 
show  that  the  petitioner  is  beneficially  inter- 
ested in  some  other  way  than  merely  that 
he  is  a  citizen  of  the  state.— Colnon  v.  Orr, 
71  Cal.  43,  11  Pac.  814. 

Party  beneficially  interested  within  mean- 
ing of  section  1086,  Code  of  Civil  Procedure, 
who  may  maintain  proceeding  for  mandamus, 
defined  and  authorities  reviewed. — Eby  v. 
Board  of  Trustees,  87  Cal.  166,  173-177,  25 
Pac.  240. 

Under  Code  of  CSvil  Procedure,  section  1086, 
providing  that  a  writ  of  mandate  will  not 
be  issued  except  on  the  application  of  the 
party  beneficiallv  interested,  a  private  citi- 
zen was  not  entitled  to  such  writ  to  compel 
a  justice  of  the  peace  to  issue  a  warrant  of 
arrest  lor  an  alleged  misdemeanor  committed 
bv  another  in  unlawfully  plajring  a  game  of 
chance  with  a  slot  machine,  where  there  was 
nothing  to  show  that  its  operation  consti- 
tuted an  injury  to  plaintiff  different  in  kind 
from  the  injury  to  tne  general  public. — ^Fritts 
V.  Charles,  145  Cal.  512,  78  Pac.  1057. 

A  person  who  is  merely  desirous  of  bidding 
on  the  bonds  authorized  to  be  offered  for  sale 
under  the  so-called  "San  Francisco  Sea-wall 
Act"  (Stats.  1903,  p.  247),  has  not  a  present 
status  entitling  him  to  maintain  a  writ  of 
mandate  to  compel  the  governor,  controller, 
and  treasurer,  now  in  office,  to  sign  such 
bonds,  to  be  iasued  in  place  of  bonds  already 


signed    by    their    predecessors. — Graham    v. 
OQlett,  156  CaL  113,  103  Pac.  195. 


S18. 


Intaratt  In  labjaot  matter. 


Where  petitioner  has  no  vested  or  speeifle 
interest  in  proceedings,  he  is  not  entitled  to 
the  relief  afforded  by  a  writ  of  mandamua 
(per  Temple,  J.,  dissenting). — Harpending  v. 
Haight,  39  CaL  189,  2  Am.  Bep.  432. 

To  support  an  application  for  a  writ  of 
mandamus  by  a  private  party,  his  interest 
must  be  of  a  nature  distinguishable  from 
that  of  the  mass  of  the  community.  One 
whose  only  interest  is  that  of  an  elector  in 
the  county  cannot  apply  in  his  own  name 
for  such  a  writ  to  compel  a  board  of  super- 
visors to  order  an  election  for  the  people  16 
vote  on  the  question  of  the  removal  of  the 
county  seat. — ^Linden  v.  Board  of  Alameda 
County  Supervisors,  45  CaL  6. 

A  taxpayer  is  "a  party  beneficially  inter- 
ested" in  having  all  the  property  in  the  dis- 
trict assessed,  and  may  therefore  make  the 
affidavit  for  a  mandamus  to  the  assessor  to 
compel  the  same. — ^Hyatt  t.  Allen,  54  Cal. 
353. 

Taxpayer,  resident  elector  of  district,  hav- 
ing minor  children  entitled  to  school  privi- 
leges, may  compel  trustees  to  locate  school- 
house  as  determined  by  election. — ^Eby  v. 
Board  of  Trustees,  87  Cal.  166,  173-176,  25 
Pac.  240. 

An  affidavit  for  mandamus  to  compel  an 
election  under  Statutes  of  1895,  page  115, 
providing  for  the  disincorporation  of  cities 
of  the  sixth  class,  alleging  that  plaintiff  is  a 
resident  and  elector  of  the  city,  and  is  the 
owner  of  property  therein  that  is  annually 
taxed  for  municipal  purposes,  shows  affiant 
to  be  "beneficially  interested,"  within  Code 
of  Civil  Procedure,  section  1086,  providing 
that  mandamus  may  be  issued  on  application 
of  the  party  beneficially  interested. — Freder- 
ick V.  City  of  San  Luis  Obispo,  118  Cal.  391, 
50  Pac.  661. 

Statutes  of  1895,  page  115,  provides  for 
the  disincorporation  of  cities  of  the  sixth 
class,  and  makes  it  the  duty  of  the  board  of 
trustees  to  call  an  election  for  such  purpose 
upon  receiving  a  petition  in  that  behalf 
signed  by  not  less  than  one-fourth  of  the 
qualified  electors  of  the  city.  Held,  that  a 
complaint  that  avers  that  the  petition  was 
signed  by  the  requisite  number  of  qualified 
electors  is  good  on  demurrer,  although  the 
petition  itself  does  not  aver  that  the  sub- 
scribers are  such. — Frederick  v.  City  of  San 
Luis  Obispo,  118  Cal.  391,  50  Pac.  661. 

The  writ  will  also  be  denied  for  the  reason 
that  the  successful  bidder  at  the  sale  will  be 
entitled  to  bonds  properly  executed,  and  if 
the  bonds  tendered  are  not  so  executed  as  to 
make  them  valid  securities,  he  may  then 
compel  the  issuance  of  others  which  are  suf- 
ficient in  every  respect.— Graham  v.  Gillett, 
156  Cal.  113,  103  Pae.  195. 
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MANDAMUS,  U,  A,  {§  19,  20. 


IL    SUBJECTS  AMD  PURPOSES  OP  BE- 


Mandamns  against  private  person.  Ana. 
Cas.  19iaA,  483. 

Mandamus  as  remedy  for  correction  of 
error  in  justice's  court.  Ann.  Cas. 
1913E,  74. 

Mandamus  as  remedy  to  restore  party  to 
office.  12  Ann.  Gas.  14;  Ann.  Caa. 
1912A,  930. 

Mandamus  to  aid  in  unlawful  acts.  1 
Ann.  Gas.  204. 

Mandamus  to  compel  the  issuance  of  di- 
ploma. 3  L.  B.  A.  (N.  S.)  115;  L.  B. 
A.  1916B,  516. 

Mandamus  to  determine  which  of  sCTeral 
officers  must  perform  certain  duty.  3 
Ann.  Cas.  174. 

Mandamus  to  restore  to  office  one  who 
has  been  illegally  removed.    19  L.  B. 

A.  (N.  8.)  49. 

Provision  for  contesting  election  of  tity 
officer  before  city  council  or  other  mu- 
nicipal body  as  not  exclusive  of  man- 
damus.    26  li.  B.  A.  (N.  8.)  211. 

Performance  of  what  duties  may  be  com- 
pelled by.    125  Am.  8t.  Bep.  492. 

Bight  to  try  question,  who  is  de  facto 
officer  in  mandamus  proceeding.     13  L. 

B.  A.  (N.  8.)  661. 

Bight  to  try  title  to  office  by.  8  L.  B. 
A.  56. 

Taxpayers'  actions.  Ann.  Cas.  1913C, 
909. 

To  compel  acceptance  of  office.  24  L.  B. 
A.  493. 

To  compel  one  usurping  office  to  turn 
over  papers.    35  L.  B.  A.  (N.  S.)  528. 

To  compel  performance  of  a  public  duty. 
28  Am.  Bep.  448. 

To  compel  performance  of  public  duty  at 
instance  of  private  person.  7  Am.  8t. 
Bep.  484. 

To  enforce  public  duties.  5  L.  B.  A. 
162;  6  L.  B.  A.  161. 

To  compel  surrender  of  office.  31  L.  B. 
A.  343. 

To  restore  officer  unlawfully  removed. 
12  Am.  Dec.  28. 

A.  ACTS  AND  PB0CEEDING8  OP 
COUBTS,  JUDGES  AND  JUDICIAL 
OFFICERS. 

§19.  Oourte  and  Judicial  offloexa  fubjeet  to 
mandamus. 

Mandamus  lies  to  compel  the  inferior 
courts  to  exercise  a  discretion,  but  not  to 
control  that  discretion. — ^People  v.  Hubbard, 
22  Gal.  34. 

Mandamus  will  be  granted  to  compel  sub- 
ordinate tribunal  to  perform  duty  enjoined 
by  law,  and  which  it  refuses  to  perform. — 
People  V.  Sexton,  24  Gal.  78. 

Mandamus  to  compel  the  superior  court  to 
place  a  cause  on  appeal  from  a  justice's  court 
on  the  calendar,  and  proceed  with  the  trial 


thereof,  issued  on  authority  of  Ward  ▼.  Supe- 
rior Court,  58  CaL  519.— Beatty  v.  Superior 
Court,  2  Gal.  Unrep.  159. 

Under  Penal  Code,  section  1567,  providing 
that  when  it  is  necessary  to  have  a  person 
imprisoned  in  the  state  prison  brought  before 
any  court  an  order  for  that  purpose  may  be 
made  by  the  court,  it  is  in  the  discretion  of 
the  court  to  determine  whether  the  attend- 
ance of  such  person  is  necessary,  and  man- 
damus will  not  lie  to  compel  the  making  of 
an  order.— Willard  v.  Superior  Court,  82  Gal. 
456,  22  Pac.  1120. 

It  may  be  doubted  whether  this  court 
should,  under  any  circumstances,  interpose  by 
mandamus  to  arrest  the  orderly  procedure  in 
a  United  States  court,  acting  within  its 
power  conferred  by  the  constitution  of  the 
United  States  and  the  laws  of  Congress. — 
Dickinson  v.  Kingsbury,  8  Cal.  App.  179,  96 
Pac.  329. 

Where  a  justice  of  the  peace  of  a  township 
in  a  county  of  the  ninth  class,  who,  under 
subdivision  15  of  section  4238  of  the  Politi- 
cal Code,  is  entitled  to  a  salary  of  one  hun- 
dred and  fifty  dollars  per  month  in  full  com- 
pensation in  both  civil  and  criminal  cases, 
and  which,  under  sections  4290  and  4292,  is 
in  full  compensation  for  services  of  every 
kind  and  description,  retained  fees  for  sol- 
emnizing marriages  not  expressly  authorized 
by  law  to  be  retained,  and  refused  to  ac- 
count therefor,  the  superior  court  erred  in 
denying  a  peremptory  writ  of  mandate  to 
compel  the  justice  of  the  peace  to  perform 
his  duty  to  pay  such  fees  into  the  county 
treasury,  and  that  the  judgment  must  be  re- 
versed, with  directions  to  issue  such  peremp- 
tory writ. — County  of  San  Diego  v.  Bryan, 
18  Cal.  App.  460,  123  Pac.  347. 

Extent  to  which  courts  will  interfere  by 
mandamus  with  heads  of  executive  de- 
partment.    8  L.  B.  A.  55. 

Issuance  of  mandamus  to  court  of  equal 
dignity  or  jurisdiction.  12  Ann.  Gas. 
664. 

To  inferior  tribunaL    8  L.  B.  A.  476. 

S80.    Jndieial  nature  of  acts  i^ui  proceed- 
ingi. 

When  act  to  be  done  is  judicial  and  discre- 
tionary, a  writ  of  mandate  cannot  direct 
what  judgment  shall  be  rendered,  nor  can  it 
be  granted,  after  an  inferior  tribunal  has 
acted,  for  the  purpose  of  reviewing  its  deci- 
sion.— People  ex  rel.  Polhemus  v.  Pratt,  28 
Cal.  166,  87  Am.  Dec.  110;  People  ex  rel. 
Meminger  v.  Sexton,  24  Cal.  78. 

Mandamus  lies  to  compel  an  inferior  tri- 
bunal to  perform  a  duty  enjoined  by  law, 
but  if  the  duty  is  judicial,  the  writ  cannot 
prescribe  what  the  decision  of  the  inferior 
tribunal  shall  be. — ^Lewis  v.  Barclay,  35  Cal. 
213. 

Mandamus  will  not  lie  to  compel  the  sus- 
taining of  a  motion  for  judgment  made  by 
petitioner  in  an  action  in  the  trial  court,  and 
to  permit  him  to  prove  certain  allegations  of 
his  complaint,  appeal  being  the  proper  rem* 
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•dy,  if  such  rulings  be  erroneous. — Tibbett8 
T.  Campbell,  3  Cal.  Unrep.  430,  27  Pac.  631. 

Writ  can  only  be  inToked  to  restrain 
tlureatened  aets  which  are  judicial  in  their 
character. — City  of  Coronado  ▼.  City  of  San 
Diego,  97  Cal.  440,  32  Pac.  518. 

In  proceedings,  in  the  nature  of  quo  war- 
ranto, for  ouster  from  office  for  acceptance 
of  a  pass  from  a  railroad  company,  and  for 
the  imposition  of  the  statutory  fine,  the  im- 
poaition  of  which  is  left  to  the  discretion  of 
the  trial  court,  defendant  orally  pleaded  not 
guilty.  Held,  that  the  action  of  the  trial 
court  in  sustaining  such  plea  as  sufficient,  on 
the  ground  that  the  case  was  essentially 
criminal  in  its  nature,  was  judicial,  and 
therefore  mandamus  would  not  lie  to  compel 
the  entry  of  a  judgment  of  ouster  as  for  a 
default  (Harrison,  Temple  and  Henshaw,  JJ., 
dissenting). — ^People  v.  Superior  Court,  114 
CaL  466,  46  Pac.  383. 

§21.    Ezeiciae  of  Judicial  pcfwifs  and  fano- 
tions  in  general. 

A  water  company  petitioned  the  judge  of 
the  county  court  under  the  act  of  1858  to 
appoint  commissioners  to  appraise  certain 
lands  required  for  the  purposes  of  the  com- 
pany. Tne  court  held  tnat  the  company  was 
not  a  corporation,  because  the  articles  did 
not  show  where  its  principal  place  of  busi- 
ness was  located,  and  dismissed  the  applica- 
tion. Held,  that  the  remedy  was  by  manda- 
mus from  the  district  court.— Spring  Valley 
Water  Works,  In  re,  17  Cal.  132. 

If  a  county  judge  renders  an  erroneous 
judgment  in  a  matter  where  he  possesses 
jurisdiction,  a  writ  of  mandate  will  not  be 
awarded  to  compel  him  to  render  a  differ- 
ent judgment. — Cariaga  t.  Dryden,  29  Cal. 
307. 

Writ  will  sometimes  issue  to  eontrol  judi- 
cial action. — Wood  ▼.  Strother,  76  Cal.  545, 
549-553,  9  Am.  St.  Bep.  249,  18  Pac.  766. 

Plaintiff  was,  on  December  27,  1888,  ad- 
judged guilty  of  contempt  in  failing  to  pay 
alimony  under  a  decree  of  court  and  com- 
mitted to  jail.  On  the  following  day  he  ap- 
plied for  a  discharge  under  Code  of  Civil 
Procedure,  section  1143  et  seq.,  relating  to 
the  discharge  of  persons  imprisoned  on  civil 
process.  The  judge  refused  to  hear  it.  On 
February  2,  1889,  plaintiff  asked  for  a  man- 
date commanding  the  judge  to  hear  the  case. 
Bespondent  admitted  the  application  as  al- 
leged, but  did  not  think  it  necessary  to  grant 
it,  as  he  had  examined  the  question  of  plain- 
tiff's pecuniary  ability  the  day  before,  and 
alleged  his  willingness  at  all  times  after  ten 
days  from  December  27th  to  examine  the 
ease.  Held,  that  the  application  as  origi- 
nally made  was  properly  refused,  and,  in 
view  of  the  facts  alleged  in  the  answer,  the 
mandate  will  be  denied,  at  plaintiff's  costs.— 
Spencer  v.  Lawler,  79  Cal.  215,  21  Pac.  742. 

Where,  in  a  -divorce  case,  the  court  ap- 
points a  receiver  to  take  charge  of  the  hus- 
band's property,  as  authorized  by  Civil  Code, 
section  140,  for  the  purpose  of  enforcing  pay- 


ments to  the  wife  as  decreed  by  such  court, 
and  it  afterward  improperly  refuses  the 
holder  of  liens  on  the  husband's  lands  lying 
in  other  counties  leave  to  enforce  them  in 
other  courts,  mandamus  will  lie  to  compel 
such  court  to  make  the  order  granting  leave. 
Petaluma  Sav.  Bank  v.  Superior  Court,  111 
Cal.  488,  44  Pac.  177. 

The  court's  finding  of  fact  as  to  the  exist- 
ence and  extent  of  its  order  to  the  reporter 
is  conclusive;  and  no  rule  of  the  law  of  man- 
damus would  justify  this  court  in  ordering 
the  judge  to  make  a  different  finding  of  fact. 
It  is  not  the  office  of  mandamus  to  convert 
this  court  into  a  court  for  the  correction  of 
errors  of  both  law  and  fact,  or  to  compel  the 
court  to  find  a  fact  in  a  particular  way. — 
Pipher  v.  Superior  Court,  3  Cal.  App.  626,  86 
Pac.  904. 

It  is  not  the  function  of  a  writ  of  mandate 
to  review  error. — ^Liapique  v.  Superior  Court, 
24  Cal  App.  313,  141  Pac.  223. 

In    exercise    of    superintending    control 
over  inferior  courts.    51  L.  B.  A.  23. 

To  set  aside  service  of  process.    8  £.  B. 
A.  266. 

{22.    Ministerial  aeti  in  ganflral. 

Judgment  must  often  be  exercised  by  min- 
isterial officers  in  determining  whether  or  not 
the  facts  exist  which  authorize  them  to  act. — 
Holley  V.  County  of  Orange,  106  Cal.  420,  39 
Pac.  790. 

There  is  no  statutory  provision  making  the 
fees  of  trial  jurors  in  San  Francisco  a  charge 
upon  the  public  treasury,  or  directing  tne 
clerk  to  issue  a  certificate  stating  the  attend- 
ance of  the  jurors,  and  the  amount  payable 
to  each;  and  mandamus  will  not  lie  to  compel 
the  issuance  of  such  a  certificate  by  the  clerk. 
The  writ  of  mandate  only  issues  to  compel 
the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  rebulting  from  an 
office,  trust  or  station. — Hilton  v.  Curry,  124 
Cal.  84,  56  Pac.  784. 

Mandamus  will  not  issue  to  compel  a  judge 
to  indorse  a  certain  document  as  a  correct 
statement  of  an  oral  charge  given  by  another 
judge  more  than  four  years  prior  to  the  time 
when  the  demand  for  the  indorsement  was 
made,  and  about  which  he  has  no  personal 
knowledge. — Walker  v.  Superior  Court,  139 
Cal.  108,  72  Pac.  829. 

Notwithstanding  the  refusal  of  defendant 
to  pay  the  amount  of  a  money  judgment  for 
costs  of  trial  on  demand,  as  required  by  a 
conditional  order  granting  a  new  trial,  and 
thus  converting  the  conditional  order  into 
the  absolute  rezusal  of  a  new  trial,  and  leav- 
ing the  judgment  in  full  force,  the  duty  of 
the  clerk  to  issue  execution  thereon  is  not 
so  plain  as  to  warrant  the  granting  of  a  writ 
of  mandamus  against  him  to  compel  him  to 
issue  the  execution. — Holtum  v.  Greif,  144 
Cal.  521,  78  Pac.  11. 

The  presentation  of  the  claim  of  a  re- 
porter for  his  fees  and  expenses  in  criminal 
cases  to  the  judge  or  court  for  allowance  out 
of  the  county  treasury  under  section  274  of 
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the  Code  of  Civil  Procedure  is  not  an  action 
or  special  proceeding,  in  which  an  appeal  lies 
nnder  section  963  of  that  code.  If  the  record 
showed  beyond  dispnte  that  an  order  had  been 
made  hj  the  judge  to  perform  the  service  for 
which  the  claim  was  presented,  and  that  the 
service  was  performed  as  ordered^  the  jndge 
conld  not  arbitrarily  refuse  to  direct  the  au- 
ditor to  draw  his  warrant  for  the  amount  of 
compensation  due,  as  fixed  by  statute.  In 
such  case  the  duty  of  the  judge  to  direct  the 
warrant  is  ministerial,  and  could  be  com- 
pelled by  mandate.  It  would  be  no  sufficient 
answer  that  the  reporter  had  an  action  at  law 
in  the  proper  court  for  his  services. — ^Pipher 
V.  Superior  Court,  8  CaL  App.  626,  86  Pac. 
904. 

To  compel  jndge  to  sign  bills  of  excep- 
tion, etc.    36  L.  B.  A.  (N.  &)  1087. 

§  23.    Matten  of  dlfleretioiL 

Mandamus  does  not  lie  to  eompel  an  in- 
ferior  tribunal  to  act  in  a  particular  manner 
in  a  matter  respecting  which  it  is  invested 
with  discretionary  power. — People  y.  Bell,  4 
Cal.^  177;  People  y.  Hubbard,  22  Cal.  34; 
Strong  y.  Grant,  99  Cal.  100,  83  Pac.  733. 

An  officer  in  whom  public  duties  are  con- 
fided by  law  is  not  subject  to  the  control  of 
the  courts  in  the  exercise  of  the  judgment 
and  discretion  which  the  law  reposes  in  him 
as  a  part  of  his  official  functions. — County  of 
San  Mateo  v.  Maloney,  71  Cal.  205,  12  Fac. 
53. 

Mandamus  may  issue  to  correct  abuse  of 
discretion.— Wood  y.  Strother,  76  Cal.  545, 
549,  9  Am.  St.  Bep.  249,  18  Pac.  766. 

Mandamus  may  eompel  judge  to  act,  but 
cannot  control  his  discretion  (Patterson,  J.). 
Thornton  y.  Hoge,  84  Cal.  231,  232,  23  Pae. 
1112;  Stonesifer  y.  Armstrong,  86  CaL  594, 
596,  25  Pac.  50. 

Penal  Code,  section  772,  provides  that 
when  a  verified  accusation  is  presented  to  a 
superior  court,  alleging  that  any  officer  with- 
in its  jurisdiction  has  refused  or  neglected 
to  perform  his  official  duties,  the  court  must 
cite  the  party  to  appear  before  it,  etc.  Held, 
that  mandamus  would  not  lie  to  review  the 
action  of  the  superior  court  in  refusing  to 
issue  a  citation  against  the  director  of  an 
irrigation  district,  on  an  accusation  charging 
him  with  refusing  and  neglecting  to  perform 
his  official  duties,  since  the  refusal  to  issue 
such  citation  involves  the  exercise  of  a  judi- 
cial discretion. — Kerr  y.  Superior  Court,  130 
Cal.  183,  62  Pae.  479. 

Act  of  March  11,  1893  (Stats.  1893,  p.  158). 
created  a  county  partly  from  territory  or 
another  county,  and  by  section  8  a  board  of 
commissioners  was  created  to  ascertain  the 
indebtedness  of  the  latter  county,  the  value 
of  its  property  and  of  that  in  the  territory 
set  apart,  and  determine  the  rights  of  the 
two  counties  therein,  under  certain  rules. 
The  new  county  sued  the  old  one  after  the 
eommissioners  had  acted,  and  judgment  was 
rendered  setting  aside  the  acts  of  the  com- 
missioners, and  sending  the  matter  back  to 
them,  with  instruetioni  to  readjust  the  settle- 


ment, and  directing  them  to  find  as  to  several 
matters  in  controversy  in  a  certain  manner, 
and  differently  from  the  former  findings. 
Held,  that  the  judgment  could  not  be  sus- 
tained, inasmuch  as  it  was  in  the  nature  of 
a  mandamus,  which  cannot  be  employed  to 
eompel  a  tribunal  to  perform  in  any  certain 
way  an  act  involving  diseretion. — kiverside 
County  v.  San  Bernardino  County,  134  Cal. 
517,  66  Pac.  788. 

While  the  general  rule  obtains  that  a  writ 
of  mandate  cannot  be  issued  to  correct  the 
errors  of  a  court  in  passing  upon  questions 
regularly  submitted  to  it  in  the  course  of 
judicial  proceedings,  or  to  control  the  exercise 
of  its  discretion,  it  is  not  universally  true 
that  such  writ  will  not  issue  to  control  such 
diseretion  or  to  require  a  judicial  tribunal,  to 
which  a  matter  for  determination  is  sub- 
mitted, to  act  in  a  particular  way. — ^Matter  of 
Ford,  160  Cal.  334,  Ann.  Cas.  1912D,  1267,  35 
L.  B.  A.  (N.  S.)  882,  116  Pac.  757. 

The  supreme  court  will  not,  by  a  proceeding 
in  mandamus,  compel  the  superior  court  or  a 
judge  thereof  to  make  orders  in  matters  con- 
fided to  their  discretion,  on  which  they  are  to 
act  upon  evidence  satisfactory  to  them,  where 
the  evidence  to  essential  facts,  thouffh  form- 
ally sufficient,  is  not  satisfactory  to  them,  ex- 
cept in  cases  where  there  has  been  a  manifest 
abuse  of  their  discretion.— -Bender  t.  Hutton, 
160  Cfal.  872^  117  P^c  322. 

Where  the  facts  are  undisputed,  and  the 
law  establishes  the  right  of  a  party  to  an 
order,  or  to  the  relief  which  the  court  has 
refused,  mandamus  will  lie;  and  where,  as  in 
this  case,  it  is  the  duty  of  the  court  to  enter 
the  default  of  the  defendant,  which  it  has  re- 
fused to  do,  owing  to  a  misconception  of  the 
law,  mandamus  will  lie  to  compel  the  court 
to  discharge  its  duty  bv  entering  the  default 
of  the  defendant. — California  Pme  Box  ft  L. 
Co.  y.  Superior  Court,  13  Cal.  App.  65,  108 
Pac.  882. 

Wherever  the  action  of  the  court  involves 
the  exercise  of  judicial  discretion,  mandamus 
will  not  lie  to  control  such  action.-^American 
Well  ft  Prospecting  Co.  v.  Superior  Court,  19 
CaL  App.  497,  126  Pac.  497. 

Mandamus  to  control  the  exercise  of  dia- 
eretion.    98  Am.  Dec.  375. 

S  24.    HiAding  court. 

A  writ  of  mandamus  is  the  proper  remedy 
to  compel  judges  to  hold  their  courts,  and 
county  officers  to  hold  and  keep  their  offices, 
at  a  place  chosen  for  a  county  seat.—- Cala- 
veras County  y.  Broekway,  30  Cal.  325. 

§25.    Entectaining     tad    ^oceeding     with 


Where  a  court,  in  which  a  ease  is  pending, 
wrongfully  passes  an  order  staying  proceed- 
ings therein,  the  remedy  ia  by  an  applieation 
for  a  mandamus,  ordering  the  court  to  pro- 
ceed with  the  ease. — Bhodes  y,  Craig,  21  Cal. 
419. 

Mandamus  does  not  lie  to  eompel  tha 
eounty  court  to  try  a  case  which  eame  np  to 
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it  on  appeal  from  a  justice's  court,  and  which 
it  has  improperly  dismissed  on  the  ground 
that  there  was  no  stamp  on  the  return.— 
People  y.  Weston,  28  Gal.  639. 

The  question  whether  a  court  rightfully  re* 
faied  to  entertain  jurisdiction  of  a  cause  may 
be  reviewed  in  proceedings  for  a  mandamus. 
Beguhl  Y.  Swan,  39  Oal.  411. 

A  writ  of  mandate  will  be  issued  to  com« 
pel  a  judge  to  proceed  and  try  a  cause,  when 
he  refuses  to  do  so. — ^People  y.  De  La  Guerra. 
43  Cal.  225. 

In  an  action  for  mesne  profits,  after  a  Judg- 
ment in  ejectment,  the  superior  court,  in 
whieh  the  suit  was  pending,  ordered  the  suit 
stayed  pending  an  action  in  the  United  States 
eireoit  court  brought  by  the  United  States  to 
auml  plaintiff's  patent.  Held,  that  plaintiff 
was  entitled  to  a  writ  of  mandamus  to  corn* 
pel  the  superior  court  to  proceed  with  tte 
suit. — ^Ayery  y.  Contra  Costa  County  Superior 
Court,  57  Cal.  247. 

Though  a  superior  court  may  be  compelled 
hy  mandamua  from  the  supreme  court  to  pro- 
ceed in  regular  course  to  the  trial  of  a  cause, 
when  without  any  legal  reason  it  refiises  to 
do  so,  yet  the  party  inyoking  the  writ  must 
show  a  case  where  the  duty  of  the  court  to 
do  the  thing  aaked  is  pure  and  simple,  and 
unmixed  with  discretionary  power  or  the  ezer- 
eise  of  judgment. — Tomkin  y.  Harris,  90  CaL 
201,  27  Pac.  202. 

Where  a  justice  refused  to  proceed  with 
the  trial  of  a  cause  pursuant  to  Code  of  Ciyil 
Procedure,  section  873,  which  proyides  that 
the  trial  must  commence  within  one  hour 
from  the  time  fixed  therefor,  and  continues 
the  same,  the  remedy  was  by  mandamus  to 
proceed  with  the  trial,  rather  than  to  dismiss 
the  action.— Whaley  y.  King,  92  Cal.  431,  28 
Pac.  679. 

In  an  aetion  of  ejectment,  where  the  an* 
awer  pleaded  s(  former  judgment  in  the  same 
court  quieting  the  title  of  the  defendant  as 
against  the  plaintiff,  and  that  an  appeal  was 
pending  therefrom,  and  the  plaintiff  de- 
manded judgment  at  the  conclusion  of  the 
trial,  the  court  had  jurisdiction  to  set  aside 
the  submission  of  the  cause,  and  to  grant  an 
application  of  the  defendant  to  stay  all  pro- 
ceedings in  the  action,  to  await  the  deter- 
mination of  the  appeal  in  the  former  action 
to  quiet  title.  The  grantin|f  of  such  stay  was 
a  proper  exercise  of  discretion;  and  the  court 
cannot  be  compelled  by  mandamus  to  render 
a  decision  and  judgment  in  the  action  of 
ejectment. — Smith  y.  Jones,  128  Cal.  14,  60 
Pac.  466. 

It  is  held  that  a  writ  of  mandate  should 
issue  to  compel  the  board  of  trustees  of  the 
town  of  Borlingame  to  proceed  to  determine 
the  election  eontest  of  a  trustee  instituted 
before  them. — ^McGregor  y.  Board  of  Trustees 
of  Town  of  Burlingame,  159  Cal.  441,  114  Pac* 
566;  MeOregor  y.  Buck,  159  Cal.  441,  114  Pae. 
666. 

Where  an  appeal  from  a  justice's  court  to 
the  superior  court  has  been  properly  taken, 
and  the  superior  court  has  erroneously  dis- 


missed such  appeal  on  the  ground  that  it  had 
not  acquired  jurisdiction  thereof,  mandamus 
will  lie  to  compel  the  superior  court  to  pro- 
ceed with  the  trial  of  the  cause. — (Golden 
Gate  Tile  Co.  y.  Superior  Court,  159  CaL  474, 
114  Pac.  978. 

Where  the  superior  eourt  has  appellate  juris- 
diction of  a  justice's  judgment,  it  should  not 
be  permitted  by  an  arbitrary  or  erroneous 
order  to  diyest  itself  of  jorisdietion.  A  dis- 
missal of  the  appeal  is  a  refusal  to  hear  or 
decide  it,  and  the  writ  of  mandamus  is  the 
proper  remedy  to  compel  the  court  to  exercise 
its  jurisdiction  to  entertain,  try,  and  decide 
the  appeal. — Golden  Gate  Tile  Oo.  y.  Superior 
Court,  159  CaL  474«  114  Pae.  978. 

The  former  rule  that  when  the  superior 
court  has  dismissed  an  appeal  from  the  jus- 
tice's court  for  want  of  jurisdiction,  its  ac- 
tion could  not  be  disturbed,  has  been  properly 
modified  by  allowing  a  writ  of  mandamus  to 
compel  it  to  entertain  the  appeal  and  try  the 
case. — Golden  Gate  Tile  Co.  y.  Superior  Court, 
159  OaL  474,  114  Pae.  97B. 

Where  a  judse  of  a  superior  court  of  the 
third  district  Is  trying  a  criminal  libel  in 
Kern  county,  against  publishers  residing  in 
San  Francisco,  and  by  consent  of  parties  has 
acted  in  that  district  upon  an  ap^cation  of 
the  defendants  to  change  the  place  of  trial 
to  San  Francisco,  for  the  conyenience  of  wit- 
nesses, upon  a  proper  showing,  and  has  re- 
fused the  same,  solely  for  want  of  jurisdic- 
tion, this  court  will,  under  such  special 
circumstances,  issue  the  altematiye  writ  of 
mandate  to  tne  superior  court  of  the  county 
in  which  such  judge  is  presiding. — Older  y. 
Superior  Court,  10  CaL  App.  564.  102  Pae. 
829.  ' 

Where  the  trial  court  directed  the  citation 
of  the  contestee  to  be  quashed  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  per- 
son of  the  contestee,  for  the  reason  that  the 
notice  giyen  and  the  order  of  eourt  fixing 
the  session  for  trial  were  made  prematurely 
and  the  citation  was  issued  prior  to  the 
time  fixed  by  the  statute,  such  action 
amounted  to  a  refusal  to  proceed  with  the 
trial  of  the  contest;  andean  altematiye  writ 
of  mandate  to  compel  the  trial  of  the  con- 
test will  be  made  peremptory,  upon  the  ground 
that  the  judge  upon  a  preliminary  matter  de- 
cided contrary  to  the  law  and  the  facts,  while 
he  had  jurisdiction  of  the  person  of  the  con- 
testee and  to  determine  the  contest,  and  it 
was  his  plain  duty  to  proceed  with  the  trial 
of  the  contest  at  the  time  appointed  therefor. 
Hill  y.  Superior  Court,  15  Cal.  App.  307,  114 
Pac.  805. 

Where  there  is  no  conflict  as  to  the  facts, 
and  in  the  judgment  of  this  court  those  facts 
confer  jurisdiction  and  make  it  the  clear  duty 
of  the  lower  court  to  proceed  with  the  trial 
of  the  cause,  if  there  ia  no  other  adequate 
remedy  the  writ  of  mandate  will  issue  com- 
manding such  action. — ^Hill  y.  Superior  Court, 
15  Cal.  App.  807,  114  Pac.  805. 

Conceding  without  deciding  that  an  appeal 
would   lie,   it   should   not  be    eonaidered   a 
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speedy  and  adequate  remedy  in  election  eon- 
teets,  in  which  the  public  are  interested,  and 
when  the  term  may  expire  before  the  ftnal 
determination  of  the  conteit  in  the  appellate 
courts. — Hill  y.  Superior  Court,  15  Cal.  App. 
307,  114  Pae.  805. 

The  writ  of  mandate  will  lie  to  eompel  the 
eity  of  Sacramento  to  file  nominations  made 
under  the  primary  election  law  by  the  voters 
of  the  party  making  such  nominations  in  the 
city  at  large. — ^Hicks  v.  Desmond,  16  Gal. 
App.  722,  117  Pac.  948. 

Mandamus  as  remedy  on  refusal  of  court 
to  entertain  jurisdiction  on  ground  of 
discretion  when  it  has  no  discretion. 
Ann.  Gas.  1915D,  199. 

Bemedy  of  accused  not  brought  to  trial 
within  constitutional  or  statutory 
period.     Ann.  Gas.  1912D,  1278. 


§26a. 


Commiasioii  to  take  depoattiona. 


It  not  being  within  the  discretion  of  the 
trial  court  to  refuse  to  issue  a  commission  to 
take  testimony  in  any  of  the  cases  specified 
in  the  code,  on  refusal  to  issue  such  commis- 
sion on  application  the  proper  remedy  is  by 
mandamus;  mandamus  is  the  only  remedy  in 
case  of  a  refusal  to  issue  a  commission  m  a 
proper  case  before  judgment,  and  there  can 
be  no  doubt  that  it  will  lie  in  case  of  such 
refusal  after  judgment  and  pending  appeal. 
San  Francisco  Gas  ft  £.  Go.  t.  Superior 
Gourt,  155  Gal.  30,  17  Ann.  Gas.  933;  sub  uom. 
Gas  ft  £.  Go.  T.  Superior  Gourt,  155  Gal.  30, 
99  Pac.  359. 

§  2a.    Imtenrentioii  or  substitntioii  of  j^arttes, 
IMToceas  and  notice. 

A  motion  for  leave  to  intervene  in  an  ac- 
tion, made  at  any  stage  of  the  proceedings, 
presents  a  judicial  question,  the  decision  of 
which  cannot  be  reviewed  or  controlled  by 
an  appellate  court  by  mandamus. — People  v. 
Sexton,  37  Gal.  532. 

Judgment  rendered  against  party  to  ac-* 
tion  after  his  death  is  not  void  on  its  face. 
Proceedings  must  be  taken  to  set  aside  the 
judgment  before  an  application  for  a  man- 
damus can  be  made  by  the  administrator  of 
the  decedent  to  compel  the  court  to  substitute 
him  as  a  party  to  the  action. — Elliott  v.  Pat- 
erson,  65  Cal.  109,  3  Pac.  493. 

Under  section  91  of  the  Code  of  Civil  Pro- 
cedure, relating  to  practice  in  the  justices' 
courts  of  San  Francisco,  the  justice's  clerk  is 
forbidden  to  issue  writs  for  the  service  of 
which  a  fee  is  allowed  by  law,  without  the 
order  of  the  presiding  justice,  and  he  is  re- 
quired to  collect  the  fee  for  the  service  of  the 
writ  in  advance. — Kozminsky  v.  Williams, 
126  Gal.  26,  58  Pac.  310. 

Mandamus  will  lie  to  compel  the  justice's 
clerk  to  file  the  affidavit  and  undertaking  for 
attachment;  but  he  cannot  be  compelled  to 
issue  the  writ  of  attachment,  without  an 
order  for  the  issuance,  and  the  payment  or 
tender  of  the  sheriff's  fee  for  the  service  of 
the  writ;  and  a  verified  answer  alleging  that 
no  order  for  the  writ  was  obtained^  and  that 


the  sheriff's  fee  was  neither  paid  nor  ten- 
dered, is  a  defense  to  mandamus  to  compel 
the  issuance  of  the  writ. — ^Kozminsky  v.  Will- 
iams, 126  Gal.  26,  58  Pac.  310. 

Where  the  sole  affidavit  presented  for  an 
order  for  the  publication  of  summons  against 
an  alleged  nonresident  defendant  was  that  of 
the  plaintiff,  who  merely  deposed  "that  the 
last  known  address  of  said  deiendant  was  and 
is"  a  specified  place,  "and  this  defendant  now 
resides  at"  said  place,  it  was  not  an  abuse  of 
discretion  for  the  trial  judge  to  refuse  to  make 
such  order,  on  account  of  the  insufficiency  of 
the  affidavit  to  satisfy  him  that  the  residence 
of  defendant  was  at  the  place  designated,  and 
a  writ  of  mandate  will  not  lie  to  compel  him 
to  make  the  order. — Bender  v.  Hutton,  160 
Cal.  372,  117  Pae.  322. 

Where  the  court  refused  to  make  a  person 
a  party  to  an  action  on  the  ground  that  it 
had  no  jurisdiction  to  do  so,  when  it  did  in 
fact  have  jurisdiction,  mandamus  is  the 
proper  remedy  to  compel  the  court  to  make 
such  person  a  party  to  the  action. — Gonnaway, 
Ex  parte,  178  U.  S.  421,  44  L.  Ed.  1134,  20 
Sup.  Gt.  Bep.  951. 

9  27.    Hotioiui  and  ovden  In  generaL 

Court  cannot  be  compelled,  by  mandamus, 
to  decide  a  motion  taken  under  advisement, 
within  any  specified  time. — Tomkin  v.  Harris, 
90  Gal.  201,  206,  27  Pac.  202. 

Although  the  granting  by  a  justice's  court 
of  a  motion  for  a  continuance,  without  any 
affidavit  or  other  legal  evidence  showing  the 
necessity  therefor,  is  error,  yet  the  commis- 
sion of  such  an  error  will  not  authorize  the 
supreme  court  to  direct  the  justice  by  writ 
of  mandate  to  dismiss  the  action. — Whaley  v. 
King,  92  Cal.  431,  28  Pac.  579. 

Code  of  Civil  Procedure^  section  1492,  pro- 
vides that,  when  the  notice  to  creditors  to 
file  claims  has  been  duly  made,  an  order  show- 
ing that  due  notice  has  been  given,  and  direct- 
ing it  to  be  entered  and  recorded,  "must  be 
made  by  the  court."  Held,  that  mandamus 
will  lie  to  compel  the  court  to  make  such 
order. — Hensley  t.  Sacramento  County  Su- 
perior Gourt,  111  Gal.  541,  44  Pac.  232. 

Mandamus  cannot  issue  to  set  aside  or  cor- 
rect order  of  court. — O'Neill  v.  Reynolds,  116 
Gal.  264,  266,  48  Pac.  57. 

Mandate  will  lie  to  compel  the  trial  court 
to  hear  a  motion  over  which  it  has  jurisdictioui 
and  which  it  declined  to  entertain  on  the  sole 

ground   that   it   had   no  such   jurisdiction.-* 
e  La  Beckwith  v.  Superior  Gourt,  146  GaL 
496,  80  Pac.  717. 

A  writ  of  mandate  will  not  lie  to  control 
the  discretion  of  the  court  in  refusing  a  con- 
tinuance, nothwithstanding  the  sickness  of  a 
party  preventing  his  attendance  on  the  court. 
Such  sickness  does  not  ipso  facto  require  the 
court  to  grant  the  application.  It  is  for  the 
trial  court  in  all  cases,  except  where  other- 
wise expressly  provided  by  statute,  to  deter- 
mine whether  or  not  the  circumstances  shown 
upon  an  application  are  such  as  to  make  it 
proper  that  a  continuance  should  be  granted, 
and  its  conclusion  thereon  will  not  be  dis- 
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tarbed  unless  theTe  has  been  a  plain  abuse  of 
discretion. — Lynch  r.  Superior  Court,  150  Cal. 
123,  88  Pae.  708. 

Rxing  amount  of  bond  in  attachment  pro- 
ceedings is  within  the  discretion  of  the  trial 
court,  and  mandamus  will  not  lie  to  control 
laeh  action. — American  Well  &  Prospecting 
Co.  V.  Superior  Court,  19  Cal.  App.  497,  126 
Pae.  497. 

S27a.    Qrd«r  Betting  canae  for  triaL 

Where  a  continuance  of  a  trial  was  granted 
It  the  request  of  a  party,  on  condition  that 
he  pay  certain  designated  items  of  costs,  but 
actual  payment  of  such  sums  was  not  exacted 
at  the  time  of  the  postponement,  it  is  within 
the  discretion  of  this  court  to  refuse  to  issue 
a  writ  of  mandate  at  the  instance  of  such 
party  to  compel  the  trial  court  to  set  the 
cause  for  trial  so  long  as  such  items  remain 
nnpaid. — ^Bashore  y.  Superior  Court,  152  Cal. 
1,  91  Pae.  801. 

Where  the  court  has  refused  to  proceed 
with  a  ease  on  the  ground  that  jurisdiction 
has  been  lost  by  lapse  of  time,  mandamus  will 
lie  to  compel  the  court  to  reset  the  case  for 
trial,  eyen  though  no  request  has  been  made, 
since  the  coort,  by  its  attitude,  has  shown 
that  such  request  would  be  useless. — Moore 
r.  Superior  Court,  20  CaL  App.  299,  128  Pae. 
M6,  948.  ' 

§28.   Dinnissal  or  nonsnit  and  reinstatement. 

The  plaintiff  in  an  action  is  not  entitled, 
nuder  subdiyiaion  1,  section  148,  of  the  Civil 
Practice  Act,  to  haye  the  ease  dismissed  at 
his  costs,  upon  his  motion,  when  the  defend- 
ant has  filed  a  counterclaim.  Therefore  a 
mandamus  will  not  lie  to  compel  a  judge  to 
enter  an  order  of  dismissal  in  such  a  case, 
when  the  question  at  issue  is  whether  the  an- 
swer is  to  be  construed  as  a  counterclaim,  and 
the  decision  is  in  the  affirmative.  Such  action 
of  the  judge  is  judicial,  and  not  ministerial. 
People  y.  Pratt,  28  Cal.  166,  87  Am.  Dec.  110. 

Court  has  discretionary  power  to  entertain 
and  pass  upon  motion  made  by  amici  curiae 
to  dismiss  a  suit  which  has  been  pending  for 
years,  without  an  effort  by  either  party  to 
bring  it  to  trial,  and  which  is  a  cloud  upon 
the  title  to  land,  in  which  the  moving  par- 
ties are  interested,  though  they  are  not  par- 
ties to  the  action;  and  while  such  motion  is 
under  advisement,  and  not  passed  upon,  the 
court  cannot  be  compelled  by  mandamus  to 
decide  it  within  any  specified  time,  or  to  set 
the  cause  for  trial. — ^Tomkin  v.  Harris,  90  Cal. 
201,  27  Pae.  202. 

It  seems  that  the  attorneys  for  the  plain- 
tiff in  a  divorce  suit  are  not  entitled  to  in- 
sist that  the  cause  be  retained  until  their 
fees  are  paid,  against  the  expressed  wish  of 
their  client  to  dismiss  the  action;  but  man- 
damus to  the  court  is  not  the  proper  remedy 
to  compel  "such  dismissal,  the  plaintiff  havinflr 
an  adequate  remedy  to  secure  the  dismissal, 
if  desired,  by  a  substitution  of  attorneys ;  and 
as  the  affidavit  and  prater  for  dismissal  filed 
in  the  action  bv  the  plaintiff  constitute  a  con- 
donation by  which  tne  defendant  can  at  any 


time  defeat  the  action,  the  defendant  is  not 
entitled  to  a  writ  of  mandate  to  compel  the 
dismissal. — ^Theilman  y.  Superior  Court,  95 
Cal.  224,  30  Pae.  193. 

A  writ  of  mandate  will  lie  to  vacate  a 
wrongful  order  of  dismissal  given  by  the  su- 
perior court  of  an  appeal  from  a  justice's 
court,  and  to  restore  the  appeal  to  the  calen- 
dar of  the  superior  court  for  trial. — ^Peacock 
V.  Superior  Court,  163  Cal.  701,  126  Pae.  976, 
citing  Golden  Gate  Tile  Co.  v.  Superior  Courts 
159  Cal.  474,  114  Pae.  978;  Sdwards  v.  Su- 
perior Court,  159  Cal.  710,  712,  115  Pae.  649. 

The  judge  improperly  dismissed  the  pro- 
ceedings for  want  of  jurisdiction;  and  the 
order  dismissing  the  same  had  the  effect  of 
a  refusal  to  peiriform  his  official  duty,  and  to 
subject  him  to  the  peremptory  writ  of  man- 
date to  compel  such  performance,  and  to  order 
the  witness  to  answer  the  questions  asked, 
and  to  complete  the  deposition. — Scott  ▼• 
Shields,  8  Cal.  App.  12,  96  Pae.  385. 

§29.    Ohaage  of  venue. 

The  action  of  a  justice  in  granting  or  re- 
fusing a  change  of  venue  cannot  be  reviewed 
in  an  application  for  mandamus. — People  v. 
Hubbard,  22  Cal.  34. 

"V^Vit  of  mandate  wiU  issue  from  the  su- 
preme court  to  compel  a  superior  judge  to 
hear  and  determine  motion  made  in  an  action 
pending  in  his  court  for  a  change  of  the 
place  of  trial  of  the  action  to  the  place  of 
residence  of  the  defendant. — Hennessy  t. 
Nicol,  105  Cal.  138,  38  Pae.  649. 

Mandamus  will  not  lie  to  compel  a  superior 
court  to  change  the  place  of  trial  to  the 
county  in  which  the  defendants  reside,  where 
the  ultimate  right  of  the  defendants  to  such 
change  is  not  questioned  by  the  court,  but 
is  merely  held  in  abeyance  pending  proceed- 
ings for  contempt  against  the  defendants  for 
violation  of  an  injunction  issued  against  them 
prior  to  the  motion  for  the  change  of  the 
place  of  trial. — Monterey  Coal  Co.  v.  Superior 
Court,  11  Cal.  App.  207,  104  Pae.  585. 

To  compel  removal  of  case  to  federal 
court  or  remanding  of  case  to  state 
court.     37  L.  B.  A.  (N.  S.)  392. 

To  prevent  change  of  venue  from  court 
having  exclusive  jurisdiction.  2  L.  B. 
A.  (N.  8.)  568. 

§  SO.    Txlal  or  heaxiag  of  cause  or  Israes. 

Mandamus  will  lie  to  compel  judge  to  try 
case. — People  v.  De  La  Guerra,  43  Cal.  225, 
228. 

Mandamus  lies  to  compel  trial  if  errone- 
ously stayed  to  await  decision  of  another 
action. — Avery  v.  Superior  Court,  57  Cal.  247. 

Where  only  part  of  the  issues  in  a  case 
were  submitted  to  the  jury  and  the  court 
awarded  a  new  trial  as  to  those  issues,  he 
could  not  be  compelled  to  proceed  with  the 
trial  of  the  remaining  issues. — Bhodes  t. 
Spencer,  62  Cal.  43. 

Superior   court   may  be   eompelled   to 
case  appealed  from  justice  court  by  mf 
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rnus. — Acker  t.  Superior  Court,  68  CaL  £45, 
246,  9  Pac.  109,  10  Pac.  416. 

A  mandamus  will  not  be  granted  to  tb« 
superior  court  to  reyerse  its  ruling  ae  to  the 
admissibility  of  offered  evidence,  especially 
after  the  cause  has  been  tried  and  judgment 
rendered. — Scott  t.  Superior  Court,  75  Cal.  114, 
16  Pac.  547. 

A  proceeding  for  a  mandamus  to  compel 
the  trial  of  a  cause,  where  the  conditions 
of  the  trial  are  made  too  exacting,  will  be 
dismissed  without  costs,  where  the  petitioner 
has  not  offered  to  comply  with  the  conditions 
which  the  court  might  properly  impose.-* 
Allen  Y.  Superior  Court,  133  Cal.  504,  65  Pao. 
977. 

Under  the  statute  requiring  a  judge  to  in- 
dorse on  an  instruction  whether  he  ^ve  or 
refused  it,  mandamus,  if  it  can  be  invoked 
against  a  succeeding  judge  to  secure  such  in- 
dorsement,  can  be  employed  onlj^  to  compel 
him  to  act,  and  not  to  require  him  to  act  in 
a  particular  way. — Walker  y.  Superior  Court, 
139  Cal.  108,  72  Pac.  829. 

• 

Where  issues  were  joined  upon  the  presenta- 
tion of  an  account  bjr  a  special  administra- 
tor, pending  his  administration,  by  objections 
presented  thereto  by  heirs  of  the  deceased 
and  beneficiaries  under  his  will,  it  was  the 
duty  of  the  court  to  hear  and  determine 
such  issues,  and  upon  its  refusal  to  do  so, 
mandamus  will  lie  to  compel  action  there- 
upon.— ^French  y.  Superior  Court,  3  CaL  App. 
304,  85  Pac.  133. 

§31.    New  trial  or  rehaartng; 

Where  judge  below,  on  motion  for  Judg- 
ment on  special  verdict,  requires  statement 
of  the  evidence,  and  the  attorney  does  not 
object,  but  fails  to  furnish  it,  and  in  conse- 
quence thereof  the  court,  on  motion  of  plain- 
tiffs for  judgment  on  the  pleadings  and  ver- 
dict, refuses  to  proceed  until  such  statement 
is  furnished,  mandamus  will  not  Ue. — ^Purcell 
y.  McKune,  14  Cal.  230. 

Mandamus  lies  to  compel  a  county  judge 
to  settle  a  statement  on  motion  for  a  new 
trial  in  an  insolvency  case. — People  v.  Bos- 
borough,  29  Cal.  415. 

Mandamus  will  issue  to  compel  a  referee 
to  settle  a  statement  on  motion  for  a  new 
trial  in  an  action  tried  by  him. — Careaga  y. 
Fernald,  66  Cal.  351,  5  Pac.  615. 

Mandamus  is  proper  to  compel  judge  of 
superior  court  to  settle  statement  on  motion 
for  new  trial. — Mellor  y.  Crouch,  76  CaL  594, 
18  Pac.  685. 

§  82.    aigning  or  entry  of  Jndgmsnt  or  order. 

Mandamus  is  not  the  proper  remedy  where 
an  inferior  court  refuses  to  enter  a  judgment 
for  costs. — Peralta  y.  Adams,  2  Cal.  594. 

A  mandamus  lies  to  compel  the  judge  of 
a  district  court  to  enter  judgment  on  the  re- 
port of  a  referee. — Bussell  y.  Elliott,  2  Cal. 
245. 

Mandanras  does  not  lie  to  compel  a  county 
eourt  to  enter  judgment  in  accordance  with 


the  yerdiet  of  tl^e  jarj  in  a  ease  brought  up 
from  a  justice's  eourt  on  an  ai^al  on  ques- 
tions of  law  and  fact,  where  it  has  errone- 
ously ordered  the  judgment  below  to  be  re- 
versed and  the  cause  dismissed.— Cariaga  y. 
Dryden,  29  Cal.  307. 

When  a  retiring  judge  filed  conclusions  of 
law  and  fact,  and  directed  the  counsel  to 
prepare  an  interlocutory  judgment  for  the 
purpose  of  an  accounting  between  the  par- 
ties, a  mandamus  will  not  be  granted  to 
compel  his  successor  to  enter  judgment  on 
such  findings,  as  until  final  judgment  the  trial 
court  is  not  concluded  by  any  of  its  orders, 
and  its  judicial  discretion  cannot  be  directed 
by  mandamus. — ^Broder  y.  Superior  Court,  103 
Cal.  121,  37  Pac.  143. 

Mandamus  will  lie  to  compel  a  court  to 
sign  an  order  stating  that  due  proof  of  pub- 
lication of  notice  to  creditors  of  an  estate 
has  been  made,  where  the  court  had  recog- 
nized a  publication  made  as  such  notice. — 
Johnston  y.  Superior  Court,  105  CaL  666,  89 
Pae.  36. 

Where  an  action  was  brought  to  oust  an 
insurance  commissioner  from  office,  and  to 
have  it  adjudged  that  he  had  forfeited  the 
office,  bv  receiving  a  tree  railroad  pass,  in 
which  the  defendant  merely  entered  an  oral 
plea^f  ''not  guilty"  of  the  offense  charged, 
which  plea  was  entertained  by  the  court  and 
entered  upon  the  minutes,  mandamus  will  not 
lie  to  compel  the  court  to  enter  judgment 
by  default  for  want  of  a  written  answer  to 
the  complaint,  regardless  of  error  in  the  rul- 
ing of  tne  court  as  to  the  sufficiency,  of  the 
oral  plea. — ^People  ex  rel.  Gesford  y.  Superior 
Court,  114  CaL  466,  46  Pac.  883. 

Mandamus  will  not  be  granted  to  compel 
a  county  clerk  to  enter  a  default  judgment 
in  an  action,  where  the  court  had  declared 
the  service  of  the  summons  to  be  insufficient. 
Elder  v.  Grunsky,  127  Cal.  67,  59  Pac.  300. 

After  a  valid  interlocutory  decree  of  di- 
vorce has  been  entered  a  year,  the  trial  court 
may  be  compelled  by  mandamus  to  make  and 
cause  to  be  entered  a  final  decree  on  refusal 
of  an  application  therefor. — Claudius  y.  Mel- 
vin,  146  CaL  257,  79  Pac.  897. 

Where  a  judge,  when  application  is  made 
under  section  685  of  the  Code  of  Civil  Pro- 
cedure for  an  order  directing  the  issuance  of 
an  execution,  expresses  the  view  that  the  ap- 
plication will  be  granted  and  that  he  will  sign 
the  order  when  submitted,  mandamus  will 
not  lie,  upon  the  subsequent  refusal  of  the 
judge  to  sign  the  order,  to  compel  him  to  do 
so.  The  views  of  the  judge,  thus  expressed 
from  the  bench,  cannot  be  construed  as  an 
order  granting  the  application;  and  until  the 
order  is  in  fact  made,  there  is  no  action  on 
the  part  of  the  court,  and  the  expressed 
views  of  the  judge  are  as  much  subject  to 
change  as  though  they  were  unuttered.^ 
Lapiqne  v.  Superior  Court,  24  CaL  App.  313, 
141  Pac.  223. 

Bight   to    mandamus   to    compel    proper 

official  to  ^nter  judgment  by  default. 

Ann.  Cas.  1913B,  344. 
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fSS.    VftcatioB  of  Judgment  or  ordor. 

MandamnB  does  not  lie  to  eoxnpel  a  eonntj 
jndge  to  recall  an  order  (made  after  final 
judgment  in  an  action  to  abate  a  nuisance, 
directing  the  sheriff  to  proceed  and  abate 
the  nuisance),  and  to  enter  a  staj  of  pro- 
ceedings.— ^People  ▼.  Moore,  29  Gal.  427. 

Mandamus  does  not  lie  to  correct  failure 
of  superior  court  to  file  findings  in  case  tried 
on  appeal  from  justice  court.-— Sankej  y. 
Levy,  69  Gal.  244,  10  Pae.  336. 

A  mandate  will  not  issue  out  of  the  su- 
preme  court  to  require  a  lower  court  to  set 
aside  its  order,  whether  the  order  be  merely 
erroneous  or  in  excess  of  jurisdiction.— 
O'Neill  ▼.  Bejnolds,  116  Gal.  264,  48  Pac.  57. 

Where  the  superior  court  inadvertently 
rendered  judgment  on  an  appeal  from  the 
police  court,  without  first  making  an  order 
submitting  the  appeal  for  decision,  the  judg- 
ment may  be  set  aside  on  motion,  but  cannot 
be  treated  as  roid,  and  a  second  review  and 
decision  of  the  same  question  be  compelled 
by  mandate. — Alison  v.  Superior  Gourt,  6 
CaL  Unrep.  766,  65  Pac.  1027;  denying  re- 
hearing, 6  Gal.  Unrep.  713,  65  Pac.  575. 

Upon  an  appeal  taken  to  the  superior  court 
from  a  justice's  court,  on  questions  of  law 
and  fact,  an  order  of  the  justice  refusing  to 
dissolve  an  attachment  is  not  reviewable  in 
the  superior  court;  and  mandamus  will  not 
lie  to  compel  the  superior  court  to  review  the 
same. — Kail  v.  Superior  Gourt,  11  Gal.  App. 
27,  103  Pae.  902. 

S84.    Enforcement  of  Judgment  or  order. 

Where  a  judge  will  not  hear  an  applica- 
tion for  an  attachment  for  disregarding  an 
injunction,  mandamus  will  issue  to  conipel 
him  to  act  according  to  his  discretion. — Mer- 
ced Min.  Go.  V.  Fremont,  7  Gal.  130. 

Mandamus  will  issue  to  compel  issuanee  of 
attachment  for  contempt  where  the  proceed- 
ing is,  in  substance,  a  private  right,  though 
in  form  a  case  of  contempt.— Merced  Min. 
Co.  V.  Fremont,  7  Gal.  130. 

Where,  pending  motion  for  new  trial  in 
district  court,  defendants  violate  an  injunc- 
tion previously  issued,  this  court  will  issue 
a  mandamus  against  judge  of  such  district 
court,  to  compel  him  to  issue  his  attachment 
for  contempt.— Ortman  v.  Dixon,  9  Gal.  23. 

Mandamus  lies  to  compel  superior  court 
to  hear  proceeding  for  contempt,  where  it  re- 
fuses  to  do  so  by  holding,  without  reason, 
that  it  has  no  jurisdiction. — ^Temple  v.  Su- 
perior Gourt,  70  Gal.  211,  212,  11  Pae.  fi99. 

Where  a  judge  of  the  superior  court  re- 
fused to  commit  a  defendant  for  contempt  on 
his  refusing  to  give  his  deposition  in  an  ac- 
tion pending  before  the  court,  the  judge 
might  be  compelled  to  exercise  such  power 
of  commitment  by  mandamus. — Grocker  T. 
Conrey,  140  Gal.  213,  73  Pae.  1006. 

A  superior  judge  who  has,  upon  request 
of  the  plaintiff  in  an  action  pending  in  an- 
other county,  ordered  the  clerk  to  issue  a 
subpoena  to  eompel  the  attendance  of  a  resi- 


dent witness  before  a  notary  public  for  the 
taking  of  his  deposition,  to  be  used  in  such 
action,  if  the  witness  refuses  to  answer,  has 
no  discretion  to  refuse  to  compel  the  witness 
to  answer  and  to  complete  his  deposition;  and 
mandamus  will  lie  to  compel  the  judge  to  per. 
form  the  duty  imposed  upon  him  by  the  law 
in  that  respect. — Scott  v.  Shields,  8  Gal.  App. 
12,  96  Pac.  385. 

To  compel  inferior  court  to  execute  or  en- 
force its  judgment  or  decree.  24  L.  B. 
A.  (N.  S.)  886. 

§  35.    Ezeeution. 

Where  a  writ  of  restitution  has  been 
awarded,  and  the  sheriff  refuses  to  execute 
the  same,  on  the  ground  that  the  mine  is  in 
the  possession  of  certain  persons  not  parties 
to  the  suit,  who  claim  to  hold  under  the  cor- 
poration, the  court  will  award  a  peremptory 
mandamus  against  the  sheriff  to  compel  him 
to  execute  the  writ. — ^Fremont  t.  Grippen,  10 
Cal.  211,  70  Ajn.  Dec.  711. 

Mandamus  will  not  issue  to  compel  a  sheriff 
to  remove  from  real  premises,  under  a  writ 
of  restitution,  an  occupant  who  has  not  been 
made  a  party  to  the  action,  unless  the  affi- 
davits distinctly  show  that  such  possession 
has  been  acquired  under  the  parties,  or  after 
lis  pendens  filed. — ^Fogarty  v.  Sparks,  22  Gal. 
142. 

Glerk  of  court  may  be  compelled  by  writ 
of  mandate  to  issue  process  for  the  enforce- 
ment of  a  judgment,  notwithstanding  his  lia- 
bility on  his  official  bond  for  damages  for  a 
refusal  to  do  so. — People  ex  reL  Garpentier  v. 
Loucks,  28  Gal.  68. 

Mandamus  lies  to  compel  justice  of  the 
peace  to  issue  execution.  Function  is  minis- 
terial.—Hamilton  V.  Tutt,  65  Gal.  67,  2  Pac. 
878:  Wooster  v.  NeviUs,  73  Gal.  58,  14  Pac. 
890. 

Mandamus  lies  to  compel  sheriff  to  execute 
writ  of  execution  issued  under  justice's  judg- 
ment.— North  Pacific  G.  B.  Go.  v.  Gardner,  79 
GaL  218,  215,  21  Pac.  735. 

In  an  action  for  the  possession  of  land, 
wherein  plaintiff  had  judgment,  defendants 
were  wrongfully  dispossessed  by  the  sheriff 
after  proceedings  had  been  stayed.  Their 
motion  to  be  restored  to  possession  was 
granted  by  the  supreme  court,  ''with  direc- 
tions to  the  superior  court  to  enter  an  order 
commanding  the  sheriff  to  restore  the  posses- 
sion of  the  property  in  controversy  to  the 
defendants."  Held  that,  on  the  sheriff's  fail- 
ure to  execute  an  order  made  in  conformity 
to  the  mandate  of  the  supreme  court,  a  writ 
of  mandate  would  issue  against  him,  though 
a  third  person  who  had  since  gained  posses- 
sion of  the  land,  asserting  title  adverse  to 
both  plaintiff  and  defendants,  had  procured  a 
temporary  injunction  in  proceedings  to  enjoin 
the  sheriff  from  executing  tiie  order. — Quan 
Wo  Ghung  ft  Go.  v.  Laumeister,  83  Gal.  384, 17 
Am.  St.  Bep.  261,  23  Pac.  320. 

Where  the  condition  imposed  in  an  order 
granting  a  new  trial  is  not  complied  with 
and  the  motion  for  a  new  teial  must  be 
garded  as  having  been  denied,  if  no  v 
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taking  to  ttar  execution  has  been  filed,  it 
it  the  duty  of  the  county  clerk  to  issue  exe- 
cution when  requested  by  the  plaintiff,  and, 
in  ease  of  refusal,  he  will  be  compelled  to 
issue  it  by  writ  of  mandate. — Garoutte  t. 
Haley,  104  Gal.  497,  38  Pac.  194. 

A  recorder  may  be  compelled  by  mandamus 
to  issue  an  execution  under  a  judgment  ren- 
dered by  him. — Town  of  Hayward  v.  Pim- 
ental,  107  Cal.  386,  40  Pac.  545. 

Mandamus  to   compel   issue   or  levy  of 
execution.     74  Am.  St.  Bep.  152. 

§86.    Judicial  BftlM  and  eaEecntion  of  deeds 
by  officer  mAklng, 

A  mandamus  will  not  lie  to  compel  a  sher- 
iff to  make  a  deed  of  land  to  a  purchaser  at 
execution  sale,  who  refuses  to  pay  the  pur- 
chase money,  on  the  ground  that  ne  is  entitled 
to  it  as  oldest  judgment  and  execution  cred- 
itor; especially  when  there  is  an  unsettled 
contest  as  to  the  priority  of  his  lien. — Will- 
iams V.  SmiUi,  6  Cal.  91. 

Consolidation  act  of  1856,  section  66,  re- 
quiring that  the  resolution  of  the  board  of 
supervisors  of  the  city  and  county  of  San 
Francisco  shall  be  published  in  a  daily  news- 
paper for  five  days  before  the  final  action  of 
the  board  upon  it,  where  the  board  of  super- 
visors authorized  their  president  to  redeem 
certain  city  lands,  which  had  been  sold  under 
execution,  but  did  not  authorize  the  expendi- 
ture of  any  public  money,  and  the  resolution 
was  not  advertised,  the  purchaser  of  the  land 
at  the  execution  sale  cannot  maintain  man- 
damus against  the  sheriff  to  compel  him  to 
execute  the  deed,  since  the  president  had  the 
right  to  redeem. — ^People  v.  Doane,  17  CaL 
476. 

§S7.    Proceedings  for  rerlew. 

Mandamus  will  not  lie  to  compel  a  judge 
to  settle  a  bill  of  exceptions  by  striking  there- 
from records  and  documents  to  be  inserted, 
and  substituting  brief  statements  therefor. — 
People  ex  rel.  Strathem  v.  Sullivan,  61  Gal. 
233. 

Where,  under  an  interlocutory  decree  en- 
tered by  consent,  a  referee  is  appointed  to 
sell  land,  the  sale  is  confirmed,  and  a  deed 
executed,  a  writ  of  mandate  will  not  issue 
dincting  the  judge  of  the  superior  court  to 
fix  the  amount  of  a  bond  staying  the  execu- 
tion of  a  writ  of  assistance  in  the  purchaser's 
behalf.— Bovegno  v.  Hunt,  83  Cal.  445,  23 
Pac.  524. 

Mandamus  will  lie  to  a  judge  to  compel 
him  to  fix  the  amount  of  a  bond,  by  a  person 
having  a  right  to  appeal,  necessary  to  stay 
the  operation  of  a  writ  of  possession  under 
Code  of  Civil  Procedure,  section  945. — Green 
▼.  Hebbard,  95  Cal.  39,  30  Pac.  202. 

Mandamus  will  not  lie  to  compel  a  trial 
judge  to  settle  a  statement  on  appeal  five 
months  after  the  order  refusing  to  settle  the 
statement  was  made  final. — McConoughey  v. 
Torrence,  124  Cal.  330,  57  Pac.  81. 

Where  a  statement  on  motion  for  new  trial 
was  not  objected  to  on  any  other  ground  than 


that  it  contained  a  transcript  of  the  report- 
er's notes  taken  at  the  trial,  the  proponent 
should  be  allowed,  at  his  request,  to  amend 
the  statement,  so  as  to  reduce  it  to  narrative 
form,  and  where  such  request  was  denied, 
and  the  court  refused  to  settle  the  statement, 
mandamus  will  lie  to  compel  the  judge  to 
take  proper  steps  to  have  all  redundant  and 
useless  matter  omitted  from  the  statement, 
and,  when  amended  and  corrected,  to  settle 
and  allow  the  same. — City  of  Santa  Ana  v. 
Ballard,  126  Gal.  677,  59  Pae.  133. 

Mandamus  will  lie  to  compel  the  judge  who 
amended  the  judgment  nunc  pro  tune  to  fix 
the  amount  of  a  stay  bond  upon  appeal  by 
the  defendant  from  the  judgment  thereby  en- 
tered against  him. — Spencer  v.  Troutt,  133 
Gal.  605,  65  Pac.  1083. 

An  appeal  by  the  tenant  in  possession  from 
an  order  refusing  to  vacate  the  order  for  the 
writ  of  assistance,  is  in  substance  an  appeal 
from  an  order  for  the  delivery  of  possession 
of  real  estate,  and  under  section  945  of  the 
Code  of  Civil  Procedure  it  was  the  duty 
of  the  trial  judge,  upon  a  proper  application 
in  that  behalf,  to  fix  the  amount  of  the  un* 
dertaking  to  be  given  to  stay  proceedings  on 
the  writ,  pending  the  appear,  and  mandamus 
lies  to  compel  performance  of  the  duty. — 
Gordan  v.  Graham,  153  Cal.  297,  95  Pac.  145. 

Mandamus  will  not  lie  to  compel  the  trial 
court  to  settle  a  particular  bill  of  exceptiona 
presented  by  the  defendant  in  a  criminal 
ease,  where  amendments  have  been  proposed 
thereto  by  the  district  attorney,  and  the  tim» 
within  which  the  trial  court  has  jurisdiction 
to  settle  and  allow  a  bill  of  exceptions  &as 
not  elapsed,  and  no  notice  for  the  final  set- 
tlement has  been  given. — People  v.  Lapique,. 
9  Cal.  App.  56,  98  Pac.  46. 

Upon  appeal  from  an  order  appointing  a. 
receiver,  it  is  the  duty  of  the  judge  of  the 
superior  court  to  fix  the  amount  to  be  speci- 
fied in  an  undertaking  to  stay  the  execution 
of  the  order  pending  the  appeal;  and  in  case 
of  his  refusal  to  do  so,  the  writ  of  mandate 
will  Ue  to  compel  such  action. — Winsor  Pot* 
tery  Wks.  v.  Superior  Court,  13  Cal.  App.  360,. 
109  Pac.  843. 

It  is  held  that  the  rights  of  all  parties  will 
be  best  subserved  by  the  trial  court  sign- 
ing the  bill  of  exceptions  presented,  to  the 
end  that  the  whole  matter  involved  may  be 
submitted  to  this  court  upon  appeal,  by 
presenting  before  it  all  the  pleadings,  re- 
ports, and  judgment,  an  inspection  of  which 
will  enable  the  court  to  determine  the  ques- 
tions involved,  and  that  peremptory  manda^ 
mus  will  issue  to  that  effect  as  prayed  for. — 
Calkins  v.  Monroe,  17  Cal.  App.  324,  119 
Pac.  680. 

When  the  trial  court  is  in  doubt  as  to  the 
right  of  a  party  to  have  a  bill  of  exceptions 
or  statement  settled,  for  an  assigned  reason, 
the  better  practice  is  for  the  trial  court  to 
sign  the  bill  of  exceptions  or  statement,  sub- 
ject to  objections  tnereto,  the  evidence  in 
support  of  which  should  be  incorporated  in  a 
bill  of  exceptions,  so  that  the  appellate  court 
may  be  placed  in  a  proper  position  to  de- 
termine whether  the  objection  is  well  taken*. 
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Thii  ni]«  is  based  upon  the  poliej  of  the  law 
to  protect  the  right  of  appeal. — Calkins  t. 
Monroe,  17  Cal.  App.  324,  119  Pae.  680. 

SS8.   GiTll  proceeding!  other  thaa  actioaa. 

If  an  attomej  be  expelled  by  the  district 
court  without  notice  and  opportunity  to  de- 
fend, the  supreme  court  will  issue  a  man- 
damus to  compel  the  former  to  restore  him 
to  his  rights  as  a  member  of  the  bar. — ^People 
T.  Turner,  1  Cal.  143,  52  Am.  Dee.  295. 

Where  a  judge  refused  to  allow  a  portion 
of  a  stenographer's  claim  because  a  transcript 
for  which  fees  were  claimed  had  not  been 
ordered,  mandamus  would  not  lie  to  compel 
the  judge  to  allow  the  claim  in  iPulI. — ^Pipher 
▼.  Soperior  Court,  3  Cal.  App.  626,  86  Pae. 
904. 

§39.    CrlmiBal  proseaitioiis. 

Ai  to  mandamus  to  compel^  dismissal  of  crimi- 
nal action  for  delay  iif  bringing  to  trial. 
See  Ctiminml  Law,  §  288. 

A  writ  of  mandate  will  not  be  issued  to 
compel  a  court  to  render  a  judgment  of  ac- 
qniflal  in  a  eriminal  ease. — Cage,  Ex  parte, 
45  Cal.  248. 

Mandamus  lies  to  compel  a  justice  of  the 
peice  to  proceed  with  a  preliminary  examina- 
tion of  one  charged  with  an  offense.  It  is 
BO  defense  that  he  was  told  by  counsel  that 
an  examination  had  been  had  before  another 
magistrate. — ^People  y.  Barnes  66  Cal.  594,  6 
Pae.  698. 

Penal  Code,  section  1382,  subdivision  2, 
provides  that  'i.f  a  defendant  whose  trial 
has  not  been  postponed  upon  his  application 
is  not  brought  to  trial  within  sixty  days  after 
the  filing  of  the  indictment  or  information," 
the  court  must  order  the  prosecution  to  be 
dismissed,  unless  ffood  cause  to  the  contrary 
is  shown.  Held,  tnat  mandamus  does  not  lie 
to  compel  such  dismissal. — Strong  y.  Grant, 
99  Cal.  100,  33  Pae.  733;  disapproved  in  Mat- 
ter of  Ford,  160  Cal.  334,  Ann.  Cas.  1912D, 
1267,  35  L.  B.  A.  (N.  S.)  882,  116  Pae.  757. 

Where  the  superior  court,  without  good 
cause  and  arbitrarily,  has  postponed  the  trial 
of  a  defendant  without  his  consent  beyond  the 
sixty  days  within  which  the  statute  declares 
he  must  be  tried,  or  the  indictment  against 
him  dismissed,  he  is  entitled  to  relief  by  a  pro- 
ceeding in  mandamus  to  compel  a  dismissal  of 
the  indictment. — Matter  of  Ford,  160  Cal. 
334,  Ann.  Cas.  1912D,  1267,  35  L.  B.  A.  (N.  8.) 
882,  116  Pae.  757;  disapproving  Strong  v. 
Grant,  99  Cal.  100,  33  Pae.  733. 

Mandamus  will  only  issue  where  there  is 
an  entire  absence  of  any  showing  constituting 
^od  cause  presented  in  the  superior  court 
upon  the  hearing  of  the  motion  to  dismiss.  If 
the  evidence  presented  on  that  subject  was 
conflicting,  or  on  the  conceded  facts  in  evi- 
dence a  reasonable  deduction  therefrom  would 
rapport  the  action  of  the  trial  court  in  deny- 
ing the  motion,  a  writ  of  mandate  will  be 
denied. — Matter  of  Ford,  160  Cal.  334,  Ann. 
Cas.  1912D,  1267,  35  L.  B.  A.  (N.  S.)  882,  116 
Pae.  757. 
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Mandamus  lies  to  compel  the  dismissal  of 
an  indictment,  where  the  accused's  right  to  a 
dismissal  of  an  indictment  for  delay  in  bring- 
ing the  cause  to  trial  has  been  denied. — ^Ford 
v.  Superior  Court,  17  Cal.  App.  1,  118  Pae.  96. 

The  remedy  b^  mandamus  may  be  invoked 
to  compel  the  dismissal  of  indictments  pend- 
iiig  against  a  defendant  for  a  series  of  years, 
and  which  were  continued  for  trial  from 
time  to  time  for  more  than  sixty  days  after 
the  filing  of  the  indictments  without  good 
cause,  and  over  the  protest  of  the  petitioner. 
Ford  V.  Superior  Court,  17  Cal.  App.  1,  118 
Pae.  96. 

It  is  held  that  the  right  of  the  petitioner  is 
so  clear  upon  the  law  and  the  facts  to  the  re- 
lief that  he  seeks  that  a  peremptory  mandate 
must  be  issued  to  the  judge  of  the  superior 
eourt  commanding  and  directing  him  to  dis- 
miss all  indictments  pending  against  the  peti- 
tioner.— Ford  V.  Superior  Court,  17  Cal.  App. 
1,  118  Pae.  96. 

It  is  held,  on  the  same  facts  appearing  in 
these  eases  as  in  the  case  of  Ford  v.  Superior 
Court,  17  Cal.  App.  1,  118  Pae.  96,  and  on 
the  authority  of  that  case,  that  a  peremptory 
mandate  must  issue  to  the  judge  of  the  superior 
court,  respondent,  requiring  the  dismissal  of  all 
indictments  against  each  one  of  the  petitioners 
above  named,  pending  in  said  superior  court 
of  the  city  and  county  of  San  Francisco. — 
Abbott  V.  Superior  Court,  17  CaL  App.  13,  118 
Pae.  100. 


B.  ACTS  AND  PBOCEBDINGS  OF  PUB- 
LIC OFFICEBS  AND  BOABDB  AND 
MUNICIPALITIES. 

§40.  Officers  subject  to  mandamus  in  gen- 
eraL 

Mandamus  lies  to  compel  discharge  of  min- 
isterial duty  by  Governor  or  any  officer  of 
executive  department. — ^People  v.  Brooks.  16 
Cal.  11,  13. 

Mandamus  will  issue  to  the  Governor  in 
certain  cases. — People  ex  rel,  McCauley  v. 
Brooks,  16  Cal.  11. 

Where  purely  ministerial  duties  are  im- 
posed upon  the  Governor,  and  such  duties  are 
those  wnich  might  have  been  devolved  upon 
any  other  officer  or  agent,  the  performance 
thereof  may  be  controlled  by  mandamus.-^ 
Middleton  v.  Low,  30  Cal.  596. 

Where  land  has  been  sold  by  the  state,  and 
all  the  acts  required  by  law  prior  to  the  issu- 
ing of  the  patent  have  been  duly  performed, 
and  the  purchaser  is  competent  to  purchase, 
a  writ  will  be  issued  to  compel  the  Governor 
to  sign  the  patent,  since  such  duty  is  merely 
ministerial,  and  is  in  no  way  left  to  his  dis- 
cretion.— Middleton  v.  Low,  30  Cal.  596. 

Courts  have  not  jurisdiction  to  issue  writs 
of  mandamus  to  the  Governor  (per  Temple, 
J.,  dissenting). — Harpending  v.  Haight,  39 
Cal.  189,  2  Am.  Bep.  432. 

Mandamus  will  lie  to  require  the  Governor 
to  do  any  act  merely  ministerial. — Harpend- 
ing V.  Haight,  39  Cal.  189,  2  Am.  Bep.  432. 
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Under  act  of  April  1,  1876,  section  4,  'to 
provide  for  a  supply  of  water  for  the  nnl- 
versity  and  for  the  asylum  for  the  deaf,  dumb 
and  blind/'  the  power  to  approve  or  disap- 
prove of  the  appraisal  made  under  the  act  is 
vested  in  the  Governor,  and  his  discretion 
cannot  be  controlled  by  mandamus. — Berry- 
man  V.  Perkins,  55  Gal.  483. 

Against  public  officers.  98  Am.  St.  Bep. 
863. 

Executive  officer,  mandamus  to  compel 
exercise  of  the  power  to  remove  or  sus- 
pend public  officer.    46  L.  B.  A.  (N.  S.) 

Governors,  whether  may  be  issued  against. 
33  Am.  Dec.  361;  31  Am.  St.  Bep.  294; 
6  L.  B.  A.  (N.  8.)  760;  82  L.  B.  A. 
(N.  8.)  335. 

Mandamus  to  compel  former  officer,  after 
the  expiration  of  term,  to  perform  duty 
pertaining  to  his  office.  86  L.  B.  A. 
(N.  8.)  1084. 

Mandamus  to  comx>el  official  action  by 
former  public  officer.    3  Ann.  Gas.  172. 

Whether  mandamus  may  be  issued  against 
Governors.    33  Am.  Dec.  361. 

1 41.    BoftTds  and  ofllcan  in  generaL 

Writ  of  mandate  may  be  applied  for  to 
ascertain  whether  a  board,  officer  or  tribunal 
has  the  power  to  perform  the  duty  required 
by  the  relator,  and  mandamus  is  the  only 
speedy  and  adequate  remedy  that  the  relator 
possesses  to  test  the  question  of  power.— 
t'eople  ex  rel.  Hunt  v.  Board  of  Supervisors, 
28  Gal.  429. 

Where  one  section  of  a  statute  provides 
that  ''it  shall  be  the  duty  of  the  board  of 
supervisors  of  the  respective  counties  to 
meet,"  "and  upon  the  receipt  of  the  report 
of  the  viewers,"  etc.,  "to  declare  the  road 
as  located  by  the  viewers  a  public  highway," 
and  a  succeeding  section  of  the  act  provides 
that,  ''when  the  report  shall  have  been  re- 
ceived and  approved,  the  board  of  supervisors 
shall  declare  the  road  open,"  a  peremptory 
writ  of  mandate,  issued  on  account  of  the 
refussJ  of  one  of  the  board  to  act  on  said 
report  and  declare  the  road  open,  can  pro- 
ceed no  further  than  to  order  them  to  take 
action  on  the  report  as  prescribed  by  the  act. 
People  V.  Board  of  Lake  Gounty  Supervisors, 
33  Gal.  487. 

The  courts  may  compel  an  executive  officer 
to  perform  a  mere  ministerial  act. — Stuart  v. 
Haight,  39  Cal.  87;  Harpending  v.  Haight,  39 
Gal.  189,  2  Am.  Bep.  432. 

Act  of  April  22,  1863,  which  declares  that 
a  board  of  supervisors  shall  not  be  sued  in 
any  action  whatever,  but  that  the  board  may 
be  proceeded  against  by  mandamus,  does  not 
change  the  essential  nature  or  office  of  the 
writ  itself.  The  court  cannot  revise  the  <judg- 
ment  of  the  board,  or  dictate  what  that  judg- 
ment shall  be.  It  can  only  command  them 
to  act  upon  a  claim  presented  to  them. — Til- 
den  V.  Board  of  Sacramento  Gounty  Super- 
visors, 41  Gal.  68. 

The  record  of  the  proceedings  of  the  board 
of  supervisors  is  under  the  control  of  the 


board,  and  mandamus  will  not  lie  to  the  clerk 
to  compel  him  to  correct  the  records. — ^Wig- 
ginton  V.  Markley,  52  Gal.  411. 

Under  the  act  of  March  31,  1876,  provid* 
ing  for  a  supply  of  water  for  the  city  of 
Napa,  and  for  Uiat  purpose  authorizing  the 
trustees  of  the  city  to  issue  bonds,  to  be 
signed  by  the  president  and  secretary  of  the 
board,  the  defendant,  who  was  also  city  clerk, 
was  elected  and  qualified  as  secretary,  and 
was  ordered  by  the  trustees  to  prepare  and 
present  to  the  board  a  proper  form  of  bond 
to  be  adopted  and  issued,  but  refused  to  obey. 
Held,  upon  an  application  for  a  writ  of  man- 
damns,  that  the  board  had  no  power  to  elect 
or  appoint  a  secretary,  or  to  prescribe  his 
duties  or  the  duties  of  the  city  clerk,  and, 
as  the  act  re(}uired  of  the  clerk  was  not  an 
official  act  enjoined  upon  him  by  the  charter 
of  the  city,  the  application  should  be  denied. 
Gity  of  Napa  v.  Bainey,  59  Gal.  275. 

Under  Political  Gode,  section  3804,  provid- 
ing that  any  taxes  illegally  collected  may, 
by  order  of  the  board  of  supervisors,  be  re- 
funded, the  board's  power  is  judicial,  and 
after  hearing  and  refusing  a  petition  for  re- 
funding an  illegal  tax,  mandamus  will  not  lie 
to  compel  it  to  act  contrary  to  its  decision. — 
Younger  v.  Board  of  Supervisors,  68  Gal.  241, 
9  Pac.  108. 

Mandamus  will  lie  to  compel  the  board  of 
trustees  of  the  city  to  act  upon  the  merits 
of  the  application  of  a  steam  railroad  to 
extend  its  track  through  the  streets  of  the 
city,  without  subjecting  the  franchise  applied 
for  to  sale  to  the  hifi^est  bidder. — ^People 
ex  rel.  S.  F.  etc.  By.  Co.  v.  Graycroft,  111 
Gal.  544,  44  Pac.  463. 

Mandamus  is  the  proper  proceeding  to  en- 
force the  payment  of  money  collected  by  the 
superintendent  of  streets,  in  his  official  capa- 
city, and  unlawfully  withheld. — ^Fitzhugh  v. 
Ashworth,  119  Gal.  393,  51  Pac.  635. 

While  it  is  a  general  rule  that  mandamus 
will  not  lie  to  control  the  discretion  of  a 
court  officer,  so  as  to  force  the  exercise  of 
discretion  in  a  particular  manner,  it  will  lie 
to  correct  abuses  of  discretion,  and  to  force 
a  particular  action  by  the  inferior  tribunal  or 
officer,  when  the  law  clearly  establishes  the 
petitioner's  right  to  such  action. — Inglin  v. 
Hoppin,  156  Cal.  483,  105  Pac.  582. 

An  ordinance  which  contemplates  the  exer- 
cise of  the  discretion  of  the  board  of  police 
commissioners  in  withholding  a  license  for 
pool-selling  only  after  the  determination  of 
certain  facts  on  which  its  judgment  is  based, 
cannot  be  said  to  vest  an  undefined  and  un- 
restricted discretion  in  the  board.  Its  lawful 
discretion  will  not  be  interfered  with  upon 
mandamus,  and  in  the  absence  of  positive 
proof  to  the  contrary,  it  will  be  assumed  that 
its  official  duty  has  been  properly  and  lawfully 
performed. — Goytino  v.  McAleer,  4  CaL  App. 
655,  88  Pac.  991. 

Where  the  eight-hour  law  is  inapplicable 
to  the  construction  of  a  sewer,  mandamus  will 
lie  to  compel  the  city  superintendent  of  streets 
to  execute  the  contract  therefor  awarded  to 
the  petitioner,  though  it  contains  no  provision 
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OB  the  rabjeet  of  tlie  eight-honr  law. — Qenllla 
T.  HMsOsy,  6  GaL  App.  614,  98  Pae.  752. 

Where,  in  a  eziminal  action  in  a  federal 
eonrt,  the  United  States  regnlarly  obtained  a 
subpoena  duces  tecum,  requiring  the  register 
of  the  state  land  office  to  appear  therein,  as 
a  witness,  and  bring  with  him  certain  official 
documents,  papers  and  records  therein  desig- 
nated, mandamus  will  not  lie  to  prevent  com- 
pliance with  such  subpoena,  on  the  ground 
that  the  petitioner  and  other  citizens  of  the 
state  will  be  deprived  of  the  use  of  the  reo* 
ords,  and  of  the  right  to  inspect  the  same,  for 
the  deraignment  of  title  to  lands.^Dickinson 
T.  Kingsbury,  8  Oal.  App.  179,  95  Pac.  329. 

Where  the  foreign  insurance  company  shows 
itself  entitled  to  a  new  certificate  of  author- 
ity for  an  ensuing  7^^f  ^^^  the  insurance 
commissioner  has  improperly  refused  to  issue 
the  same,  mandamus  will  lie  to  compel  such 
issuance. — Commercial  Union  Assur.  Go.  t. 
Wolf,  8  Cal.  App.  418,  97  Pac.  79. 

Under  the  terms  of  the  municipal  incorpo* 
ration  act  of  1893,  in  a  municipal  incorpora- 
tion of  the  iifth  class,  the  duty  of  the  presi- 
dent of  its  board  of  trustees,  chosen  from 
among  its  members,  in  authenticating  by  his 
signature  a  municipal  ordinance  passed  under 
the  police  power,  imposing  a  penaltv,  is  purely 
ministerial  and  may  be  enforced  by  writ  of 
mandate.— -City  of  San  Buenaventura  v.  Mc- 
Gnire,  8  Cal.  App.  497,  97  Pac.  526,  528. 

Mandamus  will  not  lie  to  compel  the  issu- 
ance of  a  license  for  a  poolroom,  under  a  city 
ordinance,  where  it  appears  that  the  applica- 
tion therefor  was  considered  in  open  session 
of  the  board  of  police  commissioners,  and 
denied  on  the  ground  that  the  place  named 
therein  was  located  in  a  part  of  the  city  in- 
habited by  a  class  of  people  which  would 
render  a  poolroom,  if  established  therein,  a 
place  of  resort  for  disorderly  and  objection- 
able persons,  and  would,  in  the  judgment  of 
the  board,  tend  to  the  disturbance  of  the 
public  peace,  and  to  render  the  preservation 
of  order  in  said  locality  difficult. — Goytino  v. 
McAleer,  10  Gal.  App.  683,  103  Pac.  174. 

See  Ooostitatt<»al  Law,  §§  4S»  197;  Municipal 
Ooipoxatioiis,  §  261. 

A  refusal  by  the  Secretary  of  State  to 
iOe  a  eertifled  cop^  of  amended  articles  of 
incorporation  filed  in  the  clerk's  office  of  the 
county  in  which  the  original  articles  were 
filed,  as  provided  by  law,  on  the  ground  that 
the  certliicate  did  not  include  the  acknowl- 
edgment of  the  original  artides,  a  eertifled 
eopy  of  which  had  been  originallv  flled  with 
the  Secretary  of  State,  is  not  justifiable,  and 
mandamus  will  lie  to  compel  him  to  file  the 
same.— -Calif omia  Tel.  ft  light  Go.  v.  Jordan, 
19  Cal.  App.  536,  126  Pac.  598. 

Where  the  Secretary  of  State  refused  to  file 
a  certified  copy  of  the  amended  articles  of 
eorporation,  for  the  additional  reason  that  the 
ehange  in  the  designation  of  certain  stock  as 
preferred  amounts  to  an  increase  of  such 
stock  and  a  diminution  of  the  common  stock 
in  violation  of  law,  such  ground  of  refusal  is 
unjustifiable,  and  mandamus  will  lie  to  com- 
pel the  Secretary  of  State  to  file  the  amended 


Articles,  notwithstanding  such  objection. — 
California  Tel.  ft  Light  Co.  v.  Jordan,  19  Cal. 
App.  536,  12«  Pae.  698. 

The  superior  court  has  jurisdiction  to  issue 
a  writ  of  mandate  to  compel  a  county  au- 
ditor to  perform  an  act  which  the  law  speci- 
ally enjoins  as  a  duty  resulting  from  his 
office.— First  Nat.  Bank  of  Chico  v.  Tyler 
21  Gal.  App.  791,  132  Pac.  1053. 

Mandamus  to  control  action  of  board  in 
matter  of  granting  professional  license. 
16  Ann.  Gas.  183. 

Mandamus  to  review  action  of  officer  or 
board  in  pension  matters.  8  Ann.  Gas. 
960. 

Bight  to,  dependent  upon  legal  duty  of 
officer  to  act.    3  L.  B.  A.  778. 

To  compel  action  of  medical  board.  20 
L.  B.  A.  355. 

To  compel  delivery  of  copy  or  to  require 
promulgation  of  an  act  passed  by  the 
legislature.    22  L.  B.  A.  (N.  S.)  1089. 

To  compel  issuance  of  diploma.    3  L.  B. 

A.  (N.  6.)  1115;  L.  B.  A.  1916B,  616. 

To  compel  municipal  or  other  public  offi- 
cer or  board  to  perform  duty  resting  in 
contract  alone.  20  L.  B.  A.  (N.  8.) 
801. 

To  public  officer.     1  L.  B.  A.  738;  6  L. 

B.  A.  161;  7  L.  B.  A.  105. 

§  41a.    Judicial  and  auaoi-Jiidlclal  acts. 

Mandamus  is  the  proper  remedy  to  compel 
the  state  board  of  equalization  to  assess  the 
property  of  a  new  railroad  as  "operative 
property"  and  taxable  only  for  state  pur- 
poses, where  the  time  to  elapse  is  such  that 
such  remedy  can  be  made  available  to  pro- 
tect the  railroad  company  from  unlawful  im- 
position of  taxes  on  account  of  a  wrongful 
decision  by  the  board. — San  Diego  ft  Ariz. 
B.  Go.  V.  State  Board  of  Equalization,  165 
GaL  560,  132  Pac.  1044. 

Mandamus  to  control  act  of  public  ser- 
vice commission.    Ann.  Gas.  1914D,  795. 

Mandamus  to  enforce  duty  imposed  by 
permissive  words  in  statute.  Ann.  Gas. 
1915A,  450. 

f  42.    Ministerial  ads  in  geoanL 

Under  act  of  1860  (Stats.,  p.  134),  the  board 
of  supervisors  act  ministeriallv  in  the  issu- 
ance of  bonds  and  mandamus  lies  if  they  im- 
properly refuse. — California  Northern  B.  B. 
Co.  V.  Board  of  Supervisors,  18  Gal.  671. 

If  official  duty  is  to  be  performed  by  offi- 
cer on  happening  of  event  he  cannot  capri- 
ciously refuse  to  perform  it  on  the  plea  that 
he  is  not  satisfied  that  it  has  happened.  If 
the  fact  exists  and  is  established  by  proof, 
it  is*  his  legal  duty  to  be  satisfied  and  per- 
form the  act,  and  mandamus  will  lie.^Stock- 
ton  ft  Y.  B.  Go.  V.  Stockton,  51  Gal.  328. 

Code  of  Civil  Procedure,  section  1085,  pro- 
vides that  the  writ  of  mandate  may  be  issued 
to  compel  the  performance  of  an  official  act 
required  to  be  done  by  law.    Political  Code, 
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section  1543,  xequires  tlie  county  superintend- 
ent of  schools  to  draw  requisitions  on  the 
county  auditor  against  the  school  fund  of  the 
district,  and  provides  that  no  such  requisition 
shall  be  drawn  nnless  the  order  states  the 
monthly  salary  of  teacher,  and  names  the 
months  for  which  it  is  due.  An  order  drawn 
by  trustees  in  favor  of  a  teacher  was  "on  ae- 
couDt  of  balance  on  yearly  contract  for  one 

thousand  dollars  from to during  the 

present  school  year.  .  .  .  Monthly  salary  .  .  . 
$ — ~.  Held,  that  the  writ  of  mandate 
would  not  issue  to  compel  the  superintendent 
to  issue  a  requisition  for  the  teacher's  salary, 
as  the  superintendent  was  not  authorized  to 
draw  a  requisition,  the  monthly  salary  not  be- 
ing mentioned  in  the  order^  nor  the  month 
for  which  it  was  due.^Williams  y.  Bagnelle, 
7  Cal.  XJnrep.  55,  70  Pac.  1058;  rehearing 
granted,  71  Pac.  445;  Judgment  reversed  in 
bank,  138  CaL  699,  72  Pac.  408. 

Mandamus  lies  to  compel  county  auditor 

to      perform  ministerial      duty. — ^Falk      ▼. 

Strother,  84  Gal.  544>547,  22  Pac.  676,  24 
Pac.  110. 

Where  a  corporation  having  an  aatkorized 
capital  stock  of  two  million  dollars,  divided 
into  twentv  thousand  shares  of  one  hundred 
dollars  each,  twenty-five  shares  of  which  had 
been  subscribed  and  issued,  did,  by  proceed- 
ings taken  in  accordance  with  section  359  of 
the  Civil  Code,  resolve  to  create  a  bonded 
debt  of  one  million  .five  hundred  thousand 
dollars,  and  executed  a  certificate  showing 
the  due  adoption  thereof,  and  all  the  facts 
required  to  be  stated  therein,  and  filed  the 
same  in  the  office  of  the  proper  county  clerk, 
a  copy  of  which,  duly  certified,  was  presented 
to  the  Secretary  of  State  in  his  official  capa- 
city, with  the  request  that  he  file  the  same, 
which  he  refused  to  do,  mandamus  will  issue 
to  compel  him  to  perform  his  official  duty  in 
that  regard. — Merced  Biver  Electric  Co.  y, 
Curry,  157  Cal.  727,  109  Pac.  264. 
See  Corporations^  §  S85. 

Mandamus  lies  to  the  auditor  of  city  and 
county  of  San  Francisco  to  compel  approval 
and  allowance  and  payment  of  monthly  sal- 
ary of  assistant  probation  officer  appointed 
under  the  "Juvenile  Court  Law.''— NichoU  y, 
Koster,  157  Cal.  416,  108  Pac  302. 

Where,  at  the  beginning  of  the  term  of  a 
county  assessor,  the  law  provided  his  fixed 
salary,  which  remained  unchanged,  and  for 
seven  field  deputies  to  Serve  for  four  months 
after  the  first  Monday  in  March,  in  each 
year,  making  their  salary  and  expenses  pay- 
able from  the  county  treasury,  and  the  law 
was  amended  during  his  term  to  provide  a 
new  eighth  deputy  assessor,  to  serve  for  the 
entire  year,  at  a  fixed  monthly  salary,  to  be 
paid  out  of  the  county  treasury^  and  the 
county  auditor  refused  to  draw  his  warrant 
therefor,  the  writ  of  mandate  will  lie  to  com- 
pel him  to  draw  the  same. — Newman  y. 
Lester,  11  Cal.  App.  577,  105  Pac.  785. 

Where  the  notice  of  an  election  for  bonds 
to  be  issued  by  high  school  districts  under 
section  1745  of  the  Political  Code  as  amended 
in  1909  (Stats.  1909,  pp.  88,  89),  failed  to 
make    any    provision    for   annual    or    semi- 


annual payment  of  interest,  and  the  board 
of  supervisors  directed  tiie  issuance  of  the 
bonds  properly  voted,  and  further  directed 
that  the  interest  on  the  bonds  should  be 
made  payable  at  a  specified  time  and  times, 
the  bonds  ordered  issued  by  the  supervisors 
being  invalid,  the  action  of  the  county  clerk, 
as  ex-officio  clerk  of  the  board  of  supervisors, 
in  refusing  to  sign  the  bonds  ordered  by  the 
board,  was  justified,  and  mandamus  is  not 
allowable  to  compel  him  to  sign  them.^- 
Hollywood  Union  High  School  Dist.  y.  Keyea, 
12  Cal.  App.  172,  107  Pac.  129. 

A  city  clerk  may  be  compelled  by  man- 
damus to  countersign  bonds  issued  for  the 
acquisition  of  a  municipal  water  and  light- 
ing system,  it  being  a  mere  ministerial  duty. 
City  of  Oxnard  y.  Bellah,  21  Cal.  App.  33, 
130  Pac.  701. 

Mandamns  to  compel  municipality  to  re- 
pair street.    20  Ann.  Cas.  848. 

Mandamus  to  compel  sheriff  or  constable 
to  execute  writ  or  other  process.  Ann. 
Cas.  1913B,  569. 

Necessity  that  dnties  commanded  be 
purely  ministeriaL    3  L.  B.  A.  778. 

To  compel  officer  to  dispose  of  property 
as  directed  by  conrt.  31  L.  B.  A. 
(N.  S.)  664. 

To  compel  public  officials  to  enforce  the 
Uquor  law.     28  L.  B.  A.  (N.  S.)  246. 

To  compel  removal  of  obstruction  from 
highway.    6  L.  B.  A.  161. 

§  48.    Matten  of  dlacxetloiL 

Laws  of  1891,  page  296,  authorising  the 
district  attorney  of  any  county,  and  making 
it  his  duty,  to  sue  for  money  paid  out  by 
the  board  of  supervisors  without  authority 
of  law,  vests  him  with  a  discretion  which  a 
court  cannot  control  by  mandamus. — ^Boyne 
y.  Byan,  100  CaL  265,  34  Pac.  707. 

The  fixing  of  water  rates  requires  the  ex- 
ercise of  discretion  and  judgment,  and, 
where  the  board  authorized  by  law  to  fix 
such  rates  has  exercised  its  discretion  by 
passing  an  order  for  that  purpose,  it  cannot 
be  compelled  by  mandamus  to  change  its 
judgment,  or  to  take  further  action  on  the 
order. — Jacobs  v.  Board  of  Supervisors,  100 
Cal.  121,  34  Pac.  630. 

Mandamus  never  lies  to  compel  a  tribunal 
to  perform  in  a  particular  way  an  act  which 
involves  the  exercise  of  discretion  and  judg- 
ment, and  will  not  lie  to  compel  a  board  of 
commissioners,  appointed  to  adjust  accounts 
upon  the  division  of  a  county,  which  has  per* 
formed  its  functions,  to  resettle  and  readjust 
its  accounts  between  the  old  and  the  new 
county  in  a  particular  way. — County  of  Biv- 
erside  v.  County  of  San  Bernardino,  134  Cal. 
517,  66  Pac.  788. 

Under  the  act  of  March  22,  1905,  regulat- 
ing street  railroad  and  other  franchises  in 
counties  and  municipalities,  the  mayor  and 
common  council  of  a  municipality  have  dis- 
cretion whether  or  not  to  advertise  an  appli- 
cation for  a  street  railroad  franehise,  and  to 
determine  whether  or  not  the  franchisa  %t 
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privilege  ehall  be  granted  at  all,  the  only 
purpose  of  the  act  in  this  regard  being  to 
prevent  the  granting  thereof  in  any  other 
manner  than  that  prescribed.  Mandamus 
will  not  lie  to  control  the  discretion  of  the 
governing  body  of  the  municipality,  as  to 
whether  they  will  advertise  an  application 
for  such  franchise. — McGinnis  v.  City  of  San 
Jose,  153  Cal.  711,  96  Pac.  367. 

While  mandamus  will  not  lie  to  control 
legislative  act  or  discretion  of  an  inferior 
board  or  tribunal,  there  is  a  broad  distinc- 
tion to  be  recognized  between  the  control  by 
courts  over  the  general  legislature  acting 
within  its  powers,  and  the  control  which  ma^ 
be  exercised  over  inferior  boards  and  tn- 
bunala  charged  with  the  j>erf  ormance  of  an 
met  enjoined  by  the  legislature.-^Inglin  v. 
Hoppin,  156  Cal.  483,  105  Pac.  582. 

Mandamus  to  compel  general  course  of 
conduct,  or  performance  of  continu- 
ing duty  or  series  of  acts.  4  Ann« 
Cas.  198;  20  Ann.  Cas.  220. 

Mandamus  to  compel  performance  of 
continuous  acts  or  control  general 
course  of  official  eonduet.  39  L.  B.  A. 
(N.  S.)  810. 

Mandamus  to  control  the  exercise  of  dis- 
cretion.   98  Am.  Dec.  375. 

Mandamus  to  enforce  duty  imposed  by 
permissive  words  in  statute.  Ann. 
Cas.  1915A,  450. 

Not  to  control  official  discretion.  3  L.  B. 
A.  316,  778. 

To  excise  officers  to  compel  approval  and 
acceptance  of  liquor  bond.  7  L.  B.  A. 
740. 

—  To  control  decision  of  licensing  of- 
ficers as  to  fitness  of  applicant  for 
license  to  sell  intoxicating  Uquors.  27 
L.  B.  A.  (N.  8.)  1195. 

§44.    Electioii8    and    procesdingB    relatiiig 
tliereto. 

Mandamus  does  not  lie  to  compel  the  su- 
pervisors of  a  county  to  order  a  special  elec- 
tion to  fill  vacancies  in  the  offices  of  assessor 
and  sheriff. — People  ex  rel.  Packard  v.  Su- 
pervisors of  Santa  Barbara  County,  14  Cal. 
102. 

Mandamus  lies  to  compel  a  recusant  Sec- 
retary of  State  to  estin^ate  the  votes  given 
for  members  of  Congress,  as  shown  in  the 
records  of  the  counties  transmitted  to  him 
by  the  clerks,  and  to  issue  a  certificate  to 
the  person  having  the  highest  number  of 
votes. — Pacheco  v.  Beck,  52  CaJ.  3. 

It  is  no  defense  to  the  issue  of  a  writ  of 
mandamus  to  compel  the  council  of  a  city  of 
8.  to  submit  to  the  electors  of  the  city  the 
question  of  excluding  certain  territory  from 
the  city  limits  that  act  of  March  16,  1889, 
which  was  enacted  to  reincorporate  the  city 
of  S.,  excludes  from  its  limits  the  territory 
now  sought  to  be  excluded,  since  that  act,  so 
far  as  it  attempts  to  effect  such  exclusion,  is 
a  local  and  special  law  relating  to  a  munici- 
pal corporation,  and  hence  is  unconstitutional 


and    void. — ^People    v.    San    Diego    Common 
Council,  85  Cal.  369,  24  Pac.  727. 

Mandamus  issued  to  board  of  city  trustees 
to  compel  them  to  call  an  election. — Buggies 
V.  Board  of  Trustees,  88  Cal.  430,  433,  26 
Pac.  520. 

Mandamus  will  lie  to  compel  the  city  clerk 
of  Los  Angeles  to  sign  and  cer^y  to  the 
passage  of  an  ordinance  calling  a  special 
election,  and  submitting  to  the  qualified  vot- 
ers of  the  city  the  question  of  the  issuance 
of  such  bonds  (Harrison,  J.,  and  Temple,  J., 
dissenting). — City  of  Los  Angeles  v.  Hance, 
137  CaL  490,  70  Pac.  475. 

Under  the  repeated  decbions  of  the  su- 
preme court  a  writ  of  mandate  will  not  issue 
to  compel  the  registrar  and  board  of  elec- 
tion commissioners  of  the  city  and  county  of 
San  Francisco  to  count  the  votes  cast  in 
certain  precincts  for  candidates  for  the  of- 
fices of  supervisor  and  police  commissioner, 
to  declare  the  result,  and  to  issue  certificates 
of  election  accordingly. — People  v.  Pond,  89 
Cal.  141,  26  Pac.  648. 

So  long  as  a  municipal  corporation  of  the 
sixth  class  exists  and  fails  to  elect  officers, 
the  requisite  number  of  its  electors  are  enti- 
tled, under  the  act  of  March  14,  1885,  to  pe- 
tition the  Governor  to  appoint  election  com- 
missioners to  provide  for  an  election. 
Though  the  Governor  has  the  right  to  pass 
upon  the  truth  of  the  petition,  it  is  his  statu- 
tory duty  to  do  BO,  and  if  he  finds  the  peti- 
tion to  be  true,  it  is  his  ministerial  duty  to 
appoint  the  commissioners,  and  if  he  refuses 
to  act  in  any  manner  upon  the  petition  he 
may  be  compelled  by  mandamus  to  perform 
his  statutory  and  ministerial  duty. — Elliott 
V.  Pardee,  149  Cal.  516,  86  Pac.  1087. 

Under  section  1  of  chapter  1  of  article  XI 
of  the  charter  of  the  city  and  county  of  San 
Francisco  it  is  the  imperative  duty  of  the 
mayor  to  fill  vacancies  in  the  board  of  elec- 
tion commissioners  by  the  appointment  of 
such  individuals  as  will  make  an  equal  rep- 
resentation thereon  of  the  two  political  par- 
ties casting  the  highest  vote  at  the  general 
election  last  preceding  the  appointment;  and 
whil%  he  has  a  discretion  in  the  selection  of 
the  individuals  to  be  appointed,  he  has  no 
discretion  to  seek  those  individuals  outside 
of  the  designated  class  of  eligibles.  The 
performance  by  the  mayor  of  such  duty  may 
be  enforced  by  writ  of  mandate,  notwith- 
standing he  has  attempted  to  fill  such  vacan- 
cies bpr  the  appointment  of  persons  who  were 
ineligible. — Independence  League  v.  Taylor, 
154  Cal.  179,  97  Pac.  303. 

A  finding  of  a  city  council,  that  a  petition 
for  the  consolidation  of  two  municipal  cor- 
porations was  signed  by  a  sufficient  number 
of  the  qualified  voters,  as  required  by  the 
act  of  March  11,  1909  (Stats.  1909,  p.  282), 
is  conclusive  in  a  proceeding  to  compel  the 
city  clerk  to  give  notice  of  an  election  to 
determine  the  question  of  consolidation,  in 
the  absence  of  a  showing  of  conduct  amount- 
ing to  fraud  on  the  part  of  the  council. — 
Teague  v.  Board  of  Trustees,  156  Cal.  351, 
104  Pac.  58L 
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Mandamna  will  not  lie  to  comjpel  the  reg- 
istrar of  voters,  in  the  examination  of  nomi- 
nating papers  filed  in  behalf  of  candidates 
proposed  for  nomination  at  the  primary 
election  to  be  held  August,  1910,  to  use  the 
register  of  voters  for  the  years  1908-1909, 
and,  as  supplementary  thereto,  the  new  great 
register  which  be^an  to  be  made  on  January 
1,  1910,  the  provisions  of  the  law  requiring 
that  the  latter  alone  shall  be  used. — Grieb  ▼. 
Zemansky,  157  Gal.  816,  107  Pac.  605. 

Where  contiguous  municipalities  of  the 
fifth  and  sixth  claes  have  voted  to  consolidate 
under  the  act  of  March  11,  1909,  the  trustees 
of  the  one  of  the  fifth  class,  in  calling  an 
election  of  officers  to  complete  the  consoli- 
dation, act  as  agents  of  the  state,  and  not 
as  the  legislative  body  of  the  new  muni- 
cipality, where  neither  municipality  had 
wards,  and  the  trustees  of  the  municipality 
of  the  fifth  class  passed  an  ordinance  to 
elect  the  trustees  by  wards  in  either  munici- 
pality, and  where  no  members  of  its  board 
of  education  were  chosen,  mandamus  lies  to 
compel  such  trustees  to  order  an  election  of 
trustees  at  large,  and  to  order  the  election 
of  five  members  of  its  board  of  education. — 
Allen  V.  Board  of  Trustees,  157  Cal.  720,  109 
Pac.  486. 

The  eity  council  have  no  discretion  or 
right  to  refuse  to  act  upon  the  petition  in 
reference  to  the  calling  of  an  election,  and 
mandamus  will  lie  on  the  face  of  a  sufficient 
petition,  upon  which  the  council  have  re- 
fused to  act,  at  suit  of  any  one  or  more  of 
the  electors  whose  names  appear  therein,  to 
compel  it  to  act. — Good  v.  Common  Council 
of  the  City  of  San  Diego,  5  Cal.  App.  265, 
90  Pac.  44. 

The  proper  remedy  for  the  refusal  of  the 
commissioners  to  canvass  the  returns  of  the 
election  held  under  the  act  is  by  mandamus 
to  compel  the  proper  exercise  of  their  minis- 
terial functions  thereunder. — Cerini  v.  Be 
Long,  7  Cal.  App.  398,  94  Pac.  582. 

Mandamus  will  lie  to  compel  the  city  clerk 
to  remove  such  question,  submitted  without 
legal  authority,  from  the  sample  ballots  sent 
to  voters,  and  from  the  voting  machines. — 
Galindo  v.  Walter,  8  Cal.  App.  284,  96  Pac. 
505. 

A  petition  for  a  vnit  of  mandate  wiU  not  lie 
to  compel  an  election  certificate  to  issue  to  a 
minority  candidate  for  justice  of  the  ^ace, 
where  it  plainly  appears  that  but  one  nustice 
of  the  peace  was  voted  for,  and  one  elected, 
even  if  the  township  should  be  determined  as 
matter  of  law  to  be  entitled  to  two  justices  of 
the  peace.  In  such  ease,  if  a  vacancy  exists, 
the  usual  procedure  would  be  for  the  super- 
visors to  fin  it  by  appointment. — Gray  v.  Mul- 
lins,  15  Cal.  App.  118,  113  Pac.  694. 

The  mode  and  manner  of  canvassing  elec- 
tion returns  is  provided  by  the  statute,  and 
when  a  showing  is  made  that  the  duty  so 
devolving  upon  the  board  of  supervisors,  sit- 
ting as  a  board  of  canvassers,  is  not  being 
performed,  or  is  being  performed  in  a  man- 
ner otherwise  than  that  provided  by  law, 
mandamus  is  the  proper  remedy. — ^People  ex 


rel  Del  Yalle  t.  Butler,  20  Cal.  App.  379, 
129  Pac.  600,  601. 

Where  there  is  a  clear  legal  right,  the 
courts  will  not  ordinarilv  refuse  to  enforce  it 
in  disregard  to  possible  consequences,  but, 
where  the  right  is  not  clear  and  the  duty  of 
the  court  is  imperative,  the  consequences  to 
flow  from  granting  the  remedy  may  be  con- 
sidered, and  this  is  especially  true  in  deter- 
mining whether  the  extraordinary  writ  of 
mandamus  should  issue. — ^Devlin  v.  Donnelly, 
20  Cal.  App.  495,  129  Pac.  607,  609. 

Mandamus  to  compel  board  of  canvass- 
ers to  reassemble  and  recanvass  votes. 
Ann.  Cas.  1912C,  1257. 

To  compel  election  officers  to  act  after 
they  have  met  and  adjourned.  36  L. 
B.  A.  (K.  8.)  1089. 


Appointment  of  board  of  elec- 


The  duty  imposed  upon  the  mayor  of  the 
eity  of  San  Francisco  to  appoint  a  board  of 
•lection  commissioners  in  pursuance  of  sec- 
tion 1  of  chapter  1  of  article  XI  of  the  city 
charter,  is  one  which  concerns  the  public, 
and  will  be  enforced  by  mandamus,  irrespec- 
tive of  any  default  or  negligence  of  the  mem- 
bers or  official  representatives  of  the  political 
party  entitled  to  representation  on  the  board. 
Independence  League  v.  Taylor,  155  Cal.  294, 
100  Pac.  860. 

See  SlACtioiig,  §§  20%  20b. 

§46.    TItlsi  to  and  powoBBion  of  office. 

Mandamus  will  not  lie  to  try  the  title  to 
a  public  office. — People  ex  rel.  Smith  v.  Olds, 
3  Cal.  167,  58  Am.  Dec.  398;  Meredith  v. 
Board  of  Sacramento  County  Supervisors,  50 
Cal.  433;  KeUy  v.  Edwards,  69  CaL  460,  11 
Pac.  1. 

Mandamus  lies  against  an  intruder  without 
title,  though  holding  a  certificate  of  election. 
Magee  v.  Board  of  Supervisors,  10  Cal.  376. 

Mandamus  will  not  lie  to  compel  the  su- 
pervisors to  issue  a  certificate  to  one  whom 
they  have  declared  not  elected. — ^Magee  v. 
Board  of  Supervisors,  10  Cal.  376. 

If  an  office  is  filled  de  facto,  a  writ  of 
mandate  does  not  lie  for  the  purpose  of  try- 
ing the  title  to  it. — Meredith  v.  Board  of 
Supervisors,  50  Cal.  433. 

Mandamus  will  not  lie  to  compel  Secretary 
of  State  to  certify  to  Governor  election  of 
congressmen  of  which  no  notice  was  given. — 
Peopla  V.  Thompson,  67  Cal.  627,  9  Pac.  833. 

Under  Code  of  Civil  Procedure,  section 
1085,  providing  that  the  writ  of  mandamus 
may.  issue  "to  compel  the  adinission  of  a 
party  to  the  use  and  enjoyment  of  a  right  of 
office  to  which  he  was  entitled,  and  from 
which  he  is  fully  precluded,"  such  writ  will 
lie  against  a  board  of  education,  to  restore  a 
teacher  who  has  been  "elected"  to  a  position 
from  which  she  has  been  removed  without 
cause,  her  right  to  retain  the  position  being 
given  by  express  provision  of  law. — Kennedy 
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▼.  Board  of  Education,  82  OaL  483,  22  Pae. 
1042. 

MandamuB  to  restore  officer  unlawfully 
removed.    12  Am.  Dee.  28. 

140.    BstabUflliment,  maintenance  aad  maa- 
a^^ement  of  achodla. 

The  principal  of  a  pnblie  graded  school 
refused  to  receive  a  child  into  the  school  for 
a  reason  which  was  not  good  in  law,  viz., 
that  the  applicant  was  a  person  of  color. 
Held,  on  mandamus  to  compel  him  to  admit 
such  child,  that  he  was  not  precluded  from 
relying  on  another  and  valid  reason  why  the 
ehUd  should  have  been  refused  admittance, 
viz.,  that  she  had  not  the  requisite  qualifi- 
eations  of  learning  to  enter  the  school  in 
question.  The  general  rule  that  a  party  who 
based  his  refusal  to  perform  an  act  on  some 
defect  in  the  proceedings  of  his  adversary 
will  not  afterward  be  permitted  to  allege  a 
new  or  additional  defect  does  not  apply  to 
Buch  a  case. — Ward  v.  Flood,  48  Cal.  36,  17 
Am.  Bep.  405. 

Mandamus  lies  to  compel  board  of  educa- 
tion to  restore  school  teacher  wrongfully  re- 
moved to  her  position. — ^Kennedy  v.  Board  of 
Bdueation,  82  Cal.  483,  491,  22  Pac.  1042. 

Mandamus  wUl  not  lie  to  compel  the  su- 
perintendent of  schools  to  draw  his  requisi- 
tion upon  the  auditor  for  the  expense  of  an 
attorney  unlawfully  employed  by  ue  board  of 
education  and  a  demurrer  to  a  petition  there- 
for was  properly  sustained. — Denman  v.  Web- 
ster, 139  CaL  452,  73  Pac.  139. 

Wliere  a  writ  of  mandate  was  sought  in 
the  superior  court  to  compel  defendant  to 
deliver  up  a  suspended  high  school  certifi- 
cate, and  iBsues  were  sufficiently  joined  upon 
an  alleged  demand  upon  defendants  before 
suit  for  the  relief  sought,  and  their  alleged 
refusal  to  grant  it,  and  the  findings  upon 
each  issues  were  against  the  applicant,  upon 
an  appeal  taken  by  him  upon  the  judgment- 
roll,  without  the  evidence,  it  must  be  pre- 
sumed that  the  findings  were  supported  by 
sufficient  evidence,  and  the  judgment  must  be 
affirmed. — ^Ferguson  v.  Board  of  Education,  7 
Cal.  App.  568,  95  Pac.  165. 

The  use  of  the  word  "dismissal,"  in  section 
1698  of  Political  Code,  applied  to  the  action 
of  the  trustees,  in  the  provision  for  a  hear- 
ing before  the  county  superintendent,  does  not 
imply  a  hearing  or  trial  before  the  trustees. 
It  implies  a  summary  disposal  of  the  case  by 
the  trustees  as  distingnisned  from  a  trial  of 
it.-— Taylor  v.  Marshall,  12  Cal.  App.  549,  107 
Pac.  1012. 

|46a^    Establishment  of  indepeBdent  reda- 
matioiL  dlfltrict. 

Land  owners  who  seek  to  have  their  lands 
in  a  particular  reclamation  district  set  off 
and  erected  into  an  independent  district,  and 
who  have  taken  aU  the  steps  and  proceedings 
to  that  end  required  by  sections  3446.  3472, 
3481  et  seq.  of  the  Political  Code,  and  upon 
ike  hearing  of  their  petition  established  all 
of  the  facts  required  by  law  by  uncontra- 
dietedy  material,  sufficient  and  competent  evi- 


dence, may  maintain  a  writ  of  mandate 
against  the  board  of  supervisors,  upon  their 
refusal  to  make  an  order  establishing  such 
independent  district,  to  compel  them  to  make 
such  order.  Upon  such  a  showing  being  made, 
the  petitioners  are  entitled  to  have  their  lands 
set  off  into  an  independent  district,  and  the 
board  of  supervisors  are  without  power  to 
arbitrarily  deny  it. — Inglin  v.  Hoppin,  156 
Cal.  483,  105  Pac.  582. 

§  47.    ProceedingB  relating  to  public  lands. 

Mandamus 'will  not  lie  to  compel  the  regis- 
ter of  the  California  land  office  to  issue  a 
certificate  to  a  purchaser  from  the  state,  who 
has  paid  the  purchase  money  and  received 
a  patent,  although  the  land  may  not  have 
been  the  property  of  the  state;  such  purchaser 
having  acquired  the  title  of  the  United  States 
bv  availing  himself  of  the  provisions  of  act 
of  Congress  of  March  1,  1877,  relating  to  in- 
denmity  school  sections  in  California. — Sulli- 
van V.  Shanklin,  63  Cal.  247. 

Where  an  applicant  for  the  purchase  of  a 
sixteenth  section  from  the  state,  after  such 
section  has  been  reserved  by  the  order  of 
the  Secretary  of  the  Interior,  seeks  to  select 
lieu  land  in  place  thereof,  he  is  entitled  to 
a  writ  of  mandate  to  compel  the  state  sur- 
veyor-general to  communicate  with  the  United 
States  land  office,  and  ask  that  the  land  se- 
lected by  such  applicant  as  lieu  land  be  ac- 
cepted in  part  satisfaction  of  the  grant  to 
the  state. — Alberger  v.  Kingsbury,  6  Cal.  App. 
93,  91  Pac.  674. 

When  the  surveyor-general  has  made  an 
order  of  reference  of  a  contest  as  to  the  right 
to  purchase  reclaimed  state  swamp-lands,  a 
patent  cannot  issue  until  the  contest  is  de- 
termined; and  pending  the  same  mandamus 
will  not  lie  to  compel  the  issuance  of  a  pat- 
ent, although  there  wa'b  a  period  before  the 
order  of  reierence  when  a  patent  might  have 
been  obtained  by  the  reclaiming  party,  who 
slept  upon  her  rights  until  it  was  too  late. — 
Blakeley  v.  Kingsbury,  6  Cal.  App.  707,  93 
Pac.  129. 

§48.    Proceedinga  to  procure  and  grant  of 
licenfles. 

Mandamus  cannot  issue  to  compel  the 
granting  of  a  license  to  keep  an  intelligence 
office  under  a  law,  upon  grounds  which,  if 
valid,  would  show  the  law  to  be  void. — People 
ex  rel.  Hall  v.  Supervisors  of  City  and  County 
of  San  Francisco,  20  Cal.  591. 

Act  of  May  17,  1861,  section  1,  authorizes 
the  issue  of  a  license  to  keep  an  intelligence 
office  to  such  persons  as  the  board  of  super- 
visors shall  direct.  The  plaintiff,  claiming 
that  this  was  an  unconstitutional  limitation 
upon  his  right  to  follow  a  lawful  avocation, 
sought  mandamus  to  compel  the  issue  of  a 
license  to  him.  Held,  that  upon  this  ground 
mandamus  could  not  be  issued. — ^People  ex  rel. 
Hall  V.  Supervisors  of  City  and  County  of  San 
Francisco,  20  Cal.  591. 

Such  restriction  being  void,  mandamus  will 
lie  at  suit  of  an  applicant  for  a  permit  for 
the  building  of  a  one-story  livery-stable  to 
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aeeommodate  more  than  six  horses,  as  pro- 
vided for  in  the  ordinance,  to  compel  the 
granting  of  snch  permit,  if  refused  solely  on 
the  ground  that  the  required  written  consent 
of  property  owners  was  not  presented  by  the 
applicant. — Coon  v.  Board  of  Public  Works, 
7  Gal.  App.  760,  95  Pac.  913. 

A  writ  of  mandate  will  not  lie  to  compel 
the  board  of  police  commissioners  of  the  city 
and  county  of  San  Francisco  to  issue  written 
permits  to  carry  weapons  to  the  agents  of  a 
corporation  organized  for  the  prevention  of 
cruelty  to  children  and  animals.  The  matter 
of  the  issuance  of  such  permits  is  in  the  dis- 
cretion of  the  board. — ^United  States  Protec- 
tive Assn.  v.  Board  of  Police  Commrs.,  14  CaL 
App.  249,  111  Pac.  755. 

§  49.    Public  iminroTemeiitfl — Grants  of  public 
aid  and  award  of  oontracta. 

Where  an  act  of  the  legislature  "empowers" 
the  board  of  supervisors  to  subscribe  for  a 
county  to  the  capital  stock  of  a  raUroad,  and 
provides  that  such  subscription  "shall  be" 
made  within  a  certain  time,  the  board  may 
be  compelled  to  subscribe  by  a  writ  of  man- 
damus.— ^Napa  Yal.  B.  Co.  v.  Board  of  Napa 
County  Supervisors,  30  Cal.  435. 

Where,  upon  an  application  for  a  writ  of 
mandate  to  compel  the  issue  and  delivery  of 
county  bonds  in  aid  of  a  railroad,  it  is  ap- 
parent that  everything  which  should  have 
been  done  by  the  railroad  company,  prece- 
dent to  its  right  to  demand  the  bonds,  has 
been  done,  the  writ  should  issue. — Santa  Cruz 
B.  Co.  V.  Board  of  Santa  Cruz  County  Super- 
visors, 62  Cal.  239. 

Under  the  charter  of  the  citv  of  Oakland 
the  superintendent  of  streets  has  the  final 
determination  of  the  facts  as  to  whether  the 
owners,  or  their  agents,  of  three-fourths  of 
the  frontage  on  the  street  where  work  is  to 
be  done  elected  to  do  the  work  ordered  on 
the  street  on  which  they  front,  and  after  he 
has  entered  into  a  contract  with  such  persons 
he  cannot  be  compelled  by  a  writ  of  manda- 
mus to  enter  into  a  contract  for  the  work 
with  the  contractor  to  whom  the  city  council 
awarded  the  work.— Fairchild  v.  Wall,  93  CaL 
401,  29  Pac.  60. 

Under  Statutes  of  1891,  chapter  216,  see- 
tion  25,  subdivision  23,  providing  that  the 
board  of  supervisors  shall  ^x  the  price  of  all 
county  advertising,  mandamus  will  not  lie 
to  compel  such  board  to  contract  for  such 
advertising  by  giving  public  notice  calling 
for  proposals.  Such  statute  repeals  Political 
Code,  section  3766,  providing  that  county  ad- 
vertising must  be  contracted  for  with  the 
lowest  bidder. — Maxwell  v.  Board  of  Super- 
visors, 3  Cal.  Unrep.  782,  32  Pac.  443. 

Mandamus  will  lie  at  instance  of  taxpayer 
to  compel  city  council  to  advertise  for  bids 
for  lighting  streets  as  provided  in  act  of  1895. 
Santa  Bosa  Lighting  Co.  v.  Wbodward,  119 
Cal.  30,  34,  50  Pac.  1025. 

The  charter  of  San  Francisco  (Stats.  1899, 
p.  255,  sec.  1)  provides  that  all  contracts 
for  printing  "must  be  made  by  the  super- 
visors with  the  lowest  bidder  offering  ade- 


4niate  security,"  and  (Stats.,  p.  258,  see.  5) 
tnat  "when  the  supervisors  believe  that  tha 
public  interests  will  be  subserved  thereby 
they  may  reject  any  and  all  bids."  Code  of 
Civil  Proeednre,  section  1085,  declares  that 
mandamus  may  issue  '*to  compel  the  perform- 
ance of  an  act  which  the  law  specially  en* 
joins,  as  a  duty  resulting  from  an  office." 
Held  that,  where  the  supervisors  have  re- 
jected all  bids  "for  the  reason  that  public 
Solicy  demands  such  action  be  taken,"  man- 
amus  will  not  issue  to  compel  them  to  make 
the  contract  with  the  lowest  bidder. — Stanley- 
Taylor  Co.  V.  Board  of  Supervisors,  135  CaL 
486,  67  Pac.  783. 

Mandamus  will  not  lie  to  eompel  the  board 
of  county  supervisors  to  create  a  separate 
reclamation  district  out  of  the  petitioners' 
lands,  since  snch  board  exercises  a  discretion- 
ary function  in  reviewing  the  conflicting  evi- 
dence as  to  whether  sudi  lande  are  capable 
of  independent  reclamation. — Inglin  v.  Snider, 
1^3  Cal.  747,  127  Pac.  60. 

Section  3  of  article  XTT  of  the  charter  of 
the  city  and  county  of  San  Francisco  pro- 
vides that  the  board  of  supervisors  can  only 
act  upon  a  petition  for  the  acquiring  of  pub- 
lie  utilities,  upon  receiving  a  certificate  from 
the  clerk  that  the  petition  contains  the  re- 
quired number  of  genuine  signatures.  Since 
this  section  has  not  prescribed  any  procedure 
for  ascertaining  the  genuineness  of  several 
thousand  signatures  of  purported  electors, 
the  clerk  cannot  be  compelled  to  certify 
thereto. — O'Connell  t.  Behan,  19  Cal.  App. 
Ill,  124  Pac.  1038. 

To  compel  award  of  public  contract  to 
lowest  bidder.    30  L.  B.  A.  (N.  8.)  128. 

To  compel  letting  of  contracts  to  the 
lowest  responsible  bidder.  50  Am.  St. 
Bep.  489. 

To  enforce  right  of  lowest  bidder  on  pub- 
lic contract.    26  L.  B.  A.  711. 

§60.    ApFropriatioii  or  other  diqKMition  of 
public  money. 

Money  received  by  the  state  treasurer,  al- 
though collected  and  specially  appropriated 
under  an  invalid  act,  should  not  be  paid  into 
the  general  fund.  Held,  therefore,  that  man- 
damus should  not  issue  to  compel  the  state 
treasurer  to  pay  into  the  general  fund  money 
collected  under  the  drainage  act. — Camron  t. 
Weil,  57  CaL  547. 

Mandamus  cannot  issue  to  a  city  treasurer 
to  set  apart  moneys  for  a  sinking  fund,  when 
those  moneys  had  already  been  expended  by 
him,  though  illegally,  at  the  date  of  the  ap- 
plication.—Bates  V.  Porter,  74  Cal.  224,  15 
Pac.  732;  Haumeister  v.  Porter,  16  Pac.  187. 

Statutes  of  1875-76,  pa^e  439,  relating;  to 
widening  Dupont  street,  in  San  Francisco, 
provides  for  the  sale  of  bonds,  and  that  the 
proceeds  be  held  to  pay  damages  awarded  to 
property  holders.  Section  9  provides  that  the 
treasurer  of  the  city  and  county  shall  hold 
such  money,  to  be  known  as  the  ''Dupont 
Street  Fund.''  Section  13  provides  for  the 
levy  and  collection  of  a  tax  for  the  payment 
of  the  interest  on  the  t^onds,  and  for  a  tax 
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for  redeeming  the  bonds.  In  an  applieatioa 
for  a  mandate  to  the  treasurer  to  pay-  the 
balance  of  a  certain  warrant  for  damages  un- 
der said  act,  it  appeared  that  the  fund  derived 
from  the  sale  of  bonds  had  been  illegally  used 
in  paying  interest  on  the  same,  and  with  the 
fund  coUected  for  the  interest  bonds  had  been 
redeemed,  leaving  the  fund  derived  from  the 
sale  of  bonds  exhausted.  Held,  that  under 
Code-  of  Civil  Procedure,  section  1085,  which 
provides  for  the  issuance  of  a  mandate  to 
enforce  an  act  specially  enjoined  by  law, 
plaintiff  was  not  entitled  to  tiie  writ  to  com- 
pel the  treasurer  to  divert  the  fund  collected 
for  payment  of  interest  or  to  redeem  the 
bonds,  to  the  payment  of  damage. — Priet  ▼• 
Beis,  93  Cal.  85,  28  Pae.  798. 

§61.    Audit  and  allowaaca  of  acoovnts  and 


Mandamus  wiU  lie  to  compel  the  controller 
of  the  state  to  audit  the  account  of  a  mem- 
ber of  the  legislature,  for  the  daily  eompen- 
sation  fixed  by  law. — ^Fowler  ▼.  Peirce,  2  Cal. 
165. 

Mandamus  lies  to  compel  supervisors  to 
audit  account  and  issue  warrants  accordingly. 
Tuolumne  County  v.  Stanislaus  County,  6  Ual. 
440. 

A  court's  mandate  to  the  board  of  super- 
visors of  a  county  directing  it  to  proceed  to 
audit  certain  claims  is  not  to  be  taken  as 
directing  an  audit  that  must  be  favorable  to 
the  petitioner. — People  ex  rel.  San  Francisco 
Oas  Co.  V.  Board  of  Supervisors  of  San  Fran. 
Cisco,  1  Cal.  Unrep.  68. 

Mandamus  will  not  lie  to  compel  the  board 
of  county  supervisors  to  reconsider  their  de- 
cision in  refusing  to  allow  a  claim. — Tilden 
V.  Board  of  Sacramento  County  Supervisors, 
41  Cal.  68. 

Mandamus  lies  to  compel  state  examiners 
to  audit  a  claim  of  which  they  have  no  dis- 
cretion as  to  amount. — Lawrence  v.  Booth,  46 
CaL  187,  189. 

If  there  is  an  ordinance  of  a  city  prohibit- 
ing its  treasurer  from  payiuf^  any  warrant 
drawn  on  him,  unless  the  claim  upon  which 
the  warrant  is  based  has  been  audited  and 
allowed  by  the  common  council,  mandamus 
will  not  lie  to  compel  the  treasurer  to  pay 
a  warrant  based  on  a  claim  which  has  not 
been  thus  audited  and  allowed. — Dubordieu 
V.  Butler,  49  Cal.  522. 

Under  sections  213  and  214  of  the  charter 
of  the  city  of  Los  Angeles  (Stats.  1889, 
p.  456)  the  city  auditor  is  required  to  make 
a  record  of  and  number  a  demand  payable 
out  of  the  library  fund,  upon  its  being  again 
approved  by  the  board  of  directors  of  the 
public  library  after  he  has  rejected  it;  and, 
if  a  writ  of  mandate  issues  to  compel  him 
so  to  do,  he  is  in  no  way  aggrieved  by  the 
judgment,  notwithstanding  the  payee  of  the 
demand  could  have  presented  it  to  the  treas- 
urer, and  had  it  paid  without  its  being  so 
reeorded  and  numbered. — Kelso  ▼.  Teale,  106 
CaL  477,  39  Pac.  948. 

Act  of  February  27,  1866  (Stats.  1865-46, 
p.  122)^  fixes  the  amount  of  fees  which  jurors 


in  the  county  and  city  of  San  Francisco  shall 
receive,  and  provides  for  payment  by  the 
parties  in  civil  cases,  but  makes  no  provision 
lor  payment  in  criminal  cases;  and  the  city 
charter  (Stats.  1856,  p.  145)  provides  that 
municipal  funds  may  be  used  to  pay  the 
fees  01  jurors  in  criminal  cases  when  the 
same  are  by  law  payable  out  of  the  county 
treasury,  and  forbids  such  payment  unless 
required  by  law.  Held,  that  mandamus  will 
not  lie  to  compel  the  sui>ervisors  of  the  city 
and  county  of  San  Francisco  to  allow  a  claim 
against  the  city  and  county  for  services  ren- 
dered as  a  juror  in  criminal  cases  in  the 
superior  court  of  said  city  and  county.-* 
Birch  V.  Phelan,  127  Cal.  49,  59  Pac.  209. 

Mandamus  will  lie  to  compel  the  auditor 
to  audit  and  approve  a  claim  properly  al- 
lowed by  the  supervisors,  upon  the  assessor's 
recommendation,  for  the  reiunding  of  a  sum 
of  taxes  erroneously  paid,  on  account  of  a 
clerical  mistake  of  the  taxpayer's  bookkeeper 
in  listing  credits  in  an  excessive  sum  on  one 
hundred  thousand  dollars,  which  led  the  as- 
sessor to  change  a  truly  stated  balance  of 
credits  over  debts,  so  as  to  increase  the  bal- 
ance by  that  excessive  sum,  without  notice 
to  the  taxpayer,  thus  exacting  taxes  upon 
said  sum  which  were  not  in  fact  due. — ^Pa- 
cific Coast  Co.  V.  Wells,  134  CaL  471,  66  Pae. 
657. 

Where  claims  against  the  city  for  water 
supplied  thereto  were  presented  to  the  audi- 
tor and  by  him  rejected,  and  were  afterward 
allowed  by  the  city  council  and  board  of 
public  works,  and  approved  by  the  mayor, 
and  again  presented  to  the  auditor  and  re- 
jected, the  discretionary  powers  of  the  audi- 
tor to  reject  has  been  exhausted,  and  manda- 
mus will  lie  to  compel  the  performance  of 
his  duty  to  audit  the  claims,  if  they  were 
properly  chargeable  against  the  city  .---Contra 
Costa  Water  Co.  v.  Breed,  139  Cal.  432,  73 
Pac.  189. 

The  state  board  of  examiners  not  having 
authority  to  "entertain  for  a  second  time  a 
demand  against  the  state  once  rejected  by  it, 
unless  such  facts  are  presented  as  in  suits 
between  individuals  would  furnish  sufficient 
ground  for  granting  a  new  trial"  (Pol,  Code, 
sec.  670),  mandamus  does  not  lie  to  compel 
the  allowance  of  a  claim  which  the  board  has 
once  rejected.^Sullivan  v.  Gage,  145  CaL 
759,  79  Pac.  537. 

The  supervisors  have  no  jurisdiction  to 
allow  an  excessive  claim  for  money  paid  upon 
redemption  from  a  sale  to  the  state  for  de- 
linquent taxes,  owing  to  an  erroneous  esti- 
mate of  the  auditor,  where  such  claim  was 
presented  for  allowance  more  than  one  year 
after  the  payment  was  made,  and  the  claim 
therefor  accrued;  and  mandamus  will  not  lie 
to  compel  the  auditor  to  allow  such  claim, 
nor  to  obtain  relief  on  the  ground  of  fraua 
or  mistake  in  the  auditor's  estimate. — ^Mur- 
phy V.  Bondshu,  2  Cal.  App.  249,  83  Pac.  278. 

A  writ  of  mandate  cannot  be  allowed  to 
enforce  compensation  allowed  during  a  term 
of  office  of  members  of  the  council  which  did 
not  before  exist;  and  the  ]|9etition  therefor 
does  not  state  a  eause  of  action  upon  a  claim 
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for  gneh  eompengation  not  established  by  tbe 
terms  of  tlie  cliarter,  against  the  county  andi- 
tor,  where  no  elaim  therefor  is  shown  to  have 
been  first  presented  to  the  auditing  commit- 
tee and  passed  upon  by  them,  as  required  by 
the  charter. — Woods  ▼.  Potter,  8  Gal.  App.  41, 
95  Pac.  1125. 

The  superior  court  properly  refused  a  writ 
of  mandate  on  behalf  of  a  member  of  the 
board  of  equalization  of  the  city  of  Wood- 
land, to  compel  the  president  of  the  board  of 
trustees  to  draw  his  warrant  in  favor  of  the 
petitioner  for  an  excess  of  service  beyond 
the  time  fixed  by  a  municipal  ordinance  of 
that  city  limiting  such  service  to  the  period 
of  two  weeks.— ^liite  ▼.  Mitchell,  11  Cal. 
App.  202,  104  Pac.  333. 

There  being  no  eonstitntional  objection  to 
the  act  of  1911,  designated  as  the  "juvenile 
court  law,"  mandamus  will  lie  to  compel  the 
payment  by  the  county  auditor  of  the  salary 
of  a  probation  officer  legally  appointed  un- 
der the  provisions  of  that  act. — ^Moore  ▼• 
Williams,  19  Cal.  App.  600,  127  Pae.  609. 


§52.    Ime  of 
mentk 


wanants  or  ozdon  for  paj* 


Mandamus  does  not  lie  to  compel  super- 
visors to  issue  warrants  for  a  specified  sum. — 
Tuolumne  County  v.  Stanislaus  County,  6  Cal. 
440. 

Act  of  drawing  warrant  or  paying  money 
out  or  treasury  is,  in  most  cases  merely  min- 
isterial, and  not  political,  and  the  officer,  in 
such  cases,  is  not  amenable  to  the  courts, 
and  bound  by  their  orders. — Nougues  ▼.  Doug- 
lass, 7  Cal.  65. 

The  courts  have  power  to  compel  by  man- 
damus, state  officers  to  issue  warrants  for 
money  due  under  a  contract  with  the  state.^ 
People  ex  rel  McCauley  v.  Brooks,  16  Cal.  11. 

Mandamus  lies  to  compel  auditor  to  draw 
a  warrant,  notwithstanding  remedy  on  official 
bond.—Babcock  v.  Goodrich,  47  Cal.  488. 

Mandamus  will  not  He  to  eompel  controller 
to  draw  a  warrant  in  favor  of  supreme  court 
reporter  for  a  greater  sum  than  constitution 
allows  for  his  salary.— Smith  v.  Kenfield,-57 
Cal.  138. 

Mandamus  lies  to  eompel  board  to  draw 
warrant  for  supplies  furnished  it  when  re- 
jection of  claim  was  arbitrary  and  capri- 
cious, though  board  has  diseretion  to  allow  or 
reject  claim. — Raiseh  v.  Board  of  Education, 
81  Cal.  542,  546,  22  Pac.  890. 

Mandamus  will  not  lie  to  eompel  a  city 
auditor  to  draw  a  warrant  pursuant  to  an 
ordinance  appropriating  monev  to  pay  the 
claim  of  B.,  and  directing  the  auditor  to 
draw  his  warrant  in  favor  of  B.  for  such 
sum,  his  duty  not  being  ministerial  merely 
under  the  city  charter,  providing  that  every 
demand  shall  be  presented  to  him  for  ap- 
proval, and  that  ne  shall  "satisfy  himself 
whether  the  money  is  legally  due." — Booney 
V.  Snow,  131  Cal.  51,  63  Pac.  155. 

Mandamus  is  the  appropriate  method  of 
compelling  the  proper  officer  to  pay  the  sal* 


ary  of  a  public  servant  as  fixed  by  law.  In 
such  a  ease,  the  law  being  aseertained,  the 
function  of  the  auditor  is  ministerial^  and  it 
is  his  duty  to  order  the  payment  of  a  lawful 
claim,  and  he  cannot  avoid  the  application  of 
mandate  to  compel  the  performance  of  such 
duty  by  saying  that  in  mistakenly  acting 
upon  a  claim  he  has  exercised  his  discretion. 
Tne  same  doctrine  applies  to  the  ease  of  the 
allowance  of  a  claim  for  official  salary  by 
the  auditing  committee  of  the  city  of  San 
Diego.— Puterbaugh  ▼.  Wadham,  162  CaL  611, 
123  Pac.  804. 

Mandamus  is  an  appropriate  remedy  to 
compel  an  auditing  officer  to  issue  a  warrant 
for  the  compensation  of  the  employees  or 
officers  of  a  city,  county,  or  state,  where  the 
amount  thereof  is  so  fixeid  by  law,  ordinance, 
or  otherwise  that  the  act  of  auditing  the 
same  and  drawing  a  warrant  accurately  is 
merely  ministerial  in  character.— Scott  ▼. 
Boyle,  164  Cal.  321,  128  Pae.  941,  942. 

• 

Mandamus  wiU  lie  to  compel  a  eity  auditor 
to  draw  his  warrant  upon  the  treasurer  in 
favor  of  a  person  who  has  filed  with  him  a 
duly  authenticated  copy  of  a  judgment  ob- 
tained against  a  creditor  of  the  municipality, 
notwithstanding  the  fund  out  of  which  such 
payment  should  be  made  has  been  subse- 
quently wrongfully  disbursed  by  such  officer. 
Ott  Hardware  Co.  ▼.  Davis,  165  Cal.  795,  134 
Pac.  973. 

Mandamus  will  lie  to  eompel  a  city  auditor 
to  draw  his  warrant  upon  the  treasurer  in 
favor  of  a  person  who  has  filed  with  him, 
pursuant  to  section  710  of  the  Code  of  Civil 
Procedure,  an  authenticated  transcript  of  a 
judgment  obtained  against  a  creditor  of  the 
municipality,  notwithstandins  that  by  the 
provisions  of  the  charter  of  tiie  municipality 
the  mayor  is  required  to  sign  all  warrants 
on  such  treasurer. — Ott  Hardware  Co.  v. 
Davis,  165  Cal.  795,  184  Pae.  978. 

The  aetion  for  the  writ  of  mandate  to  eom- 
pel payment  of  the  excess  is  not  one  for  the 
relief  on  the  ground  of  mistake,  and  does  not 
come  within  section  338  of  the  Code  of  Civil 
Procedure,  but  is  an  action  for  relief  under 
section  3804  of  the  Political  Code. — ^Murphy 
▼.  Bondshu,  2  Cal.  App.  249,  83  Pac.  278. 

The  plaintiff  was  not  entitled  to  recover 
interest  on  the  interest  coupons  from  the 
date  of  their  maturity,  or  the  demand  made 
upon  the  defendant  in  mandamus.  Any  per- 
sonal liability  of  the  defendant  for  interest 
or  damages  for  refusal  to  comply  with  the 
demand  cannot  be  enforced  through  the 
medium  of  a  writ  of  mandate. — ^Hewel  ▼. 
Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 

An  ordinance  of  the  city  and  county  of 
San  Francisco,  duly  passed,  providing  for  the 
appointment  of  an  additional  assistant  dis- 
trict attorney  to  those  authorized  by  the 
charter,  makes  him  a  legal  assistant  or  deputy 
district  attorney,  and  the  appointment  is  of 
the  same  dignity  as  if  the  ordinance  had 
been  embodied  in  the  charter;  and  mandamus 
wil]  lie  to  compel  the  auditor  to  draw  a  war- 
rant for  his  salary  payable  out  of  flio  general 
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fund,  as  fixed  in  the  ordinance. — Harrison  v. 
Horton,  5  Cal.  App.  415,  90  Pac.  716. 

The  Woman's  Belief  Corps  Home  Associa- 
tion, an  eleemosynary  corporation,  having 
been  intended  to  be  made,  and  naving  been 
pntetieaily  made,  a  state  institution,  and 
placed  under  state  control  by  the  act  of 
1897,  appropriating  the  sum  of  ten  thousand 
dollars  **for  the  support  and  maintenance  of 
the  ex-army  nurses  and  the  widows,  wives, 
mothers  and  dependent  destitute  maiden 
daughters  or  sisters  of  Union  veterans  who 
•erved  honorably  in  the  Civil  War,  residing 
in  the  home  at  Evergreen,  Santa  Clara  county 
under  the  auspices  of  the  Woman's  Belief 
Corps  Home  Association,"  to  be  paid  in  an- 
nual installments  as  directed,  mandamus  will 
lie  at  the  instance  of  its  directors,  appointed 
by  the  Governor,  and  sworn  as  state  officers 
under  the  act  to  compel  the  state  controller 
to  draw  his  warrant  for  the  unexpended  bal- 
ance of  such  appropriation,  which  had  been 
audited  and  approved  by  the  state  board  of 
examiners,  in  conformity  with  said  act. — 
Board  of  Directors  v.  Nye,  8  Cal.  App.  527,  97 
Pac.  208. 

Mandamus  will  lie  to  compel  a  city  auditor 
to  draw  his  warrant  for  monev  due  for  the 
monthly  salary  of  a  police  clerk,  in  favor  of 
a  justice  of  the  peace,  in  pursuance  of  a  gar- 
nishment thereof  under  a  judgment  rendered 
against  the  police  clerk  in  the  justice's  court 
for  necessaries  supplied  to  him.  in  pursuance 
of  section  710  of  the  Code  of  Civil  Procedure, 
notwithstanding  a  prior  void  assignment  ox 
such  salary,  and  a  prior  warrant  drawn  there- 
for in  favor  of  the  assignee,  in  the  absence 
of  proof  that  the  police  clerk  acted  in  good 
faith  in  making  such  assignment,  and  that 
the  issued  warrant  had  been  paid. — Wilkes  v. 
Sicvera,  8  Cal.  App.  659,  97  Pac.  677. 

Although  the  writ  of  mandamus  will  not 
compel  the  performance  of  an  impossible 
thing,  yet  a  city  auditor  who  has  issued  an 
outstanding  warrant  to  an  assignee,  which  is 
void,  both  the  auditor  and  the  assignee  being 
chargeable  with  knowledge  of  its  invalidity, 
the  auditor  cannot  shield  himself  on  the 
ground  that  the  court  will  not  compel  him 
by  mandamus  to  do  the  impossible  tning  of 
issuing  a  second  warrant,  because  he  has 
issued  the  prior  warrant  to  the  assignee.— 
Wilkes  V.  Sievers,  8  Cal.  App.  659,  97  Pac. 
677. 

Mandamus  will  lie  to  require  the  state  eon- 
troUer  to  draw  his  warrant  in  favor  of  an 
incumbent  of  a  state  office  for  the  increased 
ulary  provided  for  in  the  amendment  to  the 
constitution. — Eangsbury  v.  Nye,  9  Cal.  App, 
674,  99  Pac.  985. 

Mandamus  will  not  lie  to  compel  tha^pay- 
nent  of  deputies  from  the  county  treasury,^ 
where  the  law  at  the  beginning  of  the  term" 
of  a  county  officer  required  him  to  pay  his 
deputies  and  assistants  out  of  his  salary. — 
Hanson  v.  Underbill,  12  Cal.  App.  545,  107 
Pac.  1016. 

Under  section  710  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  the  filing  of  the 
transcript  of  a  judgment  with  the  auditor 
of  any  conntj  from  which  money  is  owing 


to  the  judgment  debtor,  whereupon  It  be- 
comes the  duty  of  the  auditor  to  draw  hia 
warrant  in  favor  of  the  court  from  the  docket 
of  which  the  transcript  was  taken,  mandamus 
lies  to  compel  the  auditor  to  draw  his  war- 
rant in  favor  of  the  assignee  of  a  claimant 
as  to  any  amount  assigned  prior  to  the  filing 
of  the  transcript,  and  in  favor  of  the  court 
as  to  any  amount  involved  in  case  the  tran- 
script is  filed  before  an  assignment. — First 
Nat.  Bank  of  Chico  ▼.  Tyler,  21  Cal.  App.  791, 
ia2  Pac.  1053. 

§  58.    iHRie  of  bonds  or  otlier  security. 

A  writ  of  mandamus  does  not  lie  against 
the  clerk  of  the  board  of  supervisors  to  com- 
pel him  to  countersign  bonds  which  the  board 
are  bound  to  issue,  when  the  latter  has  not 
directed  him  or  given  him  an  opportunity  to 
countersi^  them. — People  ex  rel.  Central  P. 
B.  Co.  V.  Board  of  San  !v*rancisco  Supervisors, 
27  Cal.  655. 

The  "act  to  provide  for  org^inization  and 
government  of  irrigation  districts,''  etc. 
(Sess.  Laws  1887,  p.  29),  authorizing  such  a 
district  to  issue  bonds  signed  by  its  president 
and  secretarjT  for  raising  money  to  conduct 
necessary  irrigating  canals,  etc.,  and  levy  as- 
sessments for  the  payment  thereof  upon  the 
real  estate  of  the  district,  is  not  unconstitu- 
tional as  contemplating  unequal  taxation,  or 
taxation  for  other  than  a  public  purpose,  and 
the  secretary  of  a  district  may  be  compelled 
by  mandate  to  sign  such  bonds. — Turlock  Irr. 
Dist.  V.  Williams,  76  Cal.  860,  18  Pac.  379. 

In  mandamus  to  the  auditor  to  countersign 
a  street  assessment  warrant,  pursuant  to 
Laws  of  1871-72^  paee  813,  it  is  no  defense 
that  a  previous  invalid  assessment  has  been 
issued,  or  that  some  of  the  property  owners 
then  paid  their  proportion,  as  such  payments 
are  to  be  treated  as  aavances. — Wood  v. 
Strother,  76  Cal.  545,  9  Am.  St.  Bep.  249,  18 
Pac.  766. 

Mandamus  will  lie  to  eompei  the  city  clerk 
of  the  city  of  Los  Angeles  to  countersign 
authorized  improvement  bonds  of  the  city 
pursuant  to  section  6  of  the  act  of  March  19, 
1889,  as  amended  in  1893. — City  of  Los 
Angeles  v.  Hance,  122  Cal.  77,  54  Pac.  387. 

Los  Angeles  city  ordinance  of  July  7, 1899, 
recited  the  necessity  of  issuing  school  bonds 
to  an  amount  of  two  hundred  and  twenty 
thousand  dollars  to  build  a  high  school,  and 
two  hundred  thousand  dollars  to  build  other 
school  buildings.  Ordinance  of  July  24,  1899, 
submitted  these  propositions  to  popular  elec- 
tion, but  by  a  clerical  error  provided  that 
the  high  school  bonds  should  be  voted  for  or 
against  as  "general  public  school  bonds,"  and 
the  general  school  bonds  as  "high  school 
bonds."  The  form  of  ballot  was  subscribed, 
but  afforded  no  further  guidance  to  the  voter. 
The  proposition  for  "high  school  bonds"  was 
lost  but  that  for  "general  public  school  bonds" 
was  carried.  Held,  that  the  city  clerk  prop- 
erly refused  to  countersign  general  public 
school  bonds  issued  on  the  assumed  authority 
of  this  election,  and  that  mandamus  to  com- 
pel him  to  do  so  was  properly  refused. — City 
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of  Lo8  Angeles  ▼.  Hanee,  130  Cal.  278.  62  Pac. 
484. 

A  writ  of  mandate  will  lie  to  compel  the 
treasurer  of  the  municipality  to  countersign 
the  bonds  issued  for  the  aggregate  sum;  but 
it  will  be  his  duty*,  upon  sale  thereof,  to  place 
the  money's  in  the  municipal  treasury-  to  the 
credit  of  the  proper  improvement  fumds. — 
Mill  Valley,  Town  of,  v.  House,  142  C£,  698, 
76  Pac.  658. 

§64.    Payment  of  debti  and  daJint  In  gen- 
eral. 

Mandamus  will  lie  to  compel  controller  to 
pay  members  of  legislature. — ^Fowler  ▼.  Peirce, 
2  Cal.  165. 

The  treasurer  can  pajy  money  only  on  war^ 
rants  on  properly  audited  claims:  therefore 
mandamus  will  not  lie  to  compel  nim  to  pay 
interest  on  demand  by  the  holders  of  county 
bonds. — ^People  v.  Fogg,  11  Gal.  351. 

Mandamus  will  lie  to  compel  the  county 
supervisors  to  raise  a  tax  for  tne  payment  of 
county  bonds  issued  under  a  legislative  act 
authorizing  the  issue  of  the  bonds,  and  pro- 
viding for  their  payment  by  means  of  the 
tax. — English  v.  Board  of  Supervisors,  19  GaL 
172. 

Mandamus  is  appropriate  remedy  to  en- 
force payment  of  judgment  by  the  board  of 
supervisors. — ^People  ex  rel.  Frank  v.  Board 
of  Supervisors  of  San  Francisco,  21  Gal.  668. 

Where  certain  loan  commissioners  adver- 
tised to  pay  bonds  which  they  had  been  au- 
thorized to  issue,  and  which  were  to  be  pa3d 
out  of  a  certain  fund  set  apart  for  that  pur- 
pose by  law.  an  application  for  a  mandamus 
to  compel  tnem  to  satisfy  the«^eame  in  coin 
was  properly  denied  upon  it  appearing  that 
there  was  no  coin  in  that  fund,  though  the 
bonds  were  expressly  payable  in  coin  only.^ 
People  V.  Gook,  39  Cal.  658. 

When  the  legislature  makes  it  the  duty  of 
the  supervisors  of  a  county  to  levy  a  tax 
sufficient  to  pay  the  interest  on,  and  ulti- 
mately satisfy  the  principal  of,  outstanding 
bonds  of  the  county,  the  board  must  fairly 
exprcise  its  judgment  with  a  view  to  effect 
the  end  contemplated,  and,  if  it  refuses  to  do 
so,  may  be  compelled  by  writ  of  mandate. — 
Bobinson  v.  Supervisors  of  Butte  County,  43 
Gal.  353. 

If  a  board  of  water  commissioners  draws 
warrants  upon  the  treasurer  of  the  city  pay- 
able out  of  the  "water  fund/'  and  the  fund 
is  then  derived  from  'Vater  rates,"  but,  be- 
fore money  comes  into  the  fund  to  pay  them, 
an  act  is  passed  by  which  the  "water  fund" 
was  to  be  supplied,  not  only  from  such  rates, 
but  by  taxation  on  the  land  supplied  with 
water,  the  new  "water  fund"  is  not  the  one 
upon  which  the  warrants  were  drawn,  and 
mandamus  will  not  lie  to  compel  the  treasurer 
to  pay  them  out  of  the  same. — ^Dubordien  v. 
Butler,  49  Gal.  512. 

A  obtained  judgment  against  a  city  for 
injury  to  his  property  from  a  riot.  The  board 
of  supervisors  determined  by  ordinance  to 
pay  the  judgment,  which  A  assigned  to  B. 


The  city  attorney,  upon  his  own  responsi- 
bility, took  an  appeal.  Held,  tnat  B,  by  man- 
damus, could  compel  payment. — Bank  of  Cali- 
fornia V.  Shaber,  55  Gal.  822. 

Where  the  provisions  of  a  municipal  char- 
ter make  it  the  duty  of  the  treasurer  to  pay 
the  interest  of  certain  bonds,  when  the  same 
falls  due,  out  of  a  tund  provided  for  that 
purpose,  such  payment  is  a  duty  specially  en- 
joined by  law  upon  the  officer,  and  may  be 
enforced  by  mandamus. — Meyer  v.  Porter,  65 
Gal.  67,  2  Pac.  884. 

As  Statutes  of  1858,  pages  279,  280,  pro* 
Tiding  for  the  payment  by  the  city  of  Sacra* 
mento  of  certain  bonds  makes  no  provision 
for  the  payment  by  tne  city  treasurer  of 
other  than  annual  interest,  mandamus  will 
not  lie  against  him  for  the  payment  of  inter- 
est on  unpaid  interest. — Davis  v.  Porter,  6ft 
Gal.  658,  6  Pac.  746;  Bates  v.  Gerber,  82  CaL 
550,  22  Pac.  1115;  Davis  v.  City  of  Sacra* 
mento,  82  Gal.  562,  22  Pac.  1118. 

Officer  cannot  be  compelled  to  pay  money 
by  mandate  unless  it  is  in  his  official  custody, 
subject  to  payment  of  the  demand  when  writ 
is  sued  out. — People  v.  Keis,  76  Gal.  269,  275^ 
18  Pac.  309. 

Under  the  act  of  the  legislature  commonly 
known  as  the  "Consolidation  Act"  (article 
YI,  section  92),  providing  that  any  person 
may  appeal  from  the  rejection  of  his  claim 
by  the  county  auditor  to  the  county  boards 
whose  decision  thereon  shall  be  final,  a  writ 
of  mandate  will  issue  against  the  auditor 
to  pay  a  claim  allowed  b^  the  county  board 
on  appeal  from  its  rejection  by  him,  though 
the  rejection  may  have  been  justified  on  it* 
first  presentation. — ^Falk  v.  Strother,  84  Cal. 
544,  22  Pac.  676,  24  Pac.  110. 

Where,  pending  an  appeal  by  a  city  treas* 
urer  from  an  order  directing  him  to  pay  ax- 
tain  coupons  out  of  certain  moneys  paid  in 
under  protest,  the  action  by  the  property 
owners,  who  paid  in  the  money,  to  recover 
the  same,  is  determined  against  them,  the  de* 
f ense,  to  the  issuance  of  the  writ,  of  the  pend- 
ency of  such  action,  is  unavailable. — Living* 
ston  V.  Widber,  5  Cal.  Unrep.  657,  47  Pac.  247. 

Mandamus  will  not  lie  to  the  county  treas* 
urer  to  compel  payment  of  a  warrant  drawn 
by  the  auditor  under  void  order. — Murphy  v. 
Madden,  130  Gal.  674,  63  Pac.  80. 

Where  lands  were  condemned  i»  an  actios 
for  street  widening,  and  the  assessments 
were  coUected  and  paid  into  the  eity  treaa* 
ury,  and  there  was  no  appeal  from  tJie  judg- 
ment of  condemnation,  and  the  trial  court, 
decided  in  favor  of  tke  validity  and  reg- 
ularity of  the  proceedings^  and  there  was  n<^ 
stay  pending  an  appeal  involving  such  va- 
lidity and  regularity,  a  proceeding  in  man- 
damus to  compel  the  payment  of  such  funds 
in  the  treasuiy  to  the  property  owners  can- 
not serve  to  review  the  correctness  of  the 
action  of  the  trial  court;  and  where  the 
board  of  public  works  refused  to  draw  war- 
rants for  such  funds  in  favor  of  the  property 
owners,  pending  such  appeal,  a  peremptory 
writ  of  mandate  will  be  granted  to  compel 
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sneh    aetion. — ^Eberle    ▼.    Hnbbard,    18    CaL 
App.    704,    124   Pae.    454. 

To  compel  payment  of  municipal  debt  b/ 
enstodian  of  funds.     14  L.  B.  A.  773. 

To  compel  payment  of  salary*  to  public 
o£Scer  whose  title  is  disputed.  1  L.  B. 
A.  (N.  S.)  588. 

XTnconBtitutionality  of  statute  as  defense 
against  mandamus  to  compel  payment 
of  public  money.    47  L.  B.  A.  516. 

S  54a.    JudgmeAti. 

Mandamus  is  the  proper  remedy  in  the 
United  States  circuit  court  for  eoUectinp^  a 
judgment  obtained  therein  against  an  irriga- 
tion district  of  California. — Thompson  ▼.  Per- 
ris  Irr.  Dist.,  116  Fed.  769. 

S65.    I«V7  of  taxes. 

Where  a  statute  imposes  upon  the  officers 
of  a  municipal  corporation  the  duty  of  levy- 
ing a  tax  to  pay  the  corporate  debts,  such 
officers  can  be  compelled  by  appropriate  legal 
proceedings  to  discharge  the  duty. — Underhill 
Y.  Trustees  of  the  City  of  Sonora,  17  Cal.  172. 

Act  of  April  24,  1858,  consolidating  the 
eity  and  county  of  Sacramento,  provid^  for 
"liquidating,  funding,  and  paying"  the  out- 
standing debts  of  the  old  city  government 
by  the  issuance  of  interest-bearing  bonds. 
To  pay  the  accruing  interest,  and  redeem  tiie 
bonds,  fifty-five  per  cent  of  the  city  revenue 
was  set  aside  as  a  sinking  fund,  and  the 
board  of  supervisors  of  the  new  consolidated 
government  was  required  to  levy  an  annual 
tax  of  one  hundred  cents  on  the  one  hundred 
dollars  for  municipal  purposes.  Held,  that 
the  surrender  of  their  claims  by  the  creditors 
of  the  old  city  government,  and  their  ac- 
ceptance of  the  bonds  issued  by  the  new  con- 
solidated government,  on  the  faith  of  the 
above  provisions  for  their  payment,  consti- 
tuted a  contract  between  the  creditors  and 
the  consolidated  government  which  cannot  be 
affected  by  subsequent  legislation,  and  that 
mandamus  would  issue  on  the  application  of 
the  bondholders  to  compel  the  levy  of  the 
taxes  b^  the  legal  successor  of  the  consoli- 
dated city  and  county. — ^Meyer  ▼.  Brown,  65 
CaL  583,  26  Pae.  281. 

Writ  of  mandate  will  lie  at  instance  of 
board  of  commissioners  to  refund  the  indebt* 
edness  of  a  city  under  the  act  of  March  25, 
1872,  to  compel  the  board  of  trustees  to  levy 
a  tax  in  accordance  with  the  written  request 
of  the  commissioners. — Board  of  Commission- 
ers V.  Board  of  Trustees,  71  Gal.  810,  12  Pae. 
224. 

Where  a  question  qxists  as  to  whether  the 
levy  of  a  tax  for  city  school  purposes  should 
be  made  by  the  common  council  of  the  city  or 
by  the  county  board  of  supervisors,  and  the 
latter  board  has  already  made  the  levy  in 
compliance  with  the  request  of  the  city  board 
of  education,  made  of  both  council  and  board 
of  superrisors,  and  the  tax  is  in  process  of 
collection  under  such  levy,  an  application  by 
the  board  of  education  for  mandamyp  to  com- 
pel the  eity  council  to  also  levy  the  tax  will 
be  denied. — Board  of  Education  of  City  of 


San  Diego  v.  Common  Council,  128  Cal.  369, 
60  Pae.  976. 

Where  the  board  of  directors  of  an  irriga- 
tion district  have  refused  to  levy  an  assess- 
ment to  pay  the  interest  o^  its  bonded  in- 
debtedness, and  the  board  of  supervisors, 
after  a  petition  therefor,  have  refused  to  levy 
such  assessment,  as  provided  by  the  act  of 
March  31,  1897,  providing  for  the  organiza- 
tion and  government  of  irrigation  districts, 
the  superior  court  of  the  county  in  which  the 
irrigation  district  is  situated  has  jurisdiction 
to  compel  the  levying  of  such  assessment  by 
the  board  of  supervisors,  in  the  absence  of  a 
showing  that  the  office  of  its  board  of  di- 
rectors is  not  within  the  county.  The  pre- 
sumptions are  in  favor  of  the  jurisdiction  of 
the  court. — Nevada  National  Bank  v.  Board 
of  Supervisors,  5  Cal.  App.  638,  91  Pae.  122. 

The  judgment  in  mandamus  requiring  a 
levy  sufficient  to  pay  plaintiff's  debt  is  not 
erroneous  because  it  fails  to  provide  for  other 
creditors.  If  there  are  other  creditors  whose 
claims  the  irrigation  district  is  solicitous  to 
have  paid,  it  is  fair  to  presume  that  it  will 
not  object  to  an  increase  in  the  levy  to  meet 
such  other  obligations. — ^Kevada  National 
Bank  v.  Board  of  Supervisors^  5  Cal.  App. 
638,  91  Pae.  122. 


t  of  tazM  in  gen- 


§66.    Iievy  and 
eraL 

Writ  of  mandate  will  be  granted  to  com- 
pel an  assessor  to  assess  for  taxation  prop- 
erty liable  to  be  taxed,  and  which  he  neg- 
lects or  refuses  to  assess. — People  v.  Shearer, 
30  Cal.  645. 

The  auditor  will  be  compelled  by  man- 
damus to  deliver  to  the  tax  collector  a  cor- 
rect duplicate  of  the  assessment-book  as 
made  by  the  assessor,  with  such  alterations 
only  as  have  been  made  by  the  board  of  su- 
pervisors while  acting  within  the  sphere  of 
their  authority. — ^People  ▼.  Ashbury,  44  Cal. 
616. 

Mandamus  is  appropriate  remedy  to  com- 
pel assessor  to  assess  property  subject  to 
assessment. — ^Hyatt  v.  Allen,  54  Cal.  353. 

Mandamus  will  not  lie  to  compel  a  sheriff 
to  issue  a  certificate  and  deed  to  a  purchaser 
at  a  sale  for  taxes  under  an  invalid  assess- 
ment, nor  where  the  petition  does  not  aver 
that  there  was  an  assessment  and  levy  for 
taxes,  and  that  the  same  were  unpaid. — Bos- 
worth  V.  Webster,  64  CaL  1,  27  Pae.  786. 

Mandamus  will  lie  to  compel  auditor  to 
recognize  the  tax  levy  in  accordance  with 
the  rate  fixed  by  the  board  of  supervisors. — 
Morton  ▼.  Broderick,  118  Cal.  474,  50  Pae. 
644. 

The  failure  of  the  state  board  of  equaliza- 
tion to  make  any  order  disposing  of  a  protest 
filed  by  a  city  assessor  after  the  statutory 
time  is  not  a  breatih  of  duty,  and  mandamus 
will  not  lie  to  compel  the  entry  of  such  order. 
The  act  of  placing  the  alleged  nonoperative 
property  of  a  public  service  corporation  on 
the  operative  list  is  as  valid  as  if  the  belated 
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protest  bad  not  been  filed. — ^Paeifle  Eleetrie 
It.  Go.  ▼.  Bolkin,  164  Gal.  154,  128  Pac.  20. 

Wbere  the  board  of  directors  of  an  irriffa- 
tion  district  negleet  or  refuse  to  canse  tna 
necessary  assessment  and  levy  to  be  made, 
that,  duty  deyolves  upon  the  board  of  super- 
visors or  the  county  in  which  the  office  of 
said  board  of  directors  is  situated,  and  the 
writ  of  mandamus  may  issue  against  the 
said  board  of  supervisors,  in  the  event  of 
their  delinquency,  to  compel  performance  of 
said  duty.  When  so  employed,  the  writ  is 
not  a  new  suit,  but  simply  process  essentiiJ 
to  jurisdiction,  and  a  substitute  for  execu- 
tion to  enforce  the  judgment. — Thompson  v. 
Perns  Irr.  Dist.,  116  Fed.  769. 

Mandamus  to  review  decision  of  tax  of* 
ficial  or  board  in  matter  of  assessment. 
Ann.  Gas.  1912B,  786. 


§57. 


Oollectlon,  payment  and  dJiposl- 


tion  of  pirocoods, 

A  taxpayer,  on  payment  of  his  taxes  and 
the  tax  collector's  refusal  to  give  him  a 
receipt  therefor,  to  which  he  is  entitled,  has 
his  appropriate  remedy  by  mandamus.-^ 
Perry  v.  Washburn,  20  Gal.  318. 

Mandamus  will  not  lie  to  compel  a  sheriff 
to  deliver  to  a  purchaser  at  a  tax  sale  a  deed 
containing  recitals  which  are  contradicted 
by  the  return  of  the  tax  sale. — ^Hewell  ▼• 
Lane,  53  Gal.  213. 

A  writ  of  mandate  will  not  issue  to  com- 
pel a  tax  collector  to  issue  a  certificate  and 
deed  to  a  purchaser  at  a  tax  sale,  where 
the  petition  fails  to  aver  that  the  property 
was  assessed,  that  any  taxes  were  levied,  or 
that  the  taxes  were  unpaid. — ^Bosworth  v. 
Webster,  64  Gal.  1,  27  Pae.  786. 

On  application  for  mandate  to  compel  a 
county  auditor  to  report  and  the  treasurer 
to  pay  over  an  amount  alleged  to  be  due  the 
state  as  interest  on  delinquent  taxes,  pro- 
vided for  by  Political  Code,  section  3803, 
where  it  appears  that  at  the  time  of  the 
application  the  fund  derived  under  said  sec- 
tion, except  a  certain  sum  thereof,  had  been 
paid  out  for  regularly  audited  claims,  man- 
date will  only  lie  for  the  sum  remaining. — 
People  V.  Beis,  76  Gal.  269,  18  Pac.  309. 

Act  of  March  22,  1893,  providing  for  the 
formation  of  K.  county,  provides  that  the 
tax  collector  of  T.  county  shall,  on  demand, 
furnish  and  assign  to  the  collector  of  K. 
county  a  list  of  all  the  unpaid  taxes  levied 
on  property  within  K.  county.  Held,  that 
mandamus  will  lie  to  compel  the  collector 
to  furnish  such  list. — Kings  Gounty  v.  John* 
son,  104  Gal.  198,  37  Pac.  870. 

A  complaint  alleged  that  defendant,  presi- 
dent of  the  board  of  trustees  of  a  reclama* 
tion  district,  the  board  having  given  him 
the  lists  of  assessments  levied  on  lands  in 
the  district,  collected,  on  account  of  such 
assessment,  a  certain  large  sum,  which  he 
neglected  and  refused  to  pay  to  the  treas- 
urers of  the  two  counties  in  which  the  dis- 
trict lay,  as  required  bv  Political  Code, 
sections   8456-3466,    providing   that   moneys 


raised  by  assessments  on  lands  In  reclama- 
tion districts  shall  be  paid  by  the  board  of 
trustees  to  the  eounty  treasurers,  ete.,  and 
prayed  that  the  amounts  due  the  different 
eounties  hp  determined,  and  that  defendant 
be  ordered  to  pay  them.  Held,  that  the 
complaint  did  not  state  a  cause  of  action 
against  defendant,  since  the  proceeding  is 
in  the  nature  of  an  applieation  for  a  writ 
of  mandate,  which  would  not  lie,  no  duty 
either  to  collect  the  money  or  to  pay  it 
over  beinff  imposed  on  him  bv  law,  and  ho 
having  only  acted  as  agent  of  the  board  in 
collecting  the  assessments. — Angus  ▼.  Brown- 
ing, 130  Gal.  502,  62  Pac.  827. 

Where  the  superior  court  has  fixed  the 
tax,  the  controller  has  no  revisory  power 
over  its  action,  and  cannot  coUaterally  assail 
it;  and  where  he  refuses  to  give  any  receipt 
for  the  amount  of  the  tax  fixed  by  the  conrt, 
he  will  be  compelled  by  mandamus  to  receipt 
for  so  much  money  on  account  of  the  in- 
heritance tax  in  the  matter  of  the  estate; 
so  as  not  to  prejudice  the  right  of  the  state 
to  appeal  from  the  order  fixing  it,  for  the 
determination  of  all  questions  arising  upon 
the  record  of  the  estate  in  relation  thereto. 
Becker  v.  Nye,  8  Gal.  App.  129,  96  Pac.  338. 

The  right  of  redemption  having  been  lost 
by  disposition  of  the  state's  nght  by  a 
sale  entitling  the  purchaser  to  a  deed  from 
the  state,  mandamus  will  not  lie  to  compel 
an  estimate  for  redemption  from  the  county 
auditor,  either  on  the  ground  that  the  sale 
was  made  on  a  holiday,  or  on  the  grround 
that  the  deed  had  not  passed  for  the  state. 
Young  ▼.  Patterson,  9  GaL  App.  469,  99  Pee. 
552. 

§  67a.    Payment  and  refund  of  taxes. 

It  is  not  the  duty  of  the  treasurer  to  pay 
a  claim  against  the  city,  which  has  not  been. 
reduced  to  judgment  and  which  has  been  re- 
jected by  the  city  trustees.  He  is  a  mere 
ministerial  officer,  and  exercises  no  judicial 
functions.  It  must  be  plain  that  his  election 
to  pay  or  refuse  payment  of  such  claim  is  no 
legal  determination  of  its  validitv,  nor  would 
it  be  binding  upon  the  city  or  the  claimant. 
Under  such  circumstances  no  court  would 
issue  the  writ  of  mandate,  but  would  hold 
that  the  claimant  must  proceed  against  the 
city  in  the  proper  form  to  establish  his  right 
to  the  payment. — ^Madary  v.  City  of  Fresno, 
20  Cal.  App.  91,  128  Pac.  340,  344. 

C.  ACTS  AND  PBOGEEDINGS  OP  PBI- 
VATE  G0BP0BATI0N8  AND  INDI- 
VIDUALS. 

As    proper   remedy    to  make   available 

franchise    in    street  or    highway    aa 

against  municipality.  6  L.  It.  A.  (N. 
8.)    782. 

For  relief  of  member  of  labor  union 
from  unlawful  fine  or  suspension.  45 
L.  B.  A.  (N.  8.)  355. 

Mandamus  as  remedy  against  unincor* 
porated  association.  16  Ann.  Caa. 
1246;  Ann.  Gas.  1914B,  90. 
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Bight  to  enforce  hj  mandamus  dntpr  of 
public  serrice  corporation  arising 
wholly  from  contract.  18  L.  B.  A. 
(N.  S.)   1084. 

To  compel  acts  by  corporations.  12  Li 
B.  A.  180. 

To  compel  delivery  of  market  qnotationa 
to  bucket-shop.  8  L.  B.  A.  (N.  S.) 
158. 

To  compel  water  company  to  supply  in- 
dividual applicant  with  water  at  rea- 
sonable rates.    1  L.  B.  A.  (N.  S.)  963. 

To  enforce  contract  to  supply  city  with 
water.    61  L.  B.  A.  74. 

To  enforce  provision  of  by-laws  of  cor* 
poration.    32  L.  B.  A.  575. 

To  enforce  the  right  of  a  stockholder  of 
a  water  company  to  water.  24  L.  B. 
A.  (N.  S.)  872. 

§58.    BelnstateiiMnt  of  mM&ber  of  aaBoda- 
tlon  eagpaUad. 

Where  no  provision  is  made  in  the  consti- 
tution or  by-laws  of  a  voluntary  benefit 
association  for  a  mode  of  procedure  in  ex- 
pelling members  for  nonpayment  of  dues,  or 
for  notice  and  opportunity  to  be  heard,  man- 
damus will  lie  for  the  reinstatement  of  a 
member  expelled  without  reasonable  notice 
of  the  proceedings  which  resulted  in  his 
expulsion,  and  a  fair  opportunity  of  present- 
ing his  defense. — ^Von  Arx  v.  San  Francisco 
Gruetli  Yerein^  113  CaL  377,  45  Pac.  685. 

A  stockholder  in  a  mutual  water  company, 
organized  for  the  purpose  of  securing  a 
supply  of  water  and  distributing  the  same 
proportionatelv  among  its  stockholders  for 
use  upon  lands  owned  by  them  within  cer- 
tain defined  boundaries,  may  maintain  a 
proceeding  in  mandamus  to  compel  the  cor- 
poration to  furnish  him  with  the  water  to 
which  he  is  entitled  by  reason  of  his  member- 
ship in  the  corporation,  for  use  in  irrigating 
lands  owned  by  him  within  such  boundaries, 
which  he  had  prepared  for  cultivation,  and 
on  which  he  had  planted  a  crop  which  was 
ready  for  irrigation,  and  which  would  soon 
die  if  not  irrigated.  In  such  a  case,  there 
is  not  a  plain,  speedy  and  adequate  remedy 
in  the  ordinary  eonrse  of  law. — Miller  v. 
Imperial  Water  Ck>.  No.  8,  156  Gal.  27,  24 
L.  B.  A.  (N.  8.)  372,  103  Pac.  227. 

The  writ  of  mandamus  lies  to  enforce  the 
plain  rights  of  stockholders  or  members  of 
corporations,  in  the  absence  of  any  other 
adequate  remedy. — ^Killer  v.  Imperial  Water 
Co.  No.  8,  156  Cal.  27,  24  L.  B.  A.  (N.  a) 
372,  103  P&c.  227,  approved  and,  on  the  au- 
thority thereof,  judgment  of  the  superior 
court  denying  an  application  for  a  writ  of 
mandate  reversed  in  McNair  v.  Imperial 
Water  Co.  No.  1,  156  Cal.  31,  103  Pac.  229. 

To  compel  restoration  to  membership  of 
members  of  voluntary  associations. 
59  Am.  St.  Bep.  200. 

To  obtain  reinstatement  in  social  organi- 
zation  o^  elnb.    6  L.  B.  A.  195. 


§59.    Access  to  corporate  records. 

A  stockholder  in  a  corporation  has  the 
right  to  inspect  the  books,  records,  and  jour- 
nals of  the  corporation;  and  mandamus  will 
lie  to  compel  the  secretarv  of  the  corpora- 
tion, who  is  their  custodian,  to  allow  his 
inspection  thereof. — Johnson  v.  Langdon,  135 
Cal.  624,  87  Am.  St.  Bep.  156,  67  Pac.  1050. 

Where  the  right  to  inspect  the  books  of  a 
corporation  is  given  by  statute,  the  rule  is 
that,  unless  the  statute  imposes  restrictions 
or  limitations,  the  right  is  absolute,  and  it 
may  be  enforced  by  mandamus,  regardless  of 
the  purposes  or  motives  of  the  stockholders, 
or  the  existence  of  good  causes.  Where  the 
right  ^0  be  enforced  is  a  common-law  right, 
the  issuance  of  the  right  is  discretionary,  and 
the  motives  of  the  applicant  may  be  ques- 
tioned, and  he  is  required  to  show  good  causes 
for  granting  the  relief. — Hobbs  ▼•  Tom  Beed 
Gold  Min.  Co.,  164  Cal.  497,  43  L.  B.  A.  (N. 
8.)  1112,  129  Pac.  781,  783. 

Under  section  14,  article  XTT  of  the  con- 
stitution, every  corporation  other  than  re- 
ligious, educational  or  benevolent,  is  re- 
quired to  maintain  an  office,  in  which  shall 
be  kept,  for  inspection  by  every  person  hav- 
ing an  interest  therein,  books  in  which  shall 
be  recorded  the  amount  of  capital  stock  sub- 
scribed, the  amount  of  its  assets  and  lia- 
bilities, etc.;  and  in  a  proceeding  in  man- 
damus by  a  member  of  a  corporation  to 
compel  an  inspection  of  its  books^  the  cor- 
poration, if  it  desires  to  avoid  an  inspection 
on  the  ground  that  it  was  organised  for 
benevolent  purposes,  must  prove  as  well  as 
aver  that  fact. — Gavin  v.  Pacific  Coast  M.  F. 
Union,  2  Cal.  App.  638,  84  Pac.  270. 

Neither  the  remedy  by  quo  warranto,  nor 
by  suit  in  e(^uity,  nor  by  replevin  nor  by 
mandatory  injunction,  applies  to  a  private 
corporation  to  try  the  title  to  an  office  nor 
to  compel  the  delivery  of  books  and  papers 
by  an  ex-officer  to  his  successor  in  office. 
The  only  appropriate  remedy  to  compel  such 
delivery,  in  the  case  before  the  court,  is  by 
mandamus. — ^Potomac  Oil  Co.  ▼.  Dye,  10  CaL 
App.  534,  102  Pac.  677. 

See  post,   8  60a. 

To  enforce  right  to  inspecC  books  of  cor- 
poration.   45  L.  B.  A.  457. 

§60.    Bzerdse  of  eorporaita  fgancMsss  aad 
powocs  in  generaL 

Mandamus  lies  to  compel  a  water  company 
to  furnish  water  upon  equal  terms  to  all  for 
whose  alleged  benefit  it  was  created. — ^Price 
Y.  Biverside  Land  etc.  Co.,  66  Cal.  431. 

Mandamus  lies  to  compel  a  water  and 
canal  company  to  bridge  a  highway  as  re- 
quired by  Civil  Code,  section  551. — Fresno 
County  V.  Fowler  Switch  Canal  Co.,  68  Cal. 
359,   9   Pac.    309. 

The  duty  of  an  irrigation  corporation  to 
furnish  water  for  irrigation  purposes,  un- 
der constitution,  article  XIV,  section  1,  and 
Civil  Code,  section  552,  is  enforceable  by 
mandamus. — Cozzens  v.  North  Fork  Ditch 
Co.,  2  CaL  App.  404,  84  Pac.  342. 
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Mandamns  Ib  a  proper  remedy  to  enforce 
the  right  of  the  plaintiff  to  the  payment  of 
his  irrigation  district  bond  coupons  and  in- 
terest.—Hewel  V.  Hogin,  8  Cal.  App.  248,  84 
Pac.  1002. 

It  may  be  that,  in  a  proper  proceeding  a 
court  of  eqnitjr  would  have  the  power,  under 
appropriate  circumstances,  to  deliver  the 
water  in  such  cumulated  quantities  as  justice 
and  equity  might  require,  but  in  a  mandamus 
proceeding  the  court  has  no  such  power,  and 
can  only  enforce  the  literal  terms  of  the 
contract  as  to  cumulation,  at  periods  of  not 
less  than  one  month. — Perrine  v.  San  Jacinto 
etc.  Water  Co.,  4  Cal.  App.  376,  88  Pac.  293. 

The  writ  of  mandamus  will  only  lie  to 
compel  the  performance  of  an  act  which  the 
law  especially  enjoins;  and  where  the  terms 
of  a  water  certificate  entitled  the  holder  to  a 
continuous  flow  of  one-fifth  of  an  inch  of 
water  to  each  of  fifty  acres,  and  permitted 
the  holder  to  "elect  to  cumulate  the  use  of 
water  thereunder  at  anv  one  month  or  more" 
of  seven  summer  months,  "the  aggregate  in 
any  month  not  to  exceed  one-fourth  of  the 
whole  for  that  season,"  subject  "to  the  usual 
rules  and  regulations  of  the  company  for  the 
distribution  of  water,"  a  judgment  in  man- 
damus directing  an  accumulated  flow  of 
water  "twice  a  month  in  a  head  of  flow,  not 
exceeding  sixty  inches  of  constant  flow  for 
such  period,"  is  improper. — Perrine  v.  San 
Jacinto  etc  Water  Co.,  4  Cal.  App.  376,  88 
Pac.  293. 

Compelling  completion  of  road.  24  Lu 
B.  A.  566. 

Bight  of  state  to  require  railroad  com- 
pany to  equip  its  road.  13  L.  B.  A. 
(N.  S.)  320. 

To  compel  operation  of  railroad.  24  L. 
B.  A.  564. 

To  compel  railroad  company  to  eonstruet 
fences.    12  L.  B.  A.  181. 


§60a.    Title  to  and 
office. 


of  corporate 


This  court  has  jurisdiction  to  issue  a  writ 
of  mandate  in  favor  of  a  foreign  corporation 
doing  business  in  this  state,  in  pursuance  of 
its  articles  of  incorporation,  and  having  its 
principal  place  of  business  at  Los  Angeles, 
and  in  favor  of  its  newly  elected  secretary, 
to  compel  its  ex-secretary  who  is  and  was 
during  all  of  the  period  of  his  holding  a 
resident  of  this  state,  to  deliver  up  the 
corporate  books,  papers  and  other  matters 
pertaining  to  the  office  of  secretary  to  his 
successor,  which  he  has  in  his  possession  and 
control  in  this  state,  entirely  beyond  the 
reach  of  the  state  in  which  the  foreign  cor- 
poration was  organized,  and  who  has  refused 
after  demand  to  deliver  up  th^  same. — Po- 
tomac Oil  Co.  V.  Dye,  10  CaL  App.  534,  102 
Pac.  677. 
See  ante,  9  1. 

Though  the  allegations  of  the  petition  do 
not  show  that  the  title  to  office  is  directly 
involved  in  the  proceeding,  yet  the  remedy 
by  mandamus  is  appropriate  to  the  proceed- 


ing before  the  eonrt,  notwithstanding  the 
title  to  the  office  may  be  incidental^  in- 
volved.— Potomac  Oil  Co.  ▼•  Dye,  10  CaL 
App.  534,  102  Pae.  677. 

§61.    ImdiTidnal  duties  and  obUgatioiis. 

The  personal  liabiltiy,  if  any,  of  the  treas- 
urer of  an  irrigation  district,  for  interest 
on  overdue  interest  coupons  on  bonds  issued 
by  the  district,  resulting  from  his  failure 
to  pay  the  interest  coupons  when  presented, 
cannot  be  enforced  by  writ  of  mandate. — 
Hewel  V.  Hogin,  3  CaL  App.  248,  84  Pac. 
1002. 

Mandamus  as  remedy  to  compel  private 
corporation  to  perform  duties  arising 
out  of  contract.  8  Ann.  Cas.  410;  12 
Ann.  Cas.  112;  Ann.  Cas.  1912C,  890. 

Mandamus  to  compel  corporations  and 
their  officers  to  make  calls  on  stock- 
holders.   3  Am.  St.  Bep.  807. 

Mandamus  to  compel  issuance  of  cor- 
porate stock.  16  Ann.  Cas.  900;  3  L. 
B.  A.  265;  48  L.  B.  A.  (N.  S.)  847. 

Mandamus  to  compel  performance  of 
duties.    38  Am.  Bep.  587. 

Mandamus  to  compel  performance  of 
duties  by  railroad  companies.  37  Am. 
St.  Bep.  321. 

Mandamus  to  compel  railroad  to  main- 
tain safe  and  adequate  equipment.  12 
Ann.    Cas.    369. 

Mandamus  to  compel  transfer  of  stock  by 
private  corporation.     51  Am.  Bep.  798. 

■  To  compel  transfer  on  books  of  cor- 
poration of  stocks  purchased  in  aid  of 
conspiracy  against  the  corporation.  24 
L.  B.  A.  (N.  S.)  108. 

Mandamus  to  private  corporations  to 
compel  performance  of  their  duties. 
87  Am.  St.  Bep.  317. 
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§62.    Nature  of  tbe  action  and  rule  of  pro- 
cednxe. 

A  proceeding  to  procure  a  writ  of  mandate 
is  a  civil  action,  and  the  general  rules  of  the 
Civil  Practice  Act  are  applicable  to  it. — 
People  ex  rel.  Central  Pac.  K.  Co.  v.  Board 
of  Supervisors  of  San  Francisco,  27  Cal.  655. 

Neither  under  the  Practice  Act  nor  by  any 
rule  or  usage  of  the  profession  need  a  man- 
damus proceeding  be  given  a  title  or  the  par- 
ties be  particularly  designated. — Myers  v. 
Mayor  and  Common  Council  of  Placerville^ 
1  CaL  XJnrep.  565. 

In  absence  of  statute  giving  it  a  different 
character,  mandamus  is  mere  action  at  law. — 
Barnes  v.  Glide,  117  CaL  1,  5,  59  Am.  St.  Bep. 
153,  48  Pac.  804. 

All  ordinary  rules  of  practice  apply  to 
mandamus  proceedings. — Barnes  v.  Glide  117 
CaL  1,  5,  59  Am.  St.  Bep.  153,  48  Pac.  804. 

Application  for  writ  of  mandamus  is  spe- 
cial   proceeding  of    civil    nature.— Jones  ▼• 


JUBISDICTION,  PBOCITEDINGS  AND  RELIEF,  m,  §  68. 


6857 


Board  of  Poliee  CommiBsionon,  141  CaL  96, 
98,  74  Pae.  696. 

Abatement  of  mandamus  proceeding  bj 
death  of  relator.  Ann.  Gas.  1915A, 
267. 

Abatement  of  mandamus  by  termination 
of  respondent's  office,  4  Ann.  Cas.  75; 
10  Ann.  Cas.  60. 

Necessity  of  showing  clear  legal  right. 
3  U  B.  A.  777. 

Necessity  that  peremptory  writ  of  man- 
damus conform  to  alternative  writ. 
Ann.  Cas.  1912D,  671. 

Procedure  in  mandamus  to  enforce  right 
to  inspect  books  of  corporation.  45 
L.  B.  A.  469. 

Bight  of  relator  in  mandamus  proceed- 
ings to  attack  constitutionality  of  stat- 
ute relied  upon  by  respondent.  16 
L.  B.  A.  (K.  8.)  266. 

Bight  to  mandamus  where  act  sought  to 
be  compelled  depends  on  approval  or 
co-operation  of  third  person.  Ann. 
Cas.  1915C,  138. 

f  68.    Jnrisdiction. 

The  appellate  court  cannot  review,  by 
mandamus,  thQ  action  of  the  clerk  of  an  in- 
ferior court;  application  must  first  be  made 
to  the  judge  of  that  court  for  the  relief  de- 
sired, and  his  action  or  ruling  can  then  be 
reviewed. — Cowell  v.  Buckelew,  14  Cal.  640. 

County  courts,  under  the  statute,  have 
jurisdiction  in  proceedings  by  mandamus,  and 
the  statute  is  constitutional. — People  ex  rel. 
Jacks  V.  Day,  15  Cal.  91. 

The  duty  of  the  controller  to  issue  war- 
rants for  amounts  due  under  contracts  of  the 
state  can  be  enforced  by  mandamus  from  the 
district  court. — ^People  ex  reL  McCauley  v. 
Brooks,  16  Cal.  11. 

An  application  for  a  writ  of  mandate  will 
not  be  entertained  by  the  supreme  court  until 
the  petitioner  has  exhausted  his  remedy  in 
the  superior  court,  unless  special  cause  be 
shown  therefor.  The  fact  that  the  petitioner, 
a  candidate  for  the  office  of  supervisor,  was 
defeated  in  a  contest  for  such  office  in  the 
superior  court  is  not  sufficient  cause  for  an 
application  in  the  supreme  court  for  a  writ  to 
compel  the  board  of  supervisors  to  allow 
him  to  exercise  the  office  of  supervisor, 
where,  subsequent  to  the  decision  of  the  elec- 
tion eontest,  there  was  a  change  of  the  judge 
of  such  superior  court. — Snow  v.  Supervisors 
of  Stanislaus  County,  2  Cal.  Unrep.  445,  6 
Pac.  90. 

An  application  for  a  writ  of  mandate  to 
the  surveyor-general  should  be  made  in  the 
superior  court. — ^Johnson  v.  Beichert,  77  Cal. 
34,  18  Pac.  858. 

The  superior  court  is  not  authorised  to 
issue  a  writ  of  mandate  in  aid  of  the  execu- 
tion of  a  judgment  rendered  in  a  justice's 
court. — Gregory  v.  Blanchard,  98  Cal.  311,  33 
Pac.  199. 

The  writ  of  mandamus  cannot  be  invoked 
to  compel  performance  of  an  aet  whiek  cannot 
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be  performed  within  this  state,  bvt  must  be 
done,  if  at  all,  at  some  place  in  another  state. 
Hobbs  V.  Tom  Beed  Gold  Min.  Co.,  164  CaL 
497,  43  L.  B.  A.  (N.  S.)  1112,  129  Pac.  781, 
782.  ^ 

Where  a  corporation  holds  its  directors' 
meetings  in  this  state,  its  directors  reside 
here,  and  the  corporate  business,  in  part  at 
least,  is  done  in  this  state,  its  directors,  acting 
in  this  state,  may  make  and  deliver  to  the 
plaintiff  an  order  of  the  person  in  charge  of 
the  mine,  situated  in  another  state,  instruct- 
ing them  to  permit  the  plaintiff  to  enter  and 
examine  the  same.  In  the  ordinary  course  of 
business,  it  is  to  be  presumed  that  such  an 
order  would  be  made  in  this  state,  rather 
than  in  the  foreign  state,  since  the  directors 
and  officers  reside  here  and  hold  meetings 
here.  There  is,  therefore,  no  physical  or 
jurisdictional  obstacle  to  prevent  the  issu- 
ance and  execution  of  a  writ  of  mandate  to 
compel  the  defendants  to  perform  such  act. 
Ample  power  to  compel  obedience  is  conferred 
by  section  1097  of  the  Code  of  Civil  Pro- 
cedure, although,  doubtless,  the  power  would 
exist  in  the  absence  of  such  express  grant. — 
Hobbs  V.  Tom  Beed  Gold  Min.  Co.,  164  Cal. 
497,  43  L.  B.  A.  (N.  S.)  1112,  129  Pac.  781, 
782. 

The  several  district  courts  of  appeal  have 
jurisdiction  to  issue  writs  of  mandate  co- 
extensive with  the  state. — Older  v.  Superior 
Court,  10  Cal.  App.  564,  102  Pac.  829. 

It  is  an  ordinary  rule  of  comity  that  the 
writ  should  be  applied  for  in  the  appellate 
court  of  the  proper  district;  but  there  may  be 
special  circumstances  warranting  an  appellate 
court  in  the  full  exercise  of  its  jurisdiction 
over  the  writ  of  mandate. — Older  v.  Superior 
Court,  10  Cal.  App.  564,  102  Pac.  829. 

When  this  court  issued  the  alternative  writ 
of  mandate  and  caused  it  to  be  served  upon 
the  ex-secretary  of  the  old  board,  who  was 
then  the  custodian  of  the  seal,  books  and 
papers  of  the  corporation,  and  directed  him 
to  turn  the  same  over  to  the  secretary  peti- 
tioner or  to  show  cause,  it  acquired  jurisdic- 
tion not  only  of  the  ex-secretary  respondent, 
but  also  over  the  property  in  controversy, 
and  he  cannot,  by  dispossessing  himself  of 
the  property  to  one  having  no  rights,  affect 
the  jurisdiction  of  this  court,  and,  upon  the 
transferee  being  made  a  party  by  supple- 
mental petition,  the  peremptory  writ  of 
mandate  will  run  against  both  respondents.-— 
Potomac  Oil  Co.  v.  Dye,  M  Cal.  App.  674, 
113  Pac.  126,  130. 

Where  a  corporation  organized  under  the 
laws  of  Arizona  was  doing  business  wholly 
in  this 'State,  and  its  board  of  directors  resi- 
dent therein  desired  continued  control,  and 
refused  the  request  of  the  stockholders  to  call 
a  meeting  thereof  to  elect  directors,  the  dis- 
trict court  of  Arizona  acquired  jurisdiction 
of  a  writ  of  mandamus  at  suit  of  the  stock- 
holders by  service  of  the  alternative  writ 
upon  the  corporation,  through  its  agent  resi- 
dent in  Arizona,  it  appearing  that  all  other 
officers  and  agents  thereof  were  beyond  the 
reach  of  its  process,  though  copies  of  the  al- 
ternative   writ  were    sent  them  by  rnaiL*— 
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Potomac  Oil  Co.  ▼.  Dje.  14  C«l.  App.  674, 113 
Pac.  126,  130. 

The  diitrict  court  of  Arisona  had  jurisdie- 
tion  to  make  its  judgment  in  mandamus  effec- 
tiye  by  appointing  a  commissioner  to  give 
notice  of  the  time  and  place  of  calling  the 
stockholders'  meeting. — Potomac  Oil  Co.  ▼• 
Dye,  14  Cal.  App.  674,  113  Pac.  126,  130. 

Assuming  that  the  bond  when  filed  was 
effectual  as  a  stay,  and  that  the  subsequent 
proceedings  at  the  stockholders'  meeting  were 
in  contempt  of  court,  nevertheless  the  pro- 
ceedings were  not  void,  and  cannot  be  col- 
laterally assailed  in  the  present  proceeding 
by  mandamus  on  petition  of  the  corporation 
and  the  seeretarr  appointed  by  the  new  board 
of  directors  elected  at  such  stockholders' 
meeting,  to  compel  the  production  of  the 
books  and  seal  of  the  corporation  from  the 
person  wrongfully  withholding  the  same.-^ 
Potomac  Oil  Co.  ▼•  Dye,  14  Cal.  App.  674,  118 
Pac.  126,  130. 

Bzclusiveness  of  jurisdiction  of  court  of 
last  resort  to  issue  remedial  writs  for 

Prerogative    purposes.    18    L.    B.    A. 
N.  fl.)   768. 

Original  jurisdiction  in  mandamus  cases. 
58  L.  B.  A.  883;  88  L.  B.  A.  (N.  8.) 
1000. 

Original  jurisdiction  of  court  of  last  re- 
sort in  mandamus  case.  58  L.  B.  A. 
833;  38  L.  B.  A.  (N.  8.)  1000. 

Original  jurisdiction  of  state  court  of 
last  resort  to  issue  mandamus.  20 
Ann.  Cas.  184. 
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Jurisdiction  cannot  be  conferred  upon  the 
United  States  circuit  court  by  commencing 
the  proceeding  in  the  state  court,  which  has 
jurisdiction,  and  then  removing  it  to  the 
federal  court  under  the  act  of  Congress  of 
1875. — Rosenbaum  v.  Board  of  Supervisors, 
28  Fed.  223,  11  8a wy.  620;  affirmed,  Bosen- 
baum  v.  Bauer,  120  U.  8.  450,  30  L.  Ed.  743, 
7  Sup.  Ct.  Bep.  683. 

Bemoval,  because  of  separable  contro- 
versy, of  mandamus  proceeding.  5 
L.  B.  A.  (N.  8.)  98. 

§  64.    Veiuia. 

Proceedings  for  mandamus  to  compel  the 
execution  of  a  sberiff^s  deed  to  a  redemp- 
tioner  does  not  involve  the  determination  of 
a  right  or  interest  in  real  property  so  as  to 
fall  within  Practice  Act,  section  20,  requiring 
such  a  suit  to  be  tried  in  the  county  where 
the  lands  are  situated. — ^McMillan  v.  Richards, 
9  Cal.  365,  70  Am.  Dec.  655. 

A  mandamus  under  section  232  of  the 
Practice  Act,  to  compel  a  conveyance  by  a 
sheriff  to  a  redemptioner,  may  be  in  the 
county  where  the  relator  resides.  The  pro- 
vision requiring  proceedings  against  a  public 
officer,  for  acts  done  in  virtue  of  his  office,  to 
be  tried  in  the  county  where  the  cause,  or 
some  part  arose,  applies  to  acts  affecting  the 
rights  of  third  parties,  and  not  to  omissions 


or  negligence.— McMUlan  t.  Blehards,  9  Gal. 
865,  70  Am.  Dec.  655. 

CoBStitntion,  article  YE,  eectioa  5,  provides 
that  process  of  the  courts  shall  extend  to 
all  parts  of  the  state,  and  that  ''said  courts 
and  judges  shall  have  power  to  issue  writs  of 
mandamus,  certiorari,  .  .  .  and  habeas  cor- 
pus, on  petition  by  or  on  behalf  of  any  person 
in  actual  custody  in  their  respective  coun- 
ties." Held,  the  phrase  "in  their  respective 
counties"  limits  the  power  of  the  court 
merelv  in  regard  to  the  writ  of  habeas  corpus, 
and  therefore  mandamus  may  extend  beyond 
the  county. — Kings  County  ▼•  Johnson,  104 
CaL  198,  87  Pac.  870. 

8  66.    Limitstioiis  sad  Isebss. 

Under  the  second  section  of  the  act  of 
1860  (Stats.  1860,  p.  184),  no  proceedings 
can  be  taken  by  the  company  against  the  board 
for  refusal  to  issue  the  bonds  until  ten  days 
f^om  the  time  of  their  decision  upon  tiie  "esti- 
mate of  expenditures"  presented  by  the  com- 
pany. During  that  period  any  taxpayer  has  a 
right  to  institute  proceedings  in  the  district 
court  to  review  the  action  of  the  board. — 
California  Northern  B.  B.  Co.  v.  Board  of 
Supervisors  of  Butte  County,  18  Cal.  671. 

Writ  of  mandate  may  be  properly  refused 
on  account  of  delay  in  making  the  applica- 
tion.— ^Anderson  v.  Burkhart,  5  Pac.  612. 

Act  of  March  22,  1864  (Stats.  1864,  p.  217), 
entitled  an  "Act  to  provide  for  the  uquida- 
tion  of  the  indebtedness  of  the  city  of  Sac- 
ramento which  accrued  prior  to  January  1, 
1859,"  and  empowering  tne  board  of  trustees 
of  the  city  to  issue  new  bonds,  in  liquidation, 
to  all  holders  of  claims  against  the  city,  was 
passed  merely  for  the  purpose  of  completing 
the  funding  of  the  city's  indebtedness,  Vkd 
did  not  witndraw  claims,  existing  before  tlie 
passage  of  the  act,  from  the  operation  of  the 
statute  of  limitations;  and  an  action  for  man- 
damus to  compel  the  board  of  trustees  to  is- 
sue bonds,  as  therein  provided,  in  place  of 
those  issued  by  the  city  under  acts  of  April 
26,  1853,  and  April  10,  1854,  cannot  be  main- 
tained where  such  bonds  have  since  the  act  of 
1864  become  barred  by  the  statute  of  limi- 
tations.— Bates  V.  Gregory,  3  Cal.  Unrep.  170. 
22  Pac.  683. 

Code  of  Civil  Procedure,  part  II,  section 
843,  providing  that  "an  action  for  relief,  not 
hereinbefore  provided  for,  must  be  commenced 
within  four  years  after  the  cause  of  action 
shall  have  accrued,"  applies  to  a  mandamus 
proceeding,  even  if  section  337,  338  or  339 
does  not  apply  thereto,  under  section  363  of 
the  title.  "Of  the  Time  of  Commencing  Ac- 
tions," providing  that  the  word  "action,"  as 
used  in  such  title,  is  to  be  construed,  wherever 
necessary^  as  including  a  special  proceeding 
of  a  civil  nature,  and  section  1109  of  the 
title  relating  to  writs  of  mandate,  etc.,  pro- 
viding that,  except  as  otherwise  proviaed, 
the  provisions  of  part  II  (section  307  t» 
section  1059)  are  applicable  to  proceedings 
mentioned  in  said  title. — ^Bames  v.  Glide,  117 
Cal.  1,  59  Am.  St.  Bep.  158,  48  Pac.  804. 

Limitations  begin  to  run  affainst  a  man- 
damus proceeding  to  compel  m  proper  offl- 
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ean  to  Uvj  a  tax  to  pay  warrants  issued  by 
%  aebool  land  distriet  at  the  time  a  cause  of 
letion  on  the  warrants  accrues^  and  not  at 
the  time  demand  is  made  on  tiie  officers  to 
k?7  the  tax. — ^Barnes  ▼.  Glide,  117  Cal.  1, 
69  Am.  St  Bep.  153,  48  Pac.  804. 

The  right  to  mandamus  to  compel  rein- 
itatement  aa  a  policeman  was  lost  by  laches, 
where  the  proceedings  were  not  instituted  for 
asTen  years  after  petitioner's  dismissaL^ 
Jones  V.  Board  of  Police  Commrs.  of  City  and 
County  of  San  Francisco^  141  Cal.  96,  74  Pac. 


The  proTiaions  of  Code  of  Ciyil  Proce- 
dure, ^art  H,  title  II,  relative  to  limitations 
of  actions,  the  last  section  (363)  of  which 
declares  that  the  word  "action"  includes  spe- 
eUl  proceeding  of  a  civil  nature,  apply  to 
mandamus,  which,  as  it. is  not  embraced  in  the 
word  "action,"  is,  by  Code  of  Civil  Pro- 
eedore,  section  23,  a  special  proceeding.  This 
ia  also  true  since  Code  of  Civil  Procedure, 
lection  1109,  expressly  provides  that  the  pro- 
Tiaions  of  part  II  of  the  code  are  applicable 
to,  and  constitute  the  rules  of  parties  in. 
the  proceedings  (mandamus,  prohibition  and 
review)  mentioned  in  tue  title,  of  which  sec- 
tion 1109  forms  a  part. — Jones  v.  Board  of 
Police  Commrs.  of  City  and  County  of  San 
Francisco,  141  Cal.  96,  74  Pac.  696. 

The  doctrine  of  laches  and  limitation  as 
a  bar  to  mandamus  is  inapplicable  to  the  non- 
user  of  the  franchise  of  a  municipal  corpora- 
tion which  does  not  affect  its  existence,  where 
the  object  of  the  mandamus  proceeding  is  to 
compel  the  election  of  its  officers  as  provided 
by  statute. — Elliott  v.  Pardee,  149  Cal.  516, 
86  Pae.  1087. 

Under  Code  of  Civil  Proeedure,  section  388, 
nibdiviaion  1,  and  section  343,  a  mandamus 
proceeding  to  require  plaintiff's  reinstatement 
u  a  policeman,  brought  nine  years  after  his 
removal,  is  barred  by  limitations. — Dodge  v. 
Board  of  Police  Commrs.,  1  Cal.  App.  608,  82 
Psc.  699. 

A  writ  of  mandate  to  restore  a  person 
dected  to  the  position  of  vice-principal  of  a 
grammar  school  in  San  Francisco,  who  was 
•iimmarily  removed  therefrom  without  the 
causes  specified  and  referred  to  in  section 
1793  of  the  Political  Code,  rests  solely  upon 
the  provisions  of  the  statute,  and  is  upon  a 
liability  created  by  statute,  which  is  barred 
by  the  statute  of  limitations  after  three  years 
under  subdivision  1  of  section  338  of  the  Code 
of  Civil  Proeedure. — ^Harby  y.  Board  of  Edu- 
cation, 2  CaL  App.  418,  83  Pac.  1081. 

The  plaintiff's  right  to  the  writ  of  man- 
date is  also  barred  by  laches  and  acquiescence, 
where  she  did  not  bring  the  action  therefor 
for  more  than  three  and  one-half  years  after 
her  removal,  during  one  year  of  which  time 
Bome  one  else  filled  the  position  and  during  all 
of  which  time  the  public  has  received  no  bene- 
flt  of  her  services,  for  which,  if  reinstated, 
the  plaintiff  expects  the  public  to  pay. — 
Harby  v.  Board  of  Education,  2  Cal.  App. 
418,  83  Pac,  1081. 

The  general  rule  in  equity  is  that  a  party 
weking  relief  by  mandamus  must  be  vigilant 


and  act  promptly,  and  that  where,  by  lapse 
of  time,  evidence  is  lost  or  the  rights  of 
third  parties  su^rvene  growing  out  of  the 
existing  state  of  affairs,  the  relief  will  be 
denied.  This  rule,  in  its  application,  must 
be  considered  in  its  entirety,  and  a  delay 
of  several  years  in  instituting  mandamus  to 
compel  a  county  treasurer  to  refund  taxes  on 
unsecured  personal  property  will  not  in  and 
of  itself  justify  a  denial  of  the  remedy,  but 
the  panting  or  refusal  of  relief  must  be  de> 
termined  from  the  nature  and  circumstances 
of  the  particular  case  in  which  the  rule  is  in- 
voked.— ^MacMullan  ▼.  Kelly,  19  Cal.  App. 
700,  127  Pac.  819. 

The  courts  require  those  who  would  avail 
themselves  of  the  assistance  of  the  writ  of 
mandamus  to  be  prompt  in  the  enforcement 
of  their  rights.  By  the  lapse  of  time  the 
necessary  evidence  is  lost,  and  third  parties 
may  acquire  rights  growing  out  of  the  exist- 
ing state  of  affairs.  Where  the  parties  have 
been  guilty  of  unreasonable  delay  in  apply- 
ing for  the  writ,  the  eourts  have  not  hesitated 
to  refuse  such  relief,  unless  the  delay  was 
accounted  for  to  their  satisfaction.  In  de- 
termining what  will  constitute  unreasonable 
delay  regard  should  be  had  to  the  circum- 
stances that  justified  the  delay,  to  the  nature 
of  the  case  and  the  relief  demanded,  and  to 
the  question  whether  the  rights  of  the  de- 
fendant or  of  other  persons  have  been  preju- 
diced by  such  delay. — ^MacMullan  v.  Kelly,  19 
Cal.  App.  700,  127  Pae.  819,  822. 

Applicability  of  statute  of  limitations  or 
doctrine  of  laches  to  mandamus  pro- 
ceeding. 9  Ann.  Cas.  845;  20  Ann.  Uas. 
1114. 

§66.    Partiee  i^aintiff  or  petltioneia. 

Application  for  mandamua  must  be  in  name 
of  real  party  in  interest,  and  if  the  name  of 
the  people  is  used,  and  the  people  have  no 
interest,  and  the  relator  alone  is  interested, 
the  writ  will  be  denied. — People  ex  rel.  Liv- 
ingston V.  Pacheco,  29  Cal.  210. 

To  support  aa  application  for  a  writ  of 
mandamus  by  a  private  party  his  interest  must 
be  of  a  nature  distinguishable  from  that  of 
the  mass  of  the  community.  One  whose  only 
interest  is  that  of  an  elector  in  the  county 
cannot  apply  in  his  own  name  for  such  a  writ 
to  compel  a  board  of  supervisors  to  order  an 
election  for  the  people  to  vote  on  the  question 
of  the  removal  of  the  county  seat. — Linden 
V.  Board  of  Alameda  County  Supervisors,  45 
Cal.  6. 

Taxpayer  la  not  a  proper  relator  in  man- 
damus to  a  public  officer. — Maxwell  v.  Board 
of  Supervisors,  53  Cal.  389,  392. 

A  citizen  is  not  "beneficially  interested"' 
(Code  Civ.  Proc,  sec.  1086)  in  the  appoint- 
ment of  police  commissioners  for  the  city 
and  county  of  San  Francisco,  so  as  to  entitle 
him  to  sue,  without  permission  of  the  at- 
torney general,  for  a  writ  of  mandate  to 
compel  the  Governor  to  make  such  appoint- 
ment.— People  ex.  rel.  Wirt  v.  Budd,  5  Cal^ 
Unrep.  572,  47  Pae.  594. 
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Where  the  president  and  secretary  of  a 
school  board  refused  to  issue  a  warrant  for 
payment  of  a  claim  allowe<[Pby  the  board,  at 
required  bj  statute^  it  was  not  improper  to 
join  the  school  district,  by  its  corporate  name, 
as  a  party  defendant  to  mandamus  proceed- 
ings against  such  officers  to  compel  the  issu- 
ance of  the  warrant.  Nor  was  it  improper  to 
make  such  officers  parties  defendant,  they 
having  respectively  ministerial  duties  to  per- 
form in  affording  the  relief  claimed  by  plain- 
tiff.—Barber  v.  Mulford,  117  Cal.  356,  49  Pae. 
206. 

Both  a  city  of  a  fifth  class,  and  also  the 
other  members  of  its  board  of  trustees,  are 
specially  interested  in  enforcing  the  authen- 
tication of  an  ordinance  passed  by  the 
board,  and  they  may  be  joined  as  petitioners 
for  a  writ  of  mandate  to  compel  its  authen- 
tication by  the  president  of  the  board. — City 
of  San  Buenaventura  v.  McGuire,  8  Cal.  App. 
497,  97  Pac.  526,  528. 

Where  an  assignee  of  a  claim  against  a 
conntv  has  assigned  it  to  a  bank  for  collec- 
tion, he  is  the  "real  party  in  interest"  in  man- 
damus proceedings  to  compel  the  county 
auditor  to  draw  a  warrant  tor  the  claim. — 
First  Nat.  Bank  of  Chico  v.  T;yler,  21  GaL 
App.  791,  132  Pac.  1053. 

By  private  person  to  compel  removal  of 

obstruction  from  navigable  stream.    38 

L.  R.  A.  (N.  S.)   763. 

Mandamus  to  compel  performance  of  pub- 
lic duty  at  instance  of  private  person. 
7  Am.  St.  Bep.  484. 

Necessary  parties  to  proceedings  in,  who 
are.     105  Am.  St.  Bep.  122. 

Bight  of  private  person  to  enforce  by 
mandamus  public  right  or  duty  relat- 
ing to  elections.     11  Ann.  Gas.  419. 

Bight  of  private  person  to  mandamus  to 
enforce  performance  of  duty  by  court 
or  magistrate.  9  Ann.  Gas.  1074; 
Ann.  Gas.  1912A,  1118. 

Who  is  real  party  in  interest  by  whom 
mandamus  proceedings  must  be  insti- 
tuted.    64  L.  B.  A.  622. 

Who  may  join  as  relators  in  mandamus 
proceeding.    Ann.  Gas.  1912B,  420. 

§67.    Parties  defendant  or  rei^ondents. 

In  issuing  bonds  under  the  act  of  1860 
(Stats.  1860,  p.  134),  the  supervisors  act  minis- 
terially, and  mandamus  is  properly  directed 
to  them.— Galifornia  N.  B.  Co.  v.  Board  of 
Butte  Gounty  Supervisors,  18  Gal.  671. 

Where  a  county  applies  through  its  board 
of  supervisors  for  a  writ  of  mandamus  to 
compel  the  county  officers  to  hold  their 
offices  at  the  county  seat,  and  an  issue  arises 
as  to  which  of  two  towns  received  a  majority 
of  votes  for  a  county  seat,  one  of  the  towns 
voted  for  has  no  right  to  appear  by  counsel 
as  a  party  to  the  action.— Calaveras  Gounty  v. 
Brockway,   30   Gal.   325. 

In  a  proceeding  by  mandamus  to  compel 
a  teacher  to  admit  a  child  to  a  class  in  the 
public  schools,  the  superintendent  of  schools 
and  the  board  of  education  are  not  proper 


parties. — ^Tape  ▼.  Hurley,  66  Cal.  478,  6  Pae. 
129. 

T^liere,  on  petition,  a  writ  of  mandate 
has  issued  compelling  the  state  controller 
to  draw  a  warrant  on  the  state  treasurer  in 
favor  of  petitioners  for  a  sum  of  money, 
which  has  been  done,  and  the  amount  paid, 
a  motion  subsequently  made  by  a  third  person 
to  set  aside  the  judgment  and  allow  a  com- 
plaint of  intervention  to  be  filed  will  be  de- 
nied, because  as  a  rule  interventions  cannot 
be  allowed  after  final  judgment,  and  also  be- 
cause, after  the  money  has  been  paid,  an  in- 
tervention could  not  benefit  the  intervener. 
Owens  V.  Golgan,  97  GaL  454,  32  Pac.  519. 

By  Political  Code,  section  1768,  the  county 
superintendent  of  schools  is  made  a  member 
of  the  board  of  education.  Held,  that  it  was 
not  necessary  to  make  said  superintendent  a 
separate  party  defendant  to  a  petition  for 
mandamus  to  compel  the  board  to  issue  a 
teacher's  certificate. — ^Keller  v.  Hewitt,  109 
Cal.  146,  41  Pac.  871. 

The  political  party  which  is  entitled  to 
representation  on  the  board  of  election  com- 
missioners in  the  event  of  a  vacancy  therein, 
may  maintain  the  proceeding  iu  mandamus 
in  its  party  name  to  enforce  its  right.  In 
such  proceeding,  the  ineligible  persons  who 
had  been  appointed  to  fill  the  vacancies  are 
not  proper  parties  defendant. — Independence 
League  v.  Taylor,  154  Gal.  179,  97  Pae.  303. 

In  an  application  for  a  writ  of  mandamus 
to  compel  tne  necessary  assessment  and  levy 
by  the  board  of  directors  of  an  irrigation  dis- 
trict, such  application  need  not  be  made  by 
or  on  behalf  of  all  the  bondholders,  but  the 
remedy  is  available  to  an^  one  or  more  of 
them. — Thompson  y.  Perns  Irr.  Dist.,  116 
Fed.  769. 

Necessary  parties  respondent  in  man- 
damus proceedings  involving  title  to 
office.    2  Ann.  Gas.  553. 

§68.    Petitl<m,   compUint  or  other  H»pUc»- 
tUm  in  generaL 

Complaint  for  mandamus  to  compel  con- 
troller to  draw  warrants  must  aver  that  there 
is  sufficient  money  not  otherwise  appropriated. 
Bedding  v.  Bell,  4  Cal.  333. 

A  petition  for  mandamus,  to  compel  the 
president  of  the  board  of  supervisors  of  the 
city  and  county  of  Sacramento  to  draw  bis 
warrant  on  the  treasurer  for  audited  claims 
against  the  city  school  fund  must,  under  the 
sixty-seventh  section  of  the  consolidation  aet 
of  1858  (Stats.  1858,  p.  287),  aver  that  there 
is  money  in  the  treasury  applicable  to  snch 
claims.  The  president  has  no  power  to  draw 
the  warrant  unless  the  money  is  in  the  treas- 
ury.— Cramer  ▼.  Supervisors  of  Sacramento, 
18  Cal.  384. 

Where,  on  an  application  for  a  writ  of  man- 
date  before  the  supreme  court,  no  reason  is 
shown  why  the  application  was  not  made  in 
the  first  instance  to  the  superior  court,  the 
application  wiU  be  denied. — Smith  v.  Dunn,  2 
CaL  Unrep.  478,  6  Pae.  848. 


JITBISDIGTION,  PB0CEEDIKG8  AND  BELIEF,  HI,  S  «8. 


5861 


Application  for  maiidamTis  denied  on  the 
ground  that  the  petition  fails  to  state  Buffi- 
dent  reasons  for  not  applying  to  the  superior 
eonrt  in  the  first  instance. — ^Sankey  v.  Society 
of  California  Pioneers,  2  Cal/  Unrep.  635,  9 
Pae.  424. 

A  petition  for  a  mandamus  to  compel  a 
eoanty  treasurer  to  pay  a  warrant  issued 
by  the  county  auditor  in  favor  of  a  petitioner 
need  not  allege  that  the  petitioner's  claim 
was  ordered  paid  by  the  county  supervisors, 
where  it  states  that  said  supervisors  "audited 
and  allowed  such  claim,  and  ^  ordered  the  au- 
ditor to  draw  his  warrant  in  favor  of  plain- 
tiif  on  the  defendant  as  treasurer"  for  the 
amount  thereof.— J^ones  v.  Morgan,  67  Cal. 
308,  7  Pac.  734. 

AiBdavit  upon  which  writ  of  mandate  is 
inued  need  not  contain  title  of  action  or  pro- 
eeeding  in  which  it  is  made. — ^McOrary  ▼• 
Beaud^,  67  Gal.  120,  122,  7  Pac.  264. 

If  the  right  to  office  can  be  tried  by 
mandamus,  still  a  petition  for  a  writ  of  man- 
date to  compel  a  board  of  officers  to  admit 
the  petitioner  to  a  seat  among  its  body, 
which  he  claims  he  is  entitled  to  by  reason 
of  legal  appointment,  is  defective  if  it  does 
not  appear  therefrom  that  he  has  been  refused 
admission  to  such  office,  or  that  he  has  not 
continnousl/  been  enjoying'  all  the  rights 
thereof,  or  if  it  fails  to  show  that  there  is 
another  person  in  possession  of  the  office  who 
asserts  a  right  thereto  adverse  to  petitioner. 
Kelly  V.  Edwards,  69  Cal.  460,  11  Pac.  1. 

Application  for  mandamus  under  section 
2086,  Code  of  Civil  Procedure,  must  show 
that  party  is  beneficially  interested. — Colnon 
▼.  Orr,  71  Cal.  43,  46,  11  Pac.  814. 

Under  eonstitution,  article  XI,  section  18, 
which  provides  that  no  county  shall  incur 
indebtedneea  exceeding  for  any  year  the  in- 
come provided  for  such  year,  without  a  spe- 
cial election,  etc.,  and  the  County  Government 
Aet  (section  36),  which  provides  that  the 
hoard  of  supervisors  shall  not  lUlow^  nor  the 
auditor  or  treasurer  pay,  any  such  indebted- 
ness— a  petition  for  a  writ  of  mandate  to  en- 
force the  payment  of  claim  for  supplies 
famished  said  county,  which  had  been  or- 
dered paid  by  the  board,  is  defective  where  it 
fails  to  show  that  the  debt  was  ordered  paid 
ont  of  funds  for  the  fiscal  year  in  which  the 
Bopplies  were  furnished  and  the  claim  filed. — 
Schwartz  t.  Wilson,  75  Cal.  502,  17  Pac.  449. 

Petition  should  state  facts  necessary  to 
entitle  applicant  to  writ. — Anschlag  v.  Su- 
perior Court,  76  Cal.  513,  514,  18  Pac.  676. 

Petition  is  construed  most  strongly  against 
petitioner. — ^Potter  t.  Fowzer,  78  Cal.  493, 
496,  21  Pae.  118. 

Petition  for  writ  should  purport  to  be 
Bade  by  or  for  party  in  interest,  contain 
title  of  court  and  cause,  and  show  out  of  what 
court  it  is  desired  that  writ  issue. — Landers 
V.  Lawler,  84  Cal.  547,  548,  24  Pac.  307. 

Act  of  March  19,  1889,  provides  that  the 
council  of  a  city,  on  receiving  a  petition, 
eigned  by  not  less  than  one-fifth  of  the  quali- 
fied electors,  for  the  exclusion  of  certain  ter- 


ritory from  its  limits,  shall  submit  the  ques- 
tion of  such  exclusion  to  the  electors  of  the 
corporation,  etc.  The  act  further  provides 
for  the  publication  of  notice,  and  for  further 
proceedings.  A  second  act,  passed  the  next 
day,  is  identical  with  this,  except  as  to  the 
newspapers  in  which  the  notice  was  required 
to  be  published.  Held,  that  a  petition  for 
mandamus  to  compel  the  council  of  the  city 
of  S.  to  submit  such  question  to  the  electors 
is  not  demurrable  for  failing  to  state  under 
which  of  these  two  acts  petitioner  seeks  to 
proceed. — ^People  v.  San  Diego  Common  Coun- 
cil, 85  Cal.  369,  24  Pac.  727. 

A  petition  for  mandamns  against  the 
treasurer  to  enforce  payment  of  the  compen- 
sation of  a  phonographic  reporter  for  ser- 
vices in  felony  cases,  ordered  to  be  paid  oy 
the  superior  court,  under  section  274  of  the 
Code  of  Civil  Procedure  as  it  stood  under  the 
amendment  of  1880,  must  state  that  the 
treasurer  has  funds  in  his  hands  applicable 
to  the  payment  of  the  demand,  else  it  is  in- 
sufficient to  show  that  the  treasurer  is  under 
legal  duty  to  pay  the  order. — Stevens  ▼.  Tru- 
man, 127  Cal.  155,  59  Pac.  397. 

Where  the  complaint  did  not  allege  the 
existence  of  a  fund  sufficient  to  pay  the  bonds, 
such  fund  cannot  be  presumed;  but  the  com- 
plaint having  failed  to  allege  an  existing 
duty  and  a  failure  to  perform  it  on  demand, 
cannot  support  a  mandamus,  which  only  lies 
to  compel  the  performance  of  an  act  which 
the  law  especially  enjoins  as  duty  resulting 
from  an  office,  teust,  or  station. — ^Meyer  v. 
City  and  County  of  San  Francisco,  150  Cal. 
131,  10  L.  B.  A.  (K.  8.)  110,  88  Pac.  722. 

A  writ  of  mandate  will  not  lie  to  compel 
the  city  council  of  such  city  to  apportion  the 
officers  of  the  election  boards  at  a  recall 
election  among  persons  belonging  to  differ- 
ent political  parties,  as  required  by  that  sec- 
tion, in  the  absence  of  an  averment  that  the 
council  threatens  to  disobey  the  section  in 
that  particular. — ^Vincent  ▼.  Mott,  163  Cal. 
342, 125  Pac.  346. 

Petition  for  mandate  requiring  city  coun* 
cil  to  appoint  on  board  of  election  to  hold  a 
recall  election  persons  of  whom  half  belong 
to  the  respective  parties  designated  in  sec- 
tion 1142  of  the  Political  Code,  as  therein  pro- 
vided, not  stating  that  the  council  threatens 
to  disobey  the  provisions  of  that  section,  is  in- 
sufficient.—Vincent  V.  Mott,  163  Cal.  342,  125 
Pac.  346. 

In  an  action  for  a  writ  of  mandate  to  com- 
pel  the  treasurer  of  an  irrigation  district 
to  pay  interest  coupons  on  the  bonds  of  the 
district,  some  of  which  were  more  than  four 
years  old,  where  the  statute  of  limitations  as 
to  such  coupons  was  not  pleaded  by  demurrer 
or  answer,  it  was  not  an  abuse  of  discretion 
to  refuse  to  permit  the  defendant,  after  plain- 
tiff had  rested  his  case,  to  amend  his  answer 
by  pleading  the  statute  of  limitations,  where 
such  plea  amounted  to  nothing  more  than  a 
tardv  demurrer  to  the  complaint,  and  it  can- 
not be  said  that  the  ends  of  justice  were  de- 
feated by  the  ruling. — Hewel  ▼•  Hogin,  8 
CaL  App.  248,  84  Pac  1002. 
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MANDAMUS,  m,  S  69. 


The  avenneiit  In  the  petitioiL  that  there 
it  in  the  official  eustodj  and  subject  to  the 
official  control  of  the  respondent  board  ''more 
than  sufficient  money  applicable  to/'  and  with 
which  to  pay.  her  claim  of  five  hundred  and 
ninety-six  dollars,  is  but  a  legal  conclusion, 
and  is  limited  by  the  facts  on  which  she  bases 
her  claim,  and  the  provisions  of  law  appli- 
cable to  those  facts. — Burke  ▼.  Board  of  Trni- 
tees,  etc.,  4  CaL  App.  285,  87  Pac.  421. 

A  petition  to  this  eourt  is  insufficient  to 
justify  a  writ  of  mandate  to  a  county  board 
of  supervisors  to  compel  a  certificate  of  elec- 
tion to  a  township  officer,  when  it  nowhere  ap- 
pears in  the  petition  that  any  application  has 
been  made  to  the  lower  eourt  for  such  writ, 
nor  are  there  any  circumetances  set  forth 
which  would  render  it  proper  that  the  writ 
should  issue  originally  from  this  court,  as  re- 
quired by  rule  26  governing  such  petitions. 
Gray  v.  Mullins,  15  CaL  App.  118,  113  Pac. 
694. 

An  allegation  that  there  was  money  in  the 
county  treasury  or  in  the  custody  of  defend- 
ant as  such  county  treasurer,  with  which  to 
pay  the  demand  sued  for  is  necessary  in  a 
petition  for  a  writ  ot  mandate  to  compel  a 
county  treasurer  to  pay  money  from  the  pub- 
lic funds. — State  Commission  in  Lunacy  ▼• 
Welch,  20  Cal.  App.  624,  129  Pac.  974. 

Mandamus  will  not  lie  where  the  petitioner 
has  a  plain,  speedy  and  adequate  remedy  in 
the  ordinary  course  of  law.  And  an  aUega- 
tion  that  he  has  not  such  a  remedy  is  but 
a  conclusion  of  law,  and  does  not  avail  him 
where  the  case  is  of  a  character  that  such  a 
remedy  does  exist  under  the  law. — ^Turney 
▼.  Morrissey,  22  CaL  App.  271,  134  Pac  835. 

Essential  requisites  to  valid  application 
for.    8  L.  B.  A.  265;  8  L.  B.  A.  777. 


§ 


Suffidency. 


In  an  application  for  a  mandamus,  to  com- 
pel a  coun^  treasurer  to  pay  two  warrants, 
the  averment  that  the  auditor  drew  the  war- 
rants is  sufficient,  as  the  law  will  presume 
that  he  drew  them  properly.— Oonnor  v.  Mor- 
ris, 23  Cal.  447. 

A  petition  for  a  writ  of  mandate  that  sets 
forth  that  an  election  was  held  in  a  county 
to  determine  whether  C.  or  8.  should  be  the 
county  seat,  and  that  the  result  of  it  was 
that  of  the  votes  cast  a  large  majority  was 
in  favor  of  S.,  and  that  this  result  was  duly 
determined  and  declared  by  the  board  of 
supervisors,  sufficiently  avers  that  8.  received 
a  majority  of  the  votes  cast.— Calaveras 
County  V.  Brockway,  80  Cal.  325. 

Averments  in  a  ]^tition  for  mandamus 
that  the  orders  allowing  an  account,  and  di- 
recting the  auditor  to  draw  his  warrant  for 
the  same,  "were  duly  given  and  made/'  are 
sufficient  to  show  the  jurisdiction  of  a  board 
of  supervisors  to  direct  a  county  warrant  to 
be  issued,  and  that  there  was  money  in  the 
treasury,  and  that  a  tax  had  been  levied,  and 
that  no  debt  had  been  created  when  the  ac- 
count was  allowed,  which,  added  to  the  sal- 
aries of  the  officers,  equaled  the  aggregate 
revenue. — ^Babeock  v.  Goodrich,  47  CaL  488. 


In  an  application  for  a  writ  of  mandate 
to  compel  a  county  treasurer  to  pay  a  war- 
rant previously  issued  by  the  county  auditor, 
a  petition  which  alleges  that  the  board  of 
supervisors  of  the  county  audited  and  al- 
lowed the  claim,  and  ordered  the  auditor  to 
draw  a  warrant  for  its  amount,  and  that  the 
auditor,  in  pursuance  of  this  order,  issued, 
drew,  and  delivered  to  the  claimant  such 
warrant,  is  sufficient,  although  it  does  not  fol- 
low the  exact  words  of  the  statute. — ^Jones  v, 
Morgan,  67  Cal.  808,  7  Pac.  734. 

A  petition  for  mandamus,  merely  stating 
that  the  reason  for  applying  to  the  supreme 
eourt  in  the  first  instance  is  that,  whatever 
the  decision  of  a  lower  court,  an  appeal  would 
be  taken  to  the  supreme  court,  is  insufficient. 
Sankey  v.  Society  of  California  Pioneers,  2 
Cal.  Unrep.  635,  9  Pac.  424. 

Writ  of  mandate,  which,  under  Code  of 
Civil  Procedure,  section  1086,  "must  be  issued 
upon  affidavit,"  may  be  aUowed  upon  an  un- 
verified complaint  when  the  parties  go  to 
trial  without  first  making  objection  on  that 
ground.— People  ▼.  Beis,  76  Cal.  269,  18  Pac. 
809. 

A  petition  for  mandate  to  require  the 
trial  court  to  allow  filling  of  amended  com- 
plaint, in  accordance  with  the  judgment  of 
the  appellate  court  granting  leave  to  plain- 
tiff to  amend  his  complaint  in  certain  speci- 
fied respeets,  need  not  set  out  in  detail  the 
facts  coastituting  the  cause  of  action,  or 
show  what  were  the  aUegations  of  the 
amended  complaint. — ^]>ixon  ▼•  Bisley,  114  CaL 
204,  46  Pac.  6. 

An  allegation  in  the  petition  for  manda- 
mus, that  no  grounds  of  public  interest  or 
public  policy  were  stated,  or  could  be  truth- 
fully stated  or  existed,  and  that  the  real 
reason  for  rejection  of  plaintiff's  proposal  was 
that  plaintiff  had  not  been  authorized  by 
the  Allied  Printing  Trades  Council  to  use  its 
label,  is  not  sufficient  to  support  the  petition, 
since  the  law  has  made  the  board  the  final 
arbiter  of  the  question  of  public  interest, 
and  vested  in  it  full  discretion  to  determine 
the  matter,  and  made  its  belief  and  judgment 
final,  however  capricious  or  erroneous  the  ex- 
ercise of  its  judgment  may  have  been. — Stan- 
ley-Taylor Co.  V.  Board  of  Supervisors,  135 
CaL  486,  67  Pac.  788. 

An  allegation,  in  a  petition  for  manda- 
mus to  compel  a  library  board  to  draw  war- 
rants in  payment  for  plaintiff's  claims  for 
supplies,  that  the  board  had  refused  to  issue 
warrants  therefor,  was  equivalent  to  an  al- 
legation that  the  claims  had  not  been  paid, 
as  they  could  only  be  paid  by  warrant.— Bob- 
ertson  v.  Board  of  Library  Trustees  of  Ala- 
meda Free  Public  Library  and  Beading 
Booms,  136  CaL  403,  69  Pac.  88. 

An  allegation,  in  a  complaint  in  proceed- 
ings to  obtain  a  writ  of  mandate  to  compel 
the  state  board  of  examiners  to  audit  and  al- 
low a  claim,  to  the  effect  that  the  board  re- 
jected the  claim  "without  right  and  against 
facts,"  is  a  mere  conclusion  of  law.  and  pre- 
sents no  issue  for  the  consideration  of  the 
court. — San  Luis  Obispo  County  ▼•  Gage^  139 
CaL  398,  73  Pac.  174. 
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A  petition  for  a  writ  of  mandate  direct- 
ing a  judge  of  the  superior  eonrt  to  fix  the 
amonnt  of  a  stay  bond  on  appeal  from  an 
order  appointing  a  receiver,  which  does  not 
•bow  that  an  appeal  has  been  taken  as 
pioTided  in  section  943  of  the  Code  of  Civil 
l^oeednre,  bnt  merely  states  that  the  peti- 
tiooer  is  ''desirous  of  appealing  from  said 
order,"  is  insufficient. — ^De  Leonis  ▼•  York^ 
140  Cal.  333,  73  Pac.  1058. 

Petition  for  writ  of  mandate  to  city 
treasurer  to  compel  caneeUation  of  street  im- 
proTement  bond  under  which  petitioner's  prop- 
erty was  sold  for  failure  to  pay  instaUmentS| 
which  does  not  show  that  sale  was  irregular 
or  illegal  is  insufficient,  upon  demurrer. — Ellis 
T.  Workman,  144  CaL  113,  77  Pac.  822. 

A  writ  of  mandate  does  not  lie  to  reqjii'e 
a  trial  judge  to  include  in  a  bill  of  exceptions 
to  review  an  order  on  a  motion  for  a  new  trial 
on  an  affidavit  made  on  information  and  be- 
lief.—Gay  V.  Torrance,  145  CaL  144,  78  Pac. 
540. 

Mandamus  will  not  lie  in  behalf  of  the 
state  to  compel  the  superior  court  to  allow 
the  state  to  appear  ana  contest  the  probate 
of  a  will,  where  the  application  made  in  the 
loperior  court  does  not  show  that  the  state 
lias  a  sufficient  interest  in  this  property  of  the 
deeeased  to  make  it  a  proper  party  to  the 
probate  of  the  will. — State  v.  Superior  Court, 
148  CaL  55,  2  L.  B.  A.  (K.  8.)  643,  82  Pac. 
672. 

A  petition  for  a  writ  of  mandate  to  the 
eonnty  auditor  by  the  justice  of  such  subse- 
qaently  created  township,  to  compel  a  war- 
rant for  a  salary  according  to  the  alleged 
actual  population  thereof,  which  does  not  aver 
tkat  the  petitioner  had  performed  services  in 
criminal  caoes  amounting  to  the  compensation 
asked  for,  is  insufficient,  and  a  demurrer 
tkeieto  was  properly  sustained. — Chinn  ▼• 
Qunn,  148  Cal.  755,  84  Pac.  669. 

A  petition  for  a  writ  of  mandate  to  com* 
pel  the  furnishing  to  plaintiffs  of  a  continu- 
ous supply  of  water  which  merely  alleges 
tkat  the  defendant  water  company  "is  the 
owner  of  a  sufficient  quantity  of  water  to 
supply  plaintiffs  with  all  the  water  necessary 
for  ULeir  use,"  but  does  not  allese  that  the 
quantity  ia  sufficient  to  supply  plaintiff  and 
aQ  others  eoually  entitled  to  water  the  quan- 
tity required,  is  insufficient,  and  a  demurrer 
thereto  was  properly  sustained. — Cozzens  v. 
North  Fork  Ditch  Co.,  2  Cal.  App.  404,  84 
Pae.  342. 

Where  the  petition  for  the  writ  does  not 
ayer  that  the  petitioner  was  one  of  the  elect- 
ors who  had  petitioned  the  council  to  submit 
the  proposed  confirmatory  ordinance  to  a 
Tote  of  the  people,  under  the  charter,  it  is 
wholly  insufficient  to  show  that  he  is  a  party 
in  interest  in  such  submission. — ^'ebster  v. 
Common  Council,  8  Cal.  App.  480,  97  Pac. 
»2. 

Under  the  charter  of  the  city  of  San 
Diego,  the  auditing  committee  is  required  to 
deduct  all  indebtedness  to  the  city  from  any 
elaim  or  demand  submitted  to  them  for  ap- 
proTal,  and  a  petition  for  a  writ  of  mandate 


to  compel  them  to  allow  a  rejected  daim, 
which  does  not  allege  that  the  petitioner  was 
not  indebted  to  the  city,  is  defective,  and 
cannot  sustain  a  mandamus  against  such  com- 
mittee.— Dadmun  v.  City  of  &n  Diego,  0  CaL 
App.  549,  99  Pac.  983. 

§70.    Damnrrer  to  petition  or  complaint 

An  application  for  a  mandamus  set  forth 
as  the  ground  of  this  application  certain 
services,  and  a  claim  for  compensation,  per- 
formed under  the  authority  of  an  act  of  the 
legislature,  by  plaintiff,  and  that  he  had  sub- 
mitted his  account  to  defendants  (appointed 
by  law  to  audit  and  idlow  like  accounts)  to  be 
audited  and  allowed,  who  had  refused  to  act 
in  the  premises.  Defendants  demurred  to  the 
application,  and  alleged  as  eround  that  they 
did  not  see  fit  to  allow  the  daim  for  compen- 
sation, which  was  a  matter  of  discretion  for 
them.  Held,  that  the  effect  of  the  demurrer 
was  to  admit  the  truth  of  the  facts  aUeged, 
and  that,  while  defendants  had  discretionary 
power  to  determine  the  amount  of  compensa- 
tion, they  cannot  be  permitted,  in  the  same 
breath,  to  admit  the  right  to  compensation, 
and  then  refuse  to  jpent  it. — Selkirk  v.  Board 
of  Supervisors  of  Sacramento  County,  3  CaL 
323. 

The  motion  for  a  judgment  in  his  favor, 
made  by  a  petitioner  for  a  writ  of  mandamus, 
is  equivalent  to  a  general  demurrer. — People 
V.  Board  of  San  Francisco  Supervisors,  27  Cal. 
655;  Ward  v.  Flood,  48  CaL  36,  17  Am.  Bep. 
405. 

In  mandamus  failure  to  allege  demand  and 
refusal  may  be  objected  to  by  general  de- 
murrer.— ^Price  V.  JBaverside  Land  etc.  Co.,  56 
CaL  431,  436. 

Affidavit  upon  which  writ  of  mandate  is 
issued  may  be  treated  as  a  complaint  and  de- 
murred to  accordingly. — ^McCrary  ▼.  Beaudry, 
67  Cal.  120,  122,  7  Pac.  264. 

On  demurrer  to  a  petition  for  mandamus, 
the  allegations  of  the  petition  must  be  taken 
as  true. — State  Board  of  Health  v.  Board  of 
Trustees,  13  Cal.  App.  514,  110  Pac.  137. 

A  demurrer  to  the  complaint  resting  on 
such  printed  provision  in  the  contract  requir- 
ing that  the  water  provided  therein  to  be  fur- 
nished should  be  delivered  at  the  highest 
point  on  the  north  Une  of  the  section  of  plain- 
tiff's land,  relied  upon  by  defendant,  was 
properly  overruled. — ^Bonslett  v.  Butte  County 
Canal  Co.,  18  Cal.  App.  149,  122  Pac.  821. 

f  71.    BepUcatlon  or  mslj. 

In  application  for  mandamus,  replication 
is  not  required,  except  where,  in  the  discre- 
tion of  the  court,  it  is  necessary  to  explain 
or  avoid  facts  set  up  in  the  defendant's  an- 
swer.— Fowler  v.  Peirce,  2  Cal.  165. 

f  72.    Evidence. 

The  supreme  court  will  not,  on  the  plead- 
ings, issue  a  peremptory  writ  of  mandamus, 
where  the  answer  denies  a  material  aver- 
ment in  the  complaint  en  information  and 
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belief. — People  y.  Board  of  SupervisorB  of 
Alameda  County,  45  Cal.  395. 

On  an  application  for  a  writ  of  mandamus 
to  eompel  the  treasurer  of  a  county  to  pay 
a  warrant,  when  plaintiff  alleges  that  the 
warrant  was  regularly  issued,  his  ownership 
of  it,  the  refusal  of  the  treasurer  to  pay  it, 
and  the  fact  that  there  was  money  in  the 
treasury  out  of  which  it  could  be  paid,  the 
burden  is  on  defendant  to  show  that  he  was 
justified  in  refusing  payment. — ^McGowan  t. 
Ford,  107  Cal.  177,  40  Pac.  231. 

.  In  mandamus  to  compel  the  state  board 
of  examiners  to  audit  a  claim  against  the 
state,  in  the  absence  of  any  allegation  to  the 
contrary  it  will  be  presumed  that  the  board 
acted  on  and  considered  all  the  facts  appear- 
ing on  the  face  of  the  claim,  and  all  other 
facts,  of  which  it  had  satisfactory  knowledge, 
having  any  bearing  on  the  validity  of  the 
claim. — San  Luis  Obispo  County  t.  Gage,  139 
Cal.  398,  73  Pac.  174. 

In  mandamus  to  compel  the  Senate  to  re- 
instate expelled  members,  it  will  be  presumed 
that  members  had  notice  of  the  expulsion 
proceedings. — ^French  v.  Senate  of  Califor- 
nia, 146  Cal.  604,  2  Ann.  Cas.  756,  69  L.  B. 
A.  556,  80  Pac.  1031- 

On  the  hearing  of  the  mandamus  proceed- 
ing by  the  superior  court,  the  facts  asserted 
to  have  been  proved  before  the  board  of 
supervisors  by  good  and  sufficient  evidence 
without  conflict  are  not  to  be  tried  de  novo. 
The  hearing  should  be  had  upon  the  same 
evidence  presented  to  the  board  of  super- 
visors, and  if  such  evidence  was  uncontra- 
dicted, competent,  and  sufSlcient  to  prove 
satisfactorily  all  matters  required  by  the 
Political  Code,  it  will  become  the  duty  of 
the  superior  court  to  issue  its  mandate  ac- 
cordingly.—Inglin  V.  Hoppin,  156  Cal.  483,  105 
Pac.  582. 

Upon  a  petition  by  a  corporation  and  its 
alleged  secretary  to  compel  the  delivery  up 
of  its  seal,  books,  papers  and  records,  where 
the  official  character  of  the  alleged  secretary 
is  put  in  issue  by  the  answer  of  the  alleged 
ex-secretary,  the  burden  of  proof  is  cast 
upon  the  alleged  secretary  petitioned  to  es- 
tablish his  official  relation  to  the  corpora- 
tion, that  he  is  the  legally  appointed  secretary 
and  entitled  to  the  custody  of  its  seal,  books, 
papers  and  records  for  the  corporation  pe- 
titioner. It  is  held  that  by  the  report  of 
the  referee  appointed  by  this  court  such  bur- 
den of  proof  has  been  sustained. — ^Potomac 
Oil  Co.  V.  Dye,  14  Cal.  App.  674,  113  Pac.  126, 
130. 

It  is  held  that  any  doubt  as  to  the  meaning 
of  the  terms  of  the  contract,  has  been  satis- 
factorily resolved  by  the  evidence  rightly  ad- 
mitted for  that  purpose. — Bonslett  v.  Butte 
County  Canal  Co.,  18  Cal.  App.  149,  122  Pae. 
821. 

It  is  held  that  the  evidence  supports  all  of 
the  findings  made  for  the  plaintiff  and 
against  the  defendant  as  to  the  terms  of  the 
contract,  as  to  defendant's  acquiescence  in 
and  confirmation  of  plaintiff's  construction 
thereof,  as  to  defendant's  ownership  and  con- 


trol of  the  lateral  ditch  constructed  by  de- 
fendant to  carry  water  to  plaintiff's  land^  and 
its  actual  delivery  through  the  same  of  all 
water  paid  for  by  plaintiff,  and  its  ability  to 
deliver  all  water  through  tike  same  in  eompli- 
anee  with  its  agreement. — Bonslett  v.  Butte 
County  Canal  Co.,  IS  CaL  App.  149,  122  Pae. 
821. 

g73.    Dismissal  before  heailiigi 

An  application  for  a  mandamus  to  com« 
pel  the  performance  of  an  act  affecting  many 
persons'  interests — in  this  case  the  grading 
of  a  street — made  in  the  name  of  the  people, 
and  signed  only  by  the  attorney  of  the  re- 
lator, will  not  be  dismissed  because  not  made 
in  the  name  of  some  one  interested,  if  the 
attorney  general  unites  in  the  brief  in  sup- 
port of  the  application. — ^People  v.  Board  of 
Supervisors,  36  Cal.  595. 

Where,  on  an  application  for  mandate  on 
the  ground  that  petitioner  had  applied  to 
respondent,  a  judge  of  the  superior  court,  for 
an  examination  under  Code  of  Civil  Procedure, 
section  1143,  entitling  those  in  jail  under  ex- 
ecution to  an  examination  as  to  their  prop- 
erty, etc.,  with  reference  to  a  discharge,  the 
answer  of  respondent  denies  petitioner's  right 
to  such  examination  under  the  code,  but  avers 
that  he  was  accorded  the  examination,  and 
that  his  discharge  was  refused  on  the  ground 
that,  in  the  judgment  of  respondent,  he  was 
not  entitled  to  it,  the  case  being  submitted 
on  the  answer  as  true,  though  the  prisoner  is 
entitled  to  such  examination,  the  appellate 
court  will  not  assume  that  the  decision  was 
not  in  the  merits  of  the  evidence  in  the  ex- 
amination, and  the  writ  will  be  refused. — 
Wilson,  In  re,  75  Cal.  580,  17  Pac.  698. 

§  74.    Scope  of  inqnlxy  and  powers  of  court. 

The  eligibility  of  an  officer  cannot  be  tried 
on  a  mandamus  to  compel  payment  of  his 
salary.— Turner  t.  Melony,  13  CaL  621. 

On  mandamus  by  the  assignee  of  a  sheriff's 
certificate  of  sale  to  compel  the  execution 
of  a  deed,  the  question  whether  such  certifi- 
cate is  not  merged  in  a  deed  made  to  the 
assignee  by  the  execution  debtor  after  the 
sale  cannot  be  tried. — ^People  v.  Irwin,  14  CaL 
428. 

On  mandamus  against  the  sheriff  by  a  pur- 
chaser at  a  sheriff's  sale  of  property  as  be- 
longing to  the  city  of  Qtm  Francisco  on 
judgment  and  execution  against  the  city  for  a 
deed,  the  value  of  the  interest  sold,  or  prob- 
ably the  leviable  quality  of  the  title,  could 
not  be  inquired  into,  the  city  not  being  a 
party. — People  ex  rel.  Seale  v.  Doane,  17  CaL 
476. 

The  question  of  a  county's  title  to  block 
of  land  on  which  it  is  erecting  a  county  jail 
cannot  be  tried  in  an  application  for  a  writ 
of  mandate  to  compel  the  auditor  to  issue  a 
warrant  to  a  contractor  for  erecting  a  county 
jail  on  the  land. — ^Babcock  ▼.  CK>odrieh,  47 
Cal.  488. 

On  mandamus  by  a  wagon  road  company 
to   compel  the  board   of  supervisors  of  the 
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«oimty  to  fix  the  rates  of  toU  on  the  road, 
the  ownership  of  the  road  cannot  be  inquired 
into. — Weaverville  etc.  Wagon  Boad  Co.  ▼. 
Board  of  Supervisors,  64  CaL  69,  28  Pac.  496. 

Ob  mandamus  by  a  wagon  road  company 
to  compel  the  board  of  supervisors  of  the 
county  to  fix  the  rates  of  toll  on  the  road, 
plaintiff's  right  to  the  corporate  franchise 
which  it  claims  cannot  be  questioned  in  such 
proceeding. — ^Weaverville  etc.  Wagon  Boad 
Co.  V.  Board  of  Supervisors,  64  CaL  61^^  28 
Pae.  496. 

On  proceedings  for  a  writ  of  mandate  to 
compel  the  officers  of  a  school  district  ta 
rebuild,  on  the  old  site,  a  schoolhouse  de- 
stroyed by  fire,  as  they  had  been  directed  by 
the  electors  of  the  district  in  school  meeting 
assembled,  the  officers  cannot  raise  the  ques- 
tion of  the  paramount  title  to  the  site,  as 
its  possession  by  the  district  for  a  number 
of  years  for  school  puzposes  is  prima  facie 
evidence  of  ownership  in  the  district. — Eby 
V.  Trustees  of  Bed  Bank  School  Pist.,  87 
CaL  166,  25  Pac.  240. 

On  mandamus  by  a  toll  road  company  to 
compel  the  board  of  county  supervisors  to 
fix  its  rates  of  toll,  the  board  cannot  raise 
any  onestion  as  to  whether  plaintiff  was 
lawfully  incorporated,  or  whether  it  is  the 
owner,  and  entitled  to  the  possession  of  the 
toll  road,  when  it  has  held  possession  for 
fifteen  years. — ^Volcano  Canon  Boad  Co.  v. 
Placer  County  Supervisors,  88  Cid.  634,  26 
Pac.  513. 

In  mandamus  to  compel  a  county  clerk  to 
enter  a  default  judgment,  the  action  of  the 
court  in  setting  aside  service  of  summons 
cannot  be  reviewed. — Elder  v.  Grunsky,  127 
Cal.  67,  59  Pac.  300. 

In  disposing  of  a  petition  for  a  writ  of 
mandate,  the  supreme  court  will  assume  that 
the  facts  stated  by  the  petitioners  therein 
are  true,  in  the  absence  of  any  opportunity 
afforded  the  respondent  to  contest  them.— 
Moore  v.  Conley,  163  Cal.  609,  126  Pae.  492. 

In  mandamus  to  enforce  payment  of  a 
judgment  had  against  an  irrigation  district, 
neither  the  board  of  directors  nor  the  board 
of  supervisors,  nor  the  taxpayers  of  the  dis- 
trict can  defend  the  proceeding  in  mandamus 
on  any  of  the  grounds  litigated,  or  which 
might  be  litigated  in  the  action  in  which 
the  judgment  was  rendered.  The  judgment 
does  not  create  a  new  obligation,  but  simply 
presents,  in  a  different  form,  the  obligation 
already  assumed,  and  afb>rds  the  highest 
sanction  of  the  law  to  its  validity. — Nevada 
National  Bank  v.  Board  of  Supervisors,  5 
CaL  App.  638,  91  Pac.  122. 

This  court  will  assume,  upon  the  appli- 
cation for  the  writ  of  mandate,  that  the  judg- 
ment of  the  superior  court  was  warranted  by 
the  evidence  adduced  before  the  court  at  the 
hearing  of  the  exceptions  to  the  report  of  the 
referees;  and,  where  the  applicants  have  not 
availed  themselves  of  the  right  given  them 
by  the  statute,  they  cannot  be  heard,  in  a 
proceeding  of  this  nature,  to  correct  errors, 
£f  any  there  be,  in  the  condemnation  proceed- 


ings.— C.  Scheerer  k  Co.  t.  Hutton,  7  CaL 
App.  524,  94  Pac.  849. 

Bight  to  try,  in  mandamus  proceeding, 
the  question,  who  is  de  facto  officer  f 
13  L.  B.  A.  (N.  S.)  661. 

§  75.    Conduct  of  hoaxing  ox  triiL 

The  supreme  court  will  refer  to  the  dis- 
trict court  any  questions  of  fact  arising  upon 
issues  joined  in  a  proceeding  by  mandamus 
before  it,  to  try  and  detemune  by  jury,  or 
by  the  court,  at  may  be  agreed  upon,  the 
special  fact  in  issue  and  return  the  finding.— 
Calaveras  County  v.  Brockway,  80  CaL  325. 

On  an  application  for  a  writ  of  mandamus 
to  compel  the  county  treasurer  to  pay  cer- 
tain moneys,  the  treasurer,  without  consult- 
ing an  attorney,  agreed  to  a  statement  of 
facts.  Held,  that  the  proceedings  should  be 
stayed  until  a  copy  ox  the  record  could  be 
served  on  the  district  attorney  and  the 
chairman  of  the  board  of  supervisors. — ^UUer 
V.  Boyd,  41  Cal.  60. 

Where,  on  the  hearing  of  an  alternative 
writ  of  mandate  commanding  a  judge  to 
show  cause  why  he  has  not  settled  a  bill  of 
exceptions  in  a  case,  it  appears  that  he  has 
settled  a  bill,  the  supreme  court  will  not 
order  a  reference  to  ascertain  whether  the 
bill  as  settled  is  correct,  but  will  discharge 
the  writ.— Thornton  v.  BLoge,  84  Cal.  231,  23 
Pac.  1112. 

The  trial  by  jury  of  the  issaes  raised  ia 
action  for  a  writ  of  mandate  is  not  an  abso- 
lute right  of  the  defendant:  and  it  was  not 
an  abuse  of  discretion  to  refuse  to  allow  dis- 
puted questions  of  fact  to  be  so  tried. — 
Hewel  V.  Hogin,  8  CaL  App.  248,  84  Pao. 
1002. 

§  76L    Detennlnatioii  of  iamee  and  qfitMauL 

While  the  question  of  title  could  not  be 
litigated  in  this  mandamus  proceeding,  the 
court  below  properly  admitted  evidence  show- 
ing the  dedication  of  the  site  to  schoolhouse 
purposes,  and  its  possession  by  the  district, 
so  as  to  enable  the  court  to  determine  whether 
or  not,  in  its  discretion,  it  should  award  the 
writ. — Eby  v.  Trustees  of  Bed  Bank  School 
Dist.,  87  CaL  166,  25  Pac.  240. 

An  allegation,  in  a  complaint,  in  proceed- 
ings to  obtain  a  writ  of  mandate  to  compel 
the  state  board  of  examiners  to  audit  and 
allow  a  claim,  to  the  effect  that  the  board  re- 
jected the  claim  without  right  and  a^ins^ 
facts,  presented  no  issue  for  the  considera- 
tion of  the  court  below,  and  a  finding  to  the 
same  effect  as  the  allegation  was  of  no  more 
force  than  the  allegation. — San  Luis  Obispo 
County  V.  Gage,  139  CaL  898,  73  Pac.  174. 

In  mandamus  to  compel  the  state  board  of 
examiners  to  audit  a  claim  against  the  state, 
it  was  the  duty  of  the  court  to  find  on  all 
the  facts  at  issue,  including  the  affirmative 
allegations  of  the  answer  which  were  material 
and  constituted  a  good  defense  to  the  action. 
San  Luis  Obispo  County  t.  Gage,  139  CaL 
398,  78  Pae.  174. 
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In  ft  proceeding  in  mandamos  by  sneh  jus- 
tice of  the  peace  to  compel  tlie  auditor  and 
auditing  committee  of  the  citj  of  San  Diego 
to  draw  warrants  for  the  balance  of  the  sal- 
ary due  him,  the  city  is  entitled  to  recoup- 
ment for  overpayments  mistakenly  made 
after  February  S,  1911,  upon  the  belief  that 
the  city  was  still  one  of  the  second  class, 
and  to  have  the  amount  of  such  overpay- 
ments deducted  from  the  arrearages  due  the 
petitioner. — Puterbaugh  v.  Wadham,  162  CaL 
611,  123  Pac.  804. 

Under  Code  of  Civil  Procedure,  section 
1090,  it  was  no  abuse  of  discretion,  on  the 
hearing  of  a  petition  for  a  writ  of  mandate 
to  compel  defendant,  as  treasurer  of  an  ir- 
rigation district,  to  pay  interest  coupons  on 
bonds  issued  by  the  district,  to  refuse  to 
order  disputed  ouestions  of  fact  to  be  tried 
before  a  jury. — Hewel  v.  Hogin,  8  Gal.  App. 
248,  84  Pac.  1002. 

TTpon  mandamus  to  a  eity  treasurer  to 
compel  sale  of  lots  for  unpaid  interest  on 
street  improvement  bonds,  where  the  sworn 
answer  alleges  full  payment  of  principal  and 
interest  by  the  owner  to  the  treasurer,  which 
is  tendered  to  plaintiff  in  the  answer,  which 
is  not  controverted  by  proof,  the  answer  has 
so  far  the  effect  of  evidence  as  to  support 
findings  and  judgment  of  the  court  for  the 
defendant  under  section  1091  of  the  Code  of 
Civil  Procedure. — ^Fox  v.  Workman,  6  Cal. 
App.  633,  92  Pao.  742. 

g77.    New  ixM  or  rtiiearlng. 

In  a  suit  for  mandamus  brought  in  the 
supreme  court,  where  questions  of  fact  are 
referred  to  a  district  court,  a  motion  for  a 
new  trial  must  be  made  in  tliA  supreme  court. 
People  V.  HoUoway,  41  CaL  409. 

Where,  on  an  application  for  a  writ  of  man- 
date against  a  city  treasurer,  the  supreme 
court,  after  the  cause  is  submitted,  concludes 
that  the  constitutionality  of  certain  acts  must 
be  determined,  which  questions  have  not  been 
argued,  the  submission  will  be  set  aside,  and 
an  opportunity  for  argument  thereof  will  be 
afforded. — Home  of  Care  of  Inebriates  v.  Beis^ 
8  Cal.  Unrep.  426,  27  Pac.  810. 

§78.    Scope  and  extent  of  relief  Im  genaraL 

When  a  petition  for  a  writ  of  mandamus 
proceeds  by  petition  and  notice  for  a  per- 
emptory writ,  without  procuring  an  alterna- 
tive writ,  the  court,  unaer  section  147  of  the 
Practice  Act,  may  grant  any  relief  consistent 
with  the  case  made  by  the  petition  and  em- 
braced within  the  issues,  although  it  may  be 
only  a  part  of  that  prayed  for  in  the  petition. 
People  V.  Board  of  Supervisors,  27  Cal.  655. 

A  mandamus  cannot  compel  a  county 
treasurer  to  pay  on  warrants  that  are  pay- 
able onl^  out  of  a  particular  fund  more  money 
than  is  m  the  fund  at  the  time  of  issuing  the 
mandate;  and  a  judgment  orderinff  him  to 
satisfy  the  warrants  out  of  money  that  might 
thereafter  come  into  the  fund  is  so  far  er- 
roneous.— ^Day  V.  Callow,  39  Cal.  593. 

If  the  court  directs  a  writ  of  mandate  to 
issue  requiring  the  defendant,  as  an  auditori 


to  issue  a  warrant,  for  the  treasurer  to  pay 
a  aum  of  money  to  the  petitioner,  the  clerk 
cannot  render  a  personal  judgment  asainst 
the  auditor. — Sweeny  v.  Maynard,  52  Cal.  468. 

Judgment  in  mandamus  proceeding  to  com- 
pel supervisors  of  a  county  to  pay  a  judg- 
ment should  order  the  board  to  allow  the 
judgment,  but  not  direct  its  payment. — John- 
son V.  Sacramento  County,  65  Cal.  481,  4  Pac. 
463. 

In  mandamus  to  a  school  district  and 
oficers  of  the  school  board  to  compel  the  is- 
suance of  a  warrant  in  payment  of  a  claim 
allowed  by  the  board,  it  is  error  to  include 
interest,  as  mandamus  does  not  lie  to  en- 
force the  obligation  of  contracts,  but  only 
the  performance  of  «an  act  which  the  law 
specially  enjoins — ^issuance  of  the  warrant  for 
the  amount  of  the  audited  claim. — ^Barber  t. 
Mulford,  117  Cal.  856,  49  Pac.  206. 

Where  a  judgment  against  a  school  dis- 
trict did  not  provide  for  interest,  interest 
could  not  be  awarded  on  a  writ  of  mandate 
issued  to  compel  the  trustees  of  the  district 
to  perform  the  judgment. — ^Howe  v.  Southrey, 
144  Cal.  767,  78  Pac.  259. 

On  a  petition  for  a  mandate  requiring  a 
trial  judge  to  settle  and  certify  his  bill  of 
exceptions  on  appeal  from  an  order  striking 
from  the  files  affidavits  on  motion  for  a  new 
trial  because  of  irregularities  of  the  trial 
judge,  the  court  will  not  determine  any  con- 
flict in  the  evidence  as  to  such  irregularities. 
Gay  V.  Torrance,  145  Cal.  144,  78  Pac.  540. 

Writ  of  mandate  establishing  petitioner's 

right  to  an  office,  not  awarded  until  after 

the    expiration  ox    his    term  of  office,  will 

merely    direct    the    payment    of  the    salary 

wrongfully  withheld  from  him  during  his 
term. — Davenport  v.  City  of  Los  Angeles,  146 
Cal.  508,  80  Pac.  684. 

A  writ  of  mandate  cannot  be  issued  which 
shall  be  effectual  only  in  the  event  that  the 
inferior  tribunal  or  board  shall  subsequently 
determine  a  matter  then  pending  before  it  in 
a  certain  way.  The  act  which  will  be  com- 
pelled must  be  one  to  the  performance  of 
which  the  complaining  party  is  entitled  at 
the  institution  of  his  proceeding;  and  it  is 
the  refusal  or  neglect  to  perform  an  act 
which  is  enjoined  by  the  law  as  a  present 
duty,  that  serves  as  the  foundation  for  the 
proceeding. — McGinnis  v.  City  of  San  Jose, 
153  Cal.  711,  96  Pac.  367. 

A  mandate  directed  against  the  city  clerk 
of  Los  Angeles  for  his  refusal  to  sign  an  or- 
dinance duly  and  regularly  passed  by  the 
council  can  properly  go  no  further  than  to 
order  him  to  perform  his  plain  dutv  of  sign- 
ing it. — City  of  Los  Angeles  v.  Leiande,  157 
Cal.  80,  106  Pac.  218;  disapproving  City  of 
Los  Angeles  v.  Hance,  187  Cfal.  490,  70  Pac. 
475. 

Mandamus  will  not  lie  to  compel  the  cer- 
tification by  the  city  clerk  of  an  ordinance 
for  the  construction  of  sidewalks,  based  upon 
the  Yrooman  act,  as  distinguished  from  the 
special  sidewalk  act. — City  of  Los  Angeles  ▼• 
Lelande,  11  CaL  App.  302,  104  Pae.  717. 
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It  18  Keld  that  tlie  plaintiff  is  entitled  to  a 
writ  of  mandate  to  compel  the  delivery  of 
water  sold,  nnder  a  written  provision  in  a 
contract  with  the  defendant  canal  companji 
that  the  water  should  be  delivered  at  the 
highest  point  on  the  north  line  of  the  section 
in  which  plaintiff's  land  is  sitnated,  where  it 
appears  Uiat  the  defendant  has  a  lateral 
branch  from  its  main  canal  extending  to  such 
highest  point,  and  that  snch  written  provision 
is  controlling,  as  against  a  mere  printed  pro- 
vision, that  the  water  should  be  taken  from 
its  main  canal  some  miles  distant  from  said 
section. — Bonslett  v.  Butte  Countj  Canal  Co., 
18  CaL  App.  149,  122  Pac.  821. 

Character  and  extent  of  relief  by  man- 
damus against  an  officer  vested  with 
discretion,  who  has  rendered  a  decision 
upon  a  ground  not  ^thin  his  discre- 
tion.   7  L.  B.  A.  (N.  S.)  525. 

Bight  to  go  behind  judgment  against 
county  or  municipality  in  mandamus 
proceedings  to  enforce  same.  0  L.  B. 
A.  (N.  8.)  1002. 

§79.    Jndgniff&t  or  otder. 

A  mandamus  to  a  board  of  snpervisoit 
to  issue  a  warrant  for  a  specified  sum  is  ^- 
regular.  It  should  direct  them  to  audit  the 
account  and  issue  warrants  accordingly.— 
Tuolumne  County  v.  Stanislaus  County,  6  CaL 
440. 

Where  an  answer  to  an  alternative  writ 
of  mandate  states  several  facts  as  defenses 
to  the  action  judgment  should  not  be  given 
until  the  issues  have  been  disposed  of.— 
Gregg  V.  Pemberton,  53  Cal.  251. 

Mandamus  to  compel  county  supervisors  to 
''allow  and  pay"  a  judgment  against  the 
county  cannot  be  resisted  on  tne  ground  that, 
by  paying,  the  county  would  exceed  its  in- 
come for  the  current  year;  but  judgment 
should  be  to  "allow,"  not  to  "pay."— John- 
son ▼.  Sacramento  County,  65  Cal.  481,  4  Pac. 
463. 

It  is  held  upon  petition  for  a  writ  of  man- 
date to  compel  the  superior  court  to  make  an 
order  after  judgment  so  as  to  make  an  ef- 
fectual supenedeas  pending  an  appeal  from 
the  ^dgment,  including  a  petition  for  the 
appointment  of  a  receiver  by  this  court  to 
whom  certain  shares  of  stock  mentioned  in 
the  petition  should  be  assigned,  that  such 
petition  for  a  receiver  be  denied,  and  that  the 
petition  for  a  supersedeas  and  the  restrain- 
ing order  be  granted  oidy  to  the  extent  and 
upon  the  conations  specified  in  the  order  of 
this  court,  and  that  in  all  other  respects  the 
judgment  appealed  from  be  stayed  pending 
such  appeal — All  Night  k  Day  Bank  v.  Su- 
perior Court,  158  Cal.  389,  111  Pac.  1100. 

Judgment  in  mandamus  as  bar  to  all  is- 
sues which  might  have  been  litigated 
therein.    Ann.  Cas.  1913B,  541« 

§  m.    Peremptory  writ. 

The  writ  of  mandamus  cannot  be  gpranted 
hr  default,  as  code,  section  1088.  Ib  impera- 
tive upon  this  point. — ^People  v.  Central  Pac. 
B.  Co.,  62  Cal.  506. 


A  hearing  and  a  submission  of  an  appli- 
cation for  a  writ  of  mandamus  on  the  plead- 
ings sufficiently  complies  with  Code  of  Civil 
Procedure,  section  1088,  which  provides  that 
the  writ  cannot  be  granted  by  default,  but 
the  ease  must  be  heard  whether  or  not  the 
adverse  party  appear. — Town  of  Hayward  v. 
Pimental,  107  CaL  386,  40  Pac.  545. 

Under  Code  of  Civil  Procedure,  section 
1088,  providing  that  mandamus  cannot  be 
granted  bv  dwault,  but  the  case  must  be 
heard  by  the  court,  whether  the  adverse  party 
appears  or  not,  it  is  a  sufficient  hearing  where 
a  verified  complaint  was  filed,  and,  no  an- 
swer having  been  served,  the  court  heard  the 
matter  on  the  complaint,  filed  findings,  and 
ordered  the  writ  to  issue. — ^Pereria  v.  Wal- 
lace, 129  CaL.  897,  62  Pac.  61. 

A  complaint  for  mandamus  against  town 
trustees  prayed  that  defendants  be  com- 
manded to  proceed  to  grant  ijlaintiffs  a 
lighting  franchise,  under  constitution,  article 
2LL,  section  19,  providing  that  the  streets 
should  be  open  to  all  persons  to  supply  light, 
nnder  suitable  general  regulations.  No  gen- 
eral reflations  had  been  made,  but  a  fran- 
chise similar  to  that  asked  by  plaintiff  had 
been  panted  to  a  competitor.  Held  that,  in 
granting  mandamus  to  plaintiff,  a  direction 
that  the  same  privilege  be  given  as  was  given 
to  the  competitor  was  proper,  since  the  relief 
granted  is  the  same  in  eubstance  as  that 
prayed  for,  and  is  within  the  prayer  for 
general  relief. — Pereria  v.  Wallace,  129  Cal. 
397,  62  Pac.  61. 

A  writ  commanding  that  a  trial  judge 
forthwith  secure  the  services  of  another 
judge  to  preside  at  a  trial,  or  show  cause  be- 
fore the  supreme  court,  held  u>  operate  as  a 
stay  of  all  proceedings  as  against  him  until 
judgment  hiul  been  rendered  by  the  supreme 
court  and  the  remittitur  filed  in  the  superior 
court. — Noel  v.  Smith,  2  Cal.  App.  158,  sub 
nom.  In  re  Smith,  83  Pac.  167. 

Where  a  rehearing  was  cpranted  for  fur- 
ther consideration,  and  pending  such  rehear- 
ing the  judgment  of  the  trial  court  as  to 
the  validity  and  regularity  of  the  proceed- 
ings for  condemnation  was  affirmed  upon 
appeal,  and  upon  such  rehearing  the  origi- 
nal opinion  was  adopted  and  approved,  the 
peremptory  writ  of  mandate  must  issue  in 
accordance  therewith. — Eberle  v.  Hubbard, 
18  Cal.  App.  704,  124  Pac.  454. 

§  81.    AltematiTe  wilt    flerftoa 

Where  notice  of  the  motion  for  a  man- 
damus and  a  copy  of  the  papers  on  which 
the  motion  is  founded  have  been  duly  served 
on  the  district  judge,  the  supreme  court  may, 
in  its  discretion,  issue  either  an  alternative 
or  a  peremptory  writ  in  the  first  instance.— 
People  ex  rel.  Mulford  v.  Turner,  1  Cal.  143, 
52  Am.  Dec.  295. 

Alternative  mandamus  was  issued  by  the 
chief  justice,  returnable  before  department 
2  of  this  court.  On  application  to  the  court 
in  bank  for  a  peremptory  writ,  the  record 
showed  no  evidence  of  service  on  respondent, 
and  no  return  by  him.    Held,  that  the  appli* 
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eation  must  be  denied. — ^Wilson  ▼.  Hunt,  2 
Cal.  Unrep.  831,  16  Pac.  305. 

Cop7  of  petition  for  writ  most  be  served 
upon  opposite  party,  under  role  28  of  su- 
preme court. — Coffey  y.  Grand  Couneili  87 
Cal.  367,  369,  25  Pac.  547. 


§82. 


Betnxn  or  answer. 


The  answer  of  a  justice  to  an  alternative 
mandamus  to  send  up  papers,  that  at  the 
time  of  service  his  fees  had  not  been  paid, 
is  no  defense  to  nuiking  the  writ  peremptory, 
for  they  may  have  been  paid  since  the  ser- 
vice.— ^People  V.  Harris,  9  CaL  571. 

The  answer  of  supervisors  in  their  own 
names  cannot  be  regarded  as  an  answer  of 
the  board,  in  a  petition  for  mandamus  against 
the  latter;  and  an  answer  in  the  name  of  the 
board,  signed  and  filed  by  counsel  duly  au- 
thorized to  represent  them,  and  verified  by  a 
member  of  the  board,  is  to  be  regarded  as 
the  answer  of  the  board,  although  it  does  not 
appear  that  the  latter  ever  adopted  it.— 
People  V.  Board  of  Supervisors,  27  Cal.  655. 

Where  a  petition  for  a  writ  of  mandate, 
and  the  answer  of  the  court,  are  submittea 
without  evidence,  the  answer  must  be  taken 
as  true.— Sherer  v.  Superior  Court  3  Cal. 
Unrep.  680,  31  Pac.  565;  afilrmed  m  bank 
(Paterson,  J.,  dissenting),  96  Cal.  653;  31  Pac 
565. 

Where  a  complaint  in  proceedings  for 
mandamus  to  compel  the  state  board  of  ex- 
aminerg  to  allow  a  claim,  alleged  that  the 
board  rejected  the  claim  without  right  and 
against  the  facts,  allegations  of  the  answer, 
in  so  far  as  it  stated  facts  showing  that  the 
board  rejected  the  claim  rightfully  on  the 
facts  stated  in  the  claim  or  otherwise  known 
to  the  board,  amounted  to  a  traverse  of  the 
allegation  of  the  complaint.-— San  Luis  Obispo 
County  V.  Gage,  139  CaL  398,  73  Pac.  174. 

g83.    Motion  to  quaah  or  dismlas  alp 

tematlTe  writ. 

Where  the  resolution  of  a  board  of  super- 
visors, to  enforce  which  an  alternative  writ 
of  mandate  has  been  issued,  is  afterward 
repealed,  the  writ  must  be  dismissed. — People 
V.  Bartlett,  2  Cal.  Unrep.  437,  5  Pac.  674. 

On  a  motion  to  quash  a  writ  of  mandamus 
compelling  a  state  officer  to  redeem  certain 
bonds  in  accordance  with  a  state  law,  an 
affidavit  which  states,  in  substance,  that 
the  validity  of  the  bonds  had  been  passed 
on  in  the  United  States  circuit  court,  and 
also  that  a  writ  of  error  was  pending  in  the 
United  States  supreme  court,  is  insufficient 
to  support  the  motion. — ^Kahn  v.  Bauer,  2 
Cal.  Unrep.  728,  12  Pac.  477;  Kahn  v.  Board 
of  Suprs.  of  San  Francisco,  2  Cal.  Unrep. 
729,   12  Pac.  478. 

The  return  to  an  alternative  writ  of  man- 
damus showing  that  directions  therein  have 
been  complied  with,  the  writ  will  be  quashed. 
Talmage  v.  Monroe  (Cal.  App.),  119  Pac. 
526. 


§  84.    Violatioii  and  ymtlabmrnit. 

An  attachment  will  not  be  issued  against 
a  district  judge  for  noncompliance  with  a 
writ  of  mandamus,  by  which  he  was  directed 
to  vacate  an  order  expelling  the  relator  from 
the  bar,  and  reinstate  him  in  his  office  of 
attorney,  where  it  does  not  appear  from  the 
papers  on  which  the  motion  for  the  attach- 
ment is  founded  that  any  application  has 
been  made  to  the  court  to  vacate  the  order 
as  commanded  by  the  writ  of  mandamus, 
and  where  it  appears  that,  so  far  as  the 
action  of  the  judge  in  vacation  is  concerned, 
he  has,  in  substance,  complied  with  the 
command  of  the  writ  of  mandamus;  and  in 
such  case  it  will  not  be  deemed  a  disobedi- 
ence of  the  writ  that  the  court  has  again 
expelled  the  relator  for  reasons  alleged  to 
have  arisen  after  the  issuing  of  the  writ. — 
People  ex  reL  Field  v.  Turner,  1  Cal.  188, 
189. 

Where  a  superior  judge  was  directed  by 
writ  of  mandate  from  this  court  to  procure 
another  judge  to  try  a  cause,  and  to  preside 
at  all  proceedings  therein,  or  sho^  cause  to 
the  contrary,  such  alternative  writ  operated 
as  a  stay  of  proceedings  without  any  order 
therefor,  and  notwithstanding  the  final  de- 
cision of  this  court  against  the  right  of  the 
petitioner  to  the  writ,  the  judge  was  acting 
in  violation  of  the  writ  by  proceeding  to 
try  the  cause  before  the  final  issuance  of  the 
remittitur  upon  the  judgment  of  this  court. 
Noel  V.  Smith,  2  Cal.  App.  158,  sub  nom.  In 
re  Smith,  83  Pae.  167. 

Where  a  writ  of  mandate  was  issued  by 
the  superior  court  to  the  secretary  of  a 
corporation  commanding  him  to  permit  the 
petitioner  therefor  to  inspect  all  of  its  books, 
and  he  was  cited  for  contempt  for  noncom- 
pliance with  the  writ,  he  had  the  right  to 
show  in  answer  thereto  his  inability  to  com- 
ply with  the  order,  as  not  having  control  of 
its  books,  for  the  reason  that  his  resignation 
as  secretary  had  been  accepted  by  the  cor- 
poration, and  another  appointed,  before  the 
mandate  was  served,  and  that  such  inability 
was  not  brought  about  through  any  design 
or  purpose  to  evade  the  order  of  the  court, 
and  upon  said  showing  the  court  was  without 
jurisdiction  to  punish  him  for  contempt,  and 
the  judgment  adjudging  him  guilty  thereof 
will  be  annulled  upon  writ  of  review.— Egil- 
bert  V.  Superior  Court,  6  Cal.  App.  190,  91 
Pac.  748. 

The  superior  court,  in  a  proceeding  in 
mandamus  to  compel  a  former  secretary  of  a 
corporation  to  produce  all  of  its  books  for 
the  inspection  of  the  petitioner,  is  withont 
jurisdiction  to  punish  his  successor  in  office, 
who  was  not  a  party  to  the  mandamus  pro- 
ceeding, for  contempt  in  not  complying  with 
the  writ,  and  the  judgment  adjudging  said 
successor  guilty  of  contempt  will  be  annulled 
upon  writ  of  review. — ^Banter  v.  Superior 
Court,  6  Cal.  App.  195,  91  Pac.  749. 

§86.    Aiipeal  and  error. 

The  court  below  having  ordered  a  per- 
emptory   mandamus    to   issue    against     the 
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itste  treasurer  to  pay  a  certain  debt,  and  for 
eogts,  the  sapreme  court  affirmed  the  judg* 
ment  as  to  the  mandamus,  and  reversed  it  as 
to  the  costs. — McDougal  v.  Boman,  2  Cal. 
80. 

Finding  held  to  support  the  judgment 
(Thornton,  J.,  dissenting). — Keating  y.  Ed- 
gar, 2  Cal.  Unrep.  289,  3  Pac.  594. 

Where  an  alternative  writ  of  mandate  is 
hiAdvertently  issued  bj  the  supreme  court, 
on  a  petition  which  is  defective  in  this  par? 
tienlar,  to  which  the  respondent  has  de- 
marred  and  answered,  the  supreme  court  will 
not  sustain  the  demurrer  and  quash  the  writ 
if  the  matters  set  out  in  the  answer  are  such 
as  to  cure  the  defects  in  the  petition. — Walk- 
eriey  v.  Greene,  104  Cal.  208,  37  Pac.  890. 

Where  a  board  of  supervisors  refuses  a 
liqaor  license,  and,  after  a  peremptory  writ 
of  mandate,  approves  the  bond  filed  by  the 
applicants,  and  orders  the  license  to  issue, 
it  cannot  appeal  from  the  judgment  of  man- 
date.— ^Leet  V.  Board  of  Supervisors,  5  CaL 
Unrep.  573,  47  Pac.  595. 

An  appeal  by  supervisors  from  a  judg- 
ment of  mandate  requiring  it  to  issue  a 
liquor  license,  when  the  hearing  is  after  the 
license  has  expired,  will  be  dismissed. — Leet 
T.  Board  of  Supervisors,  5  Cal.  Unrep.  573, 
47   Pac.    595. 

Under  Code  of  Civil  Procedure,  section 
1088,  providing  that  a  writ  of  mandate  can- 
not be  granted  by  default,  but  that  the  case 
mast  be  heard  whether  the  adverse  party 
appear  or  not,  the  supreme  court  will  not 
reverse  a  judgment  denying  the  writ,  merely 
npon  the  pleadings  and  a  copy  of  the  judg- 
ment below,  with  no  showing  that  facts  re- 
qairing  the  issuance  of  the  writ  were  there 
presented. — Jackson  School  Dist.  of  Amador 
Connty  v.  Culbert,  134  Cal.  508,  66  Pac.  741. 

Objection  that  a  mandamus  proceeding 
commenced  against  the  president  and 
teachers  of  a  normal  school  to  compel  the 
readmission  of  an  expelled  student  should 
have  been  brought  against  the  local  board 
of  trustees  was  waived  where  not  taken 
below  by  demurrer  or  otherwise. — Miller  v. 
Bailey,  136  Cal.  212,  68  Pac.  1029. 

In  mandamus  against  a  county  school 
inperintendent  to  draw  his  warrant  for  the 
price  of  lumber  furnished  under  contract,  the 
admission  of  evidence  of  the  remoteness  of 
other  lumber-yards  from  the  place  of  the  con- 
strnetion  of  the  building  was  without  preju- 
diee. — ^Eseondido  Lumber  etc.  Co.  v.  Baldwin, 
2  CaL  App.  606,  84  Pac.  284. 

Upon  the  trial  of  an  application  for  a 
writ  of  mandate,  where  the  court  clearly  in- 
dicated that  the  application  of  defendant  for 
leave  to  amend  its  answer  after  plaintiff  had 
TMted  his  case  would  be  denied,  its  failure 
to  make  a  formal  ruling  denying  it  is  not 
verersible  error;  but  it  must  be  assumed 
npon  appeal  that  the  application  was  denied. 
Hewel  V.  Hogin,  3  Cal.  App.  248,  84  Pac. 
1002. 

Where  the  case  presented  by  the  record 
ia  that  of  a  justice  of  the  peace  discharging 


duties  in  a  township  having  a  classification 
and  a  fixed  salary,  for  which  he  has  pre- 
sented his  claim,  it  was  the  duty  of  the 
lower  court  to  issue  the  writ  of  mandate 
to  the  auditor  to  compel  the  issuance  of  a 
warrant  therefor  upon  the  treasury,  and  the 
cause  will  be  remanded  with  direction  to  the 
court  to  issue  the  writ. — Guiberson  v.  Arga* 
brite,  3  Cal.  App.  768,  87  Pac.  226. 

Where  no  data  appears  in  the  record  from 
which  it  can  be  learned  whether  any  credits 
were  made  upon  the  principal  or  interest 
account,  and  no  contract  appears  in  the 
record  which  would  impose  upon  the  treas« 
nrer  the  duty  of  collect mg  any  additional 
interest  to  that  evidenced  oy  the  coupons  dis- 
played in  his  notice  of  sale,  and  which  the 
owner  paid  in  full,  a  finding  for  the  respond- 
ent in  accordance  with  the  answer  is  sup- 
ported.— Pox  V.  Workman,  6  Cal.  App.  633, 
92  Pac.  742. 

When  the  demurrer  to  the  complaint  for 
the  writ  of  mandate  in  the  court  below  was 
general  only,  and  the  complaint  showed  that 
the  permit  for  the  building  was  refused 
solely  for  want  of  consent  of  adjoining  prop- 
erty owners,  but  failed  to  state  specifically 
whether  the  building  was  to  cost  more  than 
one  thousand  dollars,  in  which  case  it  would 
be  good  under  the  building  ordinance,  or 
less  than  one  thousand  dollars,  in  which 
case  it  would  be  defective,  but  the  record 
upon  appeal  shows  that  it  was  to  cost  more 
than  one  thousand  dollars,  the  defect  in 
the  complaint  is  one  that  could  have  been 
easily  remedied,  if  it  had  been  pointed  out 
and  relied  upon  in  the  trial  court,  and,  under 
the  circumstances,  the  objection  to  uncer- 
tainty in  the  complaint  upon  appeal  is  with- 
out merit. — Coon  v.  Board  of  Public  Works, 
7  Cal.  App.  760,  95  Pac.  913. 

Upon  appeal  from  a  judgment  granting 
the  writ  of  mandamus,  all  presumptions  are 
in  favor  of  the  judgment  appealed  from,  and 
error  must  be  made  affirmatively  to  appear. 
Where  the  record  upon  appeal  does  not  show 
that  the  prior  warrant  has  been  paid  or  will 
be  paid,  the  contrary  must  be  presumed;  and 
where  it  appears  that  the  petitioner's  tran- 
script of  the  justices'  judgment  was  filed 
with  the  city  auditor  on  the  same  day  that 
he  issued  the  warrant  to  the  assignee,  it  must 
be  presumed  that  he  issued  it  with  knowl- 
edge of  the  petitioner's  right;  and  the  judg- 
ment for  the  petitioner  must  be  affirmed.— 
Wilkes  V.  Sievers,  8  Cal.  App.  659,  97  Pac. 
677. 

Where  the  record  upon  appeal  from  the 
order  of  the  superior  court  refusing  the  writ 
of  mandate  shows  that  the  requisite  number 
of  registered  electors  of  the  city  of  San 
Diego  submitted  to  the  common  council  a 
proposed  ordinance  confirming  such  fran- 
chise, to  be  submitted,  under  the  charter  of 
the  city,  to  the  people,  and  that  the  council 
refused  to  pass  the  ordinance  or  to  call  an 
election  for  its  submission  to  a  vote  of  the 
people;  but  the  record  does  not  disclose  that 
the  corporation  holding  the  franchise  ever 
asked  or  demanded  of  the  city,  or  of  its 
council,  that  such  ordinance  should  be   en- 
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aeted,  it  xnnit  be  presumed  from  its  failure 
80  to  do  that  it  liad  abandoned  the  f  ranehisey 
and  would  not  avail  itself  of  a  eonfirming 
ordinance,  and  that  it  would  hare  been  idle 
for  the  superior  eourt  to  grant  the  writ  peti- 
tioned for. — ^Webster  y.  Ommon  Covneily  8 
CaL  App.  480,  97  Pae.  92. 

Upon  a  petition  in  the  superior  eourt  by 
the  state  board  of  heiJth  to  eompel  the 
board  of  trustees  of  the  sehool  district,  do* 
fendant,  to  exclude  unyaeeinated  children 
therefrom,  which  thej  had  refused  to  do  as 
required  by  the  general  raccination  aet  of 
February  20,  1889  (Stats.  1889,  p.  28),  whera 
Judgment  was  rendered  for  defendants  upon 
demurrer  to  the  ^tition,  and  directing  a 
dismissal  thereof,  the  petition  must  be  taken 
as  true  for  the  purpose  of  decision  upon  ap* 
peal,  and  the  judgment  must  be  reversed 
with  direction  to  overrule  the  demurrer 
thereto. — State  Board  of  Health  v.  Board  of 
Trustees,  13  Cal.  App.  514,  110  Pae.  137. 

In  an  action  maintained  in  the  home  state 
of  Arizona  to  compel  election  of  board  of 
directors  of  corporation,  and  an  appeal  from 
the  decision,  it  is  held  that  under  the  laws 
of  Arizona  a  petition  in  error  and  bond  on 
appeal  from  the  judgment  of  the  district 
eourt  of  Arizona  did  not  operate  per  se  as 
a  stay  witbout  an  order  from  the  eourt,  and 
that  prior  to  such  writ  of  error  the  judg* 
ment  had  become  fully  performed  as  to  the 
commissioner  by  the  performance  of  the 
judgment  as  to  the  meeting  of  stockholders 
upon  the  notice  required  of  him,  before  any 
stay  was  ordered. — ^Potomac  Oil  Co.  v.  Dye^ 
14  Cal.  App.  674,  113  Pae.  126,  130. 

Dismissal  of  appeal  in  mandamus  pro* 
ceeding  where  question  involved  hat 
become  immaterial.  5  Ann.  Cas.  626; 
Ann.  Cas.  1912C,  247. 

Bight  to  appeal  by  respondent  wbo  has 
obeyed  writ  of  mandamus,  2  Ajudu 
Gas.  627. 

§86.    Ootta. 

Upon  mandamus  granted  against  tha 
county  treasurer  to  compel  the  payment  out 
of  the  hospital  fund  collected  from  the  state, 
of  a  warrant  drawn  upon  the  same  for  the 
commissions  allowed  by  the  supervisors  for 
such  oollectionB,  the  costs  of  the  mandamus 
proceeding  are  properly  chargeable  against 
the  defendant  personally. — Power  t.  May, 
123  (Jal.  147,  65  Pae.  796. 

Wbere,  after  submission  of  an  application 
to  compel  a  judge  to  settle  a  bill  of  excep- 
tions, he  signs  it,  the  application  will  bo 
dismissed,  without  costs. — ^Donnelly,  In  re^ 
7  Gal.  Unrep.  172,  74  Pae.  139. 

Section  1095  of  the  Code  of  Civil  Pro* 
cedure,  providing  that  if  judgment  be  given 
for  the  applicant  in  a  proceeding  in  man- 
damus, he  may  recover  such  damages  as  he 
may  be  found  to  have  sustained,  together 
with  costs,  applies  to  original  proceedings 
of  that  character,  wbether  begun  in  the  su- 
perior court,  in  the  supreme  court,  or  in  a 
district  eourt  of  appeaL— ^nld  t.  KobI|  158 
Cal  648,  111  Pao.  925. 


Under  that  section,  a  judgment  for  the 
applicant  does  not  earry  costs  unless  the 
same  are  affirmatively  awarded,  and  unless 
so  awarded,  the  filing  of  a  memorandum 
tharsfor  is  unavailing. — Qonld  ▼.  Moss,  158 
Gal  548,  111  Pae.  925. 

Allowance  of  costs  In  *"Ti*'^ft*""«.  80 
Am.  St.  Bep.  561. 

MANDATE. 

Of  appellata  eourt.    Ssa  Appeal  and  Birac; 
§  1460. 

MANDATOBT INJUNOTIOH. 

See  mjvBctioiiy  §  6. 

As    proper   remedy   to  make   available 

franchise    in    street  or    highway    as 

against  municipality.  6  L.  S.  A.  (N. 
8.)  782. 

Disobedience  of  void,  as  a  contempt. 
16  L.  B.  A.  (N.  S.)  1064. 

Necessity  for  hearing  before  granting. 
9  L.  B.  A.  (N.  S.)  1225. 

Power  to  grant,  aa  to  generally.  20  L. 
B.  A.  161. 

To  eompel  or  permit  removal  of 
fences  or  gates.  7  L.  B.  A.  (N.  8.) 
49. 

To  eompel  removal  of  structure  en- 
croaching on  adjoining  property.  36 
L.  B.  A.  (N.  S.)  402. 

(Bight  to  mandatory  injunction  to  re- 
store status  existing  prior  to  violation 
of  prohibitory  injunction.  47  L^  B.  A. 
(N.  S.)  1155. 

6uspension  of  pending  appeaL  88  Ij. 
B.  A.  (N.  8.)  489. 

KANDATOBT  PBOVISIONS. 

In    constitution.    Sea    Ck>iurtttatlonal    Xaw, 
§89. 

MANDATOBT  STATUTES. 

As  to  when  statute  mandatory  and 
when  directory  merely.  12  L.  B,  A. 
853. 

1£ay*  in  statate  deemed  mandatory 
when.  16  L.  B.  A.  161;  10  U  B.  A. 
499;  5  L.  B.  A.  (N.  &)  340. 

MANIA. 

Beligious  mania  as  proof  of  testamen* 
tary  incapacity.  27  L.  B.  A.  (N.  8.) 
89. 

MANIFOLD  COPIES. 

As  originals.    12  L.  B.  A.  (N.  &}  848. 

MANSLAUOHTEB. 

See  Hondcida,  II. 

''murder^  in  statute  as  inclncting 
manslaughter.    Ann.  Cas.  1913C,  929. 
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KAN-TRAP. 

GtH  UabiUty  for  injury  bj.  20  L.  R.  A. 
154;  24  L.  B.  A.  (N.  S.)  868. 

Criminal  responBibilitj  for  death  eansed 
hj,  upon  one's  own  property.  14  L.  B. 
A.  (N.  S.)  846;  24  L.  B.  A.  (N.  S.)  869. 


MANUAL  DEUVEBT. 

Mode  of  levying  attachment  on  property  In- 
capable of.    See  Attaclimeiiti  §88. 

KANUAL  LABO&. 

Bight  to  ezelnde  from  school  for  refusal 
to  perform.    41  L.  B.  A.  608. 

MANUFAOTUBE. 

See,  also,  Xaanf  actiurain. 

Constmetion  on  ground  as  mannfaetoring 
within  provisions  of  bankruptcy  law 
defining  eo^rations  which  may  be 
adjudged  involuntary  bankrupts.  26 
L.  B.  A.  (N.  8.)  476. 

Contract  for  as  affected  by  statute  of 
frauds.    14  L.  B.  A.  232. 

Furnishing  water  and  water-power  to  pub- 
lie  for  manufacturing  purposes  as  a 
public  purpose.    21  L.  B.  A.  (N.  S.)  410. 

Judicial  notice  of  facts  with  relation  to. 
4  L.  B.  A.  89. 

loss  of  profits  as  element  of  damages  for 
breach  of  contract  for  sale  or  purchase 
of  articles  to  be  manufactured.  52 
L.  B.  A.  230. 

Loss  of  profits  as  damages  on  vendee's 
refusal  to  take  articles  manufactured 
for  him.  4  L.  B.  A.  (N.  8.)  740;  18 
Ti.  B.  A.  (N.  8.)  613. 

Loss  of  use  of  plant  as  element  of  dam- 
ages for  failure  to  deliver  material  tOt. 
3  L.  B.  A.  (N.  8.)  709. 

Making  clothing  to  measure  as  manu- 
facturing for  purpose  of  tax  laws.  44 
L.  B.  A.  (N.  8.)  803. 

May  water  company  be  required  to  fur- 
nish  water  for  power  or  manufactur- 
ing purposes.  82  L.  B.  A.  (N.  8.) 
805. 

Sale  distinguished  from  contract  to  man- 
faeture.  6  L.  B.  A.  788:  14  L.  B.  A. 
280;  30  li.  B.  A.  (N.  8.)  819. 

Taking  of  property  for  water-power  for 
manufacturing,  as  a  public  purpose. 
22  L.  B.  A.  (N.  8.)  160. 

What  constitutes  manufacturers;  manu- 
facturing companies;  new8pajp«rs  and 
publishers;  manufactured  articles.  14 
L.  B.  A.  107. 


KANUrAOTUBED  ABTI0LE8. 

Disparagement  of  property  or  of  manu* 
factured  articles  as  libel  or  slander. 
Ann.  Cas.  1914B,  841. 


MANUFAOTUBEfl. 

8ee,  also,  Munif afltutt. 

Construction  of  contract  to  saw  and  deliver 
lumber.    See  Contracts^  §  144. 

Liability  of  manufacturers  for  injuries  re- 
sulting from  dangerous  goods  made  and 
sold.    See  Nofl^Ugence,  §  12. 

Monopolistic  combinations  of.  See  Monopo- 
llei,  n. 

Civil  liability  of  vender  or  manufac- 
turer of  patent  or  proprietary  medi- 
cine for  injury  caused  by  use  thereof. 
Ann.  Cas.  1914D,  51. 

Condition  impaired  by  manufacturer  as 
retail  price  as  binding  upon  retailer 
purchasing  from  middlemen.  8  B.  B. 
0.  299. 

Distinction  between  manufacturer  of 
and  dealer  in  goods.  21  Ann.  Cas. 
78. 

Electric  light  or  power  company  as 
"manufacturer/*  7  Ann.  Cas.  726; 
Ann.  Cas.  1918C,  718. 

Gas  company  as  manufacturer.  10  Ann, 
Cas.  668. 

Implied  warranty  by.  22  L.  B.  A.  189; 
70  L.  B.  A.  665;  6  L.  B.  A.  (N.  &) 
180;  15  L.  B.  A.  (N.  8.)  855. 

Interference  by  competitor  or  others 
with  agents  of.  9  L.  B.  A.  (N.  8.) 
904. 

,  Legislation  to  protect  against  loss  of 
receptacles  in  which  their  products  are 
put  up.     14  L.  B.  A.  (N.  8.)  1128. 

Liability  as  for  negligence  of  manufac- 
turer of  article  not  inherently  danger- 
ous.   Ann.  Cas.  1914A,  877. 

Liability  for  injury  due  to  defects  in 
articles  manufactured.  2  L.  B.  A.  (N. 
8.)  303;  5  L.  B.  A.  (N.  8.)  1103;  19 
L.  B.  A.  (N.  &)  928;  87  L.  B.  A.  (N. 
8.)   560. 

—  Application  of  doctrine  of  res  ipsa 
loquitur.    28  L.  B.  A.  (N.  B.)  949. 

Liability  of  to  third  persons.  11  Am. 
St.  Bep.  701. 

Biffht  of  municipal  corporation  to  con- 
duct manufactories.  31  L.  B.  A.  (N. 
8.)   121". 

Bight  of  one  delivering  goods  for  manu- 
facture to  claim  title  as  against  ven- 
dees or  creditors  of  manufacturer.  25 
L.  B.  A.  (N.  8.)  781,  796. 

Validity  of  agreement  bv  employees  of 
maniuacturing  companies  not  to  en- 
gage in  competing  business  as  affected 
by  its  scope  in  time  and  territorial  ex- 
tent.    24  L.  B.  A.   (N.  8.)   939. 

Validity  of  restrictive  agreement  an- 
cillary to  sale  of  business  of.  24  L. 
B.  A.   (N.  8.)   980. 

Waiver  of  manufacturer's  lien  by  at- 
tachment or  execution.  66  L.  B.  A. 
722. 
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UANUFAOnrSINa  cobposation. 

See,  also,  IffftiiiifactQiliig  EstabUshment. 

iileetrie  company  as,  for  purposes  of  tiz 
laws.    38  L.  B.  A.  (N.  S.)  907. 

Taxation  of.    64  L.  B.  A.  33. 

XANUFAOTTTBlNa    ESTABUSE- 

MEMT. 

6ee,  also,  Biainif  actorlng  Ooq^onllOB. 

Import  of  word  "additions"  in  insuraneo 
policy  on.     33  L.  E.  A.  (N.  S.)  159. 

Persons  working  in,  as  independent  con- 
tractors.   65  L.  B.  A.  488,  494. 

Supervising  employees  in,  as  yiee-prin- 
cipals.    51  L.  B.  A.  534,  554,  581. 

What  is  "manufacturing  establishment" 
within  exemption  thereof  from  taxa- 
tion.   Ann.  Cas.  1915B,  223. 

HANUmsSION  OF  SLAVE& 

See  81aTei,§4. 

KANUBE. 

Power  of  municipal  corporation  to  grant 
exclusive  right  for  removal  of.  21  L. 
B.  A.  (N.  S.)  830. 

Bight  of  tenant  to  remove  manure  from 
premises.  11  Ann.  Cas.  80,  31  L.  B.  A. 
698;  18  L.  B.  A.  (N.  S.)  672. 

HANUSOBIPT. 

See  Idtenry  Propertjr,  and  references  under 

Handimting. 

As  baggage.    41  L.  B.  A.  (N.  S.)  371. 

Contract  between  author  and  publisher 
for  purchase  of  manuscript  as  imply- 
ing obligation  to  publish.  Ai^w.  Cas. 
1912B,  612. 

Ifieasure  of  damages  for  loss  or  destrue- 
tion  of.    8  L.  B.  A.  (N.  a)  369. 

''UAP  OF  OUTSIDE  LANDS/' 

Of  San   Francisco,  judicial   notice  of.    Sea 
Brtdence,  §  25. 

Effect  of  as  to   dedication  of  streets.    Sao 
*    BCnnldpal  Ooiporations,  §  272a. 

KAPS. 

See,  also.  Plats  and  BCaps. 

As  evidence.    See  Oximlnal  Iaw,§214;  EtI- 
dence,  §S  296,  307»  340. 

Control  over  other  calls  for  boundaries.    See 
Boundaries,  §  12. 

Dedication  by  designation  on  map.    See  Dedi- 
cation, §§  27-33. 

Expense   of  procuring  map  for  evidence  as 
costs.    See  Costs,  §  48^ 


In  condemnation  proceedings^    Sea  ^™<«*f^% 

Domain,  §  101. 
Necessity  for  acknowledgment  to.    See  Ao- 

knowladgmant^  §  13. 
Becognition  of,  as  acceptance  of  dedication. 

See  Dedication,  f  41. 
Beference  to  map  for  description  of  property 

conveyed.    See  Deeds,  §  43. 

Bemedy  under  former  copyright  law  for 
infringing  copyright  of  map,  cliart, 
print,  etc.,  compared  with  remedy 
under  existing  statute.  Ann.  Cas. 
1912C,  566. 

KABOnrAL  nOUBES. 

On  commercial  paper.    Sea  Bills  and  KotosL 
§68. 


MARGINAL  NOTE& 

In  statutes.    See  Statatas^  §81. 

MASOINAL  SALES. 

See,  also,  liacglnfl. 

Of  stoek  by  brokers.    See  BrokaiB,  §8;  0am- 
ing,  §20. 

Validity  of  law    prohibiting.    See    OoiMtltll- 
ti<mal  Law,  §229. 

''MAKOINE  CONTRAGTS/' 

See  Ckunlnc§7;  Iffargfns 

MARGINS. 

See  Brokers,  §§  8,  4. 

Bights  of  brokers  selling  margins.    See  GkODr- 

ing,  §  20. 
Sale  of  stock  on.    See  Ckuning,  §  7. 
Transactions   in   bncket-sHops.    See   Botfkat- 
.  tfiop. 

Bight  of  broker  to  pledge  stock  carried, 
on  margin.    Ann.  Cas.  1912B,  563. 

VaUdity  of  dealings  on.  1  L.  B.  A.  140,. 
656;  3  L.  B.  A.  679;  4  L.  B.  A.  39»: 
5  L.  B.  A.  210;  12  L.  B.  A.  121;  12 
L.  B.  A.  776;  58  L.  B.  A.  182;  11  L.  B. 
A.  (N.  S.)  585;  14  U  B.  A.  (N.  S). 
1081. 

MARmZ  OORP& 

Enlistment  of  minor  in,  without  paranfa 
consent.    39  L.  B.  A.  (N.  S.)  468. 

MARINE  INSURANCE. 

Effect  of  abandonment  of  vessel  on  liability^ 
of  insurer.    See  Insnraaca,  §  141. 

Grounds  for  avoidance  of  policy  of.    See  lA^ 
snranca,  §83. 

Bisks  covered  by.    See  Disoraaaa,  §§  18^184. 

Conclusiveness  of  judgment  of  foreign 
court  of  admiralty  on  policies  of  marina 
insurance.    20  L.  B.  A.  669. 
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Cojiftmctioii  of  fire  or  maTine  insurance 
policy  with  respect  to  "exposing  build* 
ings."    Ann.  Gas.  1913C,  73. 

Meaning  of  term  "collision"  in  marine 
insurance  policy.  Ann.  Gas.  191iBy 
849. 

Setoff  in  ease  of  bankruptcy.  55  L.  B.  A« 
67. 

SeTerability  of  insurance  on  same  poli* 
cies.     19  L.  B.  A.  218. 

Tax  on  marine  insurance  policy  on  ex- 
ports as  tax  on  article  exported.  Ann. 
Gas.  1915D,  1090. 

What  is  "peril  of  the  sea"  within  marine 
insurance  policy.  Ann.  Gas.  1912D. 
1038. 

Wken  stipulations  limiting  time  for  suit 
on  policy  begins  to  run.  47  L.  B.  A. 
708;  48  L.  B.  A.  (N.  8.)  911. 

KARimSBflL 

See 


MABiPosA  oouirnr. 

osa    and    Frenow 


Boondary    between 
See  Coimtiee^  §8» 


MAXTTAJs  INFIDELITY. 

In   general.    See    Advlteiy;    Husband    and 
W&e. 

Effect  ot,  on  gifts  between  spouses,  d 
L.  B.  A.  (N.  S.)  785j  35  L.  B.  A. 
(N.  S.)  124. 

Bffect  of,  on  marriage  settlement,  6 
L.  B.  A.  (N.  B.)  785. 


MARITAL  IMTEBOOUKSE. 

Befusal  of,  as  ground  for  diyoree.    14 
Ia.  B«  a.  685. 


KABITAL  BELATI0N8. 

See  Husband  and  Wife;  HaxriafS^ 

KABITAL  SIOHT& 

Fraud  on.  8  L.  B.  A.  (N.  S.)  769.  774; 
18  L.  B.  A.  (N.  S.)  1147:  21  L.  B.  A. 
(N.  S.)  553. 

—  Before  marriage.  8  L.  B.  A.  814; 
9  L.  B.  A.  (N.  S.)  955. 

MABITOIE  OONTRAOTS. 

Wbat  are.    See  Admiralty,  §  8. 

Admiralty  jurisdiction  of.  66  L.  B.  A. 
193. 

Bight  of  servant  under  maritime  law  to 
compensation  in  case  of  ineomplete  per- 
formance of  his  contract  because  of 
physical  disability.  28  L.  B.  A.  (N.  8.) 
818. 

MARITIME  JURISDICTION. 

See  Admiralty,  1. 

MARITIME  LAW. 

Doctrine  of  maritime  law  as  to  termina- 
tion of  contract  of  employment  by 
death  of  servant  during  stipulated 
term.    21  L.  B.  A.  (N.  S.)  929. 

General  maritime  law  as  part  of  com- 
mon  law.    Ann.  Gas.  1913X  1229. 


MABITIME  UENS. 

I.    XATUBB,  OBOUIIBS  AND  SUBJECT  IfATTEB  or  OEMBBALb 
S  1.    Yessels  subject  to  lien. 
S2.    Possession  or  charter. 

13.  Nature  of  services  or  suppliei. 

H.    OBEATION,  OPEBATION  AND  ENFOBOEMSIIT. 

14.  Gommeneement,  duration,  extinguishment  an4   enfoieemenl^ 

1 5.  Bemediet  by  statute — Attachment. 

16.  Priorities. 


I  HATUBE,  OBOUNDS  AND  SUBJECT 
MATTEB  IN  OENEBAIi. 

fl.   VenelB  subject  to  lien. 

Act  of  April  10,  1850,  authorises  attach- 
ments against  boats  and  vessels,  "used  in 
navigating  the  waters  of  this  state."  Held, 
that  a  vessel  belonging  to  the  port  of  New 
York,  and  intended  for  the  JStw  York  and 
China  trade,  and  which  had  never  navigated 
the  waters  of  Galifornia,  except  to  sail  from 
the  ocean  into  San  Francisco  harbor,  was  not 
within  the  statute,  and  could  not  be  attached 
VI  Oal.  Digtst— S68 


under  it. — Souter  t.  The  Sea  "VHtch,  1  Gal. 
162;  Tucker  v.  The  Sacramento,  1  Gal.  403; 
Bay  T.  The  Henry  Harbeck,  1  Gal.  451. 

In  order  to  create  a  lien  upon  a  vessel 
for  materials  furnished,  under  section  813  of 
the  Gode  of  Givil  Procedure,  the  vessel  must 
be  situated  in  this  state  when  the  materials 
are  actually  furnished  thereto  and  used  there- 
upon. No  lien  can  be  enforced  in  this  state 
upon  a  vessel  wholly  constructed  in  another 
state  for  materials  furnished  by  residents 
of  this  state  to  shipbuilders  engaged  in  its 


5874 


MABITIME  LIENS,  II,  ||8-S. 


constrnetion  In  tneh  other  itoto. — ^Bennett  t. 
Beadle,  142  Cal.  239,  75  Pae.  848. 

When  the  statute  does  not  proyide  for  the 
creation. of  a  lien  bj  the  act  of  a  vessel  in 
coming  into  the  state,  no  lien  is  enforceable 
for  materials  furnished  out  of  the  State,  when 
the  vessel  comes  within  its  jurisdiction.—' 
Bennett  v.  Beadle,  142  Gal.  239,  75  Pac.  843. 

§  2.    PosMesion  or  duurter. 

Lien  of  ship  owner  for  freight  is  not  af- 
fected'by  the  fact  that  he  had  chartered  the 
ship  for  the  voyage,  where  he  still  retaina 
the  possession,  command  and  navigation  of 
the  ship.— Hayeff  v.  Campbell,  55  CaL  421,  86 
Am.   Bep.  43. 

§  3.    Nature  of  aervlcoi  or  soppiiet. 

There  can  be  no  furnishing  of  materials 
in  this  state  for  the  eonstruction  of  a  ship 
wholly  constructed  in  another  state,  within 
Code  of  Civil  Procedure,  section  813,  giving 
a  lien  on  vessels  for  work  done  or  "mate- 
rials furnished  in  this  state  for  their  con- 
struction."—Bennett  T.  Beadle,  142  Cal.  239, 
75  Pac.  843. 

The  master  of  a  vessel  exclusively  engaged 
in  navigating  the  interior  waters  of  this  state 
may  maintain  a  libel,  in  rem,  for  his  wages 
and  advances — when  a  lien  therefor  ia  created 
by  the  state  law. — ^Whitney  v.  Mary  Grat- 
wick,  2  Sawy.  342,  Fed.  Cas.  No.  17,591;  af- 
firmed by  Mr.  Justice  Field  on  appeal,  at 
July  Term,  1874,  of  the  circuH  court. 

Where  a  vessel  was  supplied  with  a  diving- 
bell,  air-pump,  and  other  apparatus  not  re- 
quired for  her  use  as  a  "navigating  ship,"  but 
indispensable  for  the  accomplishment  of  the 
enterprise  in  which  she  was  about  to  engage: 
Held,  that  the  lien  of  the  materialmen  ex- 
tended to  all  articles  belonging  to  the  owner 
which  (not  being  cargo)  have  been  placed  on 
board  for  the  objects  and  purposes  of  this 
voyage. — ^The  Schooner  Witch  Queen,  3  Sawy. 
201,  Fed.  Cas.  No.  17,916. 

A  sheriff  who  haa  permitted  an  attached 
vessel  to  get  into  the  possession  of  a  third 
party,  who  contracted  debts  for  supplies  ai^d 
necessaries  furnished  said  vessel,  acquires  no 
lien  by  having  paid  said  claim  for  supplies, 
as  against  a  subsequent  purchaser  at  sheriff's 
sale,  without  notice,  or  a  subsequent  bona  fide 
purchaser  for  value  from  the  legal  owner  of 
record. — The  Schooner  Superior,  5  Sawy.  346, 
Fed.  Cas.  No.  13,627. 

No  lien  exists  in  favor  of  a  domestic  ma- 
terialman who  has  supplied  a  vessel  in  her 
home  port  at  the  request  of  her  master,  after 
having  been  notified  by  the  owner  that  she 
had  been  let  to  the  master  to  be  run  on  shares 
and  to  be  manned  and  victualed  by  him,  and 
that  if  supplies  were  furnished  her,  it  must  be 
exclusively  on  his  personal  credit. — The 
Schooner  Columbus,  5  Sawy.  487,  Fed.  Caa. 
No.  3044. 

Acceptance  of  commercial  paper  as  dis- 
charge of  material  and  supplies.  35 
U  B.  A.  (N.  S.)  94. 


XL    CniBBATZON,    OPEBATION    AHX>    BV- 


§4.    Oommenceineiit^     ditnittoii,    oxtfagiitt- 
me&t  and  enf (vcement. 

The  lien  on  ships  given  by  statute  attaches 
from  service  in  the  suit,  not  from  the  time 
when  the  debt  was  incurred. — Fisher  v.  White. 
8  CaL  418. 

If  a  credit  is  given  for  supplies  and  ma- 
terials furnished  a  vessel,  the  Hen  of  the  per- 
son furnishing  the  same,  for  the  price  thereof, 
continues  on  the  vessel  for  the  period  of  one 
year  from  the  time  the  demand  falls  due.— 
JSdgerly  v.  Schooner  San  Lorenzo,  29  CaL  418. 

Practice  Act,  section  317,  creates  a  lien 
on  water  craft  for  material  furnished  and 
used,  "provided  such  lien  shall  only  continue 
in  force  for  a  period  of  one  year  from  the 
time  the  cause  of  action  accrued."  Libelant 
furnished  materials  for  the  construction  of  a 
water  craft  on  a  credit  of  six  months.  Held, 
that  a  cause  of  action  did  not  arise  untU  the 
expiration  of  the  credit;  and  hence  a  suit 
brought  to  enforce  the  lien  within  a  year  af- 
ter the  credit  expired,  but  not  within  a  year 
after  the  materials  were  furnished,  was  in 
time. — ^Edgerly  t.  The  San  Lorenzo,  29  CaL 
418. 

Lien  on  cargo  for  freight  attaches  the 
moment  the  goods  are  received  for  the  pur- 
pose of  carriage. — Hayes  v.  Campbell,  55  CaL 
421,  36  Am.  Bep.  43. 

Insolvency  of  the  charterers  of  a  vessel 
before  the  vessel  was  laden  and  had  "broken 
ground,"  but  after  the  wheat  had  been  placed 
on  board,  does  not  extinguish  the  lien  of  the 
ship  owner  for  freight,  and  he  is  not  bound  to 
reload  and  deliver  the  wheat  to  the  owner 
without  tender  or  payment  of  the  freight.-^ 
Hayes  v.  Campbell,  55  CaL  421,  36  Am.  Bep. 
43. 

Maritime  liens  will  not  be  extended  by  im- 
plication.— ^Vandewater  v.  The  Steamship 
Yankee  Blade,  1  McAlL  9,  Fsd.  Oas.  No. 
16,847. 

Where  a  contract  is  maritime,  if  there  is  no 
lien  annexed  to  it  by  law  it  cannot  be  enforced 
in  admiralty  by  proceedings  in  rem. — ^Vande- 
water  v.  The  Steamship  Yankee  Blade,  1  Mc- 
AU.  9  Fed.  Cas.  No.  16,847. 

Does  lien  upon  vessel  for  safe  carriage 
attach  while  goods  are  in  lighter  pre- 
paratory to  being  loaded  on  vesseL  24 
L.  B.  A.  (N.  8.)  569. 

For  wharfage  charges.    70  L.  B.  A.  209. 

lien  of  decree  in  admiralty.    47  L.  B.  A. 

480. 
State  statute  creating  lien  on  TesseL    1 

L.  B.  A.  506. 

What  contracts  will  support.  70  L.  B.  A« 
354. 

§6.    Bemedies  by  statoto— Attachmnnt. 

In  an  action  to  recover  for  services  rendered 
and  material  furnished  in  the  construction  of 
a  yacht  belonging  to  the  defendant  for  which 
a  lien  is  claimed  by  the  plaintiff  under  see- 
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tlon  818  of  tlie  Code  of  Civil  Proeednre,  an 
ordinary  attaehmant  irregularly  issued  under 
seetiona  587  and  538  of  the  Code  of  Ciyll 
Proeedurei  cannot  be  diasolved  on  tke  ground 
that  plaiatiira  demand  was  secured  by  a  lien 
upon  the  Temel  antecedent  to  and  independent 
of  any  seizure,  and  that  the  ai&davit  falsely 
stated  that  the  debt  was  not  secured.— ^Tensen 
T.  Dorr,  157  CaL  437,  108  Pac.  320. 

The  attachment  provided  for  in  actions 
against  Tessels,  steamers,  and  boats,  under 
chapter  6  of  title  X,  and  sections  813  et  seq. 
of  the  Code  of  C^vil  Procedure,  is  entirely 
distinct  from  the  ordinary  attachment  de- 
scribed in  section  587.  The  section  which  pro- 
Tidea  for  a  lien  upon  such  vessels  ia  followed 
by  proviaions  aa  to  the  manner  of  enforcing 
iueh  lien.  The  attachment  under  section 
817  preauppoaes  the  existence  of  the  lien,  and 
providea  that  the  plaintiff  may  have  the  ves- 
sel attached  aa  security  for  any  judgment  that 
may  be  recovered  in  the  action  to  enforce  the 
lien,  and  for  the  pnrpoae  of  aiding  in  its  en- 
forcement—Jenaen  V.  Dorr,  157  CSd.  437,  108 
Pac.  320. 

Other  than  the  verification  of  the  complaint 
to  enforce  the  lien,  no  aeparate  affidavit  for 
attachment  ia  provided  for  or  required.  Thia 
heing  so,  the  plaintiff's  writ  cannot  be  vitiated 
by  lus  having  filed  a  useless  and  superfluoua 
affidavit,  nor  by  the  fact  that  such  affidavit 
eontaina  a  miastatement  regarding  an  imma- 
terial matter. — Jensen  v.  Ik>rr,  157  CaL  437, 
108  Pac.  320. 

A  general  writ  of  attachment  is  not  allow- 
able in  an  action  to  forclose  a  lien  against 
a  steamboat,  vessel,  or  boat;  and  notwith- 
standing it  may  be  levied  thereupon,  it  must 
be  discharged  upon  motion  aa  having  been  un- 
lawfully iasued. — Jensen  v.  Dorr,  157  CaL  437, 
108  Pac.  320. 

Proceedings  for  attachment,  whether  la 
ordinary  caaes,  or  in  actions  to  enforce  liena 
againat  vessela,  are  created  by  statute,  and 
must  in  each  of  such  class  of  cases  follow  the 
terms  of  the  law  governing  that  class. — Jen* 
sen  V.  Dorr,  157  CaL  487,  106  Pac.  320. 

In  an  action  to  enforce  a  lien  againat  a 
particular  vessel,  the  law  requirea  that  a 
specific  writ  of  attachment  must  be  issued  un* 
der  section  819  of  the  Code  of  Civil  Proced* 
are,  which  ''must  be  directed  to  the  sheriff 
of  the  county  within  which  the  steamer,  ves- 
sel, or  boat  lies,  and  direct  him  to  attach  such 
steamer,  vesael,  or  boat,  with  its  tackle,  ap- 
parel, and  furniture,  and  keep  the  same  in  hia 
custody  until  discharged  in  due  course  of  law." 
It  ia  a  special  writ  which  gives  authority  to 
seize  specific  property  only. — Jensen  t.  Dorr, 
167  Cal.  437,  108  Pac.  820. 

It  ia  of  no  consequence,  upon  the  motion  to 
discharge  the  general  writ,  that  the  sheriff 
*did  not  in  fact  levy  the  same  upon  any  prop- 
erty other  than  the  vessel  in  question.--Jen« 
sen  V.  Dorr,  157  Cal.  437,  108  Pac.  320. 

Under  section  823  of  the  Code  of  Civil  Pro- 
cedure involving  sections  556  and  558  thereof, 
a  writ  of  attachment  against  a  vessel  may  be 
diacharged  on  motion  if  wrongfully  issued 


without  reference  to  any  levy  made  therenn- 
der.— Jenaen  t.  Dorr^  157  GaL  487,  108  Pao. 
820. 

§6L    FkloiilliiL 

Seizure  of  a  vessel  by  servieo  of  proceaa 

in  the  mode  prescribed  under  our  atatute  givea 
plaintiff  a  lien  againat  purchaaera. — ^lieigga 
V.  Scannell,  7  Cal.  405. 

The  lien  under  the  state  law  of  a  material- 
man for  repaira  haa  priority  over  that  of  a 
mortgagee  under  a  prior  mortgage  duly  re- 
corded.—The  Steam  Tug  Hiawatha,  5  Sawy. 
160,  Fad.  Caa.  No.  6458. 

MABITIHE  T0BT8. 

See,  also,  Admiralty;  OOlUiion;  Nftvlfabla 
Watan;  PUota;  SalTigo;  flaamwi;  Shin- 
ing; Towage;  Wluunrea. 

Bight  to  attach  ia  aetion  for.    Sea  AtUdi- 
m«iit»§14. 

Loss  of  proflta  aa  element  of  damagea 
for.    52L.B.A.61. 


IIABK. 

On  ballota.    See  Eleetiona. 

Signature  by  mark.    See  Mgliatlirii^  1 8. 

Signature  to  affidavit  by  mark.    See  AAd»- 

vlti^§4. 
Trademarka.    See  Tradamaxka. 

Attestation  of  will  by  mark.  28  L.  B.  A, 
378. 

Deeda,  notes,  and  contracta  algned  and 
attested  by  mark.    22  L.  B.  A.  372. 

Does  ability  to  write  invalidate  signatura 
nukde  by.    7  L.  B.  A.  (N.  S.)  1193. 

Identification  by  marka  of  goods  sold  out 
of  a  larger  lot.    26  U  B.  A.  (N.  S.)  16. 

Indicating  owner  of  property  found.  87 
L.  B.  A.  128. 

Harking  of  location  of  mining  elaim.  7 
li.  B.  A.  (N.  S.)  856. 

On  negotiable  paper  aa  putting  purchaser 
on  inquiry.    29  L.  B.  A.  (K  S.)  376. 

Proof  of  mark  by  compariaon  or  opinion 
evidence.    19  Ann.  (&s.  504. 

Proof  of  signature  by  mark.  64  L.  B.  A. 
313. 

— —  Proof  of  by  compariaon.  19  L.  B.  A. 
504. 

»-^-  Proof  of  by  opinion  evidence.  19 
Ann.  Cas.  504. 

— —  By  subacribing  witneaa.  85  L.  B.  A. 
850. 

— »-  Compariaon  of,  in  diaputed  instru- 
ment.   65  L  B.  A.  95. 

^-»-  When  atteating  witnessea  are  dead 
or  cannot  remember  the  tranaaction. 
44  L.  B.  A.  142. 

Signature  by  mark.  12  L.  Bw  A.  205;  28 
L.  IL  A.  370. 

Signature  to  will  by  mark.  22  L.  B.  A. 
370;  44  L.  B.  A.  142:  7  U  B.  A.  (N.  B.) 
1193. 
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MABKEDLINE& 

Control  of.    See  Bonndarief,  §  11. 


Palse  ttotement  M  to.  15  L.  B.  A.  (N.  a) 
188. 


HABKET-HOUSE. 

Liability  of  munielpal  corporation  for 
tort  in  connection  with.  25  L.  B.  A. 
(N.  S.)  95. 


MABKBT  PLACE. 

Power  of  municipal  corporation  to  grant 
or  lease  space  on  street  or  sidewalk  for 
purposes  for.    26  L.  B.  A.  (N.  S.)  401. 


MABKET  PSIOE. 

As  to  how  determined.    13  L.  B.  A.  771* 

Effect  on  contract  for  providing  for  pay* 
ment  at.    53  L.  B.  A.  293.     • 

Extent  of  recoTory  for  breach  of  eon- 
tract  for  sale  of  article  without  market 
price.    57  L.  B.  A.  193. 


MARKET  QUOdlTIONB. 

See,  also,  ICadut  Beporti. 

Published  market  quotations  as  eyidenee.   See 
Bvidence,  §  845. 

Mandamus    to    compel    deliTeiy    of,    to 
bucket-shop.    8  L.  B.  A.  153. 

Property  rights  in.    7  L.  B.  A.  (N.  S.) 

889. 

Bight  of  property  in  market  quotations. 
8  Ann.  Cas.  761. 


UABKET  BEPOBTB. 
See,  also;  Iffvkat  Qnotatioiia. 
As  evidence.    12  Ann.   Gas.   127; 


Cas.  1913E,  211. 
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Opinion  as  to.    See  Bridanca,  f  472. 

Competency  of  witness  to  testify  to,  of 
land.    Ann.  Cas.  1914A,  882. 

Loss  of  profits  as  element  of  damages  for 
breach  of  sale  or  purchase  of  article 
having  no  market.    52  L.  B.  A.  219. 

Of  goods;  discussed  and  defined. — ^British 
k  Foreign  Marine  Ins.  Co.  v.  Maldonado  h  Co., 
182  Fed.  744,  106  C.  C.  A.  122. 

Proof  of  value  of  article  stolen  to  de- 
termine degree  of  larceny.  Ann.  Caa. 
1912A,  895. 

KABKETABLE  TITLE. 

See  Vendor  and  Parchaaar,  §  49. 

As  to  what  is.     132  Am.  St.  Bep.  991. 

Effect  on,  of  failure  to  make  one  a  party 
to  suit.  21  L.  B.  A.  (N.  S.)  43;  38 
L.  B.  A.  (N.  S.)  22. 

Whether  purchaser  at  judicial  sale  may  be 
compelled  to  take  title  based  on  ad- 
verse possession.  Ann.  Cas.  1912D, 
1179. 

MABKETS. 

Delegation  of  municipal  power  as  to.  20 
L.  B.  A.  728. 

Fish  market  as  nuisance.  15  Ann.  Caa. 
105. 

Implied  power  of  municipality  to  pur- 
chase real  estate  on  credit  for  estab- 
lishment of.     4  L.  B.  A.  (N.  S.)  746. 

Necessity  of  franchise  for.  37  L.  B.  A. 
718. 


Power  of  municipality  to  aatablish  or  U- 
cense  market  stalls  or  stands  in  public 
streets.    Ann.  Cas.  1914D,  352. 

Power  to  make  use  of  property  for,  con- 
ditional upon  consent  of  neighbors.  8 
L.  B.  A.  (N.  S.)  978. 

Begulation  of  markets  and  market-houaea. 
9  L.  B.  A.  69l;  24  L.  B.  A.  584. 

TJaing  street  for  market  purposes.  14 
L.  B.  A.  558. 

— ^-  As  additional  burden  on  easement. 
17  L.  B.  A.  480. 

—  Injunction  against  city  as  to  nui- 
sance of.    23  L.  B.  A.  303. 

—  Liability  of  municipality  for  ob- 
struction or  defect  in  street  by  market. 
20  L.  B.  A.  (N.  S.)  814. 

Validity  of  classification  in  Sunday  law 
as  to  keeping  open.  14  L.  B  A.  (N.  S.) 
1259. 

Validity  of  statute  or  ordinance  requiring 
food  exposed  for  sale  to  be  protected 
from  flies,  dust,  etc.  Ann.  Caa.  1912D, 
957. 


KABEINO. 

Of  mine  upon  the  ground.    See 
Minerala,  §  2L 
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MABEINO  BOUNDABIES. 

In  locating   mining  claim.    Saa  mnaa  and 
Minerals^  §  21. 
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MARRIAaE. 

1.  Nature  of  the  obligation  in  generaL 

2.  What  law  governs. 

3.  Persons  who  may  marrj. 

4.  Mental  incapacity. 

5.  Restrictions  on. 

6.  Prior  existing  marriage. 

7.  Slaves. 

8.  Essentials  in  general. 

9.  Common  law  requisites. 

10.  Statutory  requirements. 

11.  Marriage  by  contract  or  mutual  consent. 

12.  Avoidance  of  contract  procured  through  fraud. 

13.  Agreement  to  keep  relation  secret. 

14.  Marriage  by  joint  declaration. 

15.  Marriage  by  cohabitation  and  reputation* 

16.  Marriages  on  the  high  seas. 

17.  Licenses. 

18.  Solemnization  or  celebration. 

19.  Authority  to  perform  ceremony. 

20.  Consummation  or  ratification. 

21.  Presumptions  and  burden  of  proof. 

22.  Evidence  in  general. 

23.  Testimony  of  parties — Admissions  and  deelarationg. 

24.  Cohabitation  and  reputation. 

25.  — -  Weight  and  sufficiency. 
26;  Effect  of  invalid  marriage. 
27.  Void  and  voidable. 

28. Collateral  attack  by  stranger. 

29.  Annulment  in  general — Nature  and  form  of  remedy. 

30.  —  Grounds. 

31.  Jurisdiction  and  proceedings. 

32.  Parties — Guardian  ad  litem. 

33.  Pleading. 

34.  Evidence — Weight  and  sufficiency. 

35.  Scope  and  extent  of  relief. 

36.  —  Alimony  and  allowances. 

37.  Operation  and  effect. 

38.  Antenuptial  settlements. 

See,  also.  Divorce;  Husband  and  Wife. 


As  reyoking  will.    See  Wills,  §  76. 

As  sufficient  consideration  for  conveyance  by 
debtor  in  failing  circumstances.  See 
Fraodment  Conveyances,  §  83. 

As  to  divorce.    See  Divorce. 

Bigamous  marriages.    See  Bigamy,  §§  1-8. 
Breach  of  promise  to  marry.    See  Breach  of 

MaiTlage  Promise. 
Conflict  of  laws  as  to.    See  Oonflict  of  Laws. 

Devise  or  bequest  in  restraint  of.  See  Wills, 
§292. 

JBffeet  of  coverture  on  running  of  statute  of 
limitationa.  See  Ltmltatlon  of  Actions, 
S67. 


Effect  of  marriage  of  female  infant.  See 
Infants,  §  4. 

Effect  of  marriage  of  female  infant  pending 
proceedings  to  commit  her  to  state  school. 
See  Infants,  §  9. 

Effect  of  marriage  of  insured  on  right  to 
benefits  of  mutual  benefit  insurance.  See 
Insurance,  §  238. 

Effect  of  marriage  of  single  woman  acting 
as  executrix.  See  Executors  and  Admin- 
istrators, §  19. 

Effect  of  marriage  of  widow  acting  as  admin- 
istratrix. See  Exeontora  and  Administra- 
tors, §40. 
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Effect  of  marriage  of  widow  on  right  to  pro- 
bate homestead.    See  HomestefM,  §  119. 

Effect  of  misrepresentation  or  concealment 
as  to  character  on  marital  relation.  See 
Character. 

Effect  of  void  second  marriage  on  right  of 
surviving  wife  to  probate  homestead.  8e« 
Homestead,  §  120. 

Insurance  on  intended  husband's  life.  See 
FlAao6. 

Joinder  of  action  to  quiet  title  with  actibn 
to  annul  marriage.    See  Action,  §  71. 

Legitimacy  of  issue  of  void  marriage.  See 
Ba8t«nl8»§l. 

Carriage  between  whites  and  negroes.    See 

Miscegenation. 
Of   executrix   as   ground   for   remoraL    Se« 

ExecutoxB  and  Administratofs,  §  90. 
Of  female  defendant  as  ground  for  abate* 

ment.    See  Abatement  and  BefvlTal,  §  47. 
Pendency  of  action  to  annul  marriage  as  de- 
fense to  divorce  suit.    See  DiTorce,  §  17. 
Presumption    of    intercourse   from    eohabita- 

tion.    See  Byidmce,  §  62. 
Proof  of  marriage  in  prosecution  for  adol* 

tery.  See  Adiuter7,§4« 
Belation  by.  See  AiOnlty. 
Bequisites  and  validity  of  contract  to  marry, 

elements  of  damage  for  breach  and  actions 

therefor.    See  Brev^  of  Pxomifle  of  Mar- 

rlage. 
Bight  of  widow  to  fami^  allowance  after 

second  marriage.    See  Ezecnton  and  Adi- 

ministrators,  §  250. 
Bight  to  bring  suit  to  annul  marriage  pend« 

ing  suit  for  divorce.    See  Abatement  and 

EevlTal,  §  19. 
Bights,    liabilities,    and    disabilities    arising 

from  relation  of  husband  and  wife.    See 

Husband  and  Wife. 
Seduction  procured  by  promise  of  marriage. 

See  Seduction,  S  6. 
Separation  agreements  and  actions  for  sei>- 

arate     maintenance.     See     Husband     and 

Wife,  §§  174r-189. 
Specific  performance  of  contract  to  provide 

for  party  to.    See  SpecU&c  Peifonnance»  Up 

note  references. 
Validity  of  conditions  in  wills  in  restraint 

of  marriage.    See  Wills,  §292. 
Validity  of   contract  affecting  marriage  re- 
lation.   See  Contracts,  I,  F. 
Validity    of    marriage    brokerage    contracts. 

See  Contracts,  §  69. 

Agreement  for  payment  of  amount  specu- 
lative on  marriage  as  insurance.  47 
L.  B.  A.  (N.  S.)  299. 

Conditions  in  restraint  of.  88  Am.  Dec. 
156;  84  Am.  St.  Bep.  147. 

Conditions  in  wills  in  restraint  of.  4 
Am.  Dec.  114;  80  Am.  Dec.  493. 

Customs  of  Indian  tribes  as  to.  7  L.  B. 
A.  125. 

Effect  of  contracting  or  dissolution  of, 
after  initiation,  but  before  eonsumma* 
tion  of  right  under  homestead  entry. 
7  L.  B.  A.  (N.  S.)  967. 

Effect  of  conviction  and  sentence  upon 
marriage  relation.    81  L.  B.  A.  615. 


Effect  of  injured  party's  marriage  to  one 
of  several  joint  tort  feasors  to  release 
all.     58  L.  B.  A.  307. 

Effect  of  intermarriage  between  debtor 
and  creditor  upon  indebtedness.  21 
L.  B.  A.  (N.  S.)  683. 

Effect  of  marriage  of  mother  on  right  to 
appointment  as  guardian  of  minor 
child.    33  L.  B.  A.  (N.  S.)  875. 

Effect  of  marriage  on  citizenship  of 
woman.    Ann.  Cas.  1915B,  265. 

Effect  of  marrying  witness  in  order  to 
prevent  her  from  testifying.    67  L.  B, 

A.  499. 

Effect  of  second  marriage  upon  obliga- 
tion to  pay  alimony.    62  L.  B.  A.  975. 

Effect  of  widow's  remarriage  on  right  of 
children  in  homestead.    56  L.  B.  A.  70. 

Emancipation  of  child  by  marriage.  17 
Ann.  Oas.  785. 

Equitable  relief  against  forfeiture  of 
estate  under  condition  against  mar- 
riage.   69  L.  B.  A.  858. 

Estoppel  to  deny.    96  Am.  Dec.  214. 

General  principles  governing  application 
of  statute  of  frauds  as  appUcable  to 
contract  in  consideration  of  marriage. 
Ann.  Cas.  1913E,  334. 

Injunction  against  enforcing  invalid  con- 
tracts relating  to  marriage.        48  L. 

B.  A.  843. 

Intercourse  by  consent  secured  through 
mock  marriage  as  rape.  Ann.  Cas. 
1912C,  131. 

Intermarriage  of  parties  to  a  divorce 
upon  the  right  to  alimony  or  provision 
in  lieu  of  alimony.  8  L.  B.  A.  (N.  8.) 
923. 

Law  governing  legitimacy  as  dependent 
on  validity  of  marriage.    66  U  B.  A. 

Le^lity  of  contracts  in  restraint  of  mar- 
riage. 4  Ann.  Cas.  732:  10  Ann.  Cas» 
572. 

Liability  for  fraud  in  inducing  one  to 
marry  a  third  person.  46  L.  B.  A.  (N, 
S.)  98. 

Harriage  between  parties  as  extinguish- 
ing debt.    16  Ann.  Cas.  221. 

Harrying  out  of  state  contrary  to  decree 
as  contempt  of  court.  40 .  L.  B.  A. 
(N.  S.)  765. 

Necessity  that  indictment  or  information 
for  incest  negative  lawful  nuirriage  be- 
tween parties.    Ann.  Cas.  1912D,  222. 

Offer  of  marriage  as  defense  to  prosecu- 
tion for  seduction.  29  L.  B.  A.  (N.  8.) 
421. 

Property  acquired  in  or  removed  to  a 
state  other  than  that  in  which  marriage 
was  contracted.    12  Am.  Dec.  478. 

Property  rights  of  putative  wife.  Ann. 
Cas.  1913A,  236. 

Belease  of  promise  to  marry  as  considera- 
tion f mr  contract  19  L.  B.  A.  (K.  &) 
656. 
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Bevoeation  of  will  of  woman  hj  rabse- 
qaent  marriage.    Ann.  Cas.  1913A,  218. 

Bight  to  damages  for  fraud  in  inducing 
marriage.     Ann.  Gas.  1915D,  220. 

Bight  to  dower  in  lands  aliened  by  hus- 
band before  marriage.  Ann.  Gas. 
1913A,  629. 

Bight  to  invoke  aid  of  court  to  deter- 
mine  rights  to  property  accumulated  in 
common  by  parties  living  in  illicit  re- 
lations.   36  L.  B.  A.  (N.  S.)  838. 

Slander  in  charging  woman  with  un* 
chastity  causing  loss  of  marriage.  24 
li.  B.  A.  (N.  S.)  599. 

Validity  of  provision  for  person  while 
unmarried.    2  L.  B.  A.  (N.  S.)  545. 

Validity  of  testamentary  disposition  in 
restraint  of  marriage.  5  Ann.  Gas. 
138;  9  Ann.  Gas.  1143. 


f  1«    Vaton  of  the  oUigmtton  in  generaL 

Marriage  is  a  civil  contract  requiring  only 
the  consent  of  parties  capable  of  contract- 
ing.— Graham  v.  Bennet,  2  GsJ.  503. 

Personal  relation  created  by  marriage  con- 
tract is  not  merely  a  contract  but  a  (dvil 
status.^haron  v.  Sharon,  75  Gal.  1,  9,  16 
Pac.  345. 

Parties  to  marriage  contract  cannot  modify 
terma  on  which  they  are  to  live  together  nor 
superadd  a  simple  condition  to  the  marriage 
relation. — Sharon  v.  Sharon,  75  GaL  1,  8,  16 
Pac.  345. 

Civil  contract  of  parties  is  simply  that  they 
forthwith  enter  into  a  certain  status  or  rela- 
tion, the  obligations  of  which  are  fixed  by 
society  according  to  natural  law.— Sharon  v. 
Sharon,  75  Gal.  1,  8,  16  Pac.  345. 

Marriage  defined. — Sharon  v.  Sharon,  75 
GaL  1,  9,  16  Pac.  345;  Kilburn  v.  Kilbum, 
89  GaL  46,  50,  23  Am.  St.  Bep.  447,  26  Pac. 
636. 

Where  the  relation  of  husband  and  wife  is 
once  established,  no  subsequent  conduct  of 
either  spouse,  which  does  not  culminate  in  a 
legal  dissolution,  can  affect  the  judicial  de- 
termination of  the  question  of  their  status.-* 
Wbalen,  Estate  of,  1  Gof .  Prob.  Bee.  202. 

Marriage  is  more  than  a  contract;  it  is  a 
status;  it  is  an  institution  of  society  and  its 
foundation;  it  does  not  come  from  society, 
but  contrariwise;  it  is  the  parent  of  society, 
and  it  is  extremely  important  that  its  stabil- 
ity shall  be  secured,  and  that  its  contraction 
sbould  be  surrounded  by  safeguards  and  its 
•anctity  upheld;  and  every  solemnization  of 
marriage  should  be  in  the  face  of  the  public; 
there  should  be  no  secrecy  either  in  ceremony 
or  in  connubiation. — ^Moxey,  Estate  and 
Guardianship  of,  2  Gof.  Prob.  Bee.  369. 

When  parties  are  married,  though  cere- 
monially, it  is  their  duty  to  themselves  and 
thair  oblii^tloB  to  the  state  to  follow  up  the 


rite  by  living  together  at  husband  and  wife 
and  adOTording  public  evidence  of  that  rela- 
tion. So  far  as  the  immediate  interest  in- 
volved is  concerned,  it  matters  little  com- 
pared with  the  interests  of  organised  society. 
Moxey,  Estate  and  Guardianship  of,  2  Gof. 
Prob.  Dec.  369. 

Marriage  is  more  than  a  contract;  it  Is^  a 
status;  an  institution  of  society  and  its 
foundation;  it  does  not  come  from  society, 
but  contrariwise;  it  is  the  parent  of  society, 
and  it  is  supremely  important  that  its  stabil- 
ity shall  be  secured;  its  contraction  must  be 
surrounded  by  safeguards  and  its  sanctity  up- 
held.—Blythe,  Estate  of,  4  Gof.  Prob.  Bee. 
162. 

Constitutionality  of  statute  affecting 
rights  based  on  marriage.  84  Am.  St. 
Bep.  437;  81  L.  B.  A.  515;  84  L.  B.  A. 
87. 

Effect  of  marriage  upon  wife's  status  as 
an  alien.    22  L.  B.  A.  148. 

How  far  marriaee  of  infant  worhs  eman- 
cipation. 16  L  B.  A.  578;  24  L.  B.  A. 
(N.  S.)  160. 

Express  and  implied  representations  in- 
volved in  contract  to  enter  into  mar- 
riage.   44  Am.  St.  Bep.  381. 

What  constitutes  marriage.  69  Am.  Bee. 
615. 


f  2.    Wh»t  Uw  govemsL 

A  marriage  valid  in  the  country  where 
celebrated  mil  be  held  valid  in  other  coun- 
tries where  the  parties  may  be  domiciled, 
though  it  would  have  been  invalid  by  the  law 
of  the  subsequent  domicile,  if  it  nad  been 
originally  celebrated  there. — Pearson  v.  Pear- 
son, 51  Gal.  120. 

Bevised  Statutes  of  the  United  States,  sec- 
tion 722,  providing  that  the  United  States 
courts,  in  the  vindication  of  the  civil  rights 
of  all  persons  in  the  United  States,  where  the 
laws  of  the  United  States  do  not  apply  or 
are  deficient,  shall  be  guided  by  the  common 
law,  as  modified  in  uie  state  wherein  the 
court  is  held,  and  section  4290,  providing 
that  the  master  of  a  vessel  shall  enter  in  his 
log-book  every  marriage  taking  place  on 
board,  do  not  declare  the  common  law,  as  to 
marriage,  to  be  in  force  on  the  high  seas  on 
board  American  vessels. — ^Norman  v.  Norman, 
121  Gal.  620,  66  Am.  St.  Bep.  74,  42  L.  B.  A. 
843,  54  Pac.  143. 

Under  Givil  Gode,  section  63,  providing 
that  marriages  without  the  state,  viJid  under 
the  laws  of  the  place  where  contracted,  are 
valid  within  the  state,  the  fact  that  parties 
to  a  marriage  go  on  the  hizh  seas  to  be  mar- 
ried solelv  to  evade  the  laws  of  the  state 
wherein  they  are  domiciled  does  not  invali- 
date the  marriage,  if  otherwise  vaHd. — ^Nor- 
man V.  Norman,  121  Gal.  620,  66  Am.  St. 
Bep.  74,  42  L.  B.  A.  843,  54  Pae.  148. 

Where  parties  go  on  the  high  seas,  where 
no  law  exists,  to  be  married;  so  as  to  evade 
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the  laws  of  the  state  wherein  they  are  domi* 
eiled,  and  immediately  after  the  marriage  re- 
turn and  continue  to  reside  in  such  state,  the 
laws  of  their  domicile  apply  to  the  marriage. 
Norman  v.  Norman,  121  Cal.  620,  66  Am.  St. 
Bep.  74,  42  L.  B.  A.  343,  54  Pac.  143. 

A  second  marriage  solemnized  in  another 
state  of  a  person  divorced  under  the  laws  of 
this  state,  before  the  expiration  of  the  year 
provided  for  in  section  61  of  the  Civil  Code, 
which  is  valid  by  the  laws  of  that  state,  ii 
valid  in  this  state  (Temple,  J.,  Harrison,  J., 
and  Van  Dyke,  J.,  dissenting).— Wood,  Ei- 
tate  of,  137  Cal.  129,  69  Pac.  900. 

Statutes  providing  that  neither  party  to 
a  divorce  shall  be  capable  of  contracting 
marriage  with  a  third  person  within  six 
months  after  the  entry  of  the  decree  of 
divorce,  or  within  the  time  in  which  an  ap- 
peal  may  be  taken  in  the  case,  have  no  extra* 
territorial  effect.— People  t.  Woodley,  22  Cal. 
App.  674,  136  Pac.  312. 

Where  the  statute  of  Washington  provides 
that  neither  party  to  a  divorce  shall  be 
capable  of  contracting  marriage  within  six 
months  after  the  entry  of  tibe  decree  of 
divorce,  and  the  statute  of  Oregon  provides 
that  neither  party  to  a  divorce  shall  be 
capable  of  contracting  marriage  with  a  third 
person  within  the  period  for  taking  an  ap- 
peal in  the  case,  the  marriage  in  Oregon  of  a 
nonresident  thereof,  who  was  divorced  in 
Washington  less  th^n  six  months  before,  is 
valid.  The  Oregon  statute  does  not  apply  to 
divorces  granted  in  other  states,  nor  does  the 
Washington  statute  apply  to  marriages  con- 
tracted in  other  states. — ^People  v.  Woodley, 
22  Cal.  App.  674,  136  Pae.  312. 

And  such  marriage,  being  valid  in  Oregon 
where  contracted,  will  be  regarded,  under 
section  63  of  the  Civil  Code,  as  valid  in  Cali- 
fornia.— People  T.  Woodley,  22  Cal.  App.  674, 
136  Pae.  312. 

A  marriage  contract  is  to  be  construed  ae* 
eording  to  the  law  where  it  is  ihade  and 
executed. — Sweet,  Estate  of,  2  Cof .  Prob.  Dec. 
460. 

The  whole  of  the  foreign  law  is  adopted 
in  a  marriage  contract  under  the  lex  loci 
contractus,  except  the  remedy,  and  the  actual 
intention  is  to  be  interpreted  according  to 
that  law. — Sweet,  Estate  of,  2  Cof.  Prob.  Dec 
460. 

Conflict  of  laws,  validitv  of  when  con- 
tracted by  residents  of  a  state  in  vio* 
lation  of  its  laws  beyond  its  bound* 
aries.    60  Am.  St.  Bep.  941. 

Constitutionality  of  statutes  as  to.  2 
L.  B.  A.  (N.  S.)  531. 

Constitutionality  of  statutes  affecting 
rights  based  on.    84  Am.  St.  Bep.  437. 

Pederal  courts  following  state  decisions 
as  to  construction  and  effect  of  stat* 
ntes  in  relation  to.  40  L.  B.  A.  (N.  8.) 
431. 

Poreign  marriages.  3  Ann.  Cas.  1054;  18 
Ann.  Cas.  577;  Ann.  Cas.  1912C,  625. 


Law  determininff  validity  of  marriage. 
8  Am.  Dec.  133. 

Law  governing  effect  of  subsequent  mar- 
riage to  legitimate  children  preyionaly 
bom.    65  L.  B.  A.  178. 

Laws  governing  validity  of.  57  L.  B.  A. 
155;  11  L.  B.  A.  (N.  8.)  1082;  17  L.  B. 
A.  (N.  S.)  800;  26  L.  B.  A.  (N.  S.) 
179;  28  L.  B.  A.  (N.  8.)  753;  43  L.  B. 
A.  (N.  &)  855. 

Validity  of,  by  what  lawi  determined.  8 
Am.  Dec.  133. 

Validity  of  marriage  when  solemnised 
out  of  the  state.    18  Am.  Bep.  521. 

Validity  of  marriage  when  contracted  by 
residents  of  a  state  in  violation  of  its 
laws  beyond  its  bonndaries.  60  Am. 
St.  Bep.  941;  57  L.  B.  A.  155,  166. 

§8.    Persona  ulio  nay  many. 

A  woman,  to  be  marriageable,  must  at 
time  be  able  to  bear  children  to  her  husband: 
and  a  representation  to  this  effect  is  implied 
in  the  very  nature  of  the  contract. — ^Baker 
V.  Baker,  13  Cal.  87. 

Previous  unchaste  conduct,  although  con- 
cealed, does  not  invalidate  a  marriage;  but 
public  policy  opens  marriage  as  the  gate- 
way for  repentance  and  virtue,  and  the 
maxim  caveat  emptor  governs  in  regard  to  a 
marriage  settlement.— Barnes  v.  Barnes,  110 
Cal.  418,  42  Pac.  904. 

A  marriage  between  a  white  man  and  a 
colored  woman  is  forbidden  by  the  law  of 
California,  but  if  such  a  marriage  is  con- 
tracted in  a  state  where  it  is  valid,  it  will 
be  recognized  in  this  state. — ^Mackay,  Estate 
of,  3  Cof.  Prob.  Dec.  818. 

Conflict  of  laws  as  to.  48  L.  B.  A.  (N. 
S.)  358. 

Divorced  persons'  right  to  marry— Conflict 
of  laws  as  to.  24  L.  B.  A.  831;  57 
L.  B.  A.  169. 

-^—  Effect  of  statutes  forbidding  resutr- 
riage  of  guilty  party  after  divorce. 
24  L.  B.  A.  831;  57  L.  B.  A.  169. 

— Effect     in     other    states.    24 

L.  B.  A.  831;  57  L.  B.  A.  169. 

— Effect  in  state  where  enacted. 

24  L.  B.  A.  831. 

— -  —  Effect  of  right  to  appeal  from 
divorce  decree  on  party's  right  to  re- 
marry.   17  L.  B.  A.  573. 

•^—  Marrying  in  another  state  and  re- 
turning to  state  of  prohibition.  24 
L.  B.  A.  833;  57  L.  B.  A.  169. 

—  'Bemarriage  in  state  of  enactment. 
24  L.  B.  A.  831. 

*—  Bight  to  remarry  after  divorce.  2 
L.  B.  A.  703. 

Effect  of  marriage  within  prescribed 
time  after  divorce.    1  Ann.  (kM.  202. 
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Bemarrying  in  foreign  jurisdiction  after 
decree  of  divorce  forbidding  remarry* 
ing  as  contempt  of  court.  Ann.  Caa. 
1914A,  1175. 

§4.    'Mental  incapacity. 

In  the  absence  of  aoy  statute  to  the  eon- 
traiy,  the  great  weight  of  authority  support! 
the  rule  that  where  for  want  of  the  requisite 
mental  eapacity  on  the  part  of  one  of  the 
parties  there  has  been  no  consent,  a  pur- 
ported marriage  is  an  absolute  nullity,  and 
will  be  so  declared  in  any  court  and  in  any 
proceeding  where  the  question  may  arise, 
whether  during  the  lifetime  of  both  of  the 
parties  or  after  the  death  of  either  of  them. 
Gregorson,  Estate  of,  160  Cal.  21,  Ann.  Cas. 
I912D,  1124;  L.  B.  A.  1916C,  697,  116  Pac.  60. 

The  marriage  of  a  person  of  unsound  mind 
is  not  void  ab  initio,  and  is  free  from  attack 
except  in  proceedings  for  annulment  brought 
by  the  party  injured  or  on  behalf  of  the  party 
of  unsound  mind,  during  the  lives  of  both  par- 
ties.— Dunphy  v.  Dunphy,  161  Cal.  87,  118 
Pac.  445. 

Degree  of  mental  incapacity  sufficient  to 
invalidate  marriage.  Ann.  Cas.  1913B, 
1234. 

Effect  of  recovery  of  sanity  after  com- 
mencement of  cohabitation  between 
parties  married  while  one  of  them  was 
insane.     3  L.  B.  A.  (N.  S.)  247. 

Effect  of  removal  of  impediment  to  mar- 
riage after  parties  have  begun  cohabi- 
tation.    3  L.  B.  A.  (N.  S.)  244. 

Enticement  of  minor  for  purpose  of  mar- 
riage.   45  L.  B.  A.  (N.  S.)  871. 

Incapacity  to  contract.    9  L.  B.  A.  505. 

Marriage  of  person  while  insane.  40 
li.  B.  A.  737. 

■  ■  Desire  of  aged  person  to  marry  as 
ground  for  appointment  of  guardian. 
47  L.  B.  A.  (N.  S.)  475. 

Mental  eapacity  essential  to  a  valid  mar- 
riage.   38  L.  B.  A.  (N.  8.)  818. 

Misrepresentations  or  concealment  as  to 
antenuptial  insanity  as  ground  for  an- 
nulment of  marriage.  13  L.  B.  A. 
(N.  S.)  996. 

Presumption  as  to  capacity  flowing  from 
marriage  ceremony.  16  L.  It.  A* 
(N.  8.)  100. 
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WhUe  the  kiw  and  public  'policy  may  ^lace 
restrictions  upon  the  eontraeting  of  marriage, 
it  is  not  the  province  of  a  court  so  to  do. — 
Mason  v.  Superior  Court,  24  Cal.  App.  386, 
143  Pac.  554. 

Legislative  power  to  forbid  marriage.  2 
L.  B.  A.  (N.  8.)  531. 

Legislative  power  to  forbid  polygamy. 
2  L.  B.  A.  (N.  8.)  536. 

Marria^fes  within  prohibited  degrees  of 
relationship  as  voidable  or  void.  1 
Ann.   Cas.   513. 


Miscegenation,  legislative  power  to  for- 
bid.   2  L.  B.  A.  (N.  8.)  632. 

Persons  under  age  of  consent.^-ConfLict 
of  laws  as  to  validity.  57  L.  B.  A. 
172. 

—  Effect  of  parents'  consent.  22  L.  B. 
A.   (N.  8.)   1206. 

^-^  Effect  of  statute  fixing  age  of  con- 
sent in  defining  statutory  rape  as  de- 
termining age  of  consent  for  marriage. 
21  L.  B.  A.   (N.  8.)   847. 

—  Validity  of  marriage  of  persons  of 
nonage.    22  L.  B.  A.  (N.  8.)  1202. 


§«. 


Prior  existing  maniage. 


A  man  may  contract  marriage  before  entry 
of  a  decree  declaring  his  former  marriage  to 
have  been  void. — Eichhofl's  Estate,  In  re,  101 
Cal.  600,  36  Pac.  11;  Eichhoff  v.  Eichhoff,  107 
Cal.  42,  48  Am.  8t.  Bep.  110,  40  Pac.  24. 

Under  Civil  Code,  section  61,  providing 
that  a  subsequent  marriage  contracted  by  a 
person  during  the  lifetime  of  a  former  hus- 
band or  wife,  who  was  absent,  and  not  known 
to  be  living,  for  the  space  of  five  successive 
years  immediatelv  preceding  the  marriage,  ia 
valid  until  annulled  by  a  competent  tribunal, 
the  marriage  in  good  faith  of  a  woman  be- 
lieving her  former  husband  to  be  dead,  he 
having  been  absent  for  over  five  years,  is 
valid  until  annulled  by  the  court,  and  a  mere 
separation  of  the  parties  to  the  second  mar- 
riage on  receiving  information  that  the  for- 
mer husband  is  living  is  not  sufficient. — ^Har- 
rington's Estate,  In  re,  140  Cal.  244,  98  Anu 
8t.  Bep.  51,  73  Pac.  1000;  Harrington  v. 
Union  Trust  Co.,  140  Cal.  244,  98  Am.  8t.  Bep. 
51,  73  Pac.  1000;  rehearing  denied,  140  Cal. 
294,  74  Pac.  136. 

Belief  in  invalidity  of  former  marriage 
as  defense  to  prosecution  for  bigamy. 
27  L.  B.  A.  (N.  8.)  1103. 

Marriage  during  continuance  of  prior 
valid  marriage,  effect  of.  46  Am.  Dee» 
130. 

8econd  marriage,  when  void  ab  initio* 
12  L.  B.  A.  50. 

Validity  of  agreement  to  marry  where 
one  of  the  parties  is  already  married. 
1  B.  B.  C.  917. 

Validity  of  promise  of  marriage  by  or  to 
married  person.    Ann.  Cas.  1914A,  695. 


§7. 


Slaves. 


As  to  marriage  of  slaves,  see  SlaveB,  §  8. 

Considering  the  incompatibility  of  the  da- 
ties  of  common  marriage  with  those  due  from 
a  slave  to  his  master,  and  the  inconsistency 
of  a  true  marriage  relation  with  the  master's 
superior  claims,  as  well  as  the  general  policy 
of  slavery,  there  is  no  essential  element  that 
could  give  any  sort  of  validity  to  such  a 
union.  It  was  tolerated  concubinage,  but  not 
matrimonial  cohabitation. — Campbell,  Estate 
of,  12  Cal.  App.  707,  108  Pae.  669,  676. 
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Wliere  the  slave  marriage  was  never  af- 
firmed, after  emancipation,  but,  before  eman- 
cipation, Uie  slave  husband  came  to  this  state 
in  1859,  and  the  slave  wife  moved  to  Texas 
and  the  former  slave  husband,  after  emanci- 
pation, contracted  a  valid  marriage  in  this 
state,  while  the  former  slave  wife  was  still 
living,  the  slave  marriage  was  disaffirmed, 
and  never  had  validity. — Campbell,  Estate  of, 
12  Gal.  App.  707, 108  Pae.  669,  676. 

§8.    EaaentialB  in  gen«raL 

Marriage  is  a  civil  contract,  and  no  form 
is  necessary  for  its  solemnization.  Where 
parties  are  able  to  contract,  an  open  avowal 
of  the  intention,  and  an  assumption  of  the 
relative  duties  which  it  imposes,  are  suffi- 
cient to  render  it  valid  and  binding.— Graliam 
V.  Bennet,  2  Cal.  503. 

Living  together  as  man  and  wife  is  not 
marriage,  nor  is  an  agreement  so  to  live  a 
contract  of  marriage. — ^Letters  v.  Cadj,  10 
Cal.  533. 

Temporary  cohabitation  under  promise  of 
marriage  does  not  constitute  or  prove  a  mar- 
riage.— Beveison's  Estate,  In  re,  47  Cal.  621. 

Consent  of  parties  alone  will  not  constitute 
marriage  or  create  relation  of  marriage;  con- 
sent of  state  is  also  required. — ^Hott  v.  Hott, 
82  Cal.  413,  416,  22  Pac.  1140,  1142. 

Instructions  as  to  validity  of  marriage, 
where  not  solemnised,  held  erroneous. — Bnf- 
fino's  EsUte,  In  re,  116  Cal.  304,  812,  48  Pae. 
127. 

An  isolated  instance  of  a  man  introducing 
a  woman  as  his  wife  does  not  necessarily 
establish  their  marriage;  the  whole  conduct 
and  behavior  of  the  parties  must  be  consid- 
ered.— Blythe,  Estate  of  (Case  of  Alice  Edith 
Blythe),  4  Cof.  Prob.  Dee.  162. 

By  the  law  of  nature,  sufficiency  and 
validity  of.     77  Am.  Dee.  606. 

Effect  of  duress  to  avoid  marriage.  43 
L.  B.  A.  814. 

Effect  of  intoxication  on  marriage.  84 
Ii.  B.  A.  87. 

Essentials  to  validity  of.  10  L.  B.  A. 
568;  11  L.  B.  A.  587. 

Validity  of  marriage  without  consent  of 
parents  or  guardians  required  by  stat- 
ute.    17  Ann.  Cas.  94. 

Whether  contract  of  may  be  implied. 
Ann.  Cas.  1914C,  1092. 


f9. 


Oomxnon-law  reqnisitef. 


At  common  law,  private  or  secret  mar- 
riages, clearly  proved,  are  valid. — Sharon  v. 
Sharon,  75  Cal.  1,  13,  16  Pac.  345. 

Policy  of  common  law  that  does  not  de- 
mand  that  marriage  be  given  publicitv  is 
still  in  force.— -Sharon  v.  Sharon,  75  Csi.  1, 
37,  16  Pac.  345. 

Prior  to  the  amendment  of  1895  to  sec- 
tion 55  of  the  Civil  Code,  a  mere  eontraet 


to  marry,  without  any  solemnization  of  mar- 
riage, must  have  been  followed  by  a  mutual 
assumption  of  marital  rights,  duties,  or  ob- 
ligations, in  order  to  constitute  a  marriage; 
and  where  there  was  proof  of  such  a  con- 
tract, but  no  proof  of  any  assumption  of 
marital  rights,  duties,  or  obligations,  or  of 
any  general  and  undivided  repute  of  mar- 
riage^ or  of  any  declaration  of  the  fact  of 
marnafre,  except  by  the  alleged  wife  in  a 
single  instance,  a  finding  of  the  fact  of  mar- 
riage is  not  sustained  by  tbo  evidence;  and 
a  judgment  of  divorce  based  upon  such  find- 
ing must  be  reversed. — ^Harron  v.  Harron,  128 
C^.  308,  60  Pac.  932. 

At  common  law  the  ceremony  of  marriage 
was  religious  and  to  a  valid  marriage  such 
ceremony  was  a  prerequisite.  But  where  a 
man  and  a  woman  Uvea  together  as  husband 
and  wife  under  the  name  of  husband  and 
wife,  held  themselves  out  to  the  world  as 
such,  and  by  their  conduct  to  each  other  and 
to  the  world  thus  established  a  common,  uni- 
form and  undivided  repute  that  they  were 
married,  evidence  of  mil  this  was  accepted, 
not  aa  establishing  a  marriage,  but  as  rais- 
ing a  presumption  that  a  marriage  had  taken 
place.— Baldwin,  Estate  of,  162  Cal.  471,  123 
Pac.  267. 

Common-law  marriages.  124  Am.  St. 
Bep.  104. 

Effect    of    statate.      8    L.    B.    A. 

(N.  S.)  853. 

Validity  of  common-law  marriage  in 
American  jurisdictions.  Ann.  Cas. 
1912D,  597. 


f  10. 


Btatntory  xeQiiiiMnaiitii. 


Words  '"marital,"  "duties^  and  "obliga- 
tions" as  used  in  section  55,  Civil  Code,  con- 
strued.— Sharon  v.  Sharon,  75  Cal.  1,  10,  16 
Pac.  345. 

Civil  Code,  section  55,  provides  that  "mar- 
ria^  is  a  personal  relation  arising  out  of  a 
civil  contract  to  which  the  consent  of  par- 
ties capable  of  making  it  is  necessary.  Con- 
sent alone  will  not  constitute  marriage.  It 
must  be  followed  by  a  solemnisation,  or  by 
a  mutual  assumption  of  marital  rights,  du- 
ties, or  obligations."  Held,  that  the  mere 
fact  that  parties  who  have  agreed  to  become 
husband  and  wife  thereafter  have  sexual  in- 
tercourse is  not  sufficient,  of  itself,  to  show  a 
consummation  of  the  marriage,  or  that  thej 
have  assumed  toward  each  other  maritid 
rights,  duties,  and  obligations.— Sharon  t. 
Sharon,  79  CaL  633,  22  Pac.  26,  131. 

Consent  to  marry  is  not  enough,  under 
Civil  Code,  section  55,  but  it  must  be  fol- 
lowed by  solemnization  or  a  mutual  assump- 
tion of  marital  rights,  duties,  and  obliga- 
tions.— Sharon  v.  Sharon,  79  Cal.  633,  22  Pae. 
26,  131. 

On  trial  for  seduction  under  promise  of 
marriage,  evidence  that  prior  to  a  day  which 
was  set  for  the  marriage,  and  while  no  mar- 
riage previous  to  such  day  was  contemplated. 
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defendant^  without  objection  from  plaintiif, 
introduced  her  as  his  wife,  and  subsequently 
registered  her  name  as  his  wife,  and  occupied 
the  same  room  with  her,  at  a  hotel,  where  the 
alleged  offense  was  committed,  does  not  show 
the  "mutual  assumption  of  marital  rights,  du- 
ties or  obligations''  which,  in  addition  to  con- 
sent, is  necessary,  under  Civil  Code,  section 
55,  to  constitute  a  valid  marriage. — ^People  ▼• 
Lehmann,  104  Cal.  631,  38  Pac.  422. 

The  signing,  acknowledging,  and  recording 
of  the  declaration  of  marriage  provided  for 
by  section  75  of  the  Civil  Code  is  not  a 
solemnization  of  marriage  under  the  provi- 
sions of  the  code. — Toon  v.  Huberty.  104  CaL 
260,  37  Pac.  944. 

Section  76  of  Civil  Code  does  not  appljf 
where  contract  of  marriage  without  solemni- 
sation is  followed  by  assumption  of  marriage 
relation.— Buffino's  Estate,  In  re,  116  Cal.  304, 
312,  48  Pac.  127. 

Under  the  law  of  California,  as  amended 
in  1895,  consent  to  marriage  must  be  fol- 
lowed by  a  solemnization  by  a  person  au- 
thorized by  section  70  of  the  Civil  Code  to 
solemnize  marriages;  and  a  marriage  between 
citizens  and  residents  of  California^  lacking 
such  solemnization,  is  illegal  and  void. — Nor- 
man T.  Norman,  121  Cal.  620,  66  Am.  St.  Bep. 
74,  42  L.  B.  A.  343,  54  Pac.  143. 

Under  Civil  Code,  section  61,  providing  that 
a  marriage  contract  during  the  life  of  a  for- 
mer spouse  is  void  unless  the  former  spouse 
is  absent  and  not  known  to  be  living  for  five 

Stars,  where  a  husband  deserted  his  wife  in 
issonri,  and  remarried  in  California  twelve 
years  thereafter,  while  the  first  wife  was 
aUve,  the  latter  marriage  is  void. — ^Bichardf, 
EaUt«  of,  133  Cal.  524,  65  Pac.  1034. 

Amendments  of  1805  to  sections  55  and  68 
of  the  Civil  Code  are  not  retroactive,  and 
eannot  apply  to  a  prior  marriage. — Bichards, 
Efltate  of,  133  Cal.  524,  65  Pac.  1034. 

The  legislature  has  full  control  of  the  sub- 
ject of  marriage,  and  may  fix  the  conditions 
under  which  the  marital  status  may  be 
created  or  ended,  as  well  as  the  effect  of  an 
attempted  creation  of  that  status.-— Gregor- 
Bon,  Estate  of,  160  Cal.  21,  Ann.  Cas.  1912D, 
1124,  L.  B.  A.  1916C,  697,  116  Pac.  60. 

Under  subdivision  8  of  section  82,  and 
other  sections  of  the  Civil  Code,  the  marriage 
of  a  person  of  unsound  mind,  but  not  en- 
tirely without  understanding,  is  not  a  legal 
nullity.  Such  a  marriage  is  valid  and  ex- 
isting, until  it  has  been  judicially  annulled, 
in  an  action  brought  under  section  83  of  that 
code  "by  the  pskrty  injured,  or  relative  or 
guardian  of  the  party  of  unsound  mind,  at 
any  time  before  the  death  of  either  party ."-« 
Oregorson,  Estate  of,  160  Cal.  21,  Ann.  Cas. 
1912D,  1124,  L.  B.  A.  1916C,  697,  116  Pac.  60. 

Under  section  55  of  the  Civil  Code,  as  it 
existed  prior  to  its  amendment  in  1895,  when 
it  declared  that  to  constitute  a  marriage  con- 
■ent  first  had  must  be  followed  by  "the 
fflntoal  assumption  of  marital  rights,  duties 


or  obligations,"  it  did  not  mean  that  less  in 
the  deportment,  conduct  and  repute  of  the 
parties  was  necessary  than  had  been  neces- 
sary at  common  law.  All  that  the  common 
law  required  was  still  necessary,  and  there 
could  be  no  such  assumption  unless  the  par- 
ties lived  together  as  husband  and  wife, 
treated  each  other  in  the  way  usual  with 
married  people,  and  so  conducted  themselves 
as  to  have  full  repute  among  their  intimate 
friends  and  associates  to  be  husband  and 
wife.— Baldwin,  Estate  of,  162  CaL  471,  123 
Pac.  297. 

The  amendment  in  1908  of  section  61  of  the 
Civil  Code,  taking  therefrom  the  prohibition 
against  marriages  within  one  year  from  the 
decree  of  divorce  and  inserting  in  place 
thereof  a  provision  invalidating  a  marriage 
within  one  year  after  the  entering  of  an  inter- 
locutory decree  of  divorce,  did  not  validate 
a  marriage  contracted  in  violation  of  the 
section  prior  to  the  amendment. — ^Elliott,  Es- 
tate of,  165  CaL  839,  132  Pac.  439. 

''Besidence"  as  synonymous  with  "domi- 
cile" in  statute  relating  to  marriage. 
Ann.  Cas.  1915C,  790. 

f  11.    Maxiiage  bf.eontract  or  mutual  eon- 
aent. 

A  marriage  Is  snfBeientl^  established  if 
there  is  evidence  of  a  marriage  in  the  pres- 
ent, and  also  a  contract  per  verba  de  future 
cum  copula. — ^MeCausland's  Estate,  In  re,  52 
Cal.  568. 

Marriage  contract  must  be  a  eontract  then 
and  there  to  become  husband  and  wife.— 
Sharon  v.  Sharon,  75  CaL  1,  9,  16  Pac.  345. 

The  validity  of  a  written  marriage  con- 
tract, otherwise  valid  as  a  consent  to  marry, 
is  not  affected  by  a  covenant  by  one  of  the 
parties  that  the  contents  of  the  writing  and 
its  existence  shall  be  kept  secret  for  a  certain 
time  after  its  execution,  unless  the  other 
party  shall  see  fit  to  make  it  known.— Sharon 
V.  Sharon,  79  CaL  633,  22  Pac.  26,  131. 

In  an  action  to  have  declared  valid  a  mar- 
riage contract  between  plaintiff  and  defend- 
ant, evidence  on  the  part  of  plaintiff  that 
she  bad,  long  prior  to  any  dificulty  between 
herself  and  defendant,  shown  to  a  third  party 
the  contract  which  defendant  claimed  to  have 
been  a  forgery,  is  competent,  as  tending  to 
show  the  genuineness  of  the  contract. — Sharon 
V.  Sharon,  79  Cal.  633,  22  Pac  26,  131. 

Prior  to  adoption  of  Civil  Code  consent 
alone  constituted  marriage. — White  v.  White, 
82  Cal.  427,  433,  7  L.  B.  A.  799,  23  Pac.  276. 

Mutual  a^eement  to  live  together  in  pro- 
fessed relation  of  husband  and  wife  is  essen- 
tial to  create  contract  of  marriage. — ^Kilburn 
V.  Kilburn,  89  CaL  46,  50,  28  Am.  St.  Bep.  447, 
26  Pac.  636. 

Where  a  man  and  woman  united  in  a  dec- 
laration of  marriage,  conforming  in  all  re- 
spects to  the  requirements  of  section  75  of 
the  Civil  Code,  which  was  duly  witnessed, 
acknowledged,  and  recorded,  but,  prior  to  and 
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at  the  time  of  making  the  declaration,  it 
was  expressly  and  mutually  agreed  between 
the  parties  that  they  should  never  assume 
any  marital  rights,  duties,  or  obligations,  and 
should  not  cohabit  as  husband  and  wife,  but 
should  live  separate  and  apart  from  each 
other,  and  they  thereafter  lived  separate  and 
apart  and  independent  of  each  other,  such 
declaration  of  marriage  does  not  constitute 
a  valid  marriage  between  the  parties.-— Toon 
▼.  Huberty,  104  Cal.  260,  37  Pac.  944. 

Assumption  by  the  parties  to  a  contract 
for  present  marriage,  subsequent  to  the  con- 
tract^ of  the  rights  and  duties  of  the  marital 
relation,  with  the  intention  of  executing  the 
contract,  constitutes  the  necessary  present 
consent. — Buffino's  Estate,  In  re,  116  GaL  304 
48  Pac.  127. 

Under  Civil  Code,  section  55,  authorising 
marriage  by  consent,  and  subsequent  assump- 
tion of  marital  rights  and  duties,  and  section 
57,  providing  that  such  consent  and  assump- 
tion may  be  manifested  in  any  form,  and 
may  be  proved  under  the  same  general  rules 
of  evidence  as  facts  in  other  cases^  a  eon- 
tract  of  present  marriage  (constituting  con- 
sent), foUowed  at  any  time  by  the  parties 
assuming  the  rights  and  duties  of  the  marital 
relations,  both  understanding  and  intending 
thereby  to  consummate  the  marriage  contract, 
make  a  valid  marriage. — ^Buffino's  Estate,  In 
re,  116  Gal.  804,  48  Pac.  127. 

The  following  contract  signed  by  the  par- 
ties, but  not  witnessed,  is  not  legal  in  form: 
''San  Francisco,  Cal.,  January  6th,  1895.  We, 
the  undersigned,  Charles  A.  James,  aged  60, 
and  Laura  Milen,  aged  19,  do  hereby  mutually 
bind  ourselves  unto  each  other  as  husband 
and  wife.  This  agreement  or  contract  to  be 
authority  for  same  before  God  and  man." — 
James,  Estate  of,  3  Cof.  Prob.  Dec.  130. 

In  this  case  where  a  woman  claimed  to 
be  the  widow  of  the  decedent  by  virtue  of 
a  contract  entered  into  with  him  foUowed 
by  an  assumption  of  the  marriage  relation, 
the  court  holds,  after  an  extended  review 
of  the  evidenee,  that  there  was  no  mutual 
assumption  of  rights,  duties,  or  obligations 
marital,  and  that  they  never  lived  together 
as  husband  and  wife. — James,  Estate  of,  8 
Cof.  Prob.  Dec.  130. 

An  alleged  contract  of  marriage  produced 
in  this  case  is,  in  the  light  of  expert  and 
other  evidence,  held  a  forgery. — James,  Es- 
tate of,  3  Cof.  Prob.  Dec.  130. 

An  agreement  to  be  "husband  and  wife" 
is  distinguished  from  an  agreement  to  live 
together  as  "man  and  wUfe."  The  latter 
agreement  does  not  constitute  a  contract  of 
marriage,  and  living  together  as  "man  and 
wife"  does  not  constitute  marriage. — Mackay, 
Estate  of,  3  Cof.  Prob.  Dec.  318. 

Under  section  55  of  the  Civil  Code,  pro- 
viding that  consent  followed  by  a  mutual 
assumption  of  marital  rights  and  obligationi 
may  constitute  marriage,  consent  and  con- 
summation shonld  be  eonsequent  ftnd  eomi- 


plete.^Blythe,  Estate  of,  4  Oof.  Prob.  Dm. 

162. 

The  mere  fact  that  parties  who  have  agreed 
to  become  husband  and  wife  thereafter  have 
sexual  intercourse  is  not  sufficient  of  itself 
to  show  a  consummation  of  the  marriage,  or 
that  they  have  assumed  toward  each  other 
marital  rights,  duties,  and  obligations  within 
the  meaning  of  section  55  of  the  Civil  Code. 
Blythe,  Estate  of,  4  Cof.  Prob.  Dec.  162. 

There  cannot  be  an  assumption  of  mari- 
tal rights  and  duties,  within  the  meaning  of 
section  55  of  the  Civil  Code,  without  eohabi* 
tation,  and  cohabitation  must  be  a  living  to- 
gether as  husband  and  wife.  Constancy  of 
dwelling  together  is  the  chief  element  of 
cohabitation.  Therefore,  for  the  parties  to 
live  in  separate  houses  is  totally  incompatible 
with  the  notion  of  matrimonial  cohabitation. 
Blythe,  Estate  of,  4  Cof.  Prob.  Dec.  162. 

Section  55  of  the  Civil  Code  declares  that 
if  there  is  no  solemnization  of  a  marriage, 
there  must  be  consent  followed  by  the  as- 
sumption of  marital  rights,  duties,  or  obliga- 
tions. Such  assumption  should  be  immediate, 
or  at  least,  within  a  reasonable  time;  if  two 
years  intervene  between  the  two  events,  the 
agreement  to  marry  will  be  deemed  aban- 
doned.— ^Blytiie,  Estate  of,  4  Cof.  Prob.  Dee. 
162. 

The  defendant  claiming  marriage  by  eon- 
tract  or  consent,  followed  by  mutual  assump- 
tion of  marital  rights  and  duties  under  sec- 
tion 55  of  the  Civil  Code,  the  court  remarked: 
Consent  is  the  prevading  principle  of  the  law. 
Marriage  is  derived  from  consent  daly  au- 
thenticated, independent  of  the  eonjunctio 
corporum;  publicity  is  the  publication  of  that 
consent;  and  that  consent  must  go  right  up 
to  the  moment  of  their  taking  up  life  ai  hus- 
band and  wife;  it  must  coexist  with  the  as- 
sumption of  marital  rights,  duties  and  obli- 
gations.— Blythe,  Estate  of,  4  Cof.  Prob.  Dee. 
162. 

Bepresentations,  express  and  implied,  in- 
volved in  contract  to  enter  into.  44 
Am.  St.  Bep.  381. 

Validity  of  marriage  per  verba  da  pna- 
■enti.    11  L.  B.  A.  587.' 


§12. 


AToidance  of  contract  mocuged 


throogb  fraud. 

Equity  has  jurisdiction  to  declare  null  and 
void,  and  to  cancel  an  instrument  which  ia 
claimed  to  be  a  marriage  contract,  executed 
in  conformity  with  section  75  of  the  Civil 
Code  of  California^  where  the  same  is  a  for- 
gery, or  was  obtained  by  fraud.— Sharon  ▼. 
mil,  20  Fed.  1,  10  Sawy.  48. 

Fraudulent  inducexiient  by  one  party  to  a 
void  marriage  as  around  for  civil  ae- 
tion  in  favor  of  other  party.  33  L.  B. 
A.  411. 


S  IS.    — -  AgiMBient  to  keep  nMUm  Mcrei. 

Agreement  not  to  make  known  a  valid  mar- 
riage eontraet  for  two  years  ia  an  independent 
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promise,  not  a  condition^  and  does  not  in> 
validate  the  contract. — Sharon  v.  Sharon,  75 
Cal.  1,  10,  11,  16  Pae.  345. 


§  14.    MaxTla^e  by  joint  dedaxation. 

CHvil  Code,  section  76,  providing  if  no  rec* 
ord  of  the  solemnization  of  a  marriage  there- 
tofore contracted  be  known  to  exist,  the  par- 
ties may  join  in  a  declaration  showing  certain 
things,  and  section  77,  prescribing  that  it 
must  be  acknowledged  and  recorded  like  a 
grant  of  land,  do  not  make  snch  declaration 
essential  to  the  validity  of  a  marriage  with- 
out solemnization. — Buffino'a  Estate,  In  re, 
116  CaL  304,  48  Pac.  127. 


§15.    ICazria^  bf  cobabttatloii  and  rcimta- 
tlon. 

Mere  living  together  "as  >  man  and  wif e** 
does  not  constitute  marriage,  where  the  facta 
lead  to  the  inference  that  the  arrangement 
was  temporary. — ^Letters  v.  Cady,  10  Gal.  533. 

Where  a  man  and  a  woman  cohabit  to- 
gether, and  a  child  is  born  to  them,  and  dur- 
ing such  cohabitation  he  promises  to  marry 
her,  and  she  afterward  leaves  him  because 
he  does  not  permit  the  marriage  ceremony  to 
be  peif ormed,  and  lives  with  another  man 
until  the  death  of  the  latter,  when  she  claims 
to  be  his  widow,  these  facts  do  not  consti- 
tute a  marriage  between  her  and  the  man 
with  whom  she  first  cohabited. — ^Beverson's 
Estate,  In  re,  47  Cal.  621. 

Cohabitation  with  evidence  of  repute  of 
marriage  created  by  conduct  of  parties  proves 
a  previous  consent  and  marriage. — Sharon  t. 
Sbaron,  75  Cal.  1,  34,  35,  16  Pac.  345. 

Cohabitation  ia  a  ''living  together  as  hus- 
band and  wife,"  and  will  amount  to  a  con- 
anmrnation  of  mutual  assumption  of  marital 
rights,  duties,  and  obligations,  but  sexual  in* 
tereouTse  in  the  manner  usual  with  man  and 
mistress,  and  without  living  together  as  hus- 
band and  wife,  will  not  amount  to  such  con- 
summation.— Sharon  v.  Sharon,  79  Cal.  638| 
22  Pae.  26,  131. 

Cohabitation  and  repute  are  only  a  mode 
of  proving  required  consent  to  establish  mar- 
riage.—mite  V.  White,  82  Cal.  427,  433,  7 
li.  B.  A.  799,  23  Pac.  276. 

Cohabitation  which  substitutes  solemniza- 
tion does  not  mean  simply  gratification  of 
sexual  passion,  but  to  live  or  dwell  together 
and  have  same  habitation. — ^Kilbum  v.  Kil- 
bom,  89  Cal.  46,  50,  23  Am.  St.  Bep.  447,  26 
Pae.  636. 

Cohabitation  defined. — Kilburn  v.  Kilburn, 
89  Cal.  46,  50,  23  Am.  dt.  Bep.  447,  26  Pae. 
636. 

To  establish  a  marriage  under  section  55 
of  the  Civil  Code  as  it  existed  prior  to  1895, 
the  consent  of  the  parties,  followed  by  a 
mere  commencement  of  matrimonial  cohabi- 
tation, or  of  the  mutual  assumption  of  mar- 
ital righta,  duties  or  obligationSi  is  not  suf- 


ficient.—Baldwin,  IMate  of,  168  OU.  471,  188 
Pac.  267. 

A  meretricious  eohabitation  existing  be- 
tween two  persons  under  a  promise  of  future 
marriage  does  not  constitute  marriage. — ^Bev- 
erson's  Estate,  In  re,  Myr.  Prob.  35. 

Petitioner  lived  with  decedent  aa  his  wife 
up  to  his  death,  no  marriage  eeremony  hav- 
ing been  performed,  bore  children  by  him, 
and  was  introduced  by  him  as  his  wife.  They 
purchased  real  estate  out  of  their  earnings. 
Held,  that  she  was  entitled  to  homestead  as 
the  lawful  wife  of  the  decedent. — Titcomb'a 
Estate,  In  re,  Myr.  Prob.  55. 

Sufficiency  and  validity  of  marriage  by 
the  law  of  nature.    77  Am.  Dec.  606. 

§  16.    Maniagw  on  tha  Ugb  wetM. 

A  marriage  ceremony  performed  upon  the 
high  seas  by  the  captain  of  a  vessel  between 
citizens  and  residents  of  California,  who  went 
there  for  the  avowed  purpose  of  evading  the 
statute  of  the  state  requiring  a  license  and 
solemnization  by  an  authorized  person,  and 
who  returned  immediately  thereafter  to  this 
state,  is  illegal  and  void. — Norman  v.  Nor- 
man, 121  Cal.  620,  66  Am.  St.  Bep.  74,  42  L. 
B.  A.  343,  54  Pac.  143. 

The  law  of  the  sea,  as  may  relate  to  the 
marriage  of  citizens  of  the  United  States 
domiciled  in  CaUf omia,  cannot  be  referred  to 
the  eommon  law  of  England,  any  more  than 
to  the  law  of  any  other  foreign  country.  It 
is  not,  and  cannot  be,  regulated  by  any  act 
of  Congress. — Norman  v.  Norman,  121  Cal. 
620,  66  Am.  St.  Bep.  74,  42  Ii.  B.  A.  843,  54 
Pae.  143. 

§  17.    UcenaeB. 

Prior  to  act  of  April  9,  1863,  a  license  was 
not  a  prerequisite  to  marriage. — ^Hunter  ▼. 
Milam,  5  Cal.  Unrep.  107,  '41  Pac.  332. 

Effect  upon  duly  solemnized  marriage  of 
absence  of  license  required  by  statute. 
15  L.  B.  A.  (N.  S.)  463. 

Presumption  of  marriage  lieense.  14  L. 
B.  A.  541. 

Validity  of  marriage  without  license  re- 
quired by  statute.  7  Ann.  Cas.  784; 
14  Ann.  Cas.  953. 

§18.    Solemnizatioa  or  eaiebratloB. 

Solemnized  marriage  is  valid  though  kept 
secret  by  those  present  at  its  solemnization. — 
Sharon  v.  Sharon,  75  Cal.  1,  13,  16  Pac.  345. 

Civil  Code,  section  55,  provides  that  con- 
sent of  the  parties  to  a  marriage  must  be 
followed  by  a  solemnization  authorized  by  the 
code,  to  constitute  a  marriage.  Section  70 
provides  that  "marriage  may  be  solemnized 
either  by  a  justice  of  the  supreme  court, 
judge  of  the  superior  court  justice  of  the 
peace,  priest  or  minister  of  tne  gospel  of  any 
denomination."  Section  79%  provides  that 
the  provisions  aa  to  solemnization  of  mar- 
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rUge  do  -not  apply  to  members  of  religions 
denominatioiu  having  any  peenliar  mode  of 
entering  into  the  marriage  relation,  and  that 
as  to  them  a  written  declaration  of  marriage 
should  be  filed.  Held,  that  where  the  solem* 
nization  was  performed  by  the  master  of  a 
vessel  on  the  high  seas,  and  there  was  no 
such  marriage  as  is  contemplated  by  section 
79^,  the  marriage  was  invalid. — Norman  v. 
Norman,  121  Cal.  620,  66  Am.  at  Bep.  74^ 
42  L.  B.  A.  348,  54  Pac.  143. 

Solemnization  is  essential  to  a  valid  mar- 
riage in  this  state. — Elliott,  Estate  of.  165 
Cal.  339,  132  Pac.  439. 

• 

Effect  of  ceremonial  marriage  to  over- 
come presumption  arising  from  cohabi- 
tation and  reputation.  16  L.  B.  A. 
(N.  8.)  102. 

Ignorance  that  parties  to  marriage  are 
under  age  as  defense  to  prosecution  for 
officiating  at  the  marriage.  29  L.  B.  A. 
(N.  8.)  504. 

Validity  of  when  solemnized  oat  of  the 
state.    18  Am.  Bep.  521. 


S19. 


Antboilty  to  perf onn  caramonj. 


The  fact  that  the  person  performing  a  mar- 
riage ceremony  in  California  in  1858  was  not 
authorized  to  perform  such  ceremonies  would 
not  invalidate  the  marriage,  if  assented  fo  by 
the  parties  and  consummated  by  cohabitation 
as  husband  and  wife. — ^Hunter  v.  Milam,  5 
Cal.  Unrep.  107,  41  Pac.  332. 

Where  a  marriage  was  solemnized  by  a  jus- 
tice  of  the  peace  in  another  state,  in  Uie 
absence  of  proof  of  the  law  authorizing  such 
solemnization,  the  question  of  the  validity 
of  the  marriage  must  be  determined  by  the 
laws  of  this  state.  It  most  be  presumed,  in 
such  case,  that  the  laws  of  such  other  state 
were  the  same  as  the  laws  of  this  state  at 
the  date  of  the  marriage. — Bichards,  Estate 
of,  133  Cal.  524,  65  Pac.  1034. 

Power   of    consul    to   perform    marriage 
ceremony.    45  L.  B.  A.  497* 

§  20.    Oonsnmmatioii  or  ratificatioiiL 

Where  the  plaintiff  averred  in  her  com- 
plaint, in  a  suit  brought  for  her  distributive 
share  of  the  estate  of  an  alleged  deceased 
husband,  that  the  deceased  made  proposals  of 
marriage  to  her,  which  she  accepted,  and  con- 
sented to  live  with  him  as  his  true  and  law- 
ful wife,  and  that,  in  accordance  with  his 
wishes,  she  henceforth  lived  and  cohabited 
with  him  as  his  wife,  always  conducting  her- 
self as  a  true,  faithful  and  affectionate  wife 
should  do,  held,  that  these  were  insufficient 
averments  of  the  existence  of  a  marriage,  and 
that  the  facts  averred  were  only  prima  facie 
evidence  of  marriage. — Letters  v.  Cady,  10 
Cal.  533. 

"Mutual  assumption  of  marital  rights,  du- 
ties and  obligations"  is  only  required  where 
there  is  no  solemnization. — Sharon  T.  Sharon 
75  Cal.  1,  13,  16  Pac.  345. 


Consent  and  consummation  eonstitnte  mar- 
riage without  making  relation  between  par* 
ties  public. — Sharon  v.  Sharon,  75  Cal.  1,  16, 
17,  31-37,  16  Pac.  345. 

Where  agreement  to  marry  is  not  followed 
by  solemnization,  there  is  no  assumption  of 
marital  rights,  etc.,  untU  commencement  of 
cohabitation. — Eilbum  v.  Kilbum,  89  Cal.  46, 
50,  23  Am.  St.  Bep.  447,  26  Pae.  636. 

"Marital  rights,  dnties  or  obligations* 
which  must  follow  consent  in  absence  of 
solemnization,  defined. — ^Kilbum  v.  Kilbnm, 
89  CaL  46,  49,  23  Am.  St.  Bep.  447,  26  Pac. 
636. 

Consent  alone  does  not  constitute  marriage 
under  the  Civil  Code,  but  must  be  followed 
by  solemnization,  or  by  a  mutual  assumption 
of  marital  rights,  duties,  or  obligations.— 
Toon  V.  Hnberty,  104  Cal.  260,  87  Pac.  944. 

If  contract  of  marriage  is  in  praesenti, 
though  some  time  elapses  before  marital  du- 
ties are  assumed,  both  intending  by  such  as- 
sumption to  consummate  marriage  contract, 
it  will  be  lawful  marriage  under  the  statute. 
Buffino'B  Estate,  In  re,  116  CaL  804,  312,  48 
Pac.  127. 

The  cohabitation  of  the  parties,  after  the 
expiration  of  the  year  after  the  entry  of  the 
decree  ot  divorce  during  which  year  their  at- 
tempted marriage  was  void  under  section  61 
of  the  Civil  Ccwle  as  amended  in  1897,  can- 
not be  effective  to  ratify  or  validate  the  mar- 
riage.—Elliott,  Estate  of,  166  CaL  839,  132 
Pac.  439. 

Batification  of  invalid  marriage — Of 
marriage  of  person  when  insane.  40 
L.  B.  A.  741. 

•*—  Cohabitation  as  ratification  of 
forced  marriage.  27  L.  B.  A.  (N.  6.) 
805. 

— ^-  Of  marriage  effected  by  dnress.  43 
li.  B.  A.  818. 

§  21.   Piesnmptloiui  and  budea  of  proof. 

Cohabitation  and  public  recognition  of  eaeh 
other  as  man  and  wife  is  prima  facie  evidence 
of  marriage,  but  may  be  overthrown  by  proof 
that  no  marriage  exists. — Letters  v.  Cady,  10 
Cal.  533;  People  t.  Anderson,  26  CaL  129, 130. 

In  suit  for  divorce,  on  the  ground  of  adul- 
tery, the  marriage  will  not  be  inferred  from 
matrimonial  cohabitation,  with  the  reputation 
of  being  married  persons,  if  the  result  of  such 
inference  be  to  prove  defendant  guilty  of 
bigamy.  In  such  cases  actual  marriage  most 
be  proven. — Case  v.  Case,  17  CaL  598. 

The  status  of  marriage,  having  been  proved, 
is  presumed  to  continue,  and  the  presumption 
can  only  be  overcome  by  evidence  of  death 
or  by  divorce.— People  v.  Stokes,  71  Cal.  263, 
12  Pac.  71. 

Public  assumption  of  marriage  relation  is 
not  necessary  to  create  presumption  of  con- 
summation.--Sharon  v.  Sharon,  75  CaL  1«  80, 
31,  16  Pac.  345. 
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In  proeeedings  for  divoree  by  a  second 
hmband  it  will  be  presiuned  that  the  first 
husband  was  dead  at  the  time  of  the  wife's 
second  marriage,  under  Code  of  Civil  Pro- 
eedore,  section  1963,  presuming  a  person  in* 
Bocent  of  crime  or  wrong. — ^Hunter  y.  Hunter, 
111  Cal.  261,  52  Am.  8t.  Bep.  180,  31  L.  B. 
A.  411,  43  Pac.  756. 

In  proceedings  by  a  second  husband  for 
divorce,  on  the  ground  that  his  wife  had 
another  husband  uving,  the  burden  of  show- 
ing definitely  that  sucn  prior  husband  is  not 
dead  rests  on  the  plaintifl^. — Hunter  ▼.  Hun- 
ter, 111  Cal.  261,  52  Am.  St.  Bep.  180,  81 
L.  fi.  A.*  411,  43  Pac.  756. 

■ 

All  intercourse  in  form  matrimonial,  is  pre- 
tnmed  to  be  matrimonial. — Buffino's  Estate, 
In  re,  116  Cal.  304,  313,  48  Pac.  127. 

Where  parties  represent  that  they  are  mar* 
ried  and  are  universally  regarded  as  married, 
there  is  strong  presumption  of  marriage.— 
Boffino's  Estate,  In  re,  116  CaL  804,  312, 
48  Pac.  127. 

Assumption  of  rights,  duties  and  obliga- 
tions  of  marital  relation  with  intent  to  be 
married  is  clear  indication  of  consent.^-Buf- 
fino's  Estate,  In  re,  116  CaL  304,  813,  48 
Pftc.  127. 

The  burden  of  proof  rests  upon  the  party 
claiming  the  validity  of  a  marriage  upon  the 
high  seas,  to  show  that  it  was  administered 
under  some  recognized  law;  and  if  no  such 
law  is  shown,  the  marriage  will  be  held  in- 
valid if  in  Tiolation  of  the  law  of  the  domi- 
cile of  the  parties. — Norman  v.  Norman,  121 
Cal.  620,  66  Am.  St.  Bep.  74,  42  L.  B.  A.  343, 
54  Pac.  143. 

In  this  state,  before  the  codes,  the  common- 
law  rule  obtained,  and  this  principle  of  the 
eoomion  law  was  placed  in  the  code  and  still 
remains  there,  in  the  declaration  that  it  is  a 
disputable  presumption  "that  a  man  and 
woman  deporting  themselves  as  husband  and 
wife  have  entered  into  a  lawful  contract  of 
marriage."  This  presumption  at  common  law, 
as  under  the  code,  was  disputable,  and  when- 
ever it  conflicted  with  a  higher  presumption, 
as  a  presumption  of  innocence  where  a  charge 
of  bigamy  was  based  upon  a  marriage  rest- 
ing in  cohabitation  and  repute,  it  felL— * 
Baldwin,  Estate  of,  162  Cal.  471,  123  Pae. 
267. 

A  presumption  of  marriage  cannot  be  In- 
dulged in  the  face  of  a  showing  that  there 
was  no  solemnization. — Elliott,  Estate  of, 
165  Cal.  339,  132  Pac.  439. 

The  presumption  that  a  man  and  woman 
deporting  themselves  as  husband  and  wife  are 
married  is  of  no  force  where  the  only  at- 
tempt to  enter  into  a  marriage  was  in  fact 
illegal  and  void.— Elliott,  Estate  of,  165  Cal. 
339,  132  Pac.  439. 

A  marriage  between  slaves  in  Missouri 
was  invalid.  After  emancipation  a  second 
marriage  in  this  state  was  sufficient  to  rebut 
any  possible  presumption  of  a  former  mar- 


riage from  cohabitation  and  repute.  The 
presumption  of  a  marriage  between  A  and  B, 
founded  simply  upon  habit  and  repute,  is 
overcome  by  proof  of  a  second  actual  mar- 
riage between  A  and  C  during  the  lifetime 
of  B. — Campbell,  Estate  of,  12  Cal.  App.  707, 
108  Pac.  669,  676. 

See  ante,  S  7. 

Where  the  relation  between  the  parties 
was  meretricious  in  its  inception,'  marriage 
will  not  be  presumed  from  cohabitation  and 
reputation,  but  proof  of  a  subsequent  actual 
marriage  is  necessary. — Howe's  Estate,  In  re, 
Myr.  Prob.  100. 

Burden  of  proof  as  to  validity  of  sub- 
sequent.   17  Ann.   Cas.  880. 

Conflicting  presumptions  as  to  validly 
of  former  marriage.  16  L.  B.  A.  (N. 
8.)   104. 

Presumption  apd  burden  of  proof  aa  to 
capacity.    40  L.  B.  A.  742. 

Presumption  and  burden  of  proof  aa  to 
validity  of  subsequent  marriage.  17 
Ann.    Cas.    680. 

Presumption  as  to  validity  of  former 
marriage  in  prosecution  for  bigamy. 
9  L.  B.  A.  (N.  S.)   1036. 

Second  marriage  being  shown,  on  whom 
rests  burden  of  proving  termination 
or  continuance  of  tiie  first.  89  Am. 
St.  Bep.  198;  14  L.  B.  A.  540,  note. 


S22. 


Evidence  fin  gmi&nL 


Change  from  illicit  to  lawful  pr  matri- 
monial relations  may  be  established,  though 
precise  time  or  occasion  cannot  be  dearly  as- 
certained.—White  T.  White,  82  CaL  427,  439, 
7  L.  B.  A.  799,  23  Pac.  276. 

Consent  to  marry  and  assumption  of  mar- 
ital rights  may  be  manifested  in  any  form 
and  be  proof  under  same  rules  of  evidence  aa 
fact  in  other  cases. — ^Buffino's  Estate,  In  re, 
116  Cal.  304,  312,  48  Pac.  127. 

On  an  issue  as  to  whether  a  decedent  was 
married  to  a  person  claiming  to  be  his  widow, 
evidence  of  her  specific  acts  of  immorality 
prior  to  the  alleged  marriage  are  inadmis- 
sible.— James'  Estate,  In  re,  124  Cal.  653,  57 
Pac.   578,   1008. 

Testimony  of  a  father  and  stepmother  as 
to  the  pure  surroundings  and  education  of 
their  daughter  is  not  contradicted  by  evi- 
dence that  she  had  once  read  an  immoral 
book,  written  by  her  stepmother,  and  is  in- 
competent on  an  issue  as  to  her  marriage  to 
a  decedent,  there  beins  nothing  to  show  that 
the  decedent  knew  that  there  was  such  a 
book  in  existence. — James'  Estate,  In  re,  124 
Cal.  653,  57  Pac.  578,  1008. 

The  determination  of  the  issues  raised  aa 
to  such  mental  capacity  is  primarily  for  the 
trial  court  and  its  findings  can  be  overthrown 
on  appeal  only  when  they  totally  lack  the 
support  of  substantial  evidence.    In  review- 
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ing  the  evidence  tending  to  support  sueh 
findings,  so  far  as  it  is  subject  to  differing 
inferences,  the  appellate  court  must  read  it 
in  the  light  most  favorable  to  the  party  pre- 
vailing below. — Dunphy  v.  Dunphy,  161  Cal. 
380,  Ann.  Gas.  1913B,  1230,  38  L.  B.  A.  (N. 
S.)   818,  119  Pac.  512. 

Admissibility  of  declarations  of  persons 
since  deceased,  against  his  or  her  own 
marriage.     15  L.  B.  A.  (N.  S.)  190. 

Admissibility  of  entry  in  family  record 
to  show,  where  person  making  the 
entry  is  alive.    6  Ann.  Gas.  59. 

Competency  and  sufficiency  of  evidence* 
57  Am.  Bep.  451. 

Evidence  of,  competency  and  sufficiency 
of.    57   Am.   Bep.  451. 

Evidence  of  in  criminal  cases.  36  Am. 
Dec.  745;  48  Am.  Dec.  115. 

Evidence  of  incapacity.    40  L.  B.  A.  742. 

Former,  proof  of  in  prosecution  for 
bigamy.    47  Am.  St.  Bep.  228. 

Proof  of,  how  to  be  made.  22  Am.  Dec. 
157. 

Proof  of  marriage  ceremony  by  testi- 
mony of  eye-witness.  Ann.  Gas. 
1916A,   653. 

Proof  of  marriage,  how  to  be  made.  22 
Am.  Dec.  157. 

Proof  of  marriage  in  criminal  cases.  36 
Am.  Dec.  745,  48  Am.  Dec.  115. 


§23. 


Testimony  of  pftrtie»— Admlsitoiii 


and  decIarationB. 

Declarations  of  testator  in  a  will  are  com- 
petent evidence  to  prove  his  marriage,  though 
wife  and  witnesses  are  living. — Pearson  v. 
Pearson,  46  Gal.  609,  610. 

Plaintiff  had  testified  that  during  a  certain 
time  she  was  the  wife  of  defendant.  Held, 
that  evidence  of  a  statement  by  a  third  per- 
son, in  her  presence  and  hearing,  during  said 
time,  that  plaintiff  desired  to  bring  a  suit 
against  defendant  for  breach  of  promise  of 
marriage,  was  competent  and  material. — 
Sharon  v.  Sharon,  79  Gal.  633,  22  Pac.  26,  131. 

Declarations  of  a  decedent,  made  a  few 
weeks  before  his  death,  that  He  was  a 
widower,  are  inadmissible  in  opposition  to  a 
claim  that  he  was  married  at  that  time, 
under  Code  of  Civil  Procedure,  section  1852, 
providing  that  the  declaration  of  a  member 
of  a  family,  who  is  a  decedent,  is  admissible 
as  evidence  of  common  reputation,  where  in 
case  of  pedigree  such  reputation  is  admis* 
sible. — James'  Estate,  In  re,  124  Gal.  653, 
57  Pac.  578,  1008. 

Voluntary  declarations  of  a  decedent,  made 
a  few  weeks  prior  to  his  death,  that  he  was 
a  widower,  that  he  had  dropsy,  catarrh,  and 
symptoms  of  Bright's  disease,  and  was  im- 
potent, are  incompetent  on  an  issue  as  to 
whether  he  was  married  when  they  were 
made,  as  they  are  no  part  of  the  res  gestae, 
under  Code  of  Civil  Procedure,  section  1850, 
making  a  declaration  which  forms  part  of  a 


transaction  which  is  itself  the  fact  in  dia* 
pute,  or  evidence  of  that  fact,  admissible  as 
part  of  the  transaction. — James'  Estate,  In 
re,  124  Gal.  653,  57  Pac.  678,  1008. 

Declarations  of  a  father  and  stepmother 
that  their  daughter,  who  was  a  member  of 
their  family,  was  engaged  to  be  married  to  a 
decedent  at  the  time  of  his  death,  is  incom- 
petent on  an  issue  as  to  whether  or  not  they 
were  in  fact  married  at  that  time,  there  be- 
ing no  evidence  of  a  conspiracy  .^fames'  Es- 
tate, In  re,  124  Gal.  653,  57  Pac.  578,  1008. 

The  acts  of  a  testator  in  making  a  bequest 
to  a  woman  under  a  surname  other  than  his 
own  and  describing  her  as  his  housekeeper, 
and  in  acknowledging  a  deed  before  an 
officer  as  an  unmarried  man,  are  evidence  as 
to  the  truth  of  the  facts  so  stated. — Mackay, 
Estate  of,  3  Gof.  Prob.  Dec.  318. 

In  considering  the  claim  of  a  contract 
marriage,  the  circumstance  that  the  alleged 
widow,  a  few  days  after  her  alleged  hus- 
band's death,  stated  to  the  executors  of  his 
will  that  she  was  with  child  by  him,  and  did 
not  then  or  until  sometime  afterward  assert 
her  claim  to  widowhood,  is  to  be  taken  as 
strongly  negativing  such  claim. — Mackay, 
Estate  of,  8  Gof.  Prob.  Dec.  318. 

Admissibility  of  declarations  and  admis- 
sions to  prove  marriage.  12  L.  B.  A. 
838. 

Admission  of  party  as  proof  of,  in  pros- 
ecution for  adultery.  Ann.  Gas.  1912A, 
286. 

Competency  of  person  claiming  property 
of  decedent  as  widow  to  testify  to  fact 
of  marriage.     Ann.  Gas.  1912A,  881. 


§24. 


Cohabitation  and  repatation. 


Proof  that  a  man  and  woman  had  co- 
habited together  for  a  long  time  as  husband 
and  wife,  and  mingled  in  society  as  such, 
and  represented  each  other  as  such,  is  admis- 
sible for  the  purpose  of  proving  a  marriage, 
and,  in  the  absence  of  evidence  to  the  con- 
trary, conclusive  as  such,  in  all  cases,  except 
in  actions  of  crim.  con.,  divorce,  indictments 
for  bigamy,  and  like  cases,  where  the  mar- 
riage is  the  foundation  of  the  claim  to  be 
enforced. — People  v.  Anderson,  26  Gal.  129. 

An  offer  to  prove  that  a  man  and  woman 
lived  together  as  husband  and  wife  is  not  an 
offer  to  prove  their  marriage. — Kelly  v. 
Murphy,  70  Gal.  560,  12  Pac.  467. 

Under  the  code,  cohabitation  with  direct 
evidence  of  previous  consent  proves  mar- 
riage.— Sharon  v.  Sharon,  75  Gal.  1,  34,  16 
Pac.  345. 

Bepute,  which,  with  cohabitation,  proves 
marriage,  must  be  uniform  and  general,  not 
divided  and  singular.— White  v.  White,  82 
Gal.  427,  438,  7  L.  B.  A.  799,  23  Pac.  276. 

Evidence  of  cohabitation  and  repute  is 
admissible  to  show  marriage  in  all  cases 
where  there  is  no  question  of  public  offense. 
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White  ▼.  White,  82  C*l.  427,  450,  7  L.  B.  A. 
799,  23  Pae.  276. 

Intereonrse  which  was  illicit  in  the  be- 
ginning,  when  changed  to  cohabitation  which 
law  regards  as  licit,  evidenced  by  cohabita- 
tion and  repute,  is  evidence  of  marriage. — 
White  V.  White,  82  CaL  427,  435,  7  L.  E.  A, 
799,  23  Pac.  276. 

Law  requires  open  matrimonial  cohabita- 
tion of  parties  as  evidence  of  marriage  where 
there  is  no  solemnization. — Kilbarn  v.  Kil- 
bnm,  89  Cal.  46,  51,  23  Am.  St.  Bep.  447, 
26  Pae.  636. 

The  repute  which,  with  cohabitation,  will 
be  proof  of  marriage,  must  be  uniform  and 
general,  and  not  divided  and  singular,  and 
cannot  be  established  except  by  the  open, 
undisguised,  and  undoubted  acts  of  the 
parties  which  are  visible  to  outsiders. — 
Qnackenbush  v.  dwortfiguer,  136  Oal.  149,  68 
Pae.  590. 

Cohabitation  and  repute,  as  proof  of.    7 
I/.  B.  A.  709. 

Cohabitation  as  proof  of,  whore   it  be- 
gins unlawfully.     14  L.  B.  A.  364. 


§25. 


Weight  and  suiftclency. 


Nonassumption  of  marital  name  by  alleged 
wife  tends  to  show  no  marriage. — Letters  v. 
Cady,  10  Cal.  533,  537. 

The  findings  of  the  court  below  as  to  a  con- 
tract of  marriage  in  the  present  are  not  to 
be  disturbed  when  made  up  on  evidence  sub- 
stantially conflicting. — McCausland  v.  Mc- 
Cansland,  2  Cal.  Unrep.  11. 

Under  Civil  Code,  section  55,  providing 
that  consent  alone  will  not  constitute  mar- 
riage, but  that  it  must  be  followed  by  sol- 
emnization, "or  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations,"  it  is 
not  necessary  that  the  relation  of  the  par- 
ties be  made  public;  but,  evidence  of  consent 
being  given,  proof  of  cohabitation  is  suffi- 
cient to  show  an  assumption  of  marital  rights 
and  duties. — Sharon  v.  Sharon,  75  Cal.  1,  16 
Pac.  345. 

Civil  Code,  section  55,  provides  that  con- 
sent alone  will  not  constitute  marriage,  but 
miiBt  be  followed  by  a  solemnization,  "or  by 
a  mutual  assumption  of  marital  rights,  du- 
ties, or  obligations.''  Held,  that  the  rela- 
tion of  the  parties  need  not  be  made  public; 
but,  evidence  of  consent  being  given,  proof 
of  cohabitation  is  sufficient  to  show  a  mutual 
assumption  of  marital  rights  and  duties. — 
Sharon  v.  Sharon,  75  Cal.  1,  16  Pac.  345. 

Evidence  that  after  executing  a  contract 
of  marriage  plaintiff  and  defendant  secretly 
occupied  the  same  bed,  concealed  the  fact 
that  such  a  contract  had  been  executed,  or 
that  they  were  husband  and  wife,  and  held 
themselves  out  to  the  public  as  single  and 
unmarried  people,  occupied  separate  dwell- 
ing-places, had  no  common  home,  and  in  all 
conducted  themselves  toward  the  pub- 
TI  GsL  DiffMt— 369 


lie  as  unmarried  people,  does  not  support  a 
finding  that  they  lived  and  cohabited  to- 
gether in  a  way  usual  with  married  people, 
and  that  they  assumed  toward  each  other 
marital  rights,  duties,  and  obligations. — 
Sharon  v.  Sharon,  79  Cal.  633,  22  Pac.  26, 
181. 

Plaintiff  went  to  live  with  defendant  as 
his  housekeeper  and  within  a  week  illicit  in- 
tercourse was  commenced  between  them,  chil- 
dren were  bom  to  them,  and  plaintiff  testi- 
fied that,  after  the  birth  of  the  first  child, 
defendant  declared  that,  "before  God  and 
man  she  was  his  wife  under  the  laws  of 
California'';  but  defendant  denied  this.  For 
about  five  years  from  the  time  they  first 
lived  together  they  were  not  reputed  to  be 
husband  and  wife  in  the  community,  but 
they  removed  to  another  community,  and 
afterward,  for  twenty  years  or  more,  they 
were  uniformly  reputed  to  be  husband  and 
wife.  They  cohabited  together,  and  treated 
each  other  as  man  and  wife,  and  defendant 
introduced  plaintiff  in  society  as  his  wife. 
Held,  that  the  facts  were  sufficient  to  prove 
a  marriage  by  consent  of  the  parties. — ^White 
V.  White,  82  Cal  427,  7  L.  B.  A.  799,  23  Pac. 
276. 

In  an  action  against  a  husband  for  medical 
treatment  of  his  wife,  it  appeared  that  the 
parties  had  been  formerly  married  and  co- 
habited until  they  learned  that  a  divorce 
from  a  former  wife  was  invalid,  whereupon 
they  discontinued  cohabitation,  but  still  ac- 
knowledged each  other  as  husband  and  wife. 
The  evidence  as  to  the  invalidity  of  he  di- 
vorce, and  that  the  first  wife  was  liv^  .g,  was 
elicited  by  defendant  on  cross-examination, 
and  was  hearsay.  Held,  not  sufficient  to  re- 
but the  presumption  of  marriage,  although 
no  objection  to  the  evidence  was  made. — Ger- 
lach  V.  Turner,  89  Cal.  446,  26  Pac.  870. 

Plaintiff  and  defendant,  after  the  birth  of 
an  illegitimate  child,  entered  into  an  agree- 
ment for  a  present  marriage.  Plaintiff's 
mother  testified  to  the  agreement,  and  that 
defendant  asked  her  to  take  plaintiff  to  an 
adjoining  county,  and  authorized  her  to  in- 
troduce her  as  his  wife,  and  that  he  said  he 
wanted  it  kept  quiet  in  the  county  where  he 
lived.  Defendant  at  no  time  after  the  al- 
leged agreement  cohabited  with  plaintiff, 
though  on  a  few  occasions  they  had  sexual 
intercourse,  and  he  only  contributed  seventy 
dollars  to  the  support  of  plaintiff  and  the 
child.  There  was  no  evidence  that  anyone 
knew  of  the  relations  between  the  parties 
except  themselves  and  plaintiflfs  mother  and 
sister.  Held,  that  there  was  not  such  an 
assumption  of  marital  rights  as  could  consti- 
tute a  civil  marriage,  under  Civil  Code,  sec- 
tion 55,  requiring  that  consent  to  the  mar- 
riage be  followed  by  a  mutual  assumption  of 
marital  rights,  duties  and  obligations. — Kil- 
burn  V.  Kilbum,  89  Cal.  46,  23  Am.  St.  Bep. 
447,  26  Pac.  636. 

On  the  question  whether  defendant  was 
the  wife  of  W.,  her  admission  of  a  fovmsr 
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marriage,  refusal  to  disclose  the  name  of  her 
former  husband,  and  failure  to  show  a  dis- 
solution of  the  marriage  in  any  manner,  were 
sufficient  to  discredit  her  statement  that  she 
was  single  at  the  date  she  claimed  to  have 
married  W.,  and  sufficient  to  warrant  the 
jury  in  finding  that  her  marriage  with  W. 
was  unlawful. — People  ▼.  Willairdy  92  Gal. 
482,  28  Pae.  585. 

The  mere  introduction  of  the  prosecuting 
witness  as  the  wife  of  the  defendant  is  not 
sufficient  to  prove  a  marriage  where  there  is 
no  proof  of  a  present  contract  of  marriage, 
and  that  the  parties  lived  or  dwelt  together 
in  the  same  habitation;  and  the  mere  using 
together  of  a  boat  for  a  short  trip  as  a  means 
of  conveyance,  and  stopping  together  as  tran- 
sient guests  at  a  hotel  during  a  short  jour- 
ney, does  not  make  the  parties  habitants  of 
the  boat  or  hotel,  or  prove  cohabitation. — 
People  V.  Lehmann,  104  Gal.  631,  38  Pac.  422. 

On  an  issue  as  to  whether  defendant  was 
the  wife  of  the  deceased,  she  testified  that 
they  had  verbally  agreed  to  be  husband  and 
wife,  and  that,  after  living  apart  for  two 
years  thereafter,  during  which  time  there 
was  occasional  sexual  intercourse,  she  lived 
with  deceased  for  three  years,  till  his  death. 
Friends  of  deceased  who  frequently  called 
at  his  house  testified  that  she  was  introduced 
by  him  as  ''Miss  D.,  my  niece,"  and  that 
they  had  always  known  her  as  Miss  D.,  and 
that  she  so  signed  her  name,  and  was  so 
called  by  deceased  in  his  letters  to  them. 
The  business  agent  of  deceased  testified  that 
he  had  been  on  close  terms  with  deceased 
and  defendant,  and  always  knew  her  as  Miss 
D.,  and  heard  her  variously  spoken  of  by 
deceased  as  "Miss  D.,"  "my  niece,"  "Gousin 
Alice/'  etc.,  and  that  after  the  death  of  de- 
ceased she  said  to  witness,  "I  am  Mrs.  B.," 
and  on  his  questioning  her  as  to  when  she 
became  such  she  replied,  "You  know  how  I 
have  been  living  with  Mr.  B.,  and  I  expect 
you  to  help  me  prove  my  claim."  There  was 
also  evidence  of  numerous  letters  by  her  to 
deceased,  in  which  she  addressed  him  aa 
"Dear  Uncle,"  and  signed  herself  "Your 
Niece,"  and  evidence  that  the  deceased  in- 
tended to  adopt  her  legally  as  his  niece. 
Held,  that  the  evidence  sustained  a  finding 
that  defendant  was  not  the  wife  of  deceased. 
Hinckley  v.  Ayres,  105  Gal.  357,  38  Pac.  735. 

It  cannot  be  conclusively  presumed  that  a 
women  was  married  in  1889,  at  the  time  of 
receiving  a  grant  of  land,  from  proof  of  cov- 
erture in  1891,  1893  and  1897,  and  that  in 
1897  a  son  of  the  same  name  as  her  sup- 
posed husband  commenced  a  suit,  and  was 
presumably  of  full  age. — Beavis  v.  Oardner, 
6  Gal.  Unrep.  427,  60  Pac.  964. 

Plaintiff  and  defendant  had  maintained 
illicit  relations.  In  January,  1893,  a  child 
was  born  to  plaintiff.  In  October,  1893, 
plaintiff  and  defendant  signed  a  paper  agree- 
ing to  enter  into  a  contract  of  marriage. 
After  that  time  they  lived  much  the  same 
aa  bafore*    Thej  navar  had  a  homa  together. 


and  he  never  supported  her.  He  never  de- 
clared her  to  be  his  wife,  and  she  always 
went  by  her  maiden  name.  When  her  mother 
died,  in  1897,  the  daughter  gave  her  maiden 
name  in  the  probate  procee£ngs.  The  child 
was  given  the  defendant's  name,  and  plain- 
tiff had  introduced  defendant  as  her  hus- 
band. Held,  not  sufficient,  in  a  divorce  pro- 
ceeding to  show  that  plaintiff  and  defendant 
were  husband  and  wife. — ^Harron  v.  Hanon, 
128  Gal.  303,  60  Pac.  932. 

Where  the  evidence  shows  a  consent  to 
marriage,  followed  by  a  mutual  assumption 
of  marital  rights  and  duties  or  obligations, 
and  the  cohabitation  of  the  parties  as  hus- 
band and  wife,  or  mutual  consent  to  and  sub- 
sequent consummation  of  marriage  in  pursu- 
ance of  sections  55  and  57  of  the  Givil  Gode 
as  they  stood  at  the  date  of  the  marriage, 
the  validity  of  the  marriage  is  thereby  estab- 
Ushed.— Bichards,  Estate  of,  133  Gal.  524,  65 
Pac.  1034. 

The  amendments  of  1895  to  sections  55 
and  68  of  the  Givil  Gode  are  not  retroactive, 
and  cannot  apply  to  a  prior  marriage. — ^Bich* 
ards.  Estate  of,  133  Gal.  524,  65  Pae.  1034. 

A  finding  of  the  trial  court  on  a  question 
of  fact,  as  to  the  existence  of  a  marriage, 
will  not  be  disturbed  on  appeal,  if  there  be 
a  substantial  conflict  in  the  evidence. — 
Quackenbush  v.  Swortfiguer,  136  GaL  149,  68 
Pac.  590. 

In  a  proceeding  involving  the  establish- 
ment of  relationship  with  a  testator,  testi- 
mony that  a  man  and  a  woman,  having  the 
same  surname,  lived  together  as  husband  and 
wife,  that  they  always  called  a  child  who 
lived  with  them  their  child  and  their  daugh- 
ter, and  that  she  called  them  father  and 
mother,  is  sufficient  prima  facie  evidence  of 
their  marriage  and  of  her  legitimacy. — Hart- 
man,  Estate  of,  157  Gal.  206,  21  Ann.  Gas. 
1302,  36  L.  B.  A.  (N.  S.)  530,  107  Pae.  105. 

Where  the  reasons  asdgned  by  an  intimate 
acquaintance  witness,  in  support  of  his  opin- 
ion of  the  unsoundness  of  mind  of  the  person 
whose  mental  capacity  is  in  question,  have 
some  bearing  on  the  matter,  it  is  for  the  trial 
court  to  determine  the  wei^t  to  be  given  to 
the  opinion. — Dunphy  v.  Dunphy,  161  Gal. 
380,  Ann.  Gas.  1913B,  1230;  38  L.  B.  A. 
(N.  8.)  818,  119  Pac.  512. 

In  a  proceeding  for  the  partial  distribution 
of  the  estate  of  a  testator,  instituted  by  a 
person  claiming  to  be  his  pretermitted  enlld 
and  the  offspring  of  a  marriage  entered  into, 
prior  to  the  amendment  of  1895  to  seetion  55 
of  the  Givil  Gode,  by  him  and  her  mother,  by 
their  mutual  consent  under  a  written  con- 
tract, followed  by  their  mutual  assumption  of 
marital  rights,  duties  and  obligations,  the  evi- 
dence is  held  not  to  show  such  a  mutual 
assumption  of  marital  rights,  duties  and  obli- 
gations as  was  necessary  to  a  valid  marriage 
under  that  section,  and  that  the  trial  eoart 
properly  instructed  the  jury  to  that  effect.—* 
Baldwin.  Estate  of.  162  GaL  471,  123  Pae. 
267. 
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In  an  action  for  divoree,  evidenee  held  to 
diow  that  the  parties  were  neTev  married. — 
Smith  V.  Smith,  16a  Gal.  630,  126  Pae.  475. 

Where  the  fact  of  the  ceremony  of  a  prior 
marriage,  though  not  its  form,  was  proved, 
and  the  parties  thereafter  lived  together  as 
husband  and  wife,  and  a  child  was  born  to 
them,  and  the  defendant  continued  to  sup- 
port her  and  treat  her  as  his  lawful  wife, 
this  was  prima  facie  evidence  of  a  marriage, 
and  the  parties  are  presumed  to  have  entered 
into  a  lawful  contract  of  marriage. — People 
V.  Mock  Yick  Gar,  14  Cal.  App.  334,  111  Pae. 
1039. 

Where  it  appears  that  parties,  without  the 
sanction  of  any  ecclesiastical  ceremony, 
agreed  between  themselves  to  live  together 
as  man  and  wife,  and  did  live  as  such  in  one 
place  of  domicile  for  years,  and  in  other 
places,  and  so  held  themselves  out  to  others 
moving  in  the  same  limited  social  sphere; 
and  it  further  appears  that  each  of  the  par- 
ties testified  in  a  legal  controversy,  wherein 
they  were  both  called  as  witnesses,  to  being, 
respectively,  married  persons,  and  stated 
their  respective  places  of  habitation  to  be 
where  in  fact  they  lived  together  at  the 
time,  their  marriage  is  proved. — Whalen,  Es* 
Ute  of,  1  Cof.  Prob.  Dec.  202. 

Where  persons  called  to  prove  that  a  man 
and  woman  lived  as  husband  and  wife  and 
hold  themselves  out  as  such  to  others. living 
in  the  same  social  sphere,  are  credible  wit- 
nesses, no  matter  how  circumscribed  is  their 
social  environment,  their  testimony  is  suffi- 
cient to  establish  repute. — Whalen,  Estate  of, 
1  Cof.  Prob.  Dec.  202. 

Where  it  appears  that  an  alleged  spouse 
of  an  unsolemnized  marriage  has  testified  as 
a  witness,  subsequently  to  the  alleged  mar- 
riage, that  he  was  a  married  man,  such  dec- 
laration is  the  most  important  evidence  that 
can  be  offered  in  support  ot  such  a  marriage. 
Whalen,  Estate  of,  1  Cof.  Prob.  Dec.  202. 

The  evidence  is  examined  in  detail  by  the 
eoart  in  this  case,  and  is  found  to  be  insuffi- 
cient to  establish  a  marriage  by  consent  fol- 
lowed by  an  assumption  of  marital  rights  and 
obligations.  The  claimant's  contention  pre- 
sents "a  case  without  legal  merit."  "She  was 
not  the  wife  and  she  is  not  the  widow  of  the 
decedent"— Blythe,  Estote  of,  4  Cof.  Prob. 
Dee.  162. 

Quantum  of  proof  required  to  invalid 
date,  on  ground  of  mental  incapacity. 
Ann.  Cas.  1913B,  1242. 

Sufficiency,  weight  and  admissibility  of 
evidence  as  to  capacity.  40  L.  B.  A. 
742. 

§  26.    Effect  of  liiTaUd  marriage. 

Marriage,  legitimate  in  form,  bnt  void  for 
legal  disability,  though  void  as  regards  the 
parents,  the  law  declares  that  their  issue 
ahaU  be  legitimate.-^raham  v.  Bonnet.  S 
CaL  503. 


Marriage  by  our  law  is  a  civil  contract, 
and  may  be  aiifeided  for  material  and  sub- 
stantial fraud  in  its  procurement;  and  ante- 
nuptial pregnancy  by  a  stranger  is  a  fraud 
going  to  the  very  substance  of  the  contract, 
vitiates  it  ab  initio,  and  authorizes  a  divorce. 
Baker  v.  Baker,  13  Cal.  87. 

A  wife  who  was  married  to  and  lived  with 
her  husband  in  Australia,  afterward  left  him, 
and  went  to  live  with  her  parents,  who  also 
resided  in  Australia.  The  husband  then  re- 
moved to  California,  where  he  married  again, 
eip^ht  years  afterward.  Held,  that  the  first 
wife  was  ''absent"  from  her  husband,  within 
Civil  Code,  section  61,  which  provides  that  a 
second  marriage  during  the  life  of  a  former 
spouse  is  valid  until  legally  annulled,  where 
the  former  spouse  was  absent^  "and  not 
known  to  such  person  to  be  living,  for  the 
space  of  five  successive  years  immediately 
preceding  such  subsequent  marriage." — Jack- 
son V.  Jackson,  94  Cal.  446,  29  Pae.  957. 

Under  Statutes  of  1850,  page  424,  making 
fourteen  years  the  age  of  consent,  and  de- 
claring guilty  of  a  misdemeanor  one  who 
joins  in  marriage  a  female  under  eighteen 
years  of  age  without  consent  of  her  parent, 
the  marriage  is  not  void,  though  consent  of 
the  parent  is  not  obtained,  the  female  being 
over  fourteen  years  old. — Hunter  v.  Milam, 
5  Cal.  Unrep.  107,  41  Pae.  332. 

A  bigamous  marriage  contracted  under  the 
laws  of  another  state,  followed  by  cohabita- 
tion for  a  required  period  of  years  in  such 
state,  is  not  rendered  valid  because  such  laws 
declare  that  cohabitation  of  the  parties 
therein  for  such  period  is  proof  of  marriage. 
Such  laws  assume  that  the  parties  are  com- 
petent to  marry;  and  such  marriage,  if  legal- 
ized in  that  state,  would  not  be  recognized 
in  this  state  as  a  dissolution  of  the  former 
marriage. — Newman,  Estate  of,  124  Cal.  688. 
45  L.  B.  A.  780,  57  Pae.  686. 

Such  a  marriage  is  not  void  in  the  extreme 
sense.  The  husband  had  the  right  to  attack 
it,  and  to  have  it  annulled,  but  in  the  absence 
of  such  attack,  it  was  good  as  against  every- 
body. Third  parties  could  not  question  its 
validity  in  any  way,  and  even  the  husband 
himself  was  bound  by  it  until  and  unless  he 
tindertook  to  set  it  aside  by  means  of  an 
action  for  annulment.-— Coats  v.  Coats,  160 
Cal.  671,  86  L.  B.  A.  (N.  8.)  844,  118  Pae. 
441. 

Where  the  claim  is  made  that  a  marriage 
was  contracted  in  another  state,  which,  if 
there  contracted  in  fact,  is  valid  under  the 
laws  of  that  state,  and  hence  valid  in  this 
state,  although  such  marriage  would  have 
been  void  if  contracted  in  this  state,  the  pro- 
vision in  section  1387  of  the  Civil  Code  that 
the  issue  of  all  marriages  null  in  law  are 
legitimate  has  no  application. — Mackay,  Es- 
tate of,  3  Cof.  Prob.  Dec.  318. 

Effect  of  a  void  marriage.    96  Am.  St. 
Bep.  867. 
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Marriage  during  eontinnanee  of  prior 
valid  marriage,  effect  of.  46  Am.  Dee. 
130. 

What  are  void  marriages.  79  Am.  St. 
Bep.  361. 

f  27.    Void  and  Toidabto. 

Under  the  provisions  of  the  Civil  Code,  a 
clear  distinction  is  made  between  void  mar- 
riages, and  those  which  are  capable  of  being 
annulled. — Gregorson,  Estate  of,  160  Cal.  21, 
Ann.  Cas.  1912D,  1124,  L.  B.  A,  1916C,  697, 
116  Pac.  60. 

A  marriage  contracted  within  a  year  after 
a  decree  of  divorce  was,  under  section  61  of 
the  Civil  Code  of  1897,  void  from  the  be- 
ginning, and  not  merely  voidable. — Elliott, 
Eatate  of,  165  Cal.  339,  132  Pac.  439. 

Marriage  with  person  of  unsound  mind 
as  void  Or  voidable.  Ann.  Cas.  1912D, 
1127. 

Status  of  marriage  originally  void  be- 
cause of  legal  impediment  where  co- 
habitation is  continued  after  removal 
of  impediment.  6  Ann.  Cas.  484;  Ann. 
Cas.  1913D,  544. 

Void,  what  is.     79  Am.  St.  Bep.  361. 

What  marriages  are  void  ab  initio.  9  L. 
B.  A.  505. 

When  void  and  when  voidable.  44  Am. 
Dee.  54. 


§28. 


Collateral  attack  bj  stranger. 


If  the  parties  who  are  alone  recognized  by 
the  code  as  entitled  to  have  such  marriage 
annulled  do  not,  during  its  existence,  see  It 
to  avoid  it,  a  stranger  to  the  marriage  can- 
not question  its  validity  in  a  collateral  pro- 
ceeding.— Gregorson,  Estate  of,  160  Cal.  21, 
Ann.  Cas.  1912D,  1124,  L.  B.  A.  1916C,  697, 
116  Pac.  60. 

A  public  administrator,  in  proceedings  for 
the  appointment  of  an  administrator  of  a 
deceased  woman's  estate,  cannot  question  the 
validity  of  her  marriage,  on  the  ground  that 
she  was  of  unsound  mind  when  it  was  con- 
tracted, in  order  to  defeat  the  prior  right  of 
administration  of  one  basing  his  claim  to  let- 
ters of  administration  on  such  marriage. — 
Gregorson,  Estate  of,  160  Cal.  21,  Ann.  Cas. 
1912D,  1124,  L.  B.  A.  1916C,  697,  116  Pac.  60. 

§29.    Annulment    in    general— Natnra    and 
form  of  remedy. 

Action  to  have  validity  of  disputed  mar- 
riage determined  and  declared  is  a  suit  in 
equity. — Sharon  v.  Sharon,  67  Cal.  185,  195, 
7  Pac.  456.  635,  8  Pac.  709. 

A  second  marriage  contracted  by  the  hus- 
band while  his  lawful  wife  was  living,  under 
a  marriage  then  in  force,  is  void,  and  may  be 
annulled  at  the  suil  of  such  lawful  wife,  at 
any  time  during  the  joint  lives  of  the  parties 
to  the  Toid  maniage,  or  during  the  entire 


time  that  the  void  maniage  continues  to  ex- 
ist, under  a  proper  construction  of  subdivi- 
sion 2  of  section  83  of  the  Civil  Code,  which 
must  be  liberally  construed  to  effect  its  ob- 
jects and  to  promote  justice. — Stierlen  t. 
Stierlen,  6  Cal.  App.  420,  92  Pac.  329. 

Annulment  of  marriage  of  person  while 
insane.    40  L.  B.  A.  744. 

Kecessity  of  decree  for.    40  L.  B.   A. 

744. 

Bight  to  annulment  of  void  marriage 
where  parties  are  in  pari  delicto. 
Ann.  Cas.  1913D,  456. 


§80. 


Offonnds. 


The  fact  that  the  woman  was  pregnant  at 
the  time  of  her  marriage  is  not  ground  for 
setting  the  marriage  aside  under  Civil  Code, 
sections  58,  82,  for  physical  incapacity. — 
Franke  v.  Franke,  3  Cal.  Unrep.  656,  18  L. 
B.  A.  375,  31  Pac.  571,  followed  in  Gondouin 
V.  Gondouin,  14  CaL  App.  285,  288,  111  Pac. 
756. 

Where  a  man  marries  a  woman  whom  he 
has  debauched  before  marriage,  and  whom 
he  knew  to  be  pregnant  at  the  time  of  mar- 
riage, he  cannot  have  the  marriage  annulled 
on  the  ground  that  he  was  deceived  by  the 
false  assurances  of  the  wife  that  he  was  the 
father  of  the  child,  and  that  she  had  been 
chaste  to  all  others,  under  Civil  Code,  section 
82,  providing  for  annulling  marriages  where 
the  consent  of  either  party  was  obtained  by 
fraud. — Franke  v.  Franke,  3  Cal.  Unrep.  656, 
18  L.  B.  A.  375,  31  Pac.  571,  followed  in  Gon- 
douin V.  Gondouin,  14  CaL  App.  285,  288,  111 
Pac.  756. 

An  annulment  of  a  marriage  for  physical 
incapacity  of  the  husband  can  only  be 
granted  under  section  82  of  the  Civil  Code, 
where  it  appears  that  the  husband  "was,  at 
the  time  of  the  marriage,  physically  incap- 
able of  entering  into  the  marriage  state,  and 
such  incapacity  continues  and  appears  to  be 
incurable."  It  is  necessary,  in  such  case,  to 
allege  and  prove  that  the  physical  incapacity 
continues  and  appears  to  be  incurable. — 
Hobbs  V.  Hobbs,  10  Cal.  App.  97,  101  Pac.  22. 

When  a  man  believes  a  woman  to  be  vir- 
tuous, and  where  he  has  had  no  improper  re- 
lations with  her  himself,  and  after  marriage 
to  her  under  such  circumstances  he  discovers 
that  at  the  time  of  the  marriage,  she  was 
pregnant  by  a  stranger,  the  court  will  uphold 
an  action  to  annul  the  marriage,  on  the 
ground  that  the  husband  has  the  right  to 
have  no  children  except  his  own  born  under 
his  roof  by  the  wife  whom  he  has  promised 
to  love  and  cherish. — Gondouin  v.  Gondouin, 
14  Cal.  App.  285,  111  Pac.  756. 

A  man  who  has  been  having  illicit  inter- 
course with  a  woman  prior  to  their  marriage 
cannot  have  the  marriage  annulled  on  the 
ground  that  it  was  brought  about  by  the 
woman  falsely  representing  that  she  was 
pregnant. — Gondouin  v.  Gondouin,  14  CaL 
App.  285,  111  Pae.  756. 
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Where;  under  prpmifle  of  marriage,  plain- 
tiff, especially  devoted  to  defendant,  had 
long-continaed  sexual  intercourse  with  her, 
and  after  six  months  she  became  ill,  and  told 
Mm  she  had  seen  a  physician  and  believed 
herself  pregnant,  whereupon  he  offered  her 
medicine  to  procure  a  miscarriage,  and  with- 
oat  further  investigation  continued  inter- 
eourse  two  months  longer,  when  she  again 
said  she  was  pregnant,  whereupon  he  pro- 
(ured  a  marriage  bcense,  but  continued  inter- 
course another  month  before  marriage,  which 
was  kept  secret  for  a  time,  at  his  request, 
until  two  months  after  marriage,  he  cannot 
then,  under  the  facts,  maintain  a  suit  to  an- 
nul the  marriage. — Gondouin  v.  Gondouin,  14 
Cal.  App.  286,  111  Pac.  756. 

It  would  be  a  blot  upon  a  court  of  justice 
if,  in  the  face  of  plaintiff's  conduct,  it  would 
lend  him  its  aid  to  free  him  from  his  mar- 
riage, even  if  it  was  finally  brought  about  as 
the  result  of  defendant's  statement  that  she 
was  pregnant. — Gondouin  v.  Gondouin,  14 
Cal.  App.  285,  111  Pac.  756. 

Whether  the  defendant  waa  in  a  pregnant 
condition  or  not  was  at  most  a  matter  of  con- 
jeeture;  and  plaintiff  might  well  believe  that 
by  his  own  immoral  conduct  be  had  brought 
about  such  a  condition. — Gondouin  v.  Gk>n- 
donin,  14  Gal.  App.  285,  111  Pac.  756. 

By  his  marriage  to  defendant,  plaintiif 
took  her  for  better  or  for  worse.  He  as- 
sumed all  liabilities  as  to  her  condition, 
whether  pregnant  in  fact  or  not. — Gondouin 
T.  Gondouin,  14  Cal.  App.  285,  111  Pac.  756. 

Antenuptial  pregnancy  or  unchastity  as 
a  ground  of  divorce  or  annulment  of 
marriage.     18  L.  B.  A.  375. 

Concealment  of  unchastity  or  prior  mar- 
riage as  ground  for  divorce  or  annul- 
ment of  marriage.  Ann.  Gas.  1914C, 
1291. 

Condonation  of  loathsome  disease  as  de- 
fenae  to  action  for  annulment.  5  L. 
B.  A.  (N.  S.)  729. 

Fact  that  man  contracts  marriage  with- 
out intent  to  continue  marriage  rela- 
tion as  ground  for  divorce  or  annul- 
ment by  wife.    Ann.  Gas.  1915A,  829. 

IVaud  in  concealing  or  misrepresenting 
physical  or  mental  health  as  ground 
for  annulment  of  marriage.  12  Ann. 
Gas.   28. 

Fraud  in  contracting  marriage  by  a  preg- 
nant woman.  44  Am.  Rep.  104,  18  L. 
B.  A.  375. 

Fraud  which  will  warrant  annulment  of 
marriage.    24  Am.  Rep.  453. 

Impotency  as  ground  for  divorce  or  an- 
nulment of  marriage.  Ann.  Gas.  1913A, 
128. 

Harriage  to  avoid  prosecution  for  seduc- 
tion as  voidable  for  duress.  14  Ann. 
Caa.  869. 

Kisrepreeentation  as  to  disposition  or 
general  character  as  ground  for.  30 
L.  B.  A.  (N.  a)  801. 


Misrepresentations  or  concealment  as  to 
one's  physical  or  mental  condition  as 
ground  for  annulment  of  marriage.  13 
L.   R.   A.    (N.   S.)    996. 

Bight  to  avoid  marriage  entered  into,  to 
escape  prosecution  for  seduction,  upon 
ground  of  duress.  16  L.  B.  A.  (N.  S.) 
938. 

Violence  or  duress  as  ground  for  annul- 
ment of  marriage.    20  Ann.  Gas.  1375. 

What  constitutes  duress  for  which  mar- 
riage may  be  annulled.  27  L.  B.  A. 
(N.  8.)  803. 

§  81.    lulBdictioii  and  proceedlngf. 

A  cause  of  notion  to  annul  a  marriage  by 
reason  of  a  former  marriage  of  the  plaintiff 
to  one  who  is  still  alive  cannot  be  joined  with 
a  cause  of  action  to  quiet  her  title  to  her 
separate  property,  in  which  the  defendant 
falsely  claims  an  interest. — ^Uhl  v.  Uhli  52 
Cal.  250. 

Fullest  opportunity  to  be  heard  should  be 
accorded  parties  to  suit  to  annul  marriage. — 
T^'adsworth  v.  Wadsworth,  81  OaL  182,  183, 
15  Am.  8t.  Bep.  38,  22  Pac.  648. 

A  sworn  complaint  by  a  woman  for  divorce 
from  M.,  filed  fiufter  her  marriage  to  H.,  alleg- 
ing her  marriage  to  M.,  prior  to  the  time  of 
her  marriage  to  H.,  and  that  she  and  M. 
"ever  since  have  been  and  now  are  husband 
and  wife"  is,  in  the  absence  of  explanation 
conclusive,  in  an  action  against  her  by  H. 
to  annul  his  marriage  with  her,  that  she  and 
M.  were  married  in  due  form  at  the  time 
alleeed,  and  that  M.  was  living,  and  was  her 
lawful  husband,  when  she  married  H. — 
Hunter  v.  Milam,  5  Cal.  Unrep.  107,  41  Pae. 
332. 

Civil  Code,  section  82,  providing  that  a 
marriage  may  be  annulled  when  the  consent 
of  either  party  was  obtained  by  force,  as- 
sumes that  the  married  relation  exists  be- 
tween such  persons,  the  marriage  being  void- 
able, and  not  void;  and  a  complaint  seeking 
annulment  of  such  marriage  is  not  bad  be- 
cause it  states  that  the  parties  were  married 
on  a  certain  day,  "and  ever  since  then  have 
been,  and  now  are,  husband  and  wife." — 
Linebaugh  v.  Linebaugh,  137  Cal.  26,  69  Pae. 
616. 

Under  section  83,  Civil  Code,  a  rait  for  an- 
nulment of  a  marriage  on  the  ground  that 
defendant  had  a  former  husband  or  wife  liv- 
ing may  be  brought  at  any  time  during  their 
joint  lives;  and  a  wife's  action  to  annul  her 
husband's  marriage  on  such  ground  is  not 
barred  by  laches,  although  her  action  was  not 
commenced  for  seven  years  after  her  right  to 
maintain  the  action  was  established  by  the 
vacating  of  a  decree  of  divoree  obtained  by 
her  husband. — Stierlen  T.  Btierlen,  18  Cal. 
App.  609,  124  Pac.  226,  228. 

Where  the  husband,  after  obtaining  the 
fraudulent  decree  of  divorce  against  his  for- 
mer wife,  remarried  in  this  state,  after  the 
annulment  of  snch  frandnleBt  deerec^  sneh 
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remarriage  may  be  annulled  at  the  suit  of 
the  former  wife,  without  any  other  limitation 
than  that,  under  section  53  of  the  Civil  Code, 
such  suit  may  be  brought  at  any  time  during 
their  joint  liyes;  and  the  fact  that  it  was 
not  begun  until  nearly  seven  years  after  the 
entry   of  the  decree   of   divorce  is  not   im- 

Sutable   as   laches.— ^tierlen   v.   Stierlen,   18 
al.  App.  609,  124  Pac.  226,  228. 

Where  an  action  for  annulment  of  marriage 
has  eome  on  for  hearing,  and  the  testimony 
has  been  taken,  the  court  may  not,  because 
the  plaintiff  has  previously  obtained  an  inter- 
locutory decree  of  divorce,  continue  the  case 
beyond  the  expiration  of  one  year  after  the 
date  upon  which  the  decree  was  granted;  and 
if  the  court  directs  such  continuance,  manda- 
mus lies  to  have  the  case  restored  to  its  place 
on  the  calendar. — ^Mason  v.  Superior  Court, 
24  Gal.  App.  386,  143  Pac.  554. 

Jurisdiction  and  procedure  to  annul  while 
insane.    40  L.  B.  A.  745. 

Statutorjyr  provisions  as  to  residence  of 
plaintiff  in  action  for  divorce  as  appli- 
cable to  action  to  annul  marriage. 
Ann.  Cas.  1912C,  598. 


§92. 


Partiefl — Guardian  ad  litem. 


Under  sections  372  and  373  of  the  Code  of 
Civil  Procedure,  the  trial  court  has  authority, 
upon  the  application  of  a  relativa  of  the 
plaintiff  and  evidence  tMiding  to  show  his  in. 
competency,  to  appoint  a  guardian  ad  litem 
for  him  in  an  action  brought  by  him  to  annul 
his  marriage  on  the  ground  that  he  was  men- 
tally incompetent  at  the  time  he  entered  into 
the  marriage  contract. — ^Dunphy.  v.  Dunphy, 
161  Cal.  380,  Ann.  Cas.  1913B,  1230,  38  L.  B. 
A.  (N.  8.)  818,  119  Pac.  512. 

See  Onardlaa  ad  Utem. 

Annulment  of  marriage  on  publication 
where  defendant  is  absent  from  the 
eountry.    19  L.  B.  A.  820. 

Power  to  compel  plaintiff  in  suit  for  an- 
nulment of  marriage  to  submit  to  a 
Shysieal    examination.    14    L.    B.    A. 
66. 


A  iwom  complaint  by  a  female  for  di- 
vorce from  M.,  filed  after  her  marriage  to  H., 
alleging  her  marriage  to  M.,  prior  to  the  time 
of  her  marriage  to  H.,  and  tha^  she  and  M. 
"ever  since  have  been  and  now  are  husband 
and  wife,"  is,  in  the  absence  of  explanation, 
conclusive,  in  an  action  against  her  by  H.  to 
annul  his  marriage  with  her,  that  she  and  M. 
were  married  in  due  form  at  the  time  alleged, 
and  that  M.  was  living,  and  was  her  lawful 
husband,  when  she  married  H. — Hunter  v. 
Milam,  5  Cal.  TJnrep.  107,  41  Pac.  332. 

In  such  action,  after  the  appointment  of 
the  guardian  ad  litem,  it  is  within  the  discre- 
tion of  the  trial  court  to  permit  the  filing  of 
an  amended  complaint. — ^Dunphy  v.  Dunphy, 
161  Cal.  380,  Ann.  Cas.  1913B,  1230,  38  L.  B. 
A.  (N.  S.)  818,  119  Pac.  512. 


A  complaint  by  the  wife  to  annul  the  mar- 
riage for  physical  incapacity  of  the  husband, 
which  does  not  follow  the  language  of  the 
statute,  and  neither  avers  that  the  physical 
incapacity  of  the  husband  for  entering  the 
marriage  state  ''appears  to  be  incurable,"  nor 
states  any  facts  which  show  such  incurabil- 
ity, either  as  the  result  of  disease,  or  defect 
or  malformation  of  the  sexual  organs  of  the 
husband,  and  does  not  show  that  plaintiff 
is  normal  in  her  sexual  organs,  and  that  the 
physical  incapacity  of  the  husband  for  sexual 
intercourse  was  not  her  fault,  does  not  state 
a  cause  of  action. — Hobbs  v.  Hobbs,  10  CaL 
App.  97,  101  Pac.  22. 


§34. 


EYldence— Weight  and  sofficieiicy. 


What  degree  of  unfloundness  of  mind  will 
authorize  a  judgment  annulling  a  marriage 
is  to  be  determined  by  the  same  tests  which 
are  applied  in  any  case  where  it  is  sought 
to  set  aside  the  contract  or  other  act  of  a 
person  alleged  to  be  insane.  A  mere  varia- 
tion from  a  normal  mental  condition  is  not 
enough,  but  the  mental  defect  or  derange- 
ment must  be  one  having  a  direct  bearing 
upon  the  particular  act,  and  to  render  the 
party  seeking  to  annul  the  marriage  both  at 
the  time  it  was  contracted  and  while  cohabi- 
tation continued,  incapable  of  understanding 
the  nature  of  the  duties  and  obligationa  im- 
poeed  by  the  marriage  contract  In  the  pres- 
ent case,  the  evidence  is  held  sufficient  to 
sustain  the  finding  that  the  plaintiff  was  so 
mentally  incapable. — ^Dunphy  v.  Pnnphy,  151 
Cal.  380,  Ann.  Cas.  1913B,  1230,  38  L.  B.  A. 
(N.  S.)  818,  119  Pac.  512. 

As  the  statute  expressly  permits  such  opin- 
ion to  be  given  in  evidence,  it  must  con- 
template that  some  weight  may  be  attributed 
to  the  opinion,  over  and  above  that  which 
would  follow,  as  matter  of  necessary  infer- 
ence, from  the  reasons  assigned. — ^Dunphy  t. 
Dunphy,  161  Cal.  380,  Ann.  Cas.  1913B,  1230, 
38  L.  B.  A.  (N.  8.)  818,  119  Pac.  512. 

Where  the  only  evidence  given  upon  the 
trial  was  that  of  the  plaintiff  that  during 
the  two  months  that  they  lived  together,  be- 
fore the  complaint  was  filed,  defendant  was 
physically  incapable  and  not  able  to  per- 
form sexiual  intercourse,  and  never  succeeded 
therein,  and  the  equally  positive  conflicting 
testimony  of  the  defendant  that  they  had 
sexual  intercourse  together  during  all  the 
time  they  lived  together,  that  he  never  failed 
to  respond,  and  that  his  physical  condition 
was  as  good  as  it  ever  had  been  in  his  life; 
but  there  was  no  evidence  that  his  physical 
incapacity  continued  to  the  time  of  the  trial, 
or  that  it  was  incurable,  it  is  wholly  insufB- 
cient  to  sustain  findings  and  judgment  for 
the  plaintiff  annulling  the  marriage. — Hobbs 
V.  Hobbs,  10  CaL  App.  97,  101  Pac.  22. 


§86. 


Soopo  and  extent  ef  reUef  . 


Under  Code  of  Civil  Procedure,  seetion 
442,  providing  that  "whenever  the  defendant 
seeks  affirmative  relief  against  any  party 
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lating  to  or  depending  upon  the  contract 
.  .  .  upon  which  the  action  is  brought,  .  .  • 
he  may  in  addition  to  his  answer,  file  at  the 
same  time  ...  a  cross-complaint/'  the  de- 
fendant in  an  action  to  procure  the  annul- 
ment of  a  marriage  may  have  a  cross-CvOm- 
plaint  for  diyoree,  as  such  proceedings  arise 
out  of  contract,  within  the  meaning  of  this 
proYision. — Wadsworth  y.  Wadsworth,  81  Cal. 
182,  15  Am.  St.  Bep.  38,  22  Pae.  648. 

Court  should  be  more  liberal  in  relieving 
against  defaults  in  action  to  annul  marriage 
than  in  other  cases. — Wadsworth  v.  Wads- 
worth, 81  Cal.  182,  183,  15  Am.  St.  Bep.  38, 
22  Pae.  648. 

A  woman  who  has  in  good  faith  entered 
into  a  marriage,  which  is  subsequently  an- 
nulled at  the  instance  of  the  other  party  on 
aeeount  of  her  physical  incapacity  of  enter- 
ing into  the  marriage  state,  is  entitled  to 
participate  in  the  property  which  has  been 
accumulated  by  the  efforts  of  both  parties 
during  the  existence  of  the  supposed  mar- 
riage, and  while  she  in  good  faith  believed 
that  auch  marriage  was  valid. — Coats  v. 
Coats,  160  Cal.  671,  36  L.  B.  A.  (N.  S.)  844, 
118  Pae.  441. 

Even  thou^,  strictly  speaking,  there  is 
no  "community  property"  when  there  has  not 
been  a  valid  marriage,  the  courts  will,  in 
dividing  gains  made  by  the  joint  efforts  of  a 
man  and  a  woman  living  together  under  a 
voidable  marriage  which  is  subsequently  an- 
nulled, apply,  by  analogy,  the  rules  which 
would  obtain  with  regard  to  community  prop- 
erty where  a  valid  marriage  is  terminated  by 
death  of  the  husband  or  by  divorce.  The 
apportionment  of  such  property  between  the 
parties,  not  being  provided  by  an^  statute, 
should  be  made  on  equitable  principles,  and 
the  amount  to  be  allotted  to  her  is  to  be 
determined  by  the  exercise  of  the  sound  dis- 
cretion of  the  trial  court. — Coats  v.  Coats, 
160  Cal.  671,  36  L.  B.  A.  (N.  S.)  844,  118 
Pae.  441. 

In  an  action  by  the  woman,  after  the  an- 
nulment of  the  marriage,  to  recover  her  por 
Hon  of  the  property  accumulated  by  the 
parties  while  the  marriage  was  in  existence, 
the  court  will  not  attempt  to  adjust  their 
reepeetive  rights  in  proportion  to  the  amount 
each  contributed  thereto. — Coats  v.  Coats, 
160  Cal.  671,  36  L.  B.  A.  (N.  S.)  844,  118  Pao. 
441. 

In  such  action,  a  finding  that  the  question 
of  property  rights  was  not  presented  by  the 
pleadings  in  the  annulment  suit,  and  that  no 
disposition  of  property  was  made  or  at- 
tempted to  be  made  by  the  judgment  in  that 
suit,  is  conclusive  on  appeal. — Coats  v.  Coats, 
160  CaL  671,  36  L.  B.  A.  (N.  S.)  844,  118  Pae. 
441. 

Division  of  property  upon  the  annulment 
of  marriage.    36  L.  B.  A.  (K.  S.)  844. 

Power   of   court  on  dissolving  marriage 
to  order  payment  to  wife  as  compensa- 


tion  for    services.    Ann.    Cas.    1914B, 
851. 

Bight  to  recover  for  household  services 
rendered  while  parties  were  living  to- 
gether under  void  marriage.  29  L.  B. 
A.  (N.  fi.)  788. 

Void,  compelling  division  of  property  ac- 
cumulated during.  68  Am.  St.  Bep. 
375. 


186. 


Alimoiiy  and  aUowaaces. 


In  a  suit  to  annul  a  marriage  on  the  ground 
that  defendant  had  a  husband  living  at  the 
time  of  marriage,  defendant  answered,  alleg- 
ing a  subsequent  valid  marriage  with  plain- 
tiff, and  also  filed  a  cross-bill  praying  that 
such  marriage  be  declared  legal,  stating  that 
plaintiff  had  deserted  her  and  asking  ali- 
mony. Held,  that  under  Civil  Code,  section 
137,  providing  that  the  wife  may,  in  case  of 
desertion,  maintain  an  action  for  permanent 
support  without  applying  for  divorce,  and  in 
such  action  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  alim'>ny  and  ex- 
penses during  the  liti^tion,  the  court  had 
power  to  order  plaintiff  to  pay  counsel  fees 
and  an  allowance  pendente  lite  to  the  wife» — 
Poole  V.  Wilber,  95  Cal.  339,  30  Pae.  548. 

In  an  action  by  petitioner  against  his  wife 
to  annul  their  marriage  on  the  ground  of 
fraud,  petitioner  was  ordered  to  pay  her  cer- 
tain suit  money  and  alimony.  In  proceedings 
against  him  for  contempt  for  not  making  the 
payments  it  was  shown  that  he  was  unable 
to  pay,  and  the  proceedings  were  dismissed, 
but  the  court  ordered  all  proceedings  in  the 
suit  stayed  until  such  payments  were  made. 
Held  that,  while  the  wife  was  absolutely  en- 
titled to  the  suit  money,  and  petitioner 
should  not  be  permitted  to  proceed  with  the 
suit  until  that  was  paid,  the  court  erred  in 
refusing  him  a  hearing  until  he  paid  the  ali- 
mony.— Allen  V.  Superior  Court,  133  Cal.  504, 
65  Pae.  977. 

Actions  to  annul  a  marriage  are  governed, 
with  respect  to  alimony  and  counsel  fees,  by 
the  same  principles  as  all  other  actions  for 
divorce.  This  is  so,  notwithstanding  section 
137  of  the  Civil  Code,  providing  for  alimony 
and  cost  money  in  an  "action  for  divorce," 
does  not  by  its  terms  include  actions  for  an- 
nulment.— ^bunphy  V.  Dunphy,  161  Cal.  87,  118 
Pae.  ,445. 

After  judgment  has  been  rendered  in  the 
trial  court  annulling  a  marriage  on  account  of 
the  unsoundness  of  mind  of  the  husband,  the 
wife,  who  is  in  good  faith  prosecuting  a  mo- 
tion for  a  new  trial  and  an  appeal  from  the 
judgment,  is  entitled  to  an  allowance  to  en- 
able her  to  pay  the  expense  of  such  further 
proceedings.  The  power  to  make  such  an 
allowance  continues  until  the  judgment  be- 
comes final. — ^Dunphy  v.  Dunphy,  161  Cal.  87, 
118  Pae.  445. 

Alimony  in   suit  to   annul   marriage.    8 
L.  B.  A.  (N.  S.)   192. 

Necessity    and    sufficiency    of    proof    of 
marriage  as  prerequisite  to  allowance 
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of     temporarj     alimony.    Ann.     Gas. 
1913A,  664. 

Power  of  conrt  to  grant  alimony  pen- 
dente lite  and  counsel  fees  in  action 
to  annnl  marriage.     5  Ann.  Gas.  380. 

Power,  upon  annulling  a  marriage,  to  re- 
quire man  to  provide  for  support  of 
woman  or  child.  5  L.  B.  A.  (N.  8.) 
767. 

Bight  to  temporary  alimony  on  annul- 
ment of  marriage.  26  L.  B.  A.  (N.  8.) 
500. 


§37. 


Operation  and  effect 


Decree  annulling  a  marriage  is  a  Judicial 
determination  of  the  status  of  the  parties 
and  does  not  render  the  marriage  void,  but 
simply  declares  that  it  had  been  void  from 
the  beginning,  except  so  far  as  necessary  to 
protect  the  civil  rights  acquired  by  others  in 
reliance  upon  its  apparent  validity;  and  the 
fact  that  the  judgment  annulling  the  mar- 
riage was  not  entered  until  after  a  marriage 
of  the  plaintiff  with  another  woman  does  not 
invalidate  such  marriage. — Eichhoff,  Estate 
of,  101  Gal.  600,  36  Pac  11. 

Judgment  annulling  a  marriage  upon  the 
ground  of  the  fraud  of  the  wife,  in  conceal- 
ing the  fact  that  she  was  insane  at  the  time 
of  the  marriage  is  competent  evidence  of  the 
annulment  of  the  marriage  in  favor  of  a 
widow  of  the  deceased  husband  claiming  un- 
der a  subsequent  marriage  upon  her  applica- 
tion for  letters  of  administration  upon  his 
estate,  although  there  are  no  recitals  in  the 
judgment  or  in  any  part  of  the  record  of  any 
service  of  summons  on  the  insane  wife,  nor 
any  appearance  in  her  behalf  in  the  action 
in  which  the  judgment  was  rendered. — Eich- 
hoff, Estate  of,  101  Gal.  600,  36  Pac.  11. 

Pending  an  action  for  the  annulment  of 
such  a  marriage,  the  marriage  must  continue 
to  be  accepted  as  valid  until  the  decree  of  an- 
nulment therein  has  become  final. — ^Dunphy  y. 
Dunphy,  161  Gal.  87,  118  Pae.  445. 

Gonclusiveness  as  to  third  persons  of  de- 
cree in  suit  for  annulment  as  to  facta 
adjudicated  as  distinguished  from 
status  established.  38  L.  B.  A.  (N.  S.) 
559. 

Gonclusiveness  of  judgment  involviifg 
fact  or  validity  of  marriage.  .Ann. 
Gas.  1912G,  245. 

Decrees  of  nullity  and  their  effect.  65 
Am.  Dec.  355. 

Effect  of  annulling  while  insane.  40  Ij. 
B.  A.  746. 

Effect  of  annulment  on  property  held  by 
the  entireties.    30  L.  B.  A.  333. 

Effect  of  decree  annulling  marriage.  9 
L.  B.  A.  505. 

■  Of  marriage  entered  into  while  in- 
sane.   40  L.  B.  A.  746. 

Validity  in  another  jurisdiction  of  dis- 
solution of  marriage  by  other  than 
eonrt  decree.    Ann.  Gaa.  1918D,  637. 


§  38.    Antennptlal  settlements. 

Previous  unchaste  conduct,  although  eon- 
eealed,  does  not  invalidate  a  marriage;  but 
publie  policy  opens  marriage  as  the  gateway 
for  repentance  and  virtue,  and  the  maxim 
caveat  emptor  governs  in  regard  to  a  mar- 
riage settlement. — Barnes  y.  Barnes,  110  Gal. 
418,  42  Pac.  904. 

An  antenuptial  settlement,  made  in  con- 
templation of  marriage,  is  based  upon  a  suffi- 
eient  consideration,  and  where  the  marriage 
has  been  consummated,  and  the  relation  of 
husband  and  wife  has  been  maintained  for 
several  years,  the  antenuptial  settlement  can- 
not be  set  aside  upon  the  ground  that  the 
wife  personally,  and  by  her  friends  and 
agents,  falsely  represented  that  she  was  a 
virtuous,  worthy,  chaste  and  moral  woman, 
whereas  she  was  in  fact  a  woman  of  un- 
chaste and  immoral  character. — ^Barnes  v. 
Barnes,  110  Gal.  418,  42  Pac.  904. 

Antenuptial   contracts  between   husband 

and  wife,  effeet  of  upon.    73  Am.  6t. 

Bep.  898. 


MMtBIAOK  BREACH  OF  PBOMXSB 

OF. 

8ee  Breach  of  MaxrUi^  Promise. 

Breach  of  promise  of,  actions  for.  63 
Am.  Dec.  532. 

Disease  as  defense  to  action  for  breach 
of  promise  of  marriage.  Ann.  Gas. 
1913E,  916. 

Preparations  for  marriage  as  eorrobora- 
tive  evidence  of  promise  to  marry. 
Ann.  Gas.  1915G,  138. 

Bight  to  recover  exemplary  damages  in 
action  for  breach  of  contract  to  marry. 
Ann.  Gas.  1914B,  319. 

Seduction  as  element  of  damages  for 
breach  of  promise  of  marriage.  Ann. 
Gas.  1914B,  1200. 

What  is  excessive  verdict  in  action  for 
breach  of  promise  of  marriage.  Ann. 
Gas.  1915D,  492. 


HABBIAGE  BBOKEBAOE  OON- 

TBA0T8. 

Validity   of.    See    Oo&tracta,  §  69. 

Injunction    against    enforcing    marriage 
brokerage  bonds.    48  L.  B.  A.  843. 

Marriage  brokerage  contracts.     104  Am. 
St.  Bep.  919;  1  Ann.  Gas.  696. 

Validity    of    marriage    broker    contract. 
3  B.  B.  G.  643. 


MMtBIAOE  OEBEMONT. 

See  Mssriage,  §S  18^  19. 

Presumption  of  marriage  from.  14  L.B. 
A.  540;  16  L.  B.  A.  (N.  8.)  96;  84  L.  B. 
▲.  (N.  B.)  940. 
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MABRTAQE  SETTLEMENTS. 

See  HnslMad  and  Wito,  IL 

Bight  of  infant  to  disaffirm  marriage 
settlement  after  attaining  majoritj. 
12  Ann.  Gas.  861* 


MAERTKD  PEB80HS. 

In  general.    See  Husband  and  Wife. 
Maniage  of.    See  MMTtaiptb  1 6b 


MAURTKD  WOMEN. 

See  Hnaband  and  Wife;  ProetitattoiL 

Domieile  of.    See  Domicile^  §6. 

Promise  of  married  woman  as  consideration 

for  eontraet.    See  Ckmtracta,  §  47. 
StataSy    disabilities    and    priyileges    of.    See 

Hoeband  and  Wlf e^  IV. 
Testamentary  capacity  of.    See  Wllll^§8. 

Acknowledgment  of  deeds  by.  108  Am. 
St.   Bep.   529,   561. 

Choses  in  action  in  names  of.  46  Am. 
Dec.  47. 

Conflict  of  laws  as  affecting  the  rights 
and  obligations  of.  163  Mo.  493,  85 
Am.   St.   Bep.   552. 

Contracts,  power  of  to  make  under 
American  statutes.    99  Am.  Bee.  599. 

"Conyeyance^'  in  married  woman's  prop- 
erty act  as  including  lease.  Ann.  Cas. 
1913D,  1001. 

Crimes:  burden  of  proof  of  duress  as 
defense  to  charge  of  crime.  Ann.  Cas. 
1912B,  1111. 

Deeds  to  and  purchase  by^  effect  ofL 
57  Am.  Dee.  194. 

£quity,  power  of  to  enforce  defectiyely 
acknowledged  instruments  of.  19  Am. 
Dec.  230. 

Estate  by  entirety  as  subject  to  elaims 
of  creditors  of  one  spouse.  Ann,  Caa. 
1912C,  1242. 

Estoppel  against.  28  Anou  Bep.  374;  57 
Am.  St  Bep.  169. 


Judgments  against.    55  Am.  Dec.  599. 

Liability  for  torts.  131  Am.  St.  Bep. 
130. 

Liability  of  married  woman  as  stock- 
holder.   Ann.  Cas.  1912C,  400. 

Mechanies*  liens  on  separate  property  of. 
83  Am.  St.  Bep.  517. 

Offices  which  may  be  held  by.  89  Am. 
Bep.   306. 

Powers  of  attorney  by.  84  Am.  St.  Bep. 
761. 

Beforming  conreyances  of.  5  Am.  St. 
Bep.  531. 

Bight  of  married  woman  to  be  executor. 
Ann.  Gas.  1913B,  1165. 

Bight  of  married  woman  to  maintain 
bastardy  proceedings.  Ann.  Cas.  19130, 
1050. 

Bight  of  wife  to  acquire  separate  domicile 
after  abandonment  of  marriage  rela- 
tion.   Ann.  Cas.  1912D,  397. 

Separate  estate  of, — Charging  in  f ayor  of 
husband's  creditors  with  increase  in 
yalue  due  to  his  acts.  77  Am.  St.  Bep. 
92. 

^^-~  Power  of  oyer  in  the  absence  of  stat- 
utes.   30  Am.  Dec.  233. 

•— Under  American  statutes.    76 

Am.  Dec.  366. 

Suretyship  of  wife  under  mortgage  of 
separate  property  for  husband's  debt. 
Ann.  Cas.  1912D,  108. 

When  may  be  regarded  as  unmarried  at 
the  common  law.    37  Am.  Dec.  709. 

Wills,  power  of  to  make.  57  Am.  Dee. 
840. 

MABSHUlNDS. 

See,  also,  KarthiWL 

Drainage  of.    See  Brains. 
State  swamp  and  oyerflowed  lands.    See  Pob- 
Uc"  


MAB8HAI.. 

See  ^fT*»f'» 


MARflHALTWO  ASSETS  AND  SEOUBITIES. 


§  1.    Nature  and  scope  of  the  remedy  In  gen- 
eriL 

The  doctrine  of  marshaling  assets  will  not 
be  applied  between  creditors  haying  claims 
which  are  liens  on  the  homestead  and  other 
property  and  junior  creditors,  as  to  whose 
liens  there  is  no  waiyer  of  homestead. — ^Mc- 
Laughlin y.  Hart,  46  Cal.  638. 

Securities  cannot  be  marshaled  where  there 
is  only  one  lien  upon  one  piece  of  property.-^ 
Sigoumey  y.  Zellerbach,  55  Cal.  431,  441. 


Where,  by  assignment,  one  person  acquires 
a  first  mortgage,  a  note  held  by  the  mortgagee 
as  collateral,  a  second  mortgage,  and  a  deed 
to  the  second  mortgagee,  absolute  on  its 
face,  of  the  same  land,  and  the  assignee  sells 
the  land  under  the  first  mortgage  for  an 
amount  which  with  the  collateral  note,  will 
more  than  satisfy  the  first  mortgage,  and 
such  assignee  is  the  purchaser  at  the  sale, 
and  he  then  transfers  to  the  maker  of  the 
collateral  note,  his  interest  in  the  land,  mort- 
gages and  collateral  notOi  the  assignee  of  the 
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note  from  the  original  payee  thereof  is  en- 
titled to  the  surpTuB  due  thereon  after  the 
first  mortgage  was  satisfied,  as  the  holder  of 
both  mortgages  and  the  collateral  note 
waived  his  right  to  first  apply  the  note  in 
payment  of  the  debt  secured  by  the  first 
mortgage  by  first  selling  the  land,  and  his 
assignee  has  no  better  right. — Chandler  y. 
People's  8aT.  Bank,  61  Cal.  396. 

When  partners  mortgage  land  and  pledge 
stock,  and  one  partner  pays  half  of  debt  and 
obtains  release  of  his  share  of  land,  the  other 
may  insist  that  stock  be  first  applied  to 
remainder  of  debt. — ^Wittenbrock  y.  Bellmer, 
62  Cal.  558. 

Where  a  yendor  retains  title  until  payment 
of  the  price,  and  takes  a  lien  on  other  land 
as  collateral,  a  junior  mortgagee  of  the  latter 
tract  may  compel  him  to  ezhaast  the  prop- 
erty soM  before  resorting  to  the  collateral.^' 
Kent  ▼.  Williams,  114  Cal.  537,  46  Pac.  462. 

Doctrine  of.    5  L.  B.  A.  280. 

Duty  of  one  debtor  to  exonerate  the  other, 
as  afifecting  the  role  which  denies  the 
right  to  marshfd  assets  where  the  funds 
are  not  derived  from  a  common  source, 
or  are  not  in  the  hands  of  a  common 
debtor.    12  L.  B.  A.  (K.  S.)  965. 

In  favor  of  voluntary  covenantee.  18 
L.  B.  A.  723. 

Inverse  order  of  alienation — ^Effeet  of 
release  of  parcels  by  mortgagee.  6 
L.  B.  A.  286. 

— —  Equitable  rights  of  purchaser  of 
first  parcel  of  mortgaged  premises.  5 
L.  B.  A.  284. 

—  Mortgaged  lands  liable  in  inverse 
order  of  alienation.    6  L.  B.  A.  282. 

— —  Bights  and  contributions  of  sucees* 
sive  purchasers.    5  L.  B.  A.  282. 

^—^  Bule  as  to  inverse  order  of  aliena- 
tion as  affected  by  assumption  of  mort- 
gage debt.    39  L.  B.  A.  (N.  8.)  359. 

General  rule  of  marshaling  assets  and 
securities  where  creditor  has  two  funds 
of  his  debtor.  69  Am.  Bep.  889,  29 
L.  B.  A.  288. 

Karshaling  assets  for  benefit  of  mort* 
gagor.    47  L.  B.  A.  (N.  S.)  302. 

Marshaling  assets  in  respect  to  home* 
stead  lands.    17  Ann.  Gas.  1061. 

Mortgages  covering  both  exempt  and 
nonexempt  property.  47  L.  B.  A.  (N. 
S.)    303. 

Of  assets  as  affecting  priority  of  United 
States.    29  L.  B.  A.  238. 

Of  funds  of  mutual  fire  insurance  com- 
panies.   32  L.  B.  A.  498. 

Priority  of  mortgage  on  realty  to  secure 
future  advances  over  subsequent  in- 
cumbrance.   Ann.  Cas.  1913C,  555. 

Bight  of  junior  creditor  to  compel  para- 
mount creditor  to  resort  primarily  to 
property  of  third  person  which  may  be 
subjected  to  payment  of  his  claim.  39 
L.  B.  A.  (N.  6.)   1000. 


Bule  of  distribution  of  insolvent's  estate 
among  creditors,  secured  and  mise- 
cored.    8  L.  B^  A.  458. 


See  Sherlffe  and  CtonstaUee;  IMted  fltrtui 

MaxslisAi. 

Deputy   marshal    See  Deputy;    QllLoee  and 

Offloexflb 
Fees  for  serving  process.    See  Proossa 

As  public  officer.  17  L.  B.  A.  245;  86  L. 
B.  A.  (K.  8.)  828. 

City  marshal  as  exempt  from  statute 
against  carrying  weapons.  Ann.  Gas. 
1914A,  253. 

Liability  of,  for  his  deputy's  tort  in  mak- 
ing arrest.    12  L.  B.  A.  (N.  S.)  1019. 

Liability  of  sureties  on  bond  of,  for 
death  of  person  due  to  act  or  default 
of  principal  or  one  of  his  deputies.  11 
L.  B.  A.  (N.  S.)  758. 

United  States  marshal  as  exempt  from 
statute  against  carrying  weapons. 
Ann.  Cai.  1914A,  258. 


See,  also,  ManOi  Laiidii. 

As  boundaries.    See  Boondadei,  §  88. 

Bight  to  hasten  flow  of  water  from.  19 
L.  B.  A.   (N.   8.)   169. 

Surface  water  as  distinguished  from.  85 
L.  B.  A.  529. 

Taking  of  property  for  reclamation  of, 
as  a  public  purpose.  8£  L.  B.  ▲.  (K. 
&)  168. 


KASTIALULW. 

(As  to  martial  law  generaUj.  Ann.  GaiL 
19140,  22,  8S. 

Gontinuance  of  eonstitntional  guarantiet 
during  war  or  insurrection.  45  L.  B. 
A.  (N.  8.)  996. 

Definition  of  martial  law.  65  L.  &.  A. 
193. 

«—  And  distinctions.  Ann.  Gas.  19140. 
23. 

Discretion  and  authority  of  military 
when  called  to  aid  civil  power.  65 
L.  B.  A.  198. 

Martial  law  when  there  is  no  aetaal 
war.    65  L.  B.  A.  193. 

Other  than  in  time  of  war.  98  Am.  St. 
Bep.  772. 

Power  of  military,  in  time  of  actual  war, 
to  arrest  and  punish  citizens  in  places 
where  civil  courts  are  open.  65  L.  B. 
A.   800. 

Power  to  proclaim  and  maintain  martial 
Uw.    65  U  B.  A.  195. 
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24. 


Ab  to  generally.    Ann.  Cas.  19140, 


-^—  Extent    of,    generally.    Ann«    Oaa. 
11914C,  26. 

Neceeaity  that  civil  goyemment  be 
powerless.    Ann.  Cas.  1914C,  28. 

Punishment   of    offenses    nnder   martial 
law.    Ann.  Cas.  1914C,  26. 

BedresB  for  persons  aggriered  by  enf oree* 
ment  of.    Ann.  Oaa.  19140, 30. 


MASONIC  HALL. 

Assessment  for  loeal   improYeaant. 

Ju,   S.    A*   ZSm 


KASONIO  LODGES* 

Kasonie  lodge  or  body  as  charitable  inati* 
tntioa.     Ann.  Oaa.  1912A,  1187. 


MAaSAOE. 

Application  of  statute  regulating  practise 
of  medicine  to  persons  giving  special 
kinda  of  treatment    8  L.  B.  A.  (N.  S.) 


762;  24  L.  B.  A.  (N.  S.)  103;  25  L.  B.  A. 
(N.  S.)  1297. 

Massage  treatment  of  disease  as  practice 
of  medicine.    Ann.  Cas.  1916A,  861. 


MASSES. 

Enforcement  of  general  bequests  for. 
Ann.  Cas.  1915D,  1122;  14  L.  B.  A. 
(N.  S.)  90.  ' 

Validity  of  bequest  for  celebration  of 
Masses.  Ann.  Cas.  1915D,  1122;  14 
L.  B.  A.  (N.  S.)  90. 

-^—  Secret  trusts  to  use  for  Masses.  25 
L.  B.  A.  360;  40  L.  B.  A.  717;  37  L.  B.  A. 
(N.  S.)  1005. 

Who  may  enforce  trust  for.  46  L.  B.  A. 
(N.  8.)  222. 

MASTEB. 

See,  also,  Maeter  and  Bezraat;  Heater  in 

Chancery. 

Admiralty  jurisdiction  of  contracts  of 
master  of  vesseL    66  L.  B.  A.  228. 

Authority  to  give  maritime  lien  for  sup- 
plies and  repairs.    70  L.  B.  A.  391. 

Uen  of.    70  L.  B.  A.  437. 
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L    TSB  BELATIOH, 


A.  CBEATIGN  AND  EXISTENCE. 

S  1.  Nature  of  the  relation. 

S  2.  Contracts  of  employment  in  general. 

8  3.  Independent  contractors  and  their  employees  in  generaL 

S  4.  Eyidence  of  employment  and  term  and  duration  thereof. 

B.  8TATUTOBY  BEGULATIONS. 

S   5.    In  general. 

S   6.    Hours  of  employment  or  labor. 

S   7.    Oity  ordinance. 

C.  TEBMINATION  AND  DI8CHABGE. 

S   8.  In  generaL 

S   9.  Death  of  master. 

S  10.  Acts  constituting  abandonment  by  serrant  or  discharge  by  master. 

S'll.  Act  by  servant  justifying  discharge. 

8  12.  Actions  for  breach  of  eontract  of  employment  in  general. 

8  13.  Admissibility  of  evidence. 

8  14.  Bules  for  estimating  damages. 

8 15.  Weight  and  sufficiency  of  evidence. 

8 16.  Instruction. 

n.    8EBVICE8  AND  OOMFENBATIOH. 

A.    PEBFOBMANCE  OF  SEBVICEa 

8  17.    Sufficiency  of  performance  in  generaL 
8  18.    Products  or  proceeds  of  services. 


5000  MASTEB  AND  SEBYANT. 

1 19.  ActionB  by  servant  for  breach  of  eontraet. 

8  20.  Aetiona  againat  serrant. 

B.    WAGBB  AND  OTHEB  BEMUNEBATION. 

S  81.  Compensation  in  general. 

8  22.  — *-  Additional  eompenaation. 

8  23.  Interest  on. 

8  24.  Time  when  wages  become  due. 

8  25.  Actions  for  wages  in  geneiaL 

8  28.  Pleadings. 

8  27.  Evidence. 

8  28.  InstmetionB. 

1 29.  liens  and  preferences  in  generaL 

8  30.  Enforcement. 

m.    KABTBB'S  UABILnr  FOB  INJUBIBB  TO  8EBVANT. 

A.  NATUBE  AND  EXTENT  IN  GENEBAL. 

8  31.  As  provided  by  statute. 

8  32.  Belation  of  parties. 

8  33.  Scope  of  employment. 

8  34.  Care  required  in  general. 

8  35.  Canse  of  injury  and  accidental  or  improbable  injury, 

8  36.  Agreement  by  master  to  pay  for  medical  services  rendered  serraftt. 

B.  TOOLS,  MACHINEBY,  APPLIANCES  AND  PLACES  FOB  WOBK. 

1 87.  Duty  to  provide  in  general. 

8  38.  Care  required  of  master. 

8  39.  Delegation  of  duty  by  master. 

8  40.  Defects  in  tools  or  appliances  in  generaL 

8  41.  Defective  and  dangerous  machinery. 

8  42.  Bailroad  ears,  tracks,  and  roadbeda. 

1 43.  Buildings  and  platforms. 

8  44.  Ladders  and  scaffolds. 

1 45.  Tunnels  and  excavations. 

8  46.  Shipping. 

8  47.  Protecting,  guarding,  and  covering  machinery  or  dangerous  plaeaa. 

8  48.  Latent  defects. 

849.  Inspection,  supervision,  and  repaira. 

8  50.  E[nowledge  of  defects. 

8  51.  Improper  or  unusual  use. 

8  52.  Proximate  or  sole  cause  of  injury. 

0.    METHODS  OF  WOBK,   BULE8  AND  0BDEB8. 

8  63.  In  generaL 

8  64.  Particular  operations. 

D.    WABNINO  AND  INSTBUCTING  SEBVANT. 

8  56.  Duty  to  warn  and  instruct. 

(  56.  Inexperienced  or  youthful  employee, 

8  67.  Sufficiency  of  warning. 

8  68.  Personal  duty  regarding  not  to  be  delegated* 

B.    PBLLOW-SEBVANTS. 

8  69.  Liability  in  general. 

8  60,  Care  required  of  master. 

8  61.  Delegation  of  duty. 

8  68.  Competency  in  generaL 
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S  63.  Master's  knowledge  of  incompetency. 

8  64.  Habits  and  reputation. 

8  65.  Persons  performing  dnties  of  master. 

8  66.  Nature  and  kind  of  act  and  performance  of  duties. 

1 67.  Superintendents,  yice-principals  and  foremen. 

8  68.  Superior  and  inferior  servants. 

1 69.  Nature  of  omission  or  act  and  performance  of  duty  of  master. 

8  70.  Servants  in  different  departments  of  business. 

8  71.  Servants  of  separate  masters. 

8  72.  Nature  of  common  service  in  general. 

8  73.  Use  of  machinery  or  appliances. 

8  74.  Operation  of  railroads. 

8  75.  Mining  and  excavation. 

8  76.  Shipping. 

8  77.  Acts  or  omissions  constituting  negligence. 

8  78.  Concurrent  negligence  of  master  and  fellow-aerrant. 

y.    BISKS  ASSUMED  BY  SEBVANT. 

8  79.    Nature  and  extent  in  general. 

8  80.    Beliance  on  care  of  master. 

8  81.    Dangers  incident  to  nature  of  work. 

8  82.    Defective   or   dangerous   tools,   machinerf,  appliances   or   places  in 

general. 

8  83.    Operation  of  railroads. 

8  84.    Insufficient  force  or  neglect  of  fellow-servant. 

8  85.    Knowledge  bj  servant  of  defect  or  danger. 

8  86.    Obvious  and  latent  defects. 

8  87.    Inexperienced  or  youthful  employee. 

8  87a.  Complaint  to  master  of  defect  or  danger. 

8  88.    Promise  to  remedy  the  defect  or  remove  danger. 

8  89.     Continuing  work  with  knowledge  of  danger. 

8  90.    Bisk  outside  scope   of  employment  and  contributory  negligence  of 

master. 

G.  OONTBIBUTOBY  NEGLIGENCE  OF  SEBVANT. 

8  91.  Application  of  the  doctrine  in  general. 

8  92.  Care  required  of  servant. 

893.  Inexperienced  or  youthful  employee. 

8  94.  Beliance  on  care  of  master. 

895.  Knowledge  of  defects  or  dangers  in  machinery  or  plaeea. 

8  96.  Operation  of  railroads. 

897.  Precautions  against  a  danger. 

898.    Obligation  to  discover  and  remedy. 

899.  Methods  of  work  and  compliance  with  rules  or  orders. 
8  100.    Compliance  with  commands  and  acts  in  emergencies. 

B.    ACTIONS  FOB  INJUBIES. 

8  101.  Parties,  joinder  of. 

8  102.  Complaint  in  generaL 

8  103.  Amendment  of, 

8  104.  Plea  or  answer. 

8  105.  Presumptions  and  burden  of  proof. 

8  106.  Admissibility  of  evidence. 

8  107.  Weight  and  sufficiency  of  evidence. 

8  108.  As  to  contributory  negligence. 

8  109.  Issues,  proof  and  variance. 

8 110.  Damages. 
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S  111.  Qnestions  for  court  or  jxxiy,  in  generaL 

S  112.  Ab  to  Msumptioii  of  risk. 

S  113.  By  temporary  employee. 

S  114.  As  to  negligence  of  master. 

8  115.  As  to  negligence  of  servant. 

§  116.  As  to  employment  in  different  department!* 

S 117.  Instmctions. 

8  118.  Verdict  and  findinga* 

S  119.  Review. 

XV.    UABILITY  FOB  INJURIES  TO  THIRD  PERSOSTa 

A.  ACTS  OR  OMISSIONS  OF  SERVANTS. 

S  120.  Nature  of  master's  liability. 

S  121.  Relation  of  partiee. 

S  122.  Scope  of  employment. 

S  123.  Incompetency  or  negligence  of  servant. 

'  S  124.  Willful  and  malicious  acts  of  servant. 

S  125.  Proximate  cause  of  injury. 

B.  WORK  OF  INDEPENDENT  CONTRACTORS. 

8  126.  Contractors  independent  of  principal  employer  in  generaL 

S  127.  Control  or  interference  of  employer. 

S  128.  Defective  plans  or  methods. 

1 129.  Insufficient  precautions  or  warnings. 

1130.  Work  done  under  special  franchise. 

S  131.    Work  wrongfully  undertaken  or  prosecuted. 
8  132.    Work  completed. 

a    ACTIONS. 

1 133.  In  generaL 

8  134.  Presumption  and  burden  of  proof. 

S  135.  Questions  for  the  court  and  jury. 

8  136.  Verdict  and  findings. 

8 187.  Review. 


See,  also,  Brokers;  Employers'  Uabllity  Act; 
Factors;  Principal  and  Agent;  Trade 
Unions;  Work  and  lAbor. 

As  to  apprentices.    See  Apprentices. 

As  to  labor  organization  generally.  See  OoUp 
splracy;  lAbor  Organization. 

As  to  strikes.    See  Conspiracy. 

Admissibility  of  evidence  to  show  value  of  ser- 
vices.   See  Evidence,  §  lOd. 

Assignability  of  contract  for  personal  ser^ 
vices.    See  Assignments,  §  16. 

Associations  of  workmen  of  the  same  or  allied 
trades  formed  for  purpose  of  regulating  con- 
ditions of  work  and  relations  between  mas- 
ter and  servant.    See  Trade  Unions. 

Care  required  of  servants  of  carrier.  See 
Carriexs,§98. 

Conspiracy  of  laborers.    See  Ckmspiracy. 

Construction  of  contracts  employing  architects, 
surveyors  and  painters.  See  0<mtracts^ 
§§  186-138. 

Contracts  of  employment  between  attorney 
and  client.   See  Attorney  and  CUent,  §§  116- 

130. 
Contracts    of    employment    of    corporations. 
See  Ooxporations,  §  880. 


Contracts  of  employment  which  corporate 
officers  may  make.    See  Ck>zporatlons,  §  34S. 

Conversion  by  servant  as  larceny.  See  Lar- 
ceny, §  9. 

Election  of  remedy  for  enticing.  See  Elactloa 
of  Remedies. 

Embezzlement  by  employees.  See  Bmbesito- 
nwttt,  §§  16^  17.  _ 

Employment  of  physicians.  See  Phystctana 
and  Bnzgeons,  §  9. 

Enticing  servant  to  quit.    See  Oise. 

failure  to  discharge  servant  after  knowledge 
of  dishonesty  as  discharging  guarantor. 
See  Onaranty,  §  29. 

Implied  liability  to  pay  for  services  rendered 
independent  of  any  specific  relation,  employ- 
ment or  promise.    See  Work  and  lAbor. 

Independent  contractors  and  their  negligence. 
See  Independent  Contractors. 

Inducing  discharge  of  servant.    See  Case. 

Infant's  contracts  of  employment.  See  In- 
fants, §  25. 

Interposition  of  claims  for  services  against 
attached  property  of  master.  See  Attach- 
ment, §  162. 

Liability  in  operating  elevators.  See  Elerar 
tors,  Prelglit  and  Passenger. 
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Liibility  of  carrieT  for  aets  of  servant  in 
ejecting  passenger.    See  Oanler,  §  156. 

Liabilitj  of  hotel-keeper  for  injury  to  guest 
by  serrant.    See  InnkoeperB,  §  6. 

Lien  of  laborers  for.    See  Liens;  Medumics' 

IdflBS. 

Possession  tbrongh  servant  as  sufficient  to  sus- 
tain title  by  prescription.  See  Adyena 
Possessioii,  §  57. 

Priority  of  claim  for.    Bee  Priority. 

Bight  to  enforce  specific  performance  of  con- 
tracts for  personal  services.  See  8)pecifio 
Perf onoance,  §  25. 

Bervant's  choice  of  remedy.    See  Election  of 

Bsmedles. 
Sendees  of  child.    See  Parent  and  Child,  §§  ^ 

6^ 

Blacklisting  employees.  63  L.  B.  A.  289; 
4  L.  B.  A.  (N.  S.)  1118. 

—  Action  on  the  case  for.  4  Ii.  B,  A. 
(N.  S.)  1120. 

■■  Injunction  against  blacklisting.  20 
U  B.  A.  342;  4  L.  B.  A.  (N.  S.)  1121. 

Communication  to  stenographer  or  clerk 
as  publication  of  libel.     1  B.  B.  C.  455. 

Competency  as  juror  of  employee  or  rela- 
tive of  employee  of  party  or  person  in- 
terested in  action.  40  L.  B.  A.  (N.  S.) 
982. 

Criminal  liability  of  master  for  ill- 
treatment  of,  or  neglect  of,  servant, 
causing  death.     61  Ii.  B.  A.  293. 

Discharge  of  surety  on  fidelity  bond  by 
failure  of  employer  to  notify  surety  of 
delinquency  of  employee.  Ann.  Cas. 
1912D,  1286. 

Disqualification  of  employee  of  party  in- 
terested in  eminent  domain  proceedings 
to  serve  as  commissioner  or  juror.    47 

^  L.  B.  A.  (N.  S.)  168. 

Effect  of  contemporaneous  agreement  to 
give  debtor  employment  or  retain  him 
in  a  position  to  render  attempted  pref- 
erence invalid  as  to  other  creditors. 
17  L.  B.  A.  (N.  S.)  810. 

Employees  of  drainage  district.  Ann. 
Cas.  19150,  29. 

Homicide  by  excessive  chastisement  of 
servant.     60  L.  B.  A.  804. 

Implication  from  government's  use  of  pat- 
ented invention  of  employee,  of  prom- 
ise to  pay  royalty.  44  L.  B.  A.  (N.  S.) 
337. 

Imputation  of  negligence  arising  from  re- 
lation of  master  and  servant.  Ann. 
Cas.  1912A,  648. 

Insurance  of  employer  against  liability  to 
employees  as  inuring  to  benefit  of 
latter.     Ann.  Cas.  1912C,  155. 

Lien  of  innkeeper  on  goods  of  master  of 
guest.    21  L.  B.  A.  230. 

Liability  of  servant  to  third  person  for 
injuries  caused  by  defects  in  machinery 
or  other  instrumentalities  furnished  by 
master.    Ann.  Cas.  1913B,  725. 


Police  power  to  Ueense  emj^oyment  agen- 
cies. 2  L.  B.  A.  (ST.  8.)  859;  21  L.  B.  A. 
(N.  S.)  263. 

Bight  of  employer  who  has  been  held 
Uable  for  tort  of  or  upon  servant  or  con- 
tractor to  recover  from  the  actual 
wrongdoer.    40  L.  B.  A.  (N.  S.)  1153. 

A  right  of  master  to  discharge  servant  un- 
der contract  for  definite  period  provid- 
ing services  are  satisfactory.  Ann. 
Cas.  1915A,  749. 

Bight  of  nonunion  employees  to  enjoin 
strike  by  union  coemployees.  Ann.  Cas. 
1913D,  369. 

Voluntariness  of  confession  made  to  mas- 
ter.    18  L.  B.  A.  (N.  S.)  854. 

Who  entitled  to  share  in  bequests  to 
"servants."    Ann.  Cas.  1912A,  486. 

L    THB  BBLATIOH. 

A.    CBEATION  AND   EXISTENCE. 

As  to  right  of  employer  to  impose  conditions 
on  engagement  of  en^loyment.  See  Torts^ 
f  2a. 

§L    Natm  of  relation. 

As  to  master's  interest  in  and  right  to  re- 
ceive wages  of  servant  or  employee.  See 
post,  n,  B,  note  references. 

Belation  of  master  and  servant  must  be 
characterized  by  power  of  control. — Boswell 
Y.  Laird,  8  Cal.  469,  489,  68  Am.  Dec.  345. 

Belation  of  master  and  servant  does  not 
exist  between  owner  of  land  and  contractor. 
Boswell  V.  Laird,  8  Cal.  469,  68  Am.  Dec.  345. 

To  change  the  relation  of  parent  and  minor 
child  into  that  of  master  and  servant,  there 
must  be  unequivocal  acts  clearly  proving  an 
agreement  to  that  effect. — Swartz  v.  Hadett, 
8  Cal.  118. 

Servant  defined  and  distinguished  from 
agent.— People  v.  TreadweU,  69  Cal.  226,  236, 
10  Pac.  502. 

A  stockholder  in  a  corporation,  however 
large  his  holding,  is  not,  in  legal  contempla- 
tion, the  employer  of  persons  working  for  the 
corporation,  which  is  a  person  distinct  from 
its  members,  and  is  the  only  employer  in  the 
case.  Nor  can  the  holder  of  a  minute  frac- 
tion of  the  stock  of  the  corporation  for  which 
he  is  working  be  deemed  nis  own  employer 
in  any  substantial  sense. — ^Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  581,  16  Ann. 
Cas.  1165,  21  L.  B.  A.  (N.  S.)  550,  98  Pae. 
1027. 

One  who  takes  charge  of  another's  ranch, 
with  the  understanding  that  he  is  to  receive 
for  his  services  a  certain  sum  per  month,  and, 
after  paying  from  the  ^ross  proceeds  the 
operating  expenses,  including  his  own  salary, 
and  deducting  what  was  due  for  supplies  and 
equipments  furnished  by  him,  to  return  the 
balance  to  the  owner,  and  who  does  not  agree 
to  bear  a  part  of  any  loss  which  may  ocenr, 
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is  merely  a  hired  many  and  not  a  tenant.  A 
verbal  understanding  tbat  he  was  to  remain 
in  possession  of  the  property,  and  hare  a  lien 
thereon  till  he  was  paid,  is  no  defense  to  the 
owner's  action  for  recovery  of  possession.—- 
Todhunter  y.  Armstrong,  6  Cal.  Unrep.  27,  58 
Pae.  446. 

The  mere  power  to  discharge  workmen  does 
not  necessarily  imply  that  they  are  the  ser- 
vants of  the  person  possessing  that  authority, 
nor  does  the  circumstance  that  the  owner 
kept  the  time  of  the  workmen  have  any 
significance,  in  view  of  the  fact  that,  nnder 
the  contract  for  the  work,  the  contractor's 
compensation  depended  partly  upon  the  cost 
of  the  labor.— fViy  v.  Gferman  General  Ben. 
Soc,  163  Cal.  118,  124  Pae.  844. 

The  facts  held  to  show  that  under  Civil 
Code,  sections  2009,  2295,  the  relation  of 
master  and  servant,  and  not  that  of  principal 
and  agent,  existed  between  plaintiff  and  de* 
fendant. — Sumner  v.  Nevin,  4  Cal.  App.  847j 
87  Pae.  1105. 

Distinction  between  office  and  employ- 
ment.     17  L.  B.  A.  244. 

Duty  of  master  to  servant.  75  Am.  St. 
Bep.  591. 

Duty  of  servant  to  conserve  master's 
property.    Ann.  Cas.  1912D,  214. 

Duty  of  servant  to  obey  his  master's  or- 
ders.    24  L.  B.  A.  (N.  S.)  814. 

Duty  of  servant  with  regard  to  trade 
secrets  of  master.  17  Ann.  Cas.  144; 
Ann.  Cas.  1914C,  631. 

Effect  of  relation  of  employee  as  such  of 
his  stopping  work  temporarily  for  his 
own  purposes.    Ann.  Cas.  1913C,  942. 

Effect  of  servant's  consent  to  taking  of 
property  on  crime  of  larceny.    7  L.  B. 

A.  cN.  S.)  1149. 

Firemen  as  servants  or  agents  of  owner 
of  burning  property.  39  L.  B.  A« 
(N.  S.)  237. 

Inducing  the  latter  to  quit  work,  when 
actionable.    59  Am.  Bep.  720. 

Liability  of  person  who  interferes  be- 
tween to  cause  the  latter  to  be  dis- 
charged or  the  former  to  be  deserted. 
11  Am.  St.  Bep.  474. 

Occupation  of  premises  as  a  servant  and 
as  a  tenant.    4  L.  B.  A.  (N.  S.)  698. 

Bailroad  employee  as  passenger.    81  L. 

B.  A.  321. 

Belation  of  master  and  servant  as  exist- 
ing between  employer  and  convict  la- 
borer. 13  Ann.  Cas.  168;  Ann.  Cas. 
1912B,  565. 

Belation  of  master  and  servant,  as  to, 
when  exists.    22  Am.  St.  Bep.  459. 

Bight  to  maintain  ejectment  against  ser- 
vant or  agent  in  actual  possession  of 
premises.     Ann.  Cas.  1913C,  356. 

Bight  to  remove  servant  from  premises 
after  termination  of  serviee.  41  L.  B^ 
A.  (N.  S.)  761. 


Bights  of  employers  and  employee  with 
respect  to  things  produced  by  the 
labor  of  the  employee.  5  L.  B.  A. 
(N.  S.)  1154. 

Bights  of  employers  and  employees  con- 
sidered without  reference  to  the  pat- 
ent laws.    5  L.  B.  A.  (N.  8.)  1177. 

Bights  of  parties  as  affected  by  the  fidu- 
ciary obligations  of  the  employee.  5 
L.  B.  A.  (N.  S.)  1193. 

Bights  of  parties  determined  with  ref- 
erence to  the  position  of  servants  as 
fiduciary  agents.  5  1a  B.  A.  (N.  8.) 
1172. 

Bobbery  by  taking  property  from  ser- 
vant.   67  L.  B.  A.  346. 

Servant  and  agent  distinguished.  2  Lb 
B.  A.  192. 

Servant  sharing  in  profits  as  a  partner. 
18  L.  B.  A.  (N.  S.)  1032. 

Strikes  and  unlawful  interference  and 
intimidation.    61  Am.  St.  Bep.  706. 

To  whom  person  bears  relation  of  ser- 
vant when  he  is  hired  by  one  person 
but  paid  by  another.  Ann.  Cas.  1918B, 
912. 

When  relation  of  master  and  servant  ex- 
ists. 22  Am.  St.  Bep.  459;  37  L.  B.  A. 
33. 

Which  of  two  or  more  persons  is  master 
of  third.    37  L.  B.  A.  33. 

§2.    Ctontracts  of  employment  in  genaraL 

A  contract  to  work  for  an  entire  number 
of  months  at  a  fixed  sum  per  month  is  an 
entire  contract,  and  reeoverv  thereon  can 
only  be  had  upon  showing  full  performance, 
or  some  valid  excuse  for  nonperformance.— 
Hutchinson  v.  Wetmore,  2  Cal.  310,  56  Am. 
Dee.  337. 

A  written  instrument  by  which  B.  "de- 
mised, leased,  and  to  farm  let"  premises  to 
C,  "to  have  and  to  hold,"  etc.,  and  C.  cove- 
nanted not  to  "underlet  the  said  premises,  or 
yield  the  possession  thereof  to  any"  but  B., 
and  to  properly  cultivate  and  plant  the  land 
at  his  own  expense,  and  to  deliver  thereon  to 
B.,  on  the  premises,  one-sixth  of  all  the  crops 
as  soon  as  harvested,  is  a  lease,  and  not  a 
contract  for  services. — ^Walls  v.  Preston,  25 
Cal.  59. 

Contract  to  take  rock  from  a  quarts  mine 
for  one-half  of  gross  proceeds  is  a  contract 
of  employment  and  not  a  lease.— Crowley  y. 
Genesee  Mining  Co.,  55  Cal.  273,  274. 

Clause  in  contract  of  employment  provid- 
ing that  employee  be  paid  for  his  services, 
even  if  he  should  be  discharged  for  inca- 
pacity or  misconduct,  is  not  against  public 
?olicy.— Edwards  v.  Crepin,  68  CaL  37,  38,  S 
'ac.  616. 

If  a  surviving  partner  retains  a  former 
employee,  after  dissolution  of  the  partner- 
ship by  the  death  of  one  of  the  partners,  to 
assist  in  winding  np  the  affairs  of  the  part- 
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■anhipy  without  an  express  agreement^  the 
implied  eontraet  is  only  for  snch  time  as  his 
aervices  may  be  needed,  and  at  such  a  salary 
SB  his  serviees  may  be  reasonably  worth. — 
Lonis  V.  lafelt,  89  Cal.  547,  26  Pac.  1095. 

One  about  to  enter  the  employ  of  another 
demsnded  one  hundred  doUars  per  week  for 
the  term  of  two  years.  The  employer  offered 
him  seventy-five  dollars  a  week  for  the  first 
yesr,  and  one  hundred  dollars  for  the  sec* 
ond.  He  ^clined,  but  agreed  to  eontraet 
for  ninety  collars  a  week  for  the  first  year, 
tnd  if  the  business  should  not  then  warrant 
the  ten-dollar  raise,  he  would  wait  until  it 
did.  This  was  accepted.  Held,  that  this 
was  a  eontraet  for  one  year  only. — Nash  ▼. 
KreliBg,  6  Cal.  Unrep.  233,  56  Pac.  260. 

In  an  action  for  services  rendered  in  su- 
pervising the  construction  of  a  building,  evi- 
dence examined,  and  held  not  to  show  that 
plaintilTs  agreement  to  work  for  sixty  dol- 
Isrs  per  month  prior  to  the  completion  of 
the  building,  and  until  tenants  began  to  pay 
rent,  was  conditioned  on  his  permanent  em- 
ployment by  defendant  thereafter  at  one 
hundred  and  fifty  dollars  per  month. — ^David- 
ton  V.  Laughlin,  6  Gal.  Unrep.  865,  68  Pae. 
101. 

A  contract  for  personal  services,  founded 
on  personal  qualities,  is  not  assignable  with- 
out the  consent  of  all  parties;  and  the  court 
cannot  direct  an  assignment  of  it,  or  decree 
the  same  to  be  held  in  trust  by  a  servant 
who  has  taken  such  contract  in  his  own 
name,  after  a  similar  contract  in  favor  of 
his  master  had  terminated,  although  the  em- 
ployment had  not  terminated,  and  the  master 
had  requested  the  servant  to  renew  the  con- 
tract for  the  master's  benefit. — Sumner  v. 
Nevin,  4  Cal.  App.  347,  87  Pac.  1105. 

Agreements  between  employer  and  trade 
union.    45  L.  B.  A.  (N.  8.)  184. 

Assignability  of  contracts  for  personal 
services.     12  L.  tt.  A.  496. 

Authority  of  child  to  bind  parent  by 
contracts  other  than  those  for  neces- 
saries as  implied  from  child's  employ- 
ment by  father.  39  L.  B.  A.  (N.  8.) 
882. 

Breach  of  contract  by  servant,  liability 
of  person  inducing.     22  Am.  Bep.  485. 

Constitutionality  of  statute  regulating 
contraets  as  to.  14  L.  B.  A.  325;  17 
L.  B.  A.  853;  21  L.  B.  A.  789. 

Contraets  by  servants  waiving  right  to 
recover  for  injuries  which  may  be  re- 
ceived in  the  course  of  their  employ- 
ment.     3  Am.  St.  Bep.  255. 

Contracts  for  permanent  employment. 
51  Am.  St.  Bep.  301. 

Contracts  for  permanent  employment, 
and  similar  agreements.  35  Ii.  B.  A. 
512. 

Contract  of  service.    6  L.  B.  A.  759. 

Contract  for  services  of  theatrical  per- 
former.   Ann.  Cas.  1914B,  5. 
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Contracts  requiring  servant  to  elect  be- 
tween acceptance  of  benefits  out  of 
a  relief  fund  and  a  prosecution  of 
his  claims  in  an  action  for  damages. 
48  L.  B.  A.  (N.  8.)  440. 

^  Provisions  defining  the  effect  of  in- 
stitution of  action  for  damages  by 
members  of  relief  departments  or 
their  representatives.  48  Ii.  B.  A. 
(N.  8.)  446. 

—  Beleases  after  the  injury  has  been 
received,  without  reference  to  a  prior 
contract  with  a  relief  association.  48 
L.  B.  A.   (N.  8.)   447. 

^"  Stipulation  by  which  it  is  agreed 
that  the  acceptance  of  benefits  shall 
be  a  bar  to  a  subsequent  action  for 
damages.    48  L.  B.  A.  (N.  8.)  441. 

— '  Stipulations  making  execution  of 
release  a  condition  precedent  to  pay- 
ment of  benefits  out  of  a  relief  fund. 
48  L.  B.  A.   (N.  8.)   446. 

Duration  of  contract  of  hiring  which 
specifies  no  term,  but  fixes  compensa- 
tion at  a  certain  amount  per  day, 
week,  month,  or  year.  25  L.  B.  A. 
(N.  S.)   529. 

Duration  of  general  contract  of  hiring 
for  indefinite  time.    8  Ann.  Cas.  280. 

Effect  of  agreement  between  labor  union 
and  employer  on  rights  of  member  of 
union.    Ann.  Cas.  1915B,  101. 

Effect  of  contracts  by  which  an  em- 
ployer expressly  agrees  to  provide  a 
certain  amount  or  kind  of  work.  8 
B.  B.  C.  777. 

Effect  of  contracts  to  "retain  and  em- 
ploy" at  wages  computed  by  time. 
2  B.  B.  C.  764. 

Effect  of  other  contracts  of  employment 
for  a  specified  period  at  wages  com- 
puted by  time.    2  B.  B.  C.  768. 

Effect  of  statute  of  frauds  on  parol  eon- 
tracts  of  employment  which  may  but 
are  not  intended  to  be  performed 
within  a  year.  15  L.  B.  A.  (N.  8.) 
321. 

Enforcement  in  equity  of  stipulations  by 
employees  not  to  perform  services  for 
any  other  persons  than  their  employ- 
ers.   6  L.  B.  A.  (K.  S.)  1180. 

Enforcement  of  contract  of  service  by 
courts  of  equity.  6  L.  B.  A.  (N.  8.) 
1115. 

Entering  another's  employment  as 
breach  of  covenant  not  to  engage  in 
rival  business.  20  L.  B.  A.  (N.  8.) 
769. 

Is  servant  bound  by  restrictive  provi- 
sion against  conducting  rival  business 
where  he  is  wrongfully  discharged.  1 
B.  B.  C.  502. 

Mutuality  of  contract  of  employment 
which,  by  its  terms,  is  binding  upon 
only  one  of  the  parties  for  the  ume 
designated.    20  L.  B.  A.  (N.  8.)  899. 
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Profit-sharing  agreements  between  em- 
ployer and  employee.  Ann.  Gas. 
1914A,  797. 

Becital  that  employee  desires  to  act  to 
the  satisfaction  of  the  employer.  44 
L.  E.  A.  (N.  S.)  682. 

Beduetion    of   rank   or   changing  duties 
of  employee  as  violation  of  contract  of 
employment.    27    L.    B.    A.    (N.    S.) 
1011. 

Belation  between  owner  of  premises  and 
person  working  land  for  share  of 
crops.     Ann.   Gas.    1914B,   148. 

Bight  to  enforcement  of  specific  per- 
formance of  contract  for  personal  ser- 
yices.    6  L.  B.  A.  653. 

Bight  to  mandatory  injunction  to  com- 
pel specific  performance  of  contract 
for  services.    20  L.  Bf  A.  167. 

Service  or  employment  for  prescribed 
length  of  time  as  requiring  continu- 
ous service  or  employment.  Ann.  Gas. 
1915D,  1081. 

Supplementing  employment  contract  by 
proof  of  collateral  oral  agreement. 
Ann.  Gas.  1914A,  458. 

^ime  for  which  contracts  of  employment 
may  be  made  on  behalf  of  corporation 
by  its  officers,  directors,  and  agents. 
49  L.  B.  A.  471;  17  L.  B.  A.  (N.  S.) 

177. 

Validity  and  efifect  of  agreement  limit- 
ing liability  of  master  to  servant  for 
future  negligence.  6  Ann.  Gas.  3; 
Ann.    Gas.    1912A,    1152. 

Talidity  and  enforceability  of  contract 
releasing  railroad  company  from  lia- 
bility to  employees  of  sleeping-car 
company  on  cars  of  latter  hauled  by 
former.    Ann.   Gas.   1915B,  534. 

Validity  of  agreement  at  common  law 
by  which  employer  seeks  to  direct 
trade  of  his  employees  to  other 
parties.     24  L.   B.   A.   (N.   S.)    649. 

Validity  of  contract  by  servant  not  to 
engage  in  similar  business  as  master 
after  termination  of  employment. 
Ann.  Gas.  1914A,  500. 

Validity  of  contract  of  employment  in- 
definite and  uncertain  as  to  kind  of 
employment  or  amount  of  remunera- 
tion.    48  L.  B.  A.   (N.  S.)   435. 

Validity  of  contract  .to  employ  union 
labor  only.    45  L.  B.  A.  (N.  S.)  564. 

What  is  contract  for  personal  services 
within  rule  that  damages  for  breach 
may  be  mitigated  by  earnings  of  em- 
ployee in  other  employment.  Ann. 
Gas.   1914A,  810. 

'{8.    Independent  contractoxs  and  tbeir  em- 
ployeea  In  general. 

The  maxim  of  respondeat  superior  only  ap- 
plies   to    relation    of    superior    and   subordi- 
nate, and   not  to  those  employing  indepen- 
wdent  contractors. — James  v.  San  Francisco, 


6  Gal.  528,  529.  65  Am.  Dee.  526;  Barton  t. 
McDonald,  81  Gal.  265;  267,  22  Pac.  855. 

Where  one  carries  on  an  independent  em- 
ployment in  pursuance  of  a  contract,  by 
which  he  has  entire  control  of  the  work  and 
the  manner  of  its  performance,  his  employer 
is  not  liable  for  any  negligence  of  which  he 
may  be  guilty  in  the  course  of  his  employ- 
ment.—Smith  Y.  Belshaw,  89  Gal.  427,  26 
Pac.  834. 

In  an  action  for  personal  injuries  it  ap- 
peared that  defendant  entered  into  a  con- 
tract with  agents  of  the  United  Statea  to 
construct  a  harbor  jetty;  that  plaintiif  was 
injured  by  the  breaking  of  a  cap  on  a  bent, 
which  had  been  negligently  constructed. 
The  contract  provided  that:  "The  work  is 
to  be  executed  under  the  supervision  of  the 
engineer  officer  in  charge,  or  his  agent. 
...  No  material  of  any  description  wUl  be 
placed  in  the  works  without  his  knowledge 
and  instructions  at  the  time.  .  .  .  The  eon- 
tractor  must  keep  upon  the  works  at  all 
times  responsible  agents,  who  shall  have 
full  authority  to  carry  out  the  instructions 
of  the  agent  of  the  United  States:  .  .  . 
and  all  material,  supervision,  and  labor  fur- 
nished by  the  contractor  will  be  subject  to 
the  approval  of  the  engineer  officer  in. 
charge."  Held,  that  defendant  was  not  the 
agent  of  the  United  States  in  the  perform- 
ance of  the  contract,  but,  under  its  provi- 
sions, was  an  independent  contractor  and 
employer. — Gallan  v.  Bull,  113  Gal.  593,  45 
Pac.  1017. 

Where  a  stairway  in  a  public  building  was 
in  process  of  reconstruction  by  a  stair  builder 
under  a  contract  made  with  the  agent  of  the 
owner,  under  which  the  contractor  was  given 
full  control  of  the  stairway  for  that  purpose, 
and  the  cleats  nailed  onto  the  stairs,  which 
caused  plaintiff  to  fall,  were  placed  tnere  hy 
the  contractor's  servants,  over  whom  neither 
the  owner  nor  his  agent  had  any  control,  and 
the  work  was  not  completed  nor  turned  over 
to  the  owner  until  a  month  after  the  acci- 
dent, the  negligence,  if  any,  in  so  placing  the 
cleats  was  that  of  an  independent  contractor, 
exempting  the  owner  from  liability  for  plain- 
tiff's injury. — ^Louthan  v.  Hewes,  138  GaL 
118,  70  Pac.  1065. 

A  subcontractor  who  furnishes  all  neces- 
sary materials  required  in  the  plastering  of 
the  building,  and  has  charge  of  that  part  of 
the  work,  and  sole  control  of  the  workmen 
engaged  therein,  is,  an  independent  contrac- 
tor, as  to  original  'contractor;  and  the  fact 
that  the  building  is  to  be  erected  under  the 
supervision  of  an  architect,  and  that  the 
right  to  make  alterations  is  reserved,  does 
not  change  the  relation.—- Green  v.  Soule,  145 
Gal.  96,  78  Pac.  337. 

The  owners  of  the  timber  land  upon  which 
trees  were  to  be  peeled  for  tan-bark  by  their 
contractor  not  having  employed  the  servants 
of  the  contractor,  and  not  having  placed 
them  in  the  possession  of  the  property,  are 
not  indebted  to  them  in  any  manner  for  theUr 
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merHtea, — Qnist  y.  Sandman,  154  Cal.  748,  99 
Pac.  204. 

From  the  verj  nature  of  the  employment 
<»f  the  head  porter  of  a  hotel,  it  is  one  of 
■erviee;  and  when  his  contract  of  employ^ 
raent  ezpreesly  reserves  the  right  of  the  de- 
fendant, through  its  manager,  to  direct  the 
head  porter  and  all  the  porters  in  the  per- 
formance of  their  work,  which  was  to  be  per- 
formed in  compliance  with  the  manager's 
instructions,  the  contract  establishes  the  re- 
lation of  master  and  servant  between  the 
defendant  and  all  of  the  porters  employed  by 
it. — Pearson  v.  M.  M.  Potter  Co.,  10  Cal.  App. 
245,  101  Pae.  6B1. 


14.    Bvldenoe  of  emiAoyinflnt  and  term  and 
dnratioii  tliereof  . 

The  plaintiff  agreed  to  labor  for  defend- 
ant for  eight  months,  at  the  rate  of  one  hun- 
dred dollars  per  mouth  for  himself,  and  one 
hundred  dollars  for  his  wife;  and  stipulating 
that  the  defendant  should  give  his  note  to 
the  plaintiff  at  the  end  of  four  months,  pay- 
able at  the  expiration  of  his  term  of  service; 
and  that  the  wages  for  the  last  four  months 
were  not  to  be  paid  until  the  expiration  of 
eight  months  from  the  commencement.  Held, 
that  the  contract  was  entire  for  ^ght  months' 
labor,  and  that  no  action  would  lie  to  re- 
cover the  value  of  part  of  the  service  per- 
formed.— Hutchinson  v.  Wetmore,  2  Cal.  310, 
56  Am.  Dec.  337. 

The  rule  is  well  settled,  that  where  a  per- 
son agrees  to  work  for  a  certain  period  at 
such  a  price,  or  to  perform  certain  services 
for  such  an  amount,  that  he  cannot  break  off 
at  his  own  pleasure,  and  maintain  an  action 
for  the  work,  so  far  as  he  has  gone.  Per- 
formance is  a  condition  precedent  to  pay- 
ment.— Hutchinson  v.  Wetmore,  2  CaL  310, 
56  Am.  Dec.  337. 

In  a  suit  to  recover  for  services  for  half 
a  year,  under  a  contract  to  work  a  whole 
year,  plaintiff  having  quit  the  employment  of 
defendant,  it  requires  slight  evidence  of  as- 
sent or  agreement  to  apportion  the  contract 
and  allow  plaintiff  to  recover. — ^Hogan  v.  Tit- 
low,  14  Cal.  255. 

An  agreement  to  employ  a  person  "perma- 
nently" means  nothing  more  than  that  the 
employment  is  to  continue  indefinitely,  and 
until  one  or  the  other  of  the  parties  desires, 
for  some  good  reason,  to  sever  the  relation. — 
Lord  V.  Goldberg,  81  Cal.  596,  15  Am.  St. 
Bep.  82,  22  Pae.  1126. 

In  a  contract  of  hiring,  an  agreement 
by  the  employer  that  the  employment  shall 
be  permanent  so  long  as  the  employee  desires 
to  make  it  so,  in  consideration  of  the  em- 
ployee using  his  best  efforts  to  extend  the 
business,  does  not  mean  that  the  employment 
is  intended  to  be  for  life  or  for  any  fixed  or 
certain  period,  but  only  that  it  is  to  con- 
tinue indefinitely,  and  until  one  or  the  other 
of  the  parties  should  wish,  for  some  good 
reason  to  aovof  the  relation. — 'Lord  v.  Gold- 


berg, 81  CaL  596,  15  Am.  9t  Bep.  82,  22  Pao. 
1126. 

In  an  action  for  damages  for  the  breach 
of  an  alleged  contract  of  emjdoyment  for 
two  years,  the  evidence  showed  that,  as  the 
result  of  a  correspondence  by  letter  and 
telegraph  between  plaintiff,  residing  in  M., 
and  the  j^resident  of  the  defendant  company, 
residing  in  L.,  plaintiff  gave  up  his  position 
in  M.,  came  to  L.,  and  entered  into  the  em- 
ploy of  defendant,  and  that  he  remained  in 
such  employ  over  a  year  receiving  as  salary 
the  amount  stated  in  the  correspondence. 
Held  evidence  suf&cient  to  warrant  a  finding 
that  a  contract  of  employment  for  two  years, 
at  a  fixed  salary,  was  entered  into  by  the 
parties. — ^Elbert  v.  Los  Angeles  Gas  Ob.,  97 
Cal.  244,  82  Pae.  9. 

Plaintiffs,  by  letter,  offered  their  services 
to  defendant  for  five  thousand  dollars  a  year. 
Defendant  replied  that  plaintiffs'  "names  shall 
appear  on  the  pay-roll  at  the  rate  of  $416.66 
per  month."  Later,  defendant's  president  in- 
quired if  the  salary  was  satisfactory,  and 
plaintiffs  replied  that  they  did  not  know 
whether  they  were  employed  by  the  month 
or  year,  that  they  would  accept  no  employ- 
ment except  by  the  year,  to  which  defend- 
ant's president  consented.  Held,  that  the 
employment  was  by  the  year  at  five  thousand 
dollars,  payable  monthly. — Luce  v.  San  Diego 
Land  &  Town  Co.,  4  Cal,  Unrep.  726,  87  Pac. 
390. 

Where,  in  an  action  for  injuries  received 
in  a  collision  on  the  highwaj^,  the  defendant 
owned  the  vehicle,  and  received  the  profits 
earned  by  it,  and  the  driver  lived  at  his 
house,  and  was  employed  by  him  at  the  time 
in  other  capacities,  and  there  were  admis- 
sions by  the  defendant,  the  evidence  will  not 
be  deemed  sufficient  to  support  a  finding  that 
the  driver  was  in  the  employ  of  the  defend- 
ant at  the  time  of  the  accident. — Diehl  v. 
Roberts,  134  Cal.  164,  66  Pac.  202. 

B.    STATUTOBY    BEGULATION. 

f  5.    In  general. 

Under  Civil  Code,  section  2010,  providing 
that  "a  servant  is  presumed  to  have  been 
hired  for  such  length  of  time  as  the  parties 
adopt  for  the  estimation  of  wages,  a  hiring 
at  a  yearly  rate  is  presumed  to  be  for  one 
year,"  an  employment  at  a  stated  yearly  sal- 
ary, without  other  agreement  as  to  the  time, 
constitutes  a  contract  for  one  year,  and  this 
will  not  be  changed  by  the  fact  of  the 
monthly  payment  of  salary,  nor  by  the  cus- 
tom of  the  employer,  a  railroad  company,  or 
of  all  railroad  companies,  to  employ  only  by 
the  month. — Bosenberger  v.  Pacific  Coast  By. 
Co.,  Ill  Cal.  313,  43  Pac.  963. 

Where  defendant  employed  plaintiff  to  de- 
vote ten  years  of  his  time,  beginning  at  a 
certain  date,  to  the  publication  and  sale  of 
defendant's  publications  at  a  certain  salary 
per  month,  plaintiff's  right  to  recover  salary 
thereunder  was  not  affected  by  Civil  Code, 
section   1980,   declaring  that   a   contract   to 
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render  periooal  Bervices  other  than  a  eon* 
tract  or  apprenticeship  cannot  be  enforced 
"as  against  the  employee"  beyond  the  term 
of  two  years  from  the  commencement  of  ser* 
▼ice  thereunder. — Stone  ▼.  Bancroft,  139  Cal. 
78,  70  Pac.  1017,  judgment  affirmed,  139  CaL 
78,  72  Pac.  717. 

The  city  auditor  is  not  authorized  to  with« 
hold  a  warrant  for  public  work  performed 
for  a  city,  pursuant  to  a  contract  therewith, 
under  Statutes  of  1889,  page  149,  chapter 
114,  making  it  unlawful  for  any  contractor 
of  public  work  to  require  pubUe  workmen 
to  labor  more  than  eight  hours  in  any  calen- 
dar day,  and  providing  for  the  withholding 
the  amount  of  penalties  stipulated  in  such 
contract  by  the  person  whose  duty  it  shaU  be 
to  pay  the  moneys  thereunder.— Worthington 
V.  Breed,  142  Cal.  102,  75  Pac.  675. 

Under  Statutes  of  1899,  page  149,  chapter 
114,  making  it  unlawful  for  any  contractor 
of  public  work  to  require  workmen  to  labor 
more  than  eight  hours  in  any  calendar  day, 
and  providing  for  withholding  the  amount 
of  penalties  stipulated  in  such  contract  by 
the  person  whose  duty  it  shall  be  to  pay  the 
moneys  due  thereunder,  no  more  than  the 
amount  of  penalties  stipulated  in  the  eon* 
tract  may  be  withheld. — Worthington  ¥• 
Breed,  142  Cal.  102»  75  Pac.  675. 

Under  Civil  Code,  section  2012,  providing 
that  where,  after  the  expiration  of  an  agree- 
ment respecting  wages  and  term  of  service, 
the  parties  continue  the  relation  of  master 
and  servant,  they  are  presumed  to  have  re- 
newed the  agreement  for  the  same  wages  and 
term  of  service,  evidence  showing  that  plain- 
tiff had  been  employed  for  the  year  1898  at 
an  annual  salary  of  twelve  hundred  dollars, 
payable  monthly,  and  that  he  continued  in 
that  employment  during  the  first  two  months 
of  1899,  raises  the  presumption  that  the  em- 
ployment was  renewed  for  the  same  wages 
and  term  as  for  1898. — Gabriel  v.  Bank  of 
Suisun,  145  Cal.  266,  78  Pac.  736. 

Constitutional  and  statutory  provisions 
concerning  peonage.  3  Ann.  Cas.  321; 
14  Ann.  Cas.  1118;  Ann.  Cas.  1915B, 
498. 

Constitutionality,  application,  and  effect 
of  Federal  employers'  liability  act.  47 
L.  R.  A.  (N.  S.)  38. 

Constitutionality  of  child  labor  laws.  17 
L.  B.  A.  (N.  S.)  602;  24  L.  B.  A.  (N. 
S.)   1121. 

Constitutionality  of  legislation  limiting 
hours  of  labor  by  women.  35  L.  B.  A« 
(N.  S.)  628. 

Constitutionality  of  statute  abrogating 
fellow-servant  doctrine.  10  Ann.  Cas. 
1113;  19  Ann.  Cas.  196. 

Constitutionality  of  statute  forbidding 
avoidance  of  liability  to  employee  or 
reduction  of  his  damages  by  relief  or 
indemnity  contract.  33  L.  R.  A.  (N. 
S.)  706;  38  L.  R.  A.  (N.  S.)  867. 

Constitutionality  of  statutes  forbidding 
employer  to  exact  agreement  from  em« 


ployee  not  to  Join  labor  union.    7  L. 
R.  A.  (N.  S.)  282. 

Constitutionality  of  statutes  forbidding 
or  regulating  contracts  for  labor  of 
children  or  women.     21  L.  R.  A.  797. 

Constitutionality  of  statutes  interfering 
with  the  right  of  master  and  servant 
to  contract  with  eaeh  other.  62  Am. 
St.  Rep.  176;  14  L.  R.  A.  325,  17  L.  B. 
A.  853,  32  L.  R.  A.  853. 

Constitutionality  of  laws  prohibiting  car- 
rying on  of  employments  or  occupa- 
tions upon  certain  premises.    44  L.  B. 

A.  (N.  S.)  46. 

Constitutionality  of  statutes  providing 
for  health  or  safety  of  employees.  2 
Ann.  Cas.  780. 

Constitutionality  of  statute  providing 
for  imprisonment  for  breach  of  con- 
tract of  labor  or  rental.  21  L.  R.  A.. 
(N.  8.)  242. 

Constitutionality  of  statutes  relating  U> 
wages.     139  Am.  St.  Rep.  863. 

Constitutionality  of  various  laws  affect- 
ing relations  of  employers  and  em- 
ployed.   21  Ia.  R.  A.  798. 

Constitutionality  of  workmen's  compen- 
sation act.  Ann.  Cas.  1912B,  174;  Ann. 
Cas.  1915A,  247;  Ann.  Cas.  1916B,  1286. 

Construction  of  federal  safety-appliance 
act  in  reference  to  keeping  couplers  in 
repair.     14  Ann.  Cas.  239. 

Construction  of  provision  of  employers^ 
liability  act  limiting  time  for  com- 
mencement of  action.  15  Ann.  Cas» 
491. 

Construction  of  provision  in  employers^ 
liability  act  requiring  notice  of  injury 
to  be  given  employer.  15  Ann.  Cas» 
292;  Ann.  Cas.  1912B,  326;  Ann.  Cas. 
1913D,  835. 

Does  the  fact  that  a  minor  was  working 
in  violation  of  a  statute  forbidding 
his  employment  prevent  a  recovery  hj 
him  for  personal  injuries.  48  L.  B.  A. 
(N.  S.)  675. 

Bffect  of  federal  employers'  liability  act 
on  validity  of  contracts  exempting^ 
master  from  liability.  47  L.  B.  A. 
(N.  S.)  50. 

Employees  entitled  to  protection  under 
federal  employers'  liability  act.  Ann.. 
Cas.  1914C,  164. 

Employees  within  meaning  of  statute 
abrogating  fellow-servant  doctrine  aa 
to  employees  of  railroads.  11  Ann« 
Cas.  924;  17  Ann.  Cas.  514. 

Employment  of  minor  in  violation  of  stat- 
ute as  negligence  on  part  of  employer. 
8  Ann.  Cas.  644;  14  Ann.  Cas.  123; 
Ann.  Cas.  1912B,  803. 

Employment  of  child  in  violation  of  stat- 
ute  as  negligence  which  will  sustain  aa 
action  by  the  child  for  personal  in- 
juries.    7  L.  B.  A.   (N.  S.)   335;  1  B. 

B.  C.  629;  48  L.  B.  A.  (N.  8.)  656. 
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—  Federal  employers'  liability  act  as 
snperBeding  common  and  statutory  law 
on  same  subject.    Ann.  Gas.  1915By  493. 

Kind  of  railroad  intended  by  constitu- 
tional  or  statutory  provision  abrogat* 
ing  fellow-servant  doctrine  as  to  rail« 
road  employees.  8  Ann.  Gas.  1086; 
Ann.  Gas.   1912D,  648. 

Legal  meaning  of  ''require"  in  statute 
relating  to  employment  of  child  labor* 
Ann.  Gas.  1912A,  1238. 

Legal  meaning  of  "require"  in  statute 
relating  to  protection  of  minors  and 
women  employed  about  machinery. 
Ann.  Gas.  1912A,  1238. 

Legal  meaning  of  "require"  in  statute 
relating  to  safety  of  workmen  in  mines. 
Ann.  Gas.  1912A,  1238. 

Haritime  employees  as  within  the  pur- 
view of  workmen's  compensation  act, 
Ann.  Gas.  1916B,  1288. 

Meaning  of  phrase  "average  weekly 
earnings"  in  workmen's  compensation 
or  similar  act.  Ann.  Gas.  1913Dy  1024; 
Ann.  Gas.  1914G,  186. 

Power  of  legislature  to  compel  employer 
to  pay  employee's  poll  tax.  9  L.  B. 
A.  (N.  8.)  306. 

Private  action  for  violation  of  child 
labor  laws.     9  L.  B.  A.  (N.  S.)  381. 

Private  action  for  employer's  violation  of 
child  labor  laws.  9  L.  B.  A.  (N.  S.) 
381. 

Provision  of  workmen's  compensation 
acts  respecting  medical  examination  of 
workmen.    Ann.  Gas.  1914G,  86. 

Betroactive  effect  of  statutes  relative  to 
employers'  liability  for  injuries  to  ser- 
vants.    44  L.  B.  A.  (N.  S.)  841. 

Statutes  affecting  defense  of  contributory 
negligence  in  actions  by  servants 
against  masters.    5  Ann.  Gas.  633. 

Statutes  forbidding  or  regulating  con- 
tracts for  labor  of  children  or  women* 
21  L.  B.  A.  797. 

Statute  making  breach  of  contract  by 
employee  criminal  offense  as  contra- 
vening constitutional  provision  against 
imprisonment  for  debt.  14  Ann.  Gas. 
1060. 

State  regulation  of  relations  between 
railroad  companies  engaged  in  inter- 
state commerce  and  their  employees. 
15  L.  B.  A.  (N.  S.)  134;  29  L.  B.  A. 
(N.  8.)   240. 

Statutes  respecting  health  of  place.  25 
L.  B.  A.  759,  848;  32  L.  B.  A.  853. 

Statutory  restrictions  on  contracts  be- 
tween. 14  L.  B.  A.  325;  17  L.  B.  A. 
853;  21  L.  B.  A.  798. 

Validity  and  construction  of  child  labor 
acts.     Ann.  Gas.  1913Ey  839. 

Validity  and  construction  of  "full  crew 
act."    Ann.  Gas.  1915B,  162. 

Validity  of  employers'  liability  act  ex- 
empting certain  employments  from  its 
operation.     Ann.  Gas.  1914D,  404. 


Validity  of  federal  employers'  liabilitj 
acts.     17  Ann.  Gas.  331. 

Validity  of  statute  giving  employee  lien 
for  services  superior  to  lien  of  prior 
mortgage.    4  Ajlu.  Gas.  1027. 

Validity  of  statute  making  assignment 
of  unearned  wages  invalid  except  un- 
der prescribed  eonditions.  Ann.  Gas. 
1913B,  531. 

Validity  of  statute  or  ordinance  fixing 
minimum  wage  rate  for  public  work. 
Ann.  Gas.  1913E,  990. 

Validity  of  statute  prescribing  qualifica- 
tions for  railroad  employees.  Ann. 
Gas.  1915D,  423. 

Validity  of  statute  requiring  goods  made 
by  convict  labor  to  be  so  marked.  Ann. 
Gas.  1913B,  817. 

Validity  of  statute  requiring  employer 
who  advertises  during  str&e  for  em- 
ployees to  state  that  strike  exists. 
Ann.  Gas.  1915B,  661. 

Validity  of  statute  requiring  master  to 
furnish  washroom  for  employees.  Ann. 
Gas.  1915D,  991. 

Validity  of  statute  requiring  master  to 
give  reason  for  discharge  of  servant. 
18  Ann.  Gas.  348. 

Validity  of  statutes  regulating  time  of 
payment  of  wages.  9  Ann.  Gas.  238; 
13  Ann.  Gas.  482.. 

Validity  under  federal  employers'  liabil- 
ity act  of  stipulations  as  to  effect  of 
acceptance  of  benefits  for  injury  or 
death  under  contract  of  membership 
in  railway  relief  department.  47  L. 
B.  A.  (N.  8.)  50. 

What  constitutes  "train"  within  federal 
safety  appliance  act.  Ann.  Gas.  1915G, 
671. 

What  places  are  included  within  generic 
term  "business  establishment/'  "mer- 
cantile institution/'  etc.,  as  used  in 
statutes  relating  to  the  employment  of 
minors.    44  L.  B.  A.  (N.  8.)  1185. 

What  vehicles,  cars,  etc.,  are  within  stat- 
ute requiring  equipment  with  auto- 
matic couplers.    Ann.  Gas.  1913A,  949. 

Who  is  "dependent"  within  workmen's 
compensation  act.  Ann.  Gas.  1913E, 
480. 


S  6.    Hours  of  empioyment  or  labor. 

As  to  right  to  extra  eompensation  for  labor 
beyond  hours  fixed  by  statute.  See,  post, 
S  22,  note  references. 

As  to  constitutionality  of  statute  limit- 
ing length  of  a  day's  labor.  Ann.  Gas. 
1912D,  .393. 

The  provisions  of  the  act  of  March  10,  1909 
(Stats.  1909,  p.  279),  limiting  the  period  of 
employment  in  underground  mines  to  eight 
consecutive  hours,  refers  to  the  time  when 
the  men  are  actually  en^ged  in  work;  the 
time  consumed  in  traversing  the  mine  to  and 
from  the  place  of  work  is  not  included  in  the 


5910 


MASTEB  AND  SEBVANT,  I,  G,  SS  7,  8. 


limitation. — ^Martin,  Matter  of  Application  of, 
157  Cal.  59,  106  Pac.  238. 

An  ordinary  Btamp-mill,  for  the  erueliing 
and  pulverizing^  of  quartz  for  the  purpose  of 
extracting  precious  metals  therefrom,  is  em- 
braced within  the  phrase  "smelters  and  other 
institutions  for  the  reduction  or  refining  of 
ores  or  metals,"  within  the  meaning  of  the 
act  of  March  10,  1909  (Stats.  1909,  p.  279), 
limiting  the  hours  of  employment  therein  to 
eight  consecutive  hours. — Martin,  Matter  of 
Application  of,  157  Cal.  60,  106  Pac.  239. 

It  cannot  be  judicially  held  that  worMng 
in  such  a  quartz-mill  wiU  not  be  detrimental 
to  the  health  of  the  workmen  to  such  an 
extent  as  to  make  it  advisable  to  shorten  the 
hours  of  labor  therein.  The  determination  of 
such  question  was  for  the  legislature,  and  will 
not  be  reviewed  by  the  court. — Martin,  Mat- 
ter of  Application  of,  157  Cal.  60,  106  Pac. 
239. 

At  what  times  the  servant  is  bound  to 
work  and  hours  of  work.  24  L.  B.  A. 
(N.  8.)  831. 

Construction  of  federal  hours  of  service 
act.     Ann.  Cas.  1915D,  456. 

Constitutionality  of  statute  regulating. 
19  L.  B.  A.  141;  21  L.  B.  A.  796;  65 
L.  B.  A.  38;  12  L.  B.  A.  (N.  8)  1130; 
26  L.  B.  A  (N.  8.)  242;  35  L.  B.  A. 
(N.  8.)  628;  40  L.  B.  A.  893. 

Constitutionality  of  statutory  restric- 
tions on  hours  of  labor  of  children. 
17  L.  B.  A.  (N.  8.)  602;  24  L.  B.  A. 
(N.  8.)  1121. 

Criminal  liability  for  violation  of  stat- 
ute.   65  L.  B.  A.  50. 

Effect  of  servant's  own  violation  of 
statute  limiting  hours  of  labor.  45 
L.  B.  A.  (N.  8.)  378. 

General  construction  and  application  of 
statute.    65  L.  B.  A.  33. 

Laws  concerning  hoars  of  labor.  21  L. 
B.  A.  796. 

Liability  of  master  for  injuries  to  ser- 
vant caused  by  excessive  hours  of  em- 
ployment 7  Ann.  Cas.  191;  18  Ann. 
Cas.  844. 

Police  power  of  state.    65  L.  B.  A.  44. 

8ervant's  duty  to  obey  master's  orders 
as  to  hours  of  labor.  24  L.  B.  A. 
(N.  8.)  831. 

State  statute  limiting  hours  of  labor  by 
railroad  employees  as  interference 
with  interstate  commerce.  29  L.  B.  A. 
(N.  8.)  240. 

Validity  of  limitation  of  hours  of  labor 
on  public  work.  8  L.  B.  A.  (N.  8.) 
131;  24  L.  B.  A.  (N.  8.)  201;  34  L.  B. 
A.  (N.  8.)  767. 

What  employees  are  within  statute 
limiting  hours  of  labor.  42  L.  B.  A. 
(N.  8.)  1031. 


§7. 


City  ordinancas. 


The  board   of  supervisors  of  the  munici- 
pality have  authority  to   prescribe  hours  of 


cessation  from  lal>or  in  lanndriet,  and  the 
fair  measore  of  the  extent  of  that  power  is 
the  usual  period  of  business  activity  in  simi- 
lar sorts  of  employment. — Wong  Wing,  Id.  re, 
167  Cal.  109,  51  U  B.  A.  (N.  8.)  361,  138 
Pac.  695. 

An  ordinance  of  the  city  and  county  of 
8an  Francisco  limiting  the  hours  of  labor  in 
public  laundries  within  the  municipality  to 
the  period  between  7  o'clock  in  the  morning 
and  6  o'clock  at  night  is  a  reasonable  exer- 
cise of  the  police  power,  and  is  constitationaL 
Wong  Wing,  In  re,  167  CaL  109,  51  U  B.  A. 
(N.  8.)  361,  138  Ptic.  695. 

0.    TEBMINATION   AND   DISCHABOB. 

i8.    In  genoraL 

Where  no  definite  period  of  employment 
18  agreed  upon  between  a  master  and  ser- 
vant the  master  has  a  right  to  discharge 
the  servant  at  any  time  and  to  eject  him  by 
force  from  his  house  in  case  the  servant  re- 
fuses to  leave,  after  having  received  notice 
to  that  effect.  But  in  such  case  no  more 
force  should  be  used  than  is  necessary  to 
accomplish  the  object. — ^De  Briar  v.  Mintum, 
1  Cal.  450. 

The  contract  between  the  parties  in  this 
ease  providing  that  it  could  be  termihated 
by  six  months'  notice  on  either  side,  and  de- 
fendant claiming  to  have  given  such  notice, 
held,  that  the  notice  contemplated  by  the 
contract  was  notice  from  the  defendant  as  a 
corporation  organized  and  doing  business  in 
California,  and  not  notice  of  instmctions 
from  a  committee  of  the  London  agency  of 
the  company. — ^Bates  v.  8ierra  Nevi^  Lake 
Water  etc.  Co.,  18  Cal.  171. 

Under  Civil  Code,  section  1999,  providing 
that  an  employment  having  no  specified  term 
may  be  terminated  at  the  will  of  either 
party  on  notice  to  the  other  except  where 
otherwise  provided  by  law,  an  agreement 
to  give  a  party  "permanent"  employment 
may  be  terminated  at  any  time. — Davidson 
V.  Laughlin,  6  Cal.  Unrep.  865,  68  Pae.  101. 

Where,  by  the  terms  of  the  contract  of 
employment,  plaintiff,  as  an  expert  assistant 
in  a  business,  was  to  have  a  position  for  life 
when  the  business  was  successful,  with  amf^e 
remuneration,  and  meanwhile  was  to  have  a 
small  weekly  salary  for  living  expenses,  his 
discharge  could  be  justified  only  by  proof  of 
cause  therefor,  or  that  the  business  was  in 
fact  a  failure;  and  mere  evidence  that  it  had 
not  paid  expenses  and  that  the  eompany  had 
present  indebtedness  not  paid,  without  any 
pretense  of  failure  of  the  enterprise,  was  in- 
admissible.— B^own  V.  Crown  Gold  Mining 
Co.,  150  Cal.  376,  89  Pac.  86. 

In  the  absence  of  a  contract  to  the  con- 
trary, it  is  the  undoubted  right  of  the  em- 
ployer to  discharge  employees  at  his  pleasure, 
or  to  impose  conditions  for  their  retention.-^ 
Union  Labor  Hospital  Assn.  v.  Yance  Bedwood 
Lumber  Co.,  158  Cal.  651,  83  U  B.  A.  (K.  a> 
1034,  112  Pac  88(K. 
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An  employee  has  the  right  to  leave  his 
employment  at  his  pleaanre,  in  the  absence 
of  a  contract  to  the  contrary. — Union  Labor 
Hospital  Assn.  ▼.  Yance  Bedwood  Lumber 
Co.,  158  Cal.  551,  33  L,  B.  A.  (N.  S.)  1034, 
112  Pac.   886. 

Where  the  actress  was  employed  under  a 
eontraet  entitling  her  to  two  weeks'  notice 
before  dismissal,  and  she  was  dismissed  with- 
out notice  and  without  any  fault  on  her  part, 
the  is  entitled  to  recover  pay  for  the  two 
weeks  following  her  discharge.— Jewell  v. 
Colonial  Theater  Co.,  12  Cal.  App.  681,  108 
Pac.  527. 

Constitationality  of  statute  providing 
for  imprisonment  for  breach  of  con- 
tract of  labor.  21  L.  B.  A,  (N.  S.) 
242. 

Duration  of  general  contract  of  hiring 
for  indefinite  time.  Ann.  Caa.  191 3D. 
218. 

Duty  of  employer  to  provide  employee 
with  work  during  the  stipulated  term. 
2  B.  B.  C.  758. 

Duty  of  master  to  continue  buainesB. 
6  L.  B.  A.  (N.  8.)  808. 

• Changes  in  personnel  of  a  partner- 
ship.    6  L.  B.  A.  (N.  8.)  815. 

Duty  to  see  that  the  eonditiona  of 

the     service     undergo     no      material 
changes.     6  L.  B.  A.  (N.  8.)  812. 

^—  Effect  of  specific  stipulations  in 
regard  to  discontinuance  of  the  mas- 
ter's business.     6  L.  B.  A.  (N.  8.)  811. 

—  Bule  in  the  case  of  agency  con- 
trasted.   6  L.  B.  A.   (N.  8.)   810. 

Sale    of    master's    land    or    other 

property.    6  L.  B.  A.  (N.  8.)  810. 

Duty  to  recommend  or  give  elearanee 
card  to  diacharged  employee.  62  L. 
B.  A.  922. 

Effect  of  resignation  of  employee  on 
rights  of  parties  to  contract  of  em- 
ployment.   Ann.  Gas.  1916A,  1011. 

Jurisdiction  and  powers  of  consul  with 
respect  to  discharge  of  seamen  abroad. 
45  L.  B.  A.  493. 

Bight  of  master  to  discharge  servant 
under  contract  for  definite  period  pro- 
viding services  are  satisfactory.  11 
Ann.  Cas.  840. 

Bight  to  discharge  attorney  employed 
for  contingent  fee.  38  L.  B.  A. 
(N.  8.)  389. 

Bights  and  liabilities  of  parties  to  con- 
tract of  employment  where  servant 
dies  during  term  of  service.  17  Ann. 
Cas.    182. 

Statute  prohibiting  discharge  of  em- 
ployee without  giving  reason  therefor 
as  violating  constitutional  liberty  of 
speech  and  press.  Ann.  Cas.  1915B, 
1185. 

Termination  of  contracts  of  employment 
which  contain  stipulations  permitting 
XMcission    by    the    employer   ii    the 


work  is  not  satiflfaetorily  performed. 
12  L.  B.  A.  (N.  8.)  403;  23  L.  B.  A. 
(N.  8.)  1003;  44  L.  B.  A.  (N.  8.)  680. 

S9.    Daath  of  master. 

Notice  of  master's  death  terminates  em- 
ployment.— Weithoff  V.  Murray,  76  Cal.  608, 
509,  18  Pac.  435. 

An  unexpired  contract  of  employment 
between  a  copartnership  and  an  employee  for 
a  fixed  period,  at  a  fixed  salary,  is  dissolved 
by  the  death  of  one  of  the  partners  during 
the  term  of  hiring. — Louis  v.  EUelt,  89  CaL 
547,  26  Pac.  1095. 

Bights  and  liabilitiet  of  parties  to  con- 
tract of  employment  where  master  diet 
during  term  of  service.  Ann.  Cas. 
1913E,  902. 

Termination  of  contract  of  employment 
by  the  death  of  one  of  the  parties. 
23  L.  B.  A.  712;  5  L.  B.  A.  (N.  8.) 
1002;  21  L.  B.  A.  (N.  8.)  914;  89 
L.  B.    A.  (N.  8.)  1187. 

§  10.    Acts  coxistitatiiig  abandonment  by  ser- 
vant or  discharge  by  master. 

When  an  employer  changes  his  place  of 
residence,  and  engages  in  a  new  business, 
and  a  servant  formerly  in  his  employ  at  a 
fixed  price  is  paid  up,  and  then  goes  into  his 
employ  in  the  new  business,  and  there  is  a 
conflict  of  evidence  as  to  whether  the  servant 
had  continued  to  perform  service  under  the 
old  contract,  thb  court  should  instruct  the 
jury  that  the  above  state  of  facts  were  not 
evidence  of  a  continuing  contract  of  hiring 
at  the  former  rate  of  wages. — ^Beed  v.  Swift, 
45  Cal.  255. 

Where  in  the  case  of  a  contract  for  per- 
sonal services,  the  master  denies  the  ser- 
vant's rights  under  the  contract,  and  at- 
tempts to  rescind  it,  the  latter  is  at  liberty 
to  abandon  the  contract,  and  sue  for  reason- 
able compensation  for  work  actually  done. — 
Hartman  v.  Bogers,  69  Cal.  643,  11  Pac.  5S1. 

A  contract  of  permanent  employment, 
which  contemplates  a  change  of  compensa- 
tion as  business  may  be  increased,  the 
compensation  being  fixed  at  a  minimum 
salary,  owing  to  the  representations  of  the 
employee  as  to  the  business  at  his  command, 
justifies  the  employer  in  refusing  to  con- 
tinue the  employment,  unless  the  employee 
will  accept  for  his  services  a  fair  and  rata- 
ble proportion  of  profits  actually  arising 
from  the  business  controlled  by  him,  if  his 
representations  have  proved  untrue,  and  the 
business  does  not  justify  the  paying  of  the 
minimum  salary  promised;  and  if  such  offer 
is  made  and  refused,  the  leaving  of  the  em- 
ployment by  the  employee  wiil  be  deemed 
voluntary. — Lord  v.  Goldberg,  81  Cal.  596, 
15  Am.  8t.  Bep.  82,  22  Pac.  1126. 

In  an  action  for  wrongful  diseHarge  as 
salesman,  plaintiff  admitted  that  he  took 
orders  at  prices  below  those  given  to  him 
by  defendant,  and  without  its  express  per- 


5912 


MASTEB  AND  SEBVANT,  I,  C,  98 11,  12. 


mission,  and  that,  when  he  told  defendant's 
secretary  that  he  conld  not  get  such  prices, 
he  said,  "Yon  have  got  to  get  these  prices, 
for  the  goods  or  else  not  sell  them."  The 
evidence  showed  that  defendant  several  times 
protested,  and  finally  wrote  him:  ''Because 
yon  have  been  with  us  a  long  time,  we  again 
give  you  your  choice  of  doing  as  we  want 
you  to  do,  or  return  our  samples  and  refer- 
ence book";  and  that  plaintilf  replied:  "In 
your  letter  of  July  7th,  you  state  I  may  con- 
sider myself  no  longer  in  the  employ  of  your 
company.  I  consider  a  full  discharge."  Held, 
that  plaintiif  voluntarily  quit  defendant's 
employ. — ^^Uey  v.  California  Hosiery  Co.,  8 
Cal.  Unrep.  814,  82  Pac.  522. 

Where  plaintiif  was  employed  to  devote 
ten  years  to  the  publication  and  sale  of  de- 
fendant's historical  works  at  a  monthly  sal- 
ary of  three  hundred  and  fifty  dollars,  and 
he  was  prevented  by  defendant  from  working 
under  the  contract  before  its  completion, 
plaintiff  was  entitled  to  recover  salary  for 
each  month  as  it  accrued. — Stone  v.  Ban- 
croft, 139  Cal.  78,  70  Pac.  1017,  judgment 
affirmed,  139  Cal.  78,  72  Pac.  717. 

Change  of  employment  as  breach  of  con- 
tract of  service.    20  Ann.  Cas.  664. 

Change  of  plans  or  circumstances  as  a 
discharge.     6  L.  B.  A.  (iN.  S.)  63. 

Discharge  of  servant,  when  justified  1)y 
his  absence  without  leave.  55  Am. 
Bep.  717. 

§11.    Acts  by  senrant  Jnstiiyiiig  dlacharge. 

When  a  servant  becomes  engaged  in  a  busi- 
ness whi«h  necessarily  renders  him  a  com- 
petitor or  rival  of  his  master,  no  matter  how 
much  or  how  little  time  he  aevotee  to  it,  he 
has  an  interest  against  his  duty,  and  the  mas- 
ter is  not  bound  to  retain  him  in  his  employ- 
ment.— Puritas  Laundry  Co.  v.  Green,  15  CaL 
App.  654,  115  Pac.  660. 

Breach  of  duty  by  servant  as  good  cause 
for  his  discharge.  5  L.  B.  A.  (N.  S.) 
1176. 

Condonation  of  servant's  breach  of  duty. 
8  L.  B.  A.  (N.  8.)  1004. 

Of  breach  of  contract  of  employ- 
ment.    6  L.  B.  A.  (N.  S.)  77. 

Discharge  of  the  latter,  when  justified 
by  his  absence  without  leave.  55  Am. 
Bep.  717. 

Disobedience  of  regulations  as.  37  L.  B. 
A.   (N.  S.)   950. 

Disobedience  of  order  or  rule  as  ground 
for  discharge  of  servant.  Ann.  Cas. 
1916A,   1027. 

Engaging  in  other  business  or  employ- 
ment as  ground  for  discharge  of  ser- 
vant.    Ann.  Cas.  1916A,  1032. 

Insolence  or  disrespect  as  ground  for 
discharge  of  servant.  Ann.  Cas. 
1916A,  1016. 

Interest  in  or  connection  with  other 
business  as.     34  L.  B.  A.  (N.  8.)  1217. 

Intoxication  as  ground  f'^r  discharge  of 
servant.    Ann.  Cas.  1916A,  1019. 


Intoxication  as  justification  for  dig- 
charge.     38  L.  B.  A.  (N.  e.)  389. 

Justification  for  discharge  of  servant. 
6  L.  B.  A.  (N.  8.)  76. 

^—  As  affecting  servant's  right  to  re- 
cover wages  for  subsequent  period. 
5  L.  B.  A.  (N.  8.)  456. 

Neglect  of  duty  as  ground  for  discharge 
of  servant.    Ann.  Cas.  1916A,  1022. 

Bip^ht  to  discharge  servant  for  sexual 
immorality.    17   Ann.   Cas.   360. 

8ufficiency  of  ground  for  discharge  of 
servant  as  question  of  law  or  fact. 
Ann.  Cas.  1916A,  1040. 

Validity  of  statute  requiring  master  to 
give  reason  for  discharge  of  servant. 
18  Ann.  Cas.  348. 

Waiver  or  condonation  of  breach  by  ser- 
vant.    6  L.  B.  A.  (N.  S.)  77. 

What  justifies  dischai«e.  6  L.  B.  A. 
(N.  8.)    77. 

Waiver  by  master  of  right  to  discharge 
servant.    19  Ann.  Cas.  878. 


oontract  of  em- 


S  12.    Actions  for  bcoach  of 
ployment  in  genenL 

Plaintiff  represented  to  defendants  that 
he  could  bring  them  a  certain  amount  of 
trade,  and  was  employed  on  a  salary,  with 
the  understanding  that  his  employment  should 
be  permanent  and  that  his  salary  should  be 
increased  as  the  business  increased.  After- 
ward, upon  plaintiff's  failure  to  bring  such 
amount  of  trade  as  he  represented  ttat  he 
could  bring,  or  such  amount  as  warranted 
the  salary,  defendants  offered  to  make  other 
arrangements  with  him,  giving  him  a  com- 
mission on  the  business  he  should  bring  them, 
which  offer  he  refuaed.  Held,  that  defend- 
ants were  justified  in  dismissing  plaintiff 
from  their  employ.— Lord  v.  Goldberg,  81  Cal. 
596,  15  Am.  8t.  Bep.  82,  22  Pac.  1126. 

In  an  action  for  damages  for  breach,  by 
the  defendant,  of  a  contract,  by  which  the 
defendant  agreed  to  employ  the  plaintiff  for 
a  term  of  two  years,  where  it  appears  that  the 
defendant,  shortly  after  the  expiration  of  the 
first  year,  without  cause,  discharged  the  plain- 
tiff, and  refused  to  accept  further  services,  or 
to  pay  for  same,  it  is  not  error  for  the  trial 
court  to  sustain  an  objection  to  a  question 
asked  of  the  defendant  as  to  whether  he  had 
tried  to  get  employment  in  a  kind  of  business 
different  from  that  which  he  was  employed 
by  the  defendant. — Elbert  v.  Iios.  Angeles 
Gas.  Co.,  97  Cal.  244,  38  Pise.  9. 

In  an  action  to  recover  for  damages  for  il- 
legal discharge  before  expiration  of  term,  the 
complaint  need  not  allege  inability  to  earn 
anything  during  such  time. — Bosenberger  v. 
Pacific  Coast  By.  Co.,  Ill  CaL  313,  43  Pac 
963. 

An  employee  for  a  determinate  period,  if 
improperly  dismissed  before  the  term  of  ser- 
vice has  expired,  is  prima  facie  entitled  to 
recover  the  stipulated  compensation  for  the 
whole  time.  The  burden  is  on  the  master  to 
show  that  the  servant  haa  actually  been  en- 
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gaged,  or  might  have  obtained  other  profit- 
able employment. — Bosenberger  v.  Pacific 
Coast  By.  Co.,  Ill  Cal.  313,  43  Pac.  963. 

A  complaint  upon  a  single  claim  for  ser- 
vices of  different  kinds  alleged  to  have  been 
rendered  to  a  deceased  person  "almost  con- 
tinuously" between  certain  dates,  sufficiently 
shows  a  single  claim  therefor,  and  is  not  a 
uniting  of  several  causes  of  action  for  which 
separate  compensation  should  be  made,  or  sub- 
ject to  a  special  demurrer  for  uncertainty  in 
not  showing  how  much  services  of  each  kind 
were  rendered.  The  items  of  the  claim  may 
be  obtained  by  demanding  a  bill  of  particu- 
lars, under  section  454  of  the  Code  of  Civil 
Procedure. — ^McFarland  v.  Holcomb,  123  Cal. 
64,  55  Pac.  761. 

The  complaint  is  not  demurrable  for  uncer- 
tainty or  ambiguity  because  not  stating  the 
times  at  which  the  services  were  rendered, 
or  when  the  items  thereof  accrued,  or  the 
amounts  claimed  for  the  several  kinds  of  ser- 
vices, nor  because  it  cannot  be  determined 
therefrom  what  part  of  the  claim  is  barred  by 
the  statute  of  limitations. — ^McFarland  v.  Hol- 
comb, 123  Cal.  84,  55  Pac.  761. 

In  an  action  for  salary  as  stage  manager 
of  a  theater,  the  court  charged  that  if  plain- 
tiff agreed  to  devote  his  whole  time  to  the 
theater,  and  to  the  duties  of  his  employment, 
and  to  advise  with  defendant  during  business 
hours,  and  when  requested,  regarding  the 
stage  or  business  affairs,  but  failed  and  neg- 
lected anyportion  of  his  duties,  he  could  not 
recover.  Held,  that  the  charge  was  not  pre- 
judicially erroneous,  as  allowing  the  original 
written  contract  to  be  varied  by  parol,  or  as 
implying,  without  evidence  to  support  it  that 
his  employment  included  other  duties  than 
that  of  stage  manager;  the  evidence  showing 
that  his  duties  included  the  alleged  additional 
promises,  and  the  court  having  also  charged 
that  defendant  employed  plaintiff  as  stage 
manager  and  could  not  require  of  him  any 
formal  contract  differing  from  that  shown 
by  the  original  correspondence,  nor  to  per> 
form  any  duties  not  appertaining  to  his  em- 
ployment, and  that  the  employer  was  entitled 
to  the  employee's  services  during  reasonable 
hours  of  his  employment,  and  that  the  jury 
must  determine  plaintiff's  duties  as  stage 
manager,  and  whether  he  had  neglected  them. 
Nash  V.  Kreling,  6  CaL  Unrep.  233,  56  Pac. 
260. 

In  an  action  by  an  employee  for  services. 
Civil  Code,  section  1980,  providing  that  con- 
tracts of  service  as  against  the  employee 
shall  be  limited  to  two  years,  cannot  be  relied 
on  as  a  defense  unless  pleaded. — Stone  v. 
Bancroft,  139  CaL  78,  70  Pac.  1017;  judgment 
affirmed,  139  Cal.  78,  72  Pac.  717. 

Where  a  singer's  contract,  providing  that 
either  party  desiring  to  terminate  the  engage- 
ment should  give  six  months'  notice  to  the 
other,  was  broken,  and  she  was  discharged 
without  notice,  the  remedy  was  an  action 
for  breach  of  contract,  and  not  for  tort. — 
Westwater  v.  Bector  etc.  of  Grace  Church, 
140  CaL  339,  73  Pac.  1055. 


In  an  action  by  a  singer  to  recover  dam- 
ages for  a  discharge  without  notice,  in  viola- 
tion of  her  contract,  a  complaint  alleging  such 
discharge,  and  that  the  same  was  malicious, 
and  for  the  purpose  of  injuring  her  feelings 
and  reputation,  and  that  she  had  been 
greatly  humiliated  thereby,  etc.,  but  failing 
to  allege  the  wages  she  was  receiving,  or  that 
anything  was  due  her  when  she  was  dis- 
missed, or  that  she  could  not  get  employment 
in  her  profession  at  better  wages,  was  de- 
murrable.— Westwater  v.  Bector  etc.  of  Grace 
Church,  140  Cal.  339,  73  Pac.  1055. 

Statements  made  by  the  manager  of  the 
corporation  during  the  course  of  the  con- 
tinuous employment  of  plaintiff  by  the  cor- 
poration under  the  manager's  authority  with 
reference  to  the  terms  of  the  employment 
were  admissible  as  tending  to  show  those 
terms. — Brown  v.  Crown  Gold  Milling  Co., 
150  Cal.  376,  89  Pac.  86. 

An  instruction  that  if  the  jury  found 
that  the  agreement  was  that  plaintiff  should 
work  for  two  dollars  and  fifty  cents  per  day 
until  the  company  was  in  a  condition  to  pay 
more,  or  untU  it  got  in  a  more  prosperous 
condition,  ''then  the  defendant  had  no  right 
to  discharge  the  plaintiff  without  cause,"  does 
not  improperlv  assume  that  plaintiff's  dis- 
charge by  defendant  was  wrongful,  or  take 
that  question  from  the  jury.  It  was  subject 
to  a  reasonable  application  by  the  jury  to 
the  evidence;  and  if  defendant  wanted  it 
more  clearly  stated,  it  should  have  asked  the 
court  to  make  it  so. — Brown  v.  Crown  Gold 
Milling  Co.,  150  Cal.  376,  89  Pac.  86. 

A  complaint  stating  that  plaintiff  per- 
formed certain  services  for  the  defendant 
and  alleging  their  reasonable  value,  and  that 
they  were  rendered  at  the  special  instance 
and  request  of  the  defendant,  states  a  suf- 
ficient cause  of  action  on  quantum  meruit. 
From  these  facts  the  law  implies  a  promise  to 
pay  the  reasonable  value,  and  an  averment 
of  an  express  promise  to  that  effect  is  sur- 
plusage which  will  not  vitiate  the  pleading. 
Brown  v.  Crown  Gold  Milling  Co.,  150  Cal. 
376,  89  Pac.  86. 

In  a  view  of  the  circumstances  and  terms 
of  the  contract,  the  court  properly  refused 
an  instruction  that  receipts  for  weekly  salary 
"in  full  for  account"  must  be  regarded  as  a 
deliberate  admission  that  the  rate  of  com- 
pensation stated  therein  was  the  rate  ex- 
pressly agreed  upon,  and  properly  instructed 
the  jury  "that  a  receipt  is  never  conclusive; 
it  is  always  open  to  explanation,  and  the  pur- 
pose for  which  it  was  given  may  be  shown." 
Brown  v.  Crown  Gold  Milling  Co.,  150  Cal. 
876,  89  Pac.  86. 

An  instraction  "that  where  a  servant  has 
been  wrongfully  discharged  during  the  term 
of  his  service,  or  where  the  term  of  service 
is  otherwise  closed  by  his  employer's  action, 
the  employee  may  treat  the  contract  as  re- 
scinded and  sue  on  a  Quantum  meruit  for 
the  reasonable  value  ox  the  services  per- 
formed" neither  assumes  a  "wrongful  dis- 
charge" nor  is  objectionable  in  the  use  of  the 
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words  "or  where  tlie  term  of  serviee  is  other- 
wise closed  by  his  employer's  action."— 
Brown  v.  Crown  Gold  Milling  Co.,  150  CaL 
376,  89  Pae.  86. 

Where  workmen  have  a  legal  right  to  qnit 
work,  their  mere  motive  or  reason  in  so  do- 
ing cannot  be  questioned.  A  bad  motive 
does  not  convert  an  act,  otherwise  lawful, 
into  a  ground  of  action. — Parkinson  Co.  ▼. 
Building  Trades  Council,  154  Cal.  581,  16 
Ann.  Cas.  1165,  21  L.  B.  A.  (N.  8.)  550,  98 
Pac.  1027. 

An  allegation  in  the  complaint  in  an  action 
for  the  breach  of  a  contract  of  employment 
that  the  plaintiff  was  employed  by  the  de- 
fendants to  act  as  overseer  of  their  lands 
and  the  buildings  thereon,  for  a  stated  period, 
is  sustained  by  his  testimony  that  he  was 
employed  by  them  for  such  period  at  a  stated 
salary  and  had  charge  of  the  buildings  and 
performed   other   services.^-Seymour  v.   Oel- 

richs,  162  CaL  318,  122  Pac.  847. 

• 

In  an  action  upon  a  written  contract  of 
employment  of  the   personal  service  of  the 

Slaintiff  for  the  defendant,  as  foreman  and 
indscape  gardener,  at  a  fixed  salary,  by 
which  the  plaintiff  was  required  to  give  his 
whole  time  and  attenticm  to  the  work,  and 
to  keep  the  premises  and  the  roads  therein 
in  perfect  repair,  the  latter  obligation  can 
only  reasonably  be  construed  to  mean  such 
repairs  as  would  result  from  the  personal 
efforts  of  the  plaintiff  properly  directed,  and 
under  an  issue  as  to  performance,  and  a  de- 
fense of  damages  for  nonperformance  of  the 
contract .  for  repairs,  evidence  is  admissible 
for  the  plaintiff  to  show  that  the  omission 
fully  to  perform  was  occasioned  by  defend- 
ant's acts  in  requiring  labor  outside  of  his 
employment,  so  as  to  render  full  performance 
of  the  contract  for  perfect  repair  of  the  prem- 
ises impossible.— Sexton  v.  Bichardson,  6  Cal. 
App.  459,  92  Pac.  395. 

In  such  case  the  court  properly  refused 
to  iiistruct  the  jury  that  if  plaintiff  was  pre- 
vented by  defendant  from  devoting  his  entire 
time  and  skill  to  the  prosecution  of  the  work, 
or  that  he  assumed  at  defendant's  request 
other  duties  which  interfered  with  his  em- 
ployment, still  he  would  not  be  absolved  from 
carrying  out  the  terms  and  provisions  of  the 
contract. — Sexton  v.  Bichardson,  6  Cal.  App. 
459,  92  Pac.  395. 

In  an  action  to  recover  damages  for  a 
breach  of  a  contract  for  employment  by  the 
defendant  of  the  plaintiff's  services  as  a 
dentist  for  afternoon  service  at  a  monthly 
salary  for  a  stated  term  of  one  year  by  a 
wrongful  discharge  of  tho  plaintiff,  the  plain- 
tiff established  a  prima  facie  case  by  proof 
of  the  employment,  the  amount  of  his  salary, 
and  his  discharge  before  the  end  of  his  term 
of  employment. — Nuckolls  v.  College  of 
Physicians,  7  Cal.  App.  233,  94  Pac.  81. 

It  was  no  part  of  the  plaintiff's  caae  in  chief 
to  prove  that  the  reason  given  by  defendant 
for  his  discharge  was  that  the  defendant 
wished  to  employ  another  dentist  who  wa» 


Indebted  to  defendant,  but  where  defendant 
sought  to  prove  that  plaintiff  was  discharged 
for  neglect  of  duty,  the  plaintiff  was  entitled 
to  rebut  such  evidence  by  proof  that  they 
assigned  another  reason  for  the  diBcharge, 
and  the  fact  that  he  offered  such  rebuttal 
evidence  in  chief  became  a  harmless  irregu- 
larity.— Nuckolls  ▼.  College  of  Physicians,  7 
Cal.  App.  283,  94  Pac.  81. 

Where  the  facts  were  that  the  plaintiff 
received  «  letter  from  the  defendant  before 
the  services  were  rendered  offering  plaintiff 
one-sixth  interest  in  the  property  if  he  would 
render  the  services  required,  which  was  ac- 
cepted, and  in  a  subsequent  interview  it  was 
orally  agreed  that  he  would  pay  to  plaintiff 
one-sixth  of  the  gross  receipts  from  sales  of 
the  property  if  he  would  render  the  services 
requested,  which  were  rendered  accordingly, 
the  cause  of  action  was  not  based  upon  the 
acceptance  of  the  offer  made  by  letter,  but 
upon  the  parol  contract  which  resulted  when 
the  parties  were  brought  together. — ^Parker 
▼.  Hemdon,  19  CaL  App.  451,  126  Pac.  183. 

The  action,  as  shown  by  the  record,  is  not 
for  an  accounting,  but  for  breach  of  contract 
to  pay  a  proportionate  sum,  which  plaintiff  is 
unable  to  state  precisely  for  reasons  alleged, 
and  therefore  asks  the  court  to  determine  the 
same  and  give  judgment  therefor. — ^Parker  ▼. 
Hemdon,  19  Cal.  App.  451,  126  Plic.  183. 

Claim  based  on  wrongful  discharge  as 
a  setoff.    6  L.  B.  A.  (N.  8.)  118. 

Claim  for  damages  for  breach  of  employ- 
ment contract  maturing  after  appoint- 
ment of  receiver  as  provable  against 
assets  in  his  hands.  Ann.  Cas.  1913D, 
1185. 

J»  servant  bound  by  reetrictive  provision 
against  conducing  rival  busineas, 
where  he  is  wrongfully  discharged.  1 
B.  B.  C.  502. 

Becovery  as  a  bar  or  estoppeL  6  L.  B.  A. 
(N.  S.)  119. 

Bemedy  for  wrongful  discharge.  5  L. 
B.  A.  760;  24  L.  B.  A.  231. 

Bemedy  of  servant  wrongfully  diacharged 
before  the  expiration  of  his  contract. 
43  Am.  Dec.  205,  58  Am.  Bep.  828,  51 
Am.  St.  Bep.  515. 

Bemedy  of  wrongfully  discharged  servant 
by  action  for  damages  for  breach  of 
contract.    6  L.  B.  A.  (N.  S.)  50. 

Bemedy  of  wrongfully  discharged  servant 
with  respect  to  services  actually  ren- 
dered.   5  L.  B.  A.  (N.  8.)  579. 

Bight  to  recover  for  wrongful  discharge 
of  servant.    58  Am.  Bep.  828. 

Bight  of  servant  to  recover  wages  sub- 
sequent to  wrongful  dismissal.  13 
Ann.  Cas.  112;  Ann.  Cas.  1912B,  365; 
Ann.  Cas.  1916A,  472. 

Bight  of  wrongfully  disdiarged  eervaat 
to  recover  wages  for  contract  period 
subsequent  to  discharge.  5  L.  B^  A. 
(N.  &)  439;  28  L.  B.  A.  (N.  a)  677. 
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Bight  to  serTiee  reward  or  bonus,  of 
Eervant  discharged  without  cause  be- 
fore stipulated  term  of  service.  44 
L.  B.  A.  (N.  8.)  1214. 

Bights  and  remedies  of  servant  dis- 
charged for  good  cause.  5  L.  B.  A. 
(N.  S.)   524. 

Wrongful  discharge  of  the  servant  by 
the  master,  right  to  recover  for.  43 
Am.  Dec.  205;  58  Am.  Bep.  828;  51 
Am.  8t.  Bep.  515. 

§13.   Admissibility  of  ovideiiee. 

A  written  proposition  by  defendant  to 
plaintiflf  recited  that  "we  will  pay  you  a 
commission  of  seven  and  one-half  per  cent 
on  all  orders  taken  by  you  and  shipped  by 
ns  between  this  date  and  October  31,  1887. 
You  are  not  to  pay  out  any  money  or  con- 
tract any  obligation  of  whatever  nature  for 
us,  nor  represent  us  in  any  legal  proceeding 
of  any  kind  or  in  any  place,  unless  specially 
authorized  in  writing  so  to  do.  Your  duty 
to  ns  is  to  take  orders  for  our  goods.  We 
reserve  the  right  to  decline  sueb  orders  as 
we  may  not  want  to  fill";  and  tbe  same  was 
orally  accepted  by  plaintiff.  Held,  in  an 
action  by  plaintiff  for  a  wrongful  discharge, 
that  ori^l  evidence  was  inadmissible  to  change 
or  enlarge  the  terms  of  the  contract  thus 
made,  except  as  to  matters  necessarily  im- 
plied in  it  or  necessary  to  its  performance. — 
Wiley  V.  California  Hosiery  Co.,  3  Cal.  Unrep. 
814,  32  Pae.  522. 

In  such  action  evidence  of  a  usage  by 
which  plaintiff  was  allowed,  in  his  discretion, 
to  make  reductions  within  certain  limits  from 
the  price  list,  in  so  far  as  the  same  was  in- 
consistent with  the  written  agreement  and 
positive  instructions  of  defendant,  was  inad- 
missible.— ^Wiley  V.  California  Hosiery  Co.,  3 
Cal.  Unrep.  814,  32  Pac.  522. 

Evidence  generally.    6  L.  B.  A.  (N.  S.) 

68. 


S14. 


Bnles  for  ertimating  damages. 


Servant  properly  discharged  and  ejected 
from  premises  for  refusal  to  leave  after  no- 
tice can  recover  only  nominal  damages. — De 
Briar  v.  Mintum,  1  Cal.  450. 

Where  a  contract  for  service  is  made  for 
a  fixed  period  if  the  employer  without  good 
caase  discharge  the  servant  before  its  ter- 
mination he  is  still  liable,  and  the  servant 
may  recover  the  stipulated  wages. — Webster 
v.  Wade,  19  Cal.  291,  79  Am.  Dec.  218. 

A  discharged  employee  cannot  lie  by  nn- 
employed  for  the  remainder  of  the  term,  and 
then  claim  full  compensation,  but  he  is  bound 
to  make  the  best  use  of  his  time. — ^Utter  ▼• 
Chapman,  38  Cal.  659. 

When  employee  discharged  without  cause 
has  folly  performed  Ms  contract,  he  may  re- 
cover full  contract  price. — ^Webb  ▼.  Trescony, 
76  CaL  621,  623,  18  Pac.  796. 


In  an  action  for  wrongful  discbarge  of 
traveling  salesman  under  a  contract  for  a 
specified  time,  under  which  contract  he  was 
to  receive  a  commission  of  seven  and  one- 
half  per  cent  on  all  orders  taken  and  goods 
shipped,  plaintiff  is  not  entitled  to  recover 
the  specified  eommission  on  the  amount  of 
goods  sold  by  other  salesmen  for  defendant 
in  territory  in  which  plaintiff  claimed  the 
exclusive  right  to  sell  for  it,  since  he  had 
not  such  privilege  under  the  contract. — Wiley 
V.  California  Hosiery  Co.,  8  Cal.  Unrep.  814, 
32  Pac.  522. 

The  fact  that  plaintiff,  for  three  years 
preceding  such  contract,  had  solicited  orders 
for  defendant  in  such  territory,  would  not 
entitle  him  to  such  privilege,  and  evidence 
of  such  fact  is  inadmissible. — ^Wiley  v.  Cali- 
fornia Hosiery  Co.,  3  Cal.  Unrep.  814,  32  Pac. 
522. 

In  such  action  plaintiff  testified  that  he 
told  defendant's  secretary  that  he  could  not 
sell  their  goods  alone  for  less  than  ten  per 
cent,  and  the  former  promised  him  a  side  line 
of  flannels;  that  "I  said  that  is  just  what  I 
wanted,  and  on  the  strength  of  that  we 
entered  into  this  contract.  I  told  him  I  was 
to  have  a  line  of  gloves  in  connection  with 
defendant's  goods."  Held,  that  plaintiff  was 
not  entitled  to  recover  for  commissions  that 
he  would  have  made  on  the  sale  of  gloves 
during  the  remainder  of  his  term  of  employ- 
ment, in  the  absence  of  any  other  evidence 
of  a  contract  with  defendant  in  relation 
thereto.— Wiley  v.  California  Hosiery  Co.,  3 
Cal.  Unrep.  814,  32  Pac.  522. 

In  an  action  for  wrongful  discharge  as 
traveling  salesman,  the  rule  for  estimating 
the  amount  of  sales  plaintiff  would  have 
made  during  the  remainder  of  his  term  of 
employment  should  be  based  on  the  sales 
made  during  the  part  of  the  term  which  had 
expired  at  the  time  of  the  discharge,  modified 
by  the  facts  as  to  whether  the  sales  would  be 
greater  or  less  during  the  early  or  later 
period. — Wiley  v.  California  Hosiery  Co.,  3 
Cal.  Unrep.  814,  32  Pac.  522. 

When  contract  of  employment  is  wrong- 
fully terminated  by  the  employer,  the  meas- 
ure of  damages  sustained  by  the  employee 
includes  the  outlay  necessarily  incurred  in 
preparing  to  perform  the  contract  and  while 
engaged  in  its  performance,  and  any  addi- 
tional expense  to  which  he  is  subject  after 
termination  of  the  employment,  growing  out 
of  his  preparations  for  the  work,  or  result- 
ing from  his  enforced  idleness,  and  the  rea- 
sonable value  of  his  own  services  and  of  the 
use  of  the  property  and  a  portion  of  the 
profits  which  he  would  have  made  under  the 
contract. — Cederberg  ▼.  Bobison,  100  Cal. 
93,  34  Pac.  625. 

In  case  of  breach  of  a  contract  of  employ- 
ment by  discharge  of  the  employee,  the 
proper  remedy  is  an  action  of  damages  for 
such  breach;  but  where  the  employee  is  not 
discharged,  and  does  not  voluntarily  leave 
the    employment^    or    relinquish    his    claims 
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under  the  contract,  an  action  will  lie  upon 
the  contract  in  favor  of  the  employee  for 
the  agreed  salary,  notwithstanding  his  non- 
performance of  the  agreed  services,  where 
such  nonperformance  was  owing  to  the  fail- 
ure or  neglect  of  the  employer  to  furnish 
continuous  employment,  or  to  his  prevention 
of  performance  by  the  employee. — Stone  ▼. 
Bancroft,  112  Cal.  652,  44  Pac.  1069. 

Where  plaintiff,  in  consideration  of  de- 
fendant's agreement  to  permanently  employ 
him  as  agent  to  manage  his  building  after  its 
completion  at  one  hundred  and  fifty  dollars 
per  month,  agreed  until  the  completion  of 
the  building  to  work  for  sixty  dollars  a 
month,  and  'defendant  breached  the  agree- 
ment to  permanently  employ  him,  plaintiff 
was  entitled  to  recover  the  reasonable  value 
of  his  services  rendered  before  the  building 
was  completed. — Davidson  v.  Laughlin,  138 
Cal.  320,  5  L.  B.  A.  (N.  S.)  679,  71  Pac.  345. 

Where  one  employed  to  render  servieet  ia 
ready  and  willing  to  perform  his  duties,  but 
is  prevented  by  the  employer,  the  presump- 
tion, in  the  absence  of  any  claim  that  he 
could  have  obtained  or  did  obtain  other  em- 
ployment, is  that  he  was  damaged  in  the  sum 
he  would  have  received  under  the  contract, 
had  he  performed  the  services. — ^Hancock  v. 
Board  of  Education,  140  Gal.  554,  74  Pac.  44. 

In  the  absence  of  essential  averments  that 
plaintiff  was  receiving  specified  wages,  and 
that  upon  dismissal  of  her  by  the  defendant 
without  her  fault  and  without  notice,  in  vio- 
lation of  the  contract,  she  could  not  obtain 
a  position  in  which  she  could  make  as  much 
wages,  she  can  recover  no  damages  for  the 
breach  of  the  contract  of  employment. — 
Westwater  v.  Beetor,  etc.,  of  Grace  Church, 
140  Cal.  339,  73  Pac.  1055. 

Under  Civil  .Code,  sections  3300,  3301,  pro- 
viding that  for  breach  of  an  obligation  aris- 
ing from  contract  the  measure  of  damages 
is  the  amount  which  will  compensate  the 
party  aggrieved  for  all  detriment  proxi- 
mately caused  thereby,  and  that  no  damages 
can  be  recovered  which  are  not  clearly  ascer- 
tainable in  both  their  nature  and  origin,  a 
singer  discharged  from  her  employment  with- 
out notice,  in  violation  of  her  contract,  could 
not  recover  damages  to  her  health,  nor  for 
injury  to  her  feelings  or  reputation,  by  rea- 
son of  such  discharge. — Westwater  v.  Beetor, 
etc.,  of  Grace  Church,  140  Cal  339,  73  Pac. 
1055. 

Where  an  employee  is  discharged  by  his 
employer  without  cause  during  the  term  of 
his  employment,  he  may  regard  the  contract 
as  rescinded,  and  sue  upon  a  quantum  meruit, 
find  recover  the  reasonable  value  of  his  ser- 
vi<*es,  as  if  the  special  contract  of  employ- 
ment had  never  been  made. — Brown  v.  Crown 
Gold  Milling  Co.,  150  Cal.  376,  89  Pac.  86. 

In  an  action  for  the  violation  of  the  terms 
of  a  contract  of  hiring,  instituted  before  the 
ftipiration  of  the  period  for  which  the  em- 
ployment was  to  have  continued,  the  meas- 
oro  of  damages  is,  prima  facie,  the  contract 
^rU%  for  the  entire  period^  less  such  earnings 


from  other  employments  in  which  the  plain- 
tiff might  have  been  engaged  after  his  dis- 
eharge,  and  also  what  he  may  earn,  by  the 
exercise  of  reasonable  exertion  and  diligence, 
during  the  balance  of  the  unexpired  term. — 
Seymour  v.  Oelrichs,  156  GaL  782,  134  Am. 
St.  Bep.  154,  106  Pac.  88. 

The  rule  applicable  to  the  measure  of  dam- 
ages for  breach  of  a  contract  of  employment 
for  the  whole  time,  that  it  is  the  amount 
that  would  have  been  earned  under  the  eon- 
tract,  after  deduction  of  all  sums  earned,  or 
which  he  might  by  reasonable  diligence  have 
earned  during  the  time,  has  no  application, 
by  way  of  deduction,  to  the  ease  of  the  em- 
ployment of  the  services  of  a  dentist  for 
afternoon  service  only,  where  the  evidence 
shows  that  the  amount  earned  by  him  during 
the  term  could  have  been  earned  by  him  in 
forenoon  service,  in  addition  to  the  amount 
which  he  might  have  earned  under  the  eon- 
tract  of  employment. — ^Nuckolls  v.  College  of 
Physicians,  7  Cal.  App.  233,  94  Pac.  81. 

Other  employment  in  mitigation  or  ve* 
duction.    6  L.  B.  A.  (N.  8.)  94. 

Bestrictions  as  to  scope  and  amount.  6 
L.  B.  A.  (N.  S.)  111. 

Bules  applicable  to  .contracts  for  legal 
services.    6  L.  B.  A.  (N.  S.)  92. 

Bule  where  compensation  is  based  on 
fmits  or  profits  of  the  enterprise.  6 
Ij.  B.  a.  (N.  S.)  85. 


S15. 


denee. 


Wetgfrt  aiid  •ofictency  of   cflp 


In  such  action  plaintiff  admitted  that  he 
took  orders  at  prices  below  those  given  to 
him  by  defendant,  and  without  its  express 
permission,  and  that,  when  he  told  defend- 
ant's secretary  that  he  could  not  get  sneh 
prices  of  certain  persons,  he  said,  "Ton  have 
got  to  get  these  prices  for  the  goods,  or  ^se 
not  sell  them,  and  the  goods  have  to  bring 
that  price  this  year."  The  evidence  showed 
that  defendant  wrote  plaintiff  several  times 
protesting  against  his  taking  orders  at  cut 
prices,  and  finally  wrote  him  that  "We  will 
have  no  man  working  for  us  in  any  manner 
who  will  not  take  our  instructions.  Because 
you  have  been  with  us  a  lon^  time,  we  again 
give  you  your  choice  of  doing  as  we  want 
you  to  do,  or  return  our  samples  and  refer- 
ence book";  and  that  plaintiff  replied  that 
"Ton  have  been  the  only  violators  of  the 
contract,  and  I  defy  you  to  show  a  point 
wherein  I  have  not  fulfilled  it  to  the  letter. 
In  your  letter  of  July  7th,  you  state  I  may 
consider  myself  no  longer  in  the  employ  of 
your  company.  I  consider  a  full  discharge." 
Held,  that  plaintiff  voluntarily  quit  defend- 
ant's employ,  rather  than  eomj^y  with  rea- 
sonable instructions,  and  the  evidence  did 
not  support  a  verdict  for  plaintiff. — Wiley  t. 
California  Hosiery  Co.,  3  Cal.  Unrep.  81^  8S 
Pac.  522. 


§16. 


Xnstnictioiu 


An   instruction  in   sueh  ease  that,  if  tlie 
jury  found  for  plaintiff,  they  should  fiad  the 
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amoQnt  of  defendant's  g^ods  plaintiff  woold 
bave  sold  daring  the  remainder  of  his  term 
of  employment,  and  allow  seven  and  one-half 
per  cent  thereon,  is  erroneons,  since  it  fails 
to  take  into  account  plaintiff's  expenses, 
which  should  be  deducted  therefrom. — Wiley 
V.  California  Hosiery  Co.,  8  Cal.  Unrep.  814, 
32  Pac.  522. 


n.    SEEVICBS     AlVD     OOMPENSATIOK. 
A.    PEBFOBMANCE  OF  SERVICES. 

§17.    BafUdmuj  of  peaffoimaace  in  general. 

Work  for  other  parties,  during  holidays 
and  extra  hours,  which  in  no  way  resulted' 
in  damages  to  the  employer,  or  interfered 
with  his  business,  does  not  disclose  any 
breach  of  the  contract  and  where  the  court 
allowed  the  employer  the  benefit  of  the 
money  received  from  outside  work,  there 
can  be  no  cause  of  complaint  upon  his  part 
baaed  thereon. — ^Hermann  ▼.  Littiefleld,  109 
CaL  430,  42  Pac.  443. 

In  an  action  upon  a  contract  of  employ- 
ment at  an  agreed  monthly  salary  for  a  fixed 
period,  where  it  appears  that  there  was  no 
discharge  from  the  employment,  but  that 
there  was  a  failure  of  serrice  owing  to  the 
fault  of  the  employer,  notwithstanding  the 
employee  was  ready  and  willhig  to  perform 
the  contract,  it  is  no  defense  that  the  plain* 
tiff  did  not  perform  his  duties  thereunder, 
but  the  contract  of  employment  is  binding, 
and  the  agreed  salary  may  be  collected  by 
the  employee. — Stone  ▼.  Bancroft,  112  Cal. 
652,  44  Pac.  1069. 

Contract  to  devote  one's  "whole  time"  to 
management  of  business  is  not  violated  by 
occasional  absence  not  resulting  in  defective 
management  or  loss  of  any  kind.— Shoe- 
maker V.  Acker,  116  Cal.  239,  243,  244,  48 
Pac.  62. 

Where,  during  the  term  of  a  contract  of 
employment,  defendant  prevented  nlaintiff 
from  working  under  the  contract,  tne  fact 
that  plaintiff  devoted  a  small  portion  of  the 
period  to  other  work,  which  did  not  inter- 
fere with  his  efforts  on  defendant's  behalf 
under  the  contract,  did  not  constitute  a 
breach  of  contract  by  plaintiff,  so  as  to  pre* 
elode  his  recovery  of  salary  accrued.— Stone 
▼.  Bancroft,  139  Cal.  78,  70  Pac.  1017,  judg. 
ment  affirmed,  139  Cal.  78,  72  Pac.  717. 

Duty  of  servant  to  resume  work  after 
remoral  of  his  disability.  28  L.  B.  A. 
(N.  S.)  825. 

Entirety  of  contract  of  servant  and 
right  to  recover  on  part  performance. 
31  Am.  Bep.  100. 

Liability  of  employer  for  wages  of  em- 
ployee for  unexpired  contract  period, 
where  employer  goes  out  of  business. 
6  Ann.  Cas.  236. 

• 

Bight  of  servant  to  recover  wages  for 
time  lost  on  account  of  illness.  Ann, 
Cas.  1912A,  1181. 


Substantial  performanee  by  employer; 
duty  of  servant  to  aeeept  work  offered. 
85  L.  B.  A.  516. 


§18.    Prodncte  or  pcooeedo  of  Mrvtceik 

Whatever  the  servant  received  from  any 
source  during  the  employment  belonged  to 
the  employer;  and  any  property  acquired  by 
him  during  the  employment  ought  to  have 
been  taken  for  his  employer;  yet  as  to  the 
latter,  it  can  only  apply  to  such  property 
received  by  the  employer  which  is  assignable 
or  transferable  in  character. — Sumner  v. 
Nevin,  4  Cal.  App.  347,  87  Pac.  1105. 

Abstracts  from  official  records.  5  L.  B. 
A.  (N.  S.)  1190. 

Engagement  of  employee  for  the  pur- 
pose of  making  improvements  in  spe- 
cific articles.    5  L.  B.  A.  (N.  S.)  1181. 

Inventions  made  by  servant,  rights  of 
employer    thereto.    52    Am.    St.    Bep. 

820. 

Literary  work  of  employees.  5  L.  B.  A. 
(N.  S.)  1187. 

■  Done  in  connection  with  official 
duties.    5  L.  B.  A.  (N.  S.)  1193. 

Musical  compositions.  5  L.  B.  A.  (N. 
S.)    1189. 

Notes  to  new  editions  of  books  previ- 
ously copyrighted  by  the  employer.  5 
L.  B.  A.  (N.  S.)   1192. 

Befusal  of  employee  to  disclose  the  re- 
sults of  discoveries  made  by  him; 
when  deemed  to  be  a  breach  of  duty. 
5  L.  B.  A.  (N.  S.)  1187. 

Bespective  rights  of  master  and  servant 
in  intellectual  work.    51  L.  B.  A.  359. 

Bight  to  copyright  in  work  done  in  con- 
nection with  official  duties.  1  B.  B.  C. 
329. 

Bight  to  invention  as  between  master 
and  servant,  where  servant  is  em- 
ployed to  embody  master's  conception 
m  practical  form.     10  Ann.  Cas.  553. 

Bights  of  an  employer  in  respect  to  the 
results  of  literary  or  artistic  work 
performed  by  the  employee;  generally. 
5  L.  B.  A.  (N.  S.)  1187. 

(Bights  of  employer  and  employee  with 
respect  to  literary  or  pictorial  work 
of  employee.    1  B.  B.  C.  324. 

Bight  of  master  to  inventions  of  ser- 
vant.    2  L.  B.  A.  (N.  S.)  1173. 

Bights  of  employers  and  employees  con- 
sidered with  reference  to  the  patent 
laws.    5  L.  B.  A.  (N.  S.)  1178. 

Shopright,  or  license  to  use  thing  pat- 
ented.   8  L.  B.  A.  (N.  S.)  1176. 

§  19.    Actions  by  aerrant  for  broach  of  conp 
tract. 

Agreed  salary  of  servant  employed  for  a 
month  and  continuing  in  serrice  continues 
afterward  under  the  contract,  and  he  eannot 
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reeover  upon  qoantum  meruit. — Nicholson  v. 
Patchin,  5  Cal.  474. 

Where  a  servant  has  been  employed  at  a 
stated  rate  of  wages  in  a  particular  busi- 
ness in  another  state,  and  the  business  has 
been  broken  up  and  closed,  and  the  servant 
paid  up  and  discharged,  and  afterward  the 
same  servant  goes  into  the  service  of  the 
same  employer  in  a  new  business,  and  there 
is  a  conflict  of  evidence  as  to  whether  the 
servant  had  continued  to  perform  service  un- 
der the  old  contract,  the  court  should  in- 
struct the  Jurv  that  the  above  state  of  facts 
were  not  evidence  of  a  continuing  contract 
of  hiring  at  the  former  rate  of  wages. — ^iSeed 
V.  Swift,  45  Cal.  255. 

In  an  action  by  an  employee  for  services, 
it  was  not  necessary  for  defendant  to  plead 
Civil  Code,  section  1980,  providing  that  con- 
tracts for  service,  as  against  the  employee, 
shall  be  limited  to  two  years,  in  order  to  be 
entitled  to  rely  thereon  as  a  defense. 
(Judgment,  139  Cal.  78,  70  Pac.  1017,  af- 
firmed.)— Stone  V.  Bancroft,  139  Cal.  78,  72 
Pac.  717. 

Civil  Code,  section  1980,  provides  that  a 
contract  to  render  personal  services  cannot 
be  enforced,  as  against  the  employee,  beyond 
the  term  of  two  years  from  the  commence- 
ment of  service  under  it,  but,  if  the  em- 
ployee voluntarily  continues  his  service 
thereunder  beyond  that  time,  the  contract 
may  be  referred  to  as  affording  a  presump- 
tive measure  of  compensation.  Held,  that 
such  section  did  not  prevent  an  employee 
from  maintaining  an  action  on  the  contract 
for  a  breach  occurring  after  two  years. 
(Judgment,  139  Cal.  78,  70  Pac.  1017,  af- 
firmed.)— Stone  ▼.  Bancroft,  139  Cal.  78,  72 
Pac.    717. 

Where,  in  an  action  on  a  contract  of  em- 
ployment, the  jury  were  warranted  in  finding 
that  there  had  been  no  substantial  breach  by 
plaintiff,  an  instruction  that,  if  he  entered 
into  or  engaged  directly  or  indirectly  in  any 
mercantile  or  manufacturing  business,  the 
verdict  must  be  for  defendant,  was  properly 
refused.  (Judgment,  139  Cal.  78,  70  Pac. 
1017,  affirmed.)— Stone  v.  Bancroft,  139  Cal. 
78,  72  Pac.  717. 

Where  an  employer  writes  a  letter  discharg- 
ing an  employee  during  the  term  of  his  em- 
ployment, but  subsequently  gives  him  em- 
ployment on  his  insistence  that  he  is  not  dis- 
charged, and  thereafter  flnaHy  discharges  him 
before  the  expiration  of  the  term,  the  em- 
ployee may  maintain  an  action  for  the  salary 
due  upon  the  contract  of  employment  after 
such  discharge,  rather  than  an  action  for  dam- 
ages by  reason  of  his  discharge,  under  the  rule 
permitting  an  employee  to  recover  in  an  ac- 
tion for  his  salary  due  upon  his  contract  of 
employment  whenever  there  is  room  for  a 
reasonable  doubt  as  to  which  form  of  remedy 
he  should  seek. — Parr  v.  Baer,  24  Cal.  App. 
149.  140  Pac.  712. 

If  the  action  is  treated  upon  the  trial  as 
one  to  recover  what  was  actually  and  justly 


due  the  plaintiff  without  respect  to  the  form 
of  the  action,  and  is  thua  tried  on  its  meritsy 
the  judgment  for  the  plaintiff  should  not  be 
reversed  on  appeal  for  any  alleged  defect  in 
form  in  no  way  affecting  the  merits  of  the 
ease.— Parr  ▼.  Baer,  24  Cal.  App.  149,  140 
Pac.  712. 

§20.    Actions  against  Mmnt 

Where  the  contract  of  employment  ealled 
for  an  equal  division  of  all  commissions  on 
the  sale  of  real  estate  secured  by  the  ser- 
vant while  the  employment  continued,  and 
provided  for  fifteen  days'  notice  of  discon- 
tinuanee,  and  the  servant  inconsistently 
took  employment  from  another,  while  he  was 
obligated  under  his  contract  to  devote  all 
his  time  to  his  employer,  the  employer  is 
entitled  to  enforce  an  accounting  of  one- 
half  of  all  sales  made  by  the  servant  under 
the  new  employment  until  the  expiration  of 
the  fifteen  days'  notice  given  by  the  servant 
to  terminate  the  employment. — Sumner  ▼. 
Nevin,  4  Cal.  App.  347,  87  Pac.  1105. 

liability  of  servant  to  master  for  lack 
of  care,  skill  or  diligence  in  perform- 
ing work.    Ann.  Cas.  1913A,  454. 

Personal  liability  of  agent  or  servant 
of  liquor  dealer  for  violation  of  liquor 
law.    19  Ann.  Cas.  582. 

Bight  of  master  to  accounting  or  dam- 
ages for  servant's  breach  of  contract 
in  failing  to  devote  whole  time  to 
master's  service.  Ann.  Cas.  1013B, 
611. 


B.    WAGES    AND    OTHEB    BEICUNEBA- 

TION. 

Assignment  of  future  earning!.  14  L. 
B.  A.  126. 

- —  Constitutionality  of  statute  re- 
stricting right  to  assign  salary  or 
wages.  28  L.  B.  A.  (N.  S.)  1108:  43 
L.  B.  A.   (N.  S.)   746. 

■■  Effect  of  discharge  in  bankruptcy 

upon  assignment  of  wages  to  be 
earned  in  the  future  under  contract 
terminable  at  will.  14  L.  B.  A.  (N. 
S.)  1025;  30  L.  B.  A.  (N.  S.)  375. 

—  Validity  of  assignment  of  wages 
or  salary  to  be  earned.  5  L.  Bw  A, 
(N.  S.)  565. 

— -  Validity  of  statute  making  assign- 
ment of  unearned  wages  invalid  ex- 
cept under  prescribed  conditions. 
Ann.  Cas.  1913B,  531. 

Constitutionality     of     statutes     against 
•  "company  stores."    21  L.  B.  A.  797. 

Constitutionality  of  statutes  as  to  mode 
of  payment  of  wages.  21  L.  B.  A. 
797. 


Constitutionality  of  statute  restricting 
right  to  assign  salary  or  wages.  28 
li.  B.  A.  (N.  8.)  1108;  48  L.  B.  A. 
(N.  S.)   746. 
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Dishonesty  as  affecting  right  to  wages. 
13  L.  E.  A.  72. 

Effect  of  fact  that  servant  is  entitled  to 
commissions  out  of  fund  on  his  prose- 
cution for  embezzlement  in  case  he  re- 
tains the  whole  fund.  13  L.  B.  A. 
(i>f.  S.)  511. 

Effect  of  receipt  of  wages  to  mitigate 
damages  for  personal  injury.  67  ll  B. 
A.  89. 

LegislatiTe  power  to  regulate  rate  of 
compensation  for  personal  seryices. 
33   L.   B.   A.   182. 

Payment  of  wages  as  test  of  existence 
of  relation.    37  L.  B.  A.  88. 

Payment  of  wages  as  test  of  existence 
of  relation  of  master  and  servant.  87 
Li.  B.  a.  38. 

Power  of  legislature  to  compel  employer 
to  pay  employee's  poll  tax.  9  L.  B. 
A.   (N.  8.)  306. 

Power  of  legislature  to  require  munici- 
pality to  pension  employees.  34  L.  B. 
A.  (N.  8.)  608. 

Proprietary  interest  of  a  master  in  the 
earnings  of  his  apprentice.  5  L.  B.  A. 
(N.    8.)    1156. 

Proprietary  Interest  of  a  master  in  the 
earnings  of  his  hired  servant.  5  Ic  B. 
A.    (N.   8.)    1162. 

Bights  of  employer  in  earnings  of  em- 
ployee.   5  L.  B.  A.  (N.  8.)   1155. 

Yalidity  and  effect  of  statutes  requir- 
ing wages  to  be  paid  in  lawful  money. 
28  L.   B.  A.  273. 

'Wlho  are  laborers  within  meaning  of 
statutes  protecting  wages.  18  iL  B. 
A.  305. 

§21.    Oompansatioa  in  g«n«ral. 

One  who  employ*  another  to  do  work  it 
liable,  primarily,  to  the  employee  for  his 
wages,  although  the  work  was  being  per- 
formed for  him  by  a  third  person  under  con- 
tract with  the  principal. — McFadden  ▼• 
Crawford,  39  Cal.  662. 

Employee  dischar^^ed  for  cause  is  not  en- 
titled to  compensation  since  last  day  upon 
which  same  became  due  to  him  under  con- 
tract.— Hartman  v.  Bogers,  69  Cal.  643,  646, 
11  Pac.  581. 

Under  a  contract,  signed  by  W.  and  ac- 
cepted by  the  W.  Company,  reciting  that, 
in  consideration  of  the  purchase  by  K.  of 
certain  shares  of  the  W.  Company,  and  the 
payment  by  K.  of  ten  thousand  dollars,  W. 
agrees  to  render  certain  services  to  the  com- 
pany for  five  years,  W.  is  entitled  to  no 
other  consideration  for  his  services  than 
that  stated  in  the  contract. — Wetmore  v.  C. 
A.  Wetmore  Co.,  113  Cal.  321,  45  Pac.  679. 

An  employee,  by  acquiescence  in  the  item- 
ized monthly  statements  rendered  by  his  em- 
ployer, in  which  he  is  credited  with  less 
than  hit  full  salary,  and  by  which  ha  is 


requested  to  advise  the  employer  of  any 
error  therein,  is  estopped  to  claim  salary  in 
excess  of  that  for  which  he  was  given  credit 
(Harrison,  J.,  dissenting). — Shade  v.  Sisson 
Mill  etc.  Co.,  115  Cal.  357,  47  Pac.  135. 

Plaintiff,  while  working  for  defendants  in 
grading  a  site  for  a  mill  on  government  land, 
found  and  took  possession  of  some  gold.  De- 
fendants took  the  gold  from  him,  claiming 
to  own  it  under  Civil  Code,  section  1985,  pro- 
viding that  everything  which  an  employee 
acquires  by  virtue  of  his  employment,  except 
his  compensation,  belongs  to  the  employer. 
Held,  that  the  gold  was  not  found  by  virtue 
of  the  employment,  and  did  not  belong  to 
defendants,  since  the  employment  was  not  to 
search  for  gold,  but  to  excavate  and  throw 
away  the  earth  removed. — ^Burns  v.  Clark, 
133  Cal.  634,  85  Am.  8t.  Bep.  233,  66  Pac.  12. 

One  who  enters  into  a  contract  to  construct 
a  road  for  a  specified  price,  employing  his 
own  laborers  and  having  full  control  over 
the  work,  is  an  independent  contractor,  and 
that  relation  is  not  changed  by  the  mere 
fact  that  while  the  work  was  progressing  his 
employees  were  paid  by  the  checks  of  the 
person  for  whom  the  work  was  being  done, 
nor  by  the  further  fact  that  he  had  previously 
been  in  the  employ  of  the  latter  as  a  fore- 
man on  other  roads,  nor  by  the  circumstance 
that  the  latter's  then  foreman  occasionally 
visited  the  road  while  the  work  was  being 
done  and  made  some  suggestions  as  to  cer- 
tain features  of  the  work,  without  attempt- 
ing to  control  any  of  the  contractor's  em- 
ployees.— Houghton  V.  Loma  Prieta  Lumber 
Co.,  152  Cal.  574,  93  Pac.  377. 

Breach  of  rules  by  servant  as  ground  for 
forfeiture  of  wages.  Ann.  Cas.  1914A, 
46. 

Duties  in  respect  of  the  character,  time, 
and  place  of  the  work.  24  L.  B.  A. 
(N.  a)  825. 

Liability  of  wages  or  salary  for  debts — 
Equitable  remedy  to  subject  to  judg- 
ment, future  salary.    63  L.  B.  A.  704. 

*»—  Exemption  of  wages  from  levy  after 
payment  by  employer.    18  L.  B.  A.  586. 

Garnishment  of  unearned  salary.    20 

L.  B.  A.  (N.  8.)  912. 

— -  Injunction  against  repeated  gar- 
nishment of  exempt  wages.  10  L.  B. 
A.  (N.     8.)  983. 

■■  Law  governing  exemption  of,  from 
garnishment.     67  L.  B.  A.  222. 

-^—  Bight  to  enjoin  garnishment  of 
wages  because  of  rule  of  employer  for 
discharge  of  employees  whose  wages 
are  garnished.    6  L.  B.  A.  (N.  8.)  491. 

Bight  of  master  to  withhold  wages  of 
servant  for  failure  to  record  his  time. 
45  L.  B.  A.  (N.  8.)  644. 

Servant's  right  as  to  tips  received  by 
him.    41  L.  B.  A.  (N.  8.)  1217. 

Validity  of  statute  or  ordinance  fixing 
minimum  wage  rate  for  public  work. 
Ann.  Cas.  1913E,  990. 
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Where  compensation  depends  upon  quan- 
tity of  work  performed.  2  B.  B.  G. 
774. 


§22. 


Additional  oompensatloiL 


If  a  party  receive  a  regular  salary,  tlie  law 

S resumes  that  all  his  services,  like  his  regular 
uties,  are  paid  for  during  the  period.  To 
overcome  this  presumption,  the  party  should 
show  an  express  agreement  for  extra  pay; 
otherwise,  he  cannot  recover. — ^Cany  v.  Hal- 
leek,  9  Cal.  198. 

A  party  employed  to  perform  work  at  a 
place  distant  from  that  at  which  he  was  when 
employed  cannot  recover  his  passage  money 
to  such  place, 'if  the  complaint  fails  to  allege 
any  consideration  for  the  promise  to  pay  such 
passage  money. — McFadden  v.  Crawford,  39 
Cal.  662. 

An  employee  in  a  particular  service  has 
the  right  to  a  reasonable  compensation  for 
services  rendered  outside  the  scope  of  his 
employment,  although  there  is  no  express 
agreement  therefor.  Where  plaintiff's  evi- 
dence justified  an  instruction  to  that  effect, 
it  was  properly  given;  and  the  question 
whether  services  were  in  fact  rendered  by 
plaintiff  outside  the  scope  of  his  employment 
was  one  for  the  jury  to  determine. — Brown  v. 
Crown  Gold  Milling  Co.,  150  Cal.  376,  89  Pae. 
86. 

Express  agreements  to  pay  for  extra 
work.     30  L.  B.  A.  (N.  8.)  661. 

Bight  of  servant  to  recover  pay  for  extra 
services  performed.     12  Ann.  Cas.  663. 

Bight  to  extra  compensation  in  excess  of 
time  limited  by  statute.  65  L.  B.  A. 
46. 

Under  what  circumstances  is  a  servant 
entitled  to  recover  remuneration  for 
extra  work.     30  L.  B.  A.  (N.  S.)  652. 


§23. 


Interest  on. 


In  an  action  for  services  rendered  under 
an  express  contract  for  a  certain  monthly 
salary,  interest  is  properly  allowed  at  the 
legal  rate  upon  each  month's  salary  as  it  be- 
came due. — Allen  v.  Central  Counties  Land 
Co.,  21  Cal.  App.  163,  131  Pac.  78. 

§  24.    Time  when  wages  become  doe. 

Civil  Code,  section  2011,  declares  that,  "in 
the  absence  of  any  agreement"  as  to  the  term 
of  service,  time  of  payment,  or  rate  of  wages, 
a  servant  is  presumed  to  be  hired  by  the 
month,  at  a  monthly  rate  of  wages,  to  be 
paid  when  the  service  is  performed.  Held, 
that  where  the  evidence  is  not  before  the 
supreme  court,  it  will  not  presume  that  there 
was  no  agreement  as  to  the  time  a  servant's 
wages  were  to  be  paid,  in  order  to  render 
available  the  presumption  authorized  by  such 
provision  of  the  code. — Kuschel  v.  Hunter,  5 
Cal.  Unrep.  793,  50  Pac.  397. 

A  finding  of  the  court  that  the  corporation 
"promised"  claimant  "the  sum  of  one  hun- 


dred dollars  per  month,"  and  that  it  did  not 
pay  ''its  employees''  the  wages  earned  by 
them  "weekly  or  monthly  on  a  day  in  each 
week  or  month  selected  oy  said  eompany,"  is 
not  equivalent  to  a  finding  that  the  corpora- 
tion agreed  to  pay  claimant  monthly. — 
Kuschel  ▼.  Hunter,  5  Cal.  Unrep.  793,  50  Pae. 
397. 

Where  plaintiff  was  employed  to  devote 
ten  years  to  the  publication  and  sale  of  de- 
fendant's historical  works  at  a  monthly  sal- 
ary of  three  hundred  and  fifty  dollars,  and  he 
was  prevented  by  defendant  from  working 
under  the  contract  before  its  completion,  he 
was  entitled  to  recover  his  monthly  salary  as 
it  accrued,  though  he  did  no  work  whatever 
under  the  contract  during  the  month  sued 
for,  he  being  ready  and  willing  to  work,  but 
no  work  having  been  offered  (Judgment,  139 
Cal.  78,  70  Pac.  1017,  affirmed).— Stone  v. 
Bancroft,  139  Cal.  78,  72  Pac.  717^ 

Wages  not  rendered  under  any  contract 
specifying  the  amount  or  time  of  payment 
held  not  to  have  accrued  monthly. — Mixer  ▼. 
Mixer,  2  Cal.  App.  227,  83  Pac.  273. 

State  statutes  relating  to  time  of  pay- 
ment of  wages  as  interference  with  in- 
terstate commerce.  29  L.  B.  A.  (N.  S.) 
240. 

Validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages.  21  L.  B.  A. 
797;  28  L.  B.  A.  344;  15  L.  B.  A.  (N. 
S.)  350;  27  L.  B.  A.  (N.  a)  255;  35 
L.  B.  A.  (N.  S.)  549. 

Validity  of  statutes  regulating  time  of 
payment  of  wages.  9  Ann.  Cas.  238; 
13  Ann.  Cas.  482;  Ann.  Cas.  1916B, 
135. 

§  26.    Actions  for  wages  In  generaL 

Complaint  averring  indebtedness  for  ser- 
vices rendered  need  not  state  in  terms  the 
value  of  the  services. — Wilkins  v.  Stidger,  22 
Cal.  231,  232,  83  Am.  I>ee.  64. 

Where  the  complaint  in  an  action  to  re- 
cover a  balance  alleged  to  be  due  on  a  mutual, 
open,  and  current  account  for  work  and  labor 
is  in  the  ordinary  form  of  indebitatus  as- 
sumpsit, the  plaintiff  is  entitled  to  recover,  if 
he  has  performed  services  for  the  defendant, 
such  sum  as  the  defendant  agreed  to  pay  him 
therefor;  or,  if  no  price  was  fixed,  then  such 
sum  as  his  services  were  reasonably  worth. — 
Manning  v.  Dallas,  73  Cal.  420,  15  Pac.  34. 

Complaint  in  action  for  services  need  not 
show  time  when  services  were  rendered. — 
Allen  V.  Haley,  77  Cal.  575,  20  Pac.  90. 

An  allegation  that  claimant  "agreed  to 
do  work  by  the  month"  at  the  "agreed  rate 
of  one  hundred  dollars  per  month"  is  not  an 
allegation  that,  the  corporation  agreed  to  pav 
him  monthly. — Kuschel  v.  Hunter,  5  Cal. 
Unrep.  793,  50  Pac.  397. 

Where,  in  an  action  for  salary  due  under 
a  contract  of  employment,  there  was  evidence 
that,  though  defendant  had  prevented  plain- 
tiff from  working  during  the  period  for  which 
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salary  was  demanded,  he  liad  never  dis- 
eharged  plaintiff,  an  objection  that  plaintiff's 
remedy  was  for  breach  of  contract,  and  not 
for  salary  dne,  could  not  be  sustained  (Judg- 
ment affirmed,  139  Cal.  78,  72  Pac.  717). — 
Stone  V.  Bancroft,  139  Cal.  78,  70  Pac.  1017. 

A  complaint  alleging  employment  of  plain- 
tiff by  the  defendant  as  a  vocalist,  under  a 
contract  for  six  months'  notice  by  either 
party  to  terminate  the  engagement,  and  al- 
leging a  malicious  and  oppressive  dismissal 
of  the  plaintiff  without  notice,  contrary  to 
the  agreement,  for  the  purpose  of  injuring 
her  reputation  as  a  vocalist,  and  that  in  con- 
sequence thereof  the  plaintiff  has  beeu  humil- 
iated, suffered  great  mental  agony,  and  been 
sick  in  mind  and  body,  to  her  damage  in  the 
Bom  of  ten  thousand  dollars,  states  no  cause 
of  action;  and  a  demurrer  thereto  was  prop- 
erly sustained. — Westwater  v.  Rector,  etc., 
Grace  Church,  140  Cal.  339,  73  Pac.  1055. 

The  contract  having  provided  for  a  term 
of  employment  for  six  months  at  a  time,  for 
the  period  of  three  years,  on  condition  that 
there  was  no  net  loss  at  the  end  of  any  period 
of  six  months,  a  count  in  a  complaint  for 
salary  unpaid  after  the  end  of  the  first  year, 
which  neither  avers  that  there  was  no  net 
loss  at  any  period  of  six  months  under  the 
contract,  nor  that  there  were  net  profits,  and 
that  the  sum  sued  for  equaled  the  same,  nor 
that  plaintiff  was  occupied  in  the  business  of 
the  company  during  the  period  covered  by 
the  suit,  nor  that  he  ordered  to  do  so,  and 
that  the  company  without  right  broke  its 
contract  and  refused  to  comply  therewith, 
nor  that  there  were  any  other  facts  showing 
a  right  to  recover  the  sum  sued  for  in  such 
count,  states  no  cause  of  action. — ^Lyden  v. 
Spohn-Patrick  Co.,  155  Cal.  177,  100  Pac. 
236. 

Under  a  proper  count  of  the  complaint  to 
recover  alleged  net  profits  due  and  unpaid 
under  the  terms  of  the  contract,  alleging 
continuous  employment  and  performance  of 
the  contract  on  plaintiff's  part,  and  the  ex- 
istence of  such  net  profits,  where  the  answer 
took  issue  thereupon,  and  alleged  that  during 
that  period  plaintiff  did  not  perform  his  con- 
tract to  devote  all  of  his  energies  to  the 
business,  but  only  devoted  three  hours  per 
day  thereto,  and  spent  the  remainder  of  his 
time  in  idleness  or  attention  to  his  own 
affairs,  the  averment  of  the  answer  raised  a 
material  issue,  and  the  failure  of  the  court 
to  find  thereupon,  is  ground  for  a  new  trial, 
and  when  properly  assigned  upon  the  motion 
for  a  new  trial,  requires  a  reversal  both  of 
the  judgment  and  of  the  order  denying  a  new 
trial. — ^Lyden  v.  Spohn-Patrick  Co.,  155  Cal. 
177,  100  Pac.  236. 

It  is  the  general  rule  that,  where  an  em- 
ployee is  without  cause  discharged  by  his 
employer  during  the  term  of  his  employment, 
he  may  regard  the  contract  as  rescinded  and 
me  upon  a  quantum  meruit  and  recover  the 
reasonable  valne  of  his  serviees,  as  if  the 
special  contract  of  employment  had  never 
been  made. — ^Hart  ▼.  Bnckley,  164  Cal.  160. 
128  Pac.  29,  30. 
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If  the  plaintiff  fraudulently  induced  the 
defendant  to  render  the  services  found  by 
the  court,  he  cannot  avail  himself  of  his  own 
fraud  in  so  doing  to  escape  liability  for  their 
value. — Mixer  v.  Mixer,  2  Cal.  App.  227,  83 
Pac.  273. 

The  averments  of  the  cross-complaint  are 
inconsistent  with  the  theory  that  the  services 
rendered  were  of  an  immoral  nature  and 
upon  an  illegal  consideration;  and  the  find- 
ing that  she  remained  in  plaintiff's  house  in 
the  relation  of  mistress,  and  remained  in 
that  capacity,  under  the  belief  that  she  was 
his  wife,  negatives  the  idea  that  the  services 
were  rendered  upon  the  consideration  that 
she  would  be  his  illegal  mistress. — Mixer  v. 
Mixer,  2  Cal.  App.  227,  83  Pac.  273. 

In  an  action  to  recover  the  reasonable  value 
of  services  rendered  by  plaintiff  to  defendant 
at  his  request,  as  bookkeeper  and  saleswoman^ 
for  the  period  of  six  months,  where  plaintiff 
testified  to  the  performance  of  the  services 
by  her  at  defendant's  request;  that  there  was 
no  understanding  as  to  the  amount  of  her 
compensation;  that  she  had  spoken  to  him 
about  her  pay,  but  he  had  put  her  off  for 
want  of  funds,  and  promised  to  pay  her  later, 
and  that  her  services  were  of  the  reasonable 
value  of  fifteen  dollars  per  week,  a  motion 
by  the  defendant  for  a  nonsuit  was  properly 
denied. — Bosenow  ▼.  Wiener,  11  Cal.  App.  294, 
104  Pac.  839. 

The  fact  that  the  defendant  was  employed 
during  the  evenings  by  a  corporation  of 
which  defendant  was  the  president,  in  an- 
other and  distinct  capacity,  does  not  show 
that  the  two  employments  were  incompatible, 
where  such  evening  employment  did  not  un- 
duly interfere  with  her  daily  employment 
by  the  defendant  personally. — Bosenow  v. 
Wiener,  11  Cal.  App.  294,  104  Pac.  839. 

Where  the  defendant  offered  no  testimony 
to  controvert  the  testimony  of  plaintiff  to 
the  value  of  her  services,  he  is  not  aggrieved 
as  appellant  by  the  allowance  to  the  plain- 
tiff of  the  sum  of  fifty-three  dollars  and 
seventy-five  cents  per  month  as  the  value  of 
her  services,  for  the  period  of  service  proved, 
being  at  a  less  rate  than  fifteen  dollars  per 
week. — Bosenow  v.  Wiener,  11  Cal.  App.  294, 
104  Pac.  839. 

Action  to  recover  reasonable  value  of 
services.  1  L.  B.  A.  827;  5  L.  B.  A. 
707. 

Contract  which  fixes  compensation  at  a 
certain  amount  per  unit  of  work  done 
as  entire  or  severable.  20  L.  B.  A. 
(N.  S.)  1069. 

Effect  of  discharge  in  bankruptcy  on 
claim  for  services  procured  by  bank- 
rupt's fraud.    34  L.  B.  A.  (N.  S.)  894. 

Effect  of  physical  disability  considered 
with  reierence  to  circumstances  im- 
porting fault  on  the  servant's  part. 
28  L.  B.  A.  (N.  S.)  325. 

Master's  right  of  recoupment  for  dam- 
age caused  by  servant's  death  or  dis- 
abiUty.    28  L.  B.  A.  (N.  8.)  326. 
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Perf brmanea  permanentlj  interrupted  by 
reason  of  tfie  phyiical  disability  of  the 
servant.    28  L.  B.  A.  (N.  8.)  315,  319. 

Becovery  for  serriees  and  expenses  under 
a  running  contract  with  a  corporation 
ended  by  its  insolrency  and  dissolu- 
tion.   69  L.  B.  A.  124. 

Bight  of  assignee  for  claim  of  wages. 
Ann.  Cas.  1916B,  351. 

Bight  to  recover  for  household  serriees 
rendered  while  parties  were  living  in 
ilHcit  relations.    29  L.  B.  A.  (N.  S.) 

787. 

Bight  to  recover  for  services  interrupted 
by  sickness  or  death.    16  Ix  B.  A.  858. 

Bight  of  servant  to  compensation  in  case 
of  incomplete  performance  of  his  con- 
tract caused  by  physical  disability. 
28  L.  B.  A.  (N.  8.)  315. 

Bight  to  set  up  counterclaim  or  setoff 
against  demand  for  wages  which  are 
exempt  from  execution.  Ann.  Cas. 
1914A,   1183. 

Bight  to  wages  on  part  performance  of 
contract.    24  L.  B.  A.  231. 

Servant's  right  to  compensation  in  case 
of  incomplete  performance  of  his  con- 
tract or  dismissal  by  master  becaifte 
of  physical  disabUity.  28  L.  B.  A. 
(N.  8.)   318. 


§26. 


Pleadings. 


In  an  action  for  breach  of  a  written  eon- 
tract  of  employment,  plaintiff  may  amend 
the  complaint  to  show  that  her  discharge  be- 
fore the  time  agreed  on  therein  had  caused 
a  loss  of  certain  profits,  which,  by  a  col- 
lateral oral  agreement  with  defendant,  she 
was  entitled  to  receive  from  each  customer, 
such  loss  being  in  the  nature  of  consequential 
damages. — Wells  v.  Law,  4  Cal.  Unrep.  903, 
88  Pac.  523. 

A  complaint  alleging  that  plaintiff  was  an 
experienced  mining  engineer,  and  contracted 
with  defendant  that  in  consideration  of  his 
services,  as  such,  in  making  a  survey,  map 
and  technical  report  as  to  the  quantity  and 
value  of  the  ore  in  mining  claims  of  which 
defendant  owned  one-half,  he  would  pay  for 
the  actual  expense  incurred,  and  that,  upon 
the  sale  of  his  interest  therein,  or  any  part 
thereof,  he  would  pay  to  plaintiff  one-sixth  of 
the  gross  proceeds  of  safe,  and  that  defend- 
ant sold  part  of  said  claims,  for  an  amount 
in  excess  of  ten  thousand  dollars,  the  exact 
amount  of  which,  and  of  the  sum  due  and 
unpaid,  he  cannot  state,  and  asks  that  the 
amount  due  be  determined  by  the  court,  and 
for  an  interest  in  the  unsold  claims,  states 
a  cause  of  action  to  recover  the  amount 
found  to  be  due  for  the  claims  sold. — Parker 
V.  Hemdon,  19  Cal.  App.  451,  126  Pac.  183. 

Damages  from   negligence  and  want  of 
skill  as  a  setoff  in  action  for  services. . 
12  L.  B.  A.  321. 

{27.    Evldaiica. 

In  a  suit  to  recover  for  services  for  half 
A  year  under  a  eontraet  to  work  for  a  year. 


plaintiff  having  quit  the  employment  of  de- 
fendant, slight  evidence  of  assent  or  agree- 
ment to  apportion  the  contract,  on  defend- 
ant's part/is  sufficient  to  permit  plaintiff  to 
recover. — ^Mogan  v.  Titlow,  14  Cal.  255. 

Where  a  merchant  employs  a  manager  at 
a  stated  salary,  and  the  latter  brings  an  ae-^ 
tion  on  the  contract  for  wages,  defendant* 
may,  on  the  trial,  introduce  evidence  of  a 
loss  of  his  profits,  and  diminution  of  his  biisl- 
nese,  caused  by  the  manager's  neglect,  under 
an  answer  setting  up  a  counterclaim  for  dam- 
ages growing  out  of  the  neglect  of  such  man- 
ager to  attend  to  the  business. — Stoddard  t. 
Treadwell,  26  Cal.  294. 

If  the  superintendent  of  a  railroad  com- 
pany, at  the  request  of  the  company,  before 
work  is  commenced  in  the  field,  performs  ser- 
vices  not  technically  within  the  line  of  a 
superintendent's  duty,  it  will  be  presumed, 
in  an  action  to  recover  for  such  services,  that 
in  rendering  them  he  acted  in  his  capacity  as 
superintendent. — Bee  v.  San  Francisco  ete. 
B.  Co.,  46  Oal.  248. 

Where  plaintiff  claimed  as  wages  three 
hundred  and  thirty-nine  dollars  on  a  eontraet 
for  a  dollar  a  day,  but  only  proved  that  he 
had  worked  about  eighty  days,  a  verdict  of 
three  hundred  and  thirty-seven  dollars  is 
against  the  law  and  evidence,  and  should 
be  set  aside. — Lattemore  v.  Baldwin,  70  CaL 
40,  11  Pac.  395. 

Anything  which  rebuts  idea  of  express 
or  implied  contract  is  admissible  in  suit  on 
contract  for  services  rendered. — Oerlach  ▼. 
Terry,  75  Cal.  290,  291,  292,  17  Pac.  207. 

In  the  absence  of  evidence  that  it  had 
been  intimated  to  plaintiff  that  his  salary 
would  be  reduced,  evidence  of  the  amount  of 
sales,  and  the  embarrassed  condition  of  de- 
fendants' business,  during  the  time  it  was 
claimed  his  salary  was  one  hundred  dollars 
per  month,  was  incompetent  to  show  such  re- 
duction.—Paulsen  v.  Schults,  85  Cal.  588,  24 
Pac.   1070, 

Plaintiff  sued  for  a  certain  amount  for 
services  rendered  defendants  as  partners,  and 
for  a  certain  amount  as  assignee  of  a  claim 
against  them.  It  was  claimed  that  defend- 
ants were  not  indebted  to  plaintiff  for  aU 
the  amount  charged  for  services.  The  only 
issue  was  whether  plaintiff's  salary  had  been 
reduced  from  one  hundred  and  fifty  dollars 
per  month  to  one  hundred  dollars  per  month. 
Flaintiff  had  for  a  number  of  years  worked 
for  defendants  for  one  hundred  and  fifty  dol- 
lars per  month.  Although  defendants  may 
have  contemplated  reducing  his  salary,  noth- 
ing was  said  to  plaintiff  about  it,  and  when 
he  left  their  employment  he  presented  his 
account  to  one  of  the  partners  showing  a 
claim  at  the  rate  of  one  hundred  and  fifty 
dollars  a  month,  which  the  partner  said  was 
correct,  and  referred  him  to  the  other  partner 
for  the  money.  The  latter  said  that  he  had 
no  money  to  pay  it.  Held,  that  a  verdict  for 
the  amount  only  admitted  by  defendants  to 
be  due  plaintiff  for  his  personal  services  was 
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not  nstained  bj  the  evidence. — ^Panleen  t. 
Sckaltz,  85  Cal.  538,  24  Pae.  1070. 

In  an  action  on  a  contract  for  labor  in 
defendant's  fish  cannery,  defendant's  testi- 
mony was  that  the  balance  claimed  by  plain- 
tiff was  covered  by  a  charge  against  him  for 
defective  canning,  in  accordance  with  the 
contract,  and  that  plaintiff  had  signed  a  re- 
ceipt in  full,  which  was  read  to  him  before 
be  signed  it.  Plaintiff's  testimony  was  that 
(he  defective  canning  was  due  to  defective 
machinery;  Uiat  plaintiff  could  not  read  writ- 
ing in  the  English  language;  that  the  receipt 
was  not  read  to  him  at  the  time  he  signed  it; 
that  he  supposed  he  was  signing  only  for  a 
payment  which  he  then  received.  Held,  that 
a  verdict  for  plaintiff  will  not  be  disturbed.-^ 
^'ong  Lang  v.  Alaska  Imp.  Co.,  4  Gal.  Unrep. 
867,  38  Pac.  104. 

Account  books  are  admissible  in  evidence 
to  explain  the  nature  and  show  the  extent 
of  services  performed  in  keeping  them. — 
Crnsoe  v.  Clark,  127  Cal.  341,  59  Pac.  700. 

On  an  issue  as  to  the  value  of  services 
rendered  by  plaintiff  in  superintending  the 
construction  of  defendant's  building,  a  hy- 
pothetical question  asked  a  witness,  which 
contained  the  expression  "getting  out  plans," 
was  not  improper,  though  it  appeared  that 
plaintiff  was  not  an  architect,  it  being  ap- 
parent that  it  was  understood  to  mean  ser- 
vices rendered  in  consulting  with  defendant 
and  the  architect  about  the  plans,  etc. — 
Davidson  v.  Laughlin,  138  Cal.  320,  5  L.  B.  A. 
(N.  S.)  579,  71  Pac.  345. 

Testimony  that  plaintiff  in  a  conversa- 
tion with  witness  told  her  ''she  was  receiv- 
ing for  her  servieee  on  the  L.  ranch,  und  as 
her  wages,  the  sum  of  fifteen  dollars  per 
month,  and  the  profits  from  the  sale  of  but- 
ter and  eggs  that  were  produced  on  the 
ranch,"  sustained  a  finding  that  such  was 
plaintiff's  compensation. — Stuart  v.  Lord,  138 
Cal.  672,  72  Pac.  142. 

Where  the  complaint  was  In  the  form  of  a 
common  count  upon  the  quantum  meruit  for 
the  value  of  the  services  performed  as  archi- 
tect in  the  erection  of  a  building,  and  there 
was  evidence  that  defendant  had  agreed  to 
employ  the  plaintiff,  as  architect,  thereon  for 
the  construction  of  the  entire  building,  and  to 
pay  him  as  compensation  five  per  cent  of  the 
cost  thereof;  and  that  the  premature  dis- 
charge was  without  good  cause,  it  was  not 
error  to  allow  testimony  as  to  the  reasonable 
value  of  the  services  performed  by  the  plain- 
tiff.—Hart  ▼.  Buckley,  164  Cal  160,  128  Pac. 
29,  30. 

In  an  action  for  services  rendered  as  an 
ectress,  held,  that  the  finding  that  the  de- 
fendants were  indebted  to  plaintiff  in  the 
sum  of  three  hundred  dollars  was  sastained 
by  the  evidence,  and  that  although  her  re- 
turn fare  had  not  yet  been  paid,  the  case 
was  tried  upon  the  theory  that  she  was  en- 
titled to  receive  the  amount  of  that  fare, 
and  no  objection  was  made  to  the  evidence 
upon  the  ground  that  she  had  not  paid  it.— 


Jewell  V.  Colonial  Theater  Co.,  12  Cal.  App. 
681,  108  Pac.  527. 

Held,  that  advances  made  to  the  plaintiff 
had  been  fully  repaid  by  an  executed  oral 
contract  for  an  increase  of  pay  covering  the 
amount  of  the  advances  made  to  plaintiff. — 
Jewell  V.  Colonial  Theater  Co.,  12  Cal.  Aj^. 
681,  108  Pac.  527. 

Admissibility  of  books  of  account  to 
prove  work  done  by  servant.  52  L. 
k  A.  701. 

§28.    Instractloiuk 

In  an  action  for  personal  services,  de- 
fendants asked  an  instruction  to  the  effect 
that  if  the  plaintiff  served  the  defendant 
upon  an  understanding  that  he  was  to  have 
only  his  living — board,  washing,  lodging,  etc. 
— as  a  compensation,  and  that  he  had  re- 
ceived these,  then  defendant  should  recover, 
which  instruction  the  court  refused.  Held, 
that  the  instruction  was  proper,  and  that  for 
the  error  in  refusing  it  the  judgment  for 
plaintiff  must  be  reversed. — Moulin  v.  Colum- 
bet,  22  Cal.  508. 

In  an  action  by  an  employee  against  his 
employer  to  recover  for  services  rendered, 
where  the  evidence  shows  that  monthly 
statements  of  account  were  rendered  the  em- 
ployee, but  the  evidence  is  conflicting  as  to 
whether  the  employee  objected  to  the  rate 
of  compensation  therein  stated,  as  not  being 
in  accordance  with  the  contract  of  employ- 
ment, instructions  to  the  jury  based  upon 
the  assumption  that  no  objection  was  made, 
and  stating,  in  effect,  that  the  plaintiff  was 
not  bound  by  the  statements  of  account,  even 
if  he  never  made  any  objection,  are  errone- 
ous.— Shade  v.  Sisson  Mill  etc.  Co.,  115  CaL 
357,  47  Pac.  135. 

Befusal  of  an  instruction  limiting  the 
value  of  services  of  a  bookkeeper,  and  man- 
ager of  his  employer's  business,  in  his  ab- 
sence, to  the  "ruling  rate  of  wages"  generally 
paid  for  similar  services,  was  proper,  since 
there  can  hardly  be  a  "ruling  rate  of  wages" 
for  such  services,  because  their  value  de- 
pends as  much  on  the  capacity  and  fidelity  of 
the  servant,  as  on  the  customary  wages  paid 
for  such  work. — Crusoe  v.  Clark,  127  CaL  341, 
69  Pac.  700. 

Refusal  of  an  instruction  that  the  ser- 
vices of  one  who  was  employed  as  book- 
keeper, clerk,  and  salesman,  and  manager  of 
his  employer's  business,  in  his  absence,  could 
not  in  any  degree  be  based  on  the  waees  for 
like  services  in  the  county,  unless  it  mm 
shown  that  the  rate  of  wages  elsewhere  in  the 
county  was  the  same,  was  proper,  since  a 
comparison  might  be  made  even  if  the  wages 
elsewhere  were  not  the  same,  which  would  in 
some  degree  tend  to  show  their  value  at  the 
place  performed. — Crusoe  v.  Clark,  127  CaL 
341,  59  Pae.   700. 

§  29.    Uens  aiid  pref  erenoee  in  general. 

Where  liens  in  favor  of  laborers'  preferred 
claims  for  wages  have  attached|  an  assign- 
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ment  of  the  claims  carries  the  benefit  of  the 
liens.  Neither  expressly  nor  impliedly  is 
such  an  assignment  prohibited  by  the  stat- 
ute.—Mohle  V.  Tschireh,  63  Oal.  381. 

Lien  on  threshing  machine  given  to  la- 
borers under  statute  (Stats.  1885,  p.  109), 
attaches  without  regard  to  ownership  of  ma- 
chine.— Chuch  V.  Garrison,  75  Cal.  199,  201, 
202,  16  Pac.  885. 

The  petitioner  was  employed  to  super- 
intend a  canvass  for  subscriptions  to  a  pub- 
lication, and  held  the  subscriptions  as  se- 
curity lor  wages  and  commissions  due  to  the 
solicitors  and  himself;  but  it  appeared  that 
all  wages  were  in  fact  paid,  and  that  the 
commissions  were  not  to  be  paid  to  the  so- 
licitors until  the  publication  was  issued. 
Held,  that  the  petitioner  had  no  right  to  hold 
such  contracts  as  against  the  receiver. — Cor- 
ran,  Ex  parte,  5  Cal.  Unrep.  92,  41  Pac.  464. 

The  act  of  March  31,  1891,  giving  a  lien 
to  mechanics  and  laborers  employed  by  a 
corporation  for  wages  earned  by  and  due 
them  weekly  or  monthly,  applies  only  to  cor- 
porations doing  business  in  the  state  who 
employ  laborers  or  mechanics  by  the  week  or 
month,  and  whose  wages  under  the  terms  of 
their  employment  are  payable  weekly  or 
monthly;  and  a  plaintiff  seeking  to  enforce 
the  lien  given  by  that  statute  must  bring 
himself  within  the  terms  stated,  and  aver 
that  the  wages  due  him  were  earned  weekly 
or  monthly. — Keener  v.  Eagle  Lake  etc.  Irr. 
Co.,  110  Cal.  627,  43  Pac.  14. 

A  laborer's  lien  for  wages  due  from  a 
corporation  cannot  be  claimed  under  the  act 
of  March  31,  1891,  unless  it  is  averred  in 
the  complaint  and  found  by  the  court  that 
the  wages  were  due  weekly  or  monthly. — 
Ackley  v.  Black  Hawk  Gravel  Min.  Co.,  112 
Cal.  42,  44  Pac.  330. 

The  lien  given  by  Statutes  of  1885,  page 
109,  for  services  for  work  on  a  threshing  ma- 
chine to  extend  for  ten  days  after  the  person 
shall  cease  such  work,  expires,  unless  suit  on 
the  claim  is  brought,  within  ten  days  after 
the  party  ceases  work. — ^Blackburn  v.  Bell, 
125  Cal.  171,  57  Pac.  775. 

Section  1206,  Code  of  Civil  Procedure, 
giving  preferred  claims  to  laborers  for  their 
wages,  creates  no  lien  on  debtor's  property. 
Winrod  v.  Welters,  141  Cal.  399,  402,  74  Pac. 
1037. 

Under  Statutes  of  1885,  page  109,  chap- 
ter 125,  providing  a  lien  for  the  wages  of 
persons  employed  as  laborers  on  threshing 
machines,  the  fact  that  a  laborer  makes  an 
entire  contract  for  the  services  of  himself 
and  his  team  does  not  deprive  him  of  his 
right  to  a  lien  for  his  own  labor  where  the 
value  of  the  same  can  be  distinguished  from 
the  amount  due  for  the  services  of  the  team. 
Clark  V.  Brown,  141  Cal.  93,  74  Pac.  548. 

The  lien  provided  by  Statutes  of  1885, 
page  109,  chapter  125,  giving  a  lien  to  per- 
sons employed  as  laborert  on  threshing  ma- 


chines,  is   assignable. — Clark  ▼.  Brown,   141 
Cal.  93,  74  Pac.  548. 

Section  3061  of  the  Civil  Code  does  not 
give  a  lien  on  a  threshing  outfit  for  services 
rendered  in  and  about  a  steam-engine,  while 
it  was  being  used  for  other  purposes  than  as 
a  part  of  such  outfit. — Holt  Mfg.  Co.  v.  Col- 
lins, 154  Cal.  265,  97  Pac.  516. 

Sven  if  the  contractor  had  the  right  to 
enforce  a  lien  upon  his  direct  employment 
by  the  owners,  his  employees  could  not  avail 
themselves  of  the  benefit  thereof.  But  when 
the  contractor  has  expressly  agreed  to  deliver 
all  tan-bark  peeled  at  a  designated  landing, 
and  by  the  teims  of  his  contract  is  to  be  paid 
only  npon  such  delivery,  the  contract  ex- 
pressly negatives  any  right  to  retain  posses- 
sion of  any  tan-bark  until  paid,  and  the  con- 
tractor has  waived  any  lien  thereupon. — 
Quist  V.  Sandman,  154  Cal.  748,  99  Pac.  204. 

Exclusive  possession  of  personal  property 
by  those  performing  labor  thereon  is  essen- 
tial to  a  Uen  claimed  therefor.  The  posses- 
sion of  the  tan-bark  by  the  employees  of  the 
contractor  as  a  mere  incident  to  their  em- 
ployment is  the  possession  of  the  contractor, 
and  cannot  constitute  the  exclusive  posses- 
sion required  to  sustain  their  claims  of  liens 
thereupon. — Quist  v.  Sandman,  154  Cal.  748, 
99  Pac.  204. 

The  employees  of  the  contractor  have  no 
lien  upon  the  tan-bark  peeled  for  their  ser- 
vices rendered  in  peeling  the  same  for  the 
contractor.  Such  tan-bark  is  personal  prop- 
erty; and  no  lien  exists  for  services  rendered 
in  relation  to  personal  property  either  at  com- 
mon law,  or  under  section  3052  of  the  Civil 
Code,  except  in  favor  of  persons  directly 
contracting  with  the  owner  or  with  one  au- 
thorized to  act  for  him  as  his  agent,  and 
holding  possession  thereof  until  the  services 
rendered  are  paid. — Quist  v.  Sandman,  154 
Cal.  748,  99  Pac.  204. 

The  contractor  employed  to  peel  tan-bark 
from  trees  on  timber  land  of  the  owners, 
and  to  deliver  the  same  elsewhere,  is  not  "the 
legal  possessor*'  of  tan-bark  merely  peeled 
and  not  removed  from  the  land,  undOr  section 
3052  of  the  Civil  Code.  He  had  only  a  quali- 
fied possession  of  the  land  for  the  purposes 
of  the  contract,  and  he  could  not,  by  aban- 
doning the  contract,  and  leavine  tan-bark 
merely  peeled  on  the  land,  authorize  bis  em- 
ployees who  assisted  in  peeling  the  same, 
as  transferees  of  possession,  to  enforce  any 
lien  upon  such  tan-bark  against  the  owners  of 
the  land  for  unpaid  services  reiidered  to  the 
contractor. — Quist  v.  Sandman,  154  Cal.  748, 
99  Pac.  204. 

Civil  Code,  sections  3051,  3052,  held  not 
to  confer  a  lien  on  personal  property  for  ser- 
vices performed  by  a  mere  servant. — ^Michael- 
son  V.  Fish,  1  Cal.  App.  116,  81  Pac.  661. 

A  distiller  employed  at  a  monthly  wage 
held  not  entitled  to  a  common-law  lien  on 
brandy  distilled  for  the  amount  due  him  for 
wages  and  for  fmit  sold  bj  him  to  hia  em- 
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ployer. — Michaelson  v.  Fish,  1  Cal.  App.  116, 
81  Pae.  661. 

Constitutionalitj  of  statutes  giving 
prioritj  to  claims  of  certain  laborers. 
21  L.  E.  A.  797. 

Effect  of  preference  or  lien  unaer  stat- 
Qtes.     Ann.  Gas.  1916B,  348. 

Period  within  which  wages  are  earned 
as  affecting  priority.  Ann.  Gas.  1916B, 
344. 

Preference  as  determined  by  nature  of 
employment.         Ann.  Gas.   1916B,  345. 

Priority  of  employee's  statutory  lien  for 
wages.     10  Ann.  Gas.  344. 

Bight  of  serrant  to  common-law  posses- 
sory lien  or  its  statutory  substitute  for 
services  in  connection  with  property. 
42  L.  B.  A.   (N.  S.)   731. 

Biffht  of  servant  to  notice  to  redeem 
from  tax  sale.  44  L.  B.  A.  (N.  S.) 
676. 

Validity  of  statute  giving  employee  lien 
for  wages  superior  to  lien  of  prior 
mortgage.    4  Ann.  Gas.  1027. 

Wages  as  preferred  claim  in  bankruptcy. 
Ann.  Gas.  1916B,  343. 

Wages  for  labor  in  preservation  of  es- 
tate.    Ann.  Gas.  1916B,  344. 

Waiver  of  estoppel  to  claim  preference. 
Ann.  Gas.  1916B,  352. 


§30. 


Bnforcemeiit. 


In  an  action  by  an  employee  to  foreclose 
a  lien  for  work  done  by  him  after  the  death 
of  his  employer,  under  Givil  Gode,  section 
1998,  providing  for  compensation  from  the 
employer's  successor  for  such  service,  so  far 
as  it  is  necessary  to  protect  the  property, 
and  for  a  reasonable  time  after  notice  of  the 
facts  to  the  successor,  a  complaint  alleging 
'^hat  it  was  necessary  for  this  plaintiff  to 
continue  his  services  after  the  death  of  said 
H.  M.,  .  .  .  and  that  said  services  were 
necessary  to  protect,"  etc.;  "that  the  con- 
tinuation of  said  services  up  to  the  thirtieth 
day  of  June,  1888,  was  reasonable  time" — 
is  defective,  as  pleading  mere  conclusions  of 
law.— Weithoff  v.  Murray,  76  Gal.  508,  18 
Pae.  435. 

Where  the  plaintiff  is  not  entitled  to  avail 
himself  of  the  provisions  of  the  act  of  1891 
conferring  a  lien  for  the  wages  of  laborers 
upon  the  property  of  a  corporation,  there  can 
be  no  allowance  of  a  counsel  fee  for  the  fore- 
closure of  the  lien. — Ackley  v.  Black  Hawk 
Gravel  Min.  Go.,  112  Gal.  42,  44  Pae.  330. 

Plaintiff  alleged  that  between  June  1  and 
December  27,  1893,  he  performed  one  hun- 
dred and  seventy  days'  labor  on  the  mine 
of  defendant  corporation,  that  said  services 
were  worth  two  hundred  dollars  per  month, 
and  that  a  balance  of  twelve  hundred  dollars 
was  dne  him.  A  second  count  alleged  that 
about  March  1,  1803,  he  was  employed  by 
defendant  at  two  hundred  dollars  per  month; 
that  from  said  date  until  December  27,  1893, 
he  labored  on  defendant's  mine  nine  and  one- 


half  months;  and  that  he  received  seven 
hundred  dollars,  leaving  a  balance  of  twelve 
hundred  dollars.  A  third  count  was  on  a 
claim  assigned  to  him  for  services  performed 
by  one  D.,  and  alleged  that  such  services 
were  reasonably  worth  three  dollars  per  day. 
The  court  found  that  plaintiff's  services  were 
reasonably  worth  one  hundred  and  fifty  dol- 
lars per  month,  and  that  D.'s  services  were 
reasonably  worth  three  dollars  per  day. 
Held  that  plaintiff  was  not  entitled  to  a  lien 
under  Statutes  of  1891,  page  195,  providing 
for  the  payment  of  wages  of  laborers  em- 
ployed by  certain  corporations,  and  creating 
a  lien  therefor  that  can  be  enforced  only 
when  plaintiff  shows  that  the  wages  were 
payable  weekly  or  monthly. — Spaulding  v. 
Mammoth  Spring  Min.  Go.,  5  Gal.  Unrep.  712, 
49  Pae.  183. 

One  seeking  to  establish  a  lien  under  act 
of  March  31,  1891  (Stats.  1891,  p.  195),  re- 
quiring corporations  to  pay  laborers  and  me- 
chanics' wages  due  weekly  or  monthly  on 
such  day  as  shall  be  selected  by  the  corpora- 
tion, and  giving  said  laborers  a  Uen  for 
wages  not  so  paid,  must  show  that  his 
wages  were  payable  weekly  or  monthly. — 
Kuschel  V.  Hunter,  5  Gal.  Unrep.  793,  50  Pae. 
397. 

Section  1206,  Gode  of  Givil  Procedure,  giv- 
ing preferred  claims  to  laborers  for  their 
wages,  provides  remedy  at  law  which  is  ex- 
elusive. — Winrod  v.  Welters,  141  Gal.  399,  74 
Pae.  1037. 

The  owner  of  a  threshing  machine,  who 
has  delivered  the  possession  thereof  to  an- 
other to  whom  he  has  contracted  to  sell  it 
upon  payment  of  the  purchase  price,  is  not 
a  privy  to  such  other,  so  as  to  be  bound  by  a 
judgment  against  him  enforcing  a  lien  on  the 
property. — Holt  Mfg.  Co.  v.  Collins,  154  Cal. 
265,  97  Pae.  516. 


m.    MAJsrrBB'8    liabilitt    fob    in- 

J17BIB8  TO  SEBVANT. 

A.    NATUBB     AND     EXTENT     IN     GBN- 

EBAL. 

Arrangements  by  masters  with  insurance 
companies  for  the  indemnification  of 
servants.     11  L.  B.  A.  (N.  S.)  194. 

Automobile  owner's  liability  for  injury 
to  servant.     46  L.  B.  A.  (N.  S.)  1183. 

Bridge  construction  work,  duty  and  lia- 
bility of  master  to  servant  engaged  in. 
21  Ann.  Gas.  763. 

Continuance  of  master's  liability  for  in- 
jury to  servant  after  transfer  of  busi- 
ness.    45  L.  B.  A.  (N.  S.)  200. 

Contracts  requiring  servant  to  elect  be- 
tween acceptance  of  benefits  out  of  a 
relief  fund  and  a  prosecution  of  his 
claims,  in  an  action  for  damages.  11 
L.  B.  A.   (N.  8.)   182. 

Duty  and  liability  of  master  to  employee 
of  another  loaned  to  former.  20  Ann. 
Gas.  442. 
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Duty  an4  liability  of  master  to  night 
watchman.    Ann.  Gas.  19120^  1036. 

Daty  and  liability  of  owner  to  one  on 
premises  for  purpose  of  seeing  his  em- 
ployees.   24  L.  B.  A.  (N.  8.)  497. 

Duty  of  master,  in  absence  of  statute,  to 
furnish  place  for  eating  lunches.  44 
L.  B.  A.  (N.  a)  1102. 

Duty  of  master  to  provide  safe  place  for 
servant  to  pass  to  and  from  work. 
Ann.  Gas.  1913E,  1033. 

Effect  of  contract  exempting  from  lia- 
bility to  servants  of  other  party.  40 
L.  B.  A.  54. 

Employee's  right  of  action  for  employ- 
er's violation  of  statute  not  expressly 
conferring  right.  9  L.  B.  A.  (N.  S.) 
376. 

■■  ■  Eifect  upon  master's  liability  for 
breach  of  statutory  duty  of  fact  that 
employee  was  resting  at  the  time  of 
injury.    22  L.  B.  A.  (N.  S.)  309. 

■  Liability  of  master  for  injury  to 
servant  wno  had  left  his  working 
place  and  gone  to  another  portion  of 
the  plant  for  his  own  purposes.  12  lb, 
B.  A.  (N.  S.)  861;  23  L.  B.  A.  (N.  8.) 
960. 

Injuries  received  in  obeying  a  direct 
command.    48  L.  B.  A.  806. 

•^—  When  direct  orders  will  not  justify 
the  servant's   disobedience.    48  L.   B. 

A.  763. 

Injury  to  servant  on  master's  premises 
before,  after,  or  between  hours  of 
work.     12  L.  B.  A.  (N.  6.)  853;  23  L. 

B.  A.  (N.  8.)  954. 

Joint  liability  of  master  and  person  in- 
stalling machine  to  employee  injured 
during  installation.  30  L.  B.  A. 
(N.  8.)  734. 

Knowledge  as  element  of  master's  lia- 
biUty  under.    41  L.  B.  A.  33,  143. 

^^ —  Imputed  knowledge  of  probable 
future  events.    41  L.  B.  A.  55. 

^—  Bule  when  the  dangerous  condition 
is  due  to  the  act  of  a  stranger  or  of 
a  fellow  servant,  or  to  the  operation 
of  some  abnormal  physical  force.  41 
L.  B.  A.  54. 

Liability  of  electric  company  to  em- 
ployee for  injury  caused  by  electric 
shock.     32  L.  B.  A.  351. 

Liability  of  master  for  act  of  servant 
performed  while  acting  under  direc- 
tion of  another.  7  Ann.  Gas.  100;  14 
Ann.  Gas.   731. 

Liability  of  master  for  act  of  servant 
who  is  also  public  officer.  6  Ann.  Gas. 
262;  17  Ann.  Gas.  638. 

Liability  of  master  for  furnishing  unfit 
or  bad  food  to  servant.  Ann.  Gas, 
1912D,  776. 

Liability  of  master  for  injuries  caused 
by  unexploded  charge  left  after  a 
blMt.    48  L.  B.  A«  (N.  a)  931. 


Liability  of  master  for  injuries  caused 
by  overworked  servant.  14  Ann.  Gas. 
120. 

Liability  of  master  for  injurv  to  em- 
ployee's assistant.  43  L.  B.  A.  (N.  8.) 
181. 

Liability  of  master  for  injury  to  minor 
by  explosion  of  bottle  which  he  is  re- 
quired to  handle.  85  L.  B.  A.  (N.  8.) 
239. 

Liability  of  master  for  injury  to  minor 
servant  who  procures  employment  by 
misrepresenting  his  age.  15  L.  B.  A. 
(N.  8.)  443;  20  L.  B.  A.  (N.  8.)  500; 
25  L.  B.  A.  (N.  8.)  708. 

Liability  of  master  for  injuries  to  ser- 
vant caused  by  fellow-servant's  diso- 
bedience of  rules.    21  Ann.  Gas.  941. 

Liability  of  master  for  injuries  to  ser- 
vant caused  by  the  explosion  of  molten 
metal  with  which  he  is  at  work.  27 
L.  B.  A.  (N.  8.)  953. 

Liability  of  master  for  injuries  to  ser- 
vant where  after  commencement  of  con- 
tract of  employment  and  without 
notice  to  servant  master  transfers 
business  in  which  servant  is  employed. 
Ann.  Gas.  1914A,  474. 

Liability  of  master  for  injury  to  volun- 
teer. 22  L.  B.  A.  664;  13  L.  B.  A. 
(N.  8.)  561. 

^  Employee  attempting  to  remove 
wire  of  another  company  interfering 
with  his  employer's  line,  as  a  volun- 
teer.   31  L.  B.  A.  (N.  8.)  617. 

-*—  Yolunteer,  who  is.    16  L.  B.  A.  861. 

Liability  of  master  for  negligent  or  tor- 
tuous act  of  insane  servant.  4  Ann. 
Gas.  135. 

Liability  of  master  harboring  servant's 
dog  lor  injuries  caused  by  it.  Ann. 
Gas.  1914B,  607. 

Liability  of  master  to  one  performing 
services  for  him  without  pay  for  pur- 
pose of  learning  business.  7  Ann.  Gas. 
638;  11  Ann.  Gas.  177. 

Liability  of  master  to  parent  for  in- 
juries to  infant  employed  without  eon- 
sent  of  or  contrary  to  agreement  with 
parent.    Ann.  Gas.  1918G,  234. 

Liability  of  master  to  person  employed 
by  servant  as  substitute  or  assistant. 
4  Ann.  Gas.  444;  14  Ann.  Gas.  389; 
Ann.  Gas.  1913G,  792. 

Liability  of  master  to  servant,  generml 
rules  of.    3  Am.  Bep.  147. 

Liability  of  master  to  servant  injured 
while  working  on  8unday  in  violation 
of    statute.    Ann.    Gas.    1912G,    397. 

Liability  to  minor  volunteer.  22  L.  B. 
A.   664. 

Liability  of  municipality  as  employee 
for  tort  in  connection  with  its  water- 
works system.    25  L.  B.  A.  (N.  8.)  241. 

Liability  of  railroad  company  to  watch- 
man or  flagman  for  injuries  caused  by 
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passiiig  txaiiiB.    48  L.  B.  A.   (N.  8.) 

150. 

Liability  of  railroad  to  trainmen  injured 
by  overhead  structnre.  47  L.  B.  A. 
(N.    8.)    488. 

Liability  of  state  as  employer  within  em- 
ployer's liability  aet.  Ann.  Cas.  1914B, 
889. 

Liability  of  street  railway  eompany  for 
injury  to  employee  from  poles  placed 
too  near  track.  15  L.  B.  A.  (K.  8.) 
1109. 

Liability  of  street  railway  eompany  to 
employee  injured  on  running  board  of 
ear  by  coming  in  contact  with  struc- 
ture or  other  object  near  car.  Ann. 
Cas.   1913E,  1072. 

liability  of  township  for  injury  to  em- 
ployee engaged  in  repairing  highway. 

41  L.  B.  A.  (N.  8.)  1074. 

ICaster's  liability  for  injury  to  minor 
servant  who  secures  employment  by 
misrepresenting  his  age.  20  L.  B.  A. 
(N.  8.)  500;  25  L.  B.  A.  (N.  8.)  708; 

42  L.  B.  A.  (N.  8.)  624. 

May  one  employing  child  under  statu- 
tory age  rely  on  contributory  negli- 
gence or  assumption  of  risk,  to  defeat 
uabHity  for  personal  injuries  sus- 
tained by  latter.  12  L.  B.  A.  (N.  8.) 
461;  20  L.  B.  A.  (N*.  8.)  876. 

Negligence,  eontraets  in  advance,  waiv- 
ing right  to  recover  for.  44  Am.  Bep. 
633. 

Overwork  of  servant  as  affecting  mas- 
ter's liability  for  injury  to  him  or  an- 
other servant.  45  L.  B.  A.  (N.  8.) 
872. 

Personal  liability  of  corporate  officers 
for  injury  to  employee.  28  L.  B.  A. 
427. 

Provisions  defining  the  eifeet  of  institu- 
tion of  action  for  damages  by  mem- 
bers of  relief  associations  or  their 
representatives.  11  L.  B.  A*  (N.  8.) 
194. 

Beleases  after  the  injury  has  been  re- 
ceived, and  without  reference  to  a 
prior  contract  with  a  relief  associa- 
tion.    11  L.  B.  A.  (N.  8.)  194. 

Bight  of  employer  who  had  been  held 
Uable  for  tort  upon  servant  or  con- 
tractor, to  recover  from  actual  wrong- 
doer.    40  L.  B.  A.  (N.  8.)  1156. 

Bights  of  person  illegally  hired  out  as 
convict  laborer  as  against  lessee. 
Ann.  Cas.  1912A,  269. 

Bnle  when  dangerous  condition  is  due 
to  act  of  stranger.    41  L.  B.  A.  54. 

Speed  of  train,  liability  of  railroad  to 
employee  on  train  for  injuries  caused 
by.     21  Ann.  Cas.  806. 

Snperintendinff  employee's  violation  of 
naes  promulgated  by  master  as  negli- 
gence for  which  master  ia  liable.  58 
L.  B.  A«  47. 


Validity  of  contract  exonerating  master 
in  advance  from  liability  for  negli- 
gent injuries  to  servant.  7  L.  B.  A. 
(N.    8.)    537. 

Validity  of  provision  in  contract  of  rail- 
road relief  department  for  forfeiture 
of  benefits  in  case  of  suit  against  com- 
pany for  damages.  10  L.  B.  A.  (N. 
8.)  198. 

Validity  of  stipulation  in  employee's 
pass  limiting  carrier's  liability.  67 
L.  B.  A.   (N.  8.)  250. 

§31.    At  proTlded  by  statuta. 

An  interurban  railway  company,  though 
not  liable  under  section  1970  of  the  Civil 
Code,  as  it  stood  prior  to  the  amendment  of 
1907  thereto,  is  liable  under  that  amendment 
for  injury  to  a  motorman  of  an  interurban 
trolley  car  collided  with  by  the  negligence 
and  fault  of  the  conductor  of  a  colliding  in- 
dependent trolley  car. — ^Fatten  v.  Los  Ange- 
les Pacific  Co.,  18  Cal.  App.  522,  123  Pac.  613. 

8ection  1970  of  the  Civil  Code  as  amended 
in  1907,  extending  the  liability  of  an  em- 
ployer for  an  injury,  "when  the  same  results 
from  the  wrongful  act,  neglect  or  default  of 
...  a  coemployee  engased  in  another  de- 
partment of  labor  from  that  of  the  employee 
injured,  or  employed  upon  a  machine,  rail- 
road train,  switch-signal  point,  locomotive  en- 
gine, or  other  appliance  than  that  upon  which 
the  employee  injured  is  employed,"  is  to  be 
given  a  fair  and  reasonable  meaning,  and  to 
be  liberally  construed  to  effect  the  purpose 
of  the  amendment  to  extend  the  liability  of 
the  employer. — ^Patton  v.  Los  Angeles  Pac. 
Co.,  18  CaL  App.  522,  123  Pac.  613. 

From  the  phraseology  of  the  amendment  to 
section  1970  of  the  C^vil  Code,  it  is  evident 
that  the  legislature  intended  to  make  the  law 
broad  in  its  scope,  and  to  preserve  the  lia- 
bility of  the  employer  in  all  eases  generally 
where  the  mechanical  device  upon  which  the 
injured  servant  is  employed  is  separate  and 
different  from  that  being  operated  by  the 
negligent  employee. — ^Patton  v.  Los  Angeles 
Pac.  Co.,  18  Cal.  App.  522,  123  Pac.  613. 

It  is  held  that  the  amendment  to  the  code 
section  extionding  the  employer's  liability  in 
specified  cases  is  not  in  violation  of  the  state 
or  federal  constitution,  in  giving  certain  citi- 
zens privileges  not  granted  to  others,  or  in 
denying  to  anyone  the  equal  protection  of 
the  laws.  The  classification  made  by  the 
statute  is  not  arbitrary,  but  it  comports  with 
the  rule  that  there  must  be  a  difference  in 
the  situation  of  the  employee  from  that 
which  exists  when  both  are  working  on  the 
same  machine,  which  justifies  the  special  pro- 
tection being  extended  to  one  class  and  with- 
held from  the  other. — ^Patton  v.  Los  Angeles 
Pac.  Co.,  18  Cal.  App.  522,  123  Pac.  613. 

Applicability  of  rule  requiring  notice  of 
defect  or  notice  of  injury  as  condition 
of  municipal  liability  for  personal  in- 
jury on  street  or  highway  in  case  of 
injury  to  municipal  employee.  28  L. 
B.  A.  (N.  8.)  533. 
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Building  and  factory  laws.  9  L.  B.  A. 
(N.  S.)   376. 

Constitutionality  of  compulsory  indus- 
trial insurance.  37  L.  B.  A.  (N.  S.) 
466. 

Constitationality  of  requirement  of  no- 
tice to  employer  of  defect  or  of  in- 
juries as  condition  of  liability  for 
injuries  to  servant.  15  L.  B.  A.  (N. 
8.)   203. 

Constitutionality  of  statute  forbidding 
the  avoidance  of  liability  to  employee 
or  reduction  of  his  damages  by  relief 
or  indemnity  contract.  33  L.  B.  A. 
(N.  S.)  706;  38  L.  B.  A.  (N.  S.)  867. 

Constitutionality  of  statute  rendering 
master  liable  for  injury  to  serrant,  ir- 
respective  of  negligence.  84  L.  B.  A. 
(N.  S.)   162. 

Effect  of  employers'  liability  act  on 
common-law  action.  12  L.  B.  A.  (N. 
S.)   1038. 

Employee  attempting  to  remove  wire  of 
another  company  interfering  with  his 
employer's  line  as  a  volunteer.  31  L. 
B.  A.  (N.  S.)  617. 

Knowledge  as  an  element  of  liability  un- 
der statute.    41  L.  B.  A.  143. 

Liability  of  master  for  acts  of  servant 
in  excess  of  instructions.  5  Ann.  Cas. 
123. 

Liability  of  street  railway  company  to 
employees  for  failure  to  perform  statu- 
tory duty  to  provide  vestibules  on 
cars.    30  L.  B.  A.  (N.  S.)  428. 

Ordinances  affecting  operation  of  rail- 
roads as  intended  for  benefit  of  em- 
ployees.    5  L.  B.  A.  (N.  S.)  207. 

Parts  of  building  used  in  eonunon  by  all 
tenants  as  part  of  works  and  ways  of 
particular  tenant  within  employers' 
liability  act.  44  L.  B.  A.  (N.  8.) 
1123.  , 

Power  of  state  court  to  enforce  right  un- 
der federal  employers'  liability  act.  40 
L.  B.  A.  (N.  8.)  684. 

Statutes  to  secure  health  and  safety  of 
employees.  25  L.  B.  A.  759,  848;  32 
L.  B.  A.  853. 

Sufficiency  of  notice  of  injury  under  em- 
ployers' liability  act.  21  L.  B.  A.  (N. 
8.)  233. 

—  Service  by  mail  of  notice  required 
by.     28  L.  B.  A.  (N.  S.)  238. 

What  constitutes  a  defect  in  the  "ways" 
of  a  railroad  company  within  employ- 
ers' liabiUty  act.  19  L.  B.  A.  (N.  8.) 
738. 

What  constitutes  "ways"  within  mean- 
ing of  federal  employers'  liability  act. 
47  L.  R.  A.  (N*.  8.)  51. 

Who  may  raise  question  that  employer's 
liability  law  involves  unconstitutional 
discrimination.  32  L.  B.  A.  (N.  8.) 
958. 


§  32.    Belatlon  of  parties. 

It  appeared  that  deceased,  being  a  ctnn- 
petent  engineer,  with  the  knowledge  and  con- 
sent of  B.,  entered  a  locomotive  to  assist  in 
running  it;  that  a  bridge  gave  way  under  the 
locomotive;  that  defendant  was  aware  of  the 
defective  state  of  the  bridge  and  did  not 
prevent  the  trip;  that  B.  was  defendant's 
foreman,  conductor,  and  assistant  superin- 
tendent, and  started  his  trains;  that  he  alone 
organized  the  trip;  that  'defendant  knew  the 
train  would  move  under  B.'s  general  super- 
vision, and  that,  there  being  no  regular  en- 
gineer on  the  line,  he  believed  B.  would  se- 
cure the  services  of  one.  Held,  that  B.  had 
authority  to  employ  an  engineer,  and  that 
plaintiff  could  recover. — Davis  v.  Button,  78 
Cal.  247,  18  Pae.  133,  20  Fac.  545. 

A  railroad  company  is  not  in  any  respect 
an  insurer  of  the  safety  of  its  employees, 
and  its  relation  to  them  differ  materially 
from  those  existing  between  a  carrier  and  its 
passengers,  being  only  the  ordinarv  relations 
of  master  and  servant.— Sappenfield  v.  Main 
Street  etc.  B.  B.  Co.,  91  Cal.  48,  27  Fac.  590. 

A  company  began  the  construction  of  a 
pier  under  contract,  and  placed  its  superin- 
tendent, 8.,  in  charge  of  the  work  and  em- 
ployees. An  employee  was  negligently  in- 
jured, and  sued  the  company.  Defendant 
showed  that  before  the  injury  it  had  assigned 
the  contract  to  8.,  and  that  he  was  doing  the 
work  on  his  individual  responsibility.  Plain- 
tiff showed  that  he  was  never  notified  of  a 
change  of  employers;  that  there  was  no 
change  in  the  work;  that  the  time  book  and 
time  checks  were  the  blank  forms  used  by  the 
company;  that  the  workmen  presented  their 
vouchers  on  the  printed  forms  of  the  com- 
pany to  the  office  of  the  company,  and  there 
received  their  money.  Held  that  8.  was  de- 
fendant's ostensible  agent. — Donnelly  v.  8au 
Francisco  Bridge  Go.^  117  Gal.  417,  49  Fac 
559. 

Servant  who  leaves  portion  of  master's 
premises  where  his  duties  require  him  to  be, 
and  goes  about  for  his  own  convenience  be- 
comes licensee. — ^Kennedy  v.  Ghase,  119  Gid. 
637,  641,  63  Am.  St.  Bep.  153,  52  Fac.  33. 

In  order  to  charge  the  lessors  of  the 
threshing  machine  with  responsibility  to  the 
plaintiff  by  reason  of  the  employment  of 
plaintiff  by  their  agent,  it  is  essential  that 
the  evidence  should  show  the  existence  of  an 
actual  or  ostensible  authority  to  such  a^ent 
to  make  the  employment  and  if  there  Is  a 
total  failure  of  evidence  of  either,  so  far  as 
the  employment  of  the  plaintiff  is  concerned, 
the  lessors  cannot  be  charged  as  employers 
of  the  plaintiff. — Nof singer  v.  Goldman,  122 
Gal.  609,  55  Fac.  425. 

Where  a  steamship  company  furnished  ap- 
pliances to  a  contractor  with  which  to  load 
its  vessels,  it  is  liable  to  the  contractor's  ser- 
vants for  injuries  caused  by  its  failnrs  to 
use  reasonable  care  in  the  selection  of  sneli 
appliances. — McGall  v.  Pacific  Mail  S.  8.  Co^i. 
123  Cal.  42,  55  Fac.  706. 
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An  employee,  while  riding  as  a  passenger 
or  licensee  upon  defendant's  train  can  have 
no  greater  rights  than  an  ordinary  passenger, 
for  the  death  of  whom,  while  riding  in  the 
same  position  of  danger  as  jthe  employee, 
the  company  would  not  be  responsible,  there 
being  no  license  to  him  as  a  passenger  to 
ride  in  that  position.  If  the  employee  was 
a  trespasser,  the  company  owed  him  no  duty. 
Lemasters  v.  Southern  Facifie  Co.,  131  CaL 
105,  63  Pac.  128. 

The  doctrine  of  respondeat  superior  has 
no  application  to  the  owner  of  a  house, 
though  in  possession  thereof,  where  the  injury 
complained  of  was  caused  by  the  negligence 
of  an  independent  contractor  for  the  con- 
struction of  a  stairway,  who  was  not  a  ser- 
Tant  of  the  owner,  and  who  had  control  of 
the  stairway  and  of  work  therein  under  the 
contract  at  the  time  of  the  injury — it  not  ap- 
pearing that  the  work  contracted  for  was  a 
nuisance,  or  was  performed  in  such  a  way, 
with  the  knowledge  of  the  owner,  as  to  be- 
come such. — Louthan  ▼.  Hewes,  138  Cal.  116, 
70  Pac.  1065. 

The  master's  liability  for  the  negligence 
of  his  servant  rests  npon  his  right  to  select 
the  servant  and  to  control  his  work,  but, 
where  this  selection  and  control  rests  in  an- 
other, he  is  freed  from  such  liability. — Fay 
V.  German  General  Ben.  Soc,  163  Cal.  118, 
124   Pac.   844. 

Where  the  pleadings  showed  that  at  the 
time  of  the  injury,  defendant  was  operating 
the  factory  and  wheel,  and  defendant  averred 
that  he  was  operating  it  for  the  owners,  as 
executor,  and  testified  that  he  employed  and 
discharged  servants  and  operators,  but  did 
not  attempt  to  show  that  he  was  not  one  of 
the  owners,  nor  that  he  was  operating  only 
for  the  parties,  the  burden  of  proof  being 
npon  him  to  show  that  fact,  he  cannot  escape 
liability  for  damages  for  his  negligence  on 
the  ground  that  he  was  acting  as  executor 
of  the  will  of  a  former  owner. — Sheehan  v. 
Hammond,  2  Cal.  App.  371,  84  Pac.  340. 

The  liability  for  the  death  of  a  servant 
aecruing  to  his  heirs  cannot  affect  the  meas- 
ure of  responsibility  of  an  employer  for  the 
death  of  his  servant,  and  if  it  should  appear 
that  the  employer  was  not  responsible  to  his 
servant,  and  that  there  was  no  breach  of 
duty  on  his  part  toward  the  deceased,  war- 
ranting recovery  by  the  servant,  if  he  had 
lived,  there  can  be  no  recovery  by  his  heirs. 
Watts  V.  Murphy,  9  Cal.  App.  564,  99  Pae. 
1104. 

Where  a  railway  engine  is  out  of  use  and 
is  ordered  to  the  shop  for  repair,  but  the 
crew  use  it  to  go  in  another  direction  to 
dinner,  the  engineer  is  not  a  vice-principal  as 
to  a  brakeman  with  him  on  the  trip.-— (j^ard- 
stTom  V.  L.  E.  White  Lumber  Co.,  21  Cal.  App. 
744,  132  Pac.  842. 

Where  railroad  employees  are  directed  to 
take  a  defective  locomotive  to  the  shop  for 
repairs,  but  instead  of  so  doing  they  take  the 


locomotive  to  go  in  another  direction  to 
dinner,  the  railwav  company  is  not  respon- 
sible for  the  death  of  one  "of  them  by  the 
overturning  of  the  locomotive  while  being 
so  used. — Gardstrom  v.  L.  E.  White  Lumber 
Co.,  21  Cal.  App.  744,  132  Pac.  842. 

Applicability  of  master  and  servant  doc- 
trines to  case  of  injured  actor.  37 
L.  B.  A.  (N.  S.)  514. 

Constructive  service  as  predicated  from 
the  necessity  of  discharging  special 
obligations  to  the  public.  37  L.  B.  A. 
81. 

Employee  of  railroad  or  street  railway  as 
a  passenger  while  being  carried  to  or 
from  work.  31  L.  B.  A.  321;  12  L.  B. 
A.  (N.  S.)  853;  19  L.  B.  A.  (N.  S) 
717;  23  L  B.  A.  (N.  S.)  954. 

Liability  for  acts  of  servants  regularly 
acting  for  dissociated  employers  in 
different  capacities.    37  L.  B.  A.  47. 

Liability  of  master  for  injury  to  an 
emergency  assistant.  40  L.  B.  A. 
(N.  S.)  1180. 

Position  of  servants  delivering  or  receiv- 
ing goods  elsewhere  t;han  at  the  em- 
ployer's place  of  business.  37  L.  B.  A. 
66. 

Position  of  servants  hired  by  independ- 
ent contractors.    37  L.  B.  A.  50. 

Belation  between  a  lessor  or  licensor  and 
the  servants  of  the  lessee  or  licensee. 
37  L.  B.  A.  65. 

Belationship  where  servants  are  hired  by 
one  in  the  employment  of  another.  37 
L.  B.  A.  48. 

Whose  servants  are  the  crew  of  a  char- 
tered vessel.    3^  L.  B.  A.  54. 


§33. 


Scope  of  employineiit* 


Such  gardener  was  acting  within  the  gen- 
eral scope  of  his  employment  while  walking 
over  the  covering,  if  he  then  had  reached 
the  place  of  his  work,  the  time  for  which 
had  arrived,  had  procured  his  working  tools, 
and  was  proceeding  to  hang  his  coat  at  the 
usual  place  when  the  accident  occurred.  He 
was,  therefore,  not  a  mere  licensee  or  tres- 
passer, and  did  not  assume  the  risk  of  injury 
from  the  rotten  condition  of  the  boards  of 
which  he  was  unaware. — Cordler  v.  Keffel, 
161  Cal.  475,  119  Pae.  658. 

Duty  of  employee  to  disclose  to  master 
matters  coming  to  his  knowledge  be- 
fore entering  or  outside  scope  of  em- 
ployment.    Ann.   Cas.   1913E,   819. 

Injuries  in  performance  of  duties  outside 
scope  of  original  employment.  48  L. 
B.  A.  796. 

Liability  «of  servant  volunteering  upon  a 
duty  with  which  he  is  not  charged.  85 
Am.  St.  Bep.  622. 

No  recovery  where  servant  undertakes 
new  functions  ex  proprio  motu  and 
without  master's  aequiescenee.  48  L. 
B.  A.  797. 
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Bisks  of  work  outside  scope  of  employ- 
ment, when  deemed  to  be  assumed.  48 
L.  B.  A.  803. 

When  liability  of  master  reattaches  after 
deviation  by  servant  from  course  of 
employment.  3  Ann.  Gas.  607;  20  Ann. 
Gas.   1292. 

When  negligence  is  predicated  of  a  com- 
mand to  do  work  outside  the  scope  of 
the  original  contract.    48  L.  B.  A.  798. 


§84.    Oare  required  In  generaL 

Master  is  bound  to  use  reasonable  care  to 
prevent  injury  to  his  servants,  in  the  course 
of  his  employment;  and  if  he  fails  to  do  so 
he  will  be  responsible  for  the  damages. — Hal- 
lower  V.  Henley,  6  Gal.  209. 

Where  the  fall  of  a  railroad  bridge  is 
caused  by  an  act  ^f  God,  a  cloudburst  for 
instance,  a  railroad  emfdoyee  cannot  hold 
the  company  liable  unless  its  negligence,  to  an 
extent  amounting  to  a  want  of  ordinary  care, 
contributed  to  the  disaster. — ^Bodgers  v.  Cen- 
tral Pac.  B.  Go.,  67  GaL  607,  8  Pac.  377. 

Where  master  owes  duty  to  servant  in  per- 
formance of  work,  he  ia  responsible  to  ser- 
vant for  manner  of  performance. — Brown  v. 
Bennett,  68  Gal.  225,  229,  230,  58  Am.  Bep.  8, 
9  Pac.  74. 

The  railroad  company  was  only  bound  to 
exercise  ordinary  care  in  the  construction 
of  the  trestle,  in  the  discharge  of  its  duty 
toward  its  employee,  as  distinguished  from 
its  duty  toward  its  passengers. — ^Dolan  ▼. 
Sierra  By.  Go.,  135  Gal.  435,  67  Pac.  686. 

The  fact  that  a  servant  la  experienced,  or 
that  an  inexperienced  servant  has  notice  of 
perils  ordinarily  incident  to  the  employment, 
does  not  relieve  the  master  of  the  duty  to  pro- 
tect both  from  risks  which  are  not  natural 
and  ordinary  incidents  to  the  conduct  of  the 
business,  and  which  could  have  been  removed 
by  the  exercise  of  due  diligence. — ^Brown  v. 
Bharp-Hauser  Gontracting  Go.,  159  Gal.  89, 112 
Pac  874. 

The  care  required  of  an  employer  is  that  of 
reasonable  diligence;  and  reasonable  dili- 
gence implies,  as  between  the  employer  and 
employee,  such  watchfulness^  caution,  and 
foresight,  as,  under  all  the  circumstances  of 
the  particular  service,  a  corporation  con- 
trolled by  careful  and  prudent  officer  ought 
to  exercise. — Sandidge  v.  Atchison,  T.  ft  B. 
P.  B.  Go,,  193  Fed.  867,  113  G.  G.  A.  653. 

The  failure  of  the  employer  to  exercise 
such  reasonable  diligence,  caution,  and  fore- 
sight as  a  prudent  man  would  exercise  under 
the  circumstances  is  negligence. — Sandidge  v. 
Atchison,  T.  ft  B.  P.  B.  Go.,  193  Pted.  867,  113 
G.  G.  A.  653. 

The  degree  of  care  required  of  an  employer 
in  protecting  his  employees  from  injury  is  the 
adoption  of  all  reasonable  means  and  precau- 
tions to  provide  for  the  safety  of  his  em- 
ployees while .  they  are  engaged  in  his  em- 
ployment, and  this  degree  of  care  is  to  be 
measured  by  the  dangers  to  be  apprehended 


or  avoided. — Sandidge  v.  Atchison,  T.  ft  S.  F. 

B.  Go.,  193  Fed.  867,  113  G.  G.  A.  653. 

The  employer  whether  a  natural  person,  or 
a  corporate  boay,  is  under  obligation  not  to 
expose  the  employee  in  conducting  the  em- 
ployer's business  to  perils  or  hazards  against 
which  he  may  be  guarded  by  proper  diligence 
on  the  part  of  the  employer.— ^ndidge  v. 
Atchison,  T.  ft  8.  F.  B.  Go.,  198  Fed.  867,  113 

C.  G.  A.  653. 

As  to  fire  escapes  on  building.  15  L.  B. 
A.  160. 

Duties  of  a  master  after  learning  of  a 
danger  to  which  his  servant  is  exposed. 
41  L.  B.  A.  137. 

Duty  to  relieve  servant  who,  without 
master's  fault,  has  been  caught  in  a 
dangerous  situation.  7  L.  B.  A.  (N. 
8.)    940. 

Duty  to  protect  servant  whose  work  re* 
quires  exposure  to  cold.  70  L.  B.  A. 
924. 

Duty  toward  employee  on  track,  to  main- 
tain lookout  on  railroad  train.  25 
L.  B.  A.  290. 

Exposure  of  servant  to  extraordinary 
risks.     7  L.  B.  A.  172. 

Overwork  of  servant  as  aifecting  mas- 
ter's liability  for  injury  to  him.  18 
L.  B.  A.  (N.  B.)  1214. 

§86.    Oauae  of  lojuxy  and  aocidoatal  or  lia- 
probable  Injury. 

An  employee  can  recover  for  personal  in- 
juries sustained  by  him  by  reason  of  the 
defective  condition  of  the  appliances  fur- 
nished to  him  by  the  employer  only  when 
the  defective  machinery  or  appliance  was  the 
proximate  cause  of  the  injury.  Ordinarily, 
this  question  is  one  of  fact  for  the  jury 
under  proper  instructions,  but  where  the  facts 
are  not  in  dispute  it  may  become  a  question 
of  law  for  the  court. — ^Vizelioh  v.  Southern 
Pacific  Go.,  126  GaL  587,  59  Pac.  129. 

For  the  purpose  of  hauling  and  dumpings 
dirt  on  a  railroad  track  a  box  was  placed 
on  rollers  on  a  push-car.  Plaintiif  was  in- 
jured by  being  thrown  from  the  car  by  the 
tilting  thereof.  The  car  and  one  similar  to  it 
had  been  in  use  for  some  time  before  the 
accident,  and  was  used  for  a  long  time  after 
without  change,  and  never  tilted  before  or 
after  the  injury  to  plaintiff.  Plaintiff  had 
assisted  in  the  construction  of  the  apparatus, 
was  experienced  in  such  work,  and  the  con- 
trivance was  in  perfect  order  at  the  time  he 
was  injured.  Held,  that  as  a  matter  of  law 
the  apparatus  was  not  inadequate  or  unsafe. 
Gorletti  v.  Southern  Pac.  Go.,  136  Gal.  642, 
69  Pac.  422. 

In  an  action  by  a  servant  for  personal  in- 
juries, certain  alleged  negligence  of  fellow- 
servants  held  no  defense,  because  not  the 
proximate  cause  of  the  injuries. — Olsen  t. 
Gray,  147  Gal.  112,  81  Pac.  414. 

In  an  action  to  recover  damages  for  pe> 
manent  injuries  to  the  hand  and  arm  of  a 
boy  under  twelve  years  of  age,  who  was  im- 
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properly  placed  on  a  raised  platform  built 
for  him  upon  which  to  operate  a  dangerous 
machine  in  defendant's  foundry,  the  negli- 
gence of  the  master  in  employing  the  cMld 
in  violation  of  the  provisions  of  the  statute 
is  the  proximate  cause  of  the  injury,  the  in- 
jury having  been  received  through  no  fault 
of  the  child.— Scally  v.  W.  T.  Garratt  &  Co., 
11  Cal.  App.  138,  104  Pac.  325. 

Applicability  of  maxim,  Bes  ipsa  loqui- 
tur, as  between  master  and  servant.  6 
L.  B.  A.  (N.  8.)  337;  16  L.  B.  A.  (N. 
S.)   214. 

Injury  to  railroad  employee  by  torpedoes 
on  track.    16  L.  B.  A.  (N.  S.)  1084. 

Liability  of  master  for  injuries  due  to 
the  explosion  of  djmamite  by  lightning. 
28  L.  B.  A.  (N.  8.)  1260. 


ISA.    Agreement 
ical  services 


lyy  master  to  pay  for  med- 
rendered  servant. 

As  to  duty  to  provide  generally.    See  post, 
{37. 

Although  a  master  may  not  be  responsible 
for  injury  received  by  his  servant  while  in 
his  employ,  yet  where  he  has  been  a  faithful 
servant^  and  was  injured  while  performing 
his  duties  as  such,  and  has  no  means  to  pro- 
cure needed  attention  and  care,  there  is  a 
sufficient  moral  obligation  resting  on  the 
master  to  furnish  for  him  such  assistance  and 
care  to  constitute  a  consideration  for  a  legal 
obligation  to  pay  all  reasonable  charges  of 
the  attending  physician  for  medical  service.— 
Fraeer  v«  8aa  Francisco  Bridge  Co.,  103  CaL 
79,  36  Pac.  1037. 

Where  the  agreement  made  on  behalf  of 
the  corporation  to  pay  all  reasonable  charges 
of  the  physicians  contains  the  words:  ''We 
reserve  to  ourselves  the  right  to  determine 
what  is  reasonable,"  such  reservation  is  one 
whieh  the  company,  under  the  circumstances 
shown,  had  a  right  to  make,  and  the  physician 
is  entitled  to  recover  only  the  amount  offered 
him  by  the  corporation,  and  a  jury  cannot 
award  him  any  greater  amount. — Fraser  v. 
San  Francisco  Bridge  Co.,  103  Cal.  79,  36 
Pae.  1037. 

An  instruction  to  the  effect  that,  if  a  cor- 
poration knew  that  plaintiff  as  a  physician 
was  treating  the  person  injured  on  its  ac- 
count, and  made  no  objection  thereto,  it  is 
liable  for  his  services,  is  erroneous. — Deane 
V.  Gray  Brothers  Artificial  Stone  Pav.  Co., 
109  Cal.  433,  42  Pac.  443. 

Authority  of  agent  or  other  representa- 
tive of  railroad  company  to  employ 
medical  services  for  injured  person. 
20  L.  B.  A.  695. 

Duty  and  obligation  of  vessel  on  inland 
IflJce  or  river  in  respect  of  sick  or  in- 
jured member  of  crew.  35  L.  B.  A. 
(N.  S.)  199. 

Duty  of  master  to  furnish  medical  aid  to* 
28  L.  B.  A.  555. 


Duty  to  furnish  medical  aid  to  servant. 
28  L.  E.  A.  546;  4  L.  E.  A.  (N.  S.)  49. 

Effect  of  character  of,  or  stipulations  in, 
contract  on  master's  duty  to  furnish 
medical  aid  to  servant.  28  L.  B.  A. 
553;  4  L.  B.  A.  (N.  8.)  55. 

Implied  authority  of  officers,  a^nts,  or 
servants  to  contract  for  medical,  sur- 
ffica],  or  other  attendance  or  supplies 
for  sick  or  injured  persons.  3  Ann. 
Cas.  570;  Ann.  Cas.  1912C,  474. 

Irresponsibility  of  master  for  surgeon's 
negligence  in  caring  for  wounded  ser- 
vant.   28  L.  B.  A.  548. 

Implied  power  of  employee  to  employ 
physician  to  attend  injured  employee. 
34  L.  B.  A.  (N.  8.)  351. 

Implied  authority  of  servant  of  indi- 
vidual.   34  L.  B.  A.  (N.  S.)  355. 

Liability '  of  master  for  failure  to  fur- 
nish medical  aid  to  injured  servant. 
Ann.  Cas.  1915D,  507. 

Liability  of  master  for  medical  attend- 
ance engaged  by  employee  who,  by  the 
contract  of  employment,  was  entitled  to 
such  attendance.  37  L.  B.  A.  (N.  S.) 
757. 

Liability  for  negligence  of  attendants 
furnished  by  relief  department  toward 
which  employees  contribute.     17  L.  B. 

A.  (N.  S.)   1167;  80  L.  B.  A.  (N.  S.) 

1207. 

Liability  of  master  for  negligence  of 
physician  or  surgeon  employed  at  the 
master's  expense  to  attend  servant. 
40  L.  B.  A.  (N.  8.)   486. 

Liability  of  master  for  services  of  phy- 
sician whom  he  summons  to  care  for 
employee.    18  L.  B.  A.  (N.  8.)  174. 

Master's  liability  for  medical  attend- 
ance engaged  by  employee  who,  by 
contract  of  employment,  was  entitled 
to  such  attendance.  87  L.  B.  A. 
(N.  8.)  757. 

Master's  liability  for  negligence  of  prac- 
titioner employed  to  attend  servant. 
4  L.  B.  A.  (X.  8.)  66. 

Nondelegability  of  duty  to  furnish 
proper  medical  treatment  to  sick  or 
injured  servants.     54  L.  B.  A.  83. 

Power  of  conductor  to  hire  physician  to 
treat  person  injured  by  train.     16  L. 

B.  A.  (N.  8.)  1081. 

Power  of  employers  to  defray  the  medi- 
cal expenses  of  their  injured  servants. 
4  L.  B.  A.  (N.  8.)  57. 

Power  of  officer  of  ship  to  bind  ship- 
owner.   34  L.  B.  A.  (N.  8.)  355. 

Bequest  to  physician  by  employer  to  at- 
tend employee  as  implying  agreement 
to  pay  for  services.  Ann.  Gas.  1914C, 
590. 

Bight  of  servant  to  recover  for  master's 
delay  in  taking  him  to  hospital.  7  L. 
B.  A,  (N.  S.)  997, 
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B.    TOOLS,    MACHINEBY,    APPLIANCES 
AND  PLACES  FOB  WOBK. 

As  to  liability  of  a  mine  owner  to  ser- 
vant for  injuries  eaused  by  the  falling 
in  of  the  roof  of  mine.  Ann.  Cas. 
1912B,  577. 

Applicability  of  role  as  to  safe  place 
where  servcints  are  engaged  in  the 
work  of  removing  dangerous  eondi* 
tions.     25  L.  B.  A.  (N.  S.)  321. 

Automobile  owner's  liability  for  injury 
to  operator  of  ear.  46  L.  B.  A.  (N.  S.) 
1183. 

Duty  of  consignor  or  consignee  to  his 
employees  as  to  the  condition  of  cars. 
45  L.  B.  A.  (N.  S.)  707. 

Duty  of  master  to  furnish  safe  appli- 
ances and  machinery.  54  Am.  Bep. 
726,  57  Am.  Bep.  727. 

Duty  of  master  to  furnish  safe  appli* 
ances  as  affected  by  fact  that  defec- 
tive appliances  are  prepared  by  fellow- 
servants.  3  L.  B.  A.  (N.  8.)  500;  4 
L.  B.  A.  (N.  S.)  220. 

Duty  of  master  to  furnish  safe  means 
and  appliances  with  which  to  work. 
92  Am.  Dec.  213. 

Dntv  of  master  to  furnish  safe  place  in 
whieh  to  work.    21  Am.  Bep.  579. 

Duty  of  master  to  provide  safe  place  for 
servant  to  pass  to  and  from  work.  5 
Ann.  Cas.  712. 

Duty  of  master  to  protect  servant  from 
material  rolling  down  hillside.  46  L. 
B.  A.  (N.  S.)  629. 

Duty  of  master  with  respect  to  premises 
of  stranger  onto  which  he  sends  his 
servant  to  work.  45  L.  B.  A.  (N.  8.) 
271. 

Dot^  of  railroads  to  furnish  employees 
with  safe  means  and  appliances  with 
which  to  work.    92  Am.  Dec.  218. 

Duty  of  railroads  to  furnish  improved  ap- 
pliances.   65  Am.  St.  Bep.  738. 

Duty  to  examine  condition  of  earth  and 
rocks  left  after  blasting.  48  L.  B.  A. 
(N.  S.)  925. 

Effect  of,  on  master's  duty  to  furnish 
safe  appliances  when  prepared  by 
fellow-servants.  4  L.  B.  A.  (N.  8.) 
229. 

Liability  of  master  for  dangerous  condi- 
tion created  by  third  person  near  place 
of  work.     45  L.  B.  A.  (N.  S.)  295. 

Liability  of  master  for  injuries  due  to 
dangerous  condition  of  earth  and  rock 
left  after  blasting.  48  L.  B.  A.  (N.  &) 
925. 

Liability  of  master  for  injuries  received 
by  servant  while  in  place  not  suffi- 
eiently  lighted.    20  Ann.  Cas.  2. 

Liability  of  master  for  injuries  to  ser- 
vant.   34  Am.  Bep.  621. 

Liability  of  master  to  servant  for  in- 
juries dus  to  defective  machinery  or 
materials.    77  Am.  Dee.  81ft. 


Liability  of  master  to  servant  for  inju- 
ries from  defective  machinery.  98 
Am.  St.  Bep.  289;  22  L.  B.  A.  283;  57 
L.  B.  A.  817. 

Liability  of  master  to  servant  for  inju- 
ries received  in  felling  tree,  or  pulling 
down  other  object.     20  Ann.  Cas.  249. 

Liability  of  master  to  servant  for  per- 
sonal injury  by  wild  animal  or  animal 
kept  for  exhibition  purposes.  23  L.  B. 
A.  (N.  8.)  1071. 

Liability  of  mine  owner  to  servant  for 
injuries  caused  by  falling  of  roof  of 
mine.     Ann.  Cas.  1912B,  577. 

Master's  duty  to  furnish  safe  place  to 
work  as  applicable  to  servant  engaged 
in  making  place  safe  or  in  good  repair. 
12  Ann.  Cas.  623. 

Measure  of  duty  owing  to  servants  with 
respect  to  elevators  which  they  are 
required  or  permitted  to  use  for  per- 
sonal transportation.  18  L.  B.  A. 
(N.  8.)   911. 

What  is  "working  place"  under  statute 
requiring  miner  to  keep  working  place 
safe.    Ann.  Cas.  1915A,  1231. 

I  ST.    Daty  to  provide  in  generaL 

As  to  duty  to  provide  medical  and  surgical 
attendance  and  relief.  See  note  refer- 
ences, §  36,  ante. 

Master  is  bound  to  furnish  suitable  and 
safe  machinery. — Sanborn  v.  Madera  Flume 
etc.  Co.,  70  €al.  261,  265,  11  Pac.  710. 

Employer  is  liable  only  when  he  had 
knowledge  of  defect,  or  railed  to  exercise 
reasonable  diligence  in  procuring  suitable 
machinery,  or  in  the  inspection  of  it  to  dis- 
cover any  defect  that  miffht  exist. — Brymer 
T.  Southern  Pac.  Co.,  90  Cal.  496,  27  Pac.  371^ 

Duty  to  furnish  safe  place  to  work  is  lim- 
ited to  premises  where  employer  is  required, 
for  purposes  of  employment,  to  be;  it  does 
not  extend  to  his  protection  while  on  private 
excursions  beyond. — Kennedy  v.  Chase,  119 
Cal.  637,  640,  641,  63  Am.  St.  Bep.  153,  58 
Pac.  33. 

A  contractor  can  be  held  liable  to  his  em- 
ployee for  injury  resulting  from  defective 
materials  furnished  by  the  principal  only 
when  he  has  the  right  of  selecting  or  reject- 
ing materials  so  furnished.  He  will  be  pre- 
sumed to  have  the  right  of  selection  and  con- 
trol unless  by  terms  of  the  contract  such 
right  is  reserved  to  the  principal. — McCall  v. 
Pacific  Mail  8.  8.  Co.,  123  Cal.  42,  55  Pac 
706. 

An  instruction,  in  an  action  by  an  employee 
for  personal  injuries,  that  the  employer  was 
presumed  to  know  whatever  might  endanger 
the  person  and  life  of  his  emj^oyee  in  the 
discharge  of  his  duties,  was  erroneous  be- 
cause imputing  to  the  employer  knowledge 
of  any  defect  in  the  place  where  the  work 
was  to  be  done  whieh  might  reasonably  have 
been    aseertained   by   investigation    and   in- 
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qmiy  in  a  case  where  he  was  under  no  obli- 
gation to  make  any  inqnirj  in  regard  thereto. 
Boche  V.  Llewellyn  Iron  Works  Co.,  140  Cal. 
5C3,  74  Pac.  147. 

Electric  light  company  held  to  have  per- 
formed its  duty  of  furnishing  its  linemen 
with  suitable  appliances. — ^Towne  v.  United 
Electric  Gas  etc.  Co.,  140  Cal.  766,  2  Ann. 
Cas.  905,  70  L.  B.  A.  214,  81  Pac.  124. 

A  master  owes  to  his  servants  the  duty  to 
furnish  suitable  machinery  and  appliances 
with  which  the  service  is  to  be  performed; 
to  keep  them  in  order  and  repair,  and  gener- 
ally to  make  such  provision  for  the  safety 
of  employees  as  will  reasonably  protect  them 
against  the  dangers  incident  to  their  employ- 
ment; and  if  the  act  be  one  which  it  is  the 
doty  of  the  employer  to  perform,  and  one  of 
the  servants  negligently  performs  it  to  the 
injury  of  another  servant  in  the  same  com- 
mon employment,  then  the  offending  servant, 
in  the  performance  of  this  duty,  acts  as  the 
representative  or  agent  of  his  employer,  and 
the  employer  is  reBponsible.--Quinn  v.  Elec- 
tric Laundry  Co.,  155  Cal.  500,  17  Ann.  Cas. 
1100,  101  Pae.  794. 

As  a  general  rule,  the  obligation  of  the 
master  to  furnish  to  his  employees  safe  ap- 
pliances and  a  safe  place  for  work  is  one 
that  cannot  be  delegated,  and  for  a  breach 
of  this  duty,  resulting  in  an  injury  to  the 
servant,  the  master  is  liable. — Bridges  v. 
Los  Angeles  Pac.  By.,  156  Cal.  492,  25  L. 
B.  A.  (N.  S.)  914,  105  Pac.  586. 

It  is  the  duty  of  an  employer  to  furnish  a 
reasonably  safe  place  in  which  the  employee 
may  perform  the  work  in  which  he  is  en- 
gaged, and  to  use  ordinary  care  to  keep  the 
place  reasonably  safe  so  that  the  employee 
may  not  be  exposed  to  danger.  He  is  not  an 
insurer  of  the  safety  of  the  employee,  the 
measure  of  his  obligation  being  to  use  ordi- 
nary eare  in  seeing  that  the  place  of  work  is 
safe  in  the  first  instance,  and  to  employ  the 
same  degree  of  eare  to  keep  it  such. — ^Brown 
V.  Sharp-Hauser  Contracting  Co.,  159  Cal.  89, 
112  Pae.  874. 

While  it  is  true  that  the  master  is  not 
obliged  to  furnish  his  employee  with  the  lat- 
est improvements  in  machinery,  tools,  or 
spplianees,  he  is  always  under  the  duty  in 
the  use  of  proper  eare  to  furnish  him  with 
suitable  machinery,  tools  and  appliances. — 
Lonnergan  v.  Stansbury,  164  Cal.  488,  129 
Pac.  770,  771. 

An  employer  is  bound  to  use  ordinary  care 
to  sec  that  his  employees  have  a  safe  place 
in  which  to  work,  and  that  the  tools  and  ap- 
pliances with  which  they  are  to  work  are  in 
good  condition  and  reasonably  s.afo  for  the 
purposes  intended.  He  is  also  bound  to  use 
ordinary  caro  to  maintain  thoni  in  such  con- 
dition.—Duify  V.  Hobbs,  Wall  ft  Co.,  166  Cal. 
210,  135  Pac.  1093. 

Where  an  employee  was  placed  in  charge 
of  llsh- cleaning  machinery,  a  part  of  which 
consisted  of  a  ^aft  to  whieh  was  attached 


a  moving  pulley,  it  was  the  duty  of  the  em- 
ployer, if  not  to  box  the  shaft,  to  furnish 
a  reasonably  safe  place  to  work;  and  if,  while 
the  employee  was  replacing  a  belt  on  the 
pulley,  his  clothing  was  caught  by  a  collar 
and  set-screw  projecting  from  the  shaft, 
which  were  unguarded  and  whieh  made  the 
place  dangerous,  the  employer  might  properly 
be  held  liable  for  the  resulting  injuries. — 
Schellin  v.  North  Alaska  Salmon  Co.,  167  Cal. 
103,  138  Pac.  723. 

The  master  is  not  bound  to  furnish  ap- 
pliances that  are  absolutely  safe.  His  duty 
is  done  when  he  furnishes  the  employee  with 
reasonably  safe  appliances,  and  keeps  them 
in  repair. — McDonald  v.  California  Timber 
Co.,  7  Cal.  App.  375,  94  Pac.  376. 

It  is  the  duty  of  a  master  to  provide  rea- 
sonably safe  appliances  for  the  prosecution 
of  the  servant's  work,  and  an  omission  in 
that  regard  is  negligence. — Carlson  v.  Cuea- 
monga  Water  Co.,  7  Cal.  App.  382,  94  Pae. 
399. 

An  employer  owes  a  eontinuons  duty  to 
exercise  ordinary  care  to  furnish  reasonably 
safe  appliances  for  employees. — Bogers  ▼. 
Ponet,  81  Cal.  App.  577,  138  Pac.  851. 

An  employer  owes  a  continuous  duty  to  ex- 
ercise ordinary  caro  to  furnish  a  reasonably 
safe  place  for  employees  to  work  in. — Bogers 
V.  Ponet,  21  Cal.  App.  577,  132  Pac.  851. 

§38.    Care  required  of  ma«ter. 

The  employer  is  not  bound  to  provide  for 
the  use  of  his  employee  machinery  which 
is  absolutely  safe,  but  only  to  use  reasonable 
and  ordinary  care  and  diligence  in  procuring 
suitable  and  safe  machinery. — Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496,  27' Pac.  371; 
Thompson  v.  California  Const.  Co.,  148  Cal. 
35,  82  Pac.  367. 

While  it  is  the  master's  duty  to  use  rea- 
sonable and  proper  care  and  diligence  in  fur- 
nishing appliances  to  his  servant,  he  is  not 
an  insurer  against  accidents  that  may  arise 
from  the  use  of  such  appliances. — Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496,  27  Pac.  371. 

Company  is  only  bound  to  exercise  rea- 
sonable and  ordinary  care  in  the  selection  of 
reasonably  safe  appliances,  such  as  a  pru- 
dent man  would  exercise  if  his  own  person 
were  exposed  to  the  danger  resulting  from 
their  use,  and  to  keep  them  in  suitable  con- 
dition and  repair. — Sappenfield  v.  Main 
Street  etc.  B.  B.  Co.,  91  Cal.  48,  27  Pac.  590. 

Where  the  pin  holding  the  singletree  to 
the  drawhead  of  a  street-car  came  out,  re- 
leasing the  horse,  and  the  driver  was 
dragged  over  the  dashboard,  it  was  error, 
in  an  action  for  the  resulting  injury,  to 
charge  that  it  was  the  duty  of  the  master 
to  furnish  such  appliances  "as  combine  the 
greatest  safety  with  practical  use,"  since  a 
master  need  only  furnish  appliances  reason- 
ably safe,  though  better  ones  exist. — Sappen- 
field V.  Main  Street  ete.  B.  B.  Co.,  91  Cal.  48, 
27  Pac.  590. 
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On  a  question  whether  a  master  used  rea- 
sonable care  in  adjusting  appliances,  he  maj 
show  that  adjustment  was  made  in  the  man- 
ner in  which  such  appliances  are  usually  ad- 
justed.— ^Burns  y.  Bennett,  99  Cal.  363,  33 
Pac.  91C. 

It  is  the  duty  of  an  employer  to  exercise 
ordinary  care  in  furnishing  for  his  em- 
ployees a  reasonably  safe  place  in  which  to 
work,  and  he  is  liable  for  injury  caused  by 
i^egligence  in  constructing  a  scaffold  on 
which  the  plaintiff  was  employed  to .  work 
as  a  hodcarrier,  and  by  the  breaking  and 
falling  of  which  he  was  injured,  where  there 
is  no  evidence  of  contributory  negligence. — 
McNamara  ▼.  MacDonough,  102  CaL  575,  36 
Pao.  941. 

A  corporation  engaged  in  the  business  of 
manufacturing  iron  and  steel  machinery, 
and  using  heavy  shears  operated  by  steam 
for  the. cutting  of  boiler  iron,  owes  to  its 
servants  the  duty  of  exercising  ordinary 
care  to  keep  them  in  a  safe  condition,  and 
to  use  such  practicable  means  and  tests  as 
common  prudence  shows  to  be  proper  for 
discovering  defects  which  might  occur  with 
time  and  use;  and  where  such  tests  were 
not  applied,  and  the  shears,  being  cracked 
and  weakened,  broke,  to  the  injury  of  an 
employee,  on  account  of  such  discoverable 
defect  in  their  condition,  the  corporation 
is  liable  for  such  injury. — Pacheco  v.  Judson 
M:fg.  Co.,  113  Cal.  541,  45  Pac.  833. 

It  is  the  duty  of  master  to  furnish  em- 
ployees safe  water-closet,  and  failure  to  use 
ordinary  care  in  its  selection  and  inspection 
and  keeping  it  in  proper  condition  consti- 
tutes negligence. — ^Bussell  v.  Pacific  Can  Co., 
116  Cal.  527,  531,  532,  48  Pac.  616. 

The  rule  that  it  is  the  duty  of  the  master 
to  provide  a  safe  place  in  which  to  work 
only  applies  when  the  place  is  furnished  and 
the  appliances  prepared  by  the  master,  and 
the  doctrine  of  imputed  knowledge  by  the 
master  of  actual  conditions  is  inapplicable 
where  no  duty  rests  upon  the  master  to  make 
the  place  safe. — Roche  ▼.  Llewellyn  Iron 
Works  Co.,  140  Cal.  563,  74  Pac.  147. 

The  duty  of  an  employer  to  furnish  to  an 
employee  a  reasonably  safe  place  in  which 
to  work  is  not  absolute.  His  duty  is  ful- 
filled when  he  exercises  ordinary  care  for 
that  purpose. — ^Thompson  v.  California  Con- 
struction Co.,  148  Cal.  35,  82  Pac.  367. 

If  employers  will  aid  and  abet  heartless 
and  mercenary  parents  in  taking  little  chil- 
dren from  the  playground  and  the  schoolroom 
to  place  them  where  dangerous  machinery  is 
in  operation,  they  cannot  expect  courts  to 
favor  them  as  to  the  degree  of  care  required 
of  them,  or  to  place  technical  limitations  on 
the  right  of  a  jury  to  weigh  the  words,  acts, 
ability  and  capacity  of  such  children,  in  the 
light  of  natural  impulses,  attributes  and 
characteristics,  in  actions  for  injuries  re- 
ceived during  the  course  of  an  employment 
denounced  by  the  mleg  of  humanity,  and  by 


a  law  of  this  state. — Fries  v.  American  Lead 
Pencil  Co.,  2  Cal.  App.  148,  83  Pac.  173. 

In  an  action  for  the  death  of  the  operator 
of  an  electric  elevator,  caused  by  a  worn 
handle,  producing  a  shock,  which  felled  him 
to  the  floor  wtdle  ascending  alone,  and 
caused  the  crushing  of  his  head  between 
floors,  the  liability  of  his  employer  is  lim- 
ited to  want  of  ordinary  care  in  failing  to 
provide  him  with  reasonably  safe  mechanism; 
and  it  was  prejudicially  erroneous  for  the 
court,  in  instructing  the  jury,  to  classify 
operators  with  passengers,  so  as  to  require 
from  the  owners  the  utmost  care  and  dili- 
gence of  very  cautious  persons  in  providing 
proper  and  safe  machinery  as  far  as  human 
foresight  can  go,  and  responsibility  for  in- 
jury caused  by  the  slightest  neglect  against 
which  human  foresight  could  have  guarded. 
Watts  ▼.  Murphy,  9  CaL  App.  564,  99  Pac. 
1104. 

The  employer  was  not  excused  by  the  mere 
fact  that  the  derrick  had  been  constructed 
in  the  usual  manner  and  presumably  once  was 
in  safe  condition;  his  duty  was  to  use  due 
care  to  maintain  that  safe  condition  and 
guard  against  the  wear  and  tear  of  use  or  of 
time  alone. — ^Ingalls  v.  Monte  Cristo  Oil  & 
Dev.  Co.,  23  Cal.  App.  652,  139  Pac.  97. 

The  master  is  not  bound  to  furnish  the 
very  best  materials,  implements,  or  accom- 
modations which  can  be  procured,  nor  those 
which  are  absolutely  the  most  convenient  or 
most  safe.  His  duty  is  sufficiently  dis- 
charged by  providing  those  which  are  rea- 
sonably safe  and  fit.  And  an  appliance  is 
reasonably  fit  when  it  can  be  used  by 
the  servant  in  the  course  of  his  employ- 
ment without  danger  to  himself  by  exer- 
cising ordinary  care. — ^The  Chico,  140  Fed. 
568. 

Duty  of  master  to  furnish  superintend- 
ence where  the  work  is  complicated 
and  dangerous.    29  L.  B.  A.   (N.  S.) 

481. 

Liability  of  master  for  injuries  to  ser- 
vant from  fumes  arising  from  ma- 
terials handled  by  him.  35  L.  B.  A. 
(N.  S.)  679. 

S89.    Delegation  of  duty  by  master. 

W*ork  of  putting  up  a  pipe  under  snper- 
vision  of  euperintendent  is  the  same  as 
though  done  by  him  in  person,  and  master 
is  liable  if  it  is  not  properly  done. — ^Beeeon 
V.  Green  Mountain  Gold  Min.  Co.,  57  Cal. 
20. 

It  is  the  duty  of  an  employer  to  furnish 
a  safe  and  suitable  place  for  his  employee 
to  work,  and  suitable  and  safe  appliances 
and  machinery  for  him  to  work  with;  and 
the  employer  cannot  be  exonerated  from 
liability  to  an  employee  for  breach  of  this 
duty,  by  delegating  it  either  to  a  superior 
officer,  agent  or  servant,  or  to  a  subordinate 
agent  or  servant;  and  the  person  to  whom 
such  duty  is  delegated,  who    undertakes  or 
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OBitB  to  perfonn  it,  i8  the  representative 
of  the  employer,  and  not  a  mere  fellow- 
servant  with  the  one  who  is  injured,  as  the 
result  of  the  breach  of  sneh  dnty. — Mullin  v. 
California  Horseshoe  Co.,  105  Cal.  77,  38  Pac. 
535. 

Where  the  owner  of  a  building  contracted 
with  a  stair  builder  for  the  reconstruction  of 
his  stairway  therein,  and  euch  stair  builder 
had  entire  control  of  the  stairway  for  the 
purpose  of  the  work,  it  was  not  the  duty 
of  the  owner  to  see  that  cleats  placed  on 
the  fitairs,  to  protect  them  from  injury  be- 
fore being  painted,  were  properly  placed 
there  by  the  contractor'^  servants,  or  to 
remove  them,  so  as  to  render  such  owner 
liable  for  injuries  sustained  by  a  person 
tripping  on  the  deate. — Louthan  v.  Hewes, 
138  Gal.  116,  70  Pac.  1065. 

The  fact  that  the  owner  of  the  building 
retained  possession  thereof,  together  with 
the  use  of  the  stairway  after  it  was  in  a 
condition  to  be  used,  was  immaterial.— 
Louthan  v.  Hewes,  138  Cal.  116,  70  Pac.  1065. 

A  master  called  on  to  send  a  servant  to 
a  third  person  to  make  repairs  on  appliances 
under  the  control  of  the  third  person,  a  work 
without  danger  if  the  place  in  which  it  was 
done  was  in  proper  condition,  had  the  right 
to  assume,  in  the  absence  of  actual  notice, 
that  there  was  no  defect  in  the  appliances 
making  it  dangerous  to  make  the  repairs. — 
Boehe  v.  Llewellyn  Iron  Works  Co.,  140  Cal. 
563,  74  Pac.  147. 

The  owner  of  an  engine  and  boiler  is  not 
absolved  from  liability  for  ihjuries  to  a 
servant,  caused  by  the  bursting  of  the  boiler 
while  in  use,  merely  because  he  had  procured 
an  independent  contractor  to  repair  it. — 
Shea  V.  Paeifie  Power  Co.,  146  Cal.  680,  79 
Pac.  373. 

The  fact  that  the  master  may  have  in- 
trusted the  furnishing  of  a  safe  place  and 
appliances  to  an  employee  who  would,  for 
other  purpoees,  be  regarded  as  a  fellow- 
servant  of  the  party  injured,  will  not  ex- 
onerate the  master. — ^Bridges  v.  Los  Angeles 
Pac.  By.,  156  Cal.  492,  25  L,  B.  A.  (N.  8.) 
914,  105  Pae.  586. 

The  owner  of  a  sawmill  is  not  liable  for 
the  death  of  the  foreman  of  the  "upper 
floor,"  who  falls  from  a  railing  running  along- 
side a  conveyer  used  to  carry  refuse  from  the 
saws,  by  reason  of  the  breaking  away  of  the 
railing  on  account  of  its  insecure  fastening, 
where  the  duty  of  keeping  the  railing  in  good 
order  and  repair  devolved  upon  the  foreman. 
I>ii^  V.  Hobbs,  Wall  &  Co.,  166  Cal.  210, 
135  Pac.  1093. 

This  rule,  however,  does  not  apply  between 
the  master  and  a  servant  who  is  employed  to 
perform  for  the  master  this  duty  to  the  other 
servants,  where  the  injury  happens  because 
of  the  failure  of  such  servant  to  do  that  part 
of  his  duty.— Duffy  v.  Hobbs,  Wall  ft  Co., 
166  Cal.  210,  135  Pac.  1093. 

The  duty  of  providing  a  reasonably  safe 
appliance  oannot  be  delegated  by  the  em* 


ployer. — Stephens  v.  Pacific  Electric  B.  Co» 
16  Cal.  App.  512,  117  Pae.  559. 

Where  it  appears  that  neither  the  foreman 
nor  the  employee  were  electricians,  the  igno- 
rance of  the  necessity  of  a  fuse  by  the  fore- 
man cannot  excuse  the  duty  of  the  employer 
to  provide  the  fuse  as  a  safe  appliance,  where 
it  IS  shown  that  the  grinder  was  unsafe  and 
dangerous  to  use  without  it. — Stephens  v.  Pa- 
cific Electric  B.  Co.,  16  Cal.  App.  512,  117 
Pac.  559. 

In  an  action  by  a  stevedore  for  injuries 
caused  by  the  fall  of  coal  from  a  defective 
bucket  used  in  hoisting  coal  from  the  hold 
of  a  vessel,  the  jury  were  justified  in  con- 
eluding  that  it  was  the  duty  and  the  custom 
of  the  foreman  of  the  hatch  to  obtain  and 
supply  the  buckets  for  the  use  of  the  work- 
men, and  they  were  correctly  instructed  that 
the  obligation  of  the  master  to  furnish  suit- 
able appliances  and  to  keep  them  in  repair 
and  order  "is  a  duty  which  cannot  be  aeW 
gated  to  another  so  as  to  exonerate  the  em- 
ployer from  liability  to  an  employee  who  is 
injured  by  omission  to  perform  the  duty  or 
by  its  negligent  performance.  In  respect  to 
such  act  or  duty,  the  servant  who  undertakes 
or  omits  to  perform  it  is  the  representative 
of  the  master.  The  act  or  omission  is  the  act 
or  omission  of  the  master,  irrespective  of  the 
grade  of  the  servant  whose  negligence  caused 
the  injury,  or  of  the  fact  whether  it  was  or 
was  not  practicable  for  the  master  to  act 
himself." — ^Hayes  v.  Western  Fuel  Co.,  19  CaL 
App.  634,  127  Pac.  518,  citing  O'Connell  v. 
United  Bailroads  of  San  Francisco,  19  Cal. 
App.  36,  124  Pac.  1022. 

The  duty  which  the  master  owed  to  its 
employee  to  keep  its  machinery  in  repair 
was  a  positive  duty,  and  its  nonperformance 
cannot  be  excused  upon  the  ground  that  the 
negligence  was  due  to  one  of  its  servants 
upon  whom  it  had  devolved  the  duty  of 
keeping  such  machinery  in  repair.— Calif ornia 
Nav.  ft  Imp.  Co.,  In  re,  110  Fed.  670. 

Conflict  of  laws,  as  to.    56  L.  B.  A.  222. 

Delegability  of  master's  duty  to  warn 
servants  of  danger  from  starting  of 
machinery.    26  L.  B.  A.  (N.  S.)  647. 

Doctrine  of  nondelegable  duties  applica- 
ble to  artificial  persons.  54  L.  a.  A. 
51. 

Duty  to  use  care  in  giving  orders  as  non- 
assignable duty  of  master.  51  L.  B.  A. 
543. 

Effect  on  master's  liability  to  servant  of 
delegation  of  personal  duty  to  inde- 
pendent contractor.  54  L.  B.  A.  52; 
20  L.  B.  A.  (N.  S.)  793. 

Liability  of  master  for  injury  or  death 
of  servant  through  competent  em- 
ployee delegating  his  duties  to  an  in- 
competent fellow-servant.  15  L.  B.  A. 
(N.  S.)  439. 

Liability  of  master  for  negligence  of 
fellow-servant  in  selecting  appliance 
or  material  from  supply  provided.  2 
Ann.  Cas.  909;  10  Ann.  Cas.  207. 

Nondelegable  duties  of  employers  of 
linemen.    30  L.  B.  A.  (N.  3.)  49. 
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§40.    Defects  in  tooli  or  appliances  in  gen- 


Where  an  employee  is  injured  by  the 
falling  of  a  hoisting  apparatus  the  liability 
of  the  employer  is  dependent  upon  the  fact 
that  the  method  of  attaching  the  hoisting 
rope  is  defective  and  unsafe,  and  that  injury 
was  caused  by  the  defect. — Malone  v.  Haw- 
ley,  46  Cal.  409. 

It  appeared  that  generally  the  head-blocks 
on  pile-drivers  used  for  pulling  up  piles  were 
cross-bolted  to  prevent  splitting;  that  in  the 
opinion  of  experts,  they  were  unsafe  unless 
so  made,  and  that  the  head-blocks  on  de- 
fendant's pile-driver  was  not  cross-bolted,  as 
a  result  of  which  it  split,  causing  the  death 
of  plaintiiTs  intestate.  Held,  that  defend- 
ant^ negligence  was  a  question  for  the  jury. 
McAlpine  v.  Laydon,  115  Cal.  68,  46  Pae.  865. 

A  master  is  liable  to  the  servant  for  in- 
Jury  caused  from  defective  or  unsafe  ap- 
pliances, the  defects  and  danger  from  which 
were  unknown  to  the  servant,  and  were  not 
obvious  to  his  view. — Starr  v.  Kreuzberger, 
129  Cal.  12a,  79  Am.  St.  Bep.  92,  61  Pac. 
787. 

A  miner  does  not  assume  the  risk  from 
the  falling  of  timber  while  it  is  being  low- 
ered into  a  mine,  through  the  detaching  of  a 
hook,  wholly  unsafe  for  lowering  timbers,  he 
not  knowing  that  it  was  to  be  used  therefor, 
though,  as  he  knew,  it  had  been  used  for  low- 
ering and  raising  ore  buckets. — Keast  v. 
Santa  Ysabel  Gold  Min.  Co.,  136  Cal.  256,  68 
Pac.  771. 

Any  culpable  carelessness  upon  the  part 
ot  fellow-servants  of  the  deceased  in  per- 
mitting the  timber  to  jam  and  ordering  it 
to  be  lowered  while  jammed,  cannot  relieve 
the  employer  from  liability,  where  it  appears, 
notwithstanding,  that  the  accident  would  not 
have  occurred  if  the  hook  had  been  reason- 
ably safe  for  the  purpose  of  lowering  timber. 
Keast  ▼.  Santa  Tsabel  Gold  Min.  Co.,  136 
Cal.  256,  68  Pae.  771. 

The  duty  of  an  employer  to  furnish  a  safe 
place  for  his  employee  to  work  does  not  ex- 
tend to  the  protection  of  the  employee  be- 
yond the  limits  of  the  space  allotted  to  him 
and  in  which  he  is  ordered  to  work. — An- 
drews v.  Valley  Ice  Co.,  167  Cal.  11,  138  Pac. 
699. 

A  scaffold  erected  by  fellow-servants  em- 
ployed as  carpenters  in  the  construction  of 
a  building  by  defendant  as  contractor,  from 
meterials  supplied  by  him,  is  not  an  ap- 
liUAOce  within  the  rule  requiring  the  master 
io  furnish  safe  appliances;  but,  in  such  case, 
(be  duty  of  the  master  is  limited  to  provid- 
ing proper  tools,  lumber  and  materials  with 
wni^n  to  erect  a  proper  scaffold,  and  when 
he  has  performed  such  duty,  and  is  not 
RSgUgent  in  the  choice  of  servants,  it  is  the 
finiy  ot  the  carpenters  employed  to  construct 
t\m  sraffold  in  a  workmanlike  manner;  and 
if  they  fail  to  do  so,  the  master  is  not  re- 
$^m$m^  twt  an  injury  thereby  resulting  to 


one  of  the  fellow-servants  by  a  fall  from  an 
ineecure  scaffold. — McDonald  v.  Hoffman,  10 
Cal.  App.  515,  102  Pac.  673. 

The  negligence  of  a  loreman  carpenter  in 
superintending  the  construction  of  the  scaf- 
fold is  that  of  a  fellow -servant  of  the  other 
carpenters  employed  in  the  same  general 
business,  and  relieves  the  master  from  lia- 
bility therefor,  in  the  absence  of  any  showing 
of  the  negligence  of  the  master  in  appoint- 
ing such  foreman. — McDonald  v.  Hoffman, 
10  Cal.  App.  515,  102  Pae.  673. 

In  an  action  for  an  injury  to  a  servant 
employed  to  run  a  pumping  plant,  coneistihg 
of  a  boiler  and  two  steam  pumps,  one  of 
which  was  to  pump  continuously  and  the 
other  to  be  used  as  a  relief,  where  it  appears 
that  rocks  and  earth  had  commenced  to  cave 
into  the  well  in  a  deiective  place  therein^ 
of  which  complaint  was  made  with  promise 
of  relief,  and  plaintiff,  being  ordered  to 
start  the  relief  pump,  was  required  to  go 
into  the  well  to  fix  the  same,  when  he  was 
injured  as  the  result  of  anotner  cave,  held, 
that  a  nonsuit  was  properly  denied  on  the 
ground  of  plaintiff's  contributory  negUgence 
as  matter  of  law. — Jackson  v.  Southern  Pa- 
cific Co.,  11  CaL  App.  101,  103  Pac.  1098. 

As  to  appliances.  1  L.  B.  A.  174,  698; 
2  L.  B.  A.  520;  4  L.  B.  A.  796;  8  L.  B. 
A.  636;  13  L.  B.  A.  374;  1  L.  B,  A. 
(N.  S.)  283;  6  L.  B.  A.  (N.  S.)  602; 
19  L.  B.  A.  (N.  S.)  242. 

As  to  the  duty  of  the  master  to  furnish 
safe  appliances  and  machinery.  77 
Am.  Dec.  218;  98  Am.  St.  Bep.  289. 

As  to  duty  as  to  tools.  1  L.  B.  A.  174^ 
698;  2  L.  B.  A.  520;  4  L.  B.  A.  796; 
8  L.  B.  A.  636;  13  L.  B.  A.  374. 

Appliances  and  machinery,  duty  ot 
former  to  furnish  safe.  34  Am.  Bep^ 
621;  54  Am.  Bep.  726:  57  Am.  Bep. 
727. 

Belt  on  machinery,  liability  of  master 
to  servant  for  injuries  caused  by 
breaking  of.    21  Ann.  Cas.  94. 

Definiteness  of  complaint  to  employer  t» 
charge  him  with  notice  of  defect  which 
caused    injury.    2    L.    B.    A.    (N.    8.) 
469. 

Duty  and  liability  of  person  furnishing 
appliances  for  use  by  servant  of  an- 
other for  injury  to  such  servant.  Ann. 
Cas.  1913C,  754. 

Duty  of  master  in  respect  to  defective 
appliance  which  servant  is  employed  to* 
repair.    25  L.  B.  A.  (N.  a)  331. 

Duty  of  master  to  furnish  safe  appli^ 
ances  or  safe  place  to  work  as  appli- 
cable to  servant  sent  to  work  on  prem- 
ises of  third  person.  Ann.  Cas.  1913B, 
796. 

Employer's  duty  as  to  the  supervision  of 
appliances  not  owned  by  him,  but  used 
by  his  servants.    41  L.  B.  A.  100. 

Furnishing  for  servant's  use  article  in 
general  use  as  measuie    of    master'fr 
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duty.     16  L.  R.  A.  (N.  S.)  128;  27  L. 
B.  A.  (N.  8.)  181. 

Injury  to  electric  lineman  through  defect 
in  pole  or  its  appurtenances.  21  L.  R. 
A.  (N.  8.)  774;  26  L.  R.  A.  (N.  8.) 
509;  30  L.  R.  A.  (N.  8.)  50. 

Liability  of  landlord  to  servant  of  tenant 
for  injuries  caused  by  falling  of  ceil- 
ing.   Ann.  Cas.  1913C,  975. 

Liability  of  master  for  injuries  caused 
by  defective  conditions  or  appliances 
which  are  not  dangerous.  47  L.  R.  A. 
(N.  8.)  1142. 

Liability  of  master  for  injuries  caused  by 
splinters  flying  from  hammers  or  chis- 
els, punches,  and  other  similar  tools. 
13  L.  R.  A.  (N.  8.)  670;  30  L.  R.  A.  (N. 
8.)  800;  40  L.  R.  A.  (N.  8.)  832. 

Liability  of  master  for  injury  to  minor 
by  explosion  of  bottle  which  he  is  re- 
quired to  handle.  35  L.  R.  A.  (N.  8.) 
239. 

Liability  of  master  for  injury  to  servant 
in  using  appliance  for  purpose  other 
than  tnat  for  which  it  was  primarily 
intended.     16  L.  R.  A.  (N.  8.)  984. 

Master's  duty  after  learning  of  danger 
to  which  servant  is  exposed  from  de- 
fects in  machinery  and  appliances.  41 
L.  R.  A.  139. 

Master's  liability  for  injury  by  defect  in 
common  tools.  13  L.  R.  A.  (N.  8.) 
668;  40  L.  R.  A.  (N.  8.)  832. 

Opportunities  of  master  to  observe  de- 
fect.    41  L.  R.  A.  62. 

Safe  means  and  appliances  with  which  to 
work,  duty  of  master  to  furnish.  92 
Am.  Dec.  213;  21  Am.  Rep.  579. 

Statutory  liability  for  defects  in  condi- 
tion of  plant.    57  L.  R.  A.  817. 

{41.    DefectiTe  or  dangeroiu  machinery. 

Where  the  foreman  of  the  silver-room  of 
a  smelting  company  extemporized  a  hose  for 
the  conducting  of  hot,  diluted  acid  into  a 
waste-tank,  by  connecting  two  pieces  of  old 
hose  slipped  over  a  piece  of  lead  pipe,  over 
which  the  two  ends  met,  but  which  were  not 
tied  or  fastened  to  the  pipe  except  by  their 
elastic  force,  the  smelting  company  is  liable 
for  injury  caused  by  the  slipping  6f  the  hose 
from  the  lead  pipe,  whereby  the  acid  was 
discharged  upon  the  shoulder  and  back  of  an 
employee  who  had  no  notice  that  the  hose 
was  defective,  or  that  he  exposed  himself  to 
danger  by  using  it. — Nixon  v.  Selby  Smelting 
and  Lead  Co.,  102  Cal.  458,  36  Pac.  803. 

In  an  action  for  injuries  due  to  defects  in 
a  pile-driver,  the  evidence  showed  that  the 
driver,  as  it  was  lifted  preparatory  to  ils 
descent,  forced  from  the  top  of  the  machine 
s  head -block  or  cross-beam,  which  fell  on 
plaintiff  who  was  working  at  the  foot  of  the 
machine.  It  appeared  tnat  the  head-block 
had  been  originally  secured  by  bolts,  but 
that  prior  to  the  accident  one  side  became 
loosened  through  the  breaking  or  loosening  of 
TI  OaL  Difest— «7a 


the  bolt.  Held,  that  the  evidence  justified  a 
finding  that  the  machine  was  defectively  con- 
structed.— ^Jager  v.  California  Bridge  Co.,  104 
Cal.  542,  38  Pac.  413. 

From  the  relation  existing  between  master 
and  servant,  it  is  the  duty  of  the  master 
to  supply  the  servant  with  sufficient  appa- 
ratus for  his  use;  and  he  is  liable  for  per- 
sonal injuries  to  the  servant  resulting  from 
supplying  him  with  apparatus  known  to  be 
defective,  whether  his  wrongful  act  was  the 
result  of  his  negligence,  or  intention,  or  other 
cause.— Sil  voir  a  v.  Iverson,  125  Cal.  266,  57 
Pac.  996. 

In  an  action  for  injuries  to  a  servant  based 
on  negligence  in  providing  a  defective  reefing 
pennant,  an  instruction  that  when  a  machine 
not  obviously  dangerous  had  been  in  daily 
use  for  a  long  time,  and  had  uniformly 
proved  safe  and  efficient,  its  use  might  be 
continuous  without  imputation  of  negligence, 
was  properly  refused. — Silveira  v.  Iversen, 
128  Cal.  187,  60  Pac.  687. 

A  timber  having  been  lowered  down  the 
shaft  of  a  mine  to  a  landing,  workmen  com- 
menced to  haul  it  onto  the  landing,  but,  it 
not  having  been  lowered  quite  far  enough,  it 
jammed,  and,  the  order  to  lower  it  furtner 
being  obeyed,  it  fell,  because  a  defective 
hook  became  detached,  and  killed  a  miner. 
Held  that,  even  if  his  fellow-servants  were 
negligent  in  getting  it  jammed,  this  would 
not  prevent  a  recovery  of  the  master,  where, 
notwithstanding  this,  the  accident  would  not 
have  occurred  had  the  hook  been  reasonably 
safe. — Eeast  v.  Santa  Tsabel  Gold  Min.  Co., 
136  Cal.  256,  68  Pac.  771. 

In  an  action  for  injury  to  a  servant  from 
the  fall  of  a  bucket  filled  with  dirt  from 
hoisting  machinery  used  in  a  mine,  where 
there  was  evidence  to  show  that  the  machin- 
ery was  reasonably  safe  for  the  purpose  in- 
tended, if  used  in  an  ordinary  way,  the  bur- 
den of  proof  is  upon  the  servant  to  show 
that  it  was  so  defective  or  inadequate  as  to 
make  its  use  by  the  master  negligent  and 
culpable. — Luman  v.  Golden  Ancient  Channel 
Min.  Co.,  140  Cal.  700,  74  Pac.  307. 

In  an  action  for  injury  to  the  plaintiff  as 
a  young  and  inexperienced  servant,  from  an 
insufficiently  guarded  mangling  machine,  the 
guard  upon  which  it  was  the  duty  of  defend- 
ant's agent  safely  to  adjust,  and  which  ma- 
chine the  plaintiff  was  directed  to  operate 
without  instructions  or  warning  as  to  the 
danger,  it  appearing  that  experience  and  skill 
were  required  for  its  proper  operation,  the 
defendant  was  negligent  in  failing  to  adjust 
the  guard  safely,  and  in  failing  to  give  proper 
instructions  to  the  plaintiff. — Quinn  v.  Elec- 
tric Laundry  Co.,  155  Cal.  500,  17  Ann.  Cas. 
1100,  101  Pac.  794. 

The  fact  that  an  accident  happening  to  an 
operator  of  a  mangle  occurred  at  a  certain 
portion  thereof  which  was  not  and  in  the 
nature  of  things  could  not  be  protected  by 
a  guard,  did  not  excuse  the  employer  from 
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the  obligation  of  fitting  the  maehine  with  the 
ufTial  modern  appliances  for  preventing  or 
minimizing  injury. — Larsen  t.  Bloemer,  156 
Gal.  752,  106  Pae.  62. 

In  an  action  by  a  mother  for  death  of  six- 
teen and  a  half  year  old  boy  employed  aa 
a  leverman  and  transferred  to  dangerous 
machinery,  held  that  the  act  of  the  defend- 
ant in  putting  the  deceased  in  charge  of  the 
dangerous  machinery  under  the  circumstances 
was  negligence,  even  if  it  be  true  that  the 
boy  was  warned  that  this  unusual  position 
involved  a  hazardous  undertaking,  it  appear* 
ing  that  there  was  the  absence  of  bright 
lights  on  the  dredger,  and  the  absence  of 
usual  guards  on  the  spider- wheel  in  which 
the  foot  of  the  deceased  was  caught. — Clark 
V.  Tulare  Lake  Dredging  Co..  14  Cal.  App.  414, 
112  Pac.  564. 

An  electric  companv  is  Hablo  for  injury 
to  a  workman  employed  on  an  electric 
grinder,  who  was  burned  bv  a  flash  from 
the  trolley  wire,  owing  to  its  negligence  in 
failing  to  provide  a  fuse  as  a  safe  appliance 
for  the  place  where  the  motor  was  oonnected 
with  the  trolley  wire,  which  would  have  pre- 
vented the  injury  even  if  the  motor  were 
defective. — Stephens  v.  Pacifle  Electric  By. 
Co.,  16  Cal.  App.  512,  117  Pae.  559. 

As  to  liability  of  master  for  injuries  to 
servant  through  the  breaking  of  a  belt 
on  machinery.    21  Ann.  Cas.  94. 

As  to  liability  of  master  for  injuries  to 
servant  through  the  bursting  of  an 
emery-wheel.    Ann.  Cas.  1912B,  1334. 

As  to  machinery.  1  L.  B.  A.  174,  698;  2 
L.  B.  A.  520;  4  L.  B.  A.  796;  8  L.  B.  A. 
636;  13  L.  B.  A.  374;  41  L.  B.  A.  46, 
53;  54  L.  B.  A.  72,  80;  57  L.  B.  A.  821. 

Changing  conditions  and  making  repairs. 
19  L.  B.  A.  (N.  S.)  340;  28  L.  B.  A. 
(N.  8.)  1267. 

—  Master's  nonliability  for  co  ser- 
vant's negligence  in  respect  of  dangers 
arising  from  changing  condition  of 
building  or  other  structures  while  in 
eourse  of  erection  or  repair.  54  L.  B. 
A.  139. 

I>efe<ftive  machinery,  liability  of  the 
former  for  injuries  to  the  latter  by. 
77  Am.  Dec.  218;  34  Am.  Bep.  621;  98 
Am.  St.  Bep.  289. 

Duty  and  liability  of  master  to  servant 
with  respect  to  use  of  railroad  torpe- 
does.   19  Ann.  Cas.  1097. 

Injuries  caused  by  defects  in  machinery 
while  used  for  a  purpose  not  contem- 
plated.    18  L.  B.  A.  124. 

Injuries  from  projecting  screws  in  mov- 
ing machinery.    48  L.  B.  A.  96. 

Liability  of  master  for  injury  to  servant 
operating  mangle.    17  Ann.  Cas.  1104. 

Liability  of  master  to  servant  for  in- 
juries caused  by  derrick.  20  Ann.  Cas. 
896. 

Liability  of  master  to  servant  injured 
by  bursting  of  emery-wheel.  Ann.  Cas. 
1912B,  1334. 


Liability  of  master  to  servant  for  in- 
juries by  saw  operated  by  machinezy. 
Ann.  Cas.  1913C,^5. 

Liability  of  maste^to  servant  for  in- 
juries due  to  defective  machinery  or 
materials.  77  Am.  Dee.  218;  98  Am. 
St.  Bep.  289. 

Liability  of  master  where  machine  which 
fails  to  perform  the  service  for  which 
it  was  designed  is  supplemented  by  the 
work  of  an  employee.  30  L.  B.  A.  (N. 
S.)  267. 

Liability  of  mine  owner  to  servant  for 
injuries  caused  by  premature  explosion. 
Ann.  Cas.  1913C,  954. 

Master's  constructive  knowledge  as  to 
condition  of  machinery  and  apparatas 
as  element  of  liability.  41  L.  B.  A. 
46,  52. 

Master's  duty  to  servants  after  learning 
of  dangerous  condition  of  place  of 
work.    41  L.  B.  A.  139. 

Master's  liability  for  coservant's  negli- 
gence in  respect  to  defective  maclun- 
ery.    54  L.  B.  A.  172,  177. 

Personal  injury  not  caused  but  aggra- 
vated by  negligence  ol  master,  right 
of  servant  using  machinery  or  appli- 
ance to  recover  damages  for.  21  Ann. 
Cas.  1117. 

TTnexplained  starting  of  machinery  aa 
evidence  of  negligence.  44  L.  B.  A. 
(N.  S.)  1050. 

Unexplained  starting  of  machine  where- 
by employee  is  injured  as  warranting 
inference  of  negligence  on  part  of  em- 
ployer.   Ann.  Cas.  1912D,  511. 

What  vehicles,  cars,  etc.  are  within 
statute  requiring  equipment  with  au- 
tomatic couplers.  Ann.  Cas.  1913A. 
949. 

§42.    Railroad  caiB»  tiacki  and  roadbeds. 

A  railroad  company  which  sets  a  laborer 
to  work  near  an  overhanging  embankment, 
with  knowledge  on  the  part  of  its  foreman 
that  there  is  a  crack  in  the  embankment, 
conspicuous  from  the  rear,  but  not  visible 
from  the  front,  is  liable  to  the  laborer  for 
injuries  caused  by  the  falling  of  the  embank- 
ment.— EUedge  v.  National  City  etc.  By.  Co., 
100  Cal.  282,  38  Am.  St.  Bep.  290,  34  Pae. 
720,  852. 

An  action  will  not  lie  for  the  death  caused 
by  a  difference  in  the  height  of  draw- 
heads,  whereby,  in  making  a  coupling,  the 
link  is  caused  to  slide  over  the  bumper,  per- 
mitting the  cars  to  collide,  crushing  the 
brakeman,  where  the  cars  were  in  their  nor- 
mal condition,  and  it  was  not  an  unusual 
thing  for  a  switch  brakeman  to  be  required 
to  couple  cars  in  which  the  drawheads  were 
of  different  heights. — Holmes  v.  Southern  Pac. 
Co.,  120  Cal.  357,  52  Pac.  652. 

It  was  negligence  for  a  street  railway  com- 
pany to  furnish  its  employees  with  an 
electric  car  which  the  evidence  showed  started 
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with  a  lunge  when  the  enrrent  wae  tamed 
on,  and  wluch  required  its  employees  and 
passengers  to  braee  themselves  carefully  to 
avoid  being  hurt  upon  its  starting. — Murdock 
V.  Oakland  etc.  Electric  By.  Co.,  128  Cal.  22, 
60  Pae.  469. 

A  railroad  company  is  not  liable  for  an 
injury  to  a  brakeman  caused  by  a  train  go* 
ing  tiirough  a  trestle  if  it  used  ordinary  care 
in  the  construction  and  repair  thereof. — Dolan 
y.  Sierra  By.  Co.,  135  Cal.  435,  67  Pac.  686. 

An  expert  railroad  bridge  builder  testi- 
fied, in  an  action  by  a  brakeman  injured  by 
a  ^ain  going  through  a  trestle,  that  the 
trestle  was  defective,  and  would  not  have 
broken  down  if  it  had  been  properly  con- 
structed or  in  proper  repair,  and  that  it  re- 
quired certain  timbers  to  make  it  safe,  and 
that  witness  had  repeatedly  notified  the  de- 
fendant thereof  and  ordered  the  timbers,  but 
that  they  were  not  furnished.  Held,  sufficient 
evidence  of  defendant's  failure  to  use  ordi- 
nary care  to  go  to  the  jury,  though  the  tes- 
timony of  the  witness  is  directly  contradicted, 
I>olan  V.  Sierra  By.  Co.,  135  Cal.  435,  67  Pae. 
686. 

Where  a  brakeman  is  injured  by  an  en« 
gine  breaking  through  a  trestle,  which  would 
not  have  occurred  ii  the  bridge  had  been 
properly  constructed,  the  negligence  in  the 
construction  thereof  is  the  proximate  cause 
of  the  accident,  though  the  engine  was  off  the 
rails  before  going  on  the  bridge. — Dolan  v. 
Sierra  By.  Co.,  135  Cal.  435,  67  Pae.  686. 

Where,  in  an  action  by  an  employee  on 
a  railroad  for  injuries  resulting  from  the  de- 
railment of  a  train,  which  is  predicated  on 
negligence  in  the  constraction  of  the  track, 
plaintiff's  evidence  tends  to  show  no  defect 
in  the  car,  and  that  the  car  was  derailed  at 
the  sharpest  part  of  a  curve,  where  the  rails 
were  old,  second-hand  rails,  of  different 
lengths,  mashed  and  stringy,  and  that  the  ties 
were  loose,  and  that  the  road  was  out  of 
alignment,  an*&  that  the  curve  was  a  very  ir- 
re^ilar  curve,  of  about  twenty  degrees,  and 
that  the  track  was  rough,  it  is  sufficient  evi- 
dence of  negligence  to  sustain  a  verdict  for 
plaintiff.— Peters  v.  McKay  A  Co.,  136  Cal. 
73,  68  Pac.  478. 

It  is  a  primary  sind  nonassignable  duty 
of  a  railroad  company  to  its  employees  to 
use  reasonable  care  to  discover  and  remedy 
any  defect  in  a  car  as  a  completed  appliance, 
and  it  is  responsible  to  any  employee  in- 
jured by  reason  of  its  failure  so  to  do,  ex- 
cept to  an  employee  whose  duty  it  is  to  dis- 
eover  the  defect,  and  whose  negligent  failure 
to  do  so  contributes  to  his  own  injury.  This 
requirement  includes  any  defect  in  the  ad- 
justment of  the  brakes  which  renders  them 
wholly  ineffectual,  however  arising,  just  as 
fully  as  any  other  defect.  The  company  can- 
not escape  responsibility  in  this  matter  by 
any  delegation  of  the  duty. — ^Pogarty  v. 
Southern  Pacifie  Co.,  151  Cal.  785,  91  Pac. 
650. 


Construction  of  federal  safety  appliance 
act  in  reference  to  keeping  couplers  in 
repair.    14  Ann.  Cas.  239. 

Duty  of  railroad  company  to  block  frogs, 
switches,  and  guard-rails.  9  Ann.  Cas. 
498. 

Duty  to  set  switch  as  delegable  by  mas- 
ter.   Ann.  Cas.  1912B,  385. 

Failure  of  railroad  to  equip  cars  with 
automatic  couplers  as  negligence  per 
se.     10  Ann.  Cas.  701. 

«  Constructon  of  safety-appliance  act 

with  reference  to  keeping  couplers  in 
repair.     14  Ann.  Cas.  239. 

Knowledge  of  defect  in  car-coupling  ap- 
paratus, necessity  that  employer  have 
to  be  liable  to  servant  for  resulting 
injury.    21  Ann.  Cas.  86. 

Liability  of  railroads  for  injuries  to  em- 
ployees by  low  bridges.  53  Am.  Be  p. 
699;  25  L.  B.  A.  320;  48  L.  B.  A.  68. 

liability  of  railroad  or  street  railway 
for  injuries  to  servant  caused  by  fail- 
ure to  block  or  secure  cars  standing 
idle.     Ann.  Cas.  1914A,  572. 

Liability  of  railroad  to  employee  injured 
by  object  falling  from  passing  train. 
Ann.  Cas.  1913D,  48. 

Bunning  engine  or  train  backward  as 
negligence.    Ann.  Cas.  1913D,  4. 

§43.    BuildlngB  and  platfonna. 

It  is  the  duty  of  the  master  to  provide  a 
platform  suitable  for  the  purposes  for  which 
it  was  intended,  and  to  exercise  reasonable 
care  in  its  construction,  and  in  the  inspec- 
tion and  supervision  of  the  appliance  after  its 
eonstruction. — Alexander  v.  Central  Lumber 
ft  M.  Co.,  104  Cal.  532,  38  Pac.  410. 

An  employer  maintaining  treacherous  and 
deadly  pitfalls  of  insecure  hatches  over  a 
freight  elevator '  shaft  near  where  his  em- 
ployees had  to  go  was  guilty  of  negligence, 
without  considering  the  fact  that  he  violated 
a  city  ordinance  by  leaving  the  shaft  unpro- 
tected.— Hillebrand  v.  Standard  Biscuit  Co., 
139  Cal.  233,  73  Pac.  163. 

The  failure  of  the  owner  of  a  building 
to  comply  with  the  provisions  qf  a  municipal 
ordinance  by  hiring  and  permitting  to  oper- 
ate an  elevator  one  who  was  not  licensed 
is  negligence  per  se. — Cragg  v.  Los  Angeles 
Trust  Co.,  154  Cal.  663,  16  Ann.  Cas.  1061, 
98  Pac.  1063. 

The  duty  of  an  employer  to  supply  a  safe 
place  to  work  does  not  obtain  where  the  ser- 
vice performed  constantly  changes  the  char- 
acter of  the  place,  or  the  servants  are  en- 
gaged in  making  the  place  safe. — Bird  v. 
Utica  Gold  Min.  Co.,  2  Cal.  App.  674,  84  Pac. 
256. 

Is  ordinance  requiring  covering  of  side- 
walk where  building  is  in  process  of 
construction,  for  benefit  of  servants. 
45  L.  B.  A.  (N.  S.)  550. 
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Nondelegable    duties    as    to    defects    in 
platf  ormBy  etc.    54  L.  B.  A.  69,  77. 

§44.    lAddon  and  acaffolda. 

In  an  action  by  a  plasterer  employed  by 
the  defendant,  who  agreed  to  furnish  him 
ladders  and  scaffolding  necessary  for  his 
work,  for  injury  caused  by  an  insecure  lad- 
der negligently  furnished  to  him  as  an  un- 
safe appliance,  which  broke  with  his  weight, 
where  it  appears  that  such  ladder  was  furn- 
ished to  him  by  defendant's  foreman,  that  it 
had  been  improperly  constructed,  and  weak- 
ened by  repairs,  and  was  so  covered  with 
mortar  and  dirt  that  its  real  condition  could 
not  be  discovered  without  a  minute  exam- 
ination, which  the  foreman  negligently  failed 
to  make,  the  foreman,  in  furnishing  such 
unsafe  appliance,  acted  as  the  representative 
of  the  master,  and  not  as  a  fellow-servant 
of  the  plaintiff. — ^Potts  v.  Knerr,  11  Cal.  App. 
97,  103  Pac.  1093. 

As  to  instructions,  see  post,  {  86. 

Where  a  contractor  had  undertaken  to  do 
the  interior  finish  work  of  a  building,  and  the 
duty  of  furnishing  the  scaffolding  and  stag- 
ing under  the  contract  was  upon  him,  he  was 
bound  to  furnish  reasonably  safe  appliances 
suitable  for  the  purpose  for  his  employees, 
and  for  his  failure  to  do  so,  he  is  liable  for 
injuries  to  the  latter. — ^HcLain  v.  Dahlstrom 
Metallic  Door  Co.,  19  Cal.  App.  475,  126  Pac. 
391. 

Applicability  as  between  master  and  ser- 
vant of  maxim,  res  Ipsa  loquitur,  to  fall 
of  scaffold.     28  L.  R.  A.  (N.  8.)  586. 

As  to  master's  liability  for  failure  to 
provide  servant  with  safe  scaffolding. 
18  Ann.  Cas.  611. 

Duty  of  master  as  to  condition  of  scaf- 
fold constructed  by  employees,  to  an 
employee  not  a  member  of  the  gang 
for  whose  use  the  scaffold  was  prim- 
arily constructed.  22  L.  B.  A.  (N.  S.) 
952. 

Duty  to  use  care  in  giving  orders  as  non- 
assignable duty  of  master.    51  L.  B. 

A.  543. 

Employee's  right  of  action  for  employer's 
violation  of  building  laws  as  to  scaf- 
folds.. 9  L.  B.  A.  (N.  S.)  376. 

Liability  of  master  for  injuries  to  ser- 
vant caused  by  fall  of  scaffolding.  18 
Ann.  Cas.  611;  Ann.  Cas.  1913B,  1123. 

Liability  of  master  for  injury  to  servant 
by  defective  ladder  not  forming  part 
of  a  structure.    13  L.  B.  A.   (N.  S.) 

687. 

Master's  liability  for  negligence  of  co- 
servant  in  respect  to  defective  scaf- 
folds.    54  L.  B.  A.  170. 

Nondelegable  duties  as  to  defective  lad- 
ders.   54  L.  B.  A.  72. 

What  are  scaffolds  or  structures  within 
statutes  relating  to  safety  of  scaffolds 
in   connection   with  structures.    30  L. 

B.  A.  (N.  S.)  30. 


§  46.    Tnanels  and  excaTBtioiii. 

The  rule  as  to  the  erection  of  temporary 
structures  by  fellow-servants  has  no  applica- 
tion to  the  construction  of  a  permanent  tun- 
nel; and  the  fact  that  fellow-servants  are 
engaged  in  such  construction  cannot  relieve 
the  defendant  from  his  duty  to  provide  a 
safe  place  for  his  servants. — Hanley  v.  Cali- 
fornia Bridge  etc.  Co.,  127  Cal.  232,  47  L.  B. 
A.  597,  59  Pac.  577. 

Statutes  of  1893,  page  82,  chapter  74,  sec- 
tions 1-3,  held  not  to  make  it  the  absolute 
personal  duty  of  the  operators  of  mines  to 
see  that  timbers  longer  than  the  bucket  used 
in  the  shaft  are  lashed  to  the  cable,  so  as  to 
make  such  persons  and  corporations  abso- 
lutely liable  for  injuries  resulting  from  the 
failure  to  lash  such  timbers. — Manning  v. 
App  Cons.  Gold  Min.  Co.,  149  Cal.  35,  84  Pae. 
657. 

Section  4  of  the  act  of  1893,  for  the  pro- 
tection of  miners,  requiring  that  "All  tim- 
bers, tools,  etc.,  'longer  than  the  depth  of 
the  bucket,'  to  be  hoisted  or  lowered,  must 
be  securely  lashed  at  the  upper  end  of  the 
cable,"  cannot  be  reasonably  construed  as  im- 
posing a  personal  liability  upon  an  employer 
to  do  the  lashing,  if  he  furnishes  the  neces- 
sary lashing  material  to  servants  whose  duty 
it  is  to  adjust  the  material  furnished. — ^Man- 
ning V.  App  Cons.  Gold  Min.  Co.,  149  Cal.  35, 
84  Pac.  657. 

If  the  master  furnished  to  the  skip-tender 
the  necessary  appliances  of  sufficient  lash- 
ropes  with  which  to  fasten  the  mining  poles 
before  they  were  sent  down  into  the  mine, 
the  matter  of  adjustment  pertaining  to  the 
duties  of  the  skip-tender  was  a  mere  detail 
in  the  discharge  of  his  work,  and  the  master 
is  not  responsible  for  the  negligence  of  the 
skip-tender  in  failing  to  properly  adjust  the 
appliances  and  materials  after  they  had  been 
furnished  to  him. — Manning  v.  App  Cons. 
Gold  Min.  Co.,  149  Cal.  35,  84  Pac.  657. 

Excavation  of  tunnel  to  temporary  grade 
held  a  substantial  completion  of  the  portion 
of  the  tunnel  so  excavated,  within  the  rule 
making  the  completed  portion  an  appliance 
or  place  to  work,  which  the  master  was 
bound  to  make  safe. — McBae  v.  Erickson,  1 
Cal.  App.  326,  82  Pac.  209. 

The  exceptional  rule  that  the  employer  is 
not  required  to  supply  a  safe  place  for  his 
servants  to  work,  if  the  work  of  itself  con- 
stantly changes  with  the  character  of  the 
work,  or  if  they  are  employed  in  making  the 
place  safe,  does  not  apply  when  the  danger- 
ous condition  of  the  place  was  not  the  result 
of  changing  conditions  of  work,  but  of  the 
percolation  of  water  through  an  untimbered 
slate  roof  in  a  stops  used  as  a  passageway 
by  the  miners,  the  timbering  of  which  waa 
not  in  the  scope  of  plaintiff's  employment, 
but  was  in  the  charge  of  an  underground 
mine  manager. — Bird  v.  Utica  Gold  Min.  Co., 
2  Cal.  App.  674,  84  Pac.  256. 

A  gas  company  is  responsible  for  injuries 
sustained  by  an  employee  from  the  caving  in 
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of  a  treneh  wherein  he  was  working,  due  to 
its  failure  properly  to  brace  the  trench,  not- 
withstanding it  furnished  materials  for  that 
pnrpose,  if  the  duty  of  making  the  braces 
rested  solely  with  the  superintendent  of  the 
company  and  its  foreman,  and  not  upon  the 
injured  employee,  whose  dnty  was  restricted 
to  shoveling  dirt  from  the  trench. — Byan  v. 
Oakland  Gas,  L.  &  H.  Co.,  21  Cal.  App.  14, 
130  Pac.  693. 

Where  an  employee  in  a  mining  tunnel 
knows  that  the  roof  of  the  tunnel  at  a  given 
point  is  in  an  unsafe  condition,  and  with 
such  knowledge  engages  in  the  work  of  mak- 
ing it  safe,  voluntarily,  sits  down  to  rest 
himself  under  the  dangerous  point  during  a 
suspension  of  his  work,  and,  while  so  seated, 
is  killed  by  the  falling  of  the  roof  upon  him, 
the  owners  of  the  tunnel  are  not  liable  to  an 
action  for  his  death  in  favor  of  the  surviv- 
ing wife  and  children. — Bunt  v.  Sierra  Butte 
Gold  Min.  Co.,  24  Fed.  847,  11  Sawy.  178; 
affirmed  138  O.  8.  483,  34  L.  Ed.  1031,  11  Sup. 
Ct.404. 

While  several  miners  were  working  in  a 
tunnel,  the  superintendent  came  in  and  dis- 
covered that  the  roof  had  been  shattered  by 
blasting,  whereupon  he  told  the  men  to  prop 
it  up  with  timbers  from  that  point  to  the 
end.  There  was  already  a  post  of  timber  at 
that  point,  but  the  superintendent  advised 
the  men  to  put  another  there.  The  men, 
however,  removed  the  post  intending  to  put 
another  in  its  place.  Wkile  several  of  the 
men  were  out  to  get  the  other  podt,  the  de- 
ceased sat  down  under  the  shattered  roof, 
from  which  part  of  the  rock  fell  and  mor- 
tally injured  him.  Held,  the  negligence  of 
the  miner  was  the  direct  cause  of  his  death, 
»nd  hence  the  master  was  not  liable. — Bunt 
V.  Sierra  Butte  Gold  Min.  Co.,  138  U.  S.  483, 
34  L.  Ed.  1031,  11  Sup.  Ct.  464. 

In  action  against  the  master  for  damages 
for  the  death  of  a  servant,  the  suggestion 
that,  because  the  only  witnesses  of  the  acci- 
dent, and  whom  the  plaintiffs  were  therefore 
compelled  to  call,  were  in  the  defendant's 
eoEiploy  and  might  be  prejudiced  in  its  favor, 
the  question  how  far  they  were  so  biased 
should  have  been  submitted  to  the  jury  is  of 
no  weight.  Theirs  being  the  only  testimony 
on  the  point,  disbelief  of  their  testimony 
could  not  supply  a  want  of  proof. — Bunt  v. 
Sierra  Butte  Gold  Min.  Co.,  138  U.  S.  483,  34 
L.  Ed.  1031,  11  Sup.  Ct.  464. 

Excavation,  trench,  quarry,  etc.,  liabil- 
ity of  master  for  injuries  to  servant 
caused  by  sliding  of  rock  or  earth  in. 
21  Ann.  Cas.  708. 

Inability  of  master  for  injuries  to  ser« 
vant  caused  by  sliding  of  rock,  earth, 
etc.,  in  trench,  quarry,  or  other  exca* 
vation.     7  Ann.  Cas.  301. 


§  46.    Bbipping. 

Ship  owners  permitting  a  stevedore  to  pass 
over  a  certain  part  of  their  ship,  in  perform- 


ing his  duties,  are  not  liable  where  he  falls 
into  an  unguarded  hatchway  in  another  part 
of  the  ship.— Kennedy  v.  Chase,  119  Cal.  637, 
63  Am.  St.  Bep«  153,  52  Pac.  33. 

It  being  the  duty  of  the  owners  of  a  ves- 
sel, to  one  employed  by  them  thereon  to  do 
any  services  that  he  might  be  called  upon  to 
do,  to  supply  a  good  reefing  pennant,  and  he, 
through  their  failure  to  do  so,  having  been 
injured  while  reefing  the  sail  as  directed, 
they  are  liable,  wheuier  or  not  their  failure 
was  due  to  negligence. — Silveira  ▼.  Iverson, 
125  CaL  266,  57  Pac.  996. 

Under  the  familiar  rule  that  it  is  the  duty 
of  the  master  to  furnish  reasonably  safe  ap- 
pliances to  the  servant  for  the  prosecution 
of  his  work,  and  to  exercise  reasonable  care 
in  keeping  said  appliances  in  a  safe  condition 
for  use,  where  a  stevedore,  engaged  in  un- 
loading coal  from  the  vessel  of  defendant, 
was  injured  by  the  overturning  of  a  hoisting 
bucket  in  mid-air,  thereby  causing  the  coal 
to  fall  upon  the  stevedore,  which  overturning 
was  caused  by  a  defective  rim  on  the  bucket, 
such  facts  show  a  ease  of  actionable  negli- 
gence on  the  part  of  the  defendant. — Hayes 
V.  Western  Fuel  Co.,  19  Gal.  App.  634, 127  Pac. 
518. 

The  owner  of  a  vessel  is  not  responsible 
for  injuries  to  a  seaman,  caused  by  the  neg- 
ligence of  the  mate,  where  no  personal  negli- 
gence on  the  part  of  the  owner  appears. — 
Halverson  v.  iNisen,  3  Sawy.  562,  Fed.  Cas. 
No.  5970. 

§47.    Protecting,    guarding,     and    covering 
machinery,  or  dangerous  places. 

It  is  the  duty  of  one  owning  machinery 
to  exercise  reasonable  care  for  the  protection 
of  the  employees  who  operate  it.  Where,  as  in 
this  case,  there  was  a  simple  device  for  the 
complete  protection  of  respondent's  servants, 
the  absence  of  which  involved  very  great 
risk  to  them,  it  was  the  duty  of  respondent 
as  owner  of  the  machinery  to  adopt  the  same 
and  to  keep  it  in  place. — Jacobson  v.  Oakland 
Meat  &  Packing  Co.,  161  Cal.  425,  Ann.  Cas. 
1913B,  1194,  119  Pac.  653. 

While  there  would  have  been  less  damage 
in  operating  a  winch  in  which  the  cogs  of  its 
wheels  had  been  fully  protected  so  that  the 
fingers  could  not  have  been  caught,  yet  the 
owner  is  not  negligent  in  not  protecting  the 
cogs  where  it  can  be  safely  used  by  the  exer- 
cise of  reasonable  care. — The  Chico,  140  Fed. 
568. 

Applicability  of  statutes  requiring  ma- 
chinery or  other  dangerous  appliances 
or  places  to  be  guarded  to  persons  who 
voluntarily  come  in  contact  therewith. 

44  L.  B.  A.  (N.  S.)  1061. 

Burden  of  proof  and  sufficiency  of  evi- 
dence as  to  practicability  of  guarding 
machinery  from  which  servant  has 
sustained  injury.     18  Ann.  Cas.  133. 

Does  statute  requiring  guarding  of  ma- 
chinery   apply    to    portable    machines. 

45  L.  B.  A.  (N.  S.)  687. 
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Duty  and  liability  of  master  with  re* 
spect  to  gaardingr  shafting.  18  Ann. 
Cas.  652;   Ann.  Cas.  1914A,  658. 

Duty  of  master  as  to  guards  about  ma- 
chinery.    9  L.  B.  A.  (N.  8.)  381. 

—  Common  practice  as  the  measure  of 
master's  duty  to  guard  machinery.  16 
L.  B.  A.  (N.  8.)  140. 

'~—  Duty  of  master  to  guard  against 
employee's  hair  being  caught  in  ma- 
chinery.   27  L.  B.  A.  (N.  8.)  972. 

— ^  Employee's  right  of  action  for  em- 
ployer's Tiolation  of  statutory  duty  as 
to  guards  about  machinery.    9  L.  B. 

A.  (N.  8.)  381. 

•~—  Master's  duty  to  guard  machinery 
as  a  delegable  one.  54  L.  B.  A.  71; 
17  L.  B.  A.  (N.  8.)  568. 

■  Master's    liability    for    coservant's 

negligence    in    respect    to    uncovering 
machinery.    54  L.  B.  A.  170. 

—  Is  employer's  statutory  duty  to 
guard  place  or  machinery  owing  to  em- 
ployees of  conductor.  36  L.  B.  A. 
(N.  8.)  269. 

—  Master's  nonliability  for  coser- 
vant's negligence  in  displacing  guards 
provided  for  dangerous  machinery. 
54  L.  B.  A.  137. 

—  What  is  comprehended  in  expres- 
sion "machinery  of  every  description/' 
in  statutes  imposing  duty  on  master  as 
to  placing  guards.  30  L.  B.  A.  (N.  8.) 
36. 

Duty  of  master  to  guard  against  em- 
ployee's hair  being  caught  in  machin- 
ery.   48  L,  B.  A.  (N.  8.)  834. 

Liability  of  master  for  injury  to  servant 
caused  by  elevators  uninclosed  as  re- 
quired by  statute  or  ordinance.    15  L. 

B.  A.  (N.  8.)  784. 

Liability  of  master  where  statutory 
guards  on  machinery  have  been  re- 
moved and  not  replaced.  45  L.  B.  A. 
(N.  8.)  128.- 

§48.    Latent  defects. 

A  steamship  company  furnished  a  con- 
tractor with  slings  with  which  to  load  its 
ships.  The  contractor's  employees,  who  were, 
experienced,  examined  the  slings,  using  sucK 
care  as  is  usually  exercised  by  men  in  that 
employment,  rejected  two  as  defective,  and 
accepted  the  others.  In  using  one  of  those 
accepted,  a  rope  broke,  because  of  a  latent 
defect  in  the  sling,  and  injured  an  employee. 
Held  that,  since  ordinary  care  had  been  exer- 
cised in  selecting  the  slings  before  they  were 
used,  neither  the  company  nor  the  contractor 
was  liable  for  the  injury. — ^McCall  v.  Pacific 
Mail  8.  8.  Co.,  123  Cal.  42,  55  Pae.  706. 

Where  plaintiff's  evidence  in  an  action  by 
an  employee  for  injuries  caused  by  the  de- 
railment of  a  train  tends  to  show  that  the 
derailment  was  the  result  of  a  defective 
track,  and  defendant's  evidence  tends  to 
show  that  it  was  caused  by  a  stick  of  wood, 


it  constitutes  merely  a  conflict  for  the  jary, 
and  does  not  authorize  judgment  for  the  de- 
fendant, as  a  matter  of  law,  on  the  principle 
that  where  an  injury  may  have  resulted  from, 
either  one  of  two  causes,  and  defendant  is 
only  responsible  for  one  cause,  he  cannot  be 
held  liable.— Peters  v.  McKay  &  Co.,  136  Cal. 
73,  68  Pac.  478. 

Under  such  circumstances,  the  employer 
would  not  be  relieved  from  liabiilty,  notwith- 
standing the  defect  in  the  platform  was  se- 
cret and  unknown  and  was  incident  to  ordi- 
nary wear  and  tear,  if  it  could  have  been 
discovered  by  reasonable  inspection. — Cordler 
T.  Keffel,  161  CaL  475,  119  Pac.  658. 

If  it  be  assumed  that  plaintiff  must  have 
seen  that  water  percolated  through  the 
ground  above  the  chamber,  it  does  not  neces- 
sarily follow  that  it  was  patent  to  him  that 
the  place  was  unsafe. — Bird  v.  Utica  Gold 
Min.  Co.,  2  Cal.  App.  674,  84  Pac.  256. 

Applicability  to  latent  defects  of  rule 
imputing  to  master  notice  of  defects 
in  original  construction.  17  L.  B.  A. 
(N.  8.)  104. 

Duty  of  master  to  guard  against  latent 
defects.    4  L.  B.  A.  798. 

§49.    Isjqiectioii,  sapervlMon  and  xepaixs. 

The  same  duty  devolves  upon  the  master 
in  subsequently  maintaining  an  appliance  in 
a  safe  and  suitable  condition  as  rested  upon 
him  when  it  was  originally  furnished  to  his 
servant. — Jager  v.  California  Bridge  Co.,  104 
Cal.  542,  38  Pac.  413. 

Defendant  furnished  at  its  factory  m 
water-closet,  into  the  vault  of  whieh  hot 
steam  was  discharged  for  sanitary  purposes. 
The  steam  exhaust  pipe,  as  constraeted, 
turned  downward^  and  entered  cold  water  in 
the  vault.  Plaintiff — an  employee— while 
using  the  closet,  was  scalded  bv  the  steanu 
After  the  accident  the  end  of  tne  steam  ex- 
haust pipe  was  found  to  point  directly  up- 
ward. Defendant  had  not  inspected  the 
closet  since  its  construction,  four  years  be- 
fore. Held,  that  the  failure  to  inspect  was 
negligence.—Bussell  v.  Pacific  Can  Co.,  116 
Cal.  527,  48  Pac.  616. 

In  an  action  for  the  death  of  a  servant  by 
the  fall  of  a  derrick,  it  was  the  theory  of 
defendant  that  the  fall  was  occasioned  by  a 
latent  defect  in  the  pivot,  whieh  had  been 
found  broken  after  the  accident;  but  it  was 
the  theory  of  plaintiff  that  the  fall  was  oc- 
casioned because  the  ties  supporting  tiie 
rails,  to  which  the  derrick  was  clamped,  were 
decayed.  Held,  that  evidence  that  no  re- 
pairs had  been  made  on  the  platform  for 
more  than  five  years  prior  to  the  accident, 
about  which  time  the  derrick  had  fallen 
over,  pulling  the  rail  with  it,  was  pertinent, 
notwithstanding  that  the  latter  derrick  was 
a  large  one,  operated  by  compressed  air.— ^ 
Dyas  V.  Southern  Pacific  Co.,  140  Cal.  296,  78 
Pac.  972. 

In  an  action  for  the  death  of  a  servant,  an 
instruction  that  the  duty  of  inspection  moat 
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be  eontinuouslj  fulfilled,  and  that  in  ascer- 
taining whether  it  has  been  done  or  not  the 
character  of  the  business  should  be  consid- 
ered, and  that  anything  "short  of  this  would 
not  be  ordinary  care,"  was  proper. — Dyas  t. 
Southern  Pacific  Co.,  140  Gal.  296,  73  Pac. 
972. 

In  an  action  for  the  death  of  a  fireman  by 
the  blowing  off  of  the  mud  drum  of  defend- 
ant's boiler,  evidence  held  to  sustain  a  find- 
ing of  defendant's  negligence  in  failing  to 
apply  a  bursting  test  to  the  boiler,  which  had 
been  in  use  for  some  four  years  at  the  time 
of  the  accident,  after  the  nipple  connecting 
the  mud  drum  to  the  boiler  had  been  re- 
paired.— Shea  V.  Pacific  Power  Co.,  145  Cal. 
680,   79  Pac.  373. 

While  it  is  the  settled  rule  that  an  em- 
ployer must  provide  his  employees  with  safe 
appliances  with  which  to  do  the  work  for 
which  they  are  engaged,  and  must  keep  such 
appliances  in  reasonably  safe  condition,  and 
that  this  is  a  personal  obligation  which  can- 
not be  delegated  so  as  to  relieve  the  em- 
ployer from  liability  for  not  having  done  so, 
still  there  is  no  positive  duty  incumbent  upon 
him  to  furnish  such  appliances  as  completed 
instruments,  nor  to  inspect  them  after  con- 
struction. He  may  supply  sufficient  and  suit- 
able materials  to  the  employees  with  which 
they  are  to  construct  the  appliances,  in  ac- 
cordance with  the  terms  of  their  contract  of 
employment.  If  he  does  so,  he  is  not  liable 
for  an  injury  through  a  defect  in  the  con- 
struction or  adjustment  of  the  appliances. — 
Leishman  v.  Union  Iron  Works,  148  Cal.  274, 
113  Am.  St.  Bep.  243,  3  L.  B.  A.  (N.  8.)  500, 
83  Pac.  30. 

Where  an  operator  of  a  mangle  in  a  steam 
laundry  was  injured  by  having  her  hand 
caught  between  the  rollers,  the  employer  is 
liable  therefor  if  he  was  guilty  of  negligence 
in  permitting  the  mechanism  for  stopping  the 
machine  to  get  out  of  repair  so  that  it  could 
not  be  readSy  used,  and  the  evidence  shows 
that  had  such  mechanism  been  properly  ad- 
justed and  used  to  stop  the  machine,  the  ac- 
cident would  have  been  far  less  serious. — 
Larsen  v.  Bloemer,  156  Cal.  752,  106  Pac.  62. 

Where  in  the  process  of  constructing  a  deep 
cut  through  a  hill,  a  dangerous  condition  was 
liable  to  arise  at  the  top  as  the  result  of 
blasting,  which  would  not  be  observable  by 
the  workmen  at  the  base  of  the  cut,  and  which 
could  only  be  disclosed  by  inspection  at  the 
top  of  the  hill,  it  was  the  duty  of  the  em- 
ployer, in  the  exercise  of  ordinary  care  toward 
the  safety  of  his  employees,  to  have  made  such 
inspection.  If,  in  maldng  the  inspection,  the 
eondition  of  danger  was  discovered  bv  the 
general  foreman  in  charge  of  the  work,  it  was 
the  duty  of  the  employer  to  have  removed  the 
danger.  If  he  fails  to  do  so,  and  an  injury  re- 
salta  to  an  employee  working  at  the  base  of 
the  cut,  as  the  result  of  a  slide  of  earth  from 
the  top,  the  exnployer  is  liable  therefor. — 
Brown  v.  Sharp-Hauser  Contracting  Co.,  159 
Cal.  89,  112  Pac.  874. 

ne  duty  of  a  master  to  his  servant  re- 
qfoiree  him  to  make  a  reasonably  careful  in- 


spection at  reasonable  intervals  to  learn  of 
dangers  not  apparent  to  the  eye,  to  whicli  the 
servant  may  be  exposed  while  engaged  at  tha. 
place  where  he  is  directed  to  work.  Each 
case  of  this  sort  depends  largely  upon  its  own 
peculiar  circumstances. — Cordler  v.  Keffel, 
161  Cal.  475,  119  Pac.  658. 

A  rope  may  be  an  appliance  under  proper 
circumstances,  and  regarding  it  as  such,  it 
was  the  duty  of  the  master  to  see  that  it 
was  a  reasonably  safe  and  suitable  appliance, 
and  to  keep  it  in  safe  and  proper  condition, 
and  he  could  not  delej^ate  this  duty  so  as  to 
shift  the  responsibility  to  any  agent  or 
servant.— Bort  v.  Quadt,  8  Cal.  App.  290,  96 
Pac.  815. 

An  employer  owes  the  duty  to  exercise  rea- 
sonable care  to  inspect  appliances  furnished 
for  the  use  of  employees. — Bogers  v.  Ponet 
21  Cal.  App.  577,  132  Pac.  851, 

The  bursting  of  a  steam  drum  under  mod- 
erate pressure  shows  that  it  must  have  be- 
come weakened,  and  the  evidence  showed  it 
resulted  from  a  leiJLage  in  one  of  the  girth 
seams  and  that  no  examination  or  test  was 
ever  made  to  determine  the  cause,  the  duty 
of  keeping  and  maintaining  the  boiler  reason- 
ably and  adequately  safe  for  use  by  employees 
devolves  upon  the  master  and  includes  the 
duty  of  making  inspections,  tests,  and  exam- 
inations at  the  proper  intervals. — California 
Nav.  &  Imp.  Co.,  In  re,  110  Fed.  670. 

It  is  undoubtedly  the  general  rule  that  it 
is  the  duty  of  the  master  to  furnish  his  ser- 
vant with  appliances  which  are  reasonably 
safe  and  fit  for  use  in  the  prosecution  of  the 
servant's  work,  but  the  rule  itself  is  not  ap- 
plicable to  those  appliances  which  are  not 
of  a  permanent  nature,  requiring  renewal  and 
repairs  from  time  to  time  because  of  daily 
wear  and  tear,  and  which  repairs  and  re- 
newals are  to  be  made  by  the  servant  as  a 
part  of  his  work.  In  such  a  case  the  master 
has  discharged  his  duty  by  supplying  proper 
and  suitable  materials  with  which  to  replace 
or  repair  the  appliance  when  it  has  become 
unfit  for  further  use. — The  Fulton,  143  Fed. 
591. 

Duty  of  master  to  inspect  common  or 
simple  tools.  7  Ann.  Cas.  342;  Ann. 
Cas.  1912A,  1004. 

Duty  of  master  to  inspect  junk  to  be 
handled  by  employees.  40  L.  B.  A. 
(N.  S.)   890. 

•  Duty  of  master  to  inspect  materials.    70 
L.  B.  A.  831. 

Duty  of  master  to  inspect  tools  and  im- 
plements furnished   servant.     1  L.  B. 

A.  (N.  S.)  944. 

Duty  to  inspect — ^Imputing  to  master  eo- 
servant's  negligence  in  respect  to  in- 
spection.   54  L.  B.  A.  153. 

-^—  Instrumentalities  when  first  used 
and  while  in  use.    41  L.  B.  A.  70. 

— ^  Master's  duty  to  inspect  as  affected 
by  fact  that  instrumentality  was  pur- 
chased from  responsible  dei^er.    40  L. 

B.  A.    (N.   S.)    1120. 
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—  Nondelegability  of  duty  to  inspect 
poles  for  electric  wires.  30  L.  B.  A. 
(N.  S.)  50. 

—  Bight  of  master  to  rely  on  inspec- 
tion by  public  authorities  of  places,  or 
appliances.     15  L.  B.  A.  (N.  8.)  812. 

—  Servant's  disobedience  of  rules  pre- 
scribing for  inspection  of  appliances. 
43  L.  B.  A.  365. 

Inspection  of  machinery,  material,  etc., 
by  public  official  as  relieving  master 
of  duty  to  inspect.     14  Ann.  Cas.  71. 

Liability  of  master  for  injuries  to  ser- 
vant, on  ground  of  failure  to  inspect 
premises,  where  duty  of  inspection  is 
on  injured  servant.  17  Ann.  Cas. 
1087. 

Master's  right  to  rely  on  inspection  by 
public  authorities.  15  L.  B.  A.  (N. 
8.)   812. 

f  50.    Knowledge  of  defects. 

Wliere  an  employee  was  injured  •  by  the 
falling  of  a  hoisting  apparatus,  held,  that 
the  liability  of  the  defendant  depended  upon 
three  facts:  (1)  That  the  method  of  attach- 
ing the  hoisting-rope  was  defective  and  un- 
safe, and  that  the  injury  was  caused  by  the 
defect;  (2)  that  the  defendant  knew,  or 
ought  to  have  known,  of  tJie  defect;  (3)  that 
the  plaintiff  did  not  know  of  it,  and  had 
not  equal  means  of  knowledge. — ^Malone  v. 
Hawley,   46   Cal.   409. 

M.,  while  employed  as  a  sub-porter  by 
H.,  a  merchant,  was  injured  by  the  falling 
of  a  hoisting  apparatus.  Held,  that  evi- 
dence that  the  apparatus  had  fallen  before 
from  a  similar  cause  was  admissible  to  show 
knowledge  of  defect  on  the  part  of  defend- 
ant.— Malone  v.  Hawley,  46  Cal.  409. 

Knowledge  as  to  the  dangerous  character 
of  the  place  in  which  plaintiff  was  set  to 
work,  by  the  road  master  of  defendant  rail- 
road company,  who  was  charged  with  per- 
forming whatever  duty  the  company  owed 
its  employees,  is  imputable  to  the  company. 
EUedge  v.  National  City  etc.  By.  Co.,  100 
Cal.  282,  38  Am.  St.  Bep.  290,  34  Pac.  720, 
852. 

Evidence  that  about  ^Te  years  prior  to 
the  fall  of  the  derrick  which  killed  the  de- 
ceased, a  similar  accident  occurred  with  a 
hand  derrick  on  the  same  platform,  and  that 
no  repairs  had  since  been  made  upon  the 
platform,  was  admissible  to  show  the  in- 
secure condition  of  the  substructure  on 
which  the  derrick  in  question  rested,  and  the 
defendant's  knowledge  of  it  and  inattention 
to  it.  The  difference  in  the  derricks,  and 
in  the  mode  of  their  operation  and  the  re- 
moteness of  the  prior  accident,  are  not  ten- 
able objections  to  such  evidence. — Dyas  v. 
Southern  Pac.  Co.,  140  Cal.  296,  73  Pac.  972. 

Evidence  was  not  admissible  as  against 
the  master,  who  had  no  actual  knowledge 
of  a  prior  similar  injury  in  the  same  boiler 


to  show  the  fact  of  such  injury,  and  it 
not  within  the  range  of  proper  cross-exami- 
nation of  the  secretary  of  the  defendant  to 
skew  that  he  subsequently  acquired  knowl- 
edge of  the  prior  accident,  or  that  he  ad- 
mitted the  subsequent  discovery  of  it  in  his 
report  to  an  accident  insurance  company. — 
Boche  y.  Llewellyn  Iron  Works  Co.,  140  Cal. 
563,  74  Pac.   147. 

In  an  action  for  the  death  of  a  servant 
by  the  explosion  of  a  boiler,  evidence  as  to 
the  condition  of  the  packing  rings,  and  their 
efficiency  to  prevent  oil  from  getting  into 
the  boiler,  a  year  or  two  before  the  acci- 
dent, coupled  with  the  declaration  on  plain- 
tiff's part  that  it  would  be  shown  that  the 
condition  continued  to  the  time  of  the  ac< 
cident,  was  admissible. — Shea  v.  Pacific 
Power  Co.,  145  Cal.  680,  79  Pac.  373. 

Where  defendant  saw  plaintifP  operating 
a  machine,  and  had  bis  attention  directed  to 
the  defect,  he  cannot  complain  that  plain- 
tiff's manner  in  operating  it  was  unauthor- 
ized or  imprt>per. — Anderson  v.  Seropian,  147 
Cal.  201,  81  Pac.  521. 

An  employee,  suing  for  personal  injuries, 
held  required  in  view  of  his  pleadings  to 
prove  that  the  employer  had  knowledge  of 
an  alleged  defective  condition. — Bundy  v. 
Sierra  Lumber  Co.,  149  Cal.  772,  87  Pae. 
622. 

Although  plaintiff  knew  that  the  guard 
over  the  cog-wheels  had  been  removed  for 
repairs,  he  knew  that  the  repairs  would  re- 
quire only  a  short  time,  and  properly  relied 
upon  the  chief  engineer  to  keep  his  promise 
that  the  g^ard  should  be  replaced  on  the 
day  of  its  removal. — Jacobson  v.  Oakland 
Meat  &  Packing  Co.,  161  Cal.  425,  Ann.  Cas. 
1913B,   1194,   119   Pac.   653. 

Where  injury  to  a  servant  has  resulted 
from  a  defective  appliance,  in  order  to 
make  the  em  plover  responsible,  the  plaintiff 
must  prove,  eitner  that  the  employer  had 
actual  knowledge  of  the  defect,  or  that  by 
the  exercise  of  ordinary  care  could  have 
obtained  such  knowledge  in  time  to  have 
prevented  the  injury. — Erskine  v.  Chino  Val. 
Beet-Sagar  Co.,  71   Fed.  270. 

Circumstances  charging  an  employer 
with  knowledge  of  the  condition  of 
his  instrumentalities.    41  L.  B.  A.  61. 

Master's  constructive  knowledge  as  to 
condition  of  place  of  work  as  element 
of  liability  to  injured  servant.  41  L. 
B.  A.  45,  50. 

§61.    Improper  or  mmnial  qm. 

A  house  painter  fastened  the  staging  upon 
which  he  stood  to  the  cornice  of  the  build- 
ing which  he  was  at  work  upon.  The  cor- 
nice gave  way,  and  the  painter  was  severely 
injured.  In  an  action  against  the  owner  ixl 
the  building  to  recover  damages  for  the 
injuries  received,  it  was  held  that  the  suit 
could  not  be  maintained,  the  defendant  be- 
ing unaware  of  any  defect  in  the  eonstme- 
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tion  of  the  cornice,  as  he  wag  not  bound 
to  see  that  it  was  sufficient  for  a  purpose 
for  which  it  was  not  constructed. — Fanjoy 
T.  Seales,  29  Cal.  243. 

The  uutj  of  the  master  to  furnish  reason- 
ably safe  appliances  is  discharged  when  he 
has  furnished  such  appliances  as  may  by 
ordinary  care  be  used  without  danger  or 
with  no  more  danger  than  is  necessarily  in- 
cident to  the  character  of  the  work.^-Corletti 
Y.  Southern  Pacific  Co.,  136  Cal.  642,  69  Pac. 
422. 

Where  the  master  has  discharged  his  duty 
to  his  servants  in  furnishing  them  with 
proper  appliances  for  their  work,  the  im- 
proper use  of  the  appliances  by  the  plaintiif 
and  hifl  fellow^ervants  will  preclude  recov- 
ery by  the  plaintiff  against  the  master  for 
the  reculting  injury. — Gribben  v.  Yellow 
Aster  Min.  ete.  Co.,  142  Cal.  248,  75  Pae. 
839. 

Experimenting  with  new  and  untried 
device  as  negligence  on  part  of  em- 
ployer.    Ann.    Cas.    1912C,   335. 

Inability  of  master  for  injuries  caused 
by  defects  in  machinery  while  used 
for  a  purpose  not  contemplated.  18 
L.  B.  A.  124. 

§  62.    Froziiiiate  or  sole  cause  of  injury. 

In  an  action  by  a  servant  for  personal  in- 
juries, there  can  be  no  recovery  on  account 
of  defective  machinery  or  appliances  or  un- 
safe place  in  which  to  work  unless  the  same 
has  directly  caused  or  contributed  to  the  in- 
juries— ^in  other  words,  was  the  proximate 
cause  of  the  injury. — Worley  t.  Spreckels 
Bros.  Commercial  Co.,  163  Cal.  60,  124  Pac 
697. 

An  employee  cannot  recover  on  account  of 
defective  machinery  or  appliances  or  unsafe 
place  in  which  to  work,  unless  the  same  has 
directly  caused  or  contributed  to  the  injury, 
in  other  words,  was  a  proximate  cause  of  the 
injury. — Worley  v.  Spreckels  Bros.  Com.  Co., 
163  Cal.  60,  124  Pac.  697. 

The  fact  that  the  primary  negligence  found 
aa  to  the  failure  oi  the  defendant  to  warn 
the  plaintiff  of  danger  concurred  as  a  pri- 
oiary  and  necessarily  continuous  cause  with 
the  broken  trolley-pole  in  causing  the  injury 
to  the  plaintiff,  and  which  precipitated  the 
diaaster,  does  not  require  that  the  breaking 
of  the  trolley-pole  should  be  regarded  as  an 
independent  cause,  but  as  concurring  with 
the  original  negligence  to  produce  the  disas- 
trous reanlt. — O'Connell  v.  United  Railroads, 
19  CaL  App.  36,  124  Pae.  1022. 

Where  the  usual  mode  of  loading  freight- 
ears  at  a  switch  was  practically  safe  and  not 
dangerous  to  an  engineer  of  a  freight  train 
passing  on  the  main  track,  and  it  appears 
that  he  lost  his  life  solely  as  the  result  of 
the  unusual  and  unanticipated  act  of  one  per- 
son in  binding  a  chain  to  a  telephone  pole, 
which  caused  it  to  extend  across  the  main 
track,  such  person  is  alone  responsible  for 


the  death,  where  no  neglect  of  the  railroad 
company  had  any  legal  or  causal  connection 
therewith. — Wycicoff  v.  Pajaro  Valley  Cons. 
R.  Co.,  11  Cal.  App.  106,  103  Pac.  1100. 

There  was  no  legal  connection  between  the 
usual  mode  of  handling  freight  at  the  switch 
and  the  negligence  of  such  person  which  de- 
fendant could  not  know  or  anticipate;  and 
where  defendant  principally  handled  freight 
over  a  short  road,  and  employed  section  crews 
continually,  there  is  no  legal  or  causal  con- 
nection with  the  death  in  defendant's  failure 
to  employ  track-walkers  or  persons  to  oversee 
the  loading  of  freight  at  the  switch,  or  to 
keep  its  roadbed  in  full  repair. — Wyckoff  v. 
Pajaro  Valley  Cons.  R.  Co.,  11  Cal.  App.  106^ 
103  Pae.  1100. 

The  failure  of  the  defendant  to  promulgate 
a  rule  requiring  all  ears  moving  into  and  out 
of  the  car-barn  to  give  warning  of  their 
movements  was  negligence  on  the  part  of  the 
defendant,  by  which  it  was  proximately  re- 
sponsible for  the  plaintiff's  injuries. — ^Payne 
V.  Oakland  Traction  Co.,  15  Cal.  App.  127,  118 
Pac.  1074. 

In  an  action  for  damages  for  the  death  of 
a  conductor,  who  was  killed  while  riding  on 
a  runaway  ear,  which  was  side-tracked  and 
derailed  as  a  resuU  of  orders  of  a  train-dis- 
patcher, the  negligence  of  the  train -dispatcher 
need  not  have  been  the  sole  and  only  cause 
of  the  accident  in  order  to  charge  the  defend- 
ant railroad  company  with  negligence.  If  his 
negligence  contributed  to  the  accident,  that 
is  to  say,  if  his  action  had  a  share  in  bringing 
about  the  disaster,  the  defendant  company 
is  liable.— Sandidge  v.  Atchison,  T.  ft  8.  F. 
R.  Co.,  193  Fed.  867,  113  C.  C.  A.  653. 


C.     METHODS    OF   WORK,    RULES   AND 

ORDERS. 

§53.    In  general 

Rule  for  guidance  of  servant  relieving  mas- 
ter from  legal  obligation  to  furnish  ssJe  ap- 
pliances and  safe  conditions  for  performance 
of  services  is  against  public  policy  and  void. 
(Rule  requiring  brakemen  to  use  stick  in 
coupling  cars  held  void). — Holmes  v.  South- 
em  Pacific  Co.,  120  Cal..357,  362,  363,  52  Pac. 
652. 

An  instruction,  in  an  action  by  a  steve- 
dore for  injury  from  lumber,  which  was  be- 
ing lowered  through  a  hatchway  into  the 
hold  of  the  vessel  where  he  was  taking  it 
away,  falling  on  him,  that  it  was  customary 
to  station  a  man  at  the  hatch  to  give  a  warn- 
ing cry  and  on  hearing  the  signal  it  was 
customary  for  the  men  to  get  to  a  place  of 
safety,  and  this  means  of 'warning  the  men 
'*had  theretofore  been  found  to  be"  a  safe 
and  sufficient  mode  for  the  protection  of  the 
men  so  working  in  the  hold,  and  all  these 
precautions  had  been  taken  by  the  defend- 
ant, verdict  should  be  for  defendant,  is  prop- 
erly modified  by  inserting  the  word  "was" 
for  the  words  "had  theretofore  been  found 
to  be,"  as  one  is  not  relieved  of  the  eonse> 
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qaenees  of  earelessneBS  because  no  injury  had 
resulted  from  the  former  carelessness. — Hen- 
nesey  t.  Bingham,  125  Gal.  627,  58  Pac.  200. 

In  an  action  for  death  of  an  employee 
who  was  engaged  as  a  sausage-maker,  and 
was  working  at  a  chopping  machine,  a  rule 
of  the  defendant  that  the  employees  of  the 
sausage-room  were  forbidden  to  interfere 
with  the  machinery  when  it  becomes  dis* 
ordered  will  not  preclude  a  recorery,  where 
the  only  notice  of  the  rule  the  deceased  had 
was  a  statement  by  the  foreman  that  there 
was  such  a  rule. — ^Daubert  t.  Western  Meat 
Co.,  135  Cal.  144,  67  Pac.  133. 

Where  in  an  action  for  injuries  to  an  un- 
skilled servant,  the  answer  admitted  his  in* 
experience,  and  that  the  place  where  he  waa 
injured  was  a  dangerous  place  to  work,  and 
the  evidence  on  the  issue  whether  defendant's 
foreman  ordered  plaintiff  to  euch  place  to  ae« 
sist  a  fellow-servant  was  conflicting,  a  verdict 
for  plaintiff,  containing  an  implied  finding 
that  the  foreman  ordered  plaintiff  into  the 
place  of  danger,  was  sustained  by  the  evi* 
deuce. — Grijalva  v.  Southern  Pac.  Co^  137 
Cal.  569,  70  Pae.  622. 

Where  a  servant  was  ordered  by  a  fore- 
man to  assist  in  lacing  a  belt  in  a  danger- 
ous place,  and  reached  up  to  hold  the  belt, 
when  he  was  caught  in  the  shaft  and  injured, 
his  act  in  reaching  up  was  a  sufficient  com- 
mencement of  the  work  to  eonnect  defend- 
ant's negligence  in  ordering  him  into  such 
?lace  with  his  injury. — Grijalva  v.  Southern 
'ac.  Co.,  137  Cal.  569,  70  Pac.  622. 

Where  an  employee  was  injured  while  or* 
dered  to  assist  a  fellow-servant  in  lacing  a 
belt,  an  interrogatory  as  to  what  such  fellow- 
servant  had  done  on  former  occasions  when 
lacing  belts  was  properly  excluded. — Qrijalva 
V.  Southern  Pac.  Co.,  137  Cal.  569,  70  Pae. 
622. 

Motorman  on  gravel  train  held  not  tabject 
to  orders  of  road  master  in  the  matter  of 
operating  the  train  and  taking  precautions 
against  collisions. — Vinson  v.  Los  Angeles 
Pae.  B.  Co.,  147  Cal.  479,  82  Pac.  53. 

It  is  the  duty  of  railroad  companies  to  ex- 
ercise reasonable  care  in  the  matter  of  guard- 
ing and  protecting  their  emploveee  while  em- 
ployed in  the  discharge  of  their  duties  as 
such,'  and,  to  that  end,  to  make  and  promul- 
gate reasonable  rules  for  the  government  of 
thedr  employees  in  the  performance  of  their 
diuties  as  such. — Payne  v.  Oakland  Traction 
Co.,  15  Cal.  App.  127,  113  Pac.  1074. 

The  necessity  of  such  a  rule  is  clearly  ap- 
parent from  the  undisputed  facts  that  cars 
were  constantly  moving  into  and  out  of  the 
car-barn,  that  a  large  number  of  persons  were 
employed  therein^  and  that  there  were  only 
two  ways  by  which  persons  having  business 
in  the  pit  can  descend  and  ascend  therefrom 
in  close  proximity  to  the  tracks,  and  that 
there  was  obvious  danger  of  accidents  in  the 
ear-bam  under  the  conditions  shown  to  exist 


therein. — ^Payne  v.  Oakland  Traction  Co.,  15 
CaL  App.  127,  113  Pac.  1074. 

As  to  rules  and  regulations  for  conduct 
of  business.    43  L.  B.  A.  306. 

Duty  of  master  to  adopt  rules  to  protect 
servant.    21  L.  B.  A.  (N.  S.)  89. 

Duty  of  master  to  make  rules  where  work 
is  of  simple  character.  46  L.  B.  A. 
(N.  S.)  233. 

Vailure  to  reduce  to  writing  orders  gov- 
erning the  running  of  trains  or  cars. 
19  L.  B.  A.  (N.  S.)  239. 

Fellow-servant's  dieobedienee  of  rules, 
liability  of  master  for  injuries  to  ser- 
vant caused  by.    21  Ann.  Cas.  941. 

Habitual  practice  of  employees,  how  far 
a  legal  substitute  for  a  rule.  43  L.  B. 
A.  316. 

Negligence  of  fellow-servant  concurring 
with  master's  failure  to  establish  or 
enforce  proper  rules  or  regulations  for 
conduct  of  business.  4  L.  B.  A.  (N.  S.) 
516. 

Ko  recovery  by  servant  unless  omission 
to  promulgate  rules  was  proximate 
eause  of  the  injury.    43  L.  B.  A.  320. 

Kondelegability  of  duty  to  frame  rules 
and  regulations  for  conduct  of  busi- 
ness.   54  li.  B.  A.  86. 

Besponsibility  of  master  for  rules  or  gen- 
eral orders  promulgated  by  servant. 
10  L.  B.  A.  (N.  S.)  772. 

Beasonableness  of  rule  promulgated  by 
master  for  guidance  of  servant  as  ques- 
tion of  law  or  fact.  Ann.  Cas.  1913C, 
187. 

Bules  prescribing  means  for  warning  em- 
ployees of  the  proximity  of  moving 
trains  or  ears.    4^3  L.  B.  A.  839. 

|M.    Farticnlar  operationi. 

The  duty  of  a  train-dispatcher  is  a  con- 
tinuing one,  nor  has  he  fully  discharged  thie 
duty  by  issuing  certain  orden  which  if  prop- 
erly carried  out  will  insure  safety  to  the 
trains,  especially  when  subsequent  to  such 
orders  the  dispatcher  becomes  aware  of  the 
possibility  of  a  collision  on  account  of  the 
disobedience  of  euch  orders  by  an  engineer. — 
Santa  Fe  Pac.  B.  Co.  v.  Holmes,  202  U.  S. 
438,  50  L.  Ed.  1094,  26  Sup.  Ct.  676,  affirming 
136  Fed.  66,  68  C.  C.  A.  634. 

Where  the  respondent  wae  employed  by 
owners  as  ship  carpenter  engaged  between- 
decks  in  making  repairs  in  the  hold  of  the 
vessel,  and  it  was  necessary  for  him  to  come 
up  on  deck  to  do  part  of  his  work,  and  while 
coming  through  the  forward  hatch  on  a  lad- 
der he  was  etruck  on  the  head  by  a  barrel 
of  cement  being  lowered  into  the  hold,  held 
that  means  should  have  been  taken  by  those 
in  charge  of  loading  either  to  ascertain  when 
someone  was  coming  up  the  ladder,  or  else 
someone  should  have  been  stationed  at  or 
near  the  hatch  to  warn  anyone  coming  up 
the  ladder.— The  Pioneer,  78  Fed.  600. 
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D.    1I5ABNING  AND  INSTBUCTING  SEB- 

VANT. 

§55.    Daty  to  warn  and  instmct. 

Ab  to  failure  of  master  to  warn  and  instract 
servant  as  to  vicious  character  of  animal 
he  is  employed  to  tend  and  care  for.  See 
AnlmalB,  §  25. 

One  who  contracts  to  perform  labor  for 
another  takes  upon  himself  such  risks  only 
as  are  necessarily  and  usually  incident  to  the 
employment.  If  the.  employer  has  knowledge 
that  the  particular  employment  is^  from  ex- 
traneous causes,  hazardous  or  dangerous  to  a 
degree  beyond  what  it  fairly  imports  or  is 
understood  .by  the  employee  to  be,  he  is  bound 
to  inform  him  of  the  fact;  if  he  fails  to  do 
BO,  he  is  liable  for  such  damages  as  the  em- 
ployee sustains  by  reason  of  such  causes. 
This  principle  is  not  affected  by  the  fact  that 
the  danger  known  to  the  employer  arises  from 
the  felonious  or  tortious  designs  of  third  per- 
sons, acting  in  hostility  to  him.  The  em- 
ployee is  entitled  to  all  the  information  the 
employer  may  possess,  with  regard  to  the 
danger  of  the  employment,  arising  from  ex- 
traneous causes,  to  enable  him  to  determine 
for  himself  whether,  at  the  proffered  com- 
pensation, he  will  assume  the  risk  and  incur 
the  hazard. — Baxter  v.  Boberts,  44  Gal.  187, 
13  Am.  Bep.  160. 

Where  an  employee  was  injured  while  oper- 
ating a  scantling  machine  and  saw,  by  pro- 
jecting set-screw  which  was  concealed  below 
the  saw,  it  was  not  error  to  instruct  that  if 
defendants  were  negligent  in  not  giving 
proper  instructions  to  the  servant,  and  warn- 
ing him  of  danger,  it  was  immaterial  whether 
the  hand  was  pulled  off  by  the  set-screw  or 
cut  off  by  the  saw. — Ingerman  v.  Moore,  90 
Cal.  410,  25  Am.  St.  Bep.  138,  27  Pae.  306. 

A  master  is  bound  to  inform  his  servant  of 
latent  or  extraordinary  dangers  known  to  the 
master  but  unknown  to  the  servant. — Bone  t. 
Ophir  Silver  Min.  Co.,  149  CaL  293,  86  Pae. 
685. 

A  servant  directed  to  work  near  electric 
wires  controlled  by  the  master  is  not  required 
at  his  peril  to  ascertain  if  the  wires  are 
charged.  It  is  the  duty  of  the  master  to 
nae  reasonable  care  to  keep  the  wires  where 
the  servant  is  directed  to  work  free  from 
currents,  or  to  give  the  servant  warning  of 
the  danger  and  all  instructions  necessary  to 
enable  him  to  avoid  them  so  far  as  may  be 
reasonably  possible  and  compatible  with  the 
work. — Beeve  v.  Colusa  Gas  ft  EUeetrie  Co.^ 
152  OaL  99,  92  Pae.  89. 

The  failure  of  a  master  to  inform  an  em- 
ployee, directed  to  work  near  electric  wires, 
that  the  wires  are  live,  in  the  absence  of 
knowledge  of  the  employee,  is  negligence. — 
Beeve  v.  Colusa  Gas  ft  Eleetrie  Co.,  152  Cal. 
99,  92  Pae.  89. 

The  duty   of  the  defendant  to  warn  the 

Elaintiff,  who  was  for  the  first  time  placed 
A  the  tanks,  of  the  danger  in  which  he  was 
involved,  does  not  depend  on  the  defendant's 


knowledge  of  plaintiff's  ignorance  and  in- 
experience, it  being  the  undisputed  fact  that 
he  had  no  previous  opportunity  of  knowledge. 
Boin  V.  Spreckels  Sugar  Co.,  155  CaL  612,  102 
Pae.  937. 

If  the  business  was  a  dangerous  one,  and 
the  defendant,  with  actual  or  constructive 
notice  of  plaintiff's  ignorance  of  the  danger, 
put  him  to  work  without  giving  him  proper 
warning,  defendant  is  not  relieved  of  re- 
sponsibility because  of  using  the  utmost  care 
to  reduce  the  danger  as  much  as  possible. — 
Pigeon  T.  W.  P.  Puller  ft  Co.,  156  Cal.  691, 
105  Pae.  976. 

While  it  is  the  duty  of  the  master  to  in- 
form an  inexperienced  servant  of  any  danger 
to  be  apprehended  in  conducting  a  particular 
employment,  in  which  he  is  engaged,  and 
of  which  the  master  has  knowleage,  but 
which  may  not  be  known  or  understood 
by  the  servant,  his  paramount  duty  to  the 
servant,  whether  inexperienced  or  experi- 
enced, is  to  use  due  care  and  diligence  to 
keep  the  place  of  employment  in  safe  condi- 
tion so  that  such  servants  may  not  be  exposed 
to  unusual  and  unreasonable  risks. — ^Brown 
V.  Sharp-Hauser  Contracting  Co.,  159  Cal.  89, 
112  Pae.  874. 

It  was  the  duty  of  the  chief  engineer, 
as  representing  the  plaintiff's  principal,  either 
to  restore  the  protection  of  the  guard  over 
the  dangerous  cogs  or  to  warn  plaintiff  of 
the  peril  involved  in  working  near  them.  By 
failing  to  perform  either  of  these  duties  or 
to  undeceive  plaintiff  with  reference  to  the 
prompt  restoration  of  the  guard  and  by  per- 
mitting him  to  work  in  a  dim  light  and  in 
a  dangerous  place  without  warning  him  of 
the  risk  incurred,  he  was  guilty  of  negligence, 
for  which  the  principal  was  responsible.^ 
Jacobson  v.  Oakland  Meat  ft  Packing  Co., 
161  Cal.  425,  Ann.  Cas.  1913B,  1194,  119  Pae. 
658. 

Failure  to  warn  of  danger  arising  from  re- 
moval of  guard  from  cog-wheel  located  where 
light  is  dim,  renders  master  liable  for  injuries 
arising  therefrom,  in  absence  of  contribu- 
tory negligence. — Jacobson  v.  Oakland  Meat 
ft  Packing  Co.,  161  Cal.  425,  Ann.  Cas.  1913B, 
1194,  119  Pae.  653. 

It  is  the  duty  of  an  employer  to  warn  or 
instruct  his  employees  only  when  the  dangers 
of  their  employment  are  concealed.  No  such 
duty  is  imposed  upon  him  where  the  dan- 
gers are  obvious  and  apparent. — ^Mugford  v. 
Atlantic,  etc.  P.  Co.,  7  Cal.  App.  672,  95  Pae. 
674. 

It  was  not  negligence  for  an  employer  to 
fail  to  warn  or  instruct  an  adult  employee, 
who  was  an  experienced  ship  carpenter, 
familiar  with  the  operation  of  a  pile-driver, 
whose  danger  was  obvious,  though  perform- 
ing the  unaccustomed  duty  of  a  loftsman,  in 
placing  his  hand  on  the  top  of  the  pile-driver, 
where  it  was  mashed  by  the  descent  of  the 
hammer. — Mugford  v.  Atlantic,  etc,  P.  Co.,  7 
Cal.  App.  672,  95  Pae.  674. 
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When  it  appears  that  plaintiff  knew  the 
danger  from  the  heated  pUe,  and  must  have 
known  thereof  by  use  of  his  natural  senses, 
the  master  owed  him  no  duty  to  inform  him 
that  there  were  hot  clinkers  therein,  or  to 
warn  him  against  the  danger  from  heat 
therein. — Pre  v.  Standard  Portland  Cement 
Co.,  9  Cal.  App.  691,  100  Pac.  122. 

Where  the  master  owes  a  duty  of  instmc- 
tion  and  warning  to  his  employee,  he  cannot 
escape  responsibility  for  improper  perform- 
ance, or  liability  for  an  injury  to  one  servant 
occasioned  by  a  failure  to  perform  such  duty, 
by  delegating  its  performance  to  another  ser- 
vant.—O'Conn  ell  V.  United  Railroads  of  San 
Francisco,  19  Cal.  App.  36,  124  Pac.  1022. 

The  same  general  rule  which  requires  the 
instruction  of  an  inexperienced  servant  in  the 
use  of  dangerous  machinery  requires  instruc- 
tion by  the  employer  to  an  employee  in  any 
employment  of  a  dangerous  character. — Lar- 
son V.  Magne-Silica  Co.,  14  Cal.  App.  70,  111 
Pac.  119. 

The  master  assumes  the  duty  toward  his 
servant  of  providing  him  with  a  reasonably 
safe  place  in  which  to  work.  This  duty  is  a 
positive  and  personal  one,  and,  even  thongh 
delegated  to  a  subordinate,  it  remains,  never- 
theless, in  law,  the  act  of  the  master. — ^Her- 
mann V.  Port  Blakely  Mill  Co.,  71  Fed.  853. 

As  to  the  duty  of  the  master  to  warn 
the  servant  in  ease  of  the  use  of  ex- 
plosives.   12  Ann.  Cas.  248. 

As  to  the  duty  of  a  railroad  company  to 
warn  flagman  at  crossing  of  the  ap- 
proach of  trains.    1  Ann.  Cas.  51. 

As  to  warnings  and  instructions  to  ser- 
vants engaged  in  dangerous  work.  1 
Am.  St.  Rep.  28;  1  Am.  St  Rep.  548. 

As  to  place  and  appliances.  54  L.  R.  A. 
63. 

Assignment  of  duty  of  making  and  pub- 
lishing rules  for  conduct  of  business. 
43  L.  R.  A.  342. 

Conflict  of  laws  as  to.    56  L.  R.  A.  222. 

Dangers  of  which  servant  is  already 
aware.     29  L.  R.  A.  (N.  S.)  111. 

Duties  of  master  and  servant  as  to  rules 
prescribing  means  for  warning  em- 
ployees of  proximity  of  moving  trains 
of  cars.     43  L.  R.  A.  339. 

Duty  and  liability  of  master  to  servant. 
75  Am.  St.  Rep.  591. 

Duty  and  liability  of  master  to  servant 
with  respect  to  animal  furnished  by 
him  to  servant.     19  Ann.  Cas.  863. 

Duty  of  master  as  to  instructing  and 
warning  servant  unable  to  nnderstand 
English.     23  L.  R.  A.  (N.  S.)  296. 

Duty  of  master  to  instruct  servant  as  to 
scientific  facts.    19  Ann.  Cas.  1154. 

Dutv  of  master  to  warn.  27  L.  R.  A. 
(N.  S.)  953. 

Duty  of  master  to  warn  and  instruct  in- 
fant aervant.    Ann.  Cas.  1914A,  609. 


Duty  of  master  to  warn  servant  -against 
dangers  not  reasonably  to  be  appre- 
hended.   21  L.  R.  A.  (N.  8.)  89. 

Duty  of  master  to  warn  servant  of  danger 
from  automatic  movements  of  body. 
44  L.  R.  A.  (N.  S.)  779. 

Duty  of  master  to  warn  servant  of  dis- 
charge of  explosives  used  in  prosecu- 
tion of  work  in  which  he  is  employed. 
12  Ann.  Cas.  248. 

Duty  of  railroad  to  warn  flagman  at 
crossing  of  approach  of  trains.  11 
Ann.  Cas.  51. 

Duty  of  railroad  company  to  warn  watch- 
man or  flagman  of  danger  from  passing 
trains.     48  L.  R.  A.  (N.  8.)  150. 

Duty  to  give  warning  where  trees  are  be- 
ing felled.    46  L.  R.  A.  (N.  S.)  86. 

Duty  to  impart  information  as  to  perma- 
nent dangers  superadded  to  environ- 
ment after  work  has  begun.  54  L.  R. 
A.  98. 

Duty  to  instruct  servant.  41  L.  R.  A. 
143. 

As  affected  by  servant's  knowledge 

or  experienee.    44  L.  R.  A.  40. 

Duty  to  instruct  servant  as  to  danger  in 
felling  trees.    2  L.  R.  A.  (N.  S.)  840. 

Duty  to  protect  or  warn  against  dangers 
not  seasonably  to  be  apprehended.  21 
L.  R.  A.  (N.  S.)  89. 

Duty  to  tell  employee  when  ordered  to 
perform  special  service  to  give  warning 
to  coemployees.    1  L.  R.  A.  (N.  S.)  669. 

Duty  to  warn  or  instruct  servant.  44 
L.  R.  A.  33. 

Duty  to  warn  servant  against  vicious 
horse.     3  L.  R.  A.  (N.  8.)  209. 

Dntv  to  warn  servant  engaged  in  blasting 
of  dangers  therefrom.  19  L.  B.  A. 
(N.  8.)  997. 

Duty  to  warn  servant  of  dangerous  con- 
dition of  earth  and  rock  left  after 
blasting.     48  L.  R.  A.  (N.  S.)  925. 

Duty  to  warn  trainmen  as  to  location  of 
cars  seen  ahead  on  spurs  near  track. 
47  L.  R.  A.  (N.  8.)  327. 

Is  duty  of  railroad  or  street  railway  com- 
pany with  respect  to  signals  or  warn- 
ings a  delegable  one.  54  L.  R.  A.  124; 
10  L.  R.  A.  (N.  8.)  1103. 

Master's  duty  to  instruct  servant  as  to 
danger  to  which  he  is  exposed.  41 
L.  R.  A.  143. 

Master's  duty  to  instruct  servant  after 
learning  of  danger  to  which  he  is  ex- 
posed.   41  L.  R.  A.  143. 

Master's  duty  to  warn  and  instruct  em- 
ployee's assistant.  43  L.  R.  A.  (N.  8.) 
185. 

Master's  duty  to  warn  of  danger  frona 
explosion  of  molten  metal  with  which 
servant  is  at  work.  27  L.  B.  A.  (N.  8.) 
953. 
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If  aster's  duty  to  warn  trainmen  of  danger 
from  overhead  strnctures.  47  L.  B.  A. 
(N.  S.)  486. 

Master's  liability  for  coseryant's  negli- 
gence in  failing  to  notify  as  to  abnor- 
mal dangers.     54  L.  B.  A.  173. 

Kondelegability  of  dnty  of  instructing 
inexperienced  linemen.  30  L.  B.  A. 
(N.  S.)  50. 

Of  danger  of  electricity.  32  L.  B.  A. 
352. 

Seryant  charged  with  duty  to  warn  other 
aeryants  of  danger  as  a  yice- principal. 
4  L.  B.  A.  (N.  S.)  1161. 

Warnings  and  instructions  to  servants  en- 
gaged in  dangerous  work.  1  Am.  iit. 
Bep.  28;  1  Am.  St.  Bep.  548;  44  L. 
B.  A.  33. 


Ssa 


Iiiazpexl«nced    or    youtlifQl    ein- 


ployee. 

Master  must  warn  child  and  instruct  him 
MB  to  dangers  of  employment  and  means  of 
ayoiding  them. — ^Fisk  y.  Central  Pacific  B.  B. 
Co.,  72  Cal.  38,  43,  1  Am.  St.  Bep.  22,  13  Pac. 
144. 

Where  a  servant  put  to  work  upon  a  dan- 
gerous machine  is  known  to  be  without  ex- 
perience in  the  particular  work,  and  without 
knowledge  of  tne  actual  dangers  attending 
it,  the  master  is  bound  to  give  him  such  in- 
atmctions  as  will  cause  him  fully  to  under- 
stand and  appreciate  the  danger  attending 
the  employment  and  the  necessity  for  care. — 
Ingerman  v.  Moore,  90  Cal.  410,  25  Am.  St. 
Bep.  138,  27  Pac.  306. 

The  fact  that  an  inexperienced  servant  is 
a  person  of  mature  years,  although  a  matter 
for  the  careful  consideration  of  the  jury,  in 
an  action  by  him  against  the  master  for  in- 
juries received  from  dangerous  machinery,  in 
determining  whether  he  fully  understood  and 
appreciated  the  dangers  of  his  position,  does 
not  excuse  the  master  from  giving  him  proper 
inetructions  as  to  the  dangers  attending  his 
employment  and  the  necessity  for  care. — In- 
german V.  Moore,  90  Cal.  410,  25  Am.  St.  Bep. 
138,  27  Pac.  306. 

In  an  action  for  personal  injuries,  where 
it  appeared  that  defendant  employed  an  in- 
experienced man  to  do  work  which  was  un- 
safe unless  performed  by  a  skilled  workman, 
without  cautioning  him  expressly  as  to  the 
danger,  it  was  not  necessary  to  show  further 
that  defendant  should  have  foreseen  that  an 
accident  would  occur,  or  even  that  it  would 
prob^ly  occur,  in  order  to  hold  him  liable.^ 
Byan  v.  Los  Angeles  Ice  etc.  Co.,  112  Cal.  244, 
32  L.  B.  A.  524,  44  Pac.  471. 

An  employee  known  to  be  inexperienced  if 
pat  to  work  upon  dangerous  machinery,  must 
be  given  such  instructions  as  will  cause  him 
to  fuUy  understand  the  danger,  and  the  neees- 
sity  for  care. — Verdelli  v.  Gray's  Harbor  Com- 
mercial Co.,  115  Cal.  517,  47  Pac.  364,  778. 

Plalntiif,  an  unskilled  workman,  was  em- 
ployed by  the  defendant  electric  company  to 


dig  post-holes  and  assist  in  the  general  street 
work.  Without  any  instruction  or  informa- 
tion as  to  the  danger  of  handling  the  wires, 
plaintiff,  at  the  direction  of  a  foreman, 
climbed  a  pole,  and  began  scraping  an  electric 
wire,  when  h^  received  an  electric  shock, 
which  caused  him  to  fall  to  the  ground,  a  dis- 
tance of  eighteen  feet,  thereby  sustaining 
serious  injuries.  Held,  that  the  defendant 
was  liable  for  failure  to  instruct  the  plaintiff 
of  the  hidden  danger,  such  duty  being  per- 
sonal to  the  employer,  and  incapable  of  being 
delegated  to  another  servant;  and  hence  the 
negligence  of  the  foreman  in  failing  to  in- 
struct the  workman  did  not  bar  a  recovery. — 
Tedford  v.  Los  Angeles  Electric  Co.,  134  Cal. 
76,  54  L.  B.  A.  85,  66  Pac.  76. 

Where  the  master  employs  a  servant  to 
do  dangerous  work,  or  to  work  in  a  danger- 
ous place,  who,  from  youth,  inexperience, 
ignorance,  or  want  of  general  capacity,  may 
fail  to  appreciate  the  danger,  it  is  a  breach 
of  duty  for  the  master  to  expose  such  a  ser- 
vant, even  with  his  own  consent,  to  such 
danger,  without  first  giving  him  such  instruc- 
tions or  cautions  as  will  enable  him  to  com- 
prehend them  and  do  the  work  safely,  with 
proper  care  on  the  servant's  part. — O'Connor 
V.  Golden  Gate  Woolen  Mfg.  Co.,  135  Cal. 
537,  87  Am.  St.  Bep.  127,  67  Pac.  966. 

Plaintiff,  inexperienced  as  regards  machin- 
ery, was  injured  in  defendant's  mill.  Among 
her  duties  was  sweeping  around  a  machine. 
The  space  between  the  rear  of  the  machine 
and  the  wall  was  about  twenty-one  inches, 
except  <  where  there  was  a  set  of  cogwheels, 
where  the  space  was  only  about  nine  inches. 
While  plaintiff  was  sweeping  behind  the  ma- 
chine, it  was  started,  and  she  was  caught  by 
the  cogwheel.  Held  that,  it  appearing  that  it 
was  customary  for  plaintiff  to  be  allowed  by 
the  assistant  superintendent,  from  whom  she 
had  received  all  her  instructions,  to  sweep 
behind  the  machine  while  in  motion,  the  fact 
that  when  the  accident  occurred  the  machine 
was  started  by  a  fellow-servant  did  not  raise 
any  question  of  a  fellow-servant's  negligence. 
O'Connor  v.  Golden  Gate  Woolen  Mfg.  Co., 
135  Cal.  537,  87  Am.  St.  Bep.  127,  67  Pac. 
966. 

Evidence  that  the  boy  knew  that  if  he  pro- 
jected his  foot  beyond  the  elevator  it  would 
be  injured  does  not  tend  to  show  that  he  knew 
and  appreciated  the  fact  that  the  truck  might, 
by  reason  of  its  size  and  construction  or  posi- 
tion on  the  elevator,  list  to  the  side  and  push 
his  foot  beyond  the  elevator  floor.  If,  from 
youth  or  inexperience,  or  both  combined,  he 
did  not  appreciate  the  peril  in  which  such 
shifting  might  place  him,  he  is  not  deemed 
in  law  to  have  assumed  the  risk  of  injury,  so 
as  to  relieve  the  defendant  from  any  liability 
in  placing  him  there  without  warning. — Jen- 
son  V.  Wai  &  Finck  Co.,  150  Cal.  398,  89  Pac. 
113. 

When  one  who  is  known  to  be  an  inex- 
perienced person  is  put  to  work  upon  ma- 
chinery which  is  dangerous  to  operate  unless 
with    care,   and    by    one   familiar   with    its 
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■  Section  foreman  as  fellow-servant 
of  members  of  crew  with  respect  to 
operation  of  handcar.  20  L.  B.  A. 
(N.  S.)  434. 

— —  Section  hand  as  fellow-servant  of 
other  railroad  employees.  8  Ann.  Cas. 
232. 

— —  Servants  in  mine  as.  50  L.  B.  A. 
437,  461. 

■  Servant  of  employer  and  servant 
of  contractor  as  fellow-servants.  17 
L.  B.  A.  (N.  S.)  334. 

■  Servants  of  palace-car  company  and 
railroad  company  as  fellow-servants. 
13  Ann.  Cas.  1146. 

Tele^aph  operator  as  fellow-ser- 
vant of  trainmen.  25  L.  B.  A.  393;  50 
L.  B.  A.  429;  7  L.  B.  A.  (N.  S.)  651. 

—  Train-dispatchers  and  other  employ- 
ees.    18  Am.  St.  Bep.  455. 

*—  Train-dispatcher  and  telegraph  op- 
erator as  fellow-servants  of  trainmen* 
25  L.  B.  A.  386. 

«— —  Train-dispatcher,  telegraph  operator, 
or  car  starter,  as  fellow-servant  of 
other  railroad  employees.  9  Ann.  Cas. 
788;  Ann.  Cas.  1912D,  882. 

•—  Who  are  fellow-servants  of  linemen 
when  no  question  of  vice-principal  is 
involved.     30  L.  B.  A.  (N.  S.)  48. 

As  to  whether  employees  are  fellow- 
servants,  as  a  question  of  law  or  fact. 
Ann.  Cas.  1912D,  75. 

Applicability  to  private  railroad,  of  enact- 
ment abrogating  fellow-servant  rule  as 
to  "railroads."     15  L.  B.  A.  (N.  S.)  479. 

Constitutionality  of  statute  abrogating 
fellow-servant  doctrine.  10  Ann.  Cas. 
1113. 

Employee's  assistant  as  fellow-servant  of 
other  employees.  43  L.  B.  A.  (N.  S.) 
186. 

Employee  of  union  depot  company  as 
fellow-servant  of  employee  of  railroad 
company  using  depot.     18  Ann.  Cas.  278. 

Employees  within  meaning  of  statute  ab- 
rogating fellow-servant  doctrine  as  to 
employees  of  railroad.  11  Ann.  Cas. 
924. 

Fellow-servant's  disobedience  of  rules, 
liability  of  master  for  injuries  to  ser- 
vant caused  by.    21  Ann.  Cas.  941. 

Fellow-servants,  employees  of  railways, 
who  are  not.     53  Am.  Bep.  621. 

Fellow-servants,  liability  of  one  to  the 
other  for  negligence.     64  Am.  Dee.  58. 

Fellow-servant  of  child  or  other  servant  of 
employer,  domestic  servant  as.  21  Ann. 
Cas.  304. 

Fellow-servants,  who  are  and  who  are  not. 
67  Am.  Dec.  588;  16  Am.  Bep.  495;  53 
Am.  Bep.  45. 

Is  a  street  or  interurban  railway  affected 
by  abrogation  of  fellow-servant  rule  as 
to  "railroads."    17  L.  B.  A.  (N.  8.)  117. 


Is  the  work  of  a  section-gang  "connected 
with  the  use  and  operation"  of  the  rail- 
road, within  the  meaning  of  fellow- 
servant  statute.     6  L.  B.  A.  (N.  S.)  452. 

Kind  of  railroad  intended  by  constitu- 
tional or  statutory  provision  abrogating 
fellow-servant  doctrine  as  to  railroad 
employees.    8  Ann.  Cas.  1086. 

State  statute  modifying  fellow-servant 
rule  as  an  interference  with  interstate 
commerce.     15  L.  B.  A.  (N.  S.)  134. 

Validity  of  statute  abrogating  fellow- 
servant  rule.     12  L.  B.  A.  (N.  S.)  1040. 

What  constitutes  operation  of  railroad  un- 
der statutes  abrogating  fellow-servant 
rule  for  railroads.  1  L.  B.  A.  (N.  S.) 
696. 

What  is  a  railroad  hazard  within  statutes 
abolishing  or  restricting  fellow-servant 
rule  as  to  railroad  employees.  18 
L.  B.  A.  (N.  S.)  478;  22  L.  B.  A.  (N.  S.) 
969. 

§  59.    Liability  In  generaL 

Employer  is  not  bound  to  indemnify  em- 
ployee for  damages  he  sustains  in  consequence 
of  the  negligence  of  a  fellow-employee  em- 
ployed by  the  same  employer  in  the  same 
general  business. — McLean  v.  Blue  Point 
Gravel  Min.  Co.,  51  Cal.  255. 

Master  is  not  liable  for  wrongful  injury 
caused  by  fellow-servant. — Brown  v.  Sennett, 
68  Cal.  225,  228,  58  Am.  Bep.  8,  9  Pac.  74. 

Employer  is  not  liable  for  negligence  of 
fellow-servant  (McKee,  J.,  dissenting). — 
Brown  v.  Central  Pac.  B.  Co.,  68  Cal.  171, 
176,  7  Pac.  447,  8  Pac.  828. 

Bule  excusing-  master  where  injury  is  caused 
by  fellow-servant  is  not  altered  by  fact  that 
injured  party  is  a  child. — Fisk  v.  Central  Pac. 
B.  Co.,  72  Cal.  38,  42,  1  Am.  St.  Bep.  22,  13 
Pac.  144. 

The  various  isolated  and  detached  pieces  of 
machinery  and  appliances  of  a  stevedore,  when 
put  together  for  the  purpose  of  loading  or  un- 
loading a  particular  ship,  cannot  be  considered 
as  one  entire  and  permanent  machine  or  appli- 
ance; but,  from  the  nature  of  his  business,  the 
temporary  adjustment  of  these  detached  piecea 
has  to  be  frequently  made,  and  where  it  is 
shown  to  be  part  of  the  contract  of  employ- 
ment of  a  gang  of  men  to  load  a  ship  that  they 
are  to  adjust  the  appliances  with  which  they 
are  to  work,  the  employer  is  not  liable  to  an 
employee  for  the  negligent  omission  of  fellow- 
employees  in  adjusting  the  "strap"  to  "parcel** 
it,  or  cover  it  with  canvas,  so  as  to  prevent  it 
from  being  chafed  by  contact  with  the  cross- 
trees,  and  from  breaking  or  giving  away. — 
Burns  v.  Sennett,  99  Cal.  363,  33  Pac.  916. 

Under  section  1970  of  the  Civil  Code,  as  it 
stood  when  plaintiff  was  injured,  prior  to  the 
amendment  of  1907,  the  negligence  of  a  fore> 
man  of  defendant,  as  well  as  that  of  other 
fellow-servants,    was    the    negligence    of     a 
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of  maehineiy  or  taak  connected  therewith, 
before  permitting  him  to  encounter  the  risk 
attendant  thereupon. — ^Mountain  Copper  Co. 
y.  Pierce,  136  Fed.  160,  69  C.  C.  A.  148. 

Ab  to  warnings  and  instmetions  to  yonth* 
fol  employees.  43  Am.  Bep.  269;  1  Am. 
St.  Bep.  28. 

As  to  what  mstmetion  and  warning  to 
minor  servant  will  be  sufficient.  44 
L.  B.  A.  84;  8  L.  B.  A.  (N.  S.)  284; 
29  L.  B.  A.  (N.  S.)  487. 

Duty  of  master  to  warn  and  instruet  in* 
fant  servant.  3  Ann.  Cas.  368;  17 
Ann.  Cas.  487;  43  L.  B.  A.  (N.  S.)  185. 

Infant  employees,  warnings  and  instruo* 
tions  to.  43  Am.  Bep.  269;  1  Am. 
6t.  Bep.  28. 

'  Minority  as  special  factor  bearinff*  on 
master's  duty  of  instruction.  44  L.  B. 
A.  61. 

Minors.    43  Ij.  B.  A.  (N.  8.)   191. 

-^—  Warning  of  dangerous  machinery, 
necessity  of  giving.    43  Am.  Bep.  269. 

Warnings  and  instructions  to  infant  em* 
ployees.    1  Am.  St.  Bep.  28. 
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The  warnings  or  instructions  to  bo  given 
to  a  young  and  inexperienced  servant  must  be 
eonmensurate  with  the  dangers  to  which  he 
is  exposed,  and  if  special  dangers  are  incident 
to  the  employment,  particular  instructions 
pointing  out  those  dangers  must  be  given,  so 
that  they  may  be  known  and  appreciated  by 
him.— Jenson  v.  Will  ft  Finck  Co.,  150  CaL 
898,  89  Pac  113. 

Signs  upon  the  elevator  forbidding  persons 
to  ride  thereon,  whether  easily  read  or  not, 
had  application  only  to  persons  using  it  for 
their  convenience,  and  not  to  servants  whose 
duty  and  custom  it  was  to  take  freight  up 
therein,  and  did  not  apply  to  plaintiff,  who 
was  ordered  to  take  up  the  loaded  truck  to 
the  sidewalk  and  thence  to  a  new  warehouse. 
Jenson  v.  Will  ft  Finck  Co.,  150  Cal.  398,  89 
Pac  113. 

In  performance  of  a  general  order  a  ser- 
vant does  not  exceed  instructions  in  perform* 
ing  its  details.  The  absence  of  specific 
instructions  as  to  performance  of  details  does 
not  excuse  the  master  from  warning  and  pro- 
tecting the  servant  as  to  all  dangers  that  he 
will  nsnaUjr  incur  in  the  diligent  discharge 
of  hia  dntiea,  as  are  not  known  to  the  ser- 
vant, obvions  to  ordinary  observation,  and 
arise  from  causes  controlled  by  the  master.^- 
Beeve  v.  Colusa  Gas  ft  Electric  Co.,  152  CaL 
99,  92  Pae.  89. 

IMsobedience  of  rules  or  regulations  of 
master  as  affecting  right  of  servant 
to  recover  for  personal  injuries.  8 
Ann.  Cas.  3;  10  Ann.  Cas.  152;  Ann. 
Cas.  1912A,  84. 

Sufficiency  of  warning.    44  L.  B.  A.  81. 


§  58.    Personal  duty  regarding  not  to  be  dele- 
gated. 

The  duty  of  the  employer  to  give  warning 
is  a  duty  personal  to  him  which  cannot  be 
delegated  by  him  to  subordinates. — ^Pigeon  v. 
W.  P.  FuUer  ft  Co.,  156  Cal.  691,  105  Pac. 
976. 

Duty  of  master  to  warn  and  instruet  ser- 
vant as  discharged  by  delegation  to 
servant.     11  Ann.  Cas.  105. 

Imputing  servant's  negligence  to  fellow* 
servant.     8  L.  B.  A.  (N.  S.)  631. 

Master's  duty  after  learning  of  danger  to 
which  servant  is  exposed  through  de- 
fects in  place  of  work.  41  L.  B.  A. 
139. 


B.    FELLOW-SEBVANTS. 

As  to  who  are  fellow-servants.  67  Am. 
Dec.  562,  588;  16  Am.  Bep.  495;  53 
Am.  Bep.  45;  4  L.  B.  A.  793;  7  L.  B.  A. 
500;  18  L.  B.  A.  792. 

Car  or  track  inspector  as  fellow- 
servant  of  other  railroad  employees. 
13  Ann.  Cas.  274. 

—  Common  laborers  and  persons  en- 
gaged in  blasting  as  fellow-servanta. 
20  L.  B.  A.  (N.  S.)  1180. 

-^-  Conductor  deemed  coservant  of 
other  railway  employees,  when.  46 
li.  B.  A.  337. 

—  Engineer  of  train  and  trainman  or 
brakeman  as  fellow-servants.  13  Ann. 
Cas.  1107. 

—  Hodcarrier  as  fellow-servant  of 
other  employee.     Ann^  Cas.  19 12 A,  1009. 

—  Idnemen  as  fellow-servants  as  de- 
pendent upon  existence  of  vice-princi- 
palship.    30  L.  B.  A.   (N.  S.)  49. 

—  Linemen  as  f ellow-servante  of  mem- 
bers of  gang  erecting  poles.  30  L.  B. 
A.  (N.  S.)  48. 

—  Lineman  of  electric  company  as 
fellow-servant  of  employee  in  power- 
house.    17  Ann.  Cas.  467. 

*—  Members  of  crew  of  vessel  as.  21 
Ann.  Cas.  110. 

—  Mine  employees  as.  21  Ann.  Cas. 
1003. 

—  Operatives  employed  in  industrial 
plant  as  feUow-servants  of  employees 
engaged  in  operation  of  private  rail- 
road conducted  in  connection  there- 
with.    20  L.  B.  A.  (N.  S.)  354. 

—  Operator  of  elevator  or  other  hoist- 
ing apparatus  as  fellow-servant  of 
other  employees  of  the  establishment. 
41  L.  B.  A.  (N.  SO  156. 

—  Bail  way  conductor  as  fellow-servant 
of  members  of  train  crew.  3  Ann.  Cas. 
919. 

—  Bailroad  employees  on  different 
trains  as  fellow-servants.  4  Ann.  Cas. 
1031;  21  Ann.  Cas.  1236. 
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Konliability  for  negligent  use  of  safe 
appliance  by  fellow-servant.  54  L.  B. 
A.  111. 

Overwork  of  servant  as  aifecting  mas- 
ter's liability  for  injury  to  him  or  an- 
other servant.  13  L.  B.  A.  (N.  S.) 
1214. 

Possible  inference  that  accident  to  ser- 
vant was  dne  to  negligence  of  fellow- 
servant.     6  L.  B.  A.  (N.  S.)  354. 

Bight  of  servant  to  rely  on  promise  of 

master    to    discharge    incompetent  or 

careless   fellow-servant.    47    L.   B.  A. 
(N.  8.)  1220. 

Bole  when  dangerous  condition  is  dne  to 
act  of  fellow-servant.    41  L.  B.  A.  54. 

Who  are  fellow-servants  of  linemen.  30 
L.  B.  A.  (N.  8.)  47. 

§  60.    Oar«  required  of  master. 

Master  is  not  liable  to  his  servant  for  dam- 
ages sustained  by  the  negligent  act  of  a 
fellow-servant  while  engaged  in  the  same 
general  employment,  unless  the  master  was 
i^egligent  in  the  selection  of  the  servant  at 
fault. — Hogan  v.  Central  Pac.  B.  Co.,  49  Cal. 
128;  Congrave  v.  Southern  Pacific  B.  Co.,  88 
Cal.  360,  364,  26  Pac.  175. 

In  an  action  against  the  owners  of  a  mine, 
to  recover  damages  for  an  injury  sustained 
by  an  employee,  if  the  complaint  avers  that 
the  injury  was  caused  by  the  negligence  and 
want  of  skill  of  the  engineer,  and  that  the 
superintendent  had  full  power  to  control  the 
working  of  the  mine,  and  employed  and  dis- 
charged all  the  workmen,  at  his  discretion, 
it  must  also  allege  that  the  defendants  were 
i^egligent  in  employing  the  superintendent,  or 
it  does  not  state  a  cause  of  action. — Collier 
V.  Steinhart,  51  Cal.  116. 

Where  a  master  has  exercised  ordinary  care 
in  employing  a  fellow-servant,  and  in  judg- 
ing of  his  capacity,  he  is  not  liable  for  the 
negligence  of  such  fellow-servant,  causing  in- 
jury to  another  servant. — McDonald  v.  Hazle- 
tine,  53  Cal.  35. 

Master  is  not  liable  for  injuries  inflicted 
by  fellow-servant  unless  traceable  to  his  per- 
sonal negligence. — Fisk  v.  Central  Pac.  B.  Co., 
72  Cal.  38,  41,  1  Am.  St.  Bep.  22,  13  Pac.  144. 

Master  is  not  liable  for  carelessness  of  fore- 
man resulting  in  injury  to  servant  unless  he 
was  negligent  in  selecting  him. — Stephens  ▼. 
Doe,  73  Cal.  26,  28,  14  Pac.  378;  Fagundes  v. 
Central  Pacific  B.  Co.,  79  Cal.  97,  99,  3  L.  B. 
A.  824,  21  Pac.  437. 

One  seeking  to  recover  for  injury  resulting 
from  negligence  of  fellow-servant  must  show 
not  only  that  injury  was  proximately  caused 
by  the  negligence  of  fellow-servant,  but  also 
he  was  incompetent,  and  that  there  was  neg- 
ligence in  employing  him,  or  in  retaining  him 
after  notice  of  his  incompetency  and  careless- 
ness in  discharge  of  his  duties. — Holland  v. 
Southern  Pacific  Co.,  100  Cal.  240,  34  Pac.  666. 


The  full  extent  of  the  liability  of  the 
owners  of  a  vessel  who  contract  with  a 
stevedore  to  load  and  unload  a  vessel,  to 
whom  they  furnish  tackle  on  his  requisition 
and  subject  to  his  selection,  for  injury  re- 
sulting therefrom  to  a  servant  of  the  steve- 
dore, is  that  the  stevedore  employed  shall  be 
one  of  experience  and  good  repute,  and  that 
the  tackle  so  furnished  and  selected  should 
be  apparently  good,  and  satisfactory  to  thb 
stevedore,  and  such  as  is  usually  furnished 
for  like  purposes. — ^McCall  v.  Pacific  Mail  Sw 
S.  Co.,  123  Cal.  42,  65  Pac.  706. 

Where  a  driver  of  one  of  defendant's 
wagons  hitched  his  horses  thereto,  and,  with- 
out  looking  to  see  whether  anyone  was  in  a 
position  of  danger,  started  his  team,  and  ran 
over  plaintiff,  a  coemployee,  who  was  work- 
ing beside  the  wagon  with  one  of  his  legs 
extending  in  front  of  the  back  wheel,  negli- 
gence in  the  employer  was  shown  sufficient  to 
warrant  a  recovery. — Layng  v.  Mt.  Shasta 
Mineral  Spring  Co.,  135  Cal.  141,  67  Pac.  48. 

A  foundry  man  who  conducts  a  carpenter- 
shop  as  an  integral  part  of  the  molding  de- 
partment of  his  business,  in  which  the  car- 
penters, from  suitable  materials  furnished 
them,  prepare  patterns  for  the  use  of  the 
molders  in  the  process  of  casting,  is  not  liable 
for  injuries  caused  to  a  molder  by  reason  of 
the  negligence  of  one  of  the  carpenters  in 
preparing  a  pattern  for  use.  In  such  case  the 
carpenters  and  molders  are  fellow-servants 
engaged  in  the  same  general  business. — Leish. 
man  v.  Union  Iron  Works,  148  Cal.  274,  113 
Am.  St.  Bep.  243,  3  L.  B.  A.  (N.  S.)  500,  83 
Pac.  30. 

The  term  "ordinary  care,"  as  used  in  de- 
fining the  obligation* imposed  upon  an  em- 
ployer in  selecting  an  employee,  means  that 
degree  of  care  that  a  man  of  ordinary  pru- 
dence would  use  in  view  of  the  nature  of 
the  employment  and  the  consequences  of  the 
employment  of  an  inconopetent  person,  a  de- 
gree of  care  commensurate  with  the  nature 
and  danger  of  .the  business  and  the  grade 
of  service  for  which  the  servant  is  intended, 
and  the  hazards  to  which  other  servants  are 
to  be  exposed  from  the  employment  of  a 
careless  or  incompetent  person.— -Still  y.  San 
Francisco  etc.  By.  Co.,  154  Cal.  559,  129  Am. 
St.  Bep.  177,  20  L.  B.  A.  (N.  S.)  322,  98  Pac 
672. 

Where  the  service  in  which  the  servant  ia 
employed  is  such  as  to  endanger  the  Uvea 
and  persons  of  coemployees  if  the  servant 
is  not  competent,  an  employer  ia  bound,  in 
the  exercise  of  ordinary  care,  to  make  a  rea* 
sonable  investigation  into  his  character,  skill, 
qualifications,  and  habits  of  life.  The  ques- 
tion whether  he  has  made  such  investigation 
as  is  reasonable  under  all  the  circumstances 
is  peculiarly  one  for  the  jury.  And  this  is 
so,  even  where  there  is  no  conflict  in  the 
evidence  on  the  question  of  negligence,  if 
the  conceded  facts  are  such  that  reasonable 
minds  might  differ  as  to  the  conclusion  to  be 
drawn. — Still  t.  San  Flraneifco  etc.  By.  Co., 


MASTER'S  UABIUTT  FOB  INJURIES  TO  SERVANT,  HI,  E,  §  61. 


5955 


154  CaL  559, 129  Am.  St.  Rep.  177,  20  L.  B.  A. 
(N.  8.)  322,  98  Pac,  672. 

A  personal  examination  of  one  about  to  be 
employed  ae  a  conductor  of  a  railroad  train 
is  not  always  esseiitial  to  the  exercise  of  rea- 
lonable  care.  Such  investigation  as  will  war- 
rsnt  the  assumption  under  all  the  existing 
eireumstances  that  the  employee  has  adequate 
knowledge  and  qualifications  is  essential. 
Such  an  assumption  may  be  warranted  by 
the  knowledge  of  the  employer  of  the  ex- 
perience and  reputation  of  the  employee  as 
to  work  calling  for  the  knowledge  and  quali- 
fications adeouate  to  the  discharge  of  the  du- 
ties of  the  place,  or  by  the  recommendations 
of  other  persons  on  whom  he  is  justified  in 
relying.  Each  case  must  be  determined  on 
its  own  facts,  and  generally  the  question 
whether  due  care  was  exercised  by  the  em- 
ployer in  this  regard  is  one  exclusively  for 
the  jury  and  trial  judge. — Still  v.  San  Fran- 
cisco etc.  Ry.  Co.,  154  Cal.  559,  129  Am.  St. 
Bep.  177,  20  L.  R.  A.  (N.  S.)  322,  98  Pac.  672. 

Under  section  1970  of  the  Civil  Code,  as 
it  stood  at  that  time,  an  employer  was  liable 
to  an  employee  for  damages  resulting  from 
his  failure  to  use  ordinary  care  in  the  selec- 
tion of  other  employees,  and  to  select  only 
those  who  are  competent  to  properly  perform 
the  duties  of  the  position  for  which  they  are 
selected. — Still  v.  San  Francisco  etc.  Ry,  Co., 
154  Cal.  559,  129  Am.  St.  Rep.  177,  20  L.  R.  A. 
(N.  S.)  322,  98  Pac.  672. 

An  employer  is  bound  to  institute  affirma- 
tive inquiries  in  order  to  ascertain  the  quali- 
fieations  of  an  employee  whom  he  transfers 
to  a  more  responsible  position,  for  which  spe- 
cial qualifications  are  demanded,  unless  the 
employee  has  given  proof  of  his  capacity  in 
some  similar  position. — Still  v.  San  Francisco 
etc.  By.  Co.,  154  Cal.  559,  129  Am.  St.  Rep. 
177,  20  L.  R.  A.  (N.  S.)  322,  98  Pac.  672. 

Under  section  1970  of  the  Civil  Code,  as 
it  stood  in  October,  1906,  an  employer  is 
Uable  to  an  employee  for  injuries  resulting 
from  the  mere  negligence  of  a  fellow-servant, 
where  he  had  failed  to  use  ordinary  care  in 
the  selection  of  such  fellow-servant. — Cragg 
▼.  Los  Angeles  Trust  Co.,  154  Cal.  663,  16 
Ann.  Gas.  1061,  98  Pac.  1063. 

Where  the  place  in  which  the  work  is  to 
be  done  and  the  appliances  to  be  used  are, 
in  themselves,  as  safe  as  can  reasonably  be 
expected,  and  the  danger  arises  necessarily  in 
the  doing  of  the  work,  the  master  has  dis- 
charged his  duty  when  he  has  furnished  to 
the  employee  suitable  means  of  obviating  the 
danger.  The  failure,  on  the  part  of  a  co- 
employee,  to  use  such  means,  is  the  act  of  a 
fellow-servant  for  which  the  master  is  not 
liable.— Bridges  v.  Los  Angeles  Pac.  Ry.,  156 
Cal.  492,  25  L.  R.  A.  (N.  S.)  914,  105  Pac. 
5S6. 

Where  the  service  in  which  the  servant  is 
employed  is  such  as  to  endanger  the  Uvea  and 
pm>n8  of  coemployees  if  the  servant  is  not 
competent,  an  employer  is  bound,  in  the  ezer- 
fise  of  oHdnary  care,  to  make  a  reasonable 
investigation  into  his  character,  akill,  quali- 


fleatione,  and  habits  of  life.  The  question 
whether  he  has  made  such  investigation  as  is 
reasonable  under  all  the  circumstances  is  for 
the  jury. — Peters  v.  Southern  Pacific  Co.,  160 
Cal.  48,  116  Pac  400. 

While  railroad  companies  are  only  bound 
to  the  exercise  of  ordinary  care  in  the  selec- 
tion of  their  employees,  this  ordinary  care  to 
be  exercised  is  to  be  measured  by  the  perils 
to  be  encountered  in  the  discharge  of  the 
duties  of  the  employment  and  the  conse- 
quences which  might  reasonably  be  expected 
to  follow  where  an  incompetent  or  unskillful 
employee  is  engaged. — Peters  v.  Southern 
Pac.  Co.,  160  Cal.  48,  116  Pac.  400. 

The  term  "ordinary  care,"  as  used  in  con- 
nection with  the  duties  of  a  master  in  em- 
ploying servants,  means  that  degree  of  care 
that  a  man  of  ordinary  prudence  would  use 
in  view  of  the  nature  cit  the  employment  and 
the  consequences  of  the  employment  of  an 
incompetent  person.  In  other  words,  a  de- 
gree of  care  commensurate  with  the  nature 
of  the  danger  of  the  business  and  the  grade 
of  service  for  which  the  servant  is  intended 
and  the  dangers  to  which  other  servants  are 
subjected  from  the  employment  of  an  incom- 
petent person. — Worley  v.  Spreckels  Bros. 
Commercial  Co.,  163  Cal.  60,  124  Pac.  697. 

The  term  "ordinary  care,"  as  used  in  defin- 
ing the  care  an  employer  is  required  to  use 
in  the  selection  of  his  employees,  means  that 
degree  of  care  that  a  man  of  ordinary  pru- 
dence would  use  in  view  of  the  nature  of  the 
employment  and  the  consequences  of  the  em- 
ployment of  an  incompetent  person — a  degree 
of  care  commensurate  with  the  nature  and 
danger  of  the  business  and  the  gr&de  of  ser- 
vice for  which  the  servant  is  intended,  and 
the  hazards  to  which  other  servants  are  to  be 
exposed  from  the  employment  of  a  careless 
or  incompetent  person. — Worley  v.  Spreckels 
Bros.  Com.  Co.,  168  CaL  60,  124  Pac.  697. 

Employer's  duty  to  know  the  character 
and  capacity  of  his  servants.  41  L. 
R.  A.  90. 

Employment  of  minor  in  violation  of 
statute  as  negligence  on  part  of  em- 
ployer.    Ann.  Cas.  1912B,  803. 

Employment  of  persons  having  habits  of 
intoxication.     47  L.  R.  A.  (N.  S.)  742. 

Master's  liability  as  affected  by  restric- 
tions upon  his  freedom  of  selection  and 
superintendence  of  employees  by  labor 
organizations.     3  L.  R.  A.  (N.  S.)  1105. 

Nondelegability  of  duty  of  selecting 
fellow-servants  of  linemen.  30  L.  R. 
A.  (N.  S.)  50. 

Right  of  servant  to  rely  on  promise  of 
master  to  discharge  incompetent  or 
careless  fellow-servant.  10  L.  R.  A. 
(N.  S.)  1043;  47  L.  R.  A.  (N.  S.)  1220. 

Selection,  employment,  and  retention  of 
fellow-servants.     48  L.  R.  A.  369. 

§61.    Delegation  of  duty. 

Master  is  responsible  for  negligence  of 
managing  assistant  in  selection  of  other  ser- 
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Tantfl. — ^Beeson  t.  Oreen  Mountaiii  Gold  Min. 
Co.,  67  Cal.  20. 

The  fact  that  the  owners  of  the  sawmill 
did  not  manage  the  mill  in  person,  and  did 
not  personally  employ  or  have  communication 
with  the  injured  servant,  does  not  absolve 
them  from  liability  if  their  superintendent  or 
foreman  was  negligent  in  putting  the  servant 
to  work  without  proper  instructions. — Inger- 
man  v.  Moore,  90  CaL  410,  25  Am.  St.  Bep. 
138,  27  Pac.  306. 

A  master  cannot  divest  himself  of  respon- 
sibility for  the  selection  and  retention  of 
competent  servants  by  delegating  the  duty  to 
another. — ^Matthews  t.  B\Si,  5  Cal.  Unrep. 
692,  47  Pac.  773. 

Such  duties  of  an  employer  as  are  personal 
to  him,  including  the  duty  to  use  ordinary 
care  in  the  selection  of  fellow-servants,  can- 
not be  delegated  to  another  servant.  When 
such  duties  are  confided  to  another  employee, 
such  employee,  in  the  performance  of  those 
duties,  is  the  representative  of  the  employer 
and  not  a  fellow-servant. — Cragg  v.  Los  An- 
geles Trust  Co.,  164  Gal.  663,  16  Ann.  Gas. 
1061,  98  Pac.  1063. 

The  employer  does  not  discharge  his  full 
duty  in  keeping  a  place  reasonably  safe  by 
giving  warnings  of  threatened  or  impending 
danger,  when  the  employee,  charged  with  the 
duty  of  giving  the  warnings,  is  so  engrossed 
and  busied  with  his  other  duties  that  he  can- 
not properly  and  efficiently  give  the  neces- 
sary warnings. — The  Pioneer,  78  Fed.  600. 

Nondelegability  of  duty  to  hire  suitable 
servants.    64  L.  B.  A.  83. 

§  82.    Competency  in  general 

A  railroad  company  cannot  be  charged  with 
negligence  in  the  selection  of  an  employee, 
merely  because  it  omitted  to  question  the 
employee  himself  as  to  his  competency,  skill, 
and  carefulness  at  the  time  of  his  employ- 
ment, if  it  made  such  inquiries  of  his  former 
employers. — Gier  v.  Los  Angeles  Consolidated 
Electric  By.  Co.,  108  Cal.  129,  41  Pac.  22. 

The  issue  whether  defendant  street-railroa*! 
company  exercised  ordinary  care  is  to  be  de- 
termined from  a  consideration  of  what  oc- 
curred at  the  time  of  the  accident;  and  the 
fact  that  the  motorman  "had  only  been  at 
work  about  twelve  days,  according  to  his  own 
testimony,  and  was  a  new  hand  on  the  road," 
is  immaterial,  it  not  being  a  case  in  which 
defendant  was  bound  to  exercise  the  highest 
care. — Cunningham  v.  Los  Angeles  Bv.  Co., 
115  Cal.  561,  47  Pac.  452. 

Under  Civil  Code,  section  1971,  providing 
that  "an  employer  must  in  all  cases  indem- 
nify his  employee  for  losses  caused  by  the 
former's  want  of  ordinary  care,"  the  employer 
is  responsible  for  an  injury  caused  to  one  em- 

gloyee  by  the  negligence  of  another,  whom  he 
as  retained  with  knowledge  of  his  incompe- 
tence.—Matthews  T.  Bull|  5  GaL  Unrep.  692, 
47  Pac.  773. 


A  master  may  be  liable  to  a  servant  if  he 
employs  an  incompetent  coservant,  though  the 
latter  be  not  negligent  in  the  performance  of 
his  duties. — Nofsinger  v.  Goldman,  122  CaL 
609,  65  Pac.  426. 

Plaintiff  was  injured  while  tearing  down 
some  brick  walls  at  the  state  insane  asylum, 
on  which  some  of  the  inmates  were  working. 
The  patients  allowed  to  work  around  the 
asylum  were  selected  by  subordinate  officers 
appointed  by  the  superintendent  of  the  insti- 
tution. There  was  no  evidence  that  the  super- 
intendent was  negligent  in  selecting  the 
subordinate  officers,  or  that  the  inmates  work- 
ing with  plaintiff  were  dangerous  and  unskill- 
ful or  that  the  accident  happened  through  any 
incompetency  of  the  officers  or  the  inmates. 
Held,  that  the  superintendent  was  not  liable 
for  the  injury,  since  it  cannot  be  presumed 
that  the  inmates  were  unskillful  from  the  fact 
that  they  were  insane. — ^Atkinson  v.  Clark, 
132  Cal.  476,  64  Pac.  769. 

Incompetency  in  an  employee  connotes  the 
converse  of  reliability  in  all  that  is  essential 
to  make  up  a  reasonably  safe  person,  consider- 
ing the  nature  of  the  work  and  the  general 
safety  of  those  who  are  required  to  associate 
with  such  person  in  the  general  employment. 
Still  V.  San  Francisco  etc.  B.  Co.,  154  Cal.  559, 
129  Am.  St.  Bep.  177,  20  L.  B.  A.  (N.  S.)  322, 
98  Pac.  672. 

The  employment  by  the  owner  of  a  building 
of  an  unlicensed  elevator  operator,  in  violation 
of  the  terms  of  a  munieipal  ordinance  requir- 
ing such  operators  to  be  examined  and 
licensed,  is,  in  the  absence  of  any  excusing 
evidence,  conclusive  proof  of  negligence  on  the 
part  of  the  employer  in  the  selection  of  the 
operator,  rendering  him  liable  to  any  other 
coemployee  for  damages  caused  by  the  negli- 
gence of  the  operator. — Cragg  v.  Los  Angeles 
Trust  Co.,  154  Cal.  663,  16  Ann.  Gas.  1061,  98 
Pac  1063. 

The  defendant  is  not  exonerated  from  lia- 
bility for  an  injury  to  such  slingman  due  to 
the  incompetency  of  the  winchman  by  the 
facts  that  they  were  both  members  of  the 
same  longshoremen's  union,  members  of 
which  were  employed  by  him  in  the  loading 
and  unloading  of  vessels:  that  one  of  the  rules 
of  that  union,  to  which  both  of  such  em- 
ployees had  subscribed,  was  that  the  defend- 
ant should  not  be  permitted  to  employ  any 
person  other  than  members  of  said  union,  so 
long  as  such  members  presented  themselves 
for  work;  that  they  both  presented  themselves 
to  defendant  for  employment,  as  members  of 
such  union,  and  worked  together  for  one  day 
and  a  part  of  another,  and  that  the  sling- 
man made  no  complaint,  either  to  the  union 
or  to  the  defendant,  as  to  the  competencj 
of  the  winchman,  but  had  accepted  him  aa 
such  and  worked  with  him  without  complaint 
until  the  time  of  the  accident.  Such  facts 
do  not  show  either  that  defendant's  right  to 
select  a  competent  winchman  was  in  anj 
degree  impaired,  or  that  the  slingman  in  any 
way  guaranteed  the  fitness  or  competency  of 
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the  winchman. — ^Worley    ▼.    Spreekels    Bros. 
Com.  Co.,  163  Cal.  60,  124  Pac.  697. 

Am  to  who  is  an  "incompetent  serrant" 
within  the  law  of  master  and  serrant, 
Ann.  Cas.  191^,  96. 

Disobedience  of  orders  as  incompetency 
within  the  mle  as  to  master's  duty  to 
furnish  competent  fellow-servants.  30 
li.  B.  A.  (N.  S.)  109. 

Duty  of  master  to  servant  to  keep  in- 
formed as  to  fitness  of  coservants  in  his 
employ.     1  L.  R.  A.  (N.  S.)  288. 

Knowledge  by  the  servant  of  the  in- 
eompetence  of  his  fellow-servant.  11 
Ann.  Cas.  625. 

Liability  of  master  as  affected  by  in- 
ability of  fellow-servant  to  understand 
EngUsh.     20  L.  R.  A.  (N.  S.)  39. 

Liability  of  master  for  injuries  caused 
by  incompetency  of  fellow-servant.  25 
L.  R.  A.  710. 


§6S. 


tezicy. 


Hastex^  knowledge  of  incompe- 


It  is  incumbent  upon  a  servant,  who  seeks 
to  recover  from  the  master  for  the  careless- 
ness of  a  feUow-servant,  to  prove  not  only 
that  the  fellow-servant  was  in  fact  careless, 
but  also  that  the  master  had  knowledge  of 
such  carelessness,  or  was  negligent,  either  in 
the  selection  or  retention  of  such  servant. — 
Beaaley  v.  San  Jose  Fruit  Packing  Co.,  92 
CaL  388,  28  Pac.  485. 

Under  section  1971  of  the  Civil  Code,  an 
employer  is  as  much  guilty  of  a  lack  of  ordi- 
nary eare  by  the  retention  of  an  unfit  em- 
ployee, after  knowledge  of  his  unfitness,  as 
by  failure  to  use  due  £ligence  at  the  time  of 
his  selection,  and  in  either  case  the  employer 
is  liable  for  all  losses  resulting  therefrom. — 
Gier  v.  Los  Angeles  Consolidated  Electric  By. 
Co.,  108  CaL  129,  41  Pac.  22. 

An  employer  who  has  exercised  due  care  in 
the  selection  of  an  employee  cannot  be  held 
liable  for  an  injury  to  a  coemployee,  occa- 
sioned by  the  employee  unless  the  latter  had 
become  and  was  actually  unfit  or  incompetent 
through  negligence  or  incapacity,  and  the  in- 
jury happened  by  reason  thereof,  and  the 
employer  knew  of  his  negligence  or  his  in- 
capacity or  his  general  reputation  was  so  in 
accord  with  the  fact  that  the  presumption  is 
that  the  employer  knew  it,  and  was  therefore 
negligent  in  not  acting  upon  the  knowledge, 
and  the  burden  of  proving  such  facts  is  on 
the  employee  injured. — Gier  v.  Los  Angeles 
Consolidated  Electric  By.  Co.,  108  Cal.  129, 
41  Pac.  22. 

Under  Civil  Code,  section  1971,  providing 
that  "an  employer  must  in  all  cases  indemnify 
his  employee  for  losses  caused  by  the  former's 
want  of  ordinary  care,"  the  employer  is  re- 
q>onsible  for  an  injuir  caused  to  one  employee 
by  the  negligence  of  another,  whom  he  has 
retained  with  knowledge  of  his  incompetence. 
Matthews  t.  Bull,  5  CaL  Unrep.  592,  47  Pac. 
773L 


The  presumption  is  that  the  employer  has 
done  his  duty  in  the  selection  of  the  servanty 
and,  as  a  general  rule,  the  employer's  knowl- 
edge of  incompetency  or  the  fact  that  he 
would  have  obtained  such  knowledge  had  he 
made  reasonable  inquiry,  must  be  shown  by 
evidence  independent  of  that  showing  the  in- 
competency, and  cannot  be  inferred  therefrom. 
The  incompetency,  however,  of  an  employee  at 
the  time  of  his  employment  may  be  of  such  a 
character  that  the  evidence  showing  it  will 
be  legally  sufficient  to  rebut  the  presumption 
that  the  employer  used  the  requisite  care  in 
his  selection,  and  make  the  question  one  for 
the  jury.  The  time  of  his  employment,  as 
used  in  this  connection,  means  the  time  when 
he  was  assigned  to  the  particular  employment. 
Still  V.  San  Francisco  etc.  By.  Co.,  154  Cal. 
559,  129  Am.  St.  Bep.  177,  20  L.  B.  A.  (N.  S.) 
322,  98  Pac.  672. 

In  an  action  by  an  employee  of  a  long- 
shoreman for  personal  injuries  caused  by  the 
negligence  of  a  fellow-servant,  the  defendant 
would  not  be  liable  unless  the  fellow-servant 
was  incompetent  to  perform  his  duties  and 
defendant  knew  of  such  incompetency  or 
would  have  known  it  if  He  had  exercised  or- 
dinary care  in  the  matter  of  his  employment. 
Worley  v.  Spreekels  Bros.  Commercial  Co., 
163  Cal.  60,  124  Pac.  697. 

If  such  winchman  was  nnfit  or  incompetent 
to  perform  his  duties  as  such,  by  reason  of 
any  cause,  and  the  employer  knew  or  would 
have  known  of  it  if  he  had  exercised  ordinary 
care  in  the  matter  of  his  employment  or  re- 
tention in  that  capacity,  the  latter  is  liable 
for  personal  injuries  to  such  slingman  of 
which  the  unfitness  or  incompetency  of  the 
winchman  was  the  proximate  cause. — ^Worley 
V.  Spreekels  Bros.  Com.  Co.,  163  Cal.  60,  124 
Pac.  697. 

When  plaintiff  was  set  to  work  with  fellow- 
servants,  with  usual  appliances  for  removing 
cooling  clinkers  from  a  heated  pile  known  by 
plaintiff  to  be  heated,  and  to  have  issued  from 
the  furnace  in  defendant's  cement  works,  and 
was  injured  by  the  caving  down  of  the  heated 
pile,  it  appearing  without  dispute  that  he  was 
instructed  as  to  his  work,  and  vrarned  against 
undermining  the  pile,  and  that  it  must  be  left 
on  a  slope,  and  that  the  operations  of  the  ser- 
vants were  constantly  changing  as  the  work 
progressed,  it  was  the  duty  of  the  plaintiff  to 
avoid  injury  not  only  from  his  own  work,  but 
also  from  the  operations  of  his  fellow-servants; 
and  where  there  was  no  proof  of  negligence  of 
the  defendant  employer  other  than  the  mere 
fact  of  the  injury,  it  is  not  responsible  there- 
for.— Pre  V.  Standard  Portland  Cement  Co.,  9 
Cal.  App.  591,  100  Pac.  122. 

Master's  constructive  knowledge  as  to 
capacity  of  servants  as  element  of  lia- 
bility to  injured  servant.  41  L.  B.  A. 
46,  53. 

Master's  duty  after  learning  of  incompe- 
tency of  fellow-servants.  41  L.  B.  A. 
14L 
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Master's  knowledge  of  incompetency.  33 
L.  B.  A.  (N.  a)  752. 

Betaining  senrant  in  employ  with  knowl- 
edge of  acts  committed  by  Mm  as  ren- 
dering master  liable  therefor.  Ann. 
Cas.  1912C,  850. 

Whose  knowledge  is  imputed  to  the  em- 
ployer.   41  L.  B.  A.  132. 

§  64.    Habits  and  reyntatioiL 

In  an  action  for  injuries  resulting  from  the 
negligence  of  a  fellow-serrant  on  the  ground 
that  his  habit  of  using  intoxicating  Uquors 
was  of  such  notoriety  that  defendant  must 
have  known  it,-  a  recovery  cannot  be  had  where 
there  is  no  evidence  that  he  was  intoxicated 
when  the  accident  happened. — Gosgrove  t. 
Pitman,  103  Cal.  268,  37  Pac.  232. 

An  instruction  that  if  the  fellow-servant's 
habit  of  drinking  had  impaired  his  ''stand- 
ing" among  engineers  of  his  class,  and  among 
employers  of  engineers,  and  defendant  knew 
or  should  have  known  thereof,  plaintiff  should 
have  a  verdict,  is  erroneous,  as  the  engineer's 
"standing"  among  engineers  or  employees  is 
immaterial,  if  he  did  not  have  the  habit  of 
drinking. — Oosgrove  ▼.  Pitman,  103  Gal.  268, 
37  Pac.  232. 

Occasionally  taking  a  drink  or  occasionally 
being  under  the  influence  of  drink  does  not 
constitute  such  a  habit  of  drinking  as  would 
authorize  a  finding  that  one  was  thereby  ren- 
dered incapable  of  managing  an  engine. — 
Gosgrove  v.  Pitman,  103  Gal.  268,  37  Pac.  232. 

Where  the  death  of  an  employee  was  caused 
by  the  negligence  of  an  engineer,  a  fellow- 
servant,  who,  it  was  alleged,  was  addicted  to 
the  habit  of  drinking  intoxicating  liquors  and 
that  the  defendants  were  negligent  in  retain- 
ing him  in  their  employ  by  reason  of  being 
chargeable  with  knowledge  of  his  habit,  no 
recovery  therefor  can  be  had  without  proof 
that  the  engineer  was  intoxicated  at  the  time 
of  the  accident  or  that  the  injury  was  in  some 
respects  the  result  of  intemperate  habits. — 
Gosgrove  v.  Pitman,  103  Gal.  268,  37  Pac.  232. 

After  the  proof  of  the  fact  of  unfitness  the 
employer  may  be  charged  with  liability,  if  it 
can  be  shown  that  the  reputation  of  the  culpa- 
ble employee  was  so  generally  known  and  no- 
torioui^y  bad  that  it  ought  to  have  been,  and 
therefore  presumptively  was  known  to  the 
employer.  But  proof  of  bad  reputation  with- 
out evidence  of  the  fact  of  unfitness,  is  in- 
sufficient.— Gier  v.  Los  Angeles  Gonsolidated 
Electric  By.  Go.,  108  Gal.  129,  41  Pac.  22. 

Evidence  of  reputation  to  show  incompe- 
tency of  servant  or  master's  knowledge 
thereof.     33  L.  B.  A.  (N.  S.)  751. 

Flying  switch  as  negligence  with  refer- 
ence to  employees  of  railroad.  Ann. 
Gas.  1912D,  344. 

General  reputation  of  the  delinquent  ser- 
vant as  notice  to  the  master.  41 
L.  B.  A.  97. 


§  66.    Persons  p«rf omiiiig  dntfes  of  master. 

One  to  whom  the  employer  commits  the  en> 
tire  charge  of  the  business,  with  power  to 
choose  his  own  assistants  and  to  control  and 
discharge  them,  is  not  a  fellow-servant  with 
those  employed  under  him,  and  the  master  is 
unanswerable  to  all  the  under-servants  for  the 
negligence  of  such  managing  assistant,  either 
in  his  personal  conduct  within  the  scope  of 
his  employment  or  in  his  selection  of  other 
servants. — Beeson  v.  Green  Mountain  Gold 
Min.  Go.,  57  Gal.  20. 

A  railroad  company  is  liable  to  an  employee 
for  an  injury  received  by  him  in  consequence 
of  the  unskillful,  improper,  and  negligent  man* 
ner  in  which  the  company  constructed  its 
road.  In  such  a  case  the  rule  exempting  the 
master  from  liability  for  an  injury  to  a  ser- 
vant caused  by  the  negligence  of  a  fellow- 
servant  has  no  application. — ^Trask  v.  Galif  or- 
nia  So.  B.  Go.,  63  Gal.  96. 

Servant  performing  master's  duty  to  secure 
safety  of  employees  is  not  fellow-servant  of 
one  injured  by  its  deficient  performance. — 
Sanborn  v.  Madera  Hume  etc.  Go.,  70  Gal.  261, 
265,  11  Pac.  710. 

Master  is  not  relieved  from  liability  by  in- 
trusting to  servant  duty  to  furnish  suitable 
and  safe  machinery.— -Sanborn  v.  Madera 
flume  etc.  Go.,  70  Gal.  261,  265,  11  Pac.  710. 

The  rule  that  a  master  is  bound  to  furnish 
safe  appliances,  and  cannot  escape  liability 
for  failure  to  do  so  by  intrusting  the  duty  te 
a  servant,  by  whose  negligence  a  fellow- 
servant  is  injured,  does  not  apply  where  sev- 
eral persons  are  employed  to  do  certain  work, 
and  by  the  contract  of  employment,  express 
or  implied,  they  are  to  adjust  the  appliances 
by  which  the  work  is  to  be  done. — Bums  v. 
Sennett,  99  GaL  363,  33  Pac.  916. 

If  an  act  is  one  which  it  is  the  duty  of 
the  employer  to  perform  toward  its  servants, 
and  one  of  them  negligently  performs  it  to 
the  injury  of  another  servant  in  the  same 
conunon  employment,  the  offending  servant  in 
the  performance  of  such  duty  acts  as  the  rep- 
resentative or  agent  of  his  employer,  for 
which  the  latter  is  responsible,  and  the  agent's 
knowledge  of  the  insecurity  of  the  servant  in- 
jured must  be  imputed  to  the  employer,  and 
cannot  be  considered  as  merely  the  knowledge 
of  a  fellow-servant. — EUedge  v.  National  City 
ft  O.  By.  Go.,  100  Gal.  282,  38  Am.  St.  Bep. 
290,  34  Pac.  720,  852. 

Personal  duties  of  master  to  servant  un- 
der fellow-servant  rule.  75  Am.  St. 
Bep.  591. 

§66.    Nature  and  kind  of  act  and  perform- 
aace  of  duties. 

An  employer  cannot  escape  his  responsibil- 
ity for  the  proper  performance  of  a  duty 
which  he  owes  to  his  employee,  by  delegating 
such  performance  to  another  employee.  In 
such  case  the  latter  becomes  a  vice-prineipaL 
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Byan  ▼.  Oakland  Gas,  L.  ft  H.  Co.,  21  Cal.  App. 
14,  130  Pae.  593. 

An  employer  may  delegate  the  duty  of  con- 
itmcting  a  place  to  work  and  fumishing 
appliance  wkerewitk  to  work,  bnt  tiie  re- 
sponsibility is  still  his,  and  he  must  answer 
for  the  deianlt  of  the  person  who  acts  in  his 
stead. — ^Metropolitan  Bedwood  Lumber  Go.  v. 
BaTis,  205  Fed.  486,  123  C.  0.  A.  554. 

Liability  of  master  to  serrant  injured 
through  playful  or  mischieTous  act  of 
fellow-serrant.    Ann.  Gas.  1912G,  422. 

§67.    Saperlntaidexits^    ylce-prlndpals    and 
foremen. 

Under  the  rule  that  an  employer  is  not 
liable  to  one  servant  for  negligence  of  a 
fellow-serrant,  an  employer  cannot  be  held 
liable  for  the  consequences  of  a  superintend- 
ent's or  foreman's  negligence,  injuring  one  of 
the  ordinary  laborers,  unless  the  employer  is 
chargeable  with  negligence  in  selecting  the 
superintendent  or  foreman. — Collier  v.  Stein- 
hart,  51  Gal.  116;  McLean  ▼.  Blue  Point  Gravel 
Min.  Co.,  51  Cal.  255. 

Superintendent  of  business  is  not  a  fellow- 
servant  of  employee,  and  master  is  answerable 
to  all  under-servants  for  his  negligence. — 
Beeeon  v.  Green  Mountain  6h>ld  l£n.  Co.,  57 
Cal.  20. 

Fact  that  master  exercised  due  care  in 
selecting  foreman  will  not  relieve  him  from 
liability  to  servant  for  foreman's  negligence. 
Brown  v.  Sennett,  68  Cal.  225,  230,  58  Am. 
Bep.  8,  9  Pac.  74. 

Master  is  liable  to  servant  for  injury 
caused  by  neglect  of  foreman. — ^Brown  v. 
Bennett,  68  CaL  225,  229,  58  Am.  Bep.  8,  9 
Pac  74. 

The  foreman  of  a  gang  to  whom  a  steve- 
dore delegates  the  entire  management  of  un- 
loading a  vessel  is  a  vice-principal,  and  not  a 
fellow-servant  with  one  of  the  gang. — ^Brown 
T.  Sennett,  68  Gal.  225,  58  Am.  Bep.  8,  9  Pae. 
74- 

Yice-principal  is  one  who  is  given  entire 
and  unlimited  control  and  management  of 
whole  business  of  principal. — Congrave  t. 
Southern  Pacific  B.  Co.,  88  Gal.  360,  366,  371, 
26  Pac.  175. 

In  so  far  as  a  foreman  is  authorized  and 
en&ployed  to  prepare  the  places  in  which  other 
servants  are  to  work,  or  to  furnish  the  ma- 
chinery or  appliances  with  which  they  are 
to  work,  he  represents  the  corporation;  and 
his  negligence  in  the  performances  of  those 
services  is  the  negligence  of  the  corporation. 
Nixon  V.  Selby  Smelting  and  Lead  Co.,  102 
Cal.  458,  36  Pac.  803. 

The  law  of  fellow-servants  has  no  proper 
application  as  between  a  carpenter  employed 
to  construct  a  ecaffold,  whose  relation  to  the 
defendant  who  constructed  the  scaffold  is  that 
of  vice-principal,  and  a  hodcarrier  employed 
to  work  upon  the  leaffold;  bnt  in  inch  ease 


the  negligence  of  the  carpenter  is  deemed  the 
negligence  of  his  employers,  and  not  that  of  a 
fellow-servant  with  the  hodcarrier,  even 
though  the  work  of  the  carpenter  promoted 
the  erection  of  the  building. — ^McNamara  r. 
MacDonough,  102  Gal.  575,  36  Pac.  941. 

It  is  not  error  to  refuse  to  instruct  the  jury 
that  an  engineer  having  the  sole  charge  of 
the  generator  in  the  absence  of  the  superin- 
tendent and  general  manager,  and  under 
whose  direction  the  work  of  tightening  the 
bolts  was  done  by  inexperienced  men,  was  a 
fellow-servant  of  the  plaintiff,  it  appearing 
that  such  engineer  had  the  same  power  to 
control  the  men,  in  the  absence  of  the  general 
manager,  that  the  latter  had  when  he  was 
present. — ^Byan  v.  Los  Angeles  etc.  Storage 
Co.,  112  Gal.  244,  32  L.  B.  A.  524,  44  Pac.  471. 

The  employer  is  none  the  less  liable  for  the 
negligence  of  a  foreman  and  manager  to  whom 
he  had  intrusted  the  construction  of  a  sewer, 
in  setting  up  and  putting  to  work  a  steam 
shovel  in  an  unsafe  condition,  because  the 
employer  did  not  own  the  shovel,  and  did  not 
know  that  the  manager  had  hired  it  and  put 
it  to  work. — Higgins  v.  Williams,  114  Gal. 
176,  45  Pac.  1041. 

The  negligence  of  a  foreman  and  man- 
ager, under  whose  direction  and  superintend- 
ence a  steam  shovel  was  set  up  and  put  to 
work,  in  failing  to  have  a  key  put  in  a  pin  to 
hold  it  in  place,  which  defect  he  knew  of,  or 
should  have  known  of,  and  by  reason  of  which 
a  bucket  fell  from  it  onto  an  employee  work- 
ing with  the  shovel,  is  the  negligence  of  the 
master.— Higgins  v.  WiUiams,  114  Gal.  176,  45 
Pac.  1041. 

An  assistant  foreman  in  a  horseshoe  shop 
and  a  boy  operator  who  is  under  the  control 
and  subject  to  his  orders  are  not  fellow-ser- 
vants.— Foley  V.  California  Horseshoe  Co.,  115 
Cal.  184,  195,  56  Am.  St.  Bep.  87,  47  Pac.  42. 

If  the  superintendent  or  foreman  is  neg- 
ligent in  putting  an  inexperienced  employee 
to  work  without  proper  instructions,  such 
negligence  is,  in  law,  that  of  the  employer. — 
Verdilli  v.  Gray's  Harbor  Commercial  Co., 
115  Cal,  517,  47  Pac.  364,  778. 

Where  an  employee  is  injured  by  the  drop- 
ping of  a  hammer  of  a  pile-driver,  at  a  sig- 
nal by  the  foreman,  before  he  was  signaled 
by  the  employee  putting  a  ring  on  the  pile, 
the  employer  is  liable  if  the  foreman  negli- 
gently gave  the  signal. — Matthews  v.  Bull, 
5  Gal.  Unrep.  592,  47  Pac.  773. 

In  putting  a  jackscrew  into  position, 
blocks  for  a  foundation  had  to  be  thrown 
down  ten  or  twelve  feet.  The  workman  above 
inquired  if  the  way  was  clear,  and  several 
workmen,  as  well  as  the  contractor's  superin- 
tendent of  construction,  answered  that  it  was. 
A  workman  in  the  way  below  was  struck  by 
a  falling  block.  The  superintendent  was  near 
him,  and  was  negligent  in  not  seeing  him  be- 
fore he  answered  the  workman  above.  Held, 
that  the  injured  workman  and  the  superin- 
tendent! as  to  the  act  causing  the  injury, 
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were  fellow-serTanti. — Donnelly  v.  San  Fran- 
cisco Bridge  Co.,  117  Cal.  417,  49  Pac.  559. 

Where  plaintiff  was  injured,  while  em- 
ployed in  the  defendant's  foundry,  by  the 
falling  of  an  iron  plate  by  reason  of  a  defec- 
tive iron  clamp  by  which  it  was  suspended, 
which  appliance  was  selected  by  defendant's 
superintendent,  who  had  sole  charge  of  the 
selection  of  tools  used  in  the  work,  such 
superintendent  was  a  vice-principal,  for 
whose  negligence  in  selecting  such  defective 
clamp  defendant  was  liable. — ^Wall  v.  Mar- 
shutz  ft  CantreU,  138  Cal.  522,  71  Pac.  692. 

Whether  a  person  is  a  vice-principal  or  a 
fellow-servant,  so  as  to  render  the  master  lia- 
ble for  his  negligence  by  which  another  ser- 
vant is  injured,  does  not  depend  on  the  grade 
of  service,  but  on  the  character  of  the  act 
performed. — Skelton  v.  Pacific  Lumber  Co., 
140  Cal.  507,  74  Pac.  13.  Rehearing  denied, 
140  Cal.  507,  74  Pac.  444. 

Deceased  was  killed  by  the  breaking  of 
an  emery-wheel.  At  the  time  of  the  injury, 
defendant's  superintendent  and  foreman  were 
testing  a  new  machine  to  determine  whether 
the  power  was  sufficient  and  the  machine  safe. 
The  superintendent  had  authority  over  the 
machinery,  and  directed  the  engineer  to  start 
the  machinery  and  increase  the  speed  without 
disconnecting  the  other  machinery,  and  such 
increased  speed  imparted  to  the  emery-wheel 
caused  it  to  burst.  Held,  that  the  superin- 
tendent's negligence  in  increasing  the  speed 
without  disconnecting  the  other  machinery 
was  the  act  of  a  vice-principal,  for  which 
defendant  was  liable.-— Skelton  v.  Pacific 
Lumber  Co.,  140  Cal.  507,  74  Pac.  13.  Be- 
hearing  denied,  140  Cal.  507,  74  Pac.  444. 

The  manager  of  a  department  of  a  factory 
who  had  power  to  control  the  plaintiff's 
immediate  superior  and  to  order  him  to  fur- 
iiish  men,  including  the  plaintiff,  to  work 
in  the  tanks,  and  who  prepared  the  place 
in  which  plaintiff  was  to  work,  and  gave  him 
the  implements  with  which  to  perform  his 
task,  is  a  vice-principal,  and  his  negligence 
in  failing  to  warn  plaintiff  of  the  danger 
was  the  negligence  of  the  corporation  ae- 
fendant  as  principal. — ^Boin  v.  Spreckels 
Sugar  Co.,  155  Cal.  612,  102  Pac.  937. 

Under  the  rule  declared  by  section  1970  of 
the  Civil  Code,  prior  to  the  amendment  of 
1907,  a  foreman  or  engineer  was  a  fellow-ser- 
vant with  the  workmen  engaged  with  him  and 
under  his  immediate  direction,  control  and 
supervision  in  carrying  on  a  part  of  the  mas- 
ter's work,  and  the  master  was  not  liable  for 
the  negligence  of  such  foreman,  unless  the 
neglect  was  in  some  duty  which  the  master 
himself,  by  law,  owed  to  the  inferior  servant. 
Foutz  V.  Los  Angeles,  167  Cal.  487,  140  Pae. 
20. 

One  who  exercises  the  general  duties  of 
a  superintendent,  in  directing  the  movements 
and  work  of  employees,  is  discharging  a 
duty  to  his  principal  in  so  doing,  although 
be  may  have  no  power  to  hire  or  discharge 
Mrvmnti.    The   negligence   of   such   superin- 


tendent in  failing  to  instruct  an  inexperi- 
enced youth  and  warn  him  of  the  danger 
is  not  that  of  a  fellow-servant,  but  is  the 
negligence  of  the  principal. — ^Larsen  v. 
Magne-Silica  Co.,  14  Cal.  App.  70,  111  Pac. 
119. 

Where  the  plaintiff  was  ordered  by  the 
foreman  of  construction,  who  clearly  repre- 
sented the  master,  to  take  the  position  of 
trolley-car  tender  to  the  motorman  of  a  con- 
struction car,  with  directions  to  take  orders 
from  the  motorman  as  to  the  manner  of  dis- 
charging his  duties,  who  would  show  him 
what  to  do  and  how  to  do  the  work,  it  is  clear 
that  under  the  circumstances  thus  appearing, 
the  motorman  became  the  agent  or  vice-prin- 
cipal of  the  defendant,  and  was  not  a  mere 
fellow-servant  of  the  plaintiff. — O'Connell  ▼. 
United  Railroads,  19  Cal.  App.  36,  124  Pae. 
1022. 

Generally  speaking^  the  motorman  and  con- 
ductor of  an  electric  work-car  are  fellow- 
servants,  but  one  fellow-servant,  in  the 
operation  of  a  particular  duty  from  his  em- 
ployer, may  become,  by  reason  of  the  peculiar 
nature  of  such  duty,  the  master's  agent,  so 
as  to  bind  the  latter  for  any  damage  result- 
ing from  its  negligent  execution. — O'Connell 
V.  United  Bailroads,  19  CaL  App.  36,  124 
Pac.   1022. 

Where  a  lumber  company  directs  a  fore- 
man of  a  logging  crew  to  make  a  road  and 
pull  logs  thereon,  he  becomes  a  vice-princi- 
pal in  constructing  a  safe  place  to  work 
and  furnishing  safe  appliance. — ^Metropolitan 
Bedwood  Lumber  Co.  v.  Davis,  205  F^d.  486, 
123  C.  C.  A.  554. 

Considered  with  reference  to  rank  of 
superior  servant.    51  L.  B.  A.  513. 

Contributory  negligence  in  disobeying 
rule  in  obedience  to  orders  of  superior. 
8  L.  B.  A.  (N.  S.)  90. 

Details  of  work  no  protection  to  master, 
when  his  own  negligence  or  that  of 
a  vice-principal,  was  an  efficient  cause 
of  the  injury.     54  L.  B.  A.  164. 

Doctrine  that  train-dispatchers  are  not 
vice-principals.    54  L.  B.  A.  91. 

Doctrine  that  vice-principalship  is  deter- 
mined by  nature  of  act.  20  L.  B.  A. 
(N.  a)  434. 

Issuance  of  orders  by  superior  servant 
as  an  official  act.    51  L.  B.  A.  590. 

Liability  of  master  for  assault  by  supe- 
rior on  inferior  servant  in  the  way  of 
discipUne.     8  L.  B.  A.  (N.  S.)  798. 

Liability  of  master  for  injury  to  vice- 
principal  by  negligence  of  servant.  23 
L.  B.  A.  (N.  S.)  301. 

Liability  of  master  for  negligence  of 
mine  boss  outside  the  scope  of  liia 
statutory  duties.  11  L.  B.  A.  (N.  &) 
840. 

Liability  of  master  for  negligence  of 
supervising  employee  in  mine  for  nets 
done  outside  the  scope  of  his  statntOTj 
duty.    48  L.  B.  A.  (N.  &)  938. 
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Master's  liability  for  negligent  acts  of 
Tiee-prineipal,  generally.  7  L.  B.  A. 
501. 

Negligent  superiors  as  fellow-serrants. 
18  L.  B.  A.  823. 

Position  of  servants  delegated  to  per* 
form  work  contracted  for  by  their  mas- 
ter.    37  L.  B.  A.  69. 

Servant  charged  with  the  dnty  to  warn 
other  servants  of  danger  as  a  vice- 
principal.    4  L.  B.  A.  (N.  S.)   1161. 

Starting  machinery  as  act  of  viee-prin* 
cipal  or  fellow-servant.  46  L.  B.  A. 
(K.  8.)  766. 

Servants  held  to  be  vice-principals  by 
general  nature  of  duties  imposed  upon 
them.     30  L.  B.  A.   (N.  8.)   49. 

Statutory  liability  of  employers  for  the 
negligence  of  superintendents  while 
participating  in  the  work.  58  L.  B.  A. 
47;  16  L.  B.  A.  (N.  S.)  146;  21  L.  B.  A. 
(N.  S.)  601. 

Tice-principal — ^I>nal  capacity  doctrine. 
1  Ann.  Cas.  143. 

'  Who  are  vice-principals.  41  Am. 
St.  Bep.  94;  75  Am.  St.  Bep.  584;  18 
L.  B.  A.  792,  817,  823,  827;  51  L.  B.  A. 
513;  54  L.  B.  A.  33. 

What  employees  are  superintendents.  58 
li.  B.  A.  34. 

f  68.    Sapeilor  and  inferior  serranti. 

Bnle  that  master  is  not  liable  to  servant 
for  negligence  for  eoservant  is  not  changed  by 
the  fact  that  the  employee  through  whose 
negligence  the  injury  came  was  the  superior 
of  the  employee  who  was  injured,  in  the  ser- 
vice in  which  they  were  engaged. — ^McLean  v. 
Bine  Point  Oravel  Min.  Co.,  51  Gal.  255. 

Plaintiff,  a  boy  twelve  years  of  age,  was 
employed  by  the  foreman  of  the  defend- 
ant's boiler-shops  to  work  in  the  tool-room, 
and  was  instructed  to  obey  the  boss  of 
that  room.  At  a  time  when  there  was  nothing 
for  him  to  do  in  the  tool-room,  the  boss  sent 
him  to  the  shop  to  see  if  there  was  anything 
for  him  to  do  there.  There  he  was  set  to 
work  by  the  employees  on  dangerous  ma- 
chinery, and  was  injured.  Held,  that  the  in- 
ftruction  to  plaintiff  to  obey  the  boss  re- 
ferred to  employment  in  the  tool-room  alone, 
that  the  boss  was  not  authorized  to  send 
plaintiff  to  the  shop  to  find  work,  and  that 
for  the  consequences  of  his  doing  so,  or  for 
the  careless  acts  of  the  other  employees  in 
giving  plaintiff  dangerous  work  to  do,  de- 
fendant was  not  responsible. — VibY  v.  Cen- 
tral Pacific  B.  Co.,  72  Oal.  38,  1  Am.  St.  Bep. 
22,  13  Pac.  144. 

The  law  of  this  state  respecting  the  neg- 
ligence of  a  fellow-servant,  where  there  is  no 
want  of  ordinary  care  upon  the  part  of  the 
employer,  as  set  forth  in  section  1970  of  the 
Civil  Code,  recognizes  no  distinction  grow- 
ing out  of  the  grades  of  employment  of  the 
respective  employees;  nor  does  it  give  effect 
to  the  circnmstanee  that  the  fellow-servant. 


through  whose  negligence  the  injury  was  re* 
ceived,  was  the  superior  of  the  plaintiff  in 
the  general  service  in  which  they  were  both 
employed. — Daves  v.  Southern  Pac.  Co.,  98 
Cal.  19,  35  Am.  St.  Bep.  133,  32  Pac.  708. 

Liability  of  master  for  assault  on  servant 
committed  by  superior  servant.  10 
Ann.  Cas.  377. 

Liability  of  master  for  negligence  of  su- 
pervising employee  employed  pursuant 
to  statute.    40  L.  B.  A.  (N.  8.)  945. 

Liability  of  mine  owner  for  injuries 
to  employee  caused  by  negligence  of 
mine  boss  or  foreman  employed  pur- 
suant to  statute.  10  Ann.  Cas.  747; 
19  Ann.  Cas.  514. 

Liability  of  railway  companies  for  neg- 
ligence of  servants  who  transmit  or- 
ders or  see  that  tiiey  are  carried  out. 
54  L.  B.  A.  95. 

No  responsibility  as  to  matters  beyond 
the  scope  of  the  authority  of  the  su- 
perior servant.    61  L.  B.  A.  584. 

Personal  liability  of  superior  servant  to 
underservant  for  act  of  coemployee. 
Ann.  Cas.  1915C,  111. 

Personal  liabilitv  of  superior  servant  to 
third  person  lor  act  of  underservant. 
Ann  Cas.  1915C,  106. 

Superior  employees  as  fellow-sei^vants. 
18  L.  B.  A.  827. 

S  69.    Nature  of  omlesioii  or  act  and  perform- 
ance of  duty  of  nuuiter. 

In  an  action  for  negligence,  where  the 
plaintiff  had  nothing  to  do  with  the  construc- 
tion of  the  supporting  piers,  and  was  unaware 
of  the  method  used  m  building  them,  the 
employer  cannot  escape  liability  on  the 
ground  that  the  injury  was  caused  by  the 
carelessness  of  a  fellow-servant.  The  place 
upon  the  wall  where  the  plaintiff  was  work- 
ing at  the  time  of  the  accident  being  unsafe, 
the  negligence  arising  by  reason  of  furnish- 
ing such  a  perilous  place  for  the  workman 
is  chargeable  directly  to  the  master,  even 
though  the  latter  was  without  actual  knowl- 
edge of  the  danger. — ^Majors  v.  Connor,  162 
Cal.  131,  121  Pac.  371. 

The  steam  engine  was  a  complete  machine, 
whose  only  function  was  to  develop  power 
under  the  charge  of  the  engineer^  so  as  to 
raise  the  hammer  above  the  position  of  the 
pile-dfiver,  and  whose  duty  was,  when  sig- 
naled, to  withdraw  the  power  and  let  the 
hammer  drop  by  gravity  to  operate  the  pile- 
driver.  The  engine  was  no  part  of  the  pile- 
driver,  and  the  loftman  in  charge  of  the 
latter  had  no  control  over,  the  operations  of 
the  engine  other  than  to  signal  for  the  with- 
drawal  of  its  power,  so  as  to  permit  the  ham- 
mer to  fall  and  operate  the  distinct  pile- 
driver. — Eorander  v.  Penn  Bridge  Co.,  16 
Cal.  App.   249,  116  Pac.  384. 

The  fact  that  the  power  of  the  engine  in 
raising  the  hammer  was  applied  by  means 
of  a  rope  connecting  ihe  engine  with  the 
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hammer  did  not  eonstitiite  the  pile-driTeir  and 
engine  one  machine.  Thej  were  none  the 
less  in  their  nature  distinct  and  separate 
machines  or  appliances,  neither  one  dependent 
upon  the  other,  or  performing  the  work  for 
wnich  eadi  was  intended. — ^Korander  ▼.  Penn 
Bridge  Co.,  18  Cal.  App.  249,  110  Pac.  384. 

A  machine  is  an  instrument  composed  of 
one  or  more  mechanical  powers,  and  capable, 
when  set  in  motion,  of  producing  b^  its  opera- 
tions certain  predetermined  physical  effects 
whose  rule  of  action  resides  within  itself.— 
Korander  y.  Penn  Bridge  Co.,  10  Cal.  App. 
249,   116  Pac  384. 

The  fact  that  botfli  the  engineer  and  loft- 
man  were  fellow-seryants  under  the  same  gen- 
eral employment,  under  the  former  rule,^  is 
immaterial,  under  the  amendment  of  section 
1970  of  the  Civil  Code,  as  applied  to  the 
facts  of  thia  case. — ^Korander  ▼.  Penn  Bridge 
Co.,  16  Cal.  App.  249,  116  Pac.  384. 

The  plaintiff  was  employed  by  the  defend- 
ant as  a  yard  switchman  in  defendant's 
yard,  and  was  under  a  foreman  who  had 
charge  of  the  work.  In  switching  cars  from 
one  track  to  another,  it  was  the  duty  of  the 
defendant  to  have  a  man  on  each  cut  of 
ears,  but  on  this  occasion,  the  plaintiff,  who 
was  attempting  to  adjust  the  coupling  be- 
tween two  cars  at  the  foot  of  a  grade,  was 
struck  by  cars  sent  down  the  crade  by  the 
foreman  without  anyone  in  charge.  Held, 
that  the  injury  to  the  plaintiff  was  due  to 
the  negligence  of  the  defendant  either 
through  the  negligence  of  the  foreman,  or 
because  of  the  failure  of  the  defendant  to 

Srovide  a  sufficient  number  of  switchmen  to 
o  the  work  required. — Masner  v.  Atchison, 
T.  ft  S.  P.  B.  Co.,  177  Fed.  618,  101  C.  C.  A. 
244. 

§70.    Seiraats  in  different    depactments  of 
bu8ln( 


A  "helper"  in  a  foundry  was  a  fellow- 
servant  with  the  drivers  of  truck  wagons  en- 
gaged in  hauling  the  products  and  materials 
of  the  foundry,  and  for  the  negligence  of  the 
latter  in  managing  the  teams  hitched  to  the 
wagons,  whereby  such  "helper"  was  injured, 
the  latter  could  not  recover  from  the  common 
master. — Hogan  v.  Central  Pac.  B.  Co.,  49  Cal. 
128. 

A  tinner,  employed  by  the  superintendent 
of  a  mine  to  place  pipes  in  the  mine,  con- 
nected with  the  engine  used  to  operate  the 
machinery,  was  not  a  fellow-servant  of  a 
miner  engaged  in  the  mine,  in  the  employ  of 
the  owner. — Beeson  v.  Green  Mountain  Gold 
Min.  Co.,  57  Cal.  20. 

An  engineer  of  a  mining  company  employed 
to  operate  an  engine  and  hoisting-tackle, 
used  upon  and  in  connection  with  the  main 
shaft  of  the  mine,  to  hoist  the  rock  and 
debris  therefrom,  and  to  raise  and  lower  the 
miners,  is  a  fellow-servant  with  a  workman 
In  the  mine;  and  the  mining  company  is  not 
liable  for  damages  for  injuries  received  by  a 
workman,  cans^  by  the  negligence  of  the 


engineer  in  hoisting  him,  in  the  absence  of 
proof  that  the  company  neglected  to  use  or- 
dinary care  in  the  selection  of  the  engineer. 
Trewatha  v.  Buchanan  Gold  Min.  etc.  Co.,  96 
Cal.  494,  28  Pac.  571,  31  Pac.  561. 

The  engineer  of  a  steamboat  is  a  fellow- 
servant  with  an  oiler  working  under  him. — 
Stevens  v.  San  Francisco  etc.  B.  Co.,  100  CaL 
554,  35  Pac.  165. 

The  mate  of  a  ship  engaged  in  carrying 
freight  and  passengers  between  distant  points 
is  a  fellow-servant  of  a  man  employed  in  the 
steward's  department  to  wait  on  the  officer's 
table. — Livingston  v.  Kodiak  Packing  Co.,  103 
Cal.  258,  87  Pac.  149. 

The  slingman  of  a  stevedore's  crew  em- 
ployed to  load  a  vessel,  whose  duty  it  is  to 
stand  on  the  wharf  and  attach  the  hoisting- 
tackle  to  the  articles  to  be  loaded,  is  a  fellow- 
servant  of  the  riggers,  whose  duty  it  is  to  set 
up  and  rig  the  hoisting  apparatus  to  the 
vessel. — Burns  v.  Sennett,  5  CaL  Unrep.  370, 
44  Pac.  1068. 

Under  Civil  Code,  section  1970,  which  exon- 
erates an  employer  from  liability  for  negli- 
gence of  persons  "employed  in  the  same  gen- 
eral business,"  a  carpenter  engaged  in  inclos- 
ing an  elevator  shaft  within  a  &ame  for  the 
owner  of  a  building  is  a  fellow-servant  of  one 
operating  the  elevator  for  such  owner. — Mann 
V.  O'SulUvan,  126  Cal.  61,  77  Am.  St.  Bep. 
149,  58  Pac.  375. 

Under  section  1970  of  the  Civil  Code  an 
employer  is  not  bound  to  indemnify  an  em- 
ployee for  personal  injuries  caused  by  the 
negligence  of  a  fellow-servant,  notwithstand- 
ing the  fellow-servant  through  whose  negli- 
gence the  injury  came  was  the  superior  of 
the  servant  injured  in  the  general  service  in 
which  they  were  in  common  engaged. — Leish- 
man  v.  Union  Iron  Works,  148  Cal.  274,  113 
Am.  St.  Bep.  243,  3  L.  B.  A.  (N.  S.)  500,  83 
Pac.  30. 


Under  section  1970  of  the  Civil  Code, 
amended  in  1907  (Stats.  1907,  p.  119),  the 
previously  existing  "fellow-servant  rule," 
which  relieved  an  employer  from  liability  for 
injury  to  an  employee  caused  by  the  negli- 
gence of  a  coemployee,  is  abrogated  as  to  all 
classes  of  employers,  in  cases  where  the  em* 
ployee  injured  and  the  one  at  fault  are  en- 
gaged in  different  departments  of  labor.  The 
amendment  is  remedial  in  character,  and 
should  be  construed  liberally  with  a  view  to 
carrying  out  its  object.— Judd  v.  Letts,  158 
Cal.  359,  41  L.  B,  A.  (N.  8.)  156,  111  Pac.  12. 

In  the  absence  of  a  legislative  definition 
of  the  phrase  "another  department  of  labor,** 
as  used  in  the  amendment,  that  expression 
must  be  construed  by  the  courts  according  to 
the  ordinary  significance  of  the  words  used, 
taken  in  connection  with  the  apparent  pur- 

SDse  of  the  enactment.^-Judd  v.  Letts,  158 
al.  359,  41  L.  B.  A.  (N.  8.)  156,  111  Pac.  12. 

While  it  is  difficult,  if  not  impossible,  to 
define  the  phrase  "department  of  labor"  in 
snch  terms  as  to  furnish  an  exaet  test  by 
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which  to  determine,  on  any  giren  state  of 
facts,  whether  two  employees  are  in  different 
departments,  still,  in  a  general  way,  the  ques- 
tion of  identity  of  department  is  to  be  de- 
termined by  inquiring,  among  other  things, 
whether  the  employees  in  question  are  habitu- 
ally associated  or  brought  together  in  the 
performance  of  their  duties,  whether  they 
are  under  the  immediate  direction  and  con- 
trol of  the  same  superior,  and  whether  the 
duties  of  one  have  any  relation  to  or  connec- 
tion with  those  of  the  other. — ^Judd  ▼.  Letts, 
158  Cal.  359,  41  L.  R.  A.  (N.  8.)  156,  111  Pae. 
12. 

The  rule  of  the  special  protection  of  one 
elass  of  operatives  especially  applies  to  oper- 
atives of  a  railroad  working  upon  different 
trains  or  cars. — ^Patton  v.  Los  Angeles  Pac. 
Co.,  18  Cal.  App.  522,  123  Pac.  613. 

"Where  a  corporation  engaged  in  lumbering 
employs  three  crews  of  men,  each  working 
nnder  its  own  foreman,  and  each  independ- 
ently of  the  other,  bvt  each  doing  its  allotted 
part  of  the  general  work  of  chute  eonstmc* 
tion,  the  foreman  and  the  members  of  the 
several  crews  are  feUow-servants. — ^Young  v. 
Fresno  Flume  &  Irr.  Co.,  24  Cal.  App.  286, 
141  Pac.  29. 

"Departments  doetrine."  41  L.  B.  A. 
(N.  S.)  159. 

Departmental  theory  as  affecting  differ- 
ent classes  of  workmen  operating  or 
using  machinery,  or  in  building  a  struc- 
ture.    1  L.  R.  A.  (N.  8.)  682. 

Liability  for  negligence  of  attendants 
furnished  by  relief  department  toward 
which  employees  contribute.  48  L.  R. 
A.  (N.  8.)  531. 

Liability  of  railway  company  for  injury 
to  its  servants  by  negligence  of  union 
depot  employees.  13  L.  R.  A.  (N.  S.) 
1196. 

f  7L    Senrants  of  separate  mastera. 

Defendant  operated  a  railroad  in  connec- 
tion with  a  steamboat  line,  transferring  pas- 
sengers from  one  to  the  other.  Plaintiff  ran 
a  bar  on  the  steamboat  under  a  lease  from 
defendant,  and  was  agent  for  an  express  com- 
pany doing  busienss  over  the  railroad.  "^Iiile 
plaintiff  was  riding  on  the  railroad  in  the 
performance  of  his  duties  as  agent  of  the 
express  company  he  was  injured  by  the  negli- 
gence of  the  engineer  of  the  train.  Held, 
that  plaintiff  and  the  engineer  were  not 
fellow-servants. — Teomans  v.  Contra  Costa 
Steam  Kav.  Co.,  44  Cal.  71. 

Where  person  employed  is  in  exercise  of 
independent  and  distinct  employment,  and  not 
under  the  immediate  control  or  supervision  of 
the  employer,  the  latter  is  not  responsible  for 
the  negligence  or  misdoings  of  the  former.-— 
Bennett  v.  Tmebody,  66  Cal.  509,  56  Am.  Rep. 
117,  6  Pae.  329. 

Liability  of  master  for  act  of  servant 
who  IS  also  a  public  officer.  6  Ann. 
Cas.  252;  17  Ann.  Cas.  638. 


§  72.    Katore  of  common  service  in  generaL 

Barkeeper  renting  saloon  in  a  steamboati 
with  passage  stipulated,  is  not  a  fellow-ser- 
vant of  employees  of  steamer,  but  a  pas- 
senger.— Yeomans  v.  Contra  Costa  Steam  Nav. 
Co.,  44  Cal.  71,  72. 

Master  is  not  liable  to  servant  injured 
while  working  under  direction  of  foreman  who 
acted  outside  of  scope  of  employment  in  giv- 
ing the  direction. — Fisk  v.  Central  Pac.  R. 
Co.,  72  Cal.  88,  45,  1  Am.  St.  Rep.  22,  13 
Pac.  144. 

A  mining  employee,  who  is  injured  by  rock 
falling  upon  him  while  he  was  en^ged  in 
investigating  the  result  of  a  recent  blast,  at 
the  direction  of  the  foreman,  is  a  feUow- 
servant  of  the  latter.— Stephens  v.  Doe,  73 
Cal.  26,  14  Pac.  378;  Campbell,  Ex  parte,  74 
Cal.  20,  28,  5  Am.  St.  Rep.  418,  15  Pae.  318. 

Servants  employed  in  same  general  busi- 
ness are  fellow-servants. — Fagundes  v.  Cen« 
tral  Pac.  R.  Co.,  79  Cal.  97,  100,  3  L.  R.  A. 
824,  21  Pac.  437;  Congrave  v.  Southern  Pacific 
R.  Co.,  88  Cal.  360,  367,  26  Pac.  175. 

Where  boards  were  piled  by  workmen,  of 
whom  the  plaintiff  was  one,  without  direction 
in  what  mode  they  should  be  piled,  or  how 
high,  and  the  pile  toppled  over,  to  the  injury 
of  the  plaintiff,  the  presumption  is  that  the 
accident  occurred  through  the  carelessness  of 
the  plaintiff  and  his  fellow-servants. — ^Mc- 
Queen V.  Mechanics'  Institute,  107  Cal.  163, 
40  Pac.  114. 

A  superintendent  employed  by  the  eon- 
tractor  to  represent  him  in  the  work  is  his 
vice-principal  or  agent  as  respects  the  fur- 
nishing of  suitable  appliances  which  it  is 
the  employer's  duty  to  furnish;  but  where 
the  appliances  are  to  be  constructed  or  ad- 
justed by  the  servants  themselves  out  of 
materials  furnished  by  the  employer,  all  of 
the  employees,  including  the  superintendent, 
are  fellow-servants,  irrespective  of  rank,  as 
to  any  defect  or  negligence  in  their  construc- 
tion or  adjustment,  and  the  employer  is  not 
liable  for  such  defect  or  negligence. — Callan 
V.  Bull,  113  Cal.  593,  45  Pac.  1017. 

Fellow-servants  are  engaged  in  a  common 
employment  when  each  of  them  is  occupied 
in  service  of  such  a  kind  that  the  others,  in 
the  exercise  of  ordinary  sagacity,  ought  to 
foresee  when  accepting  their  employment  that 
his  negligence  would  probably  expose  them 
to  injury;  and  danger  from  the  negligence  of 
another  employee  being  fairly  apparent,  all 
other  employees  assume  the  risk  incident  to 
that  danger. — Mann  v.  O'Sullivan,  126  Cal. 
61,  77  Am.  St.  Rep.  149,  58  Pac.  375. 

It  is  not  the  duty  of  a  master  to  give  per- 
sona] warning  of  danger  to  persons  employed 
in  the  business  of  blasting,  and  the  employ- 
ment of  a  competent  servant  to  give  them 
needed  warning  ends  the  responsibility  of 
the  master.  Such  a  competent  servant  is  not 
a  vice-principal,  but  a  fellow-servant  of  those 
to  be  warned  by  him,  and  the  question  of 
whether  he  is  a  vice-principal  should  not  be 
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left  to  the  jury. — ^DonoTan  ▼.  Ferrii,  128  Cal. 
48,  79  Am.  St.  Rep.  25,  60  Pac.  519. 

A  foreman  employed  in  a  stone  qnarry, 
whose  duty  it  was  to  give  warning  to  ser- 
▼ants  engaged  in  preparing  a  blast  in  one 
tunnel  in  a  stone  quarry,  to  come  out  before 
other  blasts  prepared  in  other  tunnels  were 
fired,  and  whose  neglect  to  give  the  usual 
warning  caused  injury  to  servants  so  engaged 
as  a  fellow-servant  of  those  injured,  under 
the  rule  fixed  by  section  1970  of  the  Code  of 
Civil  Procedure;  and  the  master  who  was 
not  negligent  in  the  employment  of  the  fore- 
man, is  not  responsible  for  his  neglect  to  give 
the  usual  warning. — ^Donovan  v.  Ferris,  128 
Cal.  48,  79  Am.  St.  Rep.  25,  60  Pae.  519. 

The  foreman  of  such  molding  department 
and  the  foreman  of  such  carpenter-shop,  who 
was  under  him,  were  fellow-servants  of  the 
journeyman  molders  in  the  molding  depart- 
ment.— Leishman  v.  Union  Iron  Works,  148 
Cal.  274,  113  Am.  St.  Rep.  248,  3  L.  R.  A. 
(N.  S.)  600,  83  Pac.  30. 

Common  employment,  apart  from  statute, 
where  no  question  as  to  vice-principal- 
ship.    50  L.  R.  A.  417. 

Common  employment  considered  with  ref- 
erence to  continuity  of  relation  of 
master  and  servant.     50  L.  R.  A.  461. 

Doctrine  of  common  employment  qualified 
as  regards  servants  working  outside 
the  scope  of  their  employment.  48  Lu 
R.  A.  805. 

Duty  of  instruction  considered  with  ref- 
erence to  the  doctrine  of  common  em- 
ployment.   44  L.  R.  A.  86. 

Relation  between  the  doctrine  of  common 
employment  and  the  duty  of  a  master 
to  promulgate  rules.    43  L.  R.  A.  342. 

Theory  that  common  employment  depends 
on  identity  of  departments  or  work  or 
consociation  of  duties.  50  L.  R.  A. 
442. 

Theory  that  communitv  of  employment 
depends  solely  on  whether  delinquent 
servant's  negUgence  was  a  risk  contem- 
plated by  the  injured  servant.  50  L. 
R.  A.  422. 

What  constitutes  common  employment. 
18  L.  R.  A.  793. 

What  constitutes  common  service.  18 
L.  R.  A.  817. 


ITS. 


Use  of  mftchinery  or  appliances. 


Defendant's  employees  were  raised  and 
lowered  in  its  mine  by  means  of  a  hoisting- 
tackle  which  was  also  used  to  hoist  the 
debris  from  the  mine.  Plaintiff,  about  to 
get  into  the  bucket,  gave,  as  he  claimed,  the 
proper  signal  to  the  engineer  for  hoisting  a 
man.  The  bucket  was  at  first  raised  slowly, 
and  then  at  a  great  speed,  and  was  not 
stopped  at  the  proper  time,  but  was  hurled 
against  the  sheave  with  such  force  that 
plaintiff  was  injured.  The  ensineer  testified 
that  he  heard  the  signal  for  raising  rock,  but 


knew  there  was  something  lighter  than  rock 
in  the  bucket,  and  could  not  explain  why  he 
had  not  stopped  the  engine  at  the  proper 
time.  He  had  run  engines  for  several  years, 
and  there  was  no  proof  of  carelessness  on 
his  part  prior  to  the  accident  in  question. 
Held,  that  the  accident  wae  due  to  the  negli- 
gence of  the  engineer,  and  defendant  was 
not  liable  therefor,  under  Civil  Code,  section' 
1970,  providing  that  an  employer  is  not  liable 
to  his  employee  for  the  negligence  of  a 
fellow-servant,  unless  he  neglected  to  use 
ordinary  care  in  the  selection  of  the  fellow- 
servant. — Trewatha  v.  Buchanan  Gold  Min. 
etc.  Co.,  96  Cal.  494,  28  Pac.  571,  31  Pae.  561. 

A  master  is  not  liable  to  an  employee  in- 
jured through  the  negligence  of  his  foreman 
in  erecting  a  defective  scaffold  for  him  to 
work  upon,  as  such  foreman  is  a  fellow-ser- 
vant.—Noyea  V.  Wood,  102  Cal.  389,  36  Pac. 
766. 

A  foreman  employed  by  a  corporation,  not- 
withstanding the  higher  grade  of  service  iH 
which  he  is  employed,  is  a  fellow-servant 
with  other  employees  in  so  far  as  he  serves 
in  the  places  or  with  the  machinery  or  ap- 
pliances prepared  and  furnished  by  the  cor- 
poration; and  for  the  consequences  to  fellow- 
servants  of  his  negligence  in  the  perform- 
ance of  such  services  in  the  places  or  with 
the  machinery  or  appliances  thus  prepared 
and  furnished,  the  corporation  is  not  respon- 
sible.— Nixon  V.  Selby  Smelting  etc.  Co.,  102 
Cal.  458,  36  Pae.  803. 

Plaintiff,  while  working  upon  a  gas  gen- 
erator in  defendant's  factory,  tinder  the 
direction  of  the  engineer,  was  injured  by  the 
explosion  thereof.  It  did  not  appear,  except 
from  plaintiff's  own  testimony,  whether  the 
engineer  had  ordered  him  to  do  the  work,  but 
it  was  shown  that  he  saw  plaintiff  at  work, 
and  that  the  engineer  was,  in  the  absence  of 
the  general  manager,  in  charge  of  the  ma- 
chinery, and  that  at  the  time  of  the  explosion 
the  manager  was  absent.  Held,  that  the  en- 
g^ineer,  having  the  power  of  control  at  the 
time,  was  not  a  fellow-servant  of  plaintiff. — 
Ryan  v.  Los  Angeles  Ice  etc.,  Storage  Co.,  112 
Cal.  244,  32  L.  R.  A.  524,  44  Pac.  471. 

Where  an  employer  had  furnished  ample 
material  sufficient  in  kind  and  quality  and 
quantity  for  the  construction  of  adjustable 
boards  and  stakes,  and  under  the  terms  of 
the  employment  it  was  the  duty  of  the  em- 
ployees who  loaded  a  car  to  adjust  those 
appliances  so  as  to  secure  a  carload  of  ties 
and  rails  in  place,  the  employer  is  not  liable 
for  the  death  of  an  employee  arising  from 
any  defect  in  the  construction  or  adjustment 
of  such  appliances  by  him  and  his  feUow- 
aervants. — Kerrigan  v.  Market  Street  Ry.  Co., 
138  CaL  506,  71  Pac.  621. 

The  exception  to  the  rule  making  the  mas- 
ter responsible  for  the  safety  of  appliances, 
where  it  is  made  the  duty  of  the  employees  to 
select  and  adjust  the  appliances,  applies  only 
where  such  selection  and  adjustment  devolves 
upon  employees  generallyi  one  of  whom  is  the 
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penon  injured^  and  not  where  it  devolTes 
exclnavely  upon  the  foreman  of  the  work. — * 
Wall  V.  Marshuts  ft  Cantrell,  138  Gal.  522, 
71  Pae.  692. 

Where  the  duty  of  keeping  a  planing 
maehiiie  in  order  wai  delegated  to  one  of 
liz  or  seren  employees  whose  duty  it  was 
to  use  the  machine  in  common,  and  one  of 
saeh  employees  was  injured  by  the  knives  of 
the  machine  becoming  dull  and  the  belt  driv- 
ing the  same  becoming  loose,  if  the  injury 
resnlted  from  the  negligence  of  any  other 
of  such  employees  than  the  one  injured  it 
was  from  the  negligence  of  a  fellow-servant. 
Helling  v.  Schindler,  145  Cal.  303,  78  Pac. 
710. 

l%e  proprietor  of  an  electric  station,  the 
electric  wires,  switches,  and  other  appliances 
of  which  were  suitable  and  reasonably  safe 
for  the  purposes  to  which  they  were  applied, 
is  not  liable  for  an  injury  occasioned  to  an 
employee  working  about  the  station  by  com- 
ing in  contact  with  a  live  wire,  when  such 
injury  was  due  to  the  negligence  of  a  fellow- 
servant  having  control  of  the  electric  current 
either  in  notifying  the  party  injured  that 
the  current  was  shut  off,  or  in  failing  to 
torn  a  switch  which  would  have  shut  it  off. — 
Bridges  v.  Los  Angeles  Pac.  By.,  156  Gal.  492, 
25  L.  B.  A.  (N.  S.)  914,  105  Pac.  586. 

The  master  is  not  liable  to  a  servant  for 
the  negligence  of  a  fellow-servant  engaged 
is  the  same  general  employment,  by  reason 
of  an  appliance  made  unsafe  by  the  negligent 
act  of  such  fellow-servant,  where  there  is  no 
proof  that  the  appliance  provided  by  the  mas- 
ter was  not  of  suitable  size  and  strength. 
The  mere  happening  of  the  injury  raised  no 
presumption  that  the  employer  was  at  fault 
in  providing  the  appliance. — McDonald  v. 
California  Timber  Co.,  7  Cal.  App.  875,  94 
Pac  376. 


S74. 


Operation  of  railroads. 


A  railroad  train -dispatcher,  having  author- 
ity to  employ  and  discharge  men,  is  not  a 
fellow-employee  with  a  track  laborer,  within 
the  meaning  of  Civil  Code,  section  1970. — 
MeKune  v.  California  So.  B.  Co.,  66  Cal.  302, 
5  Pac.  482;  Congrave  v.  Southern  Pacific  B. 
Co.,  88  Cal.  360,  371,  26  Pac.  175. 

Engineer  and  switch-tender  are  fellow- 
servants  (HcEee,  J.,  dissenting). — Brown  v. 
Central  Pae.  B.  Co.,  68  Cal.  171,  176,  7  Pac. 
417,  8  Pae.  828. 

Brakeman  and  conductor  on  a  railroad  train 
are  fellow-servants. — ^Brown  v.  Central  Pacific 
B.  Co.,  72  Cal.  523,  14  Pac.  138. 

A  construction  train  was  standing  on  a 
sidetrack,  near  a  switch.  The  laborers  who 
worked  with  the  train,  including  plaintiff's 
intestate,  bad  just  boarded  the  train,  for  the 
purpose  of  being  taken  to  their  homes.  A 
passing  train  on  the  main  track  collided  with 
a  portion  of  the  construction  train,  owing  to 
the  faet  that  the  switch  had  been  misplaced 
by  a  traek-walkari  whose  duty  it  was  to  see 


that  the  track  was  kept  clear.  Held,  that 
deceased  and  said  track-walker  were  fellow- 
servants,  and  that  plaintiff  could  not  recover. 
Pagundes  v.  Central  Pac.  E.  Co.,  79  CaL  97, 
3  L.  B.  A.  824,  21  Pac.  437. , 

A  laborer  employed  on  a  construction,  train 
is  a  fellow-servant  with  the  conductor  of  the 
train,  and  the  railroad  company  is  not  liable 
for  the  death  of  such  laborer,  caused  by  the 
negligence  of  the  conductor  in  permitting  a 
switch  to  remain  open,  so  that  a  train  on  the 
main  track  collided  with  the  construction 
train  while  it  was  standing  on  a  sidetrack 
near  the  switch. — ^Fagundes  v.  Central  Pac. 
E.  Co.,  79  Cal.  97,  3  L.  E.  A.  824,  21  Pac.  437. 

A  railroad  company  is  liable  for  injuries 
to  a  brakeman  caused  by  the  negligence  of 
the  conductor  on  the  same  train. — Congrave 
V.  Southern  Pac.  B.  Co.,  88  Cal.  360,  26  Pac. 
175. 

Foreman,  conductor,  or  other  superior  ser- 
vant not  clothed  with  authority  of  vice- 
principal  is  fellow-servant  of  inferior  em- 
ployee.— Congrave  v.  Southern  Pacific  B.  Co., 
88  Cal.  360,  366-369,  26  Pac.  175. 

Train  crew  are  fellow-servants  of  each 
other  including  engineer^  conductor,  fireman 
and  brakeman. — Congrave  v.  Southern  Pacific 
B.  Co.,  88  Cal.  360,  367,  26  Pac.  175. 

The  duty  to  close  a  switch  which  has  been 
opened  by  a  section  foreman  to  let  a  handcar 
pass  in  upon  the  sidetrack,  is  a  duty  belong- 
ing to  a  servant,  and  is  not  a  personal  duty 
which  the  railroad  company  owes  to  a  section 
hand  employed  by  the  foreman  while  engaged 
in  the  performance  of  his  duties  as  its  em- 
ployee, and  the  company  is  not  liable  for  the 
death  of  such  employee  caused  by  the  negli- 
gence of  the  foreman  in  leaving  the  switch 
open,  but  such  negligence  is  the  negligence  of 
a  fellow-servant  employed  in  the  same  gen- 
eral business  within  the  meaning  of  section 
1970  of  the  Civil  Code,  and  the  risk  of  such 
negligence  is  a  risk  impliedly  assumed  by  the 
section  hand  in  accepting  the  employment. — 
Daves  v.  Southern  Pacific  Co.,  98  Cal.  19, 
35  Am.  St.  Bep.  133,  32  Pac.  708. 

Boadmaster  and  engineer  of  train  are  fel- 
low-servants.— Holland  v.  Southern  Pacifie 
Co.,  100  Cal.  240,  34  Pac.  666. 

The  negligence  of  defendant's  engineer  in 
charge  of  its  engine  and  boiler  in  failing  to 
see  that  it  was  in  a  safe  condition,  by  reason 
of  which  a  fireman  in  defendant's  employ 
was  killed  by  the  bursting  of  the  boiler,  was 
the  negligence  of  the  defendant.->Shea  v» 
Pacific  Power  Co.,  145  Cal.  680,  79  Pac.  373. 

The  fact  that  the  plaintiff  when  injured 
was  acting  as  a  "student  brakeman,"  for  the 
purpose  of  gaining  experience  and  knowledge 
of  defendant's  road,  and  was  not  then  paid 
any  money  for  his  services,  cannot  alter  the 
obligations  voluntarily  assumed  by  him  as 
a  servant  of  the  defendant  subject  to  its 
orders;  and  he  cannot  recover  for  any  injuries 
which  were  caused  solely  by  the  negligence 
of  fellow -servants  employed  in  the  same  gen- 
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eral  business. — Weisser  y.  Southern  Pacific 
B.  Co.,  148  Cal.  426,  7  Ann.  Cas.  636,  83  Pac 
439. 

Under  the  law  of  this  state,  as  it  existed 
in  the  year  1903,  a  conductor  on  a  regnlar 
freight  train  was  a  fellow-servant  of  a  fire- 
man on  another  train,  being  operated  by  the 
same  railroad. — Still  ▼.  San  Francisco  etc. 
By.  Co.,  154  Cal.  559,  129  Am.  St.  Bep.  177, 
20  L.  B.  A.  (N.  S.)  322,  98  Pac.  672. 

Under  section  1970  of  the  Civil  Code,  as 
the  same  stood  on  December  31, 1904,  a  brake- 
man  on  a  construction  train  and  an  engineer 
on  a  passenger  train  of  a  railroad  were  fel- 
low-servants, employed  in  tbe  same  general 
business  of  operating  the  railroad,  and  if  the 
death  of  the  latter  was  the  result  of  simple 
negligence  on  the  part  of  the  former  in  leav- 
ing a  main  switch  open,  being  -otherwise 
entirely  competent  to  discharge  the  duties 
of  a  brakeman  with  reference  to  switching, 
no  recovery  therefor  could  be  had  against 
the  railroaa.  The  railroad  could  only  be  held 
liable  if  it  had  neglected  to  use  ordinary  care 
in  the  selection  of  the  brakeman. — ^Peters  v. 
Southern  Pacific  Co.,  160  Cal.  48,  116  Pac. 
400. 

Notwithstanding  the  amendment  of  section 
1970  of  the  Civil  Code  in  1907,  making  an 
exception  to  the  rule  of  fellow-servants  when 
employed  on  different  trains,  an  action  for 
the  death  of  an  engineer  of  a  work  train  can- 
not be  sustained,  where  the  death  was  caused 
by  the  negligence  of  the  brakeman  of  the 
same  train,  while  temporarily  riding  on  the 
locomotive  of  a  passenger  train,  by  order  of 
his  conductor,  to  notify  lUl  approaching  work 
trains  of  the  position  of  his  train,  to  prevent 
collision  therewith.  His  duty,  in  such  case, 
had  no  relation  to  the  passenger  train,  but 
had  a  most  important  relation  to  the  opera- 
tion of  the  work  train  and  the  safety  of  its 
crew. — ^Forrest  v.  Southern  Pacific  Co.,  12  Cal, 
App.  247,  107  Pac.  155. 

Where  the  rules  of  the  railway  company 
permitted  brakemen  of  work  trains  to  ride 
on  the  locomotives  of  passenger  trains  to 
signal  other  w.ork  trains  to  prevent  collisions, 
the  position  of  a  brakeman,  ordered  thereon 
by  his  conductor,  was  not  that  of  an  employee 
of  the  passenger  train,  within  the  meaning 
of  the  statute,  but  was  that  of  an  employee 
of  the  work  train  of  which  he  was  the  brake- 
man  and  flagman,  as  much  so  as  though  he 
had  been  sent  out  on  foot  to  flag  an  approach- 
ing work  train.-rForrest  v.  Southern  Pacific 
Co.,  12  Cal.  App.  247,  107  Pac.  155. 

With  regard  to  the  movement  of  trains 
the  train-dispatcher  stands  in  the  place  of  the 
company.— Santa  Fe  Pac.  B.  Co.  v.  Holmes, 
186  Fed.  66,  68  C.  C.  A.  634.  Affirmed,  202 
U.  S.  438,  50  L.  Ed.  1094,  26  Sup.  Ct.  Bep. 
676. 

Applicability  to  private  railroad  of  stat- 
utes abrogating  or  modifying  the  fel- 
low-servant rede  as  to  railroads.  45 
L.  B.  A.  (N.  8.)  841. 


Duty  and  liability  of  railroad  company  to 
train  employee  sent  out  to  flag  ap- 
proaching train.     18  Ann.  Cas.  1143. 

Duty  of  railroad  to  warn  flagman  at 
crossing  of  approach  of  trains.  11 
Ann.  Cas.  51. 

Duty  to  set  switch  as  delegable  by  mas- 
ter.    14  Ann.  Cas.  382. 

Liability  of  railroad  company  to  train- 
man injured  by  sudden  stopping  of 
train.     19  Ann.  Cfts.  1248. 

Persons  operating  train  as  fellow-ser- 
vants of  watchman  or  flagman  injured 
thereby.    48  L.  B.  A.  (N.  S.)  155. 

Position  of  servants  of  railroad  com- 
panies which  are  using  the  same  prem- 
ises.    37  L.  B.  A.  59. 

Position  of  servants  operating  railroads 
for  receivers  and  trustees  for  mort- 
gage bondholders.    37  L.  B.  A.  85. 

Position  of  servants  working  for  con- 
necting carriers.     37  L.  B.  A.  64. 

Position  of  servants  working  on  the  same 
trains.    87  L.  B.  A.  68. 


§76. 


BUniiig  sod  sizcaTatlon. 


The  superintendent  of  a  mine,  whose  duty 
it  was  to  select  machinery  for  use  in  the 
mine,  is  not  the  fellow-servant  of  a  miner 
employed  in  the  mine,  who  was  killed  on  ac- 
count of  defects  in  such  machinery,  existing 
by  the  negligence  of  such  superintendent. — 
Beeson  v.  Green  Mountain  (}old  Min.  Co.,  57 
Cal.  20. 

Where  promoting  cause  of  injury  is  negli- 
gence of  coemployee,  master  is  not  liable. — 
Kevem  v.  Providence  Gold  etc.  Min.  Co^ 
70  Cal.  392,  11  Pac.  740. 

A  foreman  of  a  mine  is  a  fellow-servant 
of  a  miner  working  under  him.— Stephens  v. 
Doe,  73  Cal.  26,  14  Pac.  378. 


§76. 


Shipping. 


Foreman  of  gang  unloading  vessel  is  not 
fellow-servant  of  longshoreman. — Brown  v. 
Sennett,  68  Cal.  225,  229,  58  Am.  Bep.  8,  9 
Pac.  74. 

Longshoremen  working  in  same  gang  are 
fellow-servants. — Brown  v.  Sennett,  68  CaL 
225,  228,  58  Am.  Bep.  8,  9  Pac  74. 

In  an  action  against  a  firm  of  stevedores 
for  negligence  in  omitting  to  "parcel  the 
strap"  for  the  loading  of  a  vessel,  whereby 
it  gave  way,  and  caused  a  load  to  fall  upon 
an  employee  to  his  injury,  the  defendants 
have  a  right  to  prove  that,  by  the  contract 
of  employment,  the  gang  of  men  employed 
to  load  the  vessel  were  required,  as  part  of 
the  work  for  which  they  were  hired,  to  pnt 
up  and  take  care  of  all  the  gear  and  tackle 
necessary  for  their  use. — ^Bnms  v.  Sennett, 
99  Cal.  363,  33  Pac.  916. 

It  is  competent  in  such  action  for  the  de- 
fendants to  prove  a  usage  or  costom  of  stOTS- 
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itores  which  entered  into  the  general  employ- 
vent  of  a  gang  of  men  to  load  or  unload 
a  ship,  in  the  absence  of  a  special  contract, 
and  that  such  usage  or  custom  was  known 
to  the  gang  employed,  to  the  effect  that  the 
gang  was  required  and  expected  to  put  up 
and  take  care  of  the  gear  and  tackle,  and 
that  the  master  undertook  to  furnish  only 
suitable  material  for  that  purpose. — Bums  ▼. 
Sennett,  99  Cal.  363,  33  Pac.  916. 

Though  a  steamboat  engineer  has  power  to 
•mploy  and  discharge  an  oiler  working  under 
lum,  they  are  fellow-serTants,  under  Civil 
Code,  section  1970,  providing  that  those  are 
fellow-servants  who  are  employed  by  the 
mme  master  in  the  same  general  business. — 
Stevens  v.  San  Francisco  etc.  B.  Co.,  100  Gal. 
554,  35  Pae.  165. 

§77.    Acts  or  omiflBioiis  coii0tltnting    negll- 
gence. 

A  smelting  company  Is  liable  to  an  em- 
ployee injured  by  the  parting  of  a  rubber 
hose  containing  hot  acids  through  the  negli- 
gence of  its  foreman  in  splicing  two  pieces 
of  old  hose  to  make  it,  though  such  foreman 
waa  the  fellow-servant  of  the  employee  in  so 
far  as  he  served  in  the  places  or  with  the 
machinery  or  appliances  furnished  by  the 
company;  since,  it  being  the  foreman's  duty 
to  select  and  prepare  Qie  appliances  to  be 
used  by  the  employees  for  conducting  such 
acids,  he  represents  the  company  in  this  re- 
apect. — Nixon  v.  Selby  Smelting  etc.  Co.,  102 
Cal.  458,  36  Pac.  803. 

"^^liere  a  young  girl  employed  in  a  woolen 
factory,  to  whom  the  foreman  assigned  the 
duty  of  sweeping  the  front  and  rear  of  a 
machine,  which  was  sometimes  in  motion 
when  the  sweeping  was  done,  without  warn- 
ing her  of  danger  from  cog-wheels,  the  nature 
and  danger  of  which  she  did  not  understand, 
the  act  of  a  fellow-servant,  in  starting  the 
machinery  in  motion,  without  fault,  while  the 
young  girl  was  sweeping  behind,  it  cannot  be 
considered  the  proximate  cause  of  the  injury 
arising  from  the  catching  of  her  dress  in  the 
eog-wheels. — O'Connor  v.  Qolden  Gate  Woolen 
Mfg.  Co.,  135  Cal.  537,  87  Am.  St.  Bep.  127, 
67  Pae.  966. 

•The  proximate  cause  of  injury  to  a  miner 
at  the  bottom  of  a  shaft  from  the  reversal 
of  hoisting  machinery  and  resulting  fall  of  a 
bucket  in  consequence  of  a  fellow-servant's 
negligence  is  such  negligence,  and  not  the  de- 
fendant company's  failure  to  supply  a  brake, 
which  would  have  checked  the  fall. — Luman 
v.  Golden  Ancient  Channel  Min.  Co.,  140  Cal. 
700,  74  Pac.  307. 

Injury  to  electric  lineman  held  the  result 
of  a  fellow-servant's  negligence  in  using  an 
obviously  defective  appliance. — ^Towne  v. 
United  ESeetric  Gas  etc.  Co.,  146  Cal.  766, 
2  Ann.  Cas.  905,  70  L.  B.  A.  214,  81  Pac.  124. 

A  rule  of  a  railroad  company  for  the  goT- 
emment  of  its  employees,  which  provided 
that  nmning  or  flying  switches  must  not  be 


made  except  where  it  would  cause  great 
delay  to  do  the  work  in  any  other  manner, 
and  that  "whenever  they  are  made  the  train 
must  first  be  stopped  and  before  the  engine 
is  again  started  the  switch  and  also  the 
brakes  on  the  car  to  be  set  out  must  be 
tested  and  great  care  used/'  in  no  degree  adds 
to  the  liability  of  the  company  so  as  to  make 
it  liable  to  an  employee  for  the  negligence  of 
a  fellow-employee  who  was  a  member  of  the 
train  crew  making  the  flying-switch,  and  who 
violated  its  provisions.  Such  rule  simply  re- 
lates to  the  manner  in  which  the  switching 
crew  should  perform  the  work  of  switching, 
and  did  not  make  those  engaged  merely  in 
that  work  the  agents  of  the  company  for 
the  inspection  and  discovery  of  defects  in  the 
cars,  for  whose  negligence  it  would  be  re- 
sponsible to  other  employees;  and  a  negligent 
failure  on  the  part  of  one  of  the  switching 
crew  to  comply  with  the  rule  is,  as  respects 
other  employees,  only  the  negligence  of  the 
employee,  and  not  that  of  the  company. — 
Pogarty  v.  Southern  Pacific  Co.,  151  Cal.  785, 
91  Pac.  650. 

Delegability  of  master's  duty  to  warn 
servants  as  to  dangers  from  blasting. 
26  L.  B.  A.  (N.  S.)  640. 

Liability  for  any  negligence  involving 
breach  of  one  of  his  personal  duties. 
54  L.  B.  A.  40. 

Liability  for  fellow-servant's  negligence 
causing.     29  L.  B.  A.  358. 

Liability  of  master  for  injuries  infilcted 
upon  an  employee  maliciously  or  in 
sport  by  other  employees.  34  L.  B.  A. 
(N.   S.)    109. 

Liability  for  negligence  of  fellow-servant 
causing  explosion.    29  L.  B.  A.  358. 

Master's  liability  for  injury  done  by  ser- 
vant to  fellow-servant  in  use  of  dan- 
gerous agency  placed  in  his  custody. 
10  L.  B.  A.  (N.  S.)  371. 

Master's  liability  for  injuries  due  to  co- 
servant's  violation  of  rules.  43  L.  B. 
A.  373. 

.  Master's  liability  for  injury  to  servant 
through  dangerous  condition  due  to  act 
of  fellow-servant.    41  L.  B.  A.  54. 

Master's  nonliability  for  coservant's  neg- 
ligence as  to  inspection  incidental  to 
details  of  blasting  work.  54  L.  B.  A. 
161. 


In   respect    to    defects  in   railway 

tracks.     54  L.  B.  A.  137. 

Negligence  of  coservant  in  failing  to  pre- 
vent explosion.     54  L.  B.  A.  132. 

Negligence  of  servant  in  sending  out  un- 
safe street-cars  causing  injury  to  other 
servants.     1  L.  B.  A.  (N.  S.)  670. 

Nondelegability  of  duty  to  cniard  against 
dangers  from  explosive  substances.  54 
L.  B.  A.  69,  77. 

Nonliability  for  negligence  of  coservants 
charged  with  duty  of  keeping  instru* 
mentalities  in  proper  condition.  54  I* 
B.  A.  158. 
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S78.    Ooncnrrent   BAgUgwioe  of  mastw  and 
fcUow-servaDt. 

Plaintiff's  intestate  and  two  other  workmen 
were  engaged  together  on  the  floor  of  a  vessel 
Bhoveling  coal  into  a  tub,  which  was  hoisted, 
when  full,  to  the  deck,  by  a  steam  hoisting 
machine  operated  under  the  direction  of  fore- 
man standing  on  the  deck.  On  one  occasion 
the  tub  was  hoisted  higher  than  usual,  so  that 
it  swung  against  the  mainstay,  thirty  feet 
above  the  deck,  with  sueh  force  that  it  tilted 
over,  and  three  hundred  or  four  hundred 
pounds  of  the  coal  fell  back  into  the  hold  of 
the  vessel  and  struck  plaintiff's  intestate. 
Deceased's  fellow-workmen  had  greatlv  over- 
loaded the  tub,  but  it  had  been  safely  hoisted 
through  the  hatchway  to  the  deck,  and  no  in- 
jury would  have  resulted  had  the  foreman 
stopped  the  tub  in  time.  Held,  that  the  neg- 
ligence of  the  foreman,  and  not  that  of  the 
fellow-servants  of  decedent,  was  the  proxi- 
mate cause  of  the  injury. — ^Brown  v.  Sennett, 
68  Cal.  225,  58  Am.  Bep.  8,  9  Pac.  74. 

If  the  negligence  of  a  master  combines  with 
negligence  of  a  fellow-servant,  and  the  two 
contribute  to  the  injury  of  another  servant, 
the  master  is  liable. — fisk  v.  Central  Pac.  B. 
Co.,  72  CaL  38,  1  Am.  St.  Bep.  22,  13  Pac. 
144. 

The  proximate  cause  of  the  injury  is  the 
negligence  of  a  fellow-servant,  thus  prevent- 
ing recovery  where  a  collision  of  a  switch 
engine  with  a  train  was  caused  by  negligence 
of  the  brakeman  in  manipulating  the  switch, 
and  the  water-tank  of  the  engine,  insuffi- 
ciently secured  to  withstand  the  shock  of  the 
collision,  was  thereby  thrown  forward  onto 
a  brakeman  riding  on  the  engine. — Yizelich  v. 
Southern  Pac.  Co.,  126  Cal.  587,  59  Pac.  129. 

Where  an  appliance  furnished  by  an  em- 
ployer is  defective,  the  injured  employee  will 
not  be  entitled  to  recover  if  the  injury  was 
not  the  result  of  the  defect,  but  was  the 
result  of  the  negligence  of  a  coemployee. — 
Thomas  v.  German  Gen.  Ben.  Soc,  168  Cal. 
183,  141  Pac.  (advance  sheets  only)  1186. 

Where  the  negligence  is  predicated  upon  the 
failure  to  perform  a  duty  commanded  by  stat- 
ute or  ordinanee,  the  same  rule  applies.— 
Thomas  v.  German  Gen.  Ben.  Soc,  168  Cal. 
183,  141  Pac.  (advance  sheets  only)  1186. 

The  employer  is  liable  for  the  concurring 
negligence  of  himself  and  a  fellow-servant  of 
the  injured  employee  to  the  same  extent  as  if 
the  injury  had  been  caused  entirely  by  his 
own  negligence. — ^The  Joseph  B.  Thomas,  81 
Ved.  578. 

Combined  negligence  of  master  and  coser- 
vants.     7  L.  B.  A.  503. 

Master's  liability  for  injury  to  employee 
caused  by  defective  elevator  anc^  negli- 
gence of  fellow-servant.  2  L.  B.  A. 
(N.  S.)  647. 

Negligence  of  fellow-servant  concurring 
with  failure  of  the  master  to  establish 
or  enforce  proper  rules  or  regulations 


for    conduct  of    business.    4  L.  B.  A. 
(N.  S.)  516. 

Belation  of  proximate  cause  doctrine  to 
master's  liability  for  injuries  to  ser- 
vant from  combined  negligence  of  him- 
self and  fellow-servant.  16  L.  B.  A. 
819. 


F.    BISKS  ASSUMED  BY  SEBVANT. 
S79.    Kfttnre  and  extent  in  general. 

A  person  entering  the  service  of  another 
asanmes  all  risks  naturally  incident  to  that 
employment,  including  the  danger  of  injury 
by  the  fault  or  negligence  of  a  fellow-servant. 
Teomans  v.  Contra  Costa  Steam  Nav.  Co.,  44 
Cal.  71;  Pisk  v.  Central  Pac.  B.  Co.,  72  Cal. 
38,  41,  1  Am.  St.  Bep.  22,  13  Pac.  144. 

Law  implies,  as  part  of  contract  of  ser- 
vice, that  servant  assumes  all  ordinary  risks 
of  personal  injury,  except  the  negligence  of 
his  employer,  incident  to  the  business,  in- 
cluding risks  from  the  negligence  of  other 
servants  in  the  same  business,  when  ordinary 
care  is  used  to  select  only  such  as  are  pru- 
dent and  capable;  and  that  the  employer 
engages,  on  his  part,  that  he  will  use  ordinary 
care  as  well  in  the  selection  of  laborers  as 
of  machinery  and  appliances;  and  this  in- 
cludes the  obligation  to  keep  in  repair. — 
Beeson  v.  Green  Mountain  Gold  Min.  Co.,  57 
Cal.  20;  Pisk  v.  Central  Pac.  B.  Co.,  72  Cal. 
38,  41,  1  Am.  St.  Bep.  22,  13  Pac.  144. 

Servant,  assumes  special  or  unusual  risks 
where  he  either  knows  them,  or  it  is  his 
duty  in  the  course  of  his  employment  ta 
know  them. — ^Beeson  v.  Green  Mountain  Gold 
Min.  Co.,  57  Cal.  20. 

An  employee  of  a  railroad  company  as- 
sumes the  risk  of  injury  from  the  derail- 
ment of  the  train  on  which  he  was  riding 
caused  by  its  running  into  a  cow  on  the 
track,  though  the  statute  requires  the  rail- 
road company  to  build  and  maintain  cattle- 
guards  and  fences  along  its  right  of  way,, 
such  statute  having  reference  to  the  killing 
or  injuring  of  animals  only. — Sweeney  v. 
Central  Pac.  B.  Co.,  57  Cal.  15. 

A  master  is  not  liable  for  injuries  to  a 
servant  caused  by  defects  in  appliances, 
where  the  negligence  of  a  fellow-servant  is 
the  proximate  cause  of  the  injury. — ^Trewatha 
V.  Buchanan  Gold  Min.  ft  Mill.  Co.,  96  CaL 
494,  28  Pac.  571,  31  Pac.  561. 

In  an  action  by  an  employee  in  a  mine 
for  injuries  caused  in  being  hurled  against 
the  side  of  the  mine  while  being  hoisted 
therefrom,  a  charge  that  if  the  bell  and 
appliances  used  to  signal  the  engineer 
were  out  of  order  and  defendant  or  its 
superintendent  knew,  or  had  the  means  of 
knowing  such  fact,  and  plaintiff  did  not 
know,  and  did  not  have  equally  with  the  de- 
fendant the  means  of  knowing,  this,  and  if^ 
plaintiff  gave  the  proper  signal,  and  the  en- 
gineer on  account  of  the  defect  in  the  bell 
and  other  appliances,  did  not  hear  sueh  sig^ 
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nal,  and  tot  this  reason  hoisted  plaintiff  from 
the  mine  at  aneh  dangerous  speed  as  to  re- 
Bolt  in  the  aeeident  in  which  plaintiff  was 
injured,  then  the  jury  must  find  for  plaintiff, 
is  erroneous,  because  ignoring  the  rul^  of 
law  that,  where  the  proximate  eause  of  the 
injury  is  the  negligence  of  a  fellow-servant, 
no  recovery  can  be  had. — Trewatha  v.  Bu- 
chanan Oold  Min.  ft  Mill.  Co.,  96  Cal.  494,  28 
Pae.  571,  31  Pac.  561. 

The  fact  that  a  servant  injured  by  the 
negligence  of  fellow-servants  in  putting  up 
appliances  for  doing  the  work,  and  which 
were  to  be  put  up  by  them,  thus  relieving 
the  master  from  liability  for  their  negli- 
genee,  was  not  hired  until  several  days  after 
the  others,  and  after  the  appliances  had  been 
adjusted,  does  not  make  the  master  liable,  as 
the  new  servant  takes  the  risk  of  existing 
negligence  of  his  fellow-servants. — ^Bums  ▼. 
Bennett,  99  Cal.  363,  33  Pac.  916. 

The  fact  that  the  embankment  may  have 
been  secure  when  the  excavation  commenced, 
and  that  it  became  unsafe  by  the  process 
of  excavation,  does  not  affect  the  company's 
liability  to  plaintiff,  who  entered  its  employ 
a  few  hours  before  he  was  injured. — ^Elledge 
V.  National  City  etc.  Ry.  Co.,  100  CaL  282, 
38  Am.  St.  Rep.  290,  34  Pac.  720,  852. 

An  employee,  in  entering  the  service  of 
the  state,  assumes  all  the  risks  attending  his 
employment,  whether  arising  from  its  or- 
dinary perils,  or  resulting  from  the  negli- 
genee  or  misfeasance  of  other  servants  of 
the  state. — ^Denning  v.  State,  123  Cal.  316,  55 
Pac.  1000. 

Whether  a  stevedore  engaged  in  taking 
away  lumber  in  the  hold  of  a  vessel,  where 
it  was  lowered  through  a  hatchway,  and  who 
was  injured  by  lumber  slipping  from  a  box  in 
which  it  was  being  lowered,  because  there  was 
nothing  over  the  end  of  it,  assumed  the  un- 
usual risk — there  being  evidence  that  the 
ends  were  uaually  closed— depends  on 
whether  the  employer  understood  and  had  a 
right  to  believe  that  the  stevedore  knew 
and  assumed  it;  and  this  is  a  question  for 
the  jury,  though  the  stevedore  testifies  that 
such  lumber  was  sometimes  loaded  in  open 
boxes. — ^Hennesey  v.  Bingham,  125  Cal.  627, 
58  Pae.  200. 

An  aetion  by  a  servant  for  injuries  suf- 
fered in  the  use  of  an  alleged  unsafe  ap- 
pliance cannot  be  sustained  where  it  ap- 
pears from  the  testimony  for  the  plaintiff 
that  the  appliance  was  a  simple  one,  of  safe 
construction,  and  in  perfect  order  at  the 
time  of  the  injury,  and  that  plaintiff  had 
participated  in  its  construction,  and  thor- 
oughly knew  and  appreciated  the  use  and 
possible  risks  attending  the  use  thereof,  and 
had  been  f amiHar  therewith  for  years. — Cor- 
letti  V.  Southern  Pacific  Co.,  136  Cal.  642,  69 
Pae.  422. 

Where,  in  an  action  for  injuries  to  a  ser- 
vant   employed    as    a    teamster,    the    only 
negligence  complained  of  was  that  the  lines 
were   too   short   and   the   wagon  without   a 
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seat,  and  the  issue  was  assumption  of  risk, 
evidence  that  there  was  no  brake  on  the 
wagon  was  immaterial. — Limberg  v.  Glen- 
wood  Lumber  Co.,  145  Cal.  255,  78  Pac.  728. 

An  employer  in  performing  his  duty  to 
provide  a  reasonably  safe  place  in  which  the 
servant  is  to  do  the  work  assigned  to  him,  is 
not  required  to  insure  a  servant  against  acci- 
dents, or  to  take  extraordinary  cautions  to 
prevent  it;  and  the  servant  assumes  the  risk 
of  all  known  dangers  in  the  course  of  his 
employment,  which  he  can  avoid  with  or- 
dinary care. — Brett  v.  S.  H.  Frank  &  Co., 
153  Cal.  267,  94   Pac.  1051. 

A  servant's  implied  assumption  of  risks, 
which  accompanies  and  is  part  of  a  contract 
of  hiring,  is  confined  to  that  particular  work 
and  class  of  work  for  which  the  servant  ia 
employed;  and  if  the  master  orders  the  ser- 
vant to  work  temporarily  in  another  depart- 
ment of  the  general  business  where  the  work 
is  of  such  a  different  character  that  it  can- 
not be  said  to  be  within  the  scope  of  the 
employment,  and  where  he  is  associated 
with  other  employees,  the  servant  will  not, 
by  obeying  such  orders,  as  matter  of  law, 
necessarily  assume  the  risks  incident  to  the 
work,  unless  the  same  is  shown  by  explicit 
and  uncontradicted  evidence. — Quinn  v.  Elec- 
tric Laundry  Co.,  155  Cal.  500,  17  Ann.  Cas. 
1100,  101  Pac.  794. 

Under  the  facts  supposed,  it  cannot  be 
affirmed  that  risk  was  necessarily  assumed; 
but  such  facts  assume  the  negligence 
of  the  operator  in  failing  to  warn  the 
workers  in  the  elevator  shaft.  The  plaintiff 
was  not  bound  to  assume  the  risk  of  the 
negligence  either  of  his  employer,  or  of  the 
operator,  if  he  had  no  reason  to  anticipate 
the  same. — Morgan  v.  J.  W.  Robinson  Co., 
157  Cal.  348,  107  Pac.  695. 

Abrogation  of  defense  of  assumption  of 
risk  by  federal  employer's  liability  act. 
47  L.  R.  A.  (N.  S.)  62. 

Applicability  of  doctrine  of  assumption 
of  risk  to  lineman.  15  Ann.  Cas.  598; 
Ann.  Cas.  1912B,  467. 

Assumption  of  risk  arising  after  com- 
mencement of  employment  as  question 
of  law  or  fact.    3  Ann.  Cas.  814. 

Aesumption  of  risk  by  employee  in  obey- 
ing unauthorized  orders.  19  Ann.  Cas. 
379. 

Assumption  of  risks  by  minor  employees. 
8  L.  R.  A.  491;  1  L.  R.  A.  (N.  S.)  279. 

Assumption  of  risk  by  servant,  in  gen- 
eral.    1  L.  R.  A.  131;  4  L.  R.  A.  51; 
6  L.  R.  A.  76,  246;  12  L.  R.  A  342;  13  . 
L.  R.  A.  374. 

—  Conflict  of  laws  as  to.  56  L.  R.  A. 
221. 

—  In  absence  of  contractual  relation. 
3  L.  R.  A.  (N.  S.)  1097. 

*  In  doing  work  after  failure  by  the 
master  to  perform  a  statute  duty.  19 
Ann.  Cas.  379. 
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In  doing  work  nnder  orders  of  the 

master.     7  Ann.  Gas.  435. 

■  In  performing  act  under  orders  of 
master.     7  Ann.  Cas.  435. 

»—  In  undertaking  to  lift  hearj  object. 
17  Ann.  Cas,  241. 

< Biding  in  an  automobile.    46  L.  B. 

A.  (N.  S.)  1183. 

•—  While  obeying  unauthorised  orders. 
19  Ann.  Gas.  379. 

Assumption  of  risk  by  Tolunteer.    22  L. 

B.  A.  663. 

Assumption  of  risk  is  not  affeeted  by 
obeying  direct  command.  30  L.  B.  A. 
(N.  S.)  438. 

Assumption  of  risk  on  failure  of  employer 
to  perform  statutory  duty.  4  Ann. 
Gas.  599;  13  Ann.  Gas.  36;  Ann.  Gas. 
1913G,    210. 

Assumption  of  risk  under  federal  em- 
ployers' liability  act.  Ann.  Gas.  191 5B, 
481. 

By  employee  of  electrie  company.  32 
li.  B.  A.  353. 

Contributory  negligence  of  servant  in 
failing  to  choose  safer  of  two  ways  to 
couple  cars.     15  Ann.  Gas.  995. 

Dangers  created  by  master's  negligence 
which  might  have  been  discovered  by 
exercise  of  ordinary  care  on  servant's 
part.     28  L.  B.  A.  (N.  S.)  1250. 

Direct  orders  as  essential  factor  where 
the  risk  to  which  they  exposed  servant 
was  one  of  those  assumed.  48  L.  B.  A. 
754. 

Disobedience  of  rules  or  regulations  of 
master  as  affecting  right  of  servant  to 
recover  for  personal  injuries.  8  Ann. 
Gas.  3;  10  Ann.  Gas.  152;  Ann.  Gas. 
1912A,  84. 

Distinction  between  assumption  of  risk 
and  contributory  negligence.  21  L.  B. 
A.   (N.  S.)   138. 

Doctrine  of  res  ipsa  loquitur  as  appli- 
cable to  injury  to  servant  caused  by 
fallinff  of  object  during  building  con- 
struction.   Ann.  Gas.  1912D,  436. 

Doctrine  of  res  ipsa  loquitur  as  appli- 
cable to  relation  of  master  and  servant. 
Ann.  Gas.  1914D,  94. 

Effect  of  master's  assurance  as  to  ob- 
vious dangers  of  employment.  4  L.  B. 
A.  (N.  8.)  971. 

In  obeying  orders  to  perform  obviously 
dangerous  work.     4  JL.  B.  A.   (N.  8.) 

830. 

Length  of  time  during  which  the  em- 
ployer has  had  knowledge  of  a  danger. 
41  L.  B.  A.  141. 

May  one  employing  child  under  statutory 
age  rely  on  assumption  of  risk  to  de- 
feat liability  for  personal  injury  to 
latter.     12  L.  B.  A.  (N.  S.)  461. 

May  one  employing  a  minor  under  the 
statutory  age  rely  on  assumption  of 
risk   to   defeat   liability   for  personal 


injuries  sustained  by  the  el&ild.    48  L. 
B.  A.  (N.  8.)  667. 

May  servant  assume  the  risk  of  dangers 
created  by  the  master's  negligence.  4 
L.  B.  A.  (N.  8.)  848;  28  L.  B.  A. 
(N.  8.)  1215. 

Belation  between  defenses  of  assumption 
of  risks  and  contributory  negligence 
in  entering  or  remaining  in  employ- 
ment.     49  L.  B.  A.  49. 

Bisks  assumed  by  servant.  52  Am.  Bop. 
737. 

Bight  of  recovery  by  employees  accept- 
ing extrahazardous  duties.  97  Am. 
St.  Bep.  923;  38  G.  G.  A.  314;  22  L. 
B.  A.  663;  47  L.  B.  A.  161. 

Servant's  assumption  of  risk  of  master's 
breach  of  statutory  duty.  6  L.  B.  A. 
(N.  8.)  981;  19  L.  B.  A.  (N.  8.)  646; 
22  L.  B.  A.  (K.  8.)  634;  33  L.  B.  A. 
(N.  8.)   647. 

(Various  risks  assumed — As  to  risks  as- 
sumed by  servant.  52  Am.  Bep.  737; 
97  Am.  8t.  Bep.  884;  32  L.  B.  A.  353; 
48  L.  B.  A,  72,  98;  16  L.  B.  A.  (N.  8.) 
717. 

♦—  Assumption  by  tenant's  employee 
of  risk  of  unsafe  portions  of  building 
remaining  in  landlord's  possession.  3 
L.  B.  A.  (N.  S.)  1097. 

—  Assumption  by  train  employee  of 
risks  due  to  defects  in  tracks  or  road- 
bed.    28  L.  B.  A.  (N.  8.)   1255. 

• Assumption    of    risk    of    defective 

ladder  not  forming  part  of  structure. 
13  L.  B.  A.  (N.  8.)  687. 

f  Assumption  of  risk  of  overstrain- 
ing muscles  in  lifting  weights  under 
immediate  direction  of  master  or  vice- 
principal.    25  L.  B.  A.  (N.  8.)  362. 

*  Assumption  of  risk  of  unblocked 
switches.  48  L.  B.  A.  72,  98;  16  L.  B. 
A.   (N.   8.)    717. 

—  Assumption  of  risks  under  railway 
safety  appliance  acts.  20  L.  B.  A. 
(N.  8.)  482;  41  L.  B.  A.  (N.  8.)  57. 

« Servant's    assumption    of    risk    in 

using  unsafe  horse  or  mule.     18  L.  B. 
A.    (N.  8.)   695. 

Servant's  assumption  of  risk  of  be- 


ing injured  by  dust  or  splinters  caused 
by  the  progress  of  the  work.  25  L.  B. 
A.  (N.  8.)  364. 

*»—- Servant's  assumption  of  risk  of  in- 
jury by  splinters  flying  off  hammers, 
chisels,  punches  and  similar  tools.  30 
L.  B.  A.  (N.  8.)  800. 

Volenti  non  fit  injuria  as  a  defense, 
meaning  and  effect  of  the  maxim,  aa 
a  matter  of  verbal  construction.  47 
L.  B.  A.  162. 

§80.  .BeUaace  on  care  of  master. 

A  miner,  while  in  the  employ  of  defend- 
ant, met  his  death  from  a  fire  originating 
from  a  defective  pipe  put  up  under  the  super- 
vision of  defendant's  superintendent.    It  did 
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not  appear  that  the  deceased  knew  or  had 
reason  to  know  of  the  defeet.  Held,  that 
the  deceased  had  a  right  to  relj  upon  the 
implied  engagement  of  the  defendant  that 
the  pipe  was  properly  placed  and  constructed, 
and  that  defendant  was  therefore  liable. — 
Beeson  v.  Green  Mountain  Gold  Min.  Co.,  57 
Cal.  20. 

A  servant  put  to  work  on  a  machine  which 
is  in  a  defective  and  unsafe  condition,  with- 
out opportunity  given  him  to  examine  the 
machine,  has  a  right  to  rely  on  the  machine 
being  in  a  right  and  safe  condition,  and,  un- 
less he  knew,  or  ought  to  have  known,  of 
the  danger  to  which  he  was  exposed  by  work- 
ing near  the  machine,  he  cannot  be  said  to 
have  recklessly  exposed  himself  to  such  dan- 
ger, or  to  have  voluntarily  assumed  the  risk 
of  working  there. — Higgins  v.  Williams,  114 
Cal.  176,  45  Pac  1041. 

The  servant  has  a  right  to  presume  that 
the  master  has  performed  his  duty  in  making 
the  place  in  wbich  he  is  directed  to  work 
reasonably  safe,  and  to  proceed  upon  that 
presumption,  unless  a  reasonably  prudent 
person,  in  performing  the  work  assigned  to 
bim,  would  have  learned  facts  from  which 
he  would  have  apprehended  danger  to  him- 
self.—Hanley  T.  California  Bridge  etc.  Co., 
127  Cal.  232,  47  L.  B.  A.  597,  59  Pac.  577. 

In  this  action  for  damages  for  personal  in- 
juries sustained  from  the  dropping  of  a 
defective  lever  controlling  the  operation  of 
&  sausage  manufacturing  machine,  the  plain- 
tiff is  not  precluded  from  recovery  under 
the  doctrine  of  assumption  of  risk,  since  the 
injury  occurred  after  the  defendant  had  ac- 
tual knowledge  of  the  defect,  had  undertaken 
to  repair  it,  and  had  assured  the  plaintiff  that 
the  defeet  had  never  been  remedied. — Mose- 
ley  V.  Los  Angeles  Packing  Co.,  166  Cal.  59, 
134  Pac.  994. 

Assurance  of  safety  by  master  or  co- 
servant.  48  L.  B.  A.  542;  23  L.  B.  A. 
(N.  S.)  1014;  30  L.  B.  A.  (N.  8.)  453. 

Dangers  created  by  the  master's  negli- 
gence, which  might  have  been  discov- 
ered by  the^  exercise  of  ordinary  care 
on  the  part' of  the  servant.  28  L.  B. 
A.  (N.  S.)  1250. 

How  far  servant  may  rely  on  knowledge 
of  master  concerning  risks.  25  Am. 
St.  Bep.  320. 

Of  master's  breach  of  statutory  duty.  6 
L.  B.  A.  (N.  S.)  981;  19  L.  B.  A.  (N. 
8.)  646;  22  L.  B.  A.  (N  S.)  634;  33 
L,  B.  A.  (N.  8.)  646;  42  L.  B.  A. 
(N.  8.)   1229. 

Contributory  negligence  as  defense 
to  servant's  action  for  injuries  from 
Tiolation  of  master's  statutory  duty 
where  statute  excludes  defense  of  as- 
sumption of  risk.  13  L.  B.  A.  (N.  8.) 
1152. 

Bisk  may  be  assumed.  6  L.  B.  A. 
(N.  8.)  981;  33  L.  B.  A.  (N.  S.)  649; 
42  L.  B.  A.  (N.  8.)  1230. 


— -  Bisk  not  assumed.  6  L.  B.  A.  (N. 
8.)  983;  33  L.  B.  A.  (N.  8.)  647;  42 
L.  B.  A.  (N.  8.)  1229. 

Special  statutory  provisions.     6  L. 

B.  A.  (N.  8.)  985;  33  L.  B.  A.  (N.  8.) 
648;  42  L.  B.  A.  (N.  8.)  1231. 

Bight  of  employee  to  rely  on  statute  re- 
quiring signal  to  be  given  by  train  ap- 
proaching crossing.  40  L.  B.  A.  (N.  8.) 
1105. 

Bisks,  knowledge  of  master  concerning, 
how  far  servant  may  rely  on.  24 
Am.  St.  Bep.  320. 

Servant's  right  of  action  for  injuries  re- 
ceived in  obeying  direct  command  ac- 
companied by  assurance  of  safety.  30 
L.  B.  A.   (N.  8.)  453. 

Servant  usually  entitled  to  act  on  the 
assumption  that  his  master  has  per- 
formed and  will  perform  his  duty.  48 
L.  B.  A.  758. 

§  81.    Dangers  incident  to  nature  of  work. 

A  servant  engaged  in  stringing  wires  on 
telephone  poles  cannot  recover  from  his 
master  damages  for  injuries  received  from 
falling  from  a  tree,  by  reason  of  a  limb 
breaking,  which  he  had  climbed  in  order  to 
arrange  the  wires  which  passed  through  the 
tree. — Tearsley  t.  Sunset  Telephone  etc.  Co., 
110   Cal.   236,   42  Pac.   638. 

A  box  was  placed  on  rollers  on  a  push-car 
for  hauling  and  dumping  dirt  on  a  railroad 
track,  and  plaintiff  was  injured  by  being 
thrown  from  the  car  by  the  tilting  thereof. 
The  car  and  one  similar  to  it  had  been  in 
use  for  some  time  before  the  accident,  and 
was  used  for  a  long  time  after  without 
change,  and  never  tilted  before  or  after  the 
injury  to  plaintiff.  Plaintiff  had  assisted  in 
constructing  the  apparatus,  was  experienced 
in  such  work,  and  the  contrivance  was  in 
perfect  order  at  the  time  he  was  injured. 
Held,  that  the  plaintiff  assumed  the  risk  as 
a  matter  of  law. — Corletti  v.  Southern  Pac. 
Co.,  136  Cal.  642,  69  Pac.  422. 

While  it  is  the  duty  of  an  employer  to  take 
reasonable  precautions  against  the  dropping 
of  tools  or  materials  from  the  upper  parts 
of  a  building  in  course  of  construction,  he 
is  not  an  insurer  against  such  happenings, 
and  his  employees  working  in  uncovered 
spaces  about  the  building  assume  the  risk  of 
their  employment. — Colon  v.  Gladding,  Mc- 
Bean  &  Co.,  166  Cal.  354,  136  Pac.  289. 

It  appearing  that  the  relation  of  master 
and  servant  existed  between  plaintiff  and 
defendant,  and  that  plaintiff  used  the  horse 
in  his  employment,  and  found  him  tractable 
for  six  weeks,  until  the  injury  occurred,  the 
master  was  not  an  insurer  against  accidents 
happening  to  the  servant,  but  the  servant  as- 
sumed the  risk  thereof  as  an  incident  to  his 
employment. — Haneman  v.  Western  Meat 
Co.,  8  Cal.  App.  698,  97  Pac.  695. 

Assumption  of  obvious  risks  of  hazard^ 

ous  employment.     1  L.  B.  A.  (N.  8.) 

272. 
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Attempting  dangerous  work  in  obedience 
to  orders,  without  fully  appreciating 
the  danger.    4  L.  B.  A.  (N.  S.)  838. 

Duty  to  remove  the  causes  of  the  unusual 
risk;  illustrative  cases.  41  L.  B.  A. 
138. 

Effect  of  master's  assurance  as  to  obvi- 
ous dangers  of  employment.  4  L.  B. 
A.   (N.  8.)   971. 

Extrahazardous  duties,  right  of  recov- 
ery by  employees  accepting.  97  Am. 
St.  Rep.  884. 

Servant's  assumption  of  risk  in  obeying 
orders  to  perform  obviously  dangerous 
work.     4  L.  B.  A.   (N.  S.)   830. 

§82.    Defective  or  dangerovu  toote,  machine 
ery,  appliances  or  ^aces  in  general. 

Plaintiff,  who  was  acting  as  foreman  of 
the  yard  of  defendant's  sawmill,  having* 
nothing  to  do  with  the  machinery  of  the 
mill,  was  injured  by  defect  in  such  machin- 
ery. Held,  that  his  knowledge  of  the  defect 
would  not  preclude  his  recovery,  unless  it 
were  shown  that  he  knew,  or  ought  to  have 
known,  the  risk  to  him  involved  by  such 
defect. — Sanborn  v.  Madera  Flume  etc.  Co., 
70  Cal.  261,  11  Pac.  710. 

An  employee  does  not  assume  the  risk  of 
injury  from  a  defect  in  the  machinery  which 
is  known  to  him,  unless  the  danger  arising 
from  the  defect  is  also  known  or  reasonably 
apprehended  by  him. — Lee  v.  Southern  Pac. 
B.  Co.,  101  Cal.  118,  35  Pac.  572. 

The  rule  that  the  master  is  not  liable  for 
dangers  existing  in  the  place  where  the  ser- 
vant is  assigned  to  work,  unless  the  master 
knows  of  the  dangers  or  defects,  or  might 
have  known  thereof  if  he  had  used  ordinary 
care  or  skill  to  ascertain  them,  applies  with 
greater  force  where  the  conditions  surround- 
ing the  place  of  work  are  constantly  chang- 
ing, owing  to  the  progress  of  the  work;  and 
the  rule  is  modified  where  the  servant  is 
under  the  same  obligation  as  the  master  to 
look  for  dangers  in  the  place  of  the  work,  and 
has  equal  facilities  for  ascertaining  them, 
and  under  these  conditions  continues  the 
work,  in  which  case  the  master  is  not  liable 
for  any  injury  caused  by  the  dangers  then 
existing,  unless  in  some  manner  he  urges  or 
coerces  the  servant  to  continue  the  work,  af- 
ter he  himself  is  aware,  or  should  have  been 
aware,  of  the  danger. — Thompson  v.  Cali- 
fornia Construction  Co.,  148  Cal.  35,  82  Pac. 
367. 

Where  the  experienced,  lineman  was  sent 
into  a  place  to  work  not  inherently  danger- 
ous, with  knowledge  that  the  men  were  at 
work  cutting  on  a  neighboring  tree,  which 
if  continued  sufficiently,  would  fall  and 
might  injure  him;  and  seeing  that  risk  and 
estimating  the  probabilities,  it  is  clear  that 
he  took  the  chance  of  finishing  the  adjust- 
ment of  the  rope,  before  the  tree  should  fall. 
Vestner  v.  Northern  Cal.  Power  Co.,  158  Cal. 
284,  110  Pac.  918. 


Where  an  employment  is  accompanied  with 
risks  of  which  those  who  enter  into  have 
notice,  they  cannot,  if  they  are  injured  by 
exposure  to  such  risks,  recover  compensation 
from  their  employer. — ^Vestner  v.  Northern 
Cal.  Power  Co.,  158  Cal.  284,  110  Pac.  918. 

Where  the  defective  platform  had  been 
broken  by  a  falling  timber,  and  the  plaintiff 
was  not  provided  with  any  material  to  re- 
pair the  same,  he  owed  no  dutv  to  do  so, 
especially  where  it  appears  that  the  authority 
and  duty  to  make  such  repairs  would  de- 
volve upon  another  employee  of  the  defend- 
ant, if  ordered  to  make  them. — Diehl  v. 
Swett-Davenport  Lumber  Co.,  14  Cal.  App. 
495,   112   Pac.   561. 

The  servant  only  undertakes  the  risks  of 
the  employment  so  far  as  they  spring  from 
defects  incident  to  the  service.  He  does 
not  take  the  risk  of  the  negligence  of  the 
master.^Swensen  v.  Bender,  114  Fed.  1,  51 
C.  C.  A.  627. 

Assumption  of  risk  by  railroad  employee 
in  handling  defective  or  disabled  cars^ 
8   Ann.   Cas.  422. 

Assumption  of  risk  of  defective  tool, 
machine,  or  appliance,  where  the  de- 
fect is  obvious,  but  its  importance 
not  appreciated.  18  L.  B.  A.  (N.  8.) 
691. 

Care  required  of  master  in  providing 
appliances.     1   Ann.  Cas.  340. 

Meaning  of  term  "appliance"  as  used 
in  law  of  master  and  servant.  19 
Ann.  Cas.   151. 

Servant's  assumption  of  risk  of  danger 
from  fall  of  piles  or  stacks  of  materiaL 
47  L.  B.  A.  (N.  S.)  266. 


§83. 


Operation  of  railroads. 


One  accepting  employment  on  construction 
train  knowing  it  to  be  engaged  in  dangerous 
work,  assumes  extrahazardous  risks  involved. 
Vaughn  v.  California  Cent.  By.  Co.,  83  Cal. 
18,  21,  23  Pac.  215. 

Switchman  assumes  increased  risk  caused 
by  variation  in  height  of  drawheads  on  dif- 
ferent cars. — Holmes  v.  Southern  Pacific  Co., 
120  CaJ.  357,  361,  52  Pac.  652. 

A  brakeman,  having  no  knowledge  that  a 
bridge  is  defective,  and  not  being  required 
by  the  law  to  determine  such  fact,  does  not 
assume  the  risk  of  injuries  resulting  from 
the  defects. — Dolan  v.  Sierra  By.  Co.,  135  CaL 
435,  67  Pac.  686. 

Necessity  that  employer  have  knowledge 
of  defect  in  car-coupling  apparatus  to 
be  liable  to  servant  for  resulting  in- 
jury.   4  Ann.  Cas.  763. 

When  servant  is  chargeable  with  knowl- 
edge of  the  condition  of  railroad.  47 
Am.  Bep.  430. 

§84.    Insufficient  force  or  neglect  of  feUow- 


Where  a  trainman  continues  in  the  employ 
of  the  railroad  eompany  after  full  knowledge 


MASTER'S  UABILTTY  FOE  INJUEIES  TO  SERVANT,  HI,  F,  §  85. 


5973 


that  the  train  force  was  deficient  in  number, 
he  assumes  the  risk  arising  therefrom,  and 
cannot  recover  in  an  action  for  personal 
injuries  caused  thereby. — Long  y.  Goronado 
B.  Co.,  96  Cal.  269,  31  Pae.  170. 

In  the  absence  of  an  expressed  agreement, 
one  employed  to  repair  an  elevator  is  not 
entitled  to  warning  from  the  master  when  the 
elevator  is  about  to  start,  where  lie  relies 
upon  a  fellow-servant,  whom  he  has  requested 
to  give  such  warning. — Mann  v.  O'Sullivan, 
126  Cal.  61,  77  Am.  St.  Rep.  149,  58  Pac.  375. 

Duty  of  master  to  provide  sufficient  help. 
48  L.  R.  A.  392;  17  L.  R.  A.  (N.  S.) 
773;  40  L.  R.  A.  (N.  S.)  913. 

Liability  of  master  for  failure  of  fore- 
man to  designate  enough  hands  to  per- 
form work.    40  L.  R.  A.  (N.  S.)  918. 

•    Liability  of    master  to  servant  for  in- 
'juries  caused  by  failure  to  provide  suffi- 
cient number   of  servants   to   perform 
particular  act.     19  Ann.  Gas.  1044. 

Master's  liability  for  coservant's  negli- 
gence in  failing  to  employ  an  adequate 
number  of  servants.  54  L.  R.  A.  173, 
178. 

Master's  liability  for  injury  to  servant 
due  to  failure  to  employ  adequate  num- 
ber of  servants.     54  L.  R.  A.  173,  178. 

Nondelegable  duty  to  employ  servants 
sufficient  in  number  for  work  in  hand, 
54  L.  R.  A.  85. 

§86.    Kmowladge    by  strvaot  of    defect  or 
danger. 

Where  an  employee  in  a  foundry  works 
with,  or  in  the  vicinity  of,  a  piece  of  machin- 
ery insufficient  for  the  purposes  for  which 
it  is  employed,  or  for  any  reason  unsafe, 
with  a  knowledge  of  its  condition,  he  takes 
the  risk  incident  to  the  employment  in  which 
he  is  thus  engaged,  and  cannot  maintain  an 
action  against  the  employer  for  injuries  sus- 
tained arising  out  of  accidents  resulting  from 
suck  defective  condition  of  the  machinery.— 
McGlynn  v.  Brodie,  31  Gal.  376. 

Where  a  servant  has  knowledge  of  defects 
in  appliances,  he  assumes  the  risk  of  injury 
therefrom. — ^Malone  v.  Hawley,  46  Gal.  409; 
Sweeney  v.  Central  Pac.  R.  Go.,  57  Gal.  15. 

Question  of  plaintiff's  knowledge  of  the 
danger  to  which  he  was  exposed  by  reason 
of  the  omission  to  fence  the  road  was  one 
for  the  jury. — ^Magee  v.  North  Pac.  Goast 
R.  Co.,  78  Gal.  430,  12  Am.  St.  Rep.  69,  21 
Pae.  114,  overruling  Sweeney  v.  Gentral  ±*ac. 
R.  Co.,  57  Cal.  15. 

Sweeney  v.  Gentral  Pac.  R.  Co.,  57  Cal.  15, 
holding  that  engineer's  knowledge  of  un- 
feneed  track,  and  liability  of  collision  with 
eattle  bars  his  recovery,  overruled. — Magee 
▼.  North  Pac.  Goast  R.  Co.,  78  Gal.  430,  437, 
438,  12  Am.  St.  Rep.  69,  21  Pae.  114. 

Unless  an  employee  injured  by  dangerous 
maehinery  knew,  or  ought  to  have  known,  of 
the  danger  to  which  he  was  exposed  in  work- 


ing near  it,  he  cannot  be  said  to  have  reck- 
lessly exposed  himself  to  the  danger,  or  to 
have  voluntarily  assumed  the  risks  attendant 
thereto. — Gisson  v.  Schwabacher,  99  Gal.  419, 
34  Pac.  104. 

If  there  is  any  evidence  tending  to  prove 
that  the  employer  had,  or  with  proper  care 
might  have  had,  notice  of  the  danger,  an  in- 
struction that  if  the  employee's  knowledge, 
or  means  of  knowledge,  of  the  danger  from 
working  upon  a  defectively  constructed  scaf- 
fold was  equal  to  that  of  his  employers,  he 
takes  the  risk  incident  to  his  employment, 
and  cannot  recover  for  injury  sustained  re- 
sulting from  a  defective  and  dangerous  con- 
dition of  the  scaffold,  is  sufficient. — Mc- 
Namara  v.  MacDonough,  102  Gal.  575,  36 
Pac.  941. 

It  is  not  an  error  to  refuse  instruction  re- 
quested by  defendant,  which  did  not  include 
as  one  of  the  conditions  upon  which  plaintiff 
could  not  maintain  his  action  that  he  knew, 
or  might  have  known,  that  his  employment 
involved  danger  to  himself. — Higgins  v.  Will- 
iams, 114  Gal.  176,  45  Pac.  1041. 

Plaintiff  had  been  for  seven  years  in  charge 
of  stills  for  distilling  petroleum,  and  in- 
spected the  bottoms,  and  notified  defendant, 
the  owner,  when  they  were  to  be  replaced. 
The  life  of  a  bottom  was  about  five  and  a 
half  months,  and  at  the  end  of  four  months 
he  would  begin  inspections,  making  them 
after  every  run.  He  knew  the  danger  of  the 
bottoms  giving  way,  and  whether  they  had 
been  regularly  inspected.  A  crack  being  dis- 
covered in  a  bottom,  plaintiff  and  the  super- 
intendent knelt  down  and  looked  at  it,  neither 
thinking  of  any  danger.  At  the  superintend- 
ent's suggestion,  plaintiff  then  proceeded  to 
remove  a  burner  to  prevent  the  oil  in  it 
being  caked,  and  while  standing  in  front  of 
the  still  the  bottom  gave  way,  and  a  quan- 
tity of  asphaltum  ran  out,  burning  plaintiff. 
Held,  that  the  injury  was  caused  by  an  un- 
foreseen accident,  resulting  from  the  inevi- 
table impairment  of  the  still,  of  which  plain- 
tiff had  equal  means  of  knowing  with  defend- 
ant, and  he  could  not  recover. — "N^'right  v. 
Pacific  Goast  Oil  Co.,  6  Cal.  Unrep.  84,  53 
Pac.  1086. 

A  person,  not  an  engineer,  employed  about 
an  engine  which  is  inadequate  for  the  work 
being  done  with  it,  and  makes  steam  badly, 
is  not  chargeable  with  knowledge  of  the  spe- 
cific dangers  to  which  his  employment  sub- 
jects him. — Nofsinger  v.  Goldman,  122  Gal. 
609,  55  Pac.  425. 

A  servant's  knowledge  of  defects  in  ma- 
chinery about  which  he  is  employed  does  not 
relieve  the  master  from  liabilitv  for  injuries 
to  the  servant  caused  by  such  defects,  unless 
the  servant  knew  of  the  danger  and  risk  in- 
cident to  the  defects. — Nofsinger  v.  Goldman, 
122  Gal.  609,  55  Pac.  425. 

An  employee  must  not  only  know  of  the 
defects,  but  must  also  know  the  dangers  and 
risks  attending  the  operation  of  the  machin- 
ery by  reason  of  the  defects;  and  an  instruc- 
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tion  that  if  he  knew  of  the  alleged  defects 
in  the  machinery,  or  had  equal  opportunity 
with  the  defendant  of  knowing  such  defects, 
he  could  not  recover,  was  properly  rejected. — 
Nofsinger  v.  Ooldman,  122  Cal.  609,  55  Pae. 
425. 

A  servant  is  not  precluded  from  recovery 
against  a  master  who,  without  proper  warn- 
ing or  instruction,  puts  him  to  work  in  a 
dangerous  place,  by  the  fact  that  he  may 
have  some  degree  of  knowledge  or  compre- 
hension of  the  danger,  without  fully  appre- 
ciating its  nature  and  extent.  He  will  not 
be  held  to  have  consented  to  assume  the  risk, 
unless  there  is  a  thorough  comprehension  on 
his  part  of  the  danger  and  the  risk,  and  a 
voluntary  undertaking  by  him  of  the  risk 
and  danger;  nor  will  he  be  deemed  to  have 
assumed  the  risk  of  hidden  dangers  which  are, 
to  the  knowledge  of  the  master,  not  apparent 
to  him.— Pigeon  v.  W.  P.  Fuller  &  Co.,  156 
Cal.  691,  105  Pac.  976. 

A  servant  who  has  had  experience  in  an 
employment,  and  has  notice  and  knowledge 
of  the  dangers  incident  to  the  ordinary  course 
of  the  work,  and  who  undertakes  the  em- 
ployment or  continues  to  perform  it  with 
the  knowledge,  assumes  the  risk  of  injury. — 
Brown  v.  Sharp-Hauser  Contracting  Co.,  159 
Cal.   89,   112  Pac   874. 

Where  a  person  undertakes  to  work  in  a 
place  where  conditions  of  danger  are  liable 
to  occur  in  the  ordinary  prosecution  of  the 
work,  and  he  has  knowledge  of  such  dangers, 
or  his  facilities  for  seeing  or  discovering  them 
are  just  as  good  as  those  of  his  employer,  and 
he  undertakes  the  employment,  or  continues  in 
the  work  with  the  knowledge  or  opportunity 
for  ascertaining  those  dangers,  he  is  deemed 
to  assume  the  perils  incident  to  the  employ- 
ment and  cannot  look  to  the  employer  for  in- 
demnification for  injuries  resulting  therefrom. 
Brown  v.  Sharp-Hauser  Contracting  Co.,  159 
Cal.  89,  112  Pae.  874. 

An  employer  is  not  guilty  of  negligence 
productive  of  injury  in  niiling  to  instruct  an 
employee  as  to  a  perfectly  obvious  danger. — 
Bresette  v.  E.  B.  &  A.  L.  Stone  Co.,  162  Cal. 
74,  121  Pac.  312. 

Under  the  law  of  this  state  as  it  existed 
at  the  time  of  the  accident  in  question  (Civ. 
Code,  sec.  1970),  such  employee,  by  volun- 
tarily entering  upon  and  continuing  in  his 
employment  to  the  time  of  the  accident^  a 
period  of  nearly  two  months,  without  making 
any  complaint  as  to  the  conditions,  and  with 
full  knowledge  of  the  defect  and  with  a  full 
understanding  and  appreciation  of  the  dan- 
gers therefrom  attendant  upon  the  perform- 
ance of  his  duties  as  oiler,  assumed  the  risk 
of  his  employment,  and  cannot  recover  for 
injuries  resulting  therefrom,  notwithstanding 
the  employer  was  negligent  in  failinff  to  in- 
struct him  of  the  dangers  attendinj^  his  em- 
ployment or  in  failing  to  furnish  him  a  safe 
place  in  which  to  work. — Bresette  ▼.  E.  B. 
&  A.  L.  Stone  Co.,  168  Cal.  74, 121  Pac.  312. 

The  rule  of  assumption  of  risk  by  an  em- 
ployee does  not  apply  where  the  danger  is  not 


obvious,  where  it  is  unknown  to  the  employee, 
and  where  by  the  exercise  of  ordinary  care  the 
employer  could  have  discovered  and  removed 
it.-— Schellin  v.  North  Alaska  Salmon  Co., 
167  Cal.  103,  138  Pac.  723. 

If  the  employee  was  ignorant  of  the  exist- 
ence of  the  set-screw,  he  was  under  no  obliga- 
tion to  investigate  the  danger. — Schellin  v. 
North  Alaska  Salmon  Co.,  167  Cal.  103,  138 
Pac.  723. 

In  an  action  for  injuries  caused  by  the 
caving  of  a  trench  in  which  plaintiff  was 
working,  if  plaintiff  knew  the  kind  of  soil 
in  which  the  trench  was  being  excavated  and 
all  the  facts  surrounding  the  same,  and  the 
danger,  if  any,  to  which  he  was  exposed,  he 
took  upon  himself  the  risk  and  peril  incident 
to  his  employment. — Byan  v.  Oakland  Qas 
Light  &  Heat  Co.,  10  Cal.  App.  484,  102  Pae. 
558. 

In  an  action  by  the  foreman  of  a  sawmill, 
who  had  had  long  experience  as  such,  for  in- 
juries received,  by  reason  of  the  alleged  neg- 
ligence of  the  owner  of  the  mill  in  allowing 
proper  machinery  for  the  descent  of  sawlogs 
to  the  mill  to  become  out  of  order  and  un- 
safe, for  want  of  repair,  and  in  using  another 
unsafe  appliance  for  unloading  the  sawlogs, 
by  which  their  descent  to  the  miU  became 
uncontrollable,  to  his  injury,  where  it  ap- 
pears from  plaintiff's  evidence,  that,  with  full 
knowledge  of  the  peril  involved,  he  put  him- 
self in  the  dangerous  position  of  trying  to 
move  a  log  into  the  mill  while  others  were 
descendiuff  the  incline  without  control,  he 
assumed  the  risk  of  his  peril,  and  was  prop- 
erly nonsuited  for  contributory  negUgenee  in 
not  using  the  care  required  of  a  man  of  his 
peculiar  experience  and  ability. — ^Bush  v. 
Wood,  8  Cal.  App.  647,  97  Pac.  709. 

Where  a  servant  works  with  or  in  the 
vicinity  of  machinery  insufficient  for  the  pur- 
poses for  which  it  was  employed,  or  for  any 
reason  unsafe,  with  a  knowledge  or  means  of 
knowledge  of  its  condition,  he  takes  the  risk 
incident  to  the  employment  in  which  he  is 
thus  engaged,  and  cannot  maintain  an  aetion 
for  injuries  resulting  from  such  def eetive  con- 
dition of  the  machinery. — Bush  v.  Wood,  8 
Cal.  App.  647,  97  Pac.  709. 

Where  it  appears  that  th«  servant,  when 
he  turned  on  the  circuit  or  undertook  the 
use  of  the  appliance  furnished,  had  no  ap- 
preciation of  the  dan|[er  incident  to  the  osa 
of  the  appliance  in  its  then  condition,  the 
fact  that  he  knew  that  no  fuse  was  attached 
does  not  bar  his  right  of  recovery,  nor  show 
that  the  risk  was  assumed  by  himself,  where 
his  want  of  comprehension  of  the  danger  is 
clearly  shown  by  his  evidenee  in  that  regard. 
Stephens  v.  Pacific  Electric  B.  Co.,  16  QaL 
App.  512,  117  Pac.  559. 

Since  the  master  is  bound  to  furnish  suit- 
able tools  and  appliances,  the  servant  may  as- 
sume, of  course,  that  the  master  will  perform 
that  legal  and  moral  duty.  It  necessarily 
follows  that  the  servant  does  not  assume  the 
risk  that  comes  from  the  use  of  unfit  and 
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improper  appllaneeB.  Nor  i»  the  flervant  re- 
quired to  distrnst  the  fidelity  of  the  master 
to  this  obligation,  nor  does  the  law  demand 
of  the  servant  that  he  make  an  examination 
or  inquiry  at  his  peril  to  ascertain  the  fitness 
of  the  tool  or  apphanees  for  the  work  in- 
tended. This  would  be  in  eontravention  of 
the  doctrine  of  the  master's  responsibility  for 
the  character  of  the  tools.  The  law,  as  well  as 
eommon  sense  and  common  justice,  demands 
that  the  servant  shidl  comport  himself  as  up- 
right and  reasonable  men  ordinarily  do,  and  if 
he  diseoTers  the  unfitness  of  the  appliances 
and  appreciates  the  danger  incident  to  its  use, 
and,  nevertheless,  he  continues  without  com- 
plaint in  tbe  prosecution  of  the  work  and  in- 
jury results,  the  law,  in  consonance  with  the 
judgment  of  fair-minded  men,  exacts  of  him 
the  penalty  for  his  folly  and  attributes  the 
consequence  to  his  own  negligence  rather  than 
that  of  the  master. — ^Hayes  v.  Western  Fael 
Co.,  19  Cal.  App.  634,  127  Pac.  518. 

An  employee  assumes  all  the  ordinary 
risks  of  his  employment,  and  if  he  willfully 
eneonnters  dangers  that  are  known  to  him, 
or  are  notorious,  the  master  is  not  responsible. 
Rogers  v.  Ponet,  21  Cal.  App.  577,  182  Pae. 
851. 

An  employee  who  undertakes  a  specific 
task,  with  knowledge  of  the  danger  incident 
thereto,  assumes  the  risk. — ^Barckdall  v. 
Simons  Brick  Co.,  21  Cal.  685,  132  Pac.  846. 

Where  a  railway  engine  has  been  crippled, 
and  employees  are  ordered  to  take  it  to  the 
shop  for  repair,  the  rule  as  to  furnishing 
a  safe  place  in  which  to  work  and  fit  ap- 
pliances for  use  does  not  apply. — Gardstrom 
V.  L.  E.  White  Lumber  Co.,  21  Cal.  App.  744, 
132  Pac.  842. 

Railway  employees,  ordered  to  take  a  de- 
fective locomotive  to  the  shop  for  repairs, 
assume  the  risk  due  to  its  defective  condition. 
Gardstrom  v.  L.  E.  White  Lumber  Co.,  21  Cal. 
App.  744,  132  Pac.  842. 

As  affected  by  servant's  knowledge  and 
appreciation  of  danger;  obvious  dan- 
gers; latent  defects.  45  L.  R.  A. 
(N.  S.)  658. 

Assumption  by  trainman  of  risk  of  in- 
jury by  overhead  structures.  47  L.  R. 
A.   (N.  S.)   489. 

Attempting  dangerous  work  in  obedience 
to  orders  without  fully  appreciating 
danger.    4  L.  R.  A.  (N.  S.)  838. 

Duty  of  servant  to  report  defects  in 
plant.     57  L.  R.  A.  842. 

Right  of  railroad  engineer  to  proceed 
with  engine  after  learning  while  en 
route  that  engine  is  defective,  with- 
out assuming  risk.  25  L.  R.  A.  (N.  S.) 
339. 

Servant's  assumption  of  risk  of  danger 
imperfectly  appreciated.  4  L.  R.  A. 
(N.  S.)  990. 

Servant's  knowledge  as  element  of  de- 
fense of  contributory  negligence  in  en- 
tering or  remaining  in  employment. 
49  L.  R.  A.  33. 


When  knowledge  of  danger  of  low  bridge 
will  be  imputed  to  tr&inman  injured 
thereby.     47  L.  R.  A.  (N.  S.)  495. 

§86.    Obvious  and  latent  defects. 

This  rule  of  assumption  of  risk  has  no  ap- 
plication where  the  dangers  are  not  obVious, 
where  they  are  known  to  the  employer  and  not 
to  the  employee,  or  where,  in  the  exercise  of 
ordinary  care,  the  conditions  of  peril  might 
have  been  discovered  and  removed  by  the  em- 
ployer.— ^Brown  v.  Sharp-Hauser  Contracting 
Co.,  159  Cal.  89,  112  Pac.  874. 

A  man,  although  inexperienced  in  the  use 
of  machinery,  who  is  employed  as  an  oiler  in 
and  about  a  rock-crusher,  the  exposed  condi- 
tion of  the  gearing  of  which  was  perfectly 
obvious  and  patent  to  any  casual  observer, 
is  charged  with  knowledge  of  the  risk  en- 
tailed in  working  over  the  gearing,  and  that 
if  he  allowed  his  hands  or  arms  to  come  in 
contact  with  the  glaring  he  would  be  severely 
injured. — Bresette  v.  E.  B.  &  A.  L.  Stone  Co., 
162  Cal.  74,  121  P%c.  312. 

Servant's  assumption  of  risk  from  latent 
danger  or  defect.  17  L.  R.  A.  (N.  S.) 
76. 

§87.    Inexperienced  or  yontlifnl  employee. 

An  inexperienced  servant  is  not  chargeable 
as  matter  of  law  with  contributory  negli- 
gence  where  the  danger  to  him  was  not  so 
obvious  and  threatening  that  a  reasonably 
prudent  person  in  his  situation  would  have 
avoided  it,  and  where  he  had  no  warning  of 
the  danger  occa^oned  by  the  fault  of  the 
defendant  in  not  providing  a  safe  place  in 
which  to  work. — Hanley  v.  California  Bridge 
etc.  Co.,  127  Cal.  232,  47  L.  R.  A.  597,  59  Pac. 
577. 

Plaintiff's  hand  was  injured  while  he  was 
operating  a  ripsaw  in  defendant's  box  factory. 
He  was  nineteen  years  old,  and,  though  he 
had  worked  in  the  factory  fifteen  months, 
had  had  little  experience  with  the  saw. 
There  was  evidence  that  the  plaintiff  re- 
ceived no  instructions  in  regard  to  the  opera- 
tion of  the  saw,  and  there  was  expert  testi- 
mony that  the  usual  and  safe  way  to  operate 
such  saw  was  to  use  a  stick  in  pushing  the 
boards  being  ripped,  instead  of  pushing  them 
with  the  hand,  as  plaintiff  was  doing  when 
he  was  hurt.  Held,  that  the  evidence  was 
sufficient  to  take  the  case  to  the  jury. — 
Mansfield  v.  Eagle  Box  etc.  Co.,  136  Cal.  622, 
69  Pae.  425. 

A  minor  employee  with  suflcient  knowl- 
edge of  the  working  of  a  machine  and  of 
its  dangers  and  defects,  and  who  is  old 
enough  to  appreciate  their  nature,  assumes 
the  risk  of  his  employment.  Minor  employees 
of  the  plaintiff's  a^^e  must  exercise  such 
judgment  and  discretion  as  they  possess,  con- 
sidering their  years,  experience,  and  ability; 
and  it  is  a  question  of  fact  for  the  jury 
whether  the  plaintiff  exercised  such  judg- 
ment as  he  possessed,  or  whetner  his  negli- 
gence was  a  proximate  contributory  cause  of 
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the  injury. — Eillelea  t.  California  Horseslioe 
Co.,  140  Cal.  602,  74  Pae.  157. 

It  coald  not  be  said,  as  a  matter  of  law 
that  a  servant,  eighteen  and  a  half  years 
of  age,  who  had  formerly  been  employed  as 
a  common  laborer,  and  was  put  at  work 
near 'dangerous  machinery,  had  sufficient  dis- 
cretion to  care  for  himself  under  all  the 
circumstances  which  might  surround  him,  or 
that  he  must  be  presumed  to  have  taken 
notice  of  all  the  dangers  which  would  be 
obvious  to  any  ordinarily  prudent  man;  but 
he  would  be  presumed  merely  to  have  taken 
such  notice  of  patent  and  obvious  danger  as 
would  be  reasonably  expected  of  a  person 
of  his  years  and  experience. — Merrifeld  v. 
Maryland  Gold  Quartz  Min.  Co.,  143  Cal.  54, 
76  Pac.  710. 

Where  a  servant  was  employed  as  a 
shoveler  on  the  dump  of  a  quartz-mill,  re* 
ceiving  a  shoveler's  wages  and  was  put  to 
work  in  a  dangerous  place  in  the  mill,  and 
was  required  to  perform  labor  on  machinery 
with  which  he  was  not  familiar,  it  could 
not  be  said  as  a  matter  of  law  that  he  ac- 
cepted all  the  or^nary  risks  incident  to  the 
work,  nor  that  every  risk  which  he  could  see 
and  guard  against  was  a  risk  incident  to  the 
work. — Merrifeld  v.  Manrland  Gold  Quartz 
Min.  Co.,  143  Cal.  54,  76  Pac.  710. 

The  questions  whether  the  plaintiff  had 
knowledge  and  appreciation  of  the  danger 
were  matters  to  be  determined  by  the  jury 
from  all  the  facts  in  the  case,  taking  into 
consideration  the  youth  and  inexperience  of 
the  plaintiff,  and  the  work  to  which  plain- 
tiff was  assigned,  the  particular  character 
of  the  dangers  attending  it,  and  the  failure 
of  defendant  to  give  her  any  warnings  or 
instructions  concerning  them;  and  even  if  the 
plaintiff  had  knowledge  of  danger,  it  cannot 
DO  said  that  under  the  evidence  the  jury 
were  not  warranted  in  finding  that  plaintiff, 
by  reason  of  youth  and  inexperience,  and  not 
being  warned  of  the  dangers,  was  not  pos- 
sessed of  sufficient  judgment  to  apureciate 
them. — Quinn  v.  Electric  Laundry  Co„  155 
Cal.  500,  17  Ann.  Cas.  1100,  101  Pac.  794. 

1 87a.    Complaint  to  master  of  defect  or  dan- 
ger. 

The  fact  that  an  employee,  in  complaining 
of  a  dangerous  condition  to  which  he  as  well 
as  the  men  under  him  were  subjected,  stated 
that  such  men  were  making  complaints,  does 
not  warrant  the  conclusive  inference  that  he 
waa  complaining  solely  on  account  of  the 
men  and  not  on  his  own  account  as  well.  In 
the  present  case,  it  is  held  that  the  evidence, 
especially  the  fact  that  the  plaintiff,  prior 
to  any  occasion  for  complaint  by  the  men, 
had  spoken  to  the  defendant's  superintendent 
of  the  defect,  and  had  characterized  it  as 
"very  dangerous,"  and  had  asked  him  to  "al- 
low us"  to  adopt  a  temporary  expedient  to 
obviate  it,  warranted  the  submission  to  the 
jury,  as  a  question  of  fact,  whether  his  com- 
plaint was  solelv  on  behalf  of  the  men,  or 
included  himselz  as  welL — ^Notthoff  v.  Los 


Angeles  Gas  ete.  Co.,  161  CaL  93,  118  Pae. 
430. 

Whether  in  complaining  of  a  dangerous  con- 
dition the  employee  is  making  it  in  an  ap- 
prehension of  danger  to  himiself  or  not  iw 
always  a  question  of  intention,  which  is  to 
be  determined  from  the  language  and  con- 
duct of  the  partios  to  the  complaint,  con- 
strued in  the  light  of  the  eircnmstances  under 
which  the  complaint  is  made. — ^Notthoff  t. 
Los  Angeles  Gas  ete.  Co.,  161  CaL  93,  118 
Pac.  436. 

When  complaining  of  defeetive  instm- 
mentiJitiee  or  machinery,  it  is  not  necessary 
that  the  servant  shall  state  in  exact  words 
that  he  apprehends  danger  to  himself  by 
reason  of  the  defects,  nor  need  there  be  a 
formal  notification  that  he  will  leave  the 
service  unless  the  defects  be  remedied  or  re- 
paired. It  is  sufficient  if,  from  the  circum- 
stances of  the  case,  it  can  be  fairl^^  inferred 
that  the  servant  is  eomplaining  on  his  own  ae- 
count,  and  that  he  was  induced  to  continue 
in  the  service  by  reason  of  the  promise. — 
Notthoff  V.  Los  Angles  Gas  ete.  Co.,  161 
Cal.  93, 118  Pac  436. 

If  such  facte  show  eonclnsively  that  tiie 
oomplaint  was  made  by  the  employee  without 
apprehension  of  danger  to  himself,  a  quee> 
tion  of  law  for  the  eourt  is  presented,  on 
motion  for  a  nonsuit.  If,  on  the  other  hand, 
under  the  evidence,  different  conclusions  on 
the  subject  or  different  inferences  might  be 
drawn,  a  question  of  fact  is  presented  to  bo 
submitted  to  the  jury,  and  it  is  error  to  grant 
a  nonsuit. — ^Notthoff  v.  Los  Angeles  Qbjb  ete. 
Co.,  161  Cal.  93,  118  Pac.  436. 

In  an  action  by  the  employee,  in  which  be 
attempts  to  establish  a  case  within  the  ex- 
ception, a  nonsuit  should  be  granted,  if  the 
evidenee  clearly  fails  to  show  that  a  com- 
plaint was  made  by  the  employee  on  his 
own  behalf  and  a  promise  made  to  him  to 
remove  the  defect,  or  if  from  such  evidence 
as  is  presented  no  reasonable  inference  can 
be  drawn  by  a  jury  that  a  eomplaint  <»  his 
own  behalf  was  made. — ^Notthoff  t.  Los  An- 
geles Gas  ete.  Co.,  161  Cal.  93,  118  Pac.  436. 


Notwithstanding  the  rule  that  an  employ 
is  bound  to  furnish  his  employee  with  re 
sonably  safe  appliances  to  perform  the  work 
for  which  they  are  designed,  and  to  keep 
them  in  repair,  yet  it  is  the  general  law  of 
this  state,  embodied  in  section  1970  of  the 
Civil  Code,  that  a  servant  having  knowledge 
of  the  unsafe  character  of  the  appliances  by 
him  used  shall  be  barred  of  recovery,  if  there- 
after  with  such  knowledge  and  understanding, 
comprehending  and  appreciating  the  danger 
incident  thereto,  he  consents  to  or  continnes 
in  the  use  thereof. — Hawley  v.  Los  Angeles 
Creamery  Co.,  16  Gal.  App.  50,  116  Pac.  84 

In  order  that  an  employee  may  invoke  the 
benefit  of  such  exception,  there  must  not  only 
be  a  complaint  on  the  part  of  the  employee 
himself  of  the  defects  or  dangers  arising  in 
the  employment  and  increasing  the  risk  of 
oontinuing  therein,  bnt  there  must  be  n 
promise,  either  express  or  isBpHed,  mada   to 
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lum  hj  his  employer  that  he  will  obviate 
the  defect  or  remore  the  d&ngerj  and  which 
promise  induced  the  employee  to  remain  and 
npon  which  he  acted. — Notthoff  ▼.  Loe  An- 
geles Gas  etc.  Co.,  161  Cal.  93,  118  Pac.  436. 

§88.    Fromifle  to  remedy  the  defect  or  r^ 
move  danger. 

Where  plaintiff  nndertook  to  operate 
faster  a  stamping  machine,  on  defendant's 
promise  to  repair  as  soon  as  certain  work 
was  done,  defendant  cannot  escape  liability 
because  the  promise  was  indefinite. — Ander- 
son T.  Seropian,  147  Cal.  201,  81  Pac.  521. 

Where  a  servant  continued  the  operating 
of  a  machine  on  promise  to  repair,  the  con- 
tention that  complaint  was  not  made  nor 
the  promise  given  by  the  reason  of  fear  of 
increased  danger  cannot  avail  defendant,  it 
appearing  that  the  fact  was  fairly  inferable 
from  the  evidence. — Anderson  v.  Seropian, 
147  Cal.  201,  81  Pac.  521. 

Where  plaintiff  attempted  to  obtain  an 
appliance  to  remedy  a  d&fect  in  a  machine 
and  directed  defendant's  attention  thereto, 
defendant  cannot  complain  that  the  promise 
to  repair  did  not  apply,  because  the  defect 
was  of  a  kind  easily  repaired  and  requiring 
no  mechanical  skill. — Anderson  t.  Seropian, 
147  Cal.  201,  81  Pac.  521. 

It  is  a  general  rule  that  where  an  employee 
has  full  knowledge  of  the  unsafe  condition 
of  the  premises  upon  which  he  is  working, 
he  ie  deemed  to  assume  the  special  riek  in- 
cident to  the'  employment  under  such  condi- 
tions.— Notthoff  V.  Los  Angeles  (Hs  etc.  Co., 
161  OaL  93,  118  Pac.  436. 

To  this  general  rule  there  is  the  exception 
that  where  an  employee  notifies  the  master  of 
a  special  risk,  and  objects  to  continuing  the 
work  under  the  existing  conditions,  and  is 
iadnced  to  continue  such  work  by  a  promise 
to  remove  the  danger  within  a  reasonable 
time,  then  for  such  time  the  emplc^ee  is  not 
presumed  to  assume  such  risk. — Notthoff  v. 
Los  Angeles  Qas  etc  Co.,  161  Cal.  93,  118 
Pae.    436. 

In  an  action  for  injuries  to  a  child  nine 
years  old  while  employed  in  the  sawmill 
of  a  pencil  factory,  defendant  held  guilty 
of  negligence  in  permitting  the  child  to  work 
nninstraeted  and  unwarned. — ^Fries  v.  Ameri- 
can Lead  Pencil  Co.,  2  Cal.  App.  148,  83 
Pac  173. 

Tlie  ^neral  rule,  that  one  who  remains  in 
the  service  of  the  employer  after  knowledge 
of  a  defect  in  a  machine  operated  by  him 
assnmes  the  risk  of  the  increased  danger, 
does  not  apply,  but  the  relations  of  the  par- 
ties nndergo  a  change  when  the  employee 
gives  notice  of  the  defect  to  his  employer, 
and  he  promises  to  remedy  the  same,  in 
wkicli  ease  the  employer  assumes  the  risk, 
aeeordixig  to  the  nature  of  his  promise.— 
Dielil  ▼.  SwetM)avenport  Lumber  Co.,  14 
CaL  App.  49S,  112  Pac.  561. 

mum  the  promise  of  the  employer  that 
the     dMUg^T    will    be    removed    names    no 


definite  time,  it  is  in  effect  an  agreement 
that  he  assumes  the  risk  for  a  reasonable 
time;  but  when  the  promise  is  that  the  repair 
shall  be  made  upon  the  happening  of  a  certain 
event,  the  master  assumes  the  risk  until  the 
event  has  happened,  and  for  a  reasonable 
time  thereafter. — Diehl  v.  Swett-Davenport 
Lumber  Co.,  14  Cal.  App.  495,  112  Pac.  561. 

Where  the  promise  to  repair  was  made  and 
repeated  during  a  time  when  the  defendant 
was  engaged  in  "rush  orders/'  which  were 
not  completed  when  the  accident  happened, 
the  assumption  of  the  risk  of  the  accident 
was  upon  the  employer. — Diehl  v.  Swett- 
Davenport  Lumber  Co.,  14  Cal.  App.  495, 
112   Pac.   561. 

When  appellant's  manager,  as  vice-prinei- 
pal,  had  expressly  promised  to  repair  defec- 
tive lines  used  by  a  driver  of  its  milk  wagon, 
such  driver,  as  its  servant,  did  not  assume 
the  risk  by  continuing  in  the  use  thereof  for 
a  reasonable  time,  but  may  recover  for  in- 
jury caused  by  the  runaway  of  the  driver's 
team,  as  the  result  of  the  breaking  of  the  de- 
fective lines  within  such  period  of  time  as 
it  would  be  reasonable  to  allow  for  the  per- 
formance of  the  promise  to  repair  the  lines.— 
Hawley  v.  Los  Angeles  Oreamery  Co.,  16  Cal. 
App.  50,  116  Pac.  84. 

Assumption  of  risk  as  affected  by  mas- 
ter's promise  to  repair.  Ann.  Cas. 
1913C,  505. 

Continuing  work  on  master's  promise  to 
remove  a  specific  cause  of  danger; 
promise  to  repair.    40  L.  B.  A.  782. 

Effect  of  master's  promise  to  repair  de- 
fective ladder  not  forming  part  of 
structure.     13  L.  E.  A.  (N.  S.)  689. 

Effect  of  promise  to  repair  at  some 
definite  future  time  or  after  a  certain 
event  to  suspend  the  doctrine  of  as- 
sumed risk  during  the  interval.  4  L. 
B.  A.  (N.  8.)  913;  22  L.  B.  A.  (N.  8.) 
472. 

£<ffect  of  promise  to  repair  not  made  with 
reference  to  servant's  safety.  45  L. 
B.  A.  (N.  S.)  363. 

Effect  of  promise  to  repair  where  dan- 
ger is  gr^at  and  imminent.  29  L.  B. 
A.  (N.  8.)  598. 

Liability  of  master  for  breach  of  promise 
to  remedy  conditions,  or  fumisn  other 
appliances,  where  they  were  already 
reasonably  safe.  25  L.  B.  A.  (N.  8.) 
1179. 

Promise  to  repair,  liabilitv  of  master  for 
injuries  due  to  breach  of.  60  Am. 
Bep.  157;  23  Am.  8t.  Bep.  385;  119 
Am.  8t.  Bep.  434. 

Bepair  of  defective  machinery,  promise 
of  master  to  make,  and  effect  upon 
servant's  right  to  recover  for  subse- 
quent injuries.    23  Am.  St.  Bep.  385. 

Eepairs,  liability  of  the  former  to  the 
latter,  for  injuries  due  to  failure  to 
make.    59  Am.  Bep.  75. 
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Bepair  of  defective  machlneryy  promiBe 
of  master  to  make,  and  effect  upon 
Bervant*B  right  to  recover  for  subse- 
quent injuries.  23  Am.  St.  Bep.  385; 
119  Am.  St.  Rep.  434. 

Right  of  servant  to  rely  on  promise  of 

master    to    discharge    incompetent  or 

careless   fellow-servant.     47   L.  B.  A. 
(N.  S.)  1220. 

Servant's  assumption  of  risk  of  defect  in 
simple  tool  which  master  has  promised 
to  repair  or  replace.  27  L.  B.  A.  (N. 
S.)    1052. 

Servant's  right  to  rely  on  master's  prom- 
ise to  discharge  incompetent  or  care- 
less servant.     10  L.  B.  A.  (N.  S.)  1043. 


§89.    €k>nti]Lnl]ig   work  with  knowledge   of 
dansez. 

Where  servant  has  equal  knowledge  with 
master  of  danger  incident  to  work,  he  as- 
sumes risk  if  he  goes  on  with  it. — ^Fisk  v. 
Central  Pac.  B.  Co.,  72  Cal.  38,  43,  1  Am. 
St.  Bep.  22,  13  Pac.  144. 

Where  a  trainman  continues  in  the  employ 
of  the  railroad  company  after  full  knowledge 
that  the'  cars  were  defective  in  construction, 
he  assumes  the  risk  arising  therefrom,  and 
cannot  recover  in  an  action  for  personal  in- 
juries caused  thereby. — Long  v.  Coronado  B. 
Co.,  96  Cal.  269,  31  Pac.  170. 

Where  an  experienced  teamster,  employed 
by  a  lumber  company,  is  furnished  a  wagon 
without  a  seat,  and  uses  the  same  for  eleven 
months  without  complaint,  he  assumes  the 
risk  of  an  injury  caused  by  the  absence  of 
the  seat. — Limberg  v.  Glenwood  Lumber  Co., 
127  Cal.  598,  49  L.  B.  A.  33,  60  Pac.  176. 

Notwithstanding  the  negligence  of  a  mas- 
ter in  furnishing  the  servant  with  defective 
appliances,  the  servant  assumes  the  risk  of 
working  therewith,  and  impliedly  agrees  to 
release  the  master  from  liability  therefor, 
if  he  either  continues  to  use  them  with 
knowledge  of  their  dangerous  character  and 
without  objection  or  protest,  or  continues 
to  use  them  with  like  knowledge  for  an  un- 
reasonable time,  after  notification  given  to 
the  master,  of  their  defective  character,  and 
after  the  servant  has  no  right  to  expect  that 
the  defect  will  be  remedied. — Hanley  v.  Cali- 
fornia Bridge  etc.  Co.,  127  Cal.  232,  47  L. 
B.  A.  597,  59  Pac.  577. 

GeneraUy,  the  question  of  reasonable  time 
is  one  of  fact  for  the  jury;  but  where  it 
appears,  without  conflict  in  the  evidence,  that 
the  servant  continued  his  employment  for 
nine  months  after  notification  to  the  master 
of  the  defective  appliance,  and  without  any 
intimation  from  the  master  that  the  defect 
would  be  repaired,  during  all  of  which  time 
the  defect  was  obvious  to  his  senses,  the  de- 
lay is  unreasonable  as  matter  of  law^  and  is 
fatal  to  his  cause  of  action  for  injury  re- 
sulting from  the  defect. — Hanley  v.  California 
Bridge  etc.  Co.,  127  Cal.  232,  47  L.  B.  A.  697, 
69  Pac.  677. 


A  servant  is  allowed  a  reasonable  time, 
in  view  of  the  circumstances  of  the  ease, 
in  which  to  complain  of  a  discovered  defect 
in  an  appliance  furnished  by  the  master,  and 
is  also  justified,  after  complaint  made,  in 
continuing  work  for  a  reasonable  time  in 
expectation  that  the  defect  will  be  remedied; 
and  what,  under  the  circumstances,  would 
be  a  reasonable  time  for  either  purpose  is 
ordinarily  a  question  of  fact  for  the  jury. 
Under  the  circumstances  of  this  case,  it  was 
essentially  a  question  of  fact,  and  not  of 
law. — Murdoek  v.  Oakland  etc.  Elee.  By.  Co., 
128   Cal.   22,   60   Pac.   469. 

A    servant,    continuing    his    work    after 

Eromise  by  his  employer  to  repair  a  defect, 
eld  not  to  have  assumed  the  risk,  unless 
the  danger  was  so  glaringly  obvious  that  no 
prudent  person  would  have  undertaken  it. — 
Anderson  v.  Seropian,  147  Cal.  201,  81  Pac. 
521. 

When  no  one  representing  the  master  has 
any  better  opportunity  of  knowing  the  chan- 
ging conditions  of  danger  in  the  work  than 
the  servant,  and  the  master  has  done  all 
that  is  incumbent  upon  him  in  providing  the 
safety  of  the  place  in  which  his  servants  are 
to  work,  and  commits  the  safety  of  it  to  them 
to  be  attended  to  by  them  as  emergencies 
may  arise  during  the  progress  of  the  work, 
then,  if  the  place  becomes  unsafe  by  reason 
of  cnanges  incidental  to  the  progress  of  the 
work,  or  by  reason  of  the  conauct  of  the 
fellow-servants  of  any  servant  receiving  in- 
jury, the  master  will  not  be  responsible  there- 
for.— ^Pre  V.  Standard  Portland  Cement  Co., 
9  Cal.  App.  591,  100  Pac.  122. 

Promise  by  master  to  furnish  additional 
safety  appliance  or  instrumentality  as 
relieving  servant  from  assumption  of 
risk.     17  Ann.  Cas.  896. 

Remaining  at  work  with  incompetent  fel* 
low-servant  after  master's  promise  to 
remove  him,  as  assumption  of  risk  or 
contributory  negligence.  11  Ann.  Caa. 
625. 

Servant's  assumption  of  risk  as  affected 
by  master's  promise  to  repair.  4  Ann. 
C&s.  153;  9  Ann.  Cas.  1011. 

Absence  of  compulsion  as  essential  ele- 
ment  of  assumption  of  risks  by  servant 
performing  duties  outside  scope  of 
original  employment.    48  L.  B.  A.  808. 

Liability  to  servant  volunteering  upon  a 
duty  with  which  he  is  not  charged. 
85  Am.  St.  Bep.  622. 

When  risks  of  work  outside  scope  of  em- 
ployment are  deemed  to  be  assumed. 
48  L.  B.  A.  803. 

§  90.    Bisk  outside  scope  of  emploTment  aad 
cantribatory  negligence  of  master. 

Plaintiff  was  the  superintendent  of  private 
gasworks  owned  by  defendant,  and  operated 
only  to  supply  his  buildings.  Plaintiff  hmd 
sole  charge  and  authority  over  the  works, 
and  no  one  else  had  power  to  direct  their 
management.    He  had  oeen  employed  by  the 
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eontraetor  in  their  construction^  and  under- 
stood their  arrangrement,  defendant  having 
no  practical  knowledge  of  the  businoBS.  The 
works  were  well  constructed.  The  gas  ceas- 
ing to  flow  by  an  obstruction  in  the  pipes, 
plaintiff,  at  the  request  of  defendant's  em- 
plojee,  undertook  to  remedy  it.  He  was  ad- 
vised by  the  contractor  (who  had,  how- 
ever, ceased  his  connection  with  the  works) 
to  remove  certain  weights  from  the  balance 
tub  of  the  tank  or  receiver,  in  order  to  in- 
crease the  pressure.  He  did  so,  knowing  it 
to  be  dangerous,  removing  so  much  of  the 
weight  that  the  receiver  overturned,  caus- 
ing an  escape  of  gas,  from  which  an  ex- 
plosion resulted,  severely  injuring  plaintiff. 
Held,  that  plaintiff  was  not  acting  under 
the  orders  of  his  employer,  but  on  his  own 
responsibility,  knowing  the  danger,  and  could 
not  recover  damages  for  his  injuries. — Tay- 
lor V.  Baldwin,  78  Cal.  517,  21  Pac.   124. 

A  servant  regularly  employed  at  a  ma- 
ehine  upon  the  floor,  operated  from  a  revolv- 
ing shaft  ten  feet  above  the  floor,  did  not 
assume  the  risk  of  injury  from  protruding 
Bet-screws  upon  the  shaft,  which  could  not 
ordinarily  be  seen  when  the  shaft  was  re- 
volving, upon  obeying  an  order  of  the  fore- 
man, for  the  first  time,  to  ascend  a  ladder 
and  replace  a  belt  which  had  slipped  from 
a  pulley  onto  the  shaft,  if  it  does  not  appear 
that  he  knew  of  the  special  danger  from  the 
position  of  the  set-screws,  or  was  cautioned 
in  relation  thereto;  and  the  employer  is  lia- 
ble in  an  action  for  his  death  caused  by  his 
clothing  being  caught  in  the  set-screws. — 
Daubert  v.  Western  Meat  Co.,  135  Cal.  144, 
67  Pac.   133. 

It  is  negligence  for  an  employer  to  put 
an  inexperienced  servant  at  dangerous  work 
outside  the  scope  of  his  ordinary  employ- 
ment, without  instructing  him  fully  as  to  the 
safest  method  of  doing  such  work,  and  warn- 
ing him  of  his  liability  to  special  dadger,  of 
which  he  was  not  aware. — ^Mansfield  v.  Eagle 
Box  etc.  Co.,  136  Cal.  622,  69  Pac.  425. 

Under  the  amendment  of  1907  to  section 
1910  of  the  Code  of  Civil  Procedure,  making 
the  employer  liable  for  the  negligence  of 
eoemployee  engaged  in  a  different  depart- 
ment of  labor  than  that  of  the  person  injured, 
the  operator  of  an  elevator  is  engaged  in 
a  different  department  of  work  than  that 
of  a  carpenter  employed  upon  the  building, 
and  the  defendant  is  chargeable  with  the 
negligence  of  such  operator  which  caused  in- 
jury to  the  plaintiff  carpenter. — Morgan  v. 
J.  W.  Bobinson  Co.,  157  Cal.  348,  107  Pac. 
695. 

While  an  employee  assumes  the  ordinary 
risks  of  his  employment,  he  does  not,  in  the 
absence  of  knowledge  actual  or  implied,  as- 
sume such  increased  risk  as  is  caused  by  the 
negligence  of  his  employer  in  failing  to  per- 
form some  duty  that  he  owes  to  the  employee. 
Green  v.  Yarney,  165  Cal.  347,  132  Pac.  436. 

It  is  the  duty  of  the  master  to  use  rea- 
aonable  diligence  in  furnishing  a  safe  place 
for  its  employee  to  work  in,  and  whatever 


risk  the  employee  assumed  in  carrying  on 
the  master's  business  does  not  exempt  the 
master  from  that  duty. — Sandidge  v.  Atchi- 
son, T.  &  8.  P.  B.  Co.,  193  Fed.  887,  113 
C.  C.  A.  653. 

When  the  employer  claims  the  exemption 
that  the  employee  assumes  the  risk  oi  the 
employment  in  which  he  was  engaged  when 
injured,  the  employer  must  not  himself  have 
been  guilty  of  negligence  with  respect  to 
such  employment. — Sandidge  v.  Atchison,  T. 
&  8.  F.  B.  Co.,  193  Fed.  867,  113  C.  C.  A. 
653. 


G.  CONTBIBUTOBY  NEGLIGENCE  OF 

8EBVANT. 

§  91.    AppUcatloii  of  the  doctrine  in  general. 

Where  the  servant's  knowledge  of  defects 
in  appliances  and  of  the  dangers  incident 
thereto  is  equal  to  that  of  the  master,  he 
cannot  recover  for  injuries  received  thereby. 
Malone  v.  Hawley,  46  Cal.  409. 

Contributory  negligence  of  servant  injured 
by  defective  machinery  is  question  of  fact. 
Sanborn  v.  Madera  Flume  etc.  Co.  70  Cal. 
261,  269,  11  Pac.  710. 

Irrespective  of  the  doctrine  of  the  law  of 
the  ease,  the  employee  injured  by  stepping 
into  a  shaft  hole,  the  situation  of  which  he 
knew  perfectly  well,  was  guilty  of  contribu- 
tory negligence  precluding  a  recovery. — ^Brett 
V.  8.  H.  Frank  &  Co.,  162  Cal.  735,  124  Pac. 
437. 

As  to  contributory  negligence,  generally. 
4  L.  B.  A.  51;  8  L.  B.  A.  491;  2  L.  B. 
A.  (N.  8.)  954. 

Abrogation  of  defense  of  contributory 
nogligence  by  federal  employers'  lia- 
bility act.  47  L.  B.  A.  (N.  8.)  61;  48 
L.  B.  A.  (N.  8.)  987. 

Absence  of  compulsion  as  essential  ele- 
ment of  contributory  negligence  in  per- 
forming duties  outside  scope  of  original 
employment.    48  L.  B.  A.  808. 

Conflict  of  laws  as  to.    56  L.  B.  A.  221. 

Contributory  negligence  as  defense  under 
federal  safety  appliance  act.  Ann. 
Cas.  1914D,  386. 

Contributory  negligence  as  defense  to  ser- 
vant's action  for  injuries  from  viola- 
tion of  master's  statutory  duty  where 
statute  excludes  defense  of  assumption 
of  risk.     13  L.  B.  A.  (N.  8.)  1152. 

Contributory  negligence  as  matter  of  law 
notwithstanding  master's  promise  to  re- 
pair where  danger  is  great  and  immi- 
nent.   29  L.  B.  A.  (N.  8.)  601. 

Contributory  negligence  as  defense  where 
injuries  received  in  performance  of  du- 
ties outside  of  original  contract.  48 
L.  B.  A.  806. 

Contributory  negligence  in  entering  or 
remaining  in  an  employment.  49  L.  B. 
A.  33. 
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Contributory  negligence;  when  not  predi- 
cated on  compliance  with  a  direct  or- 
der.    48  L.  B.  A.  755. 

Contributory  negligence  as  a  defense. 
48  L.  B.  A.  806. 

Contributory  negligence  is  not  affected 
by  obeying  direct  command.  30  L.  B. 
A.  (N.  8.)  441. 

Contributory  negligence  as  a  defense 
against  violation  of  statutory  duty 
where  statute  excludes  defense  of  as- 
sumed risk.     13  L.  B.  A.  (N.  S.)  1152. 

Distinction  between  assumption  of  risk 
and  contributory  negligence.    21  L.  B. 

A.  (N.  8.)  138. 

Forge tfulness  of  known  danger  as  negli- 
gence of  servant.  Ann.  Cas.  1913B, 
1197,  47  L.  B.  A.  (N.  8.)  494. 

In  case  of  contributing  agencies.    4  L. 

B.  A.  851;  16  L.  B.  A.  819. 

Liability  of  employer  qualified  by  ser- 
vant's duty  to  acquaint  himself  with 
his  environment.    41  L.  B.  A.  125. 

May  one  employing  child  under  statutory 
age  rely  on  contributory  negligence  to 
defeat  liability  for  personal  injury  to 
latter.  12  L.  B.  A.  (N.  S.)  461;  20  L. 
B.  A.  (N.  8.)  876. 

Misinterpretation  of  signal  by  railroad 
employee  as  negligence.  Ann.  Cas. 
1915A,  1265. 

Momentary  forgetfulness.  47  L.  B.  A. 
(N.  8.)  494. 

Predicating  negligence  on  command  to  do 
work  outside  scope  of  original  contract. 
48  L.  B.  A.  798. 

Belation  of  maxim  Volenti  non  fit  injuria 
to  defense  of  contributory  negligence. 
47  L.  B.  A.  161. 

§  92.    Oare  required  of  serraBt. 

A  mixed  train  of  twentv  cars,  run  by  a 
crew  consisting  of  the  conductor,  head,  mid- 
dle and  rear  brakeman,  and  engineer  and  fire- 
man, parted  on  a  clear  night,  while  running 
down  a  slight  grade.  The  forward  part,  on 
which  were  the  engineer,  fireman,  and  head 
brakeman,  went  on  some  distance  before  the 
separation  was  discovered.  The  brakeman, 
who,  under  the  rules,  had  control  of  the  de- 
tached part  of  the  train,  ordered  it  back,  to 
couple  with  the  part  left.  That  part  had  con- 
tinued down  grade  of  its  own  momentum. 
There  was  a  collision,  and  the  conductor  was 
killed.  At  the  time  of  the  accident  the  rear 
and  middle  brakeman — the  latter  by  the  con- 
ductor's express  orders — were  in  the  baggage- 
car  with  the  conductor.  The  engine  gave  no 
signals  as  it  came  back.  Held,  in  an  action 
by  the  heirs  of  the  conductor,  that  he  was 
guilty  of  negligence  in  not  having  the  two 
brakemen  at  their  stations,  and  that  the  head 
brakeman  was  also  guilty  of  negligence  in 
backing  up,  and  that  there  could  be  no  re- 
covery, as  the  conductor's  death  had  been 
caused  by  his  own  negligence  as  well  as  by 


that  of  his  fellow-servants. — ^Brown  v.  Cen- 
tral Pac.  B.  Co.,  72  Cal.  523,  14  Pac.  138. 

Where  plaintiff,  an  employee  of  defendant, 
while  at  work  threw  a  towel  over  a  certain 
shaft,  which  was  not  a  part  of  the  machinery 
with  which  his  service  was  connected,  and 
was  never  intended  for  the  use  to  which  he 
put  it,  defendants  are  not  liable  for  injuries 
sustained  by  plaintiff  in  attempting  to  draw 
the  towel  from  the  shaft  while  the  machine 
was  in  motion. — Kauffman  v.  Maier,  94  CaL 
269,  18  L.  B.  A.  124,  29  Pac.  481. 

In  an  action  by  a  braEeman  for  injuries 
received  while  coupling  cars,  it  appeared  that 
it  was  dangerous  to  go  between  the  cars  be- 
cause they  had  short  drawheads  and  no  bump- 
ers, which  was  known  to  plaintiff,  and  that 
it  was  usual  to  make  couplings  by  so  placing 
the  pin  that  it  would  fall  into  place  when 
the  cars  came  together  or  by  using  a  stick. 
At  the  time  of  the  accident  plaintiff  went 
between  the  cars  to  be  coupled,  which  werd 
one  foot  apart,  and  at  a  point  from  which  he 
could  not  see  the  engineer,  and  while  adjust- 
ing the  coupling-pin  the  cars  came  together 
and  caught  him  between  them.  Held,  that 
the  injury  resulted  solely  from  plaintiff's  care- 
lessness.— Long  T.  Coronado  B.  Co.,  96  CaL 
269,  31  Pac  170. 

One  who  is  working  in  a  place  where  he 
is  exposed  to  danger  must  exercise  his  facul- 
ties for  his  own  protection,  and  if  he  fail  to 
do  so,  he  is  not  entitled  to  damages  for  per- 
sonal injuries  received. — Kenna  v.  Central 
Pacific  B.  Co.,  101  Cal.  26,  35  Pac.  332. 

In  an  action  against  a  railroad  company 
for  causing  the  death  of  plaintiff's  intestate, 
the  court  properly  granted  a  nonsuit  for  the 
contributory  negligence  of  deceased,  where 
plaintiff's  evidence  shows  that  deceased  was 
at  work  on  a  tower  which  stood  between  two 
tracks;  that  his  work  bench  was  between  the 
tracks,  seventy-five  feet  from  the  tower;  that 
trains  ran  on  such  tracks  every  fifteen  min- 
utes; that  he  knew  of  the  danger;  that  in 
goin*g  from  the  tower  to  his  bench  he  walked 
on  the  track;  that,  after  he  could  have  seen 
an  approaching  train  which  had  passed  the 
tower,  he  walked  fifteen  feet  without  turn- 
ing around  to  look,  and  was  struck  and  killed ; 
that  he  could  have  seen  his  danger,  and  could 
have  avoided  it  by  a  single  step  into  the  open 
space  between  the  tracks. — Kenna  v.  Central 
Pac.  B.  Co.,  101  Cal.  26,  35  Pac.  332. 

If  a  minor  servant,  with  knowledge  of  dan- 
gers of  his  employment,  voluntarilv  encoun* 
ters  the  risk,  and  is  injured  through  his  own 
negligence,  the  employer  is  not  responsible, 
whether  he  has  instructed  the  minor  or  not. — 
Fries  v.  American  Lead  Pencil  Co.,  141  CaL 
610,  75  Pac.  164. 

Even  if  negligence  of  master  ''contribntea 
to  injury,"  if  child,  having  regard  to  its  ten- 
der years  and  capacity  and  opportunities  for 
understanding,  was  himself  negligent,  he  can- 
not recover. — ^Fries  v.  American  Lead  Pencil 
Co.,  141  CaL  610,  614,  75  Pac.  164. 
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Where  the  servant  is  direeted  to  work  near 
wires  which  he  believes  to  be  dead,  and  where 
he  is  not  informed  and  has  no  specifle  knowl- 
edge that  they  are  live,  and  where  it  is  cub« 
ternary  to  tnm  off  the  cnrrent  where  the  em- 
ployees work,  although  he  knows  the  danger 
of  live  wires,  he  is  not  gnilty  of  contribntory 
nogligenee  in  working  near  them  without  in- 
quiring as  to  their  condition,  and  he  does  not 
assume  as  a  risk  of  his  employment,  the  dan- 
ger of  the  wires  being  charged. — Beeve  v. 
Colusa  Gas  ft  Eleetrie  Co.,  152  Cal.  99,  92  Pae. 
89. 

The  failure  of  the  employee  to  inquire 
about  remote  risk  of  his  employment  is  not 
contributory  negligence  as  to  an  unassumed 
danger  of  which  the  master  negligently  failed 
to  inform  him.  Failure  to  inquire  about  the 
condition  of  wires  is  not  contributory  negli- 
gence where  it  is  customary  to  turn  off  the 
current  when  employees  were  working, — 
Beeve  v.  Colusa  Gas  k  Electric  Co.,  152  Cal. 
99,  92  Pae.  89. 

Such  exceptional  cases  are  in  no  way  sub- 
versive of  the  long-established  rule  that  "the 
law  demands  that  one  who  is  working  in  a 
place  where  he  is  exposed  to  danger  shall 
himself  exercise  his  faculties  for  his  own  pro- 
tection, and  does  not  permit  a  recovery  for 
damages  resulting  from  a  neglect  of  this 
rule."— Brett  v.  S.  H.  Frank  ft  Co.,  153  Cat 
267,  94  Pae.  1051. 

Where  it  appears  that  the  child  must  have 
understood  that  he  was  to  obey  his  elder 
brother,  who  was  running  the  saw,  and  who 
had  called  him,  and  that  the  boy  was  leaning 
toward  him  in  listening  attitude  when  the 
accident  occurred,  and  where,  supposing  the 
brother  to  have  been  a  fellow-servant,  it  can- 
not be  said,  considering  the  noise  and  the 
dreumstances  of  the  case,  that  he  was  negli- 
gent, his  action  cannot  affect  the  evidence 
snppoTting  the  verdict. — Fries  v.  American 
Iiead  Pencil  Co.,  2  Cal.  App.  148,  83  Pae.  173. 

No  assurance  of  a  foreman  can  take  from 
MM  employee  the  duty  of  guarding  against 
obvious  danger;  and  he  fails  in  the  exercise 
of  ordinary  care  unless,  at  each  stage  of  the 
work,  he  makes  an  effective  use  of  his  bodily 
and  mental  faculties,  and  observes,  as  atten- 
tively as  possible  under  the  circumstances, 
the  condition  of  the  instrumentalities  by 
which  his  safety  may  be  affected,  and  the 
results  of  their  operation  so  far  as  the  same 
may  subject  him  to  danger. — Mugford  v.  At- 
lantic etc.  P.  Co.,  7  Cal.  App.  672,  95  Pae.  674. 

In  determining  the  question  what  is  ordi- 
nary care  on  the  part  of  a  servant,  of  course 
all  the  circumstances  of  his  position  should  be 
regarded,  including,  in  cases  like  the  present, 
the  servant's  orders,  the  demands  of  his  duty, 
the  apparent  risk  to  be  met,  and  the  purpose 
of  his  action,  no  less  than  his  physical  sur- 
roundings.— ^Petersen  v.  California  Cotton 
Mills  Co.,  20  Cal.  App.  751,  130  Pae.  169. 

Contributory  negligence  in  entering  or 
remaining  in  employment.  49  L.  B.  A. 
83. 


Contribiltory  negligence  in  using  unsafe 
horse  or  mule.    18  L.  B.  A.  (N.  S.)  695. 

Contributory  negligence  of  servant  in 
failing  to  use  appliances  furnished. 
3  Ann.  Cas.  41. 

Contributory  negligence  of  servant  in- 
jured by  dangerous  condition  of  earth 
and  rock  left  after  blasting.  48  L.  B. 
A.  (N.  S.)  927. 

Disobedience  of  master's  rules.  24  L.  B. 
A.  657;  43  L.  B.  A.  350;  8  L.  B.  A. 
(N.  S.)  90. 

—  Violation  of  rule  which  conflicts 
with  other  rules  or  orders  as  contribu- 
tory negligence.  9  'L.  B.  A.  (N.  S.) 
972. 

Duty  of  person  working  on  railroad  track 
to  look  out  for  and  avoid  passing 
trains.  8  Ann.  Cas.  332;  11  Ann.  Cas. 
211. 

Employee's  right  to  rely  on  statute  re- 
quiring signal  to  be  given  by  train  ap- 
proaching crossing.  40  L.  B.  A.  (N.  S.) 
1105. 

Bight  of  servant  to  rely  on  promise  of 
master  to  discharge  incompetent  or 
careless  fellow-servant.  47  L.  B.  A. 
(N.  S.)  1220. 

Servant  is  not  precluded  from  recovery 
unless  danger  is  great  and  imminent. 
30  L.  B.  A.  (N.  8.)  445. 

With  respect  to  injury  from  projecting 
screw  in  moving  machinery.  48  L.  B. 
A.  98. 

§  98.    X^WKpexienced  or  youtlifiil  emiiloyee. 

A  boy,  fourteen  years  old,  employed  to 
operate  a  punching  machine,  is  not  neces- 
sarily negligent  in  going  behind  the  machine, 
at  the  direction  of  the  assistant  foreman,  to 
adjust  a  belt  (a  task  which  the  boy  had 
never  before  performed),  though  he  knew 
that,  owing  to  a  defect  in  the  belt,  the  ma- 
chine was  liable  to  start  at  any  time. — ^Foley 
V.  California  Horseshoe  Co.,  115  Cal.  184,  56 
Am.  St.  Bep.  87,  47  Pae.  42. 

Plaintiff,  a  girl  nearly  sixteen  years  old, 
of  average  intelligence  but  entirely  inexpe- 
rienced as  regards  machinery,  was  injured 
while  employed  in  defendant's  woolen-mill. 
Among  her  duties  was  sweeping  around  a 
machine.  The  space  between  the  rear  of  the 
machine  and  the  wall  was  about  twenty-one 
inches,  except  where  there  was  a  set  of  cog- 
wheels, where  the  space  was  only  about  nine 
inches.  While  plaintiff  was  sweeping  behind 
the  machine,  it  was  started,  and  she  was 
caught  by  the  cog-wheels.  There  was  testi- 
mony that  it  was  very  dangerous  to  go  be- 
hind the  machinery  when  it  was  in  motion, 
but  that  plaintiff  was  not  warned  of  the  dan- 
ger; and  plaintiff  testified  that  she  knew  the 
wheels  were  there,  but  did  not  know  what  a 
cog-wheel  was;  that  she  swept  around  them 
often  while  in  motion,  and  knew  when  she 
went  behind  the  machine  that  it  might  be 
started  while  she  was  there.    Held  that,  in 
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▼lew  of  plaintiff's  age  and  inezperienee,  it 
could  not  be  said  as  a  matter  of  law  that  she 
was  guilty  of  contributory  negligence,  but 
the  question  was  for  the  jury. — O'Connor  v. 
Golden  Gate  Woolen  Mfg.  Co.,  135  GaL  537, 
87  Am.  St.  Bep.  127,  67  Pac.  966. 

If  child  was  of  sufficient  intelligence  to 
comprehend,  and  did  in  fact  comprehend, 
danger  surrounding  its  occupation,  master  is 
not  negligent  in  not  instructing  it  on  that 
point. — Fries  v.  American  Lead  Pencil  Co., 
141  Cal.  6}0,  614,  75  Pac.  164. 

The  rule  that  where  an  employee  has  been 
for  years  engaged  in  the  performance  of  du> 
ties,  and  has  theretofore  performed  them 
properly,  a  single  act  of  negligence  on  his 
part  majy  be  attributable  to  remdssness  in 
discharging  known  duties,  rather  than  to  if- 
noranee  and  incompetency  respecting  their 
proper  performance,  is  inapplicable  to  an  em- 
ployee who  had  only  recently  gone  into  the 
employment. — Peters  v.  Southern  Pacific  Oo., 
160  Cal.  48,  116  Pac.  400. 

A  minor  cannot  be  expected  to  set  up  his 
opinion,  however  mature,  against  the  judg- 
ment and  opinion  of  those  maturer  and  older 
to  whom  he  is  giren  in  charge,  but  he  is 
taught  the  lesson  of  obedience  from  his 
cradle,  and  he  is  required  to  respect  the  judg- 
ment of  his  elders;  and  it  would  be  an  ex- 
treme ease  in  which  a  minor  would  be  guilty 
of  contributory  negligence  in  obeying  the  or- 
ders of  one  who  represents  the  master.-— 
O'Connell  v.  United  Bailroads,  19  Cal.  App. 
36,  124  Pac.  1022. 

Does  the  fact  that  a  minor  was  working 
in  violation  of  a  statute  forbidding  his 
employment  prevent  a  recovery  by  him 
for  personal  injuries.  48  ll  B.  A. 
(N.  S.)  675. 

May  one  employing  child  under  statutory 
age  rely  on  contributory  negligence  to 
defeat  liability  for  personal  injuries 
sustained  by  the  child.  48  L.  B.  A. 
(N.  S.)  667. 

§  94.    Beliaoce  on  care  of  master. 

Servant  has  right  to  assume  that  master 
has  taken  measures  to  prevent  recurrence  of 
danger  from  defective  premises. — ^Magee  v. 
North  Pacific  C.  B.  Co.,  78  Cal.  430,  436,  12 
Am.  St.  Bep.  69,  21  Pac.  114. 

Plaintiff's  intestate,  an  oiler  on  defendant's 
steamboat,  was  in  such  proximity  to  the  ma- 
chinery when  the  engine  was  started  that 
he  was  crushed.  Plaintiff  sought  to  show 
that  he  was  entitled  to  notice  from  the  en- 
gineer before  starting  the  engine.  Defend- 
ant gave  evidence  that  the  rule  of  defend- 
ant's engineer  was  to  have  intestate  inform 
him  when  he  was  going  into  a  dangerous 
place,  and,  if  he  was  not  in  the  eneine-room, 
to  withdraw  the  starting  bar,  and  ^ace  it  on 
the  floor,  as  notice  to  the  engineer  not  to 
start,  and  that  plaintiff  followed  this  rule 
until  the  day  of  the  accident,  when  he  failed 
to  give  any  notice,  and,  as  a  consequence, 
was  killed  by  the  machinery.    Held,  that  it 


was  proper  to  charge  that,  if  it  was  intestate's 
duty  to  give  such  notice,  and  he  failed  to  do 
80,  plaintiff  could  not  recover,  even  though 
the  engineer  was  intoxicated  and  careless. — 
Stevens  v.  San  Francisco  etc.  B.  Co.,  100  CaL 
554,  35  Pac.  165. 

T^liere  the  evidence  shows  that  the  defects 
of  the  scaffold  were  not  apparent  or  visible 
to  the  employee,  that  his  means  of  knowl- 
edge of  its  insufficiency  were  not  equal  to 
those  of  the  employer  by  whose  agency  the 
scaffold  was  constructed,  and  that  he  did  not 
know  that  it  was  insufficient  or  unsafe,  but 
trusted  and  relied  upon  the  employer  having 
performed  his  duty,  in  the  construction 
thereof,  it  may  be  said,  as  a  legal  conclu- 
sion, that  there  is  no  evidence  of  contribu- 
tory negligence.— McNamara  v.  MacDonough, 
102  Cal.  575,  36  Pac.  941. 

An  employee  working  in  a  trench,  in  ex 
eavating,  is  not  precluded  from  recovering 
for  injury  from  the  falling  of  a  bucket  from 
the  steam  shovel  because  a  pin  had  not  been 
made  secure  by  a  key,  though  one  outside  the 
trench  could  have  seen  that  the  key  had  not 
been  put  in,  he  having  been  hurriedly  put  into 
the  trench,  without  opportunity  to  examine 
the  shovel,  and  having  a  right  to  rely  on  the 
machine  being  all  right. — ^Higgins  t.  Will- 
iams, 114  CaL  176,  45  Pac.  1041. 

Plaintiff  was  working  beside  an  unused 
wagon  with  one  leg  extending  in  front  of 
the  back  wheel.  Another  employee,  without 
plaintiff's  knowledge,  hitched  up  and  started 
the  wagon,  crushing  plaintiff's  leg.  He  sup- 
posed that  the  wagon  would  not  be  used  be- 
fore afternoon.  Held  not  to  show  contribu- 
tory negligence  as  matter  of  law,  so  as  to 
defeat  a  recovery  against  the  employer. — 
Layng  v.  Mt.  Shasta  Mineral  Spring  Co.,  125 
Cal.  141,  67  Pac.  48. 

If  the  master  gives  an  order  to  work  at 
a  particular  place  and  gives  no  warning  of 
danger,  the  servant  may  rightfully  assume  it 
to  be  free  from  danger  from  causes  under  the 
master's  control,  and  which  he  could  remove 
with  reasonable  care  and  effort,  and  which 
are  not  apparent  to  the  servant  after  such 
observation  as  the  circumstances  reasonably 
require. — Beeve  v.  Colusa  Gas  &  Electric  Co., 
152  Cal.  99,  92  Pac.  89. 

In  the  absence  of  knowledge  to  the  con- 
trary, a  servant  may  rely  on  the  presumption 
that  his  master  has  performed  his  personal 
duty  to  furnish  a  reasonably  safe  place  to 
work. — Bird  v.  Utica  Gold  Min.  Co.,  2  Cal. 
App.  674,  84  Pac.  256. 

It  is  the  personal  duty  of  an  employer  to 
exercise  reasonable  care  to  furnish  his  em- 
ployees a  reasonably  safe  place  to  work;  and 
in  the  absence  of  knowledge  to  the  contrary 
the  servant  has  the  right  to  rely  on  the  pre- 
sumption that  the  master  has  performed  his 
duty.— Bird  v.  Utica  Gold  Min.  Co.,  2  CaL 
App.  674,  84  Pac.  256. 

Effect  of  assurance  of  safety  given  by 
the  master  or  a  eoservant.  48  L.  B.  A. 
542. 
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|95.    KMOWl«dge  of  defects  or  daogon  in  iii»- 
chimny  or  plUfeB 

Servant  eannot  recover  for  injury  from 
defective  machinery  if  he  knew  or  had  means 
of  knowing  defect  and  riske  likely  to  result 
from  its  use.— Sanborn  v.  Madera  Flume  etc. 
Co.,  70  CaL  261,  266-268,  11  Pac.  710. 

Servant  is  not  contributorily  negligent  In 
working  around  dangerous  machinery  unless 
he  knew  or  might  have  known  the  danger. — 
Colbert  v.  Bankin,  72  Cal.  197,  199,  13  Pae. 
491. 

Servant's  recovery  on  account  of  master's 
neglect  is  not  barred  by  notice  of  defects 
other  than  such  as  servant  oueht  to  have 
foreseen  might  endanger  his  safety. — ^Magee 
V.  North  Pacific  C.  B.  Co.,  78  Cal.  430,  435, 
12  Am.  St.  Bep.  69,  21  Pac.  114. 

PlaintifF,  an  adult^  had  worked  about  de- 
fendant's sawmill  for  about  four  years,  and 
for  nearly  a  year  as  helper  to  the  sawyer  at 
an  "edger,"  consisting  of  eight  circular  saws 
arranged  upon  a  table  four  feet  high.  Under 
the  table,  six  inches  Below  the  saws  was  a 
revolving  shaft,  with  a  collar  upon  it  fastened 
by  a  projecting  set-screw.  Plaintiff  testified 
that  on  several  occasions  he  had  run  the 
edger  himself,  by  direction  of  his  employer, 
after  telling  him  that  he  did  not  understand 
machinery;  that  the  saws  were  stopped  and 
started  at  will  by  pulling,  respectively,  two 
ropes  which  hung  near;  tnat  the  morning  of 
the  accident  was  quite  dark,  but  there  were 
no  lights;  that  he  had  been  directed  to  run 
the  machine,  and  while  doing  so,  a  sliver 
dropped  upon  the  shaft  which  he  attempted 
to  remove,  as  he  had  seen  the  sawyer  do, 
without  stopping  the  saw,  and  while  doing 
so  his  sleeve  was  caught  by  the  set-screw, 
of  whose  existence  he  was  ignorant,  and  his 
hand  cut  off.  Held,  that  there  was  no  evi- 
dence of  negligence,  and  that  he  was  guilty  of 
contributory  negligence. — Ingerman  v.  Moore, 
3  CaL  TJnrep.  336,  25  Pae.  275. 

In  the  absence  of  knowledge  on  the  part 
of  an  employee  of  danger  in  working  with 
or  near  defective  machinery,  he  is  not  charge- 
able with  negligence  for  not  abandoning  the 
employment. — Bjorman  v.  Ft.  Bragg  Bedwood 
Co.,  104  Cal.  626,  38  Pac.  451. 

When  it  is  claimed  that  an  injured  em- 
ployee was  guilty  of  contributory  negligence 
it  must  appear  that  he  not  only  knew,  or  had 
the  means  of  knowledge,  of  the  unsaf eness  of 
the  place,  appliances,  or  machinery,  but  also 
that  he  knew,  or  ought  to  have  known,  of  the 
danger  to  which  he  was  himself  personally 
exposed. — ^Mullia  v.  California  Horseshoe  Co., 
105  Cal.  77,  38  Pac.  535. 

It  appeared  that  an  elevator  causing  the 
injury  had  been  undergoing  repairs;  that  de- 
fendant told  plaintiff  that  it  was  repaired, 
and  to  load  machinery  on  it;  that  in  adjust- 
ing a  load  it  was  necessary  to  enter  the  ele- 
vator; and  that  while  plaintiff  was  so  em- 
ployed the  stay  ropes  broke.  Held  a  Question 
for  the  jury  whether  plaintiff  knew  tnat  the 


elevator  was  dangerous  at  the  time  and  for 
the  purpose  for  which  he  was  using  it.— Gog- 
gin  V.  D.  M.  Osborne  &  Co.,  115  Cal.  437,  47 
Pac.  248. 

Plaintiff,  an  experienced  teamster,  was  in* 
jured  in  being  thrown  from  a  wagon  with- 
out a  seat,  which  had  been  furnished  him  by 
defendant.  He  made  no  complaint  of  the  ab- 
sence of  a  seat,  but  complained  twice  that  the 
lines  for  the  horses  were  too  short,  the  second 
complaint  being  about  nine  months  before  the 
accident.  Upon  neither  complaint  was  any 
promise  made  by  defendant  that  different 
lines  would  be  furnished.  Held,  that  plain- 
tiff was  guilty  of  contributory  negligence. — 
Limberg  v.  Glenwood  Lumber  Co.,  127  CaL 
598,  49  L.  B.  A.  33,  60  Pac.  176. 

In  an  action  for  injuries  to  a  servant  based 
on  negligence  in  providing  a  defective  reef- 
ing pennant,  an  instruction  that  plaintiff 
could  not  recover  unless  defendants  knew,  oz 
ought  to  have  known,  of  the  defect,  and  the 
plaintiff  had  not  equal  means  of  knowledge, 
was  properly  refused,  as  an  employee  is  not 
required  to  use  diligence  to  discover  defects, 
and  is  chargeable  with  notice  thereof  only 
when  they  are  so  obvious  as  to  impute  gross 
negligence  in  overlooking  them. — Silveira  ▼• 
Iverson,  128  Cal.  187,  60  Pac.  687. 

In  the  absence  of  direct  evidence  of  such 
employee's  knowledge  of  the  safe  way  to  the 
water-closet,  it  will  be  presumed  that  he  did 
know  of  it  from  the  facts  that  he  had  been 
an  employee  in  the  machine-shop  for  upward 
of  twenty  years,  and  that  his  coemployees, 
of  whom  there  were  about  one  hundred,  never 
took  the  route  through  the  planing-mill.  But 
independent  of  such  presumption  it  was  his 
duty  to  have  ascertained  whether  a  safe  way 
had  been  provided  by  the  employer  for  the 
benefit  of  himself  and  his  coemployees.— - 
Douglas  V.  Southern  Pacific  Co.,  151  Cal.  242, 
90  Pac.  538. 

Where  an  employer  operating  an  extensive 
machine-shop  and  an  adjoining  planing-mill, 
which  latter  during  working  hours  was  an 
unsafe  place  by  reason  of  its  being  filled  with 
machinery  in  operation  and  materials  in  tran- 
sit, and  through  which  there  was  no  regular 
pathway,  has  provided  a  safe  and  secure  way 
to  a  water-closet  at  the  rear  of  the  planing- 
mill,  for  the  use  of  his  employees  in  the 
machine-shop,  which  did  not  lead  through 
the  planing-mill,  it  was  the  duty  of  an  em- 
ployee in  the  machine-shop  having  knowledge 
of  such  safe  way  to  use  it  in  going  to  or  from 
the  water-closet;  and  if  he  fails  to  make 
such  use  and  is  injured  while  passing  through 
the  planing-mill  on  his  return  from  the  closet, 
he  is  guilty  of  contributory  negligence,  and 
this  is  so  although  the  route  through  the 
planing-mill  was  the  more  convenient. — Doug- 
las V.  Southern  Pacific  Co.,  151  Cal.  242,  90 
Pac.  538. 

That  the  economic  operation  of  a  two-phase 
electric  system  requires  the  current  to  be  used 
on  both  phases  at  the  same  time  is  not  a  fact 
of  scientifie  knowledge  so  generally  known  at 
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the  present  time  as  to  charge  an  employee 
with  mich  knowledge  as  a  matter  of  law,  and 
in  the  absence  of  scientific  or  special  knowl- 
edge it  is  not  negligence  for  him  to  believe 
that  the  wires  of  one  phase  are  dead  while 
those  of  the  other  phase  are  Uyc. — Beeve  V. 
Colusa  Gas  &  Electric  Co.,  152  Gal.  99,  92  Pae. 
89. 

Where  the  employer  maintained  an  open 
shaft-hole  in  the  floor  of  his  tannery,  which 
operated  the  elerator,  the  existence  of  which 
was  fully  known  to  an  adult  servant  whose 
ordinary  duties  in  wheeling  sides  of  sole 
leather  upon  a  truck  to  the  elevator  enabled 
him  to  clear  the  hole,  but  in  temporary  for- 
getfulness  of  his  peril,  while  plaintiif  with 
an  assistant  was  backing  the  truck  to  the 
elevator,  he  stepped  into  the  shaft  hole,  such 
f orgetf ulness,  being  due  to  his  want  of  ordi- 
nary care,  did  not  raise  a  question  of  fact 
for  the  jury,  but  was  contributory  negligence, 
barring  recovery,  for  which  a  nonsuit  should 
have  been  granted. — Brett  v.  8.  H.  Frank  ft 
Co.,  153  Cal.  267,  94  Pac.  1051. 

The  rules  that  if  a  master  knowingly  uses 
defective  and  unsafe  machinery,  he  is  liable 
to  a  servant  ignorant  of  its  condition,  who 
uses  ordinary  care,  and  that  he  is  respon- 
sible to  servants  who  rest  upon  the  judgment 
of  their  superiors  in  continuing"  in  service, 
after  the  master,  with  full  knowledge  of  the 
defectiveness  of  machinery,  omits  to  repair 
it  within  a  reasonable  time,  do  not  apply  to 
the  case  of  an  experienced  foreman,  who  is 
himself,  in  some  sense,  a  master,  and  knows 
all  the  contrivances  used  in  the  operation  of 
a  mill;  and  is  placed  in  circumstances  dis- 
closing to  him  the  absolute  necessity  for  ex- 
traordinary care  in  the  use  of  a  dangerous 
method,  after  neglect  of  the  master  to  repair 
suitable  machinery. — ^Bush  v.  Wood,  8  CaL 
App.  647,  97  Pac.  709. 

If  a  defect  in  the  use  of  machinery  is  so 
great  that  obviously,  with  the  use  of  the 
utmost  care,  the  danger  was  imminent,  so 
much  so,  that  none  but  a  reckless  man  would 
incur  it,  the  employer  would  not  be  liable. — 
Bush  V.  Wood,  8  Cal.  App.  647,  97  Pac.  709. 

Where  a  steamship  company  negligently 
piled  goods  upon  a  wharf  and  an  employee 
of  a  railroad  company,  while  loading  such 
goods  on  the  train,  was  injured,  such  em- 
ployee has  no  right  of  action  against  the  rail- 
road company  for  injuries  caused  thereby.— 
Carolan  v.  Southern  Pac.  Co.,  84  Fed.  84. 

Continuing  work  after  master's  promise 
to  remove  specific  cause  of  danger  as 
contributory  negligence.  40  L.  B.  A. 
786. 

Contributory  negligence  in  failing  to  re- 
member dangerous  conditions.  41  L. 
B.  A.  (N.  8.)  79. 

Contributory  negligence  of  trainman  in- 
jured by  overhead  structure.  47  L.  B. 
A.  (N.  8.)  494. 

Puty  of  servant  to  report  defects  in  con- 
dition of  plant.    57  L.  B.  A.  842. 


Servant's  right  to  rely  on  master's  proBEb 
ise  to  discharge  incompetent  or  care- 
less fellow-servant.     10  L.  B.  A.  (N.  S.) 
>1043. 

When  knowledge  of  danger  of  low 
bridges  will  be  imputed  to  servant.  47 
L.  B.  A.  (N.  8.)  495. 

S  90.    Operation  of  rallroadfl. 

It  is  only  whon  a  person  ^K>osea  a  danger- 
ous way  with  knowledge  of  tho  danger  that 
he  can  be  charged  with  contributory  negli- 
gence. Where  plaintiff,  while  ascending  the 
way  chosen,  saw  a  car  on  the  track  which 
was  apparently  dead,  he  cannot  be  charsed 
with  contributory  negligence  in  taking  that 
way,  without  any  knowledge  of  dGinger, 
merely  because  he  happened  to  take  the  more 
dangerous  way  by  reason  of  the  unexpected 
earelessnesB  of  a  conductor,  while  acting  as 
a  motorman,  in  moving  the  car  backward 
upon  him. — Payne  v.  Oakland  Traction  Go., 
15  Cal.  App.  127,  113  Pac.  1074. 

Where  switchman  was  injured  while  try- 
ing to  couple  cars,  it  was  not  negligence  on 
his  part  to  go  between  the  cars  to  adjust  the 
coupler  without  signaling  the  foreman  to  stop, 
where  it  appeared  that  such  a  precaution  was 
not  customary,  would  have  delayed  the  work, 
and  that  if  he  had  done  so  each  time  he  would 
have  been  discharged  from  the  service. — Mas- 
ner  v.  Atchison,  T.  &  8.  F.  B.  Co.,  177  Fed. 
618,  101  C.  C.  A.  244. 

Contributory  negligence  in  relying  on 
presence  of  step  or  handhold  on  engine 
or  ear.    45  L.  B.  A.  (K.  8.)  359. 

Contributory  negligence  of  employee  of 
railroad  company  injured  by  defect- 
ively loaded  car.  13  L.  B.  A.  (N.  8.) 
391. 

Contributory  negligence  of  railroad  em- 
ployee in  riding  on  pilot  of  engine.  16 
Ann.  Gas.  273. 

Contributory  negligence  of  railroad  em- 
ployee in  jumping  from  moving  train 
because  of  failure  of  master  to  furnish 
safe  machinery  or  appliances.  17  Ann. 
Cas.  1221. 

^—  To  avoid  threatened  collision.  10 
Ann.  Cas.  766. 

Contributory  negligence  of  watchman  or 
flagman  injured  by  passing  trains.  48 
L.  B.  A.  (N.  8.)  152. 

Duty  of  employee  engaged  in  repairing  or 
cleaning  track  to  look  out  for  his  own 
safety.     6  L.  B.  A.  (N.  8.)  646. 

Negligence  in  going,  without  previous 
notice,  under  or  between  cars  liable  to 
be  moved  at  any  time.  46  L.  B.  A. 
(N.  8.)  877. 

Negligence  of  employee  of  railroad  in 
stepping  between  moving  ears.  41  I«. 
B.  A.  (N.  8.)  32. 

Of  railroad  employee  in  riding  on  engiaa, 
14  L.  B.  A.  558. 
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Ventnring  with  train  or  hand-car  on 
traek  over  which  other  train  has  the 
right  of  way.     1  L.  B.  A.  (N.  S.)  1014. 

Walking  in  front  of  moying  car  to  pre- 
pare coupling.     10  L.  B.  A.  (N.  S.)  881. 

197.    Precantioiu  against  danger. 

It  ia  negligence  for  one  to  remember  and 
aroid  a  known  danger  in  one  moment  and  to 
forg«t  it  .the  next  where  nothing  has  hap- 
pened to  confuse  or  distract  him  or  cause  such 
zor^etfulness  except  his  own  failure  to  exer- 
cise hia  memory. — Ergo  v.  Merced  Falls  Gaa 
k  Elec.  Co.,  161  Cal.  334,  41  L.  B.  A.  (N.  S.) 
79,   119  Pac.  101. 

Where  an  employee  of  an  electric  light  and 
power  company,  while  working  in  close  prox- 
imity to  wires  carrying  a  high  current  of 
electricity,  which  he  knew  to  be  dangerous 
and  were  to  be  avoided,  comes  in  contact  with 
•neb  wires  as  the  result  of  his  forgetfulness 
of  the  danger,  he  is  guilty  of  contributory 
aaj^Iigence  precluding  a  recovery  for  the  re- 
sultant shock,  if  there  was  no  emergency  or 
anexpected  event  at  the  time  of  the  accident 
which  tended  to  confuse  or  agitate  him  or 
distract  his  attention  from  the  wires. — Ergo 
V.  Merced  Falls  Gas  &  Else.  Co.,  161  Cal. 
Sa4,  41  L.  B.  A.  (N.  S.)  79,  119  Pac.  101. 

Tbough  forgetfulness  of  a  known  and  ap* 
predated  danger  may  preclude  a  recovery 
for  injuries  sustained,  yet  the  general  rule 
in  that  regard  must  have  a  reasonable  con- 
struction. To  forget  is  not  negligence  unless 
it  shows  a  want  of  ordinary  care,  which  is 
a  qnestion  for  the  jury.  To  charge  plaintiff 
with  such  conduct  as  would  bar  recovery  on 
the  ground  of  forgetfulness,  it  must  appear 
not  only  that  he  knew  the  unsafe  condition 
of  the  machine  in  the  absence  of  a  guard, 
but  also  that  he  consented  to  work  in  the 
place  of  danger  after  full  comprehension  and 
appreciation  of  tlie  risk  incurred. — Jacobson 
V.  Oakland  Meat  &  Packing  Co.,  161  CaL  425, 
Ann.  Cas.  1913B,  1194,  119  Pac.  653. 

Where  a  workman,  employed  in  the  con- 
struction of  a  building  near  wires  heavily 
charged  with  electricity,  brings  his  ruler  in 
contact  with  one  of  the  wires  and  is  killed  by 
the  shock,  while  he  is  acting  outside  of  the 
seope  of  his  employment  and  against  the  or- 
ders of  his  employer,  and  while  he  has  knowl- 
edge that  the  wires  are  dangerous  and  are 
to  be  removed  before  the  building  can  be  com- 
pleted, he  is  chargeable  with  contributory 
negligence. — Andrews  v.  Valley  Ice  Co.,  167 
Cal.  11,  138  Pac.  699. 

8neh  facta  do  not  bring  the  case  within  the 
mle  of  temporary,  excusable  forgetfulness, 
bnt  rather  under  the  rule  that  one  who  places 
himself  in  the  way  of  an  obvious  and  well- 
understood  peril  is  guilty  of  contributory 
^•gUgcnce  which  bars  recovery  for  his  injury 
or  death. — Andrews  v.  Valley  Ice  Co.,  167 
Cal.    11,    188    Pac.    699. 


the  train,  it  was  motionless  at  a  distance 
from  him  on  the  main  track,  and  not  con- 
nected with  the  siding  where  he  was  engaged 
in  repair  work.  With  that  observation,  it 
was  his  duty  to  resume  work,  and  he  was 
rightfully  upon  the  track  engajj;ed  in  his  work, 
and  was  not  bound  to  anticipate  a  sudden 
switching  and  backing  of  the  train  upon 
the  siding  without  warning.  If  it  was  his 
duty  to  watch  always,  then  he  could  have 
no  duty  to  work,  for  he  could,  not  work  and 
at  the  same  time  observe  the  approach  of  a 
backing  train,  without  warning,  on  the  side- 
track.— Egan  V.  Southern  Pac.  Co.,  15  CaL 
App.  766,  115  Pac.  939. 

The  plaintiff,  being  rightfullv  upon  the 
track  and  in  the  performance  of  a  auty  en- 
joined upon  him  by  the  defendant  in  the 
exercise  of  an  employment  upon  the  track, 
had  a  right  to  assume  that  the  train  would 
not  be  backed  down  upon  him  without  warn- 
ing, and  it  cannot  be  said  that  he  contributed 
to  his  own  injury  in  the  doing  of  that  which 
his  employment  required  that  he  should  do.— 
Egan  V.  Southern  Pac.  Co.,  15  Cal.  App.  766, 
115  Pac.  939. 

A  workman  thus  employed  upon  the  traek 
in  its  repair  occupies  a  very  uifferont  posi- 
tion from  that  of  a  pedestrian  or  stranger  en- 
tering upon  the  track  and  using  the  same  as 
a  thoroughfare,  or  seeking  to  cross  the  same. 
The  same  strictness  of  care  is  not  required  of 
the  former  as  of  the  latter. — Egan  v.  South- 
em  Pae.  Cow,  15  CaL  App.  766,  115  Pac.  939. 
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Obligation  or  duty  to  discover  and 


There  was  no  contributory  negligence  when, 
wording  to   plaintiff's  last   observation   ox 
TIO«l.I>igM»— 376 
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remedy. 

Such  a  workman  was  not  guilty  of  contrib- 
utory negligence  in  failing  to  observe  the 
faulty  condition  of  the  piers.  If  he  was  act- 
ually ignorant  of  the  existing  conditions  he 
was  under  no  obligation  to  investigate.-^ 
Majors  v.  Connor,  162  Cal.  131,  121  Pac.  371. 

When  an  employee  is  told  to  do  a  certain 
thing  at  a  certain  place,  and  has  no  duty  in 
connection  with  the  preparation  of  the  place 
to  work,  he  may  assume,  in  the  absence  of 
information  to  the  contrary,  that  the  em- 
ployer has  discharged  his  duty  of  reasonable 
care  to  furnish  a  safe  and  proper  place  to 
work,  and  that  the  place  furnished  is  rea- 
sonably safe  and  secure.  He  is  not  called 
upon  to  make  investigation  for  such  defects 
as  are  not  obvious,  unless  he  has  been  put 
upon  inquiry  by  some  discovery  or  suggestion. 
Green  v.  Varney,  165  Cal.  347,«132  Pac.  436. 

An  electric  railway  eompany  engaged  in  re- 
building a  trestle  is  liable  for  personal  in- 
juries received  by  a  carpenter  suddenly  called 
from  his  regular  work  bv  the  foreman  to  as- 
sist in  removing  the  scaffolding  from  a  trestle 
bent,  caused  by  the  falling  of  the  bent  from 
the  absence  of  bracing,  where  he  had  nothing 
to  do  with  the  building  of  the  bent,  as  in  the 
absence  of  actual  knowledge  or  circumstances 
under  which  he  would  be  held  to  be  required 
to  have  knowledge,  he  had  the  right  to  as- 
sume, when  directed  to  assist  in  removing  the 
scaffolding^  that  the  bent  had  been  so  bnced 


5986 


MASTEB  AND  SEBYANT,  m,  G,  S|  99,  100. 


that  it  would  not  fall  when  the  scaffolding 
was  removed. — ^Priee  v.  Northern  £lec.  B. 
Co.,  168  Cal.  173,  142  i'ae.  91. 

§  99.    Mflftbods  of  work  and  compUaaca  with 
rules  or  orders. 

The  ordinary  care  which  a  minor  of  limited 
judgment  and  ezperien<Se  is  called  upon  to 
exercise  in  a  given  act  is  not  the  same 
quantum  of  care  which  an  adult  would  be 
called  upon  to  use  under  the  same  circum- 
stances; nor  can  a  minor  be  expected  to  set 
up  his  opinion  against  the  judgment  and  ex- 
perience of  the  superior  to  whom  he  is  given 
in  charge  and  expected  to  obej;  and  it  would 
be  an  extreme  case  in  which  a  minor  should 
be  held  guilty  of  contributorj  negligence  in 
obeying  the  order  of  his  foreman  representing 
his  master,  and  given  within  the  scope  of  his 
authority  as  foreman. — ^Foley  ▼.  California 
Horseshoe  Co.,  115  Cal.  184,  56  Am.  St.  Bep. 
87,   47   Pac.   42. 

Where  a  rule  governing  employees  is  im- 
practicable, failure  to  regard  it  will  not  ex- 
cuse the  employer  from  liability  for  his  neg- 
ligence.— Holmes  v.  Southern  Pae.  Co.,  120 
Cal.  357,  62  Pac.  652. 

Plaintiff,  an  employee  of  defendant,  was 
engaged  in  laying  a  four-inch  wall  in  front 
of  an  old  wall,  and  tying  the  two  together. 
The  old  wall  was  thirteen  inches  thick,  up  to 
fourteen  feet  in  height,  with  an  eight-inch 
fire  wall  and  gable  built  on  top  of  it;  and, 
after  building  the  four-inch  wall  up  twelve 
feet,  defendant  ordered  plaintiff  and  others 
to  take  a  course  of  brick  from  the  old  wall, 
when  plaintiff  inquired,  "Aren't  we  getting 
pretty  highf"  and  defendant  replied,  "No; 
that's  all  right";  and,  in  consequence  of  re- 
moving such  course,  the  gable  wall  fell  on 
plaintiff.  Plaintiff  had  worked  for  defend- 
ant two  years  prior  to  the  injury,  and  testi- 
fied that  he  did  not  know  where  the  eight- 
inch  wall  began.  Held,  that  plaintiff  was  not 
guilty  of  contributory  negligence. — Starr  y. 
Kreuzberger,  129  Cal.  123,  79  Am.  St.  Bep. 
92,  61  Pac.  787. 

Plaintiff  was  not  relieved  from  the  con- 
sequence of  his  own  negligence  because  his 
fellow-workmen  committed  similar  acts  of 
negligence. — Qribben  v.  Yellow  Aster  Min. 
etc.  Co.,  142  Cal.  248,  75  Pac.  839. 

In  an  action  by  an  employee  against  his 
employer  for  personal  injuries  received  as  the 
result  of  the  breaking  of  a  rope  on  which 
plaintiff  was  descending,  with  his  foot  in  a 
loop  thereof,  to  the  bottom  of  a  mine  shaft 
for  the  purpose  of  removing  dirt  from  drifts 
running  out  from  the  shaft,  it  appeared  that 
the  work  had  been  done  by  plaintiff  and  his 
fellow-servants  by  loading  the  bucket  in  the 
drift,  and  having  it  hauled  bjr  the  rope  and 
windlass,  instead  of  putting  it  in  a  wheel- 
barrow, and  wheeling  it  out  of  the  drift  to 
the  shaft.  There  were  a  wheelbarrow  and 
plank  on  which  to  run  it,  in  the  shaft,  fur- 
nished by  the  employer  for  the  purpose.  It 
also  appeared  that  such  use  of  the  rope 
caused  it  to  become  worn  by  soraping  over 


the  gravel  and  jagged  stones  on  the  roof  of 
the  drift,  which  caused  it  to  break  with 
plaintiff's  weight.  Held  sufficient  to  show 
that  the  defect  in  the  rope  was  the  result  of 
negligence  on  the  part  of  plaintiff  and  hie 
fellow-servants. — Gribben  v.  Tellow  Aster 
Min.  etc.  Co.,  142  Cal.  248,  75  Pae.  839. 

In  an  action  by  an  employee  against  his 
employer  for  personal  injunes  received  as  the 
result  of  the  breaking  of  a  rope  on  whieh 
plaintiff  was  descending,  with  his  foot  in  a 
loop  thereof,  to  tjie  bottom  of  a  mine  shaf^ 
where  it  appears  that  ladders  were  fumishea 
for  the  purpose  of  descending,  and  were  near, 
and  there  was  no  reason  wh^  plaintiff  should 
not  have  used  them,  his  injuries  are  the  re- 
sult of  his  own  negligence. — Gribben  v.  Yel- 
low Aster  Min.  etc.  Co.,  142  Cal.  248,  75  Pae. 
839. 

Certain  negligence  of  a  master  held  not 
available  to  support  a  recovery  for  injuries 
to  a  servant  whose  special  duty  it  was  to 
guard  against  the  negligence  complained  of. 
Vinson  v.  Los  Angeles  Pac.  B.  Co.,  147  CaL 
479,  82  Pac.  53. 

Motorman  in  charge  of  work  train,  whose 
dntv  it  was  to  look  out  for  another  traiii. 
with  which  the  work  train  collided,  held 
guilty  of  contributory  negligence. — ^Vinson 
V.  Los  Angeles  Pac.  B.  Co.,  147  Cal.  479,  82 
Pac.  53. 

Where  a  minor  about  sixteen  years  of  age 
was  given  conflicting  instructions  by  his  em- 
ployer as  to  the  manner  of  operating  a  ma- 
chine at  which  he  was  to  work,  one  of 
which  methods  w£s  safe  and  the  other  of 
which  was  dangerous,  it  cannot  be  said  as 
matter  of  law  that  he  was  guilty  of  con- 
tributory negligence  in  operating  the  mn- 
chine  by  the  unsafe  method.— ^'Neill  v. 
Thomas  Day  Co.,  152  CaL  357,  14  Ann.  Cas. 
970,  92   Pac.   856. 

Contributory  negligence  as  affected  by 
illegal  or  negligent  custom  of  servants. 
47   L.   B.   A.    (N.    S.)    909. 

1 100.    OompHance  with  oonunsiids  sad  sets 
in  emergencies. 

A  laborer  on  the  track  acting  under  the 
direction  of  a  foreman  is  not  guilty  of  eon- 
tributorv   negligence   in   returning   from   his 

{)lace  ox  work  on  a  handcar,  although  at  a 
ater  hour  than  usual. — ^McKune  v.  California 
Southern  B.  Co.,  66  CaL  302,  5  Pac.  482. 

Deceased  was  loading  lumber  on  a  car  oit 
a  sidetrack,  and,  before  the  lumber  was  se- 
cured, an  engine  coupled  to  the  ear,  and 
moved  it  several  hundred  feet,  acquiring  a 
speed  of  five  or  six  miles  an  hour.  While  the 
car  was  being  moved,  deceased  stood  on  the- 
ends  of  the  lumber  when  two  heavy  jerks  of 
the  car  occurred,  throwing  him  between  tho 
cars,  and  killing  him.  Held,  that  the  court 
could  not  say  that  deceased  was  guilty  of 
contributory  negligence  in  not  climbing  to 
the  top  of  the  lumber,  instead  of  remaining 
on  the  ends  while  the  ear  was  in  motion.-^ 
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Bnfoar  ▼.  Central  Pae.'  B.  Co..  67  Cal.  319. 
7  P»c.   769. 

Where  it  appeared  that  the  decedent  was 
killed  bj  the  falling  upon  him  of  a  large, 
flat  eastinff,  then  hoisted  up  by  means  of  a 
crane  on  the  premises  of  the  defendant,  and 
there  was  evidence  that  decedent  had  time 
to  escape  from  under  the  casting  before  it 
fell  upon  him,  defendant  requested  the  court 
to  charge  that,  **it  decedent  had  abundant 
time  to  escape  after  the  accident  occurred, 
but  failed  to  do  so,  not  from  fright,  but 
because  of  an  error  of  judgment  in  sup- 
posing that  he  alone  could  hold  up  the  cast- 
ing, he  contributed  by  his  error  of  judgment 
to  the  accident,  and  defendants  are  not  lia- 
ble." Held  properly  refused. — Colbert  y. 
Bankin,  72  Cal.  197,  13  Pac.  491. 

Preoccupation  or  forgetfulness  of  peril  on 
the  part  of  an  employee,  which  does  not 
bar  recovery  as  matter  of  law,  but  raises  a 
question  for  the  jury,  only  applies  in  excep- 
tional cases,  having  to  do  with  abnormal  risks 
and  with  the  performance  of  duties  under 
the  high  tension  of  emergency,  and  where  the 
doing  of  one  necessary  thing  under  the  stress 
of  immediate  action,  does  not  charge  him 
with  contributory  negligence  because  he  has 
omitted  or  forgotten  another. — ^Brett  v.  S.  H. 
Frank  &  Co.,  153  Cal.  267,  94  Pac.  1051. 

Under  the  rules  as  to  contributory  negli- 
gence and  assumption  of  risk  as  they  were  in 
this   state   at   the  time  of   the   accident   in 

Snestion,  it  must  be  held,  as  matter  of  law, 
bat  an  experienced  teamster  of  mature  years, 
who,  in  compliance  with  the  directions  of  the 
foreman  of  his  employer,  deliberately  drove 
his  team  and  empty  gravel  wagon,  on  which 
he  was  riJUng,  over  the  edge  of  a  precipitous 
embankment  three  and  a  half  or  four  feet 
deep,  when  he  had  actual  knowledge  of  such 
conditions  and  was  not  acting  under  such 
eireumstanees  as  would  warrant  a  conclusion 
that  he  was  aeting  under  eoereion  or  duress, 
is  preeloded  from  recovering  for  any  personal 
injuries  occasioned  him,  both  by  reason  of 
his  contributory  ne|^igence  and  voluntary  as- 
sumption of  risk.-— Hall  v.  Clark,  163  Cal.  892, 
125  Pae.  1047. 

An  employee  is  not  warranted  in  following 
the  direction  of  an  employer,  except  when  he 
acts  under  what,  under  the  law,  amounts  to 
dnress  or  coercion,  where  the  danger  to  be 
eneountered  in  doing  so  is  at  once  so  obvious 
and  so  serious  that  no  ordinarily  prudent  per- 
son of  similar  age  and  experience  situated  as 
was  the  employee  would  have  obeyed  the 
order;  and  the  employee  receiving  personal 
injury  by  reason  of  f oUowinflr  such  direction 
cannot  recover  damages  thereior  from  his  em- 
^ojer.— Hall  v.  Clark,  163  Cal.  392,  125  Pae. 
1047. 

When  an  inexperienced  servant  Is  told  to 
perform  work,  the  servant's  ordinary  duty 
is  to  obey,  and  he  has  the  ordinary  right 
to  rely  upon  the  superior  knowledge  of  the 
master,  and  to  assume  that  the  master  would 
not  put  him  in  a  place  of  peril,  unless  the 
peril  is  so  obvious  that  ordinary  prudence 


conlcL  discern  it  and  refuse  obedience. — ^Lar- 
sen  7.  Magne-Silica  Co.,  14  Gal.  App.  70, 
111  Pac.  119.  -» 

Acts  in  emergency.  47  L.  B.  A.  (N.  8.) 
494. 

Contributory  negligence  of  employee  in 
obeying  direct  command.  30  L.  B.  A. 
(N.  8.)  44L 

■  Misunderstanding  ol^v^prder.  4  L. 
B.  A.   (N.  8.)   407.  :> 

—  Bationale  of  servant's  right  to  rely 
on  master's  direct  command.    48  L.  B. 

A.  750. 

■  Servant's  disobedience  of  rule  in 
obedience  to  orders  of  superior.    8  L. 

B.  A.  (N.  8.)   90. 

—  Servant's  reliance  on  orders  as  con- 
tributory negligence.  17  L.  B.  A. 
(N.  8.)  604. 

Beliance  upon  orders  as  contributory 
negligence  of  employee.  17  L.  B.  A. 
602. 

H.    ACTIONS  FOB  INJUBIBS. 

Availability  of  defense  of  contributory 
negligence,  under  safety  appliance  acts. 
20  L.  B.  A.  (N.  8.)  483;  41  L.  B.  A. 
(N.  S.)   57. 

Bills  of  particulars  in  negligence  actions. 
Ann.  Gas.  1916B,   105. 

—  As  to  contributory  negligence. 
Ann.  Cas.  1916B,  110. 

—  As  to  defective  machinery.  Ann. 
Cas.  1916B,  109. 

—  As  to  failure  to  make  rules,  or  give 
instruction.     Ann.    Cas.    1916B,    108. 

As  to  failure  to  provide  safe  place 

to  work.    Ann.  Cas.  1916B,   108. 

— —  As  to  items  of  damages.  Ann.  Cas. 
1916B,  110. 

As  to  matters  of  evidence.     Ann. 

Cas.  1916B,  108. 

— —  As  to  nature  of  injuries.  Ann.  Cas. 
1916B,  109. 

Construction  of  provision  in  employers' 
liablity  act  requiring  notice  of  injury 
to  be  given  employer.  Ann.  Cas. 
1913D,  835. 

Disobedience  of  rules  or  regulations  of 
master  as  affecting  right  of  servant  to 
recover  for  personal  injuries.  8  Ann. 
Cas.  3;  10  Ann.  Cas.  152;  Ann.  Cas. 
1912A,  84. 

Distinction  between  defenses  of  assump- 
tion of  risk  and  contributory  negli- 
gence.    18  Ann.  Cas.  960. 

Employers'  liability  acts — Capacity  in 
which  suit  under  federal  employers'  act 
must  be  instituted.  Ann.  Cas.  1914B. 
137. 

Comparison     of     negligence    under 

federal  employers'  liabUity  act.     Ann. 
Cas.  1914C,  175. 

— ^  Construction  of  provision  of  em- 
ployers' liability  act  limiting  time  for 
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commeneement  of  aetlon.    15  Aim/ Cat. 

491. 

"  Constraetion  of  provision  of  em* 
plojers'  liability  act  requiring  notice 
of  injurj  to  be  given  employer.  15 
Ann.  Cas.  292. 

■  Liability  of  state  as  employer  with- 
in employers'  liability  act.  Ann.  Gas. 
1914B,  889. 

■  What  is  "accident  arising  out  of 
and  in  course  of  employment"  within 
employers'  liability  act.  Ann.  Gas. 
1914D,  1284. 

Employment  in  violation  of  statute  as 
sustaining  child's  action  for  negligence. 
7  L.  B.  A.  (N.  8.)  335;  1  B.  B.  G.  629. 

—  Necessity  that  injury  proximately 
result.    1  a.  B.  G.  634. 

Estoppel  of  master  to  invoke  fellow-ser- 
vant doctrine  by  failure  to  comply 
with  statutory  regulation.  10  Ann. 
Gas.  43. 

Federal  employers'  liability  aet — ^Dam- 
ages recoverable  under.  Ann.  Gas. 
1914G,  181. 

'  Gontributory  negligence  as  a  de- 
fense  under  federal  safety  appliances 
act.    Ann.  Gas.  1914D,  386. 

-^~  Employees  entitled  to  protection 
under  federal  employers'  liability  aet. 
Ann.  Gas.  1914G,  164. 

^—  Limitation  of  action  under  federal 
employers'  liability  aet.  Ann.  Gas. 
1914G,  1028. 

—  Pleading  federal  employers'  liabil- 
ity act.    Ann.  Gas.  1914G,  171. 

-^—  Becovery  under  federal  employers' 
liability  act  as  aifected  by  acceptance 
of  benefits  of  relief  department.  Ann. 
Gas.  1916A,  783. 

Injured  employee's  right  to  reach  fund 
under  employers'  liability  act.  7  L.  B. 
A.  (N.  S.)  958. 

Joint  action  against  master  and  servant 
for  negligent  or  other  act  of  servant. 
10  Ann.  Gas.  756. 

Liability  of  master  for  injuries  to  sei«* 
vant  caused  by  excessive  hours  ^of  em- 
ployment. 7  Ann.  Gas.  191;  18  Ann. 
Gas.  844. 

Liability  of  state  as  employer  within 
workmen's  compensation  act.  Ann. 
Gas.  1914B,  889. 

Bight  of  person  performing  forced  labor 
to  recover  for  negligence  of  coworker. 
4  Ann.  Gas.  479. 

Servant's  right  of  action  for  injuries  re- 
ceived in  obeying  direct  command  ac- 
companied by  assurance  of  safety.  48 
L.  B.  A.  542;  30  L.  B.  A.  (N.  S.)  453. 

6imultaneousness  of  injury  and  death  as 
affeeting  action  for  damages  by  sur- 
vivors or  injured  person.  Ann.  Cas. 
19160,  ei8. 


Statutes  affecting  defense  of  contribu- 
tory negligence  in  actions  by  servants 
against  masters.    5  Ann.  Gas.  633. 

Workmen's  compensation  act — h%  ap- 
plicable to  injury  received  in  another 
jurisdiction.     Ann.  Gas.  1916B,  162. 

i  Award  to  dependent  under  work- 
men's compensation  aet  as  affected  by 
previous  payment  to  injured  employee. 
Ann.  Gas.  1915G,  863. 

Injured  emi^oyee's  right  to  reach 
fund  under  employer's  liability  policy. 
7  L.  B.  A.  (N.  8.)  958. 

-~  Intoxication  of  employee  as  pre- 
cluding recovery  under  workmen's 
compensation  act.  Ann.  Gas.  1915B, 
997. 

—  Jurisdiction  of  actions  under  fed- 
eral employers'  liability  act.  Ann. 
Gas.  1916B,  155. 

— -  Law  governing  practice  under  fed- 
eral employer's  liability  act.  Ann. 
Gas.  1916B,  255. 

•^-  Meaning  of  phrase  "average  weekly 
earnings"  in  workmen's  compensation 
or  similar  act.  Ann.  Gas.  1913D,  1024; 
Ann.  Gas.  1914G,  186. 

— •  Proceeding  under  workmen's  com- 
pensation act  as  governed  by  rules  ap- 
plicable to  actions  generally.  Ann. 
Gas.  1915A,  741. 

Provisions  in  workmen's  compensa- 
tion acts  respecting  medical  examina- 
tion of  workmen.  Ann.  Gas.  1914G, 
86. 

Bailroad  employees  as  within  pur- 
view of  workmen's  compensation  act. 
Ann.  Gas.  1914D,  663;  Ann.  Gas.  1916 A, 
821. 

Becovery  of  compensation  under 
workmen's  compensation  act  as  pre- 
cluding recovery  against  third  person. 
Ann.  Gas.  1916B,  1224. 

—  Bef  usal  to  submit  to  surgical  opera- 
tion as  affecting  right  to  compensation 
under  workmen's  compensation  act. 
Ann.  Gas.  1915D,  482. 

—  Belease  by  deceased  as  affeeting 
rights  of  dependents  under  workmen's 
compensation  act.  Ann.  Gas.  1915B, 
830. 

—  Besidence  of  beneficiary  as  affect- 
ing right  to  compensation  under  work- 
men's compensation  act.  Ann.  Gas. 
1912D,  862. 

— —  Bight  to  and  effect  of  election  with 
respect  to  acceptance  of  provisions  of 
workmen's  compensation  act.  Amu 
Gas.  1915G,  308. 

—  'Serious  and  wilful  misconduct"  of 
employer  as  affecting  recovery  under 
workmen's  compensation  act.  Ann. 
Gas.  1916A,  790. 

—  Total  disability  under  workmen's 
compensatioa  aet  Ann.  Caa.  1915S, 
100(K 
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—  What  constitutes  "living  together" 
hj  husband  and  wife  within  meaning 
of  workmen's  compensation  act.  Ann. 
Cae.  1915B,  880. 

What   is    accident    arising   out   of 


and  in  course  of  employment  within 
meaning  of  workmen's  compensation 
act.  Ann.  Cas.  1913C,  4;  Ann.  Caa. 
1914B,  498;  Ann.  Cas.  1916B,  1293. 

What  is  "injury"  or  "personal  in- 
jury" within  meaning  of  workmen's 
compensation  act.  Ann.  Caa.  1915C, 
921. 

Who  is  "dependent"  within  workmen's 
compensation  act.  Ann.  Cas.  1913E, 
480. 

Who  is  "workman"  within  meaning 
of  workmen's  compensation  act.  Ann. 
Cas.  1913C,  28;  Ann.  Cas.  1916B,  793. 

Workmen's  compensation  act  as  ap- 
plicable to  injury  to  employee  by  third 
person.    Ann.  Cas.  1915D,  156. 

Workmen's  compensation  act  as  ap* 
plicable  to  injury  recttved  in  another 
jurisdiftion.    Ann.  Cas.  1914D,  877. 

§101.    Parties,  Joinder  of. 

The  rule  that  in  an  action  of  tort  all  per- 
ions  concerned  in  the  commission  of  the 
wrong  may  be  joined,  or  any  of  them  may 
be  sued  severally,  applies  where  the  relation 
of  master  and  senrant  exists. — Bogers  t. 
Ponet,  21  Cal.  App.  577,  132  Pac.  851. 

§102.    OomplBliit  In  general. 

See,  also,  Negligence,  §42. 

A  complaint,  in  an  action  by  a  servant 
against  his  master  for  injuries,  alleging  that 
the  injury  was  caused  by  the  negligence  of 
defendants'  superintendent,  who  "had  full 
power  and  authority  to  superintend,  direct, 
manage,  and  control  Uie  working  and  oper- 
ating of  said  mines,  and  to  employ  any  and 
all  servants  and  laborers  in  and  about  the 
working  and  operating  thereof,  and  to  dis- 
charge them,  or  any  of  them,  at  discretion, 
in  the  name  of,  for,  and  on  behalf  of  the  de- 
fendants," in  employing  an  incompetent  ser- 
vant, by  whose  negligence  the  injury  was 
Inflicted,  was  subject  to  demurrer,  as  failing 
to  show  that  the  mine  owner  was  negligent 
in  employing  the  superintendent,  or  that  such 
superintendent  was  a  vice-principal,  though 
it  was  also  alleged  that  all  servants  and 
laborers  "were  under  the  immediate  direction 
and  control  of  defendants  through  their  said 
agent."— Collier  v.  Steinhart,  51  Cal.  116. 

In  an  action  against  a  corporation  for  an 
employee's  death,  if  the  complaint  alleges 
that  the  negligent  acts  were  done  by  the 
defendant  itaeU,  the  court  cannot  presume 
that  they  were  those  of  a  fellow-employee  of 
the  deceased,  and,  consequently,  the  question 
of  tho  liability  of  an  employer  for  a  coem- 
^oyee's  negligence  cannot  arise  on  demurrer. 
Brown  v.  Central  Pac.  B.  Co.,  68  CaL  171,  7 
Pie.  447,  8  Pac.  828. 


In  an  action  by  a  servant  against  his  mas- 
ter for  injuries  caused  by  defects  in  appli- 
ances, plaintiff  need  not  allege  that  he  did 
not  know  of  the  existence  of  the  defect. — 
Magee  v.  North  Pac.  C.  B.  Co.,  78  Cal.  430, 
12  Am.  St.  Bep.  69,  21  Pac.  114. 

In  an  action  for  personal  injuries  caused 
by  the  alleged  careless  maintenance  of  ma- 
chinery, consisting  of  an  iron  rod,  with  a 
hook  at  each  end  by  which  it  was  attached 
to  a  chain,  which  at  its  lower  end  was  con- 
nected with  a  lever,  the  whole  hanging  sus- 
pended from  a  beam,  an  averment  in  a  com- 
plaint "that  said  machinery  and  apparatus 
were  then  and  there  unsafe,  and  the  chain 
aforesaid  was  not  securely  fastened,  and  the 
hook  aforesaid  was  defective  and  unfit  for 
the  purpose  of  holding  and  supporting  said 
chain  and  lever,  and  by  reason  thereof  the 
said  chain  fell  from  said  hook  and  down  upon- 
the  plaintiff,"  clearly  includes  a  defect  in 
the  method  by  which  the  rod  and  chain  were 
attached,  the  phrase  "by  reason  thereof"  not 
being  referable  solely  to  some  defect  in  the 
texture  or  strength  of  the  hook. — ^Monaghan 
V.  Pacific  Boiling  Mill  Co.,  81  Cal.  190,  22 
Pac.  590. 

A  complaint  alleging  that  defendant  negli- 
gently left  open  a  hatchway  on  its  vessel, 
and  that  plaintiff's  intestate  was  struck  and 
thrown  down  said  hatchway  by  the  negli- 
gence of  defendant's  employee  in  loading  the 
vessel,  states  a  cause  of  action. — ^Davies  v. 
Oceanic  S.  S.  Co.,  89  Cal.  280,  26  Pac.  827. 

A  complaint  in  an  action  by  a  servant  to 
recover  damages  for  personal  injuries,  which 
alleges  that  the  injuries  described  resulted 
from  the  use  of  defective  apparatus  de- 
scribed, supplied  by  the  master  for  the  ser- 
vant's use,  with  notice  of  its  defective  con- 
dition, in  breach  of  the  alleged  duty  of  the 
master  to  supply  him  with  good  apparatus  of 
the  kind  described,  states  a  cause  of  action; 
and,  at  least  in  the  absence  of  a  special  de- 
murrer, is  not  defective  in  not  expressly  aver- 
ring the  negligence  of  the  master. — Silveira 
▼.  Iverson,  125  Cal.  266,  57  Pac.  996. 

In  determining  whether  the  complaint  of  a 
servant  for  alleged  negligence  of  his  em- 
ployer, in  failing  to  provide  ropes  with  which 
to  lash  mining-poles  longer  than  the  skip, 
which  were  lowered  in  a  mining  shaft  in 
which  plaintiff  was  working,  and  that  a  pole 
longer  than  the  skip  fell  down  the  shaft  to 
his  injury,  states  a  cause  of  action  as  against 
a  general  demurrer,  the  complaint  is  to  be 
liberally  construed  with  a  view  to  substan- 
tial justice,  and  any  mere  ground  of  special 
demurrer  for  uncertainty  of  the  pleading,  in 
failing  distinctly  to  allege  that  the  pole  by 
which  he  was  injured  was  being  lowered 
down  the  shaft  unlashed,  must  be  resolved  in 
support  of  the  complaint. — Manning  v.  App 
Cons.  Gold  Min.  Co.,  149  Cal.  35,  84  Pac.  657. 

In  an  action  by  an  employee  against  his 
employer  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  occasioned  by  tho 
tatter's  negligence,  mere  allegations  of  tho 
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legal  dutj  of  an  employer  to  Ms  employees  in 
the  matter  of  furnishing  suitable  tools  and 
appliances,  and  keeping  the  same  in  proper 
repair,  tender  no  issue  of  facts,  and  the  faH- 
nre  to  deny  them  in  the  answer  in  no  way 
affects  the  determination  of  the  case,  which 
must  be  determined  upon  the  facts  admitted 
or  proved,  in  the  light  of  the  law  as  settled 
by  the  statutes  and  decisions. — Sterne  v. 
Mariposa  Commercial  Sb  Mining  Co.,  163  Cal. 
516,  97  Pae.  66. 

In  an  action  to  recover  for  personal  inju- 
ries to  an  employee,  based  upon  the  theory 
that  the  employer  failed  to  exercise  due  care 
in  the  selection  of  an  incompetent  coem- 
ployee  through  the  instrumentality  of  whom 
the  injury  was  occasioned,  an  allegation  in 
the  complaint  that  the  defendant  "did  care- 
lessly and  negligently  employ  and  retain"  the 
incompetent  eoemployee,  is  a  sufficient  aver- 
ment of  the  defendant's  failure  to  exercise 
due  care  in  his  original  selection. — ^Lowe  v. 
Ban  Francisco  etc.  B.  Co.,  154  Cal.  573,  98 
Pac.  678. 

When  the  plaintiff's  complaint  avers  that 
defendant  operated  the  machine  while  it  was 
insufficiently  provided  with  guards,  such 
averment  is  equivalent  to  an  allegation  of 
negligence;  and  it  was  not  required  to  aver 
that  defendant  knew  of  the  defect  of  which 
plaintiff  con^plained. — Quinn  v.  Electric 
Laundry  Co.,  155  Cal.  500,  17  Ann.  Cas.  1100, 
101  Pac.  794. 

In  an  action  for  damages  from  lead-poison- 
ing caused  to  plaintiff  while  employed  in 
defendant's  leadworks,  a  complaint  which  al- 
leges the  defendant's  knowledge  of  the  dan- 
gerous character  of  the  employment,  the 
plaintiff's  ignorance  of  such  danger,  and  the 
fact  that  the  defendant  negligently  failed,  at 
the  time  it  employed  plaintiff,  or  thereafter, 
to  warn  or  inform  him  of  the  danger. of  such 
employment,  states  a  sufficient  cause  of  ac- 
tion.—Pigeon  V.  W.  P.  Fuller  Sb  Co.,  156  C«L 
691,  105  Pac.  976. 

It  appearing  that  defendant  knew  the  dan- 
gerous character  of  the  employment,  the  aver- 
ment that  defendant  negligently  failed  to 
warn  the  plaintiff  of  the  danger,  was  an 
averment  that  defendant  knew,  or  should 
have  known  that  plaintiff  stood  in  need  of 
warning. — Pigeon  v.  W.  P.  Fuller  ft  Co,,  156 
CaL  691,  105  Pac.  976. 

It  was  not  the  plaintiff's  duty  to  anticipate 
the  defense  of  contributory  negligence  in  his 
complaint  or  to  allege  the  nonexistence  of 
circumstances  which  might  preclude  recov- 
ery under  section  1970  of  the  Civil  Code. — 
Jacobson  ▼.  Oakland  Meat  ft  Packing  Co., 
161  Cal.  425,  Ann.  Cas.  1913B,  1194,  119  Pac. 
653. 

It  is  held  that  an  averment  that  plaintiff 
was  led  by  the  chief  engineer  "to  believe  that 
said  guard  would  be  replaced  immediately" 
was  of  an  ultimate  fact,  sufficient  to  apprise 
defendant  of  the  issue  he  was  called  upon  to 
meet.    No    pleading   of   evidentiary   matter 


was '  required,  and  there  was  no  merit  in  a 
special  demurrer  for  uncertainty  as  to  that 
averment. — Jacobson  v.  Oakland  Meat  ft 
Packing  Co.,  161  CaL  425,  Ann.  Cas.  1913B, 
1194,  119  Pac.  653. 

A  complaint  in  an  action  for  injuries  to 
the  person  of  a  night  employee  of  the  defend- 
ant, resulting  from  the  removal  of  an  iron 
guard  from  cog-wheels  over  which  he  must 
reach  in  the  course  of  his  employment  to 
operate  machinery  for  an  electric  motor, 
which  shows  that  he  had  operated  It  suc- 
cessfully for  more  than  a  year;  that  the 
guard  was  removed  for  repair,  with  a  promise 
of  the  chief  engineer,  under  whom  he  worked, 
to  have  it  in  place  zor  his  next  employment, 
but  that  it  was  neither  replaced  nor  was 
he  warned  that  it  was  not  in  place  or  of  dan- 
ger in  his  employment,  and  that  in  the  dim 
light  he  did  not  observe  its  absence,  and  in 
forgetfulness  of  its  removal  did  his  work  as 
usual,  to  his  serious  injury,  states  a  cause  of 
afttion. — Jacobson  v.  Oakland  Meat  ft  Pack- 
ing Co.,  161  Cal.  425,  Ann.  Cas.  1913B,  JL194, 
119  Pac.  653. 

In  an  action  by  such  employee  to  recover 
damages  for  personal  injuries  occasioned  by 
coming  in  contact  with  such  exposed  gearing, 
a  complaint,  notwithstanding  a  general  alle- 
gation of  the  absence  of  knowledge  on  thi 
part  of  the  employee  of  the  danger  incident 
to  his  work,  is  demurrable,  if  the  specific 
allegations  thereof  show  that  he  must  have 
known  of  the  defects  and  the  danger  there- 
from.— Bresette  v.  £.  B.  ft  A.  L.  Stone  Co., 
ie2  Cal.  74,  121  Pac.  312. 

While  it  is  not  essential  for  a  plaintiff  in 
his  complaint  to  anticipate  either  tiie  defense 
of  contributory  negligence  or  assumption  of 
risk  by  alleging  facts  negativing  either,  still 
the  rule  is  well  established  that  where  the 
allegations  of  the  complaint  do  affirmatively 
show  contributory  negligence  or  assumption 
by  the  plaintiff  of  the  peril  producing  injury, 
the  pleading  fails  to  state  a  cause  of  action 
for  damages. — Bresette  v.  E.  B.  ft  A.  L. 
Stone  Co.,  162  CaL  74,  121  Pae.  312. 

A  complaint  for  injuries  to  a  miner  frona 
fall  of  part  of  the  roof  of  the  mine,  alleging 
that  the  defendants  who  employed  bim  in  ex- 
cavating  the  mine  negligently  maintained  m 
chamber  without  necessary  supports  or  propa, 
to  prevent  the  roof  and  walls  from  sinking, 
and  that  water  percolated  through  the  same 
causing  it  to  become  soft,  disintegrated  and 
loosened,  and  thereby  rendered  it  an  unaaf  e 
and  dangerous  place  to  work;  and  that  de- 
fendants had  full  notice  and  knowledge   of 
aU  the  facts  before  the  injury,  and  that  plain- 
tiff had  no  knowledge,  or  means  of  knowledge, 
of  the  unsafe  or  dangerous  condition  of  saici 
stope  or  of  the  causes  thereof,  states  a  canae 
of  action.    It  cannot  be  said  from  such  alle* 
gations  that  the  unsafe  condition  of  the  stope 
was   so  plainly   apparent   that   the   plaintiff 
must  be  held  to  have  had  knowledge  thereof. 
Bird  V.  TJtiea  Gold  Min.  Co.,  2  CaL  App.  674. 
84  Pac.  256. 
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The  complaint  is  not  defective  in  omitting 
to  allege  the  character  of  the  work  in  which 
the  plaintiff  was  engaged  at  the  time  and 
place  of  action.  It  was  sufficient  to  allege 
the  negligence  of  the  defendant  in  general 
terms;  and  if  the  character  of  the  work  was 
each  that  he  must  be  deemed  to  have  assumed 
the  risk  of  working  in  a  dangerous  place,  this 
is  a  matter  of  affirmative  defense  to  be  shown 
bj  the  defendant,  and  need  not  be  negatived 
b7  the  plaintiff.— Bird  v.  Utica  Gold  Min.  Co., 
t  CaL  App.  674,  84  Pac.  256. 

A  complaint  for  injuries  to  a  servant  fail- 
ing to  allege  that  plaintiff's  negligence  did  not 
cause  the  injury,  is  demurrable.-— Schreiner  v. 
Grant  Bros.,  3  Cal.  App.  661,  86  Pae.  912. 

A  complaint  to  recover  damages  suffered  by 
plaintiff  while  in  the  employment  of  the  de- 
fendants, in  constructing  a  roadbed,  and  en- 
gaged in  taking  charge  of  a  work  where 
blasting  was  required,  which  merely  alleges 
that  while  so  engaged,  by  reason  of  the  neg- 
ligence "of  the  defendants  and  their  ser- 
vants," he  received  the  injury  complained  of, 
doee  not  show  that  the  plaintiff  himself  was 
not  the  servant  whose  negligence  caused  the 
accident,  and  a  demurrer  thereto  was  prop- 
erly sustained.  Averments  that  defenaants 
did  not  employ  a  competent  powder  foreman, 
and  that  they  employed  plaintiff  without  tell- 
ing him  of  the  danger,  do  not  supply  the 
essential  defect  in  the  complaint. — Schreiner 
V.  Grant  Bros.,  3  CaL  App.  661,  86  Pac.  912. 

A  complaint  by  a  servant  against  his  mas- 
ter for  alleged  injuries  sustained  through  the 
aUeged  negligence  of  the  master  in  furnish- 
ing an  insecure,  unsafe  and  defective  rope 
for  a  scaffolding  which  broke,  precipitating 
plaintiff  to  the  ground,  which  avers  "that 
the  said  rope  was  one  of  the  usual  and  neces- 
sary appliances  used  and  necessary  in  the 
vrork,  plaintiff  was  employed  to  do  by  said 
defendant,"  who  "well  knew  that  said  rope 
which  broke  as  aforesaid  was  unsafe,  inse- 
eure  and  defective,"  but  "failed,  neglected 
and  refused  to  remove  the  same,  and  to  sup- 
ply a  safe  and  secure  rope  in  its  stead,"  and 
that  plaintiff's  injuries  "were  not  sustained 
through  any  fault  of  said  plaintiff,"  states 
a  cause  of  action,  and  a  general  demurrer 
thereto  was  properly  overruled. — Bort  ▼. 
Qnadt,  8  Cal.  App.  290,  96  Pac.  815. 

The  rule  that  where  it  clearly  appears  that 
the  appliance  was  constructed  by  the  servant 
hinaself ,  or  by  him  and  his  fellow-servants, 
from  material  furnished  by  the  employer,  he 
is  not  liable  for  any  neglect  in  the  prepara- 
tion of  the  appliance,  has  no  application  to 
the  case  stated  in  the  complaint,  in  which 
it  is  admitted  upon  demurrer  that  the  rope 
which  broke  was  itself  an  appliance. — Bort 
▼.  Quadt,  8  CaL  App.  290,  96  Pac.  815. 

"Vthere  the  complaint  sets  forth  the  ser- 
vant's care,  custody  and  management  of  the 
powder,  from  which  his  duty  is  implied  to 
use  care  to  prevent  an  explosion  thereof,  and 
shows  the  clear  and  unmistakable  violation 
of  his  duty  as  such  servant,  it  thus  appears 


by  necessary  implication  that  the  servant  was 
acting  within  the  scope  of  his  authority  in 
negligently  permitting  or  causing  the  explo- 
sion, and  an  express  allegation  to  that  effect 
is  not  required. — ^Fisher  v.  Western  Fuse  & 
Explosives  Co.,  12  Cal.  App.  739,  108  Pac.  659. 

Although,  if  the  complaint  had  fully 
charged  that  the  injury  had  resulted  from 
negHgence  in  one  respect  only,  it  would  be 
limited  to  that  charge,  yet,  where  no  such 
limitation  is  made,  but  the  complaint  sets 
forth  facts  constituting  negligence  in  two  re- 
spects, leaving  negligence  to  be  inferred  from 
the  facts  stated,  the  complaint  cannot  be  con- 
strued as  importing  that  the  plaintiff  relied 
any  more  upoxi  the  negligence  to  be  inferred 
from  the  averments  concerning  the  defective 
trolley-pole,  than  upon  the  negligence  to  be 
inferred  from  the  averments  as  to  the  omis- 
sion to  instruct  and  warn  the  plaintiff  as  to 
the  dangerous  and  hazardous  character  of  the 
work  in  which  he  was  ordered  to  engage. — 
O'Connell  v.  United  Bailroads,  19  Cal.  App. 
36,  124  Pac.  1022. 

In  an  action  by  a  servant  for  personal  in- 
juries, a  complaint  was  not  insufficient,  in 
failing  to  fdlege  negligence  upon  the  part  of 
the  defendant,  where  it  was  alleged  that  the 
injury  was  occasioned  by  reason  of  defend- 
ant's negligent  acts  performed  through  a  fore- 
man; the  designation  of  the  agent  or  servant 
through  whose  acts  the  negligence  arose  does 
not  detract  from  the  force  of  the  char|[e  that 
defendant's  negligence  occasioned  the  injury. 
BCcLain  v.  Dahlstrom  Metallic  Door  Co.,  19 
Cal.  App.  475,  126  Pac.  891. 

In  an  action  by  an  administrator  to  recover 
damages  resulting  from  the  death  of  plain- 
tiff's intestate,  alleged  to  have  been  caused 
by  the  negligent  operation  of  an  elevator,  a 
complaint  which  fails  to  allege  that  the 
defendant  corporation  knew  of  the  employ- 
ment of  an  unskilled  person  to  operate  such 
elevator  or  had  anything  to  do  in  employing 
him  or  directing  his  work,  or  which  fails  to 
allege  that  the  shaft  was  a  dangerous  place 
to  work  from  any  inherent  or  visible  defect, 
07  shows  why  the  shaft  became  a  dangerous 
or  unsafe  place  in  which  to  work  other  than 
that  it  became  so  because  the  elevator  was 
being  operated  by  an  unskilled  person,  of 
which  fact  it  is  not  alleged  that  defendant 
corporation  knew  or  had  reason  to  know  or 
suspect  from  anything  noticeable  or  to  which 
its  attention  was  drawn,  is  clearly  insufficient. 
Lang  V.  Lilley  &  Thurston  Co.,  20  Cal.  App. 
223,  128  Pac.  1028. 

In  an  action  to  recover  damages  for  the 
death  of  a  conductor  on  a  freight  train,  killed 
while  riding  on  a  runaway  car  which  was 
derailed  after  beins  switched  on  to  a  side- 
track, where  the  defendant  railroad  company 
contends  that  the  negligence  of  the  company 
with  respect  to  the  insufficiency  of  the  brakes 
is  not  charged  in  the  complaint,  such  conten- 
tion is  without  merit  where  the  complaint 
alleges  "that  at  the  time  when  said  car  was 
so  switched,  as  aforesaid,  the  brakes  upon 
the  same  were  out  of  repair,  and  insufficient 
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to  hold  said  car/'  and  "that  said  accident 
occurred  by  reason  of  the  negligence  of  de- 
fendant and  its  servants  as  employees,  as 
hereinbefore  set  forth/'  This  is  a  sufficient 
charge  of  negligence  with  respect  to  the  in- 
sufficiency of  the  brakes. — Sandidge  ▼.  Atchi- 
son, T.  ft  S.  F.  B.  Co.,  193  Fed.  867,  113  C.  C. 
A.  653. 

A  complaint  in  an  action  to  recoyer  dam- 
ages for  personal  injuries  alleged  that  on 
February  20,  1908,  the  plaintiff  was  employed 
by  the  defendant  in  error,  a  corporation  en- 
gaged in  manufacturing  and  storing  acids, 
powder,  dynamite,  and  other  high  explosires, 
as  a  track  foreman  on  a  certain  tramway  con- 
nected with  said  business;  that  on  that  date, 
while  engaged  in  such  business,  the  defend- 
ant in  error  negligently  and  carelessly  had 
and  kept  stored,  in  a  building  which  it  used 
for  such  manufacturing  purposes,  a  great 
quantity  of  dynamite  and  other  high  explo- 
sives, approximately  thirty  thousand  pounds 
thereof;  that  by  reason  of  the  negligence  and 
earelessness  of  the  defendant  in  error  in  stor- 
ing such  dynamite  and  other  high  explosives 
the  said  great  quantity  thereof  and  other 
high  explosives  so  stored  was  permitted  to 
and  did  explode;  that  the  explosion  caused  an 
explosion  of  other  dynamite  and  high  explo- 
sives belonging  to  the  defendant  in  error  and 
in  its  possession,  and  that  by  the  second  ex- 
plosion the  plaintiff  in  error  was  injured. 
H^ld  to  be  sufficient  to  sustain  a  cause  of  ac- 
tion.— Lucid  V.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  199  Fed.  377,  378,  118  C.  C.  A. 
61. 

Pleading.    41  L.  B.  A.  145. 

Pleading  federal  employer's  liability  act. 
Ann.  Cas.  1914C,  171. 

Pleading  particular  cause  of  injury  as 
waiver  of  right  to  rely  on  res  ipsa 
loquitur.     24  L.  B.  A.  (N.  S.)  788. 

Sufficiency  of  general  allegations  of  mas- 
ter's negligence.    59  L.  B.  A.  252. 

Sufficiency  of  general  allegations  as  to 
structure  and  appliances.  59  L.  B.  A. 
258. 

Sufficiency  of  general  allegations  of  negli- 
gence as  to  place  of  work.  59  L.  B.  A. 
253. 

With    relation    to    competent    and 

careful   fellow-servants.    59   L.  B.   A. 
263. 


Sios. 


Ajnmdmeiit  of. 


In  an  action  to  recover  damages  alleged 
to  have  been  suffered  from  defendant's  neg- 
ligence in  failing  to  brace  a  trench  wall, 
which  fell  upon  plaintiff  while  employed  by 
defendant  in  digging  the  trench,  the  court 
properly  allowed  an  amendment  to  the  com- 
plaint to  set  forth  a  fact  discovered  during 
the  trial,  which  was  before  known  to  defend- 
ant and  unknown  to  plaintiff,  that  the  earth, 
which  seemed  to  be  solid  from  grass  upon  the 
top,  was  weakened  by  a  prior  treneh  exca- 


vated by  the  defendant  close  to  the  wall, 
which  was  covered  with  loose  soil,  and  was 
an  additional  cause  of  the  caving  of  the 
trench  upon  which  plaintiff  was  employed. — 
Byan  v.  Oakland  Gas  Light  ft  Heat  Co.,  10 
Cal.  App.  484,  102  Pac.  558. 

It  was  not  only  within  the  discretion  of 
the  court  to  allow  the  proposed  amendment 
of  the  complaint,  if  necessary,  to  set  up  new 
facts  developed  during  the  trial,  which  did 
not  constitute  a  new  cause  of  action  for  neg- 
ligence, but  merely  stated  another  and  addi- 
tional fact  so  developed,  which  is  claimed  to 
have  caused  or  contributed  to  the  caving  in 
of  the  trench;  but  the  court  properly  allowed 
the  same  in  furtherance  of  justice,  and  with 
a  view  to  disposing  of  the  case  on  its  merits. 
Byan  v.  Oakland  Gas  Light  ft  Heat  Co.,  10 
Cal.  App.  484,  102  Pac.  558. 

Where  the  proposed  amendment  was  made 
to  conform  to  evidence,  which  did  not  take 
defendant  by  surprise,  and  defendant  asked 
for  no  continuance  to  allow  further  evidence 
on  his  behalf,  the  court  was  not  required  to 
impose  such  terms  for  the  amendment  as 
would  be  required  if  a  continuance  were  made 
necessary  thereby. — ^Byan  v.  Oakland  Gas 
Light  ft  Heat  Co.,  10  Cal.  App.  484,  102  Pac 
558. 

Amending  complaint  in  action  against 
master  for  personal  injuries  by  chan- 
ging description  of  place  of  injury  as 
introducing  new  cause  of  action.  Ann. 
Cas.  1915B,  219. 

§104.    Flea  or  answer. 

An  averment,  in  the  answer  in  a  servant's 
action  for  injuries,  that  the  injury  was  caused 
by  the  plaintiff's  own  negligence,  is  insuffi- 
cient as  an  averment  that  the  injury  was 
caused  by  the  negligence  of  fellow-servants. — 
Conlin  v.  San  Francisco  etc.  B.  Co.,  36  Cal. 
404. 

In  an  action  by  an  employee  of  a  railroad 
company  against  the  company  for  the  care- 
less construction  of  a  winch,  whereby  he  was 
injured  while  in  the  performance  of  his  duty, 
it  was  held  that  the  defendant  could  not  rely 
upon  a  defense  that  the  injury  was  caased 
by  the  negligence  of  another  employee,,  with- 
out an  allegation  thereof  in  the  answer.  A 
mere  averment  that  the  injury  was  caused  by 
the  plaintiff's  own  negligence  is  not  sufficient. 
Conlin  v.  San  Francisco  etc.  B.  Co.,  36  Cal. 
404. 

Where  a  complaint  for  injuries  received  by 
a  brakeman  in  an  accident  caused  by  cattle 
which  had  come  on  the  track,  through  de- 
fective fences,  did  not  state  that  the  def eeta 
causing  the  accident  were  unknown  to  plain- 
tiff, but  the  answer  alleged  that  the  accident 
was  caused  by  plaintiff's  negligence,  the  lat- 
ter can  show  that  he  did  not  know  of  sneli 
defect. — Magee  v.  North  Pac.  C.  B.  Co.,  78 
Cal.  430,  12  Am.  St  Bep.  69,  21  Pac.  114. 

Allegations  in  the  answer  that  plaintiff's 
injuries  were  caused  by  his  own  negligeneey 
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and  that  but  for  hia  negligence  he  would 
not  have  been  injored,  anthorize  plaintiff 
to  testify  on  hia  own  behalf  that  the  defects 
causing  the  accident  were  unknown  to  him. — 
Magee  ▼.  North  Pac.  C.  B.  Co.,  78  Cal.  430, 
12  Am.  St.  Bep.  69,  21  Pac.  114. 

Where  a  complaint  is  demurrable  because 
it  shows  that  the  plaintiff  was  injured  by 
the  negligence  of  a  fellow-servant,  such  fact 
need  not  be  pleaded  in  an  answer. — Mann  v. 
(ySnlHvan,  126  Cal.  61,  77  Am.  St.  Bep.  149, 
58  Pac.  375. 

The  negligence  of  a  fellow-servant  cannot 
be  invoked,  unless  it  is  set  up  in  the  answer 
as  an  affirmative  defense. — I^jng  v.  Mount 
Shasta  etc.  Spring  Co.,  135  CaL  141,  67  Pac. 
48. 

The  assumption  of  the  ordinary  risks  of  his 
employment  by  the  plaintiff  is  matter  of  de- 
fense which  must  be  pleaded  as  such,  else 
it  cannot  be  ruled  upon. — Boin  v.  Spreckels 
Sugar  Co.,  155  Cal.  612,  102  Pac.  937. 

The  defense  of  negligence  of  a  fellow-ser- 
vant cannot  be  invoked  unless  it  be  pleaded. 
Beeve  v.  Colusa  Gas  &  Electric  Co.,  152  Cal. 
99,  92  Pac.  89. 

It  is  not  an  abuse  of  discretion  to  refuse 
leave  to  amend  the  answer,  either  before 
the  impanelment  of  the  jury  or  after  the 
submission  of  the  evidence,  in  an  action  for 
personal  injuries,  in  order  that  the  assump- 
tiofi  of  the  risk  by  the  plaintiff  may  be  set 
forth,  where  the  question  involved  in  the  as- 
sumption of  risk  is  tried  and  treated  as  an 
issue. — ^Baxter  v.  Biverside  Portland  Cement 
Co.,  22  CaL  App.  199,  133  Pac.  1150. 

The  defense  of  assumption  of  risk  is  one 
thmt,  under  the  practice  in  California,  must 
be  pleaded  by  the  defendant. — ^Lueid  v.  E.  I. 
Da  Pont  De  Nemours  Powder  Co.,  199  Fed. 
377,  380,  118  C.  C.  A.  61,  citing  Magee  v. 
North  Pac.  C.  B.  Co.,  78  Cal.  430,  12  Am.  St 
Bop.  69,  21  Pac.  114. 

As  to  the  necessitv  that  the  master  plead 
negligence  of  fellow-servant  in  order  to 
set  up  that  defense  in  action  of  the 
servant  for  injuries.  Ann.  Cas.  1913A, 
981. 

Violation  of  Sunday  law  as  a  defense.  2 
L.  B.  A.  521;  9  L.  B.  A.  321;  86  L.  B. 
A.  (N.  S.)  547. 

f  106.    Presmnptloiia  and  bnzden  of  proof. 

Accident  from  breaking  of  machinery  or. 
appliances  is  prima  facie  evidence  of  negli- 
gence only  when  shown  that  such  machinery, 
ete.,  was  properly  handled. — Madden  v.  Occi- 
dental ete.  S.  S.  Co.,  86  Cal.  445,  448,  25 
Pac.  5. 

Where  a  servant  was  injured  by  the  break- 
ing of  a  chain  used  in  raising  a  derailed  and 
-wrecked  car,  the  mere  fact  of  the  breaking 
at  the  chain  is  not  sufficient  to  authorise  any 
inferenee  or  presumption  that  the  master  had 
failed  to  exereise  reasonable  eare  in  its  selec- 


tion.— ^Brymer  v.  Southern  Pacific  Co.,  90  CaL 
496,  27  Pac.  371. 

The  burden  is  on  the  servant  to  prove  neg- 
ligence on  the  part  of  the  master,  and  he 
must  show  that  the  appliance  was  radically 
faulty,  or  so  generally  obsolete  that  its  adop- 
tion or  retention  would  indicate  negligence, 
and  that  the  master  knew  or  had  notice  that 
it  was  defective;  and  no  presumption  of  neg- 
ligence can  arise  from  the  mere  fact  of  the 
injury  or  accident. — Sappenfield  v.  Main 
Street  ete.  B.  Co.,  91  Cal.  48,  27  Pac.  590. 

A  master  is  presumed  to  have  done  bis  duty 
in  the  selection  of  competent  servants,  and 
there  is  no  presumption  that  a  fellow-servant 
is  incompetent  or  careless. — Beaslej  v.  San 
Jose  Fruit  Packing  Co.,  92  Cal.  388,  28  Pae. 
485. 

The  servant's  knowledge  of  a  defect  in  the 
platform  and  his  means  of  knowledge  are 
matters  of  defense,  and  the  burden  is  upon 
the  defendant  to  prove  such  defense. — Alex- 
ander V.  Central  Lumber  etc.  Co.,  104  Cal. 
532,  38  Pac.  410. 

In  an  action  for  injuries,  where  the  defense 
was  negligence  of  a  fellow-servant,  the  bur- 
den is  not  on  plaintiff  to  show  that  the  in- 
juries were  not  caused  by  such  negligence. — 
Bjorman  v.  Ft.  Bragg  Bedwood  Co.,  104  Cal. 
626,  38  Pac.  451. 

A  superintendent  engaged  to  supervise  the 
construction  of  a  tunnel,  and  who  visited  the 
work  once  or  twice  a  day,  must  be  presumed 
to  know  as  much  as  his  workmen  as  to  the 
general  requirements  to  make  the  place  rea- 
sonably safe  from  the  fall  of  overhanging 
rock. — Hanley  v.  California  Bridge  etc.  Co., 
127  Cal.  232,  47  L.  B.  A.  597,  59  Pac.  577. 

Where  the  plaintiff  was  employed  in  a 
quarry,  in  which  blasting  was  done  from  a 
high  cUff,  and  in  which  the  conditions  of 
danger  constantly  changed  as  the  work  pro- 
gressed, and  was  injured  by  the  sliding  of 
a  rock  upon  him,  and  it  is  not  shown  that 
defendant  or  any  one  representing  a  master 
had  any  better  means  of  knowledge  of  the 
danger  than  plaintiff,  the  mere  fact  that  the 
rock  slipped  and  caused  the  injury  is  not 
prima  facie  evidence  of  defendant's  negli- 
gence. The  burden  is  upon  the  plaintiff  to 
show  that  the  injury  was  due  to  defendant's 
negligence. — Thompson  v.  Cal.  Construction 
Co.,  148  Cal.  35,  82  Pac.  367. 

The  fact  that  no  one  had  been  previously 
hurt  by  bein^  in  the  way  of  sliding  rocks, 
coming  down  m  the  ordinary  course  of  blast- 
ing in  a  high  cliff,  does  not  establish  any 
presumption  that  there  was  no  danger  there- 
from, or  that  due  care  had  been  theretofore 
used,  does  not  establish,  in  the  absence  of 
evidence,  that  proper  precautions  to  prevent 
the  rocks  from  sliding  were  not  taxen  by 
the  defendant. — Thompson  v.  Cal.  Construc- 
tion Co.,  148  Cal.  35,  82  Pac.  367. 

In  an  action  by  an  employee,  based  upon 
the  employer's  fsilure  to  exercise  such  ordi- 
nary care,  it  is  incambaiit  on  the  plaintiff  t9 
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show  that  the  fellow-seryant  causing  the  in- 
jvLTj  was  in  fact  incompetent  for  the  posi- 
tion to  which  he  was  assigned,  that  the  em- 
ployer at  the  time  of  his  selection  therefor 
either  knew  or  by  the  exercise  of  ordinary 
care  would  have  known  of  such  incompetencji 
and  that  such  incompetency  was  the  cause 
of  the  accident. — Still  v.  San  Francisco  etc. 
Ry.  Co.,  154  CAl.  559,  129  Am.  St.  Bep.  177, 
20  li.  B.  A.  (N.  8.)  S22,  98  Pae.  672. 

In  such  an  action,  the  ordinance  requiring 
employee  running  elevator  to  have  a  license, 
is  simply  evidence  of  the  obligation  resting 
on  the  master  in  the  selection  of  his  em- 
ployees, and  it  was  not  necessary  for  the 
plaintiff  to  show  that  it  had  not  been  re- 
pealed. The  presumptibn,  in  the  absence  of 
evidence,  was  that  it  was  still  in  foree.^ 
Cragg  V.  Los  Angeles  Trust  Co.,  154  Cal.  663, 
16  Ann.  Cas.  1061,  98  Pac.  1063. 

The  dangers  incident  to  getting  near  highly 
charged  electric  wires  is  presumed  to  be 
familiar  to  men  of  average  intelligence. — 
Andrews  v.  Valley  Ice  Co.,  167  CaL  11,  138 
Pac.  699. 

The  plaintiff  had  the  burden  of  proof  to 
show  that  his  injury  was  owing  to  the  neg- 
ligence of  the  defendant;  and,  under  the  cir- 
cumstances appearing,  the  mere  happening 
of  the  accident  is  not  prima  facie  evidence 
of  neglect  on  the  part  of  the  master. — Pre 
V.  Standard  Portland  Cement  Co.,  9  Cal.  App. 
591,  100  Pac.  122. 

The  leaving  open  of  the  trap-door  when 
descending  to  start  the  relief-pump  is  not 
contributory  negligence  justifying  a  nonsuit, 
where  there  is  no  evidence  that  any  rocks 
or  earth  ever  fell  through  the  same;  nor 
could  his  failure  to  stop  the  regular  pump 
in  which  his  thumb  was  crushed  as  the  re- 
sult of  a  cave  knocking  him  from  the  ladder 
as  he  was  ascending  constitute  contributory 
negligence  as  matter  of  law,  there  beins  no 
evidence  that  the  regular  pump  tended  to 
cause  any  caving. — Jackson  v.  Southern  Pa- 
cific Co.,  11  Cal.  App.  101,  103  Pac.  1098. 

In  an  action  by  a  mother  to  recover  for 
the  death  of  a  boy  sixteen  and  a  half  years 
old,  who  had  been  employed  as  a  lever-man 
and  transferred  to  dangerous  machinery,  the 
burden  was  upon  the  defendant  to  establish, 
by  a  preponderance  of  the  evidence,  its  de- 
fense of  the  contributory  negligence  of  the 
deceased,  and  that  such  negligence  was  the 
proximate  cause  of  the  accident  and  death. — 
Clark  V.  Tulare  Lake  Dredging  Co.,  14  Cal. 
App.  414,  112  Pac.  564. 

It  appears  that  the  case  is  that  of  a  lad 
of  tender  years  and  immature  judgment,  who 
had  been  assigned  to  other  work  of  very  re- 
mote, if  any,  danser,  and  who  was  without 
experience  in  handling  complicated  and  dan- 
gerous machinery,  and  who  was  placed,  at 
an  hour  of  the  night  when  he  ought  to  be 
asleep,  in  charge  of  the  most  dangerous  part 
of  the  machinery  as  a  substitute  for  an  adult 
absentee,  which  work  he  was  not  qualified 
to  pexf  orm,  and  while  assisting  another  adult 
im  Mstoring  a  removed  cable  on  unguarded 


machinery,  without  adequate  light,  he  was 
caught  in  the  machinery  and  lost  his  life 
thereby,  it  being  admitted  by  the  president 
of  the  companv  that  if  the  adult  employee 
had  not  been  absent,  the  boy  would  not  have 
lost  his  life. — Clark  v.  Tulare  Lake  Dredg- 
ing Co.,  14  Cal.  App.  414,  112  Pac.  564« 

The  burden  was  upon  the  defendant  to 
show  that  those  in  authority  over  the  dredger 
not  only  warned  the  boy  of  the  danger  at- 
tendant upon  the  discharge  of  the  duties  of 
a  *'deck-hand"  having  charge  of  the  principal 
machinery  of  the  dredger,  but  also  to  show 
that,  if  such  warning  was  given,  it  was  so 
given  that  the  deceased  fully  appreciated  and 
realized  the  danger  by  which  he  was  sur- 
rounded.-—Clark  V.  Tulare  Lake  Dredging  Co., 
14  Cal.  App.  414,  112  Pac.  564. 

Where  a  stevedore  was  injured  by  the  fall 
of  coal  upon  him  from  a  defective  hoisting 
bucket,  which  bucket  had  been  rejected  as 
unfit  for  use  by  a  foreman  in  another  part 
of  the  vessel,  in  the  absence  of  evidence 
showing  a  knowledge  on  the  part  of  the  plain- 
tiff of  such  defective  condition  of  the  bucket, 
it  will  not  be  presumed  that  he  assumed  the 
risk'  attendant  upon  the  use  of  such  bucket, 
and  the  defendant  will  be  held  liable. — ^Hayes 
V.  Western  Fuel  Co.,  19  Cal.  App.  634,  127 
Pac.  518. 

In  an  action  by  a  stevedore  for  personal 
injuries  caused  by  the  fall  of  coal  from  a 
defective  bucket  used  in  hoisting  coal  from 
the  hold  of  a  vessel,  the  btirden  is  upon  the 
defendant  to  show  that  the  plaintiff  actu- 
ally had,  or  ought  to  have  had,  knowledge 
of  the  defective  condition  of  said  bucket, 
together  with  the  fact  that  he  understood, 
comprehended  and  appreciated  the  dangers 
incident  to  the  use  of  such  bucket. — ^Hayes 
V.  Western  Fuel  Co.,  19  Cal.  App.  634,  127 
Pae.  518. 

The  burden  is  on  an  employee,  snln^  his 
employer  for  personal  injuries,  affirmatively 
to  prove  negligence  on  the  part  of  the  em- 
ployer.— Campbell  v.  Southern  Pae.  B.  Co., 
21  Cal.  App.  175,  181  Pac.  80. 

A  presumption  of  negligence  on  the  part  of 
an  employer  does  not  arise  from  the  fact  of 
injury  to  an  employee  in  the  course  of  his 
employment. — Campbell  v.  Southern  Pac.  B. 
Co.,   21   Cal.  App.   175,  131   Pac.  80. 

Where  the  relation  of  the  parties  is  that 
of  employer  and  employee,  it  is  not  the  uni- 
versal rule  that  the  happening  of  the  accident 
is  not  itself  a  circumstance  tending  to  show 
negligence  on  the  part  of  the  defendant.  In 
this  action  by  an  employee  for  injuries  sus- 
tained by  a  fall  from  a  walkins-beam  on  an 
oil  derrick  by  reason  of  the  collapse  of  the 
roof  of  the  derrick,  the  falling  of  the  roof, 
when  the  derrick  and  apparatus  were  being 
used  in  the  ordinary  and  in  a  proper  way, 
prima  facie  establishes  negligence,  although 
it  appears,  from  such  casual  observations  as 
had  been  made,  that  no  defectiveness  or  in- 
security of  the  roof  or  its  fastenings  had  been 
observed,  but  it  alao  appeare  tli*t  bo  ntmi 
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ioBpection  had  been  made  for  the  direct  par- 
pose  of  ascertaining  whether  the  derrick  was 
in  a  safe  condition. — Ingalls  v.  Monte  Cristo 
Oil  ft  Dev.  Co.,  23  Gal.  App.  652,  139  Pae.  97. 

While  it  is  true  that  negligence  may  some- 
times be  implied  from  a  defective  appliance, 
yet  in  order  to  warrant  such  inference,  the 
defect  must  be  patent  and  obvions,  and  a 
failure  to  discover  it  the  result  of  carelessness. 
Erskine  ▼.  Chino  Yal.  Beet  Sugar  Co.,  71  Fed. 
270. 

The  burden  of  proof  is  on  the  plaintiff  to 
f!how  negligence  as  to  the  cause  of  an  ex- 
plosion of  a  steam  drum,  and,  further  to 
prove  that  defendant  failed  to  exercise  rea- 
sonable care  in  keeping  the  drum  in  a  safe 
condition. — California  Navigation  Sb  Imp.  Co., 
In  re,  110  Fed.  670. 

A  person  wholly  inexperienced  in  mining, 
by  going  to  work  as  a  "nracker,"  only  as- 
sames  the  ordinary  riaks  and  dangers  incident 
to  sueh  employment.  He  has  nothing  to  do 
with  the  timbering  of  the  mine,  and  kas  the 
Tight  to  assume  that  the  timbering  would 
be  done  by  his  employer  in  a  proper  manner. 
Mountain  Copper  Co.  v.  Van  Buren,  133  Fed. 
1,  66  C.  C.  A.  151. 

It  is  the  general  rule  that  in  actions  by 
employees  against  their  employers  for  inju- 
ries sustained  through  negligence,  the  mere 
faet  of  the  injury  creates  no  presumption  of 
negligence  on  the  part  of  the  employer,  and 
that  the  doctrine  of  res  ipsa  loquitur  does 
not  apply.  The  reason  of  the  rule  is  that 
ordinarily  it  eannot  be  known  with  reason- 
able certainty  that  the  injury  did  not  result 
from  the  negligence  of  some  fellow-servant, 
or  that  it  did  not  result  from  a  risk  of  the 
employment  which  the  employed  assumed,  in- 
clnding  that  of  the  negligence  of  his  fellow- 
servants.  But  the  rule  is  not  inexorable,  and 
there  are  eases  in  which  the  maxim  "res  ipsa 
loquitnr^  should  be  held  to  apply  even  to  ac- 
tions brought  by  employees  against  their  em- 
ployeiB. — Lucid  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  199  Fed.  377,  378,  118  C.  C.  A. 
61. 

In  an  action  by  an  employee  for  damages 
^or  personal  injury,  the  substance  of  the  com- 
plaint in  charging  negligence  is  that  the  de- 
fendant negligently  and  carelessly  had  and 
kept  stored,  in  the  building  in  which  it  was 
engaged  in  manufacturing  dynamite,  a  great 
quantity  of  dynamite  and  other  hieh  explo- 
sives, approximately  thirty  thousand  pounds. 
:From  the  very  nature  of  the  allegations,  the 
assumption  that  the  negligence  may  have 
been  the  act  of  a  fellow-servant  is  excluded, 
and  it  would  seem,  therefore,  that  the  maxim 
"res  ipsa  loquitur"  should  apply. — ^Lucid  v.  E. 
I.  Du  Pont  De  Nemours  Powder  Co.,  199  Fed. 
377,  380,  118  C.  C.  A.  61. 

Burden  of  proof.    41  L.  B.  A.  149. 

Burden  of  proof  as  to  practicability  of 
guarding  machinery  from  which  ser- 
vant has  sustained  injury.  18  Ann« 
Gas.  183. 


Burden  of  proof  of  knowledge  by  em- 
ployee of  latent  danger.    11  Ann.  Cas. 

lie. 

Burden  of  proof;  opinions  as  evidence. 
41  L.  B.  A.  149. 

Burden  of  proving  contributory  negli- 
gence under  employers'  liability  act. 
33  L.  B.  A.  (N.  S.)   1218. 

Burden  of  proving  contributory  negli- 
gence under  fellow-servant  act.  33  L. 
B.  A.  (N.  S.)  1219. 

Failure  to  call  employee  as  witness  as 
raising  presumptioii  against  party  to 
action.     Ann.  Cas.  1914A,  917. 

May  breach  of  duty  to  employ  or  retain 
none  but  competent  seryants  be  in- 
ferred in  fact  from  their  incompetency. 
20  L.  B.  A.  (N.  S.)  322.  . 

May  incompetency  of  minor  to  perform 
duties  of  a  particular  employment  be 
inferred  from  his  minority  alone.  20 
L.  E.  A.  (N.  S.)  331.  ^. 

Presumption  as  to  servaiSIs  knowledge. 
27  L.  B.  A.   (N.  8.)   954. 

Plresumj^tion  and  burden  of  proof  as  to 
capacity  of  minor  servant  to  compre- 
hend and  avoid  danger.  29  L.  B.  A. 
(N.  S.)  487. 

Presumption  of  negligence  of  master 
from  unexplained  starting  of  machinery 
injuring  servant.  1  L.  B.  A.  (N.  8.) 
298. 

§  106.    AdrntsslbUltj  of  evidence. 

Evidence  that  soon  after  an  accident  to 
an  employee  caused  by  a  defective  pin  in  its 
car  the  railway  company  substituted  a  new 
and  safer  pin  in  all  its  cars  is  incompetent 
as  an  admission  of  prior  negligence. — Sappen- 
field  V.  Main  St.  etc.  B.  Co.,  91  Cal.  48,  27 
Pac.  590. 

The  fight  of  a  servant  to  recover  from 
the  master  for  injuries  received  by  him  from 
defective  machinery  depends  upon  the  negli- 
gence of  the  master  in  respect  to  the  ma- 
chinery upon  which  the  servant  is  employed 
to  work,  and  cannot  be  maintained  by  show- 
ing negligence  on  the  part  of  the  master  in 
reference  to  other  machinery  with  which  the 
servant's  employment  has  no  connection,  un- 
less such  machinery  is  in  some  way  incidental 
to  the  service  in  which  he  was  engaged,  and 
was  the  proximate  cause  of  the  injury. — 
Kauffman  v.  Maier,  94  Cal.  269,  18  L.  B.  A. 
124,  29  Pac.  481. 

Upon  the  question  of  reasonable  care,  upon 
the  assumption  that  putting  up  a  "strap" 
was  the  personal  duty  of  the  employer,  the 
employer  is  entitled  to  show  that  it  was 
''put  up  in  the  manner  in  which  suck  straps 
are  usually  put  up,"  though  such  d^idence 
would  not  be  conclusive  proof  of  due  care; 
but  it  is  a  proper  matter  to  be  considered 
by  the  jury  in  arriving  at  a  conclusion  upon 
the  subject. — ^Bums  v.  Sennett,  99  Cal.  363, 
33  Pac.  916. 

Evidence  is  admissible  to  show  that  in- 
etruetions  were  given  to  pick  ont  quick  and 
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active  men  to  work  at  the  aheara,  lo  that 
thej  might  get  away  from  the  shears  in  ease 
of  accident,  as  tending  to  show  that  defend- 
ant knew  the  shears  to  be  a  dangerous  in- 
strumentality: but  it  is  not  error  to  exclude 
a  question  which  is  leading,  or  which  calls 
for  the  opinion  of  the  witness  giving  such 
evidence. — Pacheco  v.  Judson  Mig.  Co.,  113 
Cal.  541,  45  Pac.  833. 

On  the  issue  of  whether  an  employee  had 
been  properly  instructed  in  the  use  of  a 
specific  machine,  it  cannot  be  shown  that 
other  employees  had  been  instructed  in  regard 
to  its  use. — YerdeUi  v.  Gray's  Harbor  Com- 
mercial Co.,  115  Cal.  517,  47  Pac.  364,  778. 

Where  an  experienced  stevedore  who  had 
long  been  employed  as  such  at  S.,  is  there 
injured  by  the  falling  of  lumber  which  was 
being  lowered  through  a  hatchway  to  the 
hold  of  a  vessel,  where  he  is  taking  it  away, 
and  the  issue  is  whether  there  was  a  suffi- 
cient warning,  and  whether  he  had  assumed 
the  risk  of  the  way  in  which  it  was  lowered, 
evidence  is  admissible  which  tends  to  show 
what  was  customary  among  stevedores  in  S. 
in  handling  such  lumber,  and  what  the  re- 
spective duties  were  of  the  workmen  engaged 
in  the  work— especially  of  the  hatchman  and 
others  engaged  in  lowering  the  lumber. — Hen- 
nesey  v.  Bingham,  125  Cu.  627,  58  Pac.  200. 

In  an  action  for  negligence  of  a  master 
in  furnishing  defective  appliances,  evidence 
is  not  admissible  to  show  that  the  defects 
were  remedied  after  the  accident. — Hanley 
V.  California  Bridge  etc.  Co.,  127  Cal.  232, 
47  L.  B.  A.  597,  59  Pac.  577. 

It  is  proper  to  inquire  of  a  witness  whether 
a  defect  in  an  unsound  rope  could  have  been 
discerned  or  discovered  by  the  use  of  ordi- 
nary diligence;  and  the  question  as  to  how 
it  can  be  determined  whether  a  rope  has 
become  rotten  and  unsound  is  not  objection- 
able as  not  being  a  proper  subject  (^  opin- 
ion evidence. — Silveira  v.  Iversen,  128  Cal. 
187,  60  Pac.  687. 

Evidence  that  an  employer  carried  acci- 
dent insurance  to  protect  itself  against  loss 
from  injuries  to  its  employees  was  inadmis- 
sible in  an  action  against  the  employer  for 
injuries  to  an  employee. — Boche  v.  Llewellyn 
Ironworks  Co.,  140  Cal.  563,  74  Pac.  147. 

Evidence  in  an  action  by  an  employee  for 
personal  injuries  that  the  employer  requested 
an  insurance  company  insuring  the  employer 
against  loss  from  injuries  to  its  employees 
to  defend  the  action  was  inadmissible. — 
Boche  V.  Llewellyn  Ironworks  Co.,  140  Cal. 
563,   74  Pac.   147. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  of  a  prior  accident  in  the 
aame  place,  and  occasioned  in  a  similar  man- 
ner, ascertained  by  the  master  when  making 
an  investigation  of  plaintiff's  accident,  was 
inadmissible. — Boche  v.  Llewellyn  Iron  Works 
Co.,  140  Cal.  563,  74  Pac.  147. 

In  an  action  for  injuries  to  a  miner  from 
Alleged  defects  in  hoisting  machinery,  an 
objection  to  a  question  asked  in  rebuttal,  aa 


to  whether  a  properly  constructed  appliance 
would  have  prevented  an  occurrence  similar 
to  that  occasioning  the  accident,  was  prop- 
erly sustained. — ^Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700,  74  Pac  307. 

In  an  action  for  the  death  of  a  servant 
owing  to  the  fall  of  a  derrick,  a  photograph 
taken  a  few  days  after  the  accident,  showing 
workmen  actually  at  work  repairing  the  der- 
rick^ was  introduced  in  evidence  without  ob- 
jection, and  a  witness  then  testified  that  the 
morning  after  the  accident  he  visited  the 
place  where  the  derrick  was,  and  saw  work- 
men handling  the  ties  on  which  the  rails  had 
rested  to  which  the  derrick  had  been  clamped, 
and  that  they  were  so  decayed  that  when  the 
men  carried  them  away  and  threw  them 
down  some  of  them  broke.  It  was  plaintiff's 
theonr  that  the  accident  had  been  caused  by 
the  decayed  ties.  Held,  that  the  mere  fact 
that  the  witness  stated  facts  from  which  the 
jury  might  infer  that  repairs  were  being 
made  did  not  render  the  evidence  inadmis- 
sible.— Dyas  V.  Southern  Pac.  Co.,  140  CaL 
296,  73  Pac.  972. 

In  an  action  for  injuries  to  a  miner  for 
alleged  defects  in  hoisting  machinery,  evi- 
dence as  to  the  experience  of  the  mine  super- 
intendent, offered  by  plaintiff  for  the  pur- 
pose of  accounting  for  the  alleged  defects,  is 
properly  excluded. — Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700,  74  Pac.  307. 

In  an  action  for  injuries  to  a  miner  from 
alleged  defects  in  hoisting  machinery,  an  ob- 
jection to  a  question  ask^  the  mine  superin- 
tendent as  to  whether  he  knew  the  de^h  of 
shaft  in  view  at  the  time  tne  company  first 
placed  the  machinery  is  properly  sustained, 
though  its  purpose  was  to  show  that  the 
shaft  was  sunk  to  a  greater  denth  than  was 
at  first  intended,  and  for  which  tne  appliances 
were  inadequate. — Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700,  74  Pac.  307. 

The  court  erred  in  excluding  evidence  as 
to  the  purposes  for  which  the  rope  and  other 
appliances  were  furnished,  and  that  the 
miners  were  properly  instructed  as  to  the 
proper  use  of  tnem,  and  were  never  instructed 
to  the  contrary. — Gribben  v.  Yellow  Aster 
Min.  etc.  Co.,  142  Cal.  248,  75  Pac.  839. 

It  was  prober  to  disallow  inquiries  made 
on  cross-examination  of  such  expert  witness 
as  to  whether  the  trestle  as  he  testified  it 
should  have  been  constructed  would  "bring 
absolute  safety  to  the  employees  of  the  road," 
and  whether  "it  would  be  sufficiently  safe 
for  a  passenger  train  to  run  over,"  where 
the  only  proper  question  was  as  to  whether 
it  was  a  reasonably  safe  trestle  for  the  uses 
to  which  it  was  subjected — viz.,  for  logging 
purposes — and  where  the  witness  had  already 
stated  on  cross-examination  that  "it  is  neces- 
sary to  have  a  trestle  constructed  in  the  way 
I  have  described  in  order  with  reasonable 
safety  to  carry  such  loads  as  they  were  ac- 
customed to  carry  over  those  trestles." — 
Bundy  v.  Sierra  Lumber  Co.,  149  Cal.  772,  87 
Pac.  622. 
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Tbe  testimony  of  a  brakeman  as  to  a  eon- 
▼enatioB  before  the  accident  with  an  agent 
of  the  defendant,  whose  dutj  it  was  to  ex- 
amine the  condition  of  the  trestle,  and  to 
report  any  need  of  repairs  to  the  trestle,  in 
which  conversation  snch  agent  requested  him 
to  ask  the  trestleman  to  go  to  work  on  the 
trestle  in  question,  and  said,  "That  trestle 
is  going  down  and  will  kill  the  whole  outfit 
of  you;  it  is  in  bad  shape,"  and  that  he  de- 
livered the  message  as  requested,  was  ad- 
missible aa  part  of  the  res  gestae,  to  show 
defendant's  knowledge  of  the  defective  con- 
dition of  the  trestle;  and  it  was  also  proper 
to  allow  the  civil  engineer  to  testify  that 
he  had  prior  to  the  accident  called  the  at- 
tention of  the  manager  of  the  road  to  the 
defective  system  of  stringers  used  on  the 
trestles  and  bridges  on  defendant's  road,  to 
show  defendant's  knowledge  of  such  defects 
in  the  construction  of  the  trestle  in  question. 
Bnndy  v.  Sierra  Lumber  Co.,  149  Cal.  772, 
87  Pac.  622. 

An  experienced  surveyor  and  civil  engineer, 
shown  to  be  skilled  in  bridge  and  trestle  build- 
ing, was  properly  qualified  as  an  expert,  and 
was  properly  allowed  both  to  testify  to  his 
own  observation  and  knowledge  of  the  trestle 
in  question  and  as  an  expert  to  the  manner  in 
which  it  was  originally  constructed  and  the 
particular  defeets  in  its  construction,  and  aa 
to  how  the  trestle  in  its  entirety  should  have 
been  properly  constructed  to  render  it  reason- 
ably safe  for  the  purposes  for  which  it  was 
intended  to  be  used,  and  to  state  that  the  man- 
ner in  which  the  stringers  were  placed  upon 
the  trestle,  and  the  absence  of  bents,  caps, 
and  bolted  timbers,  and  the  use  of  nails  or 
spikes  instead  of  bolts  in  all  parts  of  the 
trestle,  rendered  it  unsafe  in  use. — Bundy  v. 
Sierra  Lumber  Co.,  149  Cal.  772,  87  Pac.  622. 

In  determining  the  competency  of  the 
brakeman  to  perform  the  duties  assigned  him 
of  switching  at  a  particular  place,  evidence 
was  admissible  that  such  place  was  a  partic- 
ularly difficult  plaee  in  which  to  switch.^ 
Peters  v.  Southern  Pacific  Co.,  160  Cal.  48, 
116  Pac.  400. 

In  such  an  action,  where  there  is  but  a 
slight  margin  of  evidence  in  favor  of  the 
proposition  that  the  plaintiff  used  due  care 
in  connecting  the  wires  of  the  battery  with 
the  charges  and  in  cleaning  out  the  holes 
after  an  attempted  discharge,  evidence  to 
the  effect  that  the  conduct  of  the  plaintiff 
in  such  respect  conformed  to  what  a  reason- 
able man  should  have  done  or  concluded  from 
the  facts  before  him,  is  erroneous  and  will  be 
deemed  prejudicial.  Whether  the  plaintiff, 
under  the  circumstances,  acted  with  the  care 
required  of  a  reasonable  man,  was  for  the 
jury  to  determine. — ^Arnold  v.  California 
Standard  Portland  Cement  Co.,  161  Cal.  522, 
119   Pac.  913. 

Tn  such  an  action,  questions  asked  the 
plaintiff  and  other  witnesses,  designed  to 
shew  nnder  whose  control  and  management 
the  men  engaeed  upon  the  work  were,  were 
proper,  and  did  not  call  for  the  conclusions 


of  the  witnesses. — Majors  v.  Connor,  162  CaL 
131,  121  Pac.  371. 

The  son  of  the  injured  mason,  who  was 
himself  a  mason  and  had  worked  with  him 
before  and  since  the  accident,  is  qualified^ 
both  as  an  expert  and  as  an  intimate  ac- 
quaintance, to  testify  as  to  the  amount  of 
work  which  his  father  could  do  at  his  trade 
after  the  accident  as  compared  with  that 
which  he  could  accomplish  before. — ^Majors 
V.  Connor,  162  Cal.  131,  121  Pac.  371. 

The  plaintiff  may  also  be  asked  whether  he 
gave  the  man  who  built  such  piers  any  in- 
structions how  to  build  them.  Such  question 
calls  for  a  fact,  tending  to  support  the 
plaintiff's  theory  that  under  his  contract  ot 
employment  he  was  a  servant  and  not  an  in- 
dependent contractor. — Majors  v.  Connor,  162 
Cal.  131,  121  Pac.  371. 

In  an  action  by  a  servant  for  personal  in- 
juries caused  by  the  incompetency  of  a 
fellow-servant,  evidence  of  individual  acts 
tending  to  show  negligence  or  incompetency 
is  admissible  for  the  purpose  of  showing  that 
the  employee  was  in  fact  incompetent. — Wor- 
ley  V.  Spreckels  Bros.  Commercial  Co.,  163 
Cal.  60,  124  Pac.  697. 

Evidence  of  individual  acts  tending  to  show 
negligence  or  incompetency  is  admissible  for 
the  purpose  of  showing  that  the  employee  was 
in  fact  unfit  or  incompetent.  Consequently 
there  was  no  error  in  allowing  evidence  that 
on  a  prior  occasion  the  winchman,  while  act- 
ing as  such  for  the  defendant,  had  caused 
damage  to  property  by  reason  of  his  manner 
of  handling  the  winch,  and  that  such  matter 
was  known  to  the  defendant. — ^Worley  v. 
Spreckels  Bros.  Com.  Co.,  163  Cal.  60,  124  Pac. 
697. 

It  is  competent  for  the  plaintiff  to  show  in 
such  an  action  that  the  work  was  being 
"rushed"  hr  the  foreman,  that  his  orders 
along  that  line  were  given  in  such  a  manner 
as  to  impel  the  workmen  to  great  speed,  as 
bearing  upon  the  action  of  the  plaintiff  in 
obeying  implicitly,  without  examination  as  to 
the  probable  effect  of  sueh  evidence. — ^Price  ▼. 
Northern  Electric  B.  Co.,  168  Cal.  173, 142  Pac. 
91. 

Evidence  that  defendant  previously  never 
had  any  trouble  of  any  kind  and  that  no  one 
was  injured  on  the  wheel  before  the  injury 
to  plaintiff,  was  properly  excluded  as  incompe- 
tent and  irrelevant  and  immaterial  to  the  issue 
of  defendant's  negligence  as  the  cause  of  the 
injury  complained  of. — Sheehan  v.  Hammond, 
2  Cal.  App.  371,  84  Pac.  340. 

In  an  action  for  the  death  of  an  employee 
in  consequence  of  a  logging  train  falling 
through  a  trestle,  evidence  of  the  proper 
method  of  ascertaining  the  soundness  of  the 
timbers  forming  the  trestle  held  admissible. 
Bowen  v.  Sierra  Lumber  Co.,  3  Cal.  App.  312, 
84  Pac.  1010. 

In  an  action  for  the  death  of  an  employee  in 
consequence  of  a  logging  train  falling  through 
a  trestle,  certain  evidence  of  an  expert  trestle 
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builder    held    admissible. — ^Bowen    t.    Sierra 
Lumber  Co.,  3  Cal.  App.  312,  84  Pac.  1010. 

Though  it  is  established  law  that  mere  sub- 
sequent repairs  after  the  accident  are  in- 
admissible to  establish  a  negligent  condition 
at  the  time  of  the  accident,  jet  where  the 
condition  of  the  machine,  independently  of 
the  repairs,  is  first  shown,  and  the  necessity 
of  the  repairs  is  made  apparent,  evidence  of 
such  repairs  could  not  prejudice  the  defend- 
ant, especially  where  the  defendant,  after  the 
repairs,  procured  an  order  that  the  jury  should 
yiew  and  inspect  the  machine,  in  effect 
thereby  representing  that  the  machine  was  in 
the  same  condition  in  which  it  was  at  the 
time  of  the  accident,  thereby  curing  any  er- 
ror in  the  evidence  of  repairs. — ^Brunger  v. 
Pioneer  Boll  Paper  Co.,  8  Cal.  App.  691,  92 
Pac.  1043. 

In  an  action  for  damages  for  injuries  caused 
by  the  negligence  of  the  defendant,  as  an  em- 
ployer, in  furnishing  an  unsafe  machine  for 
the  performance  of  plaintiff's  duties  as  ser- 
vant, evidence  that  the  machine  had  formerly 
passed  through  a  fire  and  been  repaired,  and 
that  a  few  days  before  and  after  the  accident, 
it  was  in  an  unsafe  condition,  and  that  it  was 
then  repaired  and  adjusted  by  the  defendant, 
and  that  the  repairs  were  the  result  of  a  min- 
ute examination  of  the  machine  by  an  expert 
mechanic,  which  demonstrated  their  necessity, 
was  admissible,  as  tending  to  show  the  unsafe 
condition  of  the  machine  at  the  time  of  the 
accident. — ^Brunger  v.  Pioneer  Boll  Paper  Co., 
6  Cal.  App.  691,  92  Pac.  1043. 

Evidence  as  to  the  declaration  of  the  de- 
ceased as  to  his  going  to  the  engine-room  a 
few  minutes  before  the  explosion  occurred  will 
be  aided  by  the  presumption  that  he  was  go- 
ing there  in  and  about  the  business  of  the 
defendant,  where  there  is  no  evidence  or  con- 
tention to  the  contrary;  and  the  fact  that  he 
stated  his  object  in  going  could  not  have  in- 
jured the  defendant.— De  Witt  v.  Floriston 
Pulp  &  Paper  Co.,  7  Cal.  App.  774,  96  Pac.  397. 

In  an  action  bv  an  employee  for  personal 
injuries  sustained  in  using  a  hand-press  in 
the  manufacture  of  brick,  it  is  not  prejudicial 
to  permit  him  to  testify  whether  he  appre- 
ciated the  danger. — Barckdall  v.  Simons 
Brick  Co.,  21  CaL  App.  686, 132  Pac.  846. 

If  the  plaintiff  aUeges  that  the  defendant 
was  negligent  in  not  warning  him  of  the 
danger,  and  the  defendant  specially  pleads 
the  defense  of  contributory  negligence,  evi- 
dence that  another  employee  warned  the 
plaintiff  against  riding  on  the  coupling-pin  is 
admissible. — Glasspoole  v.  Pacific  Lumber 
Co.,  22  Cal.  App.  338,  134  Pac.  349. 

The  proof  as  to  reputation  could  be  ad- 
missible  only  for  the  purpose  of  imputing  to 
the  defendant  knowledge  of  a  fact  which 
had  become  a  matter  of  general  repute,  and 
hence  could  not  be  legally  admitted  until 
the  foundation  had  been  laid  in  proof  of  past 
acts  of  carelessnesa,  which  woula  in  itself  be 
sufficient  to  predicate  a  finding  of  the  fact 
of  ineompateney  upon;  nor  could  tha  evidence 


of  his  reputation  be  admissible  to 
fact  of  incompetency;  otherwise  a 
might  be  held  responsible  for  its 
refusal  to  discharge  a  perfectly 
but  otherwise  unpopular  employee.- 
Fresno  Flume  ft  Irr.  Co.,  24  Cal. 
141  Pac.  29. 


prove  the 
defendant 
failure  or 
competent 
-Young  V. 
App.  286, 


In  such  case  it  is  the  character,  not  the 
reputation  of  the  employee,  which  is  the 
primary  subject  of  consideration,  and  in  the 
absence  of  proof  of  specific  acts  of  careless- 
ness, sufficient  to  establish  his  character  in 
respect  to  negligence,  evidence  of  hie  repu- 
tation in  that  reepect  is  inadmissible. — 
Toung  V.  Fresno  Flume  Sb  Irr.  Co.,  24  Cal.  App. 
286,  141  Pac.  29. 

In  such  action  it  is  error  to  admit  in  evi- 
dence the  statement  of  the  general  foreman 
of  the  defendant,  accompanying  the  discharge 
of  the  foreman  of  the  blasting  crew  on  the 
day  after  the  accident,  to  the  effect  that  the 
injury  was  due  to  the  latter's  negligence. — 
Young  V.  Fresno  Flume  ft  Irr.  Co.,  24  Cal. 
App.  286,  141  Pac.  29. 

In  mn  action  for  the  death  of  the  engineer 
of  one  of  such  crews  through  the  negligence 
of  the  foreman  of  one  of  the  other  crews 
engaged  in  blasting,  evidence  of  the  general 
reputation  of  such  foreman  as  to  carelessness 
in  blasting,  to  show  negligence  on  the  part 
of  the  employer  in  retaining  him,  ia  not  ad- 
missible in  the  absence  of  prior  proof  of 
specific  acts  of  past  carelessness. — ^Young  v. 
Fresno  Flume  ft  Irr.  Co.,  24  CaL  App.  286,  141 
Pac  29. 

The  reason  for  this  rule  is  that  the  em- 
ployee causing  the  injury  and  the  person  in- 
jured, being  fellow-servants,  the  employer 
would  not  under  the  law  as  it  was  prior  to 
1907,  when  the  injury  occurred,  be  liable,  un- 
less it  ehould  be  shown  that  the  employer  waa 
negligent  in  retaining  the  careless  and  cul- 
pable employee  in  ita  service  after  it  knew  or 
should  have  known  of  his  incompetency.  In 
order  to  make  this  proof  two  things  were 
necessary  to  be  shown:  1.  That  the  culpable 
employee  was  in  fact  incompetent  by  reason 
of  his  habitual  carelessness;  and,  2.  That  the 
defendant  knew  or  should  have  known  of 
such  incompetency  prior  to  the  injury  com- 
plained of,  and  with  this  actual  or  imputed 
knowledge  negligently  retained  the  careless 
servant  in  its  employ. — ^Young  v.  Fresno 
Mume  ft  Irr.  Co.,  24  CaL  App.  286,  141  Pac. 
29. 

If  the  complaint  in  such  action  alleges  that 
there  was  not  sufficient  space  for  any  human 
being  to  stand  between  the  cars  and  any  of 
the  structures  described,  including  the  "pit,** 
witnesses  may  be  allowed  to  testify  that  they 
had  stood  beside  the  ''pit"  when  ears  of 
similar  dimensions  to  that  which  crushed  tha 
deceased  passed  them  without  coming  in  con- 
tact with  their  persons. — ^Polkinghorn  t. 
Biverside  Portland  Cement  Co.,  24  CaL  App. 
616,  142  Pac.  140. 

In  this  action  to  recover  damages  for  the 
death  of  a  laborer    at    tha    cement    mann- 
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faeturing  plant  of  the  defendant,  from  being 
eaught  bet  ween  a  car  and  the  planking  of 
roek  bins  located  in  dose  proximity  to  the 
track  upon  which  the  car  was  being  backed, 
there  was  no  error  in  refasing  to  permit  a 
witness  for  the  plaintiff  to  answer  a  ques- 
tion as  to  whether  he  knew  of  a  steel  car 
beinfl^  run  on  the  track  at  or  near  the  time 
of  the  accident  which  was  eo  wide  that  it 
bit  the  side  of  the  timbers. — ^Polkinghorn  ▼. 
Birerside  Portland  Cement  Co.,  24  Cal.  App. 
615,  142  Pac.  140. 

In  such  action  it  was  not  improper,  as  sug- 
gesting a  conclusion,  to  ^low  a  witness  to 
say  that  certain  planks  were  placed  "so  tbe 
men  could  go  from  this  half  of  the  bin  across 
there.*' — Polkinghom  v.  Birerside  Portland 
Cement  Co.,  24  Cal.  App.  615,  142  Pac.  140. 

The  testimony  of  a  witness,  in  describing 
conditions  which  might  have  affected  the 
ability  of  the  deceased  to  observe  his  danger, 
"I  never  noticed  dust  thick  enough  there 
that  you  could  not  see  a  distance  of  one  hutf- 
dred  fifty  feet,"  was  not  objectionable  on 
the  theory  that  because  the  witnese  used  the 
pronoun  in  the  second  person,  he  was  not 
giving  testimony  of  his  own  knowledge,  but 
an  opinion  as  to  what  persons  then  addressed 
might  have  been  able  to  do. — ^Polkinghorn 
V.  Riverside  Portland  Cement  Co.,  24  Cal.  App. 
615,  142  Pac.  140. 

Where  a  servant  has  been  injured  while 
working  in  a  tunnel,  in  an  action  for  damages 
therefor,  it  is  competent  to  show  the  defective 
character  of  the  timbering  sustaining  the 
walls,  and  the  master's  knowledge  thereof. — 
Swensen  v.  Bender,  114  Fed.  1,  51 C.  C.  A.  627. 

Where,  in  an  action  by  a  switchman  for 
damages  for  injuries  received  while  coupling 
ears,  the  evidence  showed  that  plaintiff  looked 
up  the  grade  before  stepping  between  the  cars, 
and  saw  no  other  cars  coming,  a  question  to 
the  foreman  in  charge  of  the  cars  sent  down 
the  grade  causing  the  accident  as  to  what  he 
would  have  done  if  he  had  seen  the  plaintiff's 
signal  to  stop  was  immaterial. — Masner  v. 
AtcMson,  T.  Sb  S.  F.  B.  Co.,  177  Fed.  618,  101 
a  C.  A,  244. 

Admissibility  ,  in  an  action  against  master 
for  negligent  act  of  servant,  of  evidence 
that  servant  was  discharged  subsequent 
to   accident.    Ann.  Cas.   1913A,  860. 

Admissibility  of  evidence,  in  action  by 
servant  against  master,  of  changes  or 
repairs  made  in  machinery  or  appli- 
ances after  accident.  11  Ann.  Cas. 
502;  Ann.  Cas.  1913E,  356. 

Admissibility  of  opinions  as  evidence. 
41  L.  B.  A.  153. 

Admissibility  of  opinion  evidence  as  to 
competency  of  servant.  19  Ann.  Cas. 
1151. 

Admissibility  of  opinion  evidence  as  to 
whether  work,  situation,  appliance, 
etc.,  is  dangerous.    7  Ann.  Cas.  463. 

Admissibility  of  reports  by  employee  to 
employer  to  proTO  fact  in  issue.    18 


L.  B.  A.  (N.  S.)  231;  25  L.  B.  A.  (N.  S.) 
930;  47  L.  B.  A.  (N.  S.)  830. 

Evidence  as  to  condition  prior  and  sub- 
sequent to  accident.  32  L.  B.  A. 
(N.  S.)   1085. 

Evidence  in  action  by  servant  against 
master  for  injuries  by  saw  operated  by 
machinery.     Ann.  Cas.  1913C,  138. 

Evidence  of  fellow-servant's  character. 
14  L.  B.  A.  (N.  S.)  757. 

Evidence  of  general  reputation  of  fellow- 
servant  for  incompetency  in  action  by 
servant  against  mdftter.  18  Ann.  Cas. 
927. 

Evidence  of  specific  instances  to  prove 
character  or  incompetency  of  servant. 
14  L.  B.  A.  (N.  S.)  756. 

Materiality  of  evidence  of  competency  of 
servant  in  action  for  damages  caused 
hy  his  negligence  to  third  person.  19 
Ann.  Cas.  997. 

Minority  of  servant  as  evidence  of  negli- 
gence of  master  in  employing  him.  48 
L.  B.  A.  380. 

Bules  of  master,  admissibility  of  in  evi- 
dence, in  action  to  recover  for  injuries 
caused  by  negligence  of  servant.  21 
Ann.  Cas.  147. 

Supplementing  employment  contract  by 
proof  of  collateral  oral  agreement. 
Ann.  Cas.  1914A,  458. 

S 107.    Weigbt  Slid  snflLciency  of  eyidence. 

The  gravamen  of  a  complaint  being  the  stop- 
page of  a  pipe  in  a  gasometer  through  de- 
fendant's aUeged  negligence,  and  the  conse- 
quent resistance  of  gas  against  the  gasometer, 
whereby  an  explosion  resulted,  while  the  evi- 
dence showed  that  the  resistance  could  not 
have  produced  the  accident,  and  that  the  only 
effect  the  stoppage  had  was  to  cause  the  trial 
of  the  injudicious  experiment  of  removing 
the  weights,  the  complaint  is  not  sustained, 
the  stoppage  not  being  a  proximate  cause  of 
the  injury. — ^Taylor  v.  Baldwin,  78  Cal.  517, 
21  Pac.  124. 

In  an  action  by  a  brakeman  against  a 
railroad  company  for  injuries  received  in  a 
collision  with  an  ox,  which  was  on  the  track 
through  defendant's  negligence  in  not  keep- 
ing up  proper  fences,  it  appeared  that  it  was 
apparent  to  anyone  who  looked  at  them  that 
the  fences  were  insufi&clent  to  turn  stock;  and 
it  was  known  that  cattle  had  frequently 
broken  through  them  while  plaintiff  was  in 
defendant's  employment,  when  the  train 
would  be  stopped,  and  the  cattle  driven  off 
the  track;  and  at  least  once  plaintiff  had  as- 
sisted in  driving  them  off.  But  there  was 
evidence  to  show  that  he  did  not  know  of 
the  particular  defect  causing  the  injury,  or 
that  means  had  not  been  taken  to  remedy  the 
defects.  The  court  charged  that  if  plaintiff 
knew  the  condition  of  the  fences,  or,'  as  a 
reasonably  prudent  man,  should  have  known 
it,    their    Terdlct    must    be    for    defendant. 
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Held,  that  a  verdiet  for  plaintiif  would  not  be 
disturbed. — Magee  ▼.  North  Pacific  C.  B.  Co., 
S  €al.  Unrep.  43.  20  Pac.  709,  rerersed  7S 
Gal.  430,  12  Am.  St.  Bep.  69,  21  Pac.  114. 

The  finding  of  the  jury  that  the  machin- 
ery waa  defective  and  unsafe  is  supported  by 
evidence  showing  that  the  rod  and  chain  were 
unfastened,  loose  jointed,  and  liable  every 
day  to  be  dislocated  by  a  blow  from  the 
crane. — ^Monaghan  v.  Pacific  Boiling' Mill  Co., 
81  Gal.  190,  22  Pac.  590. 

In  an  action  f oninjuries  causing  the  death 
of  a  brakeman  indle  attempting  to  couple 
can,  the  fact  that  the  character  of  couplhig 
used  by  defendant  was  in  general  use  among 
railroad  companies  only  tends  to  show  ordi- 
nary care  in  its  selection,  and  is  not  eondusive 
evidence  that  defendant  was  not  negligent. — 
Martin  v.  California  Cent.  By.  Co.,  94  CaL 
826,  29  Pac.  645. 

In  an  action  by  a  servant  against  the  mas- 
ter for  injuries  caused  by  the  breaking  of  the 
hook  of  the  upper  block  on  a  derrick  used  in 
moving  stone,  there  was  evidence  that  the 
hook,  which  was  of  wrought  iron,  broke  be- 
cause of  crystallization.  The  derrick,  block, 
and  hook  had  been  in  use  but  a  few  months. 
Defendant's  expert  testified  that,  if  the  iron 
had  been  flawless,  the  hook  could  have  been 
safely  used  for  about  five  vears  in  lifting 
from  seven  to  ten  tons,  while  plaintifTs  ex- 
pert testified  that  if  the  hook  was  new  it 
would  support  six  tons,  which  was  the  weight 
of  the  stone  being  raised  when  the  hook  broke. 
Held,  that  the  evidence  was  insufficient  to 
charge  defendant  with  negligence. — Lyons  v. 
Knowles,  3  Gal.  XTnrep.  846,  32  Pac.  883. 

Plaintiff  was  employed  as  a  sack-sewer  in 
defendant's  flour-mill,  and  to  do  such  other 
work  as  the  foreman  might  direct.  In  com- 
plying with  the  latter's  directions  to  assist  him 
in  taking  apart  some  rollers  on  one  side  of 
the  room  in  which  he  worked,  he  was  caught 
in  some  belts  and  rollers,  which  he  could  not 
see  on  account  of  the  darkness  of  the  room, 
and  which  were  not  protected  by  any  guards 
or  railing.  The  only  lantern  in  tne  room 
the  foreman  had  at  the  place  of  the  accident. 
The  evidence  on  plaintiff's  part  tended  to  show 
that  he  had  never  been  in  that  part  of  the 
r9bm,  and  did  not  know  of  the  location  of  the 
machinery  in  that  place.  Held,  that  a  ver- 
dict for  plaintiff  would  not  be  disturbed  on 
the  ground  that  he  was  guilty  of  contributory 
negligence.---(H8Son  v.  Schwabacher,  99  Cal. 
419,  34  Pac.  104. 

In  an  action  against  a  steamship  company 
for  personal  injuries  sustained  by  falling 
through  the  hatchway  of  defendant's  vessel, 
evidence  that  plaintiff  had  previously  worked 
on  the  vessel,  and  had  opportunity  to  learn 
the  position  of  the  hatchway,  and  that  it  was 
open  on  certain  occasions,  was  not  conclusive 
that  he  had  such  knowledge.— Smith  v.  Occi- 
dental &  Oriental  S.  S.  Co.,  99  Cal.  462,  34 
Pac.  84. 

Plaintiff  was  employed  as  a  sack-sewer  in 
defendant's  flour-ncdll,  and  to  do  tueh  other 


work  as  the  foreman  might  direct.  In  com- 
plying with  the  latter's  directions  to  assist 
him  in  taking  apart  some  rollers  on  one  side 
of  the  room  in  which  he  worked,  he  was 
caught  in  some  belts  and  rollers,  which  he 
could  not  see  on  account  of  the  darkness  of 
the  room,  and  which  were  not  protected  by 
any  guards  or  railing.  The  foreman  had  the 
only  lantern  in  the  room  at  the  place  of  the 
accident.  The  evidence  on  plaintUTs  part 
tended  to  show  that  he  had  never  been  in 
that  part  of  the  room,  and  did  not  know  of 
the  location  of  machinery  in  that  |daee. 
Held,  that  a  verdict  for  plaintiff  would  not 
be  disturbed  on  the  ground  that  he  had  as- 
sumed such  risk. — Gisson  v.  Schwabacher,  99 
Cal.  419,  34  Pac.  104. 

The  fact  that  an  engineer  once  ran  his 
train  in  forty  minutes  over  a  distance  sched- 
uled for  an  hour,  though  he  knew  that  hand- 
cars and  section  men  might  be  on  the  track 
up  to  ten  minutes  before  schedule  time,  no 
accident  having  in  fact  occurred,  does  not 
show  that  he  was  unfit  for  his  position,  and 
that  the  company  ought  to  have  discharged 
him  after  notice. — Holland  v.  Southern  Pac.- 
Co.,  100  Cal.  240,  34  Pac.  666. 

In  an  action  for  injuries  caused  by  the 
explosion  of  a  gas  generator,  where  the  tes- 
timony showed  that,  in  order  to  stop  a  leak 
in  the  generator,  plaintiff,  an  inexperienced 
man,  was  tightening  certain  bolts;  that  the 
work  was  dangerous,  while  the  generator  was 
under  pressure,  because  of  the  liability  of 
disturbing  the  strain  by  unequal  tightening 
of  the  bolts;  and  that  while  so  at  work  the 
generator  exploded — the  jury  were  satisfied 
in  finding  that  the  explosion  was  caused  by 
the  tightening  of  the  bolts  by  an  inexperi- 
enced workman. — Byan  v.  Los  Angeles  Ice 
etc.  Storage  Co.,  112  Gal.  244,  32  L.  B.  A. 
524,  44  Pac.  471. 

In  an  action  for  personal  injuries  it  ap> 
peared  that  plaintiff  had  been  employed  by 
defendant  as  a  carpenter,  and  afterward  aa 
a  general  laborer,  making  alterations  and  re- 
pairs. He  was  not  a  machinist,  nor  familiar 
with  machinery.  He  was  ordered  by  the  en- 
gineer in  charge  of  a  gas  generator  in  de- 
fendant's factory  to  tighten  certain  bolts  ia 
order  to  stop  a  leak.  It  appeared  that  gaa 
was  being  generated  at  the  time,  though 
working  pressure  had  not  been  reached;  that 
while  so  tightening  bolts  as  ordered,  the  gen- 
erator exploded.  There  was  testimony  that 
it  needed  skill  to  tighten  the  bolts  safely,  sa 
as  to  keep  the  strain  equal,  but  none  that 
plaintiff  possessed  that  skill,  or  that  he  had 
any  knowledge  of  the  machinery,  except 
what  he  may  have  picked  up  during  his  em- 
ployment, or  that  he  had  ever  done  similar 
work  before.  Held,  that  the  evidence  justi- 
fied a  verdict  for  plaintiff. — Byan  v.  Los 
Angeles  Ice  etc.  Storage  Co.,  112  CaL  244,  32 
L.  B.  A.  524,  44  Pac.  471. 

It  is  the  duty  of  a  master  to  use  due  dili- 
gence to  provide  his  servant  with  a  safe 
place  in  wnich  to  do  Ms  work.  Former  ex- 
perience of  safety  may  have  some  bearini^ 
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upon  the  queetion  as  to  whether  he  has  taken 
the  proper  precantions,  but  its  value  is  for 
the  jury  to  determine,  and  it  is  not  a  proper 
basis  of  an  instruction  to  find  for  the  defend- 
ant.— Hennesey  v.  Bingham,  125  Cal.  627,  58 
Pac.  200. 

Clear,  explieit,  and  uneontradieted  proof  is 
required  to  show  an  assumption  of  risk  or 
danger,  as  a  matter  of  law,  in  a  temporary 
employment  outside  of  the  regular  employ- 
ment of  the  servant;  and,  in  the  absence  of 
such  proof,  evidence  based  merely  upon  in- 
ference and  presumption,  and  not  necessarily 
proving  knowledge  by  the  servant  of  the  spe- 
cial danger  attending  such  temporary  em- 
ployment, raises  only  a  question  of  fact  for 
the  jury. — Daubert  v.  Western  Meat  Co.,  135 
Cal.  144,  67  Pac.  133. 

Where  an  injured  servant,  while  in  the  hos- 
]ntal,  under  the  charge  of  defendant's  physi- 
eians,  signed  a  statement  prepared  by  the 
physicians,  in  which  no  mention  was  made  of 
his  foreman  ordering  him  to  the  dangerous 
place  where  he  was  injured,  but  which  stated 
that  a  fellow-servant  called  him  to  such 
place,  though  inconsistent  with  plaintiff's  evi- 
dence on  the  trial  that  he  was  ordered  to  the 
place  to  assist  such  fellow-servant  by  the 
foreman,  was  not  sufficient  to  discredit  plain- 
tiff's testimony  on  that  issue. — Grijalva  v. 
Southern  Pac.  Co.,  137  Cal.  569,  70  Pac.  622. 

Evidence  in  an  action  by  a  miner  for  inju- 
ries from  defective  hoisting  machinery  held 
to  show  that  the  proximate  cause  of  the  in- 
jury was  the  negligence  of  a  fellow-servant 
in  charge  thereof. — ^Luman  v.  Golden  Ancient 
Channel  Min.  Co.,  140  Cal.  700,  74  Pac.  307. 

Evidence  in  an  action  by  a  miner  for  in- 
juries from  alleged  defective  appliances  for 
hoisting  held  to  sustain  findings  Uiat  the  ma- 
chinery was  not  defective. — Luman  v.  Golden 
Ancient  Channel  Min.  Co.,  140  Cal.  700,  74 
Pac.  307. 

Where  the  only  evidence  is,  that  the  de- 
ceased was"  ordered  by  the  foreman  to  do  the 
dangerous  work,  an  order  granting  a  nonsuit 
was  proper. — Turner  v.  ^uthern  Pac.  Co., 
142  Cal.  580,  76  Pac.  384. 

The  proper  proof  of  the  knowledge  or  ig- 
Borance  by  the  deceased  was  not  by  direct 
evidence  thereof,  but  by  proof  of  his  decla- 
rations or  of  circumstances  from  which  it 
can  Jml  inferred,  as  that  he  was  or  was  not 
informed,  or  that  he  was  in  a  position  in 
which  he  could  or  could  not  see,  and  such 
like  conditions.— Sneed  v.  Marysville  Gas 
•te.  Co.,  149  Cal.  704,  87  Pac.  376. 

A  verdict  for  damages  for  injury  to  a 
small  boy  is  supported  by  evidence  that  he 
was  regularly  employed  as  cash-boy  in  a 
store,  and  was  taken  therefrom  and  put, 
without  any  warning  or  instruction,  to  dan- 
gerous work,  of  which  he  had  no  experience 
or  knowledge,  in  removing  large  loaded 
trucks  of  merchandise  from  a  basement  to 
the  sidewalk,  on  a  rickety  and  uneven  ele* 
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vator  without  sides  to  prt>^<^i*  his/leg  from 
being  thrust  between  the  elevatojr*  and  ^side- 
walk by  a  sudden  movement  oi^  ^h^'  tfuq^, 
which  occupied  almost  the  entire  flo'br/fpacjn 
of  the  elevator,  and  was  liable  to  shift'  in 
transit,  and  that  by  reason  of  such  sudden 
shifting  his  leg  was  caught  and  mangled  so 
that  it  had  to  be  amputated. — Jenson  v.  Will 
&  Finck  Co.,  150  Cal.  398,  89  Pac.  113. 

Incompetency  on  the  part  of  a  conductor 
of  a  regular  schedule  train,  consists  of  a 
want  of  knowledge  by  him  as  to  the  meaning 
and  effect  of  telegraphic  orders  referring  to 
the  movement  of  his  train  in  relation  to 
other  trains  on  the  road.  When  such  incom- 
petency is  shown,  it  is  a  fair  inference  that 
a  reasonable  investigation  would  have  dis- 
closed it,  when  it  could  have  been  remedied 
by  proper  instructions.  In  the  present  case 
the  evidence  is  held  sufficient  to  sustain  the 
finding  by  the  jury  that  the  employer  had 
never  made  a  reasonable  investigation  as  to 
the  qualifications  of  the  conductor. — Still  v. 
San  Francisco  etc.  By.  Co.,  154  Cal.  559,  129 
Am.  St.  Bep.  177,  20  L.  B.  A.  (N.  S.)  322,  98 
Pac.  672. 

One  who  does  not  know  the  meaning  of 
the  rules  or  orders  used  on  a  railroad  relative 
to  the  movement  of  trains  is  absolutely  in- 
competent to  act  as  a  conductor  of  a  train 
thereon  where  he  would  be  called  upon  to 
follow  such  rules  and  orders  in  moving  his 
train.  In  the  present  case  the  evidence  is 
held  to  have  warranted  the  jury  in  finding 
that  the  conductor  whose  conduct  was  in 
question  was  without  this  knowledge,  and 
that  his  ignorance  in  this  respect  was  the 
sole  cause  of  the  accident. — Still  v.  San  Fran- 
cisco etc.  By.  Co.,  154  Cal.  559,  129  Am.  St. 
Bep.  177,  20  L.  B.  A.  (N.  S.)  322,  98  Pac  672. 

Still  V.  San  Francisco  and  Northwestern 
Bailway  Co.,  supra,  followed,  and  approved 
to  the  point  that  the  evidence  was  sufficient 
to  sustain  the  conclusion  of  the  jury  that  the 
conductor  whose  conduct  caused  the  injury 
complained  of,  at  the  time  of  his  employ- 
ment was  incompetent  by  reason  of  his  lack 
of  knowledge  of  the  meaning  of  the  rules 
and  orders  used  on  the  defendant's  railroad 
relative  to  the  movement  of  trains,  that  his 
ignorance  in  this  respect  was  the  sole  cause 
of  the  accident,  and  that  the  defendant 
failed  to  exercise  due  care  in  his  selection. — 
Lowe  V.  San  Francisco  ete.  B.  Co.,  154  Cal. 
573,  98  Pac.  678. 

An  employee  of  a  railroad  company  who  !■ 
ignorant  of  important  rules  governing  the 
discharge  of  hazardous  duties  assigned  to  him 
is  an  incompetent  employee. — Peters  v.  South- 
em  Pacific  Co.,  160  Cal.  48,  116  Pac.  400. 

In  an  action  by  a  brickmason  to  recover 
damages  for  personal  injuries  occasioned  by 
the  falling  of  a  wall  in  course  of  construc- 
tion, upon  which  he  was  working  at  the  time 
of  the  accident,  such  fall  being  due  to  the 
collapse  of  faultily  constructed  sustaining 
piers,  it  is  held  that  the  evidence  was  suffi- 
cient to  justify  the  jury  in  concluding  that 
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the  plaiptiff'Tmsl  tLot  an  independent  eon- 
tractor,  But  was  a  servant  of  the  defendants, 
wit>iili  the,  meaning  of  section  2009  of  the 
OiwJ.-Oode.— Majors  v.  Connor,  162  Cal.  131, 
IK  *ac.  371. 

;  •  -  *  Where  it  was  the  eustom  to  control  the 
'  operation  of  a  winch  hj  orders  given  the 
winchman  in  the  English  language,  the  jury 
were  justified  in  concluding  that  one  who,  by 
reason  of  his  lack  of  knowledge  of  that  lan- 
guage, was  unable  at  once  to  appreciate  the 
meaning  of  a  direction  so  given  him,  was  not 
fit  or  competent  for  the  discharge  of  the 
duties  of  such  position.  In  the  present  case, 
the  evidence,  although  conflicting,  is  held 
sufficient  to  support  the  conclusion  that  the 
winchman  was  so  deficient  in  his  knowledge 
of  the  English  language,  and  that  the  accident 
to  the  slingman  was  due  to  his  inability  to 
understand  an  order  given  him  in  connection 
with  the  operation  of  the  winch. — ^Worley  v. 
Bpreckels  Bros.  Com.  Co.,  163  Cal.  60,  124 
Fac.  697. 

The  mere  fact  that  the  rope,  the  breaking 
of  which  caused  the  accident,  belonged  to 
the  owner  of  the  building,  would  not  render 
the  owner  liable,  in  the  absence  of  any  show- 
ing that  he  insisted  upon  its  use  by  the  em- 
ployees of  the  contractor. — ^Fay  v.  German 
General  Ben.  Soc,  163  Cal.  118,  124  Pac.  844. 

In  this  action  against  a  municipal  corpora- 
tion for  damages  sustained  by  the  plaintiff 
while  employed  as  an  oiler  on  a  dredger  en- 
gaged in  doing  municipal  work,  and  while  in 
the  act  of  assisting  in  raising  a  part  of  the 
dredger  called  the  "diggerhead,"  which  had 
broken  off  and  fallen  into  the  water,  there 
was  sufficient  evidence  to  sustain  the  finding 
that  the  injury  was  caused  by  the  negligence 
of  the  person  in  charge  who  controlled  and 
directed  the  operations. — ^Foutz  v.  Los  Ange- 
les, 167  Cal.  487,  140  Pac.  20. 

Held,  by  the  supreme  court,  in  denying  a 
hearing  in  that  court,  that  the  preponderance 
of  the  evidence  shows  that  the  defect  in  the 
machinery  used  by  the  plaintiff  was  a  latent 
defect  not  obvious  to  the  plaintiff,  and  only 
discoverable  bv  a  careful  inspection. — ^Hers- 
perger  v.  Pacific  Lumber  Co.,  4  Cal.  App.  460, 
88  Pac.  587,  591. 

Where  the  evidence  shows  that  the  ma- 
chine on  which  plaintiff  was  injured  was 
originally  unsafe,  and  that  an  appliance  was 
put  thereon  to  make  it  less  dangerous,  in 
respect  to  which  the  master  was  negligent 
in  failing  in  his  duty  to  keep  it  secure,  or 
to  inspect  the  machine  and  appliance,  and 
in  failing  to  warn  plaintiff,  who,  in  ignorance 
of  the  manner  in  which  it  was  fastened,  was 
requested  by  an  inexperienced  workman  to 
adjust  the  loosened  appliance,  to  his  injury, 
the  evHenee  of  negligence  is  sufficient  to 
support  the  verdict  for  damages. — Giacomini 
V.  Pacific  Lumber  Co.,  5  Cal.  App.  218,  89 
Pac.  1059. 

If  it  be  shown  by  satisfactory  evidence 
that  the  machinery  furnished  to  the  employee 
was  not  reasonably  safe  in  its  operations,  and 


through  soma  defect  it  was  rendered  dan- 
gerous, which  fact  was  known  to  the  em- 
ployer, it  is  not  essential  that  the  injured 
party  should  show  technically  wherein  the 
defect  existed,  and  what  occasioned,  in  a  pre- 
cise manner,  the  unsafe  condition  of  the 
machinery.  The  evidence  is  held  sufficient 
to  warrant  the  jury  in  finding  that  negligence 
was  shown  on  the  part  of  the  defendant,  and 
that  no  contributory  negligence  of  the  plain- 
tiff was  made  to  appear. — Brunger  v.  Pioneer 
Boll  Paper  Co.,  6  CaL  App.  691,  92  Pac.  1043. 

In  an  action  for  the  death  of  an  em- 
ployee, caused  by  the  negligence  of  the  em- 
ployer in  maintaining  a  defective  and  un- 
safe iron  elbow,  taken  from  an  old,  rusty 
scrap  pile,  and  forming  part  of  a  steam-pipe 
through  which  steam  was  conveyed  from  de- 
fendant's boiler,  at  its  mill  to  an  engine 
operating  the  mUl,  by  the  explosion  of  which 
elbow,  and  the  escape  of  steam  therefrom, 
the  employee  was  scalded  to  death — held, 
that  the  evidence  of  the  defendant's  negli- 
gence was  sufficient  to  support  the  verdict 
for  the  plaintiff. — De  Witt  v.  Floriston  Pulp 
&  Paper  Co.,  7  Cal.  App.  774,  96  Pac.  397. 

In  an  action  for  the  death  of  an  employee 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  employer  in  allowing  an  insecure 
joist  in  a  temporary  floor  in  the  eighth  story, 
directly  over  where  deceased  was  employed 
on  the  seventh  story,  which  insecure  joist 
was  broken  in  two,  one  of  the  pieces  of 
which  struck  and  precipitated  him  to  the 
lower  floor,  the  fact  that  no  eye-witness 
saw  him  struck  is  not  sufficient  to  relieve 
the  defendant  from  liability,  where  the  evi- 
dence shows  the  position  occupied  by  him, 
and  a  fellow-employee  on  the  same  floor  cer- 
tified that  he  saw  the  two  broken  pieces 
falling  one  toward  deceased,  and  one  toward 
himself,  and  was  so  scared  that  he  did  not 
see  deceased  struck,  but  found  immediately 
that  he  was  gone,  and  he  was  afterward 
picked  up  dead  on  the  ground  floor,  the  proof 
is  sufficient  to  show  that  the  broken  joist 
was  the  proximate  cause  of  the  death. — Jones 
▼.  Leonardt,  10  Cal.  App.  284,  101  Pac.  811. 

It  is  held  that,  under  the  principles  of  law 
applicable  to  the  facts  of  the  case,  the  evi- 
dence is  sufficient  to  support  the  verdict  in 
favor  of  the  plaintiff  against  the  defendant. 
Diehl  V.  Swett-Davenport  Lumber  Co.,  14 
Cal.  App.  495,  112  Pac.  561. 

In  an  action  for  injury  to  a  servant  of 
defendant  employed  in  its  planing-mill,  in 
falling  through  a  defective  platform  and 
against  knives,  while  adjusting  the  gauge 
of  the  machine  in  motion,  evidence  that, 
owing  to  the  engine  being  too  small  for  its 
burden,  so  that  if  it  were  stopped  and 
started  again  the  increased  iSurden  upon  the 
engine  would  reduce  the  steam  pressure, 
strict  orders  were  given  that  the  engine 
should  not  be  stopped  unless  absolutely  neces- 
sary, was  competent,  not  to  show  that  the 
defendant  was  negligent  generally,  but  to 
explain  why  the  plaintiff  did  not  stop  tha 
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engine  before  attempting  to  adjast  tbe  gauge 
of  the  machine. — ^Diehl  ▼.  Swett-Davenport 
liiimber  Co.,  14  Cal.  App.  495,  112  Pae.  561. 

In  an  aetion  by  a  servant  to  recover  for 
personal  injuries,  where  it  appeared  that  the 
▼ice-principal  of  a  contractor  had  directed 
a  foreman  of  the  men  to  direct  the  men  to 
Qse  a  temporary  elevator  in  doing  certain 
work,  and  the  injury  sued  upon  occurred 
while  obeying  the  order,  it  was  held  that  the 
foreman  became  vice-principal  of  the  con- 
tractor, so  that  the  latter  was  liable  for  the 
injury. — ^McLain  v.  Dahlstrom  Metallic  Door 
Co.,  19  Cal.  App.  475,  126  Pac.  391. 

It  is  held  that  there  is  sufficient  evidence 
tending  to  show  that  the  individual  defend- 
ant through  whom  the  plaintiff  was  employed 
was  a  member  of  a  firm  which  acted  as  agents 
of  the  corporation  and.  not  as  independent 
contractors,  and  posted  notices  and  signed 
receipts  as  its  agents,  and  that  such  defend- 
ant was  recognized  by  the  corporation  as, 
and  was  in  fact,  an  agent  and  servant  of  the 
Aon^oration,  authorized  to  employ  the  plain- 
tiff, and  did  employ  him,  on  its  behalf;  and 
that  the  verdict  for  the  plaintiff,  under 
proper  instructions,  based  on  any  possible 
hypothesis  under  the  evidence,  was  suffi- 
ciently sustained  in  regard  to  such  employ- 
ment, and  cannot  be  disturbed. — ^McLain  v. 
Dahlstrom  Metallic  Door  Co.,  19  Cal.  App. 
475,  126  Pac.  391. 

In  this  aetion  by  an  employee  against  a 
railway  company  for  injuries  sustained,  while 
descending  from  a  passing  car,  by  being 
struck  by  a  roof  alleged  to  have  been  negli- 
gently maintained  too  near  the  track,  the  evi- 
dence was  conflicting  and  sufficient  to  war- 
rant the  jury  in  finding  against  the  defend- 
ant's negligence. — Campbell  v.  Southern  Pac. 
B,  Co.,  21  Cal.  App.  175,  131  Pac.  80. 

In  this  action  by  an  employee  for  per- 
sonal injuries  from  using  a  hand-press  in  the 
manufacture  of  brick,  the  jury  was  justified 
from  the  evidence  in  finding  that  the  em- 
ployee did  not  have  knowledge  of  the  defec- 
tive and  unsafe  character  of  the  machinery, 
but  that  if  he  did  possess  such  knowledge, 
lie  did  not  understand  or  appreciate  the  dan- 
ger, so  as  to  exonerate  the  employer. — ^Barck- 
dall  ▼.  Simons  Brick  Co.,  21  Cal.  App.  685, 
132  Pae.  846. 

In  this  action  for  personal  injuries  received 
by  plaintiff  while  a  switchman  in  the  defend- 
ant's employ,  from  being  thrown  from  the 
footboard  attached  to  an  engine  on  which 
he  was  riding,  by  the  board  coming  in  con- 
tact with  a  cement  bridge,  it  is  held  that 
the  evidence  establishes  that  the  defendant 
not  only  provided  an  unsafe  place  for  work, 
but  that  the  plaintiff  was  justified  in  con- 
tinuing his  employment  and  cannot  be  said 
to  have  understood  any  danger  as  incident 
thereto. — Baxter  v.  Riverside  Portland  Ce- 
ment Co.,  22  Cal.  App.  199,  133  Pac.  1150. 

The  eridenee  in  this  case  tends  to  show 
that  the  plaintiff  fell  from  his  place  on  the 
widking-beam  by  reason  of  being  struck  by 


the  falling  roof;  that  the  roof  fell  by  reason 
of  some  defect  in  its  fastening,  the  exact 
nature  of  which  defect  is  not  explained;  that 
under  the  circumstances  shown  the  jury  were 
justified  in  finding  that  the  plaintiff  received 
his  injuries  by  reason  of  negligence  of  the 
defendant,  as  charged  in  the  complaint,  and 
without  negligence  on  the  part  of  the  plain- 
tiff or  his  coemployees. — Ingalls  v.  Monte 
Cristo  Oil  ft  Dev.  Co.,  23  Cal.  A.pp.  652,  139 
Pac.  97, 

Where  the  engineer  of  a  train  is  injured 
by  a  head-on  coUision  which  would  not  have 
happened  if  the  train  having  the  right  of 
way  had  not  been  running  ahead  of  schedule, 
which  schedule  had  been  ordered  by  the 
train-dispatcher,  the  railroad  company  will 
be  held  liable  for  such  injuries  where  it 
appears  that  the  dispatcher  had  an  oppor- 
tunity to  intercept  the  train  having  the  right 
of  way,  but  failed  to  do  so. — Santa  Fe  R.  R. 
Ob.  V.  Holmes,  202  U.  S.  438,  50  L.  Ed.  1094, 
26  Sup.  Ct.  Rep.  676,  affirming  136  Fed.  66, 
68  C.  C.  A.  634. 

The  reason  why  the  rope  sling  used  in 
hoisting  lumber  broke,  was  due  to  the  ex- 
cessive strain  put  upon  the  sling  when  the 
lumber  caught  in  the  hatch  coaming  and  not 
to  the  unsound  condition  of  the  rope. — ^Ful- 
ton.  The,  143  Fed.  591. 

Where  a  block  and  swivel,  through  which 
a  cable  passes  in  hauling  logs,  is  held  in  place 
by  a  wire  rope  or  ''strap"  attached  to  a 
stump,  the  strap  may  be  regarded  as  a  per- 
manent appliance,  and  an  employee  who  had 
no  part  in  placing  it  may  assume  that  it  is 
safe  and  not  likely  to  break  when  logs  are 
being  hauled;  and  if  it  breaks  and  injures 
him,  the  employer  is  liable,  the  evidence 
showing  that  it  was  worn  and  defective  and 
there  being  no  evidence  that  the  fracture 
was  from  a  latent  defect. — Metropolitan  Red- 
wood Lumber  Co.  v.  Davis,  205  Fed.  486,  123 
C.  C.  A.  554. 

Necessity  of  proving  actual  cause  of  in- 
jury in  action  by  servant  for  personal 
injuries.    5  Ann.  Cas.  167. 

Probative  force  of  fact  of  unlawful  em- 
ployment.   1  B.  R.  C.  638. 

Probative  value  of  various  facts  as  tend- 
ing to  show  culpability  on  the  master's 
part  in  selection  or  retention  of  fellow- 
servants.    48  L.  R.  A.  378. 

Sufficiency  of  proof  as  to  practicability 
of  guarding  machinery  from  which 
servant  has  sustained  injury.  18  Ann. 
Cas.  133. 


§108. 


As  to  contribatory  nAs^lgence. 


The  deceased  is  not  shown  to  have  been 
guilty  of  contributory  negligence  in  selecting 
an  unsafe  place  to  work,  where  the  foreman 
of  the  subcontractor  testified  that  the  place 
where  he  was  working  was  perfectly  safe, 
notwithstanding  conflicting  testimony  of  the 
superintendent  of  defendant  to  the  contrary, 
the  verdict  being  for  plaintiff. — Jones  v. 
Leonardt^  10  Cal.  App.  284,  101  Pac.  811. 
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§109.    iBK^m,  proof  and  Tariaiioo. 

Where  an  employee  eeeki  recovery  for 
injury  from  the  breaking  of  shears  used  in 
cutting  iron,  on  the  ground  of  negligence  in 
not  having  them  inspected,  plaintiff,  while  he 
may  show  that  similar  shears  used  by  defend- 
ant broke,  because  tending  to  establish  the 
propriety  of  inspection,  cannot  show  that 
they  broke  because  of  faulty  construction, 
as  this  would  raise  an  irrelevant,  collateral 
issue. — ^Pacheco  v.  Judson  Mfg.  Co.,  113  Gal. 
541,  45  Pac.  833. 

Where  plaintiff,  in  an  action  for  negligence 
causing  the  death  of  a  servant,  alleged  that 
deceased  was  ordered  to  go  into  a  danger- 
ous place,  which  he  did  without  knowledge  of 
the  danger,  and  in  the  belief  that  it  was  his 
duty  to  obey  the  foreman,  and  the  answer  ad- 
mitted that  the  place  was  dangerous,  but  al- 
leged that  deceased  was  a  skilled  workman 
who  had  been  doing  the  same  kind  of  work 
in  similar  places  for  years,  plaintiff  was  not 
entitled  to  recover  merely  on  proof  that  the 
place  was  dangerous,  without  evidenc  that 
deceased  was  unskillful,  inexperienced,  and 
ignorant. — Turner  v.  Southern  Pac.  Co.,  142 
Cal.  580,  76  Pac.  384. 

In  an  action  for  the  death  of  a  servant, 
the  issues  held  such  as  to  warrant  full  proof 
as  to  the  instructions  of  deceased  and  as  to 
his  duties. — ^Powley  v.  Swensen,  146  Cal.  471, 
80  Pac.  722. 

In  an  action  for  injuries  to  a  servant  by 
the  explosion  of  a  missed  shot  in  a  mine, 
whether  the  mining  company's  foreman  and 
watchman  were  fellow-servants  of  plaintiff 
held  not  in  issue. — Bone  v.  Ophir  Silver  Min. 
Co.,  149  Cal.  293,  86  Pac.  685. 

In  an  action  by  an  employee  for  injuries 
received  in  consequence  of  the  fall  of  a 
trestle  while  running  a  train  over  it,  certain 
evidence  held  properly  excluded  because  not 
within  the  issue. — ^Bundy  v.  Sierra  Lumber 
Co.,  149  Cal.  772,  87  Pac.  622. 

In  an  action  by  an  employee  to  recover 
damages  for  the  negligence  of  the  master  in 
the  operation  of  an  elevator,  which  negli- 
gence was  alleged  to  have  consisted  in  the 
employment  of  an  inexperienced  and  unsafe 
elevator  operator,  through  whose  negligence 
the  accident  was  occasioned,  a  municipal  or- 
dinance requiring  all  such  operators  to  be 
examined  and  licensed  is  admissible  in  evi- 
dence without  being  specially  pleaded.  And 
the  same  is  true  of  evidence  that  the  opera- 
tor occasioning  the  injury  had  never  been 
licensed. — Cragg  v.  Los  Angeles  Trust  Co., 
154  Cal.  663,  16  Ann.  Cas.  1061,  98  Pac.  1063. 

The  fact  that  plaintiff  has  alleged  in  the 
complaint  that  he  was  entirely  ignorant  of 
the  danger,  and  has  thereby  alleged  more 
than  was  required  of  him,  does  not  impose 
upon  him  the  obligation  to  prove  the  imma- 
terial averment,  or  anything  beyond  the  facts 
essential  to  constitute  his  cause  of  action,  nor 
estop  him  from  urging  that  the  jury  were  not 
reqiiired  to  pass  upon  an  immaterial  issue 


raised  by  the  pleadings.— Pigeon  t.  W.  P. 
Fuller  &  Co.,  156  Cal.  691,  105  Pac.  976. 


The  questions  whether  the  operator 
negligent,  whether  his  aegligence  caused 
plaintiff's  injury,  and  whether  plaintiff  was 
bound  to  foresee  the  likelihood  that  such 
negligence  would  occur,  are  questions  of  fact, 
which  might  on  the  reeord  have  been  found 
by  the  jury  for  the  plaintiff,  and  if  so  found, 
the  assumption  of  risk  would  have  been  nega- 
tived.— ^Morgan  v.  J.  W.  Bobinson  Co.,  157 
Cal.  348,  107  Pac.  695. 

Where  a  servant  alleged  in  hie  complaint 
that  he  had  complained  of  dangers  and  con- 
tinned  in  the  employment  because  of  the 
master's  promise  to  remove  them,  evidence 
is  admissible  that  he  relied  on  the  employ- 
er's promise  to  remove  the  danger,  and  that 
he  continued  in  the-  employment  in  the  reli- 
ance on  such  promise. — Notthoff  v.  Los  An- 
geles Oas.  etc.  Co.,  161  Cal.  93,  118  Pac  436. 

The  refusal  to  permit  a  witness  who  had 
looked  into  the  well  two  weeks  before  the 
accident  to  testify  whether  he  then  noticed 
anything  rotten  about  the  board  covering, 
is  without  injury,  if  the  witness  subsequently 
testifies  that  he  saw  nothing  peculiar  about 
the  boards.— Cordler  ▼.  Keffel,  161  Cal.  475, 
119  Pac.  658. 

It  is  within  the  discretion  of  the  trial  court 
to  permit  questions  to  be  asked  on  redirect 
examination  that  are  not  strictly  proper  re- 
direct examination. — Majors  v.  Connor,  162 
Cal.  131,  121  Pac.  371. 

In  an  action  by  a  servant  for  personal  in- 
jury, the  plaintiff  is  not  bound  to  prove  both 
an  unsafe  place  to  work  and  negligence  in 
the  employment  of  fellow-servants,  for  negli- 
gence in  either  aspect  proximately  causing 
an  injury  is  sufficient  baais  for  recovery. — 
Worley  v.  Spreckels  Broo.  Commercial  Co., 
163  Cal.  60,  124  Pac.  697. 

In  an  action  bv  an  emplovee  for  injuries 
occasioned  by  deiective  ties  in  a  track,  it  is 
proper  cross-examination,  where  a  witness  for 
the  defense  has  testified  that  the  ties  were 
sound,  to  ask  him  if  certain  ties  where  not 
the  ones  under  the  track  when  the  accident 
happened. — ^Baxter  v.  Biverside  Portland 
Cement  Co.,  22  Cal.  App.  199,  133  Pac.  1150. 

Where  there  was  evidence  on  the  direct 
examination  tending  to  justify  the  plaintiff 
in  riding  on  the  coupling-pin,  it  is  proper 
cross-examination  to  ask  the  witness  whether 
he  had  warned  the  plaintiff  that  such  posi- 
tion was  a  dangerous  place  to  ride. — Glass- 
poole  V.  Pacific  Lumber  Co.,  22  Cal.  App.  338, 
134  Pac.  349. 

§  110.    Damageib 

It  is  competent  for  a  jury,  in  assessing 
damages  to  an  employee  resulting  from  neg- 
ligence of  the  employer,  to  consider  what  be- 
fore the  injury  was  the  health  and  physieal 
ability  of  the  plaintiff  to  maintain  himself 
and  family,  as  compared  with  hi*  eondition 
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in  laeh  partieulars  afterward;  his  loss  of 
time,  how  far  the  injury  was  permanent  in 
its  character  and  results,  as  well  as  the  physi- 
eal  and  mental  suffering  he  sustained  by  rea- 
son of  the  injury;  and  they  should  allow  such 
damages  as  they  think  will  fairly  and  justly 
compensate  him  for  all  loss  and  injury  sus- 
tained. But  the  jury  cannot  consider  the 
plaintiff's  "condition  in  life/'  whether  he  is 
rich  or  poor. — Malone  v.  Hawley,  46  Cal.  409. 

It  is  held  that  a  verdict  for  fire  thousand 
dollars  damages  for  the  loss  of  a  right  arm 
at  the  elbow  was  not  excessive. — ^Diehl  v. 
Swett-Davenport  Lumber  Co.,  14  CaL  App. 
405,  112  Pac.  561. 

Damages  recoverable  under  federal  em- 
ployers' liability  act.  Ann.  Cas.  1914C, 
181. 


S  111.    QneMong  for  court  or  jury,  in  generaL 

Knowledge  of  a  defect  in  machinery  is  a 
question  of  fact. — Malone  v.  Hawley,  46  Gal. 
409,  413. 

IVTiether  plaintiff's  injuries  were  caused  by 
the  negligence  of  his  fellow-servant  is  a  ques- 
tion of  fact. — ^Bjorman  v.  Ft.  Bragg  Bedwood 
Co.,  104  Cal.  626,  38  Pac.  451. 

In  unloading  lumber,  plaintiff  was  standing 
npon  a  platform  of  two  boards,  only  one  of 
which  was  fastened,  and,  in  attempting  to 
move  a  refractory  piece  of  lumber,  the  un- 
fastened board,  on  which  he  was  standing, 
shifted,  in  consequence  of  which  he  fell,  and 
wraa  injured.  Plaintiff  had  only  been  upon 
the  platform  a  few  times,  and  was  unaware 
of  this  defect.  Held,  that-  it  was  for  the 
jary  to  determine  whether  plaintiff  had  as- 
aomed  the  risk. — Alexander  v.  Central  Lum- 
bar ete.  Co.,  104  Cal.  532,  38  Pac.  410. 

Where  there  is  some  evidence  on  behalf 
of  the  plaintiff  tending  to  show  negligence  on 
the  part  of  the  defendant,  and  to  negative 
contributory  negligence  on  the  part  of  the 
plaintiff,  the  question  of  negligence  and  con- 
tributory negligence  should  be  submitted  to 
the  jnry,  notwithstanding  a  sharp  conflict  of 
evidence  on  both  subjects  in  the  evidence 
presented  by  different  witnesses  called  by  the 
plaintiff;  and  it  is  error  to  grant  a  nonsuit  in 
aneh  ease,  and  an  order  granting  a  new  trial 
for  aoch  error  will  be  affirmed. — MeAlpine  v. 
Lay  don,  115  Cal.  68,  46  Pac.  865. 

Whether  one  acts  as  a  fellow-servant  or 
aa  a  representative  of  the  master,  under  a 
given  state  of  facts,  is  a  question  of  law  for 
the  court. — Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417,  49  Pac.  559. 

A  requested  instruction  to  find  for  the  de- 
fendant, if  the  jury  should  find  that  plain- 
tiff accepted  the  employment  with  the  under- 
Btanding  that  his  safety  was  to  be  secured 
by  the  giving  of  a  warning  required  to  be 
given  by  a  competent  fellow-servant,  and 
such  farther  care  on  his  part  as  should  be 
neceesary,  is  misleading,  in  not  submitting  to 
the  jwy  the  qaeations  of  fact  raised  by  the 


evidence  whether  the  defendant  was  not  sub- 
jected to  unusual  risk  at  the  time  of  the  in- 
jury, and  whether,  under  the  circumstances, 
the  defendant  understood  and  had  the  right 
to  believe  that  plaintiff  knew  and  assumed 
the  unusual  risk. — Hennesey  v.  Bingham,  125 
Cal.  627,  58  Pac.  200. 

Expert  testimony  that  a  lumber  wagon 
with  a  seat  is  safer  titan  one  without,  and 
that  long  lines  are  safer  for  driving  than 
short  ones,  is  immaterial  in  an  action  by  a 
teamster  for  injuries  received  because  the 
wagon  furnished  by  defendant  was  without 
a  seat,  and  the  lines  were  too  short,  since  an 
employer  is  not  bound  to  furnish  the  safest 
appliances  on  the  market,  and  the  jury  is  the 
judge  of  the  safety  of  the  appliances  fur- 
nished.— Limberg   v.   Glenwood   Lumber   Co., 

127  Cal.  598,  49  L.  B.  A.  33,  60  Pac.  176. 

Where  a  quarry  owner's  superintendent  em- 
ployed a  foreman  to  direct  laborers  engaged 
in  blasting,  and  plaintiff,  one  of  such  laborers, 
was  injured  by  the  negligence  of  such  fore- 
man in  failing  to  notify  him  that  a  blast  was 
about  to  be  fired,  whether  such  foreman  was 
a  vice-principal  or  a  fellow-servant  was  a 
question  for  the   court. — Donovan  v.  Ferris, 

128  Cal.  48,  79  Am.  St.  Bep.  25,  60  Pac.  519. 

When  the  setting  of  the  brakes  before  the 
starting  of  the  car  was  not  authorized  by 
the  raUway  company,  and  was  liable  to  re- 
sult in  damage  to  the  ear,  and  was  out  of 
the  ordinary  way,  and  was  only  a  partial 
remedy  for  the  defect  in  the  lunging  of  the 
car,  and  where  there  is  no  evidence  that  the 
brakes  were  not  set  when  the  car  started, 
at  the  time  of  the  injury,  the  question  of 
whether  the  injury  was  caused  by  the  negli- 
gence of  the  motorman,  as  a  fellow-servant, 
is  one  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court. — Murdoch  v.  Oakland  etc. 
Elec.  By.  Co.,  128  Cal.  22,  60  Pac.  469. 

An  experienced  miner,  who  had  worked  in 
a  mine  for  a  year  and  a  half,  was  injured 
by  a  piece  of  rock  falling  on  him,  owing  to 
insufficient  lagging.  He  was  provided  with 
lights,  by  which  he  could  see  for  a  distance 
from  fifteen  feet  to  thirty  feet,  and  had 
worked  in  that  part  of  the  mine  for  a  day 
and  a  half.  There  was  testimony  of  a  fellow- 
workman  that  an  examination  of  the  condi- 
tion of  the  lagging  was  made  by  deceased 
just  before  he  commenced  his  work,  on  the 
day  on  which  he  was  injured,  but  such  wit- 
ness was  successfully  impeached  by  showing 
that  he  had  declared  that  he  had  knowledge 
which  would  entitle  plaintiffs  to  win  their 
case,  but  would  not  give  it  unless  paid  there- 
for. Held,  that  there  was  a  conflict  of  evi- 
dence requiring  the  question  of  contributory 
negligence  or  assumption  of  risk  to  go  to  the 
jury. — Habishaw  v.  Standard  Quicksilver  Co., 
131  Cal.  430,  63  Pac.  728. 

Deceased  was  employed  as  a  sausage  maker, 
and  worked  at  the  grinder  and  chopping  ma- 
chine. A  revolving  shaft  ran  the  length  of 
the  building,  ten  feet  above  the  floor,  and 
consisted  of  two  sections^  which  were  eoupled 
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together.  At  this  coupling,  set-screws  pro- 
truded three-fourtbs  of  an  inch.  The  fore- 
man of  the  floor  ordered  deceased  to  take  a 
stepladder  and  remove  a  loose  belt,  which 
had  slipped  from  a  pullej  on  to  the  shaft. 
While  attempting  to  so  remove  the  belt,  de- 
ceased's clothing  was  caught  hj  the  set- 
screws,  and  he  was  killed.  His  ordinary  du- 
ties were  performed  some  distance  from  the 
shaft,  and  had  no  connection  with  it.  The 
shaft  revolved  constantly  during  working 
hours,  and  when  revolving  the  set-screws 
could  not  be  seen.  Such  set-screws  were 
ordinarily  made  not  protruding.  There  was 
evidence  that  deceased  had  once,  under  or- 
ders, requested  the  engineer  to  fix  the  set- 
screws.  The  foreman  testified  that  deceased 
had  worked  four  months  when  the  accident 
happened,  and  had  not  been  near  the  coupling 
before  to  the  witness'  knowledge.  Held,  that 
the  question  whether  deceased  assumed  the 
risk  was  for  the  jury. — Daubert  v.  Western 
Meat  Co.,  185  Cal.  144,  67  Pac.  133. 

^Iiere  a  servant  employed  as  a  shoveler  on 
the  dump  of  a  quartz-miU  was  put  to  work 
in  a  dangerous  place  in  the  mill,  and  required 
to  perform  labor  on  machinery  with  which  he 
was  not  familiar,  the  questions  whether  the 
place  was  reasonably  safe  for  moving  ma- 
chinery near  at  hand,  whether  the  character 
of  the  work  was  such  as  to  call  for  special  in- 
structions how  to  perform  it,  whether  such  in- 
structions were  given,  whether  the  servant 
should  have  been  cautioned  as  to  the  danger, 
whether  guards  were  practicable  or  required 
as  a  protection  against  accident,  whether 
other  batteries  should  have  been  stopped 
while  putting  cams  on  the  shaft  of  a  battery 
not  running,  should  have  been  submitted  to 
the  jury  on  the  issue  of  negligence. — Merri- 
feld  V.  Maryland  Gk>ld  Quartz  Min.  Co.,  143 
Gal.  54,  76  Pac.  710. 

In  an  action  by  a  servant  for  injuries,  evi- 
dence held  to  justify  submission  to  the  jury 
of  the  question  whether  plaintiff  had  as- 
sumed the  risk. — Olsen  v.  Gray,  147  Cal.  112, 
81  Pac.  414. 

Whether  a  defect  in  a  machine  was  the 
proximate  cause  of  the  injury  to  a  servant 
was  a  question  for  the  jury. — Anderson  ▼• 
Seropian,  147  Cal.  201,  81  Pac.  521. 

The  law  does  not  expect  or  exact  from 
a  ehUd  of  tender  years  the  same  degree  of 
care,  caution,  or  circumspection  that  it  does 
from  an  adult;  and  whether,  in  a  given  case, 
a  minor  employee  is  shown  to  have  had 
knowledge  and  an  appreciation  of  the  dan- 
gers incident  to  his  employment  is  (except 
in  cases  where  the  evidence  uncjuestionably 
demonstrates  that  he  did  have  it),  a  ques- 
tion of  fact  to  be  determined  by  the  jury. — 
Jenson  v.  Will  &  I^ck  Co.,  150  Cal.  398,  89 
Pac.  113. 

In  an  action  for  damages  for  injury  to  an 
eye  while  put  upon  temporary  employment 
without  instruction  or  warning,  there  being 
a  conflict  of  evidence  as  to  whether  there 
was  an  unuinal  explosion  or  not|  the  exist- 


ence of  saeh  explosion  eannot  be  assumed  as 
the  cause  of  the  injury  to  plaintiff's  eye.— 
Boin  V.  Spreckels  Sugar  Co.,  155  CaL  612, 
102  Pac.  937. 

The  employee  was  not  guilty  of  eontriba- 
tory  negligence,  as  a  matter  of  law,  in  at- 
tempting to  replace  the  belt  on  the  running- 
pulley  in  proximity  to  the  shaft.  Whether 
or  not  an  injured  person  was  guilty  of  con- 
tributory negligence  is  usually  a  question  of 
fact;  it  is  a  question  of  law  only  when  the 
evidence  will  support  no  other  legitimate  in- 
ference than  that  he  was  negligent. — Schel- 
lin  V.  North  Alaska  Salmon  Co.,  167  CaL  103, 
138  Pac.  723. 

The  testimony  of  the  child  that  he  knew 
the  saw  would  cut  flngers  as  well  as  boards, 
and  that  he  would  get  hurt  if  he  went  near 
the  saw  or  got  against  it  when  it  was  going, 
does  not  establish  contributory  negligenee 
as  matter  of  law.  A  child  may  have  knowl- 
edge and  acquire  facts,  but  lack  the  abil- 
ity to  apply  his  knowledge.  The  accidents 
of  childhood  come  from  thoughtlessness  or 
carelessness  which  are  but  other  words  for 
absence  of  judgment.  ■  It  must,  from  the 
nature  of  the  ease,  be  a  question  of  fact 
for  the  jury,  rather  than  of  law  for  the 
court,  to  say  whether  or  not,  in  the  per- 
formance of  a  given  task,  a  child  duly  exer- 
cised such  judgment  as  he  possessed,  taking 
into  consideration  his  years,  experience  and 
ability. — ^Fries  v.  American  Lead  Pencil  Co., 
2  Cal.  App.  148,  83  Pac.  173. 

In  an  action  by  a  servant  for  damages 
caused  by  the  negligence  of  defendant  as  his 
employer  in  failing  to  furnish  safe  appli- 
ances, where  there  is  a  dispute  whether 
plaintiff  was  the  servant  of  the  defendant 
or  of  independent  contractors,  and  it  appeara 
that  plaintiff  was  paid  by  defendant,  and  the 
evidence  is  such  that  the  existence  of  the 
relation  of  independent  contractors  is  in 
doubt,  its  existence  is  a  question  of  fact  for 
the  jury,  and  a  verdict  for  the  plaintiff  will 
not  be  disturbed  upon  appeal. — Giacomini  v. 
Pacific  Lumber  Co.,  5  CaL  App.  218,  89  Pac. 
1069. 

Under  the  evidence,  it  was  not  for  the 
jury  alone  to  say  whether  the  facts  known 
to  plaintiff  ought  to  have  apprised  him  of  the 
danger,  and  whether  he  assumed  the  risk  of 
a  danger  known  to  him  from  which  he  suf- 
fered the  injury,  and  which  he  could  have 
avoided  by  the  exercise  of  ordinary  prn- 
dence.  Though  the  question  of  defendant'a 
negligence  was  for  the  jury,  yet,  where  only 
one  inference  can  be  reasonably  drawn  from 
the  evidence,  the  court  is  not  bound  by  the 
conclusion  reached  by  the  jury,  bnt  may  it- 
self draw  that  inference.  A  jury  has  not  an 
unrestrained  and  unlimited  right  to  infer 
negligence  from  a  given  state  of  facts. — ^Pre 
V.  Standard  Portland  Cement  Co.,  9  C^  App. 
591,  100  Pac.  122. 

It  is  held  in  denying  a  rehearing  of  thia 
appeal  that  the  court  did  not  usuro  tbe 
fonetions  of  the  jury  in  dealing  with  Hkm 
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fftets  concerning  the  defendant  electric  com- 
pany, as  there  was  no  evidence  that  anch 
company  had  any  control  of  the  current  after 
it  was  received  by  the  mining  company. — 
Hill  V.  Pacific  Gas  Sb  Elec.  Co.,  22  Gal.  App. 
788,  136  Pac  492. 

Whether  or  not  the  company  fnmished  the 
deceased  "a  perfect  machine  to  work  with," 
and  whether  or  not  "if  he  lost  his  life  in 
working  with  that  machinery  it  was  owing 
to  his  own  mistake,"  or  that  "he  was  elec- 
trocuted by  reason  of  what  he  himself  did 
on  that  occasion,  and  not  by  any  defects  in 
or  of  the  machinery  itself,"  are  questions  of 
fact  about  which  "different  conclusions  upon 
the  subject  can  rationally  be  drawn  from 
the  evidence." — Hill  v.  Pacific  Gas  Sb  Elec. 
Co.,  22  CaL  App.  788,  136  Pac.  492. 

Where  a  loaded  car  had  broken  away  and 
was  running  downhill,  whereupon  a  message 
was  sent  to  a  train-dispatcher  further  down 
the  road  as  to  the  runaway  car,  the  question 
whether  such  dispatcher,  in  wiring  to  an  in- 
termediate station  to  set  the  switch  so  as  to 
sidetrack  the  car,  whereby  the  car  was  de- 
railed and  the  conductor  riding  thereon  was 
killed,  was  guilty  of  negligence,  is  for  the  jury 
to  decide,  in  the  light  of  all  the  testimony. — 
Sandidge  v.  Atchison,  T.  &  8.  F.  B.  Co.,  193 
Ptod.  867,  113  C.  0.  A.  653. 

Direct  command  makes  assumption  of 
risk  and  contributory  negligence  ques- 
tions of  fact  only.  30  L.  B.  A.  (N.  S.) 
442. 

Judicial  notice  of  loss  of  earning  capacity 
through  personal  injury.  Ann.  Cas. 
1916B,  337. 

Negligence  of  master;  question  for  jury. 
1  L.  B.  A.  173. 

Bight  •f  jury  to  consider  fact  that  em- 
ployer is  insured  against  accidents  to 
employees.  9  Ann.  Cas.  323;  Ann.  Cas. 
1913C,  359. 

Whether  employees  are  fellow-servants 
as  question  of  law  or  fact.  Ann.  Gas. 
1912D,  75. 


S112. 


As  to  amunptloii  of  lUk. 


In  an  action  by  a  servant  for  damages  for 
injuries  caused  by  being  thrown  from  a 
wagon  of  defendant,  the  fact  that  plaintiff, 
after  protest  concerning  the  absence  of  a 
brake  from  the  wagon,  undertook  the  work 
with  such  wagon,  cannot  be  held,  as  a  matter 
of  law,  to  be  an  assumption  of  risk  from  these 
defeetive  appliances,  especially  where  plain- 
tiff was  unacquainted  with  and  did  not  ap- 
preciate the  risk  attendant  upon  such  defects. 
Lonnergan  v.  Stansbury,  164  Gal.  488,  129 
PSae.  770,  771. 

The  questions  whether  or  not  the  plaintiff, 
as  an  inexperienced  youth,  had  sufficient 
knowledge  and  appreciation  of  the  danger 
to  have  assumed  the  risk  were  matters  for 
the  determination  of  the  jury  from  the  facts 
of  the  case,  taking  into  consideration  his 
ine:qporience,  the  nature  of  the  work  to  which 


he  was  assigned,  and  the  danger  attending 
it,  and  the  failure  of  defendant  to  give  any 
warning  concerning  it.  Its  verdict  for  the 
plaintiff  is  conclusive  that  he  did  not  assume 
the  risk  of  the  special  danger  in  which  he  was 
placed. — ^Larsen  v.  Magne-Silica  Co.,  14  Cal. 
App.  70,  111  Pac.  119. 

The  plaintiff's  implied  assumption  of  risk 
•  was  limited  by  the  terms  of  his  original  em- 
ployment, and  where,  by  reason  of  his  youth 
and  inexperience,  the  master  omitted  a  plain 
duty  in  ordering  him  to  work  in  a  specially 
dangerous  employment  without  warning  or 
instruction  as  to  the  incident  danger,  and 
there  is  an  absence  of  any  clear  and  explicit 
evidence  that  he  knew  the  danger  of  his 
special  employment,  there  was  no  implied  as- 
sumption of  risk  of  the  danger  of  the  special 
employment. — Larsen  v.  Magne-Silica  Co.,  14 
Cal.  App.  70,  111  Pac.  119. 

Where  a  loaded  freight-car,  after  being  left 
on  the  main  line  by  the  conductor,  gets  be- 
yond the  control  of  the  brakeman,  and  the 
conductor  goes  to  the  assistance  of  the  brake- 
man,  in  an  effort  to  bring  the  car  under  con- 
^  trol,  such  was  a  duty  incident  to  his  position 
.  as  conductor  of  the  train,  and  one  he  was  not 
at  liberty  to  abandon,  unless  the  danger  was 
so  obvious  that  any  ordinarily  prudent  per- 
son would  not  remain  and  incur  such  danger, 
and  therefore  the  conductor  cannot  be  held 
to  have  assumed  any  risk  so  as  to  preclude 
recovery  for  his  death. — Sandidge  v.  Atchison, 
T.  &  S.  P.  B.  Co.,  193  Fed.  887,  113  C.  C.  A. 
653. 

Assumption  of  risk  arising  after  com- 
mencement of  employment  as  question 
of  law  or  fact.    3  Ann.  Gas.  814. 


§113. 


By  temporary  employee. 


In  an  action  to  recover  damases  by  a  ser- 
vant taken  from  ordinary  em^oyment  and 
put  temporarily  upon  new  employment,  in- 
jured by  the  explosion  of  a  tank,  the  tank 
being  in  a  different  room  from  that  in  which 
plaintiff  had  been  employed,  he  could  not  be 
presumed  to  know  the  manner  in  which  the 
mixing-tank  was  operated  nor  the  purpose 
for  which  it  was  used,  and  it  cannot  be  said, 
as  matter  of  law,  that  he  assumed  the  risks 
of  his  temporary  occupation. — Boin  v.  Spreck- 
els  Sugar  Co.,  155  Gal.  612,  102  Pac.  937. 

Whether  the  plaintiff  did  have  knowledge 
of  the  special  danger  or  not  was  a  question 
of  fact  for  the  jury. — ^Boin  v.  Spreckek  Sugar 
Co.,  155  Gal.  612,  102  Pac.  937. 

§  114.    As  to  negUgODoo  of  master. 

Negligence  In  the  employment  of  a  servant 
is  a  question  of  fact. — Taylor  v.  Western 
Pac.  B.  Co.,  45  Gal.  323,  335. 

Whether  a  maeter  has  been  negligent  in 
the  selection  or  care  of  appliances  furnished 
to  his  servants  is  a  question  of  fact,  to  be  de- 
termined from  all  the  circumstances  of  the 
case. — Sappenfield  v.  Main  Street  etc.  B.  Co., 
91  Cal.  48,  27  Pac.  590. 
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I>efendaiit'8  train  haring  ran  into  a  wasli^ 
out,  eansing  tbe  death  of  an  employee,  the 
iflsne  of  defendant's  negligence  with  respect 
to  keeping  the  road  in  good  repair  should 
have  bieen  submitted  to  the  jury,  the  ques- 
tion of  contributory  negligence  not  being 
involved,  and  the  evidence  as  to  whether  the 
train  was  sent  out  to  repair  the  track  being 
conflicting. — Bowman  v.  White,  110  CaL  23, 
42  Pac.  470. 

Notwithstanding  the  repairs  of  an  elevator 
by  an  expert,  where  there  is  evidence  that 
the  hoist  was  of  a  poor  class  of  elevators,  and 
that  there  were  defects  in  it  known  to  the 
manager,  which  may  have  contributed  to  the 
accident,  and  which  were  not  repaired,  the 
question  whether  the  defendant  had  used  rea- 
sonable care  to  make  the  elevator  safe  for 
the  purposes  for  which  plaintifP  was  required 
to  employ  it  is  for  the  eonsideration  of  the 
jury. — Goggin  v.  D.  M.  Osborne  Sb  Co.,  116 
Cal.  437,  47  Pac.  248. 

There  was  evidence  that  a  tunnel  had  been 
driven  in  about  eighteen  feet,  and  that  it 
was  about  eight  feet  wide  and  from  nine  to 
ten  feet  high;  that  a  rock  which  fell  and  in- 
jured a  workman  was  about  ten  feet  from 
the  mouth;  that  the  tunnel  had  passed  the 
place  where  the  rock  was  three  or  four  days. 
Held,  in  an  action  for  the  injury,  that  on  a 
motion  for  nonsuit  this  would  be  assumed  to 
show  that  the  tunnel  was  completed  at  the 
point  in  question,  so  that  it  was  his  employ- 
er's duty  to  see  that  it  was  reasonably  safe, 
though  there  was  some  unexplained  evidence 
that  the  side  of  the  tunnel  opposite  this  point 
had  been  blasted,  which  might  possibly  imply 
that  it  was  not  entirely  completed  there. — 
Hanley  v.  California  Bridge  etc.  Co.,  127  Cal. 
232,  47  L.  B.  A.  597,  59  Pac.  577. 

Intestate  was  engaged  on  a  construction 
train  in  distributing  ties  along  defendant's 
road,  when  by  reason  of  a  sudden  slackening 
of  speed  some  of  the  ties  fell  off,  carrying 
him  with  them  in  front  of  the  ear,  and  he 
was  killed.  There  was  no  defect  in  the  car 
other  than  that  stakes  were  not  placed  in  the 
loops  or  pockets  on  the  sides  and  ends  to  keep 
the  ties  in  place.  Intestate  and  his  fellow- 
servants  loaded  the  car.  and  failed  to  place 
the  stakes  in  position,  tnough  defendant  had 
furnished  stakes  for  that  purpose.  There 
was  evidence  that  it  was  their  duty  to  adjust 
the^  stakes.  Held  error  to  charge  in  effect 
that  it  was  defendant's  duty  to  adjust  the 
stakes,  that  being  a  question  for  the  jury. — 
Kerrigan  v.  Market  St.  By.  Co.,  138  Cal.  506, 
71  Pac.  621. 

Whether  stakes  or  uprights  were  necessary 
to  make  the  car  reasonably  suitable  and  safe 
was  a  question  for  the  jury. — Kerrigan  v. 
Market  St.  By.  Co.,  138  Cal.  506,  71  Pac.  621. 

In  an  action  for  injuries  to  a  servant  while 
washing  an  insecurely  fastened  window  pane, 
evidence  held  to  require  submission  to  the 
jury  of  the  question  of  defendant's  negligence 
and  whether  the  injury  could  reasonmUy  have 


been  anticipated  by  defendant. — Davis  t. 
Diamond  Carriage  ete.  Co.,  146  CaL  59,  79 
Pac.  596. 

Where  the  evidence  waa  eonflicting  as  to 
whether  the  defendant  had  furnished  lash- 
ropes  for  use  by  the  skiptender  in  lashing  the 
poles,  the  question  of  negligence  was  one  of 
fact  for  the  jury;  and  it  was  an  erroneous 
instruction  as  to  a  matter  of  fact  to  tell  the 
jury  that  poles  sent  down  nnlashed  consti- 
tuted negligence  per  le  on  the  part  of  the 
defendant,  and  assumed  a  determination  of 
the  very  question  at  issue. — ^Manning  ▼.  App. 
Cons.  Gold  Min.  Co.,  149  Cal.  35,  84  Pae.  657. 

In  an  action  by  a  car-repairer  of  a  railroad 
company,  who  while  working  under  a  station- 
ary car  was  injured  by  another  car  while 
making  a  "flying-switch,"  and  which  was  not 
subject  to  control  by  reason  of  a  defective 
brake,  the  question  of  the  company's  negli- 
gence depends  upon  its  failure  to  use  reason- 
able care — that  is,  such  care  as  was  under  all 
the  circumstances  reasonably  consistent  with  a 
due  regard  for  the  safety  of  its  employees — 
in  inspecting  the  switched  car  for  the  dis- 
covery and  remedying  of  such  defects  as  would 
render  that  ear  an  unsafe  appliance.  In  the 
determination  of  the  question  of  fact  as  to 
whether  reasonable  care  was  used  in  the  mat- 
ter of  insjpection,  it  is  proper  to  take  into 
consideration  with  other  circumstances  the 
fact  that  the  car  was  not  then  being  used 
for  transportation  purposes,  but  was  being 
temporarily  kept  for  unloading  in  the  rail- 
road yard,  and  aho  that  there  was  a  rule 
prohibiting  the  company's  employees  from 
making  a  flying-switch  without  first  testing 
its  brfdLes.  In  the  present  case  the  question 
of  the  proximate  cause  of  the  accident  and 
the  reasonableness  of  the  care  exercised  hj 
the  defendant  was  one  of  fact  for  the  jury. 
Fogarty  v.  Southern  Ptaeiflc  Co.,  151  CaL  785, 
91  Pac.  650. 

In  an  action  for  damages  for  injuries  to  an 
eye  while  temporarily  employed  without  in- 
struction or  warning  as^to  danger,  it  makes 
no  difference  what  means  operated  to  propel 
the  caustic  solution  into  tiie  plaintiff's  eye, 
provided  the  plaintiff  was  not  negligent,  it 
the  defendant  was  negligent  in  failing  to  in- 
struct plaintiff  with  reference  to  the  caustic 
proper^es  of  the  liquid. — ^Boin  ▼.  Spreckds 
Sugar  Co.,  155  Cal.  612,  102  Pac.  987. 

In  an  action  by  an  employee  against  the 
employer  to  recover  for  personal  injuries  suf- 
fered in  the  course  of  the  emplovment,  ques- 
tions as  to  the  employee's  lack  of  experience, 
or  the  instructions  given  her  by  {he  employer, 
or  her  knowledge  of  the  dangers  incident  to 
the  employment,  afe  for  the  determination  of 
the  jury,  and  its  finding  thereon  will  not  be 
reviewed  when  the  evidence  is  conflicting. — 
Larson  v.  Bloomer,  156  Cal.  752,  106  Pac.  62. 

When  the  facts  are  such  that  the  only  in- 
ference is  that  of  want  of  care,  the  court 
may  properly  charge  that  negligenee  is  sbown 
as  matter  of  Uw.    It  is  held  that  mgom  tte 
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reeord,  there  is  no  room  for  doubt  that  the 
operator  of  the  elevator  showed  a  lack  of 
due  care,  if,  after  having  agreed  with  plaintiff 
to  give  warning  before  starting  his  elevator, 
he  did  start  it  without  giving  such  warning, 
and  that  it  cannot  be  said  on  the  facts  sup- 
posed and  found  by  the  jury,  that  plaintiff  had 
any  reason  to  anticipate  such  negligence. — 
Morgan  v.  J.  W.  Robinson  Co.,  157  Gal.  348, 
107  Pac.  695. 

Whether  an  employer  has  taken  reasonable 
precautions  to  instruct  a  prospective  em- 
ployee in  the  proper  discharge  of  the  duties 
of  a  position  he  desires  to  All,  or  whether 
reasonable  investigation  into  his  qualifica- 
tions has  been  preliminarily  made  before  as- 
signing him  to  duty,  are  peculiarly  matters 
to  be  determined  by  the  jury  from  all  the 
eircumstancee  disclosed  by  the  evidence.  A 
finding  of  the  jury  that  the  railroad  was  re- 
miss in  these  particulars  is  held  to  be  sup- 
ported by  the  evidence. — Peters  v.  Southern 
Pacific  Co.,  160  Gal.  48,  116  Pac.  400. 

Whether  the  employer,  having  knowledge  of 
the  winchman's  ignorance  of  the  ihiglish 
language,  exercised  ordinary  care  in  assign- 
ing him  to  his  work,  was  a  question  upon 
V7hich  reasonable  minds  might  well  differ,  and 
therefore  one  for  the  jury. — ^Worley  v.  Spreck* 
els  Bros.  Gom.  Go.,  163  Gal.  60,  124  Pac.  697. 

In  an  action  by  a  servant  for  damages  for 
injuries  caused  by  being  thrown  from  a  wagon 
owned  by  defendant,  it  was  for  the  jury  to 
Bay  whethe^  for  the  work  in  which  plaintiff 
was  engaged,  a  wagon  such  as  was  furnished 
by  defendants  came  up  to  the  requirements 
of  the  law  as  a  suitable  instrumentality. — 
liOnnergan  ▼.  Stansbury,  164  Gal.  488,  129 
Pac.  770,  771. 

In  an  action  for  injury  to  a  minor  employed 
by  the  defendant,  where  there  was  evidence 
tending  to  show  that  the  polishing  wheel  at 
V7hich  he  was  employed  was  too  far  from  the 
board  on  top  of  the  table,  and  thus  left  space 
for  the  plaintiff's  fingers  to  be  drawn  into  the 
opening,  and  that  the  revolving  wheel  was 
not  true,  but  would  "wobble,"  and  that  the 
plaintiff  was  not  warned  of  the  danger  in 
operating  the  wheel;  it  was  sufficient  to  sus- 
tain the  verdict,  these  matters  being  questions 
for  the  determination  of  the  jury. — Sheehan 
T.  Hammond,  2  Gal.  App.  371,  84  Pac.  340. 

In  an  action  for  injuries  to  a  miner,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  whether  the  dangerous  condi- 
tion of  the  place  was  produced  by  the  opera- 
tions of  the  workmen  or  by  the  percolation  of 
water  through  the  roof. — ^Bird  v.  Utica  Gold 
HiA.  Go.,  2  Gal.  App.  674,  84  Pac.  256. 

In  an  action  for  the  death  of  an  employee 
in  consequence  of  a  logging  train  falling 
through  a  trestle,  the  question  whether  the 
trestle  was  constructed  in  a  safe  manner  held 
for  the  jury. — Bowen  v.  Sierra  Lumber  Go., 
3  Gal.  App.  312,  84  Pac.  1010. 

In  an  action  for  the  death  of  a  servant 
esDfled  by  aa  unsafe  hoisting  apparatus,  negli- 


gently constructed  by  the  master,  where  the 
plaintiff's  evidence  tended  to  show  that  the 
hoisting  apparatus  was  unusual  and  unsafe  in 
its  construction,  the  question  of  negligence 
was  one  of  fact,  which  should  have  been  sub- 
mitted to  the  jury,  and  it  was  error  to  grant 
a  judgment  of  nonsuit,  where  there  was  noth- 
ing to  indicate  any  contributory  negligence 
on  the  part  of  the  deceased  servant. — Garlson 
V.  Gucamonga  Water  Go.,  7  GaL  App.  382,  94 
Pac.  399. 

It  was  for  the  jury  to  say,  from  a  review 
and  consideration  of  all  the  evidence,  whether 
deceased  was  warned  by  his  superiors  of  the 
danger  or  risk  to  which  he  was  negligently 
subjected,  and  if  so,  whether  the  warning 
was  such  as  to  properly  impress  upon  his 
judgment  a  full  appreciation  of  the  hazard. — 
Glark  v.  Tulare  Lake  Dredging  Go.,  14  Gal. 
App.  414,  112  Pac.  564. 

The  jury  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses,  and  they  are  not 
bound  to  accept  as  true  or  sufficient  the  warn- 
ing of  danger  given  to  the  deceased. — Glark 
V.  Tulare  Lake  Dredging  Go.,  14  Gal.  App. 
414,  112  Pac.  564. 

In  almost  all  cases  of  negligenee,  the  ques- 
tion whether  it  i«  the  duty  of  the  master  to 
promulgate  and  enforce  certain  rules  by 
which  employees  are  to  be  guided  in  the  dis- 
charge of  their  duties  as  such^  for  the  par^ 
pose  of  preventing  accidents,  is  one  of  fact 
for  s<^ution  by  the  jury.  It  is  held  that  that 
question  was  properly  submitted  to  the  jury 
in  the  present  case,  for  its  exclusive  decision, 
which  IS  binding  upon  the  appellate  court. — 
Payne  v.  Oakland  Traction  Go.,  15  Oal.  App. 
127,  113  Pac.   1074. 

It  is  only  when  it  appears  beyond  dispute 
that  the  situation  was  not  one  demanding 
rules,  or  one  on  which  the  evidenK^e  shows 
that  no  rule  could  have  prevented  the  acci- 
dent, that  the  courts  may  declare,  as  matter 
of  law,  that  the  master  was  under  no  obliga- 
tion to  have  eetablh^ed  rules. — Payne  v.  Oak- 
land Traction  Go.,  15  Gal.  App.  127,  113  Pae. 
1074. 

Whether  the  facts  and  circumstances  are 
such  as  to  make  it  the  duty  of  an  employer 
to  brace  the  walls  of  a  treni*h  in  which  his 
employees  are  working  is  a  question  for  the 
jury. — Ryan  v.  Oakland  Oas  L.  &  H.  Go.,  21 
Gal.  App.  14,  130  Pac.  693. 

Where  an  inexperienced  switchman  of  a 
crew  of  men,  operating  at  a  sawmill  a  loco- 
motive crane  for  handling  timber,  has  his 
hand  injured  while  riding  on  the  coupling-pin 
at  the  blind  end  of  the  car  as  it  is  being 
run  through  the  yards  of  the  lumber  company 
employing  him,  his  right  to  recover  from 
the  employer  is  a  question  for  the  jury; 
where  ho  was  riding,  as  was  customary,  on 
the  coupling-pin  to  watch  for  obstructions  on 
the  track  and  to  set  switches,  and  his  hand 
was  injured  by  the  engineer's  operation  of 
the  crane,  which  was  in  a  defeetive  condi- 
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tion. — GlMspoole  t.  Paciile  Lumber  Co.,  22 
Cal.  App.  388, 134  Pae.  849. 

In  an  action  for  damages  for  death  caused 
bj  an  electric  shock  while  in  the  emploj  of 
a  mining  company,  the  doctrine  of  res  ipsa 
loquitur  is  inapplicable  to  the  electric  com- 
pany furnishing  the  electricity  to  the  mining 
company,  where  the  transformers  and  all  the 
machinery,  wires  and  attachments  necessary 
to  make  use  of  the  electricity  were  installed 
and  owned  by  the  mining  company,  and  were 
under  its  exclusive  control  and  operated  by 
the  mining  company's  servants. — Hill  v. 
Pacific  Oas  Sb  Elec.  Co.,  22  Cal.  App.  788,  136 
Pac.  492. 

It  is  held  in  this  ease  that  it  appears  from 
the  facts  that  the  doctrine  of  res  ipsa  loqui- 
tur is  applicable  to  the  mining  company,  and 
that  the  court  erred  in  granting  a  nonsuit 
at  the  close  of  the  plaintiff's  testimony  as  to 
such  company. — ^Hill  v.  Pacific  Gas  &  Elec. 
Co.,  22  Cal.  App.  788,  136  Pac.  492. 

Where  a  car  loaded  with  ore  got  beyond 
control,  and  word  was  telegraphed  to  a  train- 
dispatcher  at  a  point  farther  on  the  road,  who 
in  turn  sent  a  message  to  an  intermediate 
station  ordering  the  switch  at  that  station  to 
be  set  80  that  the  car  would  be  side-tracked, 
such  train-dispatcher  in  giving  this  order  was 
representing  the  master,  and  was  charged  with 
the  full  measure  of  its  duty  with  respect  to 
this  car  in  using  every  reasonable  precaution 
to  prevent  an  accident. — Sandidge  v.  Atchison, 
T.  &  8.  r.  B.  Co.,  193  Fed.  867,  113  C.  C.  A. 
653. 


§115. 


As  to  negligence  of  senrant. 


Plaintififfl  knowledge  of  danger  to  which  he 
is  exposed  by  defec^ve  premises  is  question 
for  jury. — Magee  ▼.  North  Pacific  C.  R.  Co., 
78  CaL  430,  438,  12  Am.  St.  Rep.  69,  21  Pac. 
114. 

Where  an  employee  was  injured  while  op- 
erating a  scantling  machine  and  saw,  by  a 
projecting  set-screw  which  was  concealed  be- 
low the  saw,  the  fact  that  he  had  been  em- 
ployed for  nine  months  in  putting  lumber  in 
place  to  be  cut  by  the  saw,  and  had  run  the 
machine  for  eighteen  days  in  the  absence  of 
the  foreman,  is  not  sufficient  evidence  to  war- 
rant a  court  to  say  that,  as  a  matter  of  law, 
he  was  experienced,  and  knew  the  location 
of  the  set-screw,  and  the  danger  of  putting 
his  hand  below  the  saw. — Ingerman  v.  Moore, 
90  Cal.  410,  25  Am.  St.  Rep.  138,  27  Pac.  306. 

In  an  action  for  injuries  causing  the  death 
of  a  brakeman  while  attempting  to  couple  cars, 
it  was  alleged  that  the  injuries  were  caused 
by  the  negligence  of  defendant  railroad  com- 
pany in  using  a  "Miller  hook"  coupling  in 
connection  with  a  "Potter  drawhead  coupling,** 
either  of  which  was  safe  when  used  in  connec- 
tion with  one  of  its  own  kind,  but  dangerous 
when  used  with  one  of  the  other  kind.  It 
appeared  that  defendant  knew  of  the  danger- 
ous nature  of  the  couplings.  Held,  that  the 
question  of  contributory  negligence  was  prop- 


erly submitted  to  the  jury. — ^Martin  t.  Cali- 
fornia Cent.  Ry.  Co.,  94  CaL  326,  29  Pac  645. 

In  an  action  against  a  steamship  company 
for  personal  injuries  sustained  by  falling 
through  the  hatchway  of  defendant's  yessel 
into  the  hold,  it  appeared  that  defendant  neg- 
ligently omitted  to  light  the  passageway;  that 
plaintiff  and  other  employees  passed  down  a 
stairway  to  the  hatchway;  and  that  one  man 
preceded  plaintiff.  The  latter  testified  that  he 
could  not  see  the  hatchway;  that  he  tried  to 
stand  there,  but  the  men  pressed  him  from 
behind  and  he  fell  in;  and  that  there  was 
room  for  the  men  to  stand  if  it  had  been 
lighted.  His  conduct  while  on  the  vessel,  and 
the  extent  of  his  knowledge  of  the  danger  by 
reason  of  his  previous  experience,  did  not 
clearly  appear.  Held,  that  the  question  of 
plaintifTs  contributory  negligence  was  for  the 
jury.— amith  t.  Occidental  Sb  Oriental  &  8. 
Co.,  99  Cal.  462,  84  Pac.  84. 

The  question  as  to  whether  the  servant  waa 
aware  of  the  defect  in  the  appliance,  and 
knew  and  appreciated  the  risks  and  damages 
resulting  or  likely  to  follow  from  such  defect, 
is  a  question  of  fact  for  the  jury. — Alexander 
T.  Central-Lumber  etc.  Co.,  104  Cal.  532,  88 
Pac.  410. 

Whether  a  servant's  injuries  are  caused  by 
his  own  negligence  is  a  question  of  fact  for 
the  jury. — ^Bjorman  v.  Ft.  Bragg  Redwood 
Co.,  104  CaL  626,  38  Pac.  451. 

Plaintiff,  a  boy  of  sixteen  years  old  after 
working  in  defendant's  factory  six  months, 
was  ordered  by  the  foreman  to  mount  a  ladder 
twenty  feet  high,  and  hold  a  belt  weighing 
forty  pounds  over  a  revolving  shaft,  which 
he  did  against  his  will,  and  without  having 
received  instructions  as  to  the  danger  of  the 
place;  and  he  was  injured  by  falling  against 
the  shaft,  through  the  turning  of  a  loose  plank 
on  which  he  waa  standing.  Held^  that  the 
question  whether  plaintiff  was  negligent  was 
for  the  jury. — ^Mullin  v.  California  Horseshoe 
Co.,  105  Cal.  77,  38  Pac.  535. 

As  plaintiff  was  removing,  with  a  wheel- 
barrow, rock  from  a  tunnel  as  it  was  being 
constructed,  he  was  injured  by  an  overhang- 
ing rock,  which  fell  from  a  finished  portion 
thereof,  unsupported  by  timbers.  He  was  in- 
experienced in  running  tunnels,  and  had  no 
means  of  knowing  that  the  tunnel  was  unsai^e. 
He  saw  the  rock,  but  it  did  not  appear  to  be 
loose,  and  was  beyond  reach  high  above  hia 
head.  His  fellow-servants  were  skilled  min- 
ers, but  gave  him  no  warning.  Neither  did 
the  superintendent,  who  visited  the  work 
daily.  It  appeared,  however,  that  the  tnnnel, 
to  be  safe,  required  some  timbering,  but  these 
had  not  been  inserted.  Held,  that  plaintifTa 
negligence  in  exposing  himself  to  the  danger 
was  for  the  jury. — Hanley  v.  California 
Bridge  etc.  Co.,  127  Cal.  232,  47  L.  R.  A.  597, 
59  Pac.  577. 

Whether  the  conductor  of  an  electric  ear, 
who  was  injured  by  the  sadden  starting  of 
the  car,  was  negligent  in  leaning  baokwmrd 
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over  the  dashboard  with  both  hands  upraised, 
attempting  to  keep  the  trolley  on  the  wire,  is  a 
question  for  the  jury. — ^Murdock  ▼.  Oakland 
•te.  Electric  By.  Co.,  126  Cal.  22,  60  Pac.  469. 

Where  plainti£f  went  to  work  upon  a  de- 
fective street-ear,  not  knowing  at  the  time  it 
was  defective,  but  soon  after  discovered  the 
defect,  and  that  its  use  was  surrounded  by 
some  danger,  and  thereupon  continued  work 
for  an  hour  or  more,  until  he  was  injured,  the 
question  of  whether  he  was  guilty  of  contrib- 
utory negligence  in  continuing  to  use  the 
same  was  for  the  jury. — Murdoch  v.  Oakland 
etc.  Electric  By.  Co.,  128  Cal.  22,  60  Pac.  469. 

The  negligence  of  a  minor  child  must,  in 
the  nature  of  the  case,  be  a  question  of  fact 
for  the  jury,  rather  than  of  law  for  the  court; 
and  it  is  their  province  to  determine  whether 
or  not  the  child  duly  exercised  such  judgment 
aa  he  possessed,  taking  into  consideration  his 
years,  experience,  and  ability.  The  ordinary 
care  which  a  child  of  limited  judgment  and 
experience  is  called  upon  to  exercise  in  a 
given  act  is  not  the  same  quantum  of  care 
which  an  adult  would  be  called  upon  to  use 
under  the  same  circumstances.— O'Connor  v. 
Golden  Gate  Woolen  Mfg.  Co.,  135  Cal.  537, 
87  Am.  St.  Bep.  127,  67  Pac.  966. 

Evidence  in  an  action  for  the  death  of  an 
employee  resulting  from  falling  down  a 
freight  elevator  shaft  in  the  building  where 
she  worked,  by  reason  of  the  hatch  covering 
the  shaft  ^ving  way  on  her  stepping  on  it, 
examined,  and  held  that  the  question  of  her 
contributory  negligence  was  for  the  jury. — 
Hillebrand  v.  Standard  Biscuit  Co.,  139  Cal. 
233,  73  Pac.  163. 

In  an  action  for  injuries  to  a  servant  while 
washing  an  insecurely  fastened  window  pane, 
evidence  held  to  require  submission  of  the 
questions  of  plaintiff's  contributory  negligence 
to  the  jury. — ^Davis  v.  Diamond  Carriage  ete. 
Co.,  146  Cal.  59,  79  Pac.  596. 

Whether  or  not  the  employee,  under  all  of 
the  circumstances  revealed  by  the  evidence, 
was  guilty  of  negligence  in  the  operation  of 
the  mangle,  was  a  question  for  the  jury. — 
Larsen  v.  Bloemer,  156  Cal.  752,  106  Pac.  62. 

In  an  action  by  one  employed  as  a  gar- 
dener in  a  nursery,  to  recover  of  his  employer 
damages  for  personal  injuries  sustained  by 
him  from  falling  into  an  unused  well,  of  the 
exiatence  of  which  he  was  unaware,  occa- 
sioned by  the  breaking  of  a  board  covering 
while  he  was  walking  over  it,  and  which 
covering  was  obviously  laid  so  that  persons 
walking  across  it  would  not  fall  into  the 
well,  it  was  for  the  jury  to  determine  whether 
or  not  a  reasonably  prudent  man  would  have 
walked  across  the  covering  or  around  it;  and 
the  decision  of  the  jury  negativing  the  plain- 
tiff's contributory  negligence  in  such  respect 
can  only  be  vacated  by  the  trial  court  on 
motion  for  a  new  trial.  On  appeal  it  is  con- 
clusive.—Gordler  ▼•  Keffeli  161  Cal.  475,  119 
Pme.  658. 


The  existence  or  absence  of  contributory 
negligence  is  a  matter  primarily  for  the  jury 
to  determine. — Jacobson  v.  Oakland  Meat  Jk 
Packing  Co.,  161  Cal.  425,  119  Pac.  653.  See 
Arnold  v.  California  Standard  Portland  Ce- 
ment Co.,  161  Cal.  522,  119  Pac  913. 

Where  contributory  negligence  is  set  up 
as  a  defense  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  defendant's  negligence  in  fur- 
nishing for  the  plaintiff's  use  in  setting  off  a 
charge  of  dynamite,  an  unsafe,  defective,  and 
insufficient  electric  battel^,  in  the  use  of 
which  the  plaintiff  was  injured,  it  is  errone- 
ous to  permit  the  plaintiff  to  testify  to  the 
effect  that  he  used  proper  care  and  caution 
in  doing  the  work  preparatory  to  the  use  of 
the  battery.  The  determination  of  such  ques- 
tion was  for  the  jury  after  a  consideration 
of  all  the  evidence. — ^Arnold  v.  California 
Standard  Portland  Cement  Co.,  161  Cal.  522, 
119  Pac.  913. 

It  is  ordinarily  a  question  of  fact  for  the 
jury  whether  or  not  an  employee  is  guilty 
of  contributory  negligence  in  obeying  a  direc- 
tion given  him  by  his  employer  which  in- 
volves danger;  but  where  the  admitted  facts 
are  such  that  but  one  conclusion  can  reason- 
ablv  be  drawn  therefrom,  the  question  is  one 
of  law  for  the  court. — ^Hall  v.  Clark,  163  Cal. 
392,  125  Pac.  1047. 

Where  a  billboard  painter  was  injured  by 
the  giving  way  of  a  staging  consisting  of  a 
board  suspended  by  hooks  from  the  top  of 
a  sign  board,  which  sign  board  was  defec- 
tive and  rotten,  and  he  neither  knew  nor  was 
guilty  of  want  of  ordinary  care  in  not  know- 
ing that  such  was  the  condition  of  the  board, 
he  is  not  precluded  as  a  matter  of  law  from 
recovery  by  reason  of  -assumption  of  risk  or 
contributory  negligence. — Green  v.  Varney 
165  Cal.  347,  132  Pac.  436. 

The  evidence  is  of  such  a  character  that  it 
was  a  question  for  the  jury  to  determine 
whether  the  plaintiff,  after  the  repairs  were 
attempted  to  be  made,  knew  that  they  had 
not  been  effective  to  remove  the  defect,  and 
that  the  operation  of  the  machine  was  attend- 
ant with  the  same  danger  as  previous  to  the 
making  of  the  repairs. — ^Moseley  v.  Los 
Angeles  Packing  Co.,  166  Cal.  59,  134  Pac. 
994. 

In  an  action  by  the  employee  to  recover 
for  such  injury,  it  is  for  the  jury  to  say 
whether  or  not  under  all  of  the  circumstances 
he  was  bound  to  observe  the  set-screw  at- 
tached to  the  collar,  when  it  was  more  than 
five  feet  above  his  head  as  he  worked  on  the 
floor,  and  was  shut  off  from  all  possible  ob- 
servation from  many  parts  of  the  building 
by  a  running-board  beneath  it,  and  rendered 
invisible  by  rapid  motion  during  the  time 
when  the  machinery  was  in  operation.-^ 
Schellin  v.  North  Alaska  Salmon  Co.,  167  Cal. 
103,  138  Pac.  723. 

In  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  portion  of  the  roof,  whether  plaintiff 
was  guilty  of  contributory  negligence  held  for 
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the  jury.— Bird  v.  TTtica  Gold  Min.  Co.,  2  CaL 
App.  674,  £4  Pac.  256. 

The  question  whether  the  defendants  were 
negligent  in  failing  to  support  the  wet  rock 
in  the  roof  of  the  stope  with  timbers,  and 
whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  or  had  knowledge  of  the 
danger,  or  whether  the  facts  known  to  him 
ought  to  have  brought  home  to  him  knowledge 
of  the  danger,  were  questions  of  fact  for  the 
jury  to  determine. — ^Bird  v.  Utica  Gold  Min. 
Co.,  2  Cal.  App.  674,  84  Pac.  256. 

Negligence  or  contributory  negligence  is  a 
question  of  fact  only  where  the  question  of  its 
existence  is  fairly  debatable.  Where  no  negli- 
gence of  the  employer  appears,  and  the  em- 
ployee manifestly  failed  to  exercise  ordinary 
care,  the  question  of  contributory  negligence 
is  one  of  law,  and  the  plaintiff  cannot  recorer. 
Mugford  y.  Atlantic  etc.  P.  Co.,  7  Cal.  App. 
672,  95  Pac.  674. 

The  question  of  the  contributory  negligence 
of  the  plaintiff  was  one  of  fact  for  the  jury; 
and  the  same  cannot  be  said  to  exist  as  matter 
of  law,  either  justifying  a  nonsuit  or  requir- 
ing a  verdict  for  the  defendant. — Jackson  v. 
Southern  Pacific  Co.,  11  Cal.  App.  101,  103 
Pac.  1098. 

Assuming  that  the  lad  acted  voluntarily  and 
without  direction  in  assisting  to  restore  the 
cable,  it  still  remained  for  the  jury  to  say, 
from  a  consideration  of  all  the  evidence, 
whether  he  acted  negligently  or  without  due 
care  in  the  performance  of  a  duty,  which  it 
clearly  appears,  from  the  fact  of  his  having 
been  taken  from  the  service  for  which  he  was 
expressly  employed,  and  placed  in  charge  of 
that  part  of  the  dredger  where  the  greatest 
degree  of  danger  existed,  was  forced  upon 
him  by  those  in  authority. — Clark  ▼.  Tulare 
Lake  Dredging  Co.,  14  Cal.  App.  414,  112  Pac. 
564. 

It  is  held  that  there  is  no  direct  evidence 
showing  contributory  negligence  on  the  part 
of  the  deceased;  that  the  precise  manner  in 
which  he  received  his  death  is  not  shown  by 
the  record;  but  that  on  the  other  hand  there 
are  circumstances  from  which  the  jury  could, 
with  good  reason,  infer  negligence  on  the  part 
of  the  defendant,  and  that  the  accident  would 
not  have  occurred,  to  the  loss  of  the  boy's  life, 
but  for  such  negligence. — Clark  v.  Tulare 
Lake  Dredging  Co.,  14  Cal.  App.  414, 112  Pac. 
564. 

Where  the  jury  by  the  verdict  presump- 
tively accepted  the  plaintiff's  description  of 
the  conditions  and  circumstances  surrounding 
him,  they  were  authorized  in  concluding  that 
he  displayed  good  judgment  in  the  choice  of 
the  place  of  his  ascent,  and  that  his  injuries 
were  not  caused  by  contributory  negligence 
in  making  such  choice. — ^Payne  v.  Oakland 
Traction  Co.,  15  Cal.  App.  127,  113  Pac.  1074. 

Where  a  motor  man,  whose  ear  was  on 
schedule  time,  ran  it  into  the  ear-bam  for 
repair  of  a  brake  in  the  pit,  whither  he  went 
at  request  of  the  repairer,  as  being  'irtiort- 


handed,"  to  assist  in  the  repair,  it  was  the 
duty  of  the  motorman  to  do  what  was  rea- 
sonably necessary  to  get  his  ear  out  on  time, 
and  it  is  immaterial  whether  or  not,  in  such 
assistance,  the  motorman  was  acting  strictly 
within  the  sphere  of  his  duty  as  such,  sinee 
no  rule  or  custom  forbade  such  action,  but 
motorman  frequently  went  into  the  pit  to 
assist  the  repairer,  and  plaintiff  was  not  a 
trespasser  therein,  nor  injured  therein,  but 
was  injured  only  while  ascending  carefully 
therefrom,  by  the  careless  removal  of  an  ap- 
parently dead  car. — ^Payne  v.  Oakland  Trac- 
tion Co.,  15  Cal.  App.  127,  113  Pac.  1074. 

The  plaintiff  having  gone  into  the  pit  for 
the  purpose  stated,  whether  strictly  in  the 
line  of  his  duty  or  not,  had  the  right  of 
ascent  therefrom,  and  it  was  the  duty  of 
the  defendant  to  exercise  reasonable  care  in 
protecting  him  while  ascending  against  injury, 
as  the  result  of  the  negligent  acts  of  his  eo- 
employees. — ^Payne  v.  Oakland  Traction  Ck>., 
15  Cal.  App.  127,  113  Pac.  1074. 

Where,  in  an  action  by  a  stevedore  for  per- 
sonal injuries  caused  by  the  fall  of  coal  from 
a  defective  coal  bucket  used  in  hoisting  coal 
from  the  hold  of  a  vessel,  there  was  held  to 
be  sufficient  evidence  to  support  the  negative 
answer  of  the  jury  to  the  question:  "Do  you 
find  from  the  evidence  that  it  was  the  duty 
of  the  stevedores  employed  by  the  defendant 
to  select  a  tub  or  tubs  that  they  were  to 
use  in  their  work  from  a  number  of  tubs  in 
good  repair  kept  on  hand  by  the  defendants 
But,  even  if  not  supported,  the  circumstance 
would  not  require  a  reversal  of  the  ease,  since 
the  general  verdict  could  be  sustained  upon 
the  theory  of  defendant's  negligence  in  leav* 
ing  the  defective  bucket  upon  the  deck  of  the 
vessel,  whence  it  was  taken  and  int  into  use 
in  the  hold. — ^Hayes  v.  Western  Fuel  Co.,  19 
Cal.  App.  634,  643,  127  Pac.  518. 

A  servant  is  not  necessarily  negligent 
where  he  acts  upon  the  presumption  that  his 
employer  and  his  employer's  agents  have 
done,  are  doing,  and  will  do,  their  duty.  The 
juridical  theory  is  that  the  order,  having  a 
natural  tendency  to  throw  the  servant  off  his 
guard,  may  properly  be  considered  to  excuse 
him  from  the  exercise  of  the  same  degree  of 
care  as  would  have  been  incumbent  on  him  if 
the  case  had  not  involved  this  factor. — ^Peter- 
sen V.  California  Cotton  Mills  Co.,  20  CaL  App. 
751,  130  Pac.  169. 

In  an  action  by  a  minor  employee  against 
his  master  for  damages  for  personal  injuries, 
the  complexity  of  the  situation;  the  fact  that 
plaintiff  was  a  minor,  and  presumably  with- 
out the  judgment  of  an  adult;  the  fact  that 
he  was  ordered  by  his  superior  to  do  work 
outside  of  and  more  hazardous  than  his  usual 
employment;  that  he  was  expected  to,  and 
did,  obey  promptly — these  facts  warrant  a 
submission  of  the  question  of  contributorj 
negligence  to  the  jury. — ^Petersen  v.  Califor- 
nia Cotton  Mills  Co.,  20  Cal.  App.  751, 180  Pac. 
169. 

In  an  action  for  personal  injuries  sustained 
by  the  plaintiff  while  working  in  a  gas  geaar- 
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ating  faetory,  caused  bj  the  explosion  of  a 
"sembber,"  which  the  evidence  tended  to 
show  was  caused  by  sparks  falling  from  a 
neighboring  generator  into  the  aperture 
of  the  scrubber  from  which  the  bushing  had 
been  removed  by  the  plaintiff,  it  cannot  be 
said  that  he  assumed  the  risk  or  was  guilty 
of  negligence  concurring  to  produce  his  in- 
juries, nor  can  it  be  said  that  the  employer 
was  presumed  to  know  that  it  would  be  dan- 
gerous to  leave  the  aperture  open,  and  that 
he  was  negligent  in  not  causing  it  to  be  closed 
or  in  not  informing  the  employee  of  the  risk 
of  working  about  the  machines  in  that  condi- 
tion.— ^Mulholland  v.  Western  Gas  Construc- 
tion Co.,  21  Cal.  App.  44,  131  Pac.  110,  113. 

Where  the  conductor  of  a  freight-train,  who 
was  killed  while  riding  on  a  runaway  car, 
was  negligent  in  leaving  a  heavily  loaded  car 
on  the  main  line,  from  which  place  it  got  be- 
yond the  control  of  the  brakes,  such  negligence 
of  the  conductor  would  not  relieve  the  rail- 
road company  of  responsibility  under  the  rule 
of  "tho  last  clear  chance,"  where  the  com- 
pany, after  having  notice  of  the  conductor's 
danger,  or  after  there  had  been  sufficient  no- 
tice to  put  a  prudent  man  on  the  alert,  fails 
to  use  ordinary  care  to  prevent  the  injury. — 
Sandidge  v.  Atchison  T.  ft  S.  F.  B.  Co.,  198 
Ted.  867,  113  C.  C.  A.  653. 

In  an  action  against  a  railroad  company 
for  damages  for  the  death  of  a  conductor  of  a 
freight  train  killed  while  riding  on  a  runaway 
car,  although  it  was  shown  by  the  testimony 
that  a  trainman  should  not  take  a  car  on  the 
main  line  unless  he  was  certain  that  the  brakes 
were  in  order,  yet  where  the  insufficiency  of 
the  brakes  was"  due  to  the  fact  that  the  car 
was  overloaded — a  defect  which  the  trainmen 
probably  could  not  discover  until  found  by 
actual  use — the  taking  of  such  car  on  the 
main  line  will  not  be  considered  as  negligence 
on  the  part  of  the  deceased  conductor;  but 
whether,  after  getting  such  car  on  the  main 
Une,  it  was  negUgence  to  cut  it  off  and  leave 
it  standing  alone,  is  a  question  for  the  jury 
to  decide.— -Sandidge  v.  Atchison,  T.  ft  S.  F.  B. 
Co.,  193  Fed.  867,  113  C.  0.  A.  653. 


sue. 


As  to  emi^loyment  in  diffttent 


departments. 

Where  the  facts  are  disputed,  or,  if  undis- 
puted, are  such  as  to  reasonably  permit  con- 
trary inferences,  the  jury  should  be  permitted 
to  determine  whether  the  servants  were  en- 
gaged in  the  same  department  of  labor.  But 
where  the  facts  are  such  that  reasonable  minds 
could  not  differ  as  to  the  conclusion,  the 
question  becomes  one  of  law  for  the  court. — 
Judd  V.  Letts,  158  Cal.  359,  41  L.  B.  A.  (N.  S.) 
156,  111  Pac.  12. 

An  employee  in  a  retail  department  store, 
whose  only  duties  were  those  connected  with 
the  sale  of  cloaks  and  suits,  but  who  was  per- 
mitted, for  her  convenience,  to  use  an  elevator 
in  going  from  her  place  of  work  to  the 
dressing-room,  was  not  engaged  in  the  same 
department  of  labor  with  the  person  operating 


the  elevator,  and  the  court  was  justified  in  so 
instructing  the  jury  as  matter  of  law. — Judd 
V.  Letts,  158  CaL  359,  41  L.  B.  A.  (N.  8.)  156, 
111  Pac.  12. 

§  117.    Insti  iictioiifl. 

In  an  action  by  an  employee  for  injuriee 
received  in  the  course  of  the  employment,  the 
court,  at  the  request  of  the  plaintiff,  in- 
structed the  jury  that  "the  servant  assumes 
no  risks,  except  such  as  existed  at  the  begin- 
ning of  the  employment,  and  such  as  are  in- 
cidental to  the  business."  Held,  that  the 
court  should  have  added  words  equivalent  to 
"or  which  existed  during  the  course  of  the 
employment,  of  which  the  employee  had 
knowledge  or  was  bound  to  have  knowledge." 
Sowden  v.  Idaho  Quartz  Min.  Co.,  55  Cal.  443. 

Bulings  of  court  in  giving  and  refusing 
certain  instructions  in  regard  to  the  liability 
of  employers  for  injuries  to  employees,  occur- 
ring in  the  course  of  their  employment,  con- 
sidered and  held  to  be  correct. — ^Beeson  v. 
Green  Mountain  Gold  Min.  Co.,  67  CaL  20. 

In  an  action  to  recover  for  an  injury 
caused  by  a  bag  of  coffee  falling  from  a  pile 
onto  an  employee,  an  instruction  that  "when, 
in  the  due  exercise  of  his  duties,  the  em- 
ployee is  injured  through  any  appliances  or 
surroundings  of  the  business,  and  it  does  not 
appear  that  the  employee  was  in  fault,  the 
burden  is  on  the  employer  to  show  that  he 
himself  was  free  from  fault,"  is  erroneous, 
as  it  takes  from  the  jury  the  question  of  un- 
avoidable accident.  Plaintiff  is  bound  to 
prove,  as  against  the  defendant,  enough  to 
show  a  fair  presumption  of  negligence. — Lin- 
dall  V.  Bode,  72  Cal.  245,  13  Pac.  660. 

In  an  action  for  injuries  causing  the  death 
of  a  brakeman  while  attempting  to  couple 
cars,  an  instruction  that  though  decedent 
was  engaged  in  a  dangerous  business,  re- 
quiring constant  and  watchful  care  on  his 
part,  and  that  he  should  act  with  rapidity 
and  promptness,  still,  if  he  did  not  always 
bear  this  in  mind,  and  act  upon  it,  and  was 
thereby  injured,  he  could  recover,  appears  to 
be  based  upon  the  doctrine  of  emergency  or 
sudden  danger,  of  which  there  was  no  evi- 
dence, and  is  erroneous;  and  an  injury  so  re- 
ceived would  be  the  direct  result  of  contribu- 
tory negligence  on  his  part. — Martin  v.  Cali- 
fornia Cent.  By.  Co.,  94  Cal.  326,  29  Pac.  645. 

In  an  action  for  the  death  of  plaintiff's 
intestate  through  the  negligence  of  defend- 
ant's steamboat  engineer,  an  instruction  asked 
by  plaintiff,  that  if  an  engineer  should  be 
perfectly  competent  to  run  ail^  engine  by 
reason  of  his  knowledge  and  skill,  yet  he 
would  not  be  a  competent  engineer  within 
the  meaning  of  the  law  if  he  should  be  un- 
steady and  unreliable  on  account  of  habits 
of  intoxication,  is  misleading,  since  it  ignores 
the  question  whether  defendant  knew  of  such 
habits. — Stevens  v.  San  Francisco  etc.  B.  Co., 
100  CaL  554,  85  Pac.  165. 
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Erroneous  inBtraetioiiB  as  to  the  burden 
of  proof  of  the  negligence  of  a  fellow-servant, 
and  as  to  the  knowledge  of  the  danger  of 
an  unsafe  appliance,  will  be  presumed  to  be 
prejudicially  erroneous,  and  the  court  does 
not  abuse  its  discretion  in  granting  a  motion 
for  a  new  trial  for  such  errors,  even  though 
it  may  be  of  the  opinion  that,  had  the  in- 
structions been  so  framed  as  to  meet  all  the 
requirements  of  the  law,  the  verdict  of  the 
jury  would  have  been  the  same. — Bjorman 
V.  Fort  Bragg  Bedwood  Co.,  104  Cal.  626,  38 
Pac.  451. 

Where  there  is  no  averment  of  the  negli- 
gence of  a  fellow-servant  in  the  answer, 
and  the  only  material  issue  is  as  to  whether 
the  plaintiff  was  set  to  work  while  the  dan- 
gerous machine  was  in  motion,  without 
knowledge,  warning  or  instruction  as  to  the 
danger,  the  only  negligence  involved  in  the 
issue  is  the  negligence  of  the  master  in  fail- 
ing to  give  such  a  warning  or  instruction,  for 
which  the  master  is  responsible,  notwith- 
standing the  immediate  instrumentality 
through  which  such  negligence  occurred  was 
the  act  of  a  fellow-employee  of  the  plaintiff; 
and  under  the  pleadings  and  evidence,  in- 
structions predicated  upon  the  principle  that 
a  master  is  not  liable  when  the  injury  is 
suffered  through  the  negligence  of  a  fellow- 
servant,  are  properly  refused. — Gibson  v. 
Sterling  Furniture  Co.,  113  Cal.  1,  45  Pac.  5. 

An  instruction  that  the  duty  which  de- 
fendant owed  plaintiff,  to  furnish  safe  ma- 
chinery, was  a  personal  one,  which  he  could 
not  escape  by  intrusting  it  to  an  employee, 
cannot  be  complained  of  because  not  stating 
that  defendant  was  only  required  to  furnish 
"reasonably  safe"  machinery,  as  the  court 
was  not  passing  on  the  degree  of  safety  re- 
quired.— Higgins  V.  WiUiams,  114  Cal.  176, 
45  Pac.  1041. 

An  instruction  that  the  servant  could  not 
recover  for  injuries  from  a  defective  appa- 
ratus unless  the  defendants  knew,  or  ought 
to  have  known,  of  the  defect,  and  the  ser- 
vant had  not  equal  means  of  knowledge,  is 
erroneous. — Silveira  v.  Iversen,  128  Cal.  187, 
60  Pac.  687. 

An  instruction  that  it  is  an  employer's 
duty  to  furnish  a  suitable  and  safe  place  for 
his  employees  to  work  was  not  misleading  for 
failure  to  require  only  a  "reasonably"  suit- 
able and  safe  place. — Grijalva  v.  Southern 
Pac.  Co.,  137  Cal.  569,  70  Pac.  622. 

The  words  "safe  and  suitable/*  as  com- 
monly used,  and  as  used  in  an  instruction 
in  reference  to  appliances,  means  nothing 
more  than  "reasonably  safe  and  suitable," 
and  it  is  sufficient  that  taking  the  instruc- 
tions as  a  whole  the  jury  must  have  so  un- 
derstood the  phrase. — Wall  v.  Marshutz  & 
Cantrell,  138  Cal.  522,  71  Pac.  692. 

An  instruction,  in  an  action  by  an  employee 
for  personal  injuries,  that  if  the  accident 
"resulted  from  any  cause'*  which  might  rea- 
sonably have  been  guarded  against,  and  was 


due  to  dangers  incident  to  the  work  of  which 
the  employer  knew  or  should  have  known, 
and  the  dangers  were  unknown  to  the  em- 
ployee, which  the  employer  knew  or  should 
have  known,  and  the  employer  failed  to 
warn  the  employee  thereof,  the  jury  should 
find  for  the  employee,  was  erroneous,  because 
it  held  the  employer  responsible  for  a  failure 
to  warn  the  employee  of  dangers  concerning 
which  it  did  not  actually  know. — Boehe  v. 
Llewellyn  Iron  Works  Co.,  140  Cal.  563,  74 
Pac.  147. 

The  instruction  was  also  erroneous  for 
authorising  a  verdict  for  the  employee,  though 
the  accident  resulted  from  some  cause  not 
alleged  in  the  complaint. — Boche  v.  Llew- 
ellyn Iron  Works  Co.,  140  Cal.  563,  74  Pae. 
147. 

Where,  in  an  action  for  injuries  to  a  ser- 
vant, it  was  claimed  that  the  bursting  of  an 
emery-wheel  was  caused  by  the  excessive 
speed  at  which  it  was  run,  it  was  not  an 
error  to  modify  a  requested  instruction  that 
if  the  jury  believed  that,  "through  the  neg- 
ligence of  the  deceased,"  the  tool  deceased 
was  grinding  was  caught  between  the  rest 
and  the  wheel,  thereby  causing  it  to  break, 
defendant  was  not  liable,  by  inserting  the 
words  quoted,  since  the  catching  of  the  tool 
may  have  been  caused  by  the  excessive  speed. 
Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  507, 
74  Pac.  13.  Behearing  denied,  140  Cal.  507, 
74  Pac.  444. 

Where,  in  an  action  for  the  death  of  a 
servant  owing  to  the  fall  of  a  derrick  maat» 
plaintiff  had  introduced  testimony  tending  to 
show  that  no  repairs  had  been  made  on  the 
apparatus  for  a  considerable  time,  and  that 
after  the  last  repairs  there  had  been  a  sim- 
ilar accident,  an  instruction  that  the  jury 
might  consider  such  evidence,  and  that  the 
occurrence  of  accidents  'Similar  to  the  one 
under  scrutiny"  was  of  more  or  less  value 
on  the  question  of  reasonable  care,  was  not 
erroneous  beeause  of  the  use  of  .the  phrase 
"similar  to  the  one  under  scrutiny." — ^Dyaa 
v.  Southern  Pac.  Co.,  140  CaL  296,  73  Psie. 
972. 

In  an  action  for  the  death  of  a  servant 
owing  to  the  fall  of  a  derrick  mast,  wherein 
plaintiff  claimed  the  fall  of  the  mast  had 
been  occasioned  by  the  decayed  condition  of 
wooden  ties  on  which  the  rails  rested  to 
which  the  derrick  platform  was  clamped,  an 
instruction  that  the  jury  should  consider  tbe 
liability  of  all  wooden  structures  to  get  out 
of  repair  and  unfit  for  use  was  not  erroneona. 
Dyas  v.  Southern  Pac.  Co.,  140  Cal.  296,  78 
Pac.  972. 

In  an  action  for  damages  for  injury  to  a 
minor  servant  between  fifteen  and  sixteen 
years  of  age,  an  instruction  based  upon  the 
right  of  the  plaintiff  to  a  verdict  which  omita 
necessary  qualifications  and  conditions  to  en- 
title the  plaintiff  thereto,  and  further  omita 
all  reference  to  the  question  of  contributory 
negligence,  which  was  a  question  of  faet  for 
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tlie  jury  under  the  evidence,  ia  prejudicially 
erroneous. — ^KUlelea  v.  California  Horseshoe 
Co.,  140  Cal.  602,  74  Pae.  157. 

In  an  action  by  a  servant  for  injuries,  an 
instruction  that  if  plaintiff  was  ordered  by 
the  foreman  to  shift  the  belting  of  his  ma- 
chine, and  did  not  know  of  and  appreciate 
the  danger  of  obedience,  if  any,  and  by  rea- 
son of  his  attempt  to  obey  was  injured,  then 
defendant  was  guilty  of  negligence,  "and 
plaintiff  was  entitled  to  a  verdict,"  is  erro- 
neous, as  omitting  all  reference  to  contribu- 
tory negligence,  Sie  foreman's  authority,  de- 
fendant's having  furnished  safe  appliances, 
etc. — Killelea  v.  California  Horseshoe  Co., 
140  CaL  602,  74  Pae.  157. 

An  instruction  to  the  jury  which  improp- 
erly assumes  that  the  only  means  of  descend- 
ing the  shaft  was  the  rope,  and  that  it  was 
furnished  for  that  purpose,  and  which  ig- 
nored the  question  whether  if  the  rope  was 
worn  or  weakened,  the  carelessness  or  negli- 
gence of  the  plaintiff  and  his  fellow-servants 
eaused  the  same,  was  prejudicially  erroneous. 
Gribben  v.  Tellow  Aster  Min.  etc.  Co.,  142 
CaL  248,  75  Pae.  839. 

In  an  action  against  a  building  contractor 
for  personal  injuries  alleged  to  have  resulted 
from  the  contractor's  negligence  in  leaving 
obstructions  in  a  street,  where  it  appeared 
that  defendant  made  a  subcontract  with  an- 
other person  to  do  the  plastering,  the  sub- 
eontraetor  agreeing  to  furnish  all  necessary 
materials  and  perform  all  the  labor,  and  the 
evidence  showed  that  the  subcontractor  had 
the  entire  charge  of  that  part  of  the  work, 
and  sole  control  of  the  workmen  engaged 
therein,  it  was  error  to  refuse  to  charge  that, 
if  the  injuries  were  the  result  of  negligence 
on  the  part  of  the  subcontractor,  they  must 
find  for  the  defendant;  the  evidence  tending 
to  show  that  the  mortar  box  and  some  lumber 
used  by  the  plasterer  were  among  the  ob- 
structions in  the  street. — Green  v.  Soule,  145 
Cal.  96,  78  Pae.  337. 

Where  an  instruction,  as  modified,  cor- 
reetly  stated  the  rule  of  law  as  to  the  de- 
gree of  eare  necessary  to  be  exercised  to- 
ward its  employee  bv  the  defendant  in  con- 
Btrueting  and  maintaining  the  trestle  in  ques- 
tion, for  the  purpose  for  which  it  was  actu- 
ally intended  and  used,  it  was  not  error  to 
modify  it  by  omitting  a  preliminary  state- 
ment distinguishing  the  degree  of  care  so  re- 
quired from  that  which  would  be  required  of 
a  railroad  company  in  the  performance  of  its 
duty  toward  passengers  upon  its  trains, 
there  being  nothing  in  the  ease  involving  any 
such  question. — Bundy  v.  Sierra  Lumber  Co., 
149  Cal.  772,  87  Pae.  622. 

An  instruction  to  the  jury  (in  connection 
with  other  instructions  relative  to  the  duty 
of  the  employer  where  a  minor  is  directed 
to  perform  hazardous  work),  pertaining  to  his 
legal  duty  to  provide  for  his  employees  a 
Teaaonably  ssie  place,  and  that  his  failure  to 
do   so  constituted  negligence,  was   properly 


given. — Jenson  v.  Will  &  Rnck  Co.,  150  CaL 
398,  89  Pae.  113. 

In  an  action  by  a  ear-repairer  of  the  rail- 
road company,  who  was  injured  as  the  result 
of  a  **flying-switch,"  made  with  a  car  having 
a  defective  brake,  instructions  which  in  ef- 
fect left  the  question  as  to  whether  the  com- 
pany had  been  negligent  in  the  matter  of 
the  inspection  of  the  brakes  to  turn  upon 
the  violation  of  such  rule  by  a  member  of 
the  switching  crew  are  erroneous,  and  necessi- 
tate a  reversal  of  a  judgment  for  the  plain- 
tiff. This  result  follows,  although  other*  in- 
structions charged  the  jury  directly  to  the 
contrary,  and  in  terms  too  favorable  to  the 
defendant. — Fogarty  v.  Southern  Pacific  Co., 
151  Cal.  785,  91  Pae.  650. 

In  an  action  by  an  employee  against  his 
employer  to  recover  damages  for  personal 
injuries  on  the  ground  of  the  latter's  alleged 
negligence  in  failing  to  furnish  suitable  ap- 
pliances with  which  to  work,  instructions  to 
the  jury  are  erroneous  which  make  the  ques- 
tion of  the  defendant's  negligence  to  turn  on 
the  conclusion  of  the  jury  as  to  whether  or 
not  the  appliance  furnished  and  used  was  iu 
fact  suitable  for  the  work  as  it  was  then 
being  done,  without  regard  to  whether  or  not 
there  had  been  any  want  of  ordinary  care  on 
the  part  of  the  defendant  or  its  personal  rep- 
resentative, in  failing  to  furnish  another 
kind  of  appliance. — Sterne  v.  Mariposa  Com- 
mercial &  Mining  Co.,  153  Cal.  516,  97  I^c. 
66. 

In  an  action  to  recover  for  personal  in- 
juries to  an  employee,  alleged  to  have  been 
occasioned  by  an  incompetent  coemployee,  it 
is  not  error  to  refuse  an  instruction  to  the 
effect  that  in  determining  the  question  of 
incompetency  the  jury  might  take  into  con- 
sideration ''with  other  evidence"  given  on  the 
trial,  certain  specified  evidence,  where  no 
reason  appears  why  the  court  should  have 
singled  out  such  evidence  for  special  empha- 
sis, and  under  their  general  instruction  the 
jury  must  have  known  that  such  evidence 
with  all  other  evidence  on  the  subject  was 
to  be  considered  by  them  in  determining  the 
question. — Still  v.  San  Francisco  etc.  By.  Co., 
154  Cal.  559,  129  Am.  St.  Bep.  177,  20  L.  B. 
A.  (N.  S.)  322,  98  Pae.  672. 

In  such  a  case,  an  instruction  asked  by  the 
defendant,  in  which  it  was  attempted  to  have 
the  court  state  what  specific  acts,  inquiries, 
and  information  would  constitute  a  reason- 
able investigation  warranting  the  assumption 
of  competency  and  requiring  a  conclusion  that 
the  defendant  had  used  proper  care  and  which 
would  have  been  misleadihg  as  applied  to  the 
evidence  given  on  the  trial,  is  properly  re- 
fused.— Still  V.  San  Francisco  etc.  By.  Co., 
154  Cal.  559,  129  Am.  St.  Bep.  177,  20  L.  B. 
A.  (N.  S.)  322,  98  Pae.  672. 

In  such  an  action,  evidence  offered  by  the 
plaintiff  of  the  failure  of  the  defendant  to 
reinstruct  its  train  employee  as  to  the  mean- 
ing of  rules  printed  on  a  new  train  schedule 
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in  effect  at  the  time  of  the  accident  will 
not  be  deemed  prejudicial  when  it  appears 
that  such  rules  were  identical  with  the  rules 
that  had  been  in  existence  and  in  the  hands 
of  its  employee  for  some  three  months  pre- 
ceding.— ^Lowe  v.  San  Francisco  etc.  B.  Co^ 
154  Gal.  573,  98  Pac.  678. 

In  such  an  action,  where  the  jury  finds  that 
the  conductor  at  the  time  of  his  employment 
was  incompetent  to  manage  the  defendant's 
trains  by  reason  of  his  ignorance  of  the  mean- 
ing of  its  rules,  it  cannot  be  held  prejudicial 
error  for  the  court  to  refuse  to  instruct  the 
jury  that  in  the  event  they  found  facts  to 
exist  showing  his  knowledge  of  the  meaning 
of  such  rules,  no  instruction  therein  on  the 
part  of  defendant  was  necessary. — Lowe  v. 
San  iVancisco  etc.  B.  Co.,  154  GaL  573,  98 
Pac.  678. 

It  cannot  be  held  prejudicial  error  to  re- 
fuse an  instruction  asked  by  the  defendant, 
in  such  a  case,  to  the  effect  that  it  was  not 
negligence  on  the  part  of  the  defendant  in 
failing  to  examine  the  conductor  at  the  time 
he  entered  its  employ,  if  he  had  been  recom- 
mended to  it  by  his  former  employer  as  a 
competent  person  to  take  charge  of  trains, 
when  the  jury  finds  that  no  such  recommen- 
dation had  been  made,  and  such  finding  is 
sustained  by  the  evidence. — Lowe  v.  San 
Francisco  etc.  B.  Go.,  154  Gal.  573,  98  Pac. 
678. 

In  an  action  by  a  servant  to  recover  dam- 
ages for  injury  to  the  sight  of  an  eye  result- 
ing from  a  caustic  solution  used  in  connec- 
tion with  his  work  in  a  temporary  employ- 
ment, of  which  qualities  the  servant  was 
ignorant  and  regarding  which  he  was  not 
warned  or  instructed  by  the  defendant,  an 
instruction  to  the  jury  which  omits  to  tell 
the  jury  that  the  danger  from  the  caustic 
properties  of  the  substance  was  not  included 
IB  the  ordinary  risks  of  the  employment, 
where  there  is  no  defense  that  the  injuries 
were  due  to  the  ordinary  risk  of  the  employ- 
ment, if  erroneous,  is  cured  by  a  subsequent 
instmction  in  which  the  jury  are  given  the 
rales  with  reference  to  the  assumption  of 
usual  risks  of  ordinary  employment. — Boin  v. 
f^preckels  Sugar  Go.,  155  Gal.  612,  102  Pac. 

Instructions  as  to  negligence,  giving  gen- 
eral definitions  thereof  approved  by  the 
eourts,  and  instructions  stating  the  grounds 
of  negligence  alleged,  without  any  improper 
assumptions  or  implications,  and  instructions 
stating  correctly  the  duty  and  obligation  of 
the  master  as  to  due  care,  were  properly 
given.— Pigeon  v.  W.  P.  FuUer  &  Co.,  156  Gal. 
6i»l,  105  Pac.  976. 

It  was  correct  to  instruct  the  jury  that 
It  is  immaterial  whether  defendant  actually 
knew  of  the  dangerous  character  of  the  em- 
ployment, provided  the  employment  was  in 
fact  dangerous,  and  defendant  could  have 
be<m  aware  of  such  danger  by  the  exercise  of 
ordinary  care.— Pigeon  v.  W.  P.  Fuller  &  Co., 
166  Gal.  691,  105  Pac.  976. 


An  instruction  that  due  eare  in  ventilatiiig 
rooms  would  not  relieve  defendant  from  lia- 
bility for  negligence  in  failing  to  provide 
plaintiff  with  proper  appliances  to  protect  hia 
mouth  and  nose,  if  it  was  negligent,  in  that 
regard,  without  fault  on  plaintiff's  part,  was 
properly  given. — Pigeon  v.  W.  P.  Fuller  * 
Co.,  156  Gal.  691,  105  Pac.  976. 

An  instruction  that  the  defendant  owed 
no  duty  to  warn  plaintiff  in  reference  to  the 
risk  of  possible  injury  as  a  consequence  of 
his  employment  was  properly  refused  since 
under  the  evidence  that  question  was  for  the 
jury  to  determine,  under  proper  instructions. 
Pigeon  V.  W.  P.  FuUer  &  Co.,  156  CaL  691, 105 
Pac.  976. 

An  instruction  to  the  jnry,  in  the  language 
of  section  2061  of  the  Code  of  Civil  Proce- 
dure, "that  if  weaker  and  less  satisfactory 
evidence  is  offered,  when  it  appears  that 
stronger  or  more  satisfactory  was  within  the 
power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust,"  although  sub- 
ject to  criticism  as  invading  the  province  of 
the  jury  to  weigh  the  evidence,  enunciates  a 
mere  commonplace  rule,  and  the  giving  of  it 
will  be  deemed  to  be  without  prejudice,  when 
there  was  nothing  in  the  evidence  offered  to 
which  the  rule  could  apply. — ^Brown  v.  Sharp- 
Hauser  Contracting  Co.,  159  Gal.  89,  112  Pae. 
874. 

Where  the  evidence  showed  that  the  well 
in  question  was  one  hundred  and  twenty-five 
feet  deep,  and  situated  where  persons  might 
be  expected  to  go  upon  it,  and  that  the  cov- 
ering had  been  on  it  eleven  years,  and  had 
been  examined  but  once,  about  four  years 
before  the  accident,  such  neglect  in  examina- 
tion would  be  unreasonable  and*  negligent, 
and  an  instruction  which  proceeded  on  the 
theory  that  the  employer  was  under  the  duty 
of  continuously  inspecting  it  will  be  deemed 
without  prejudice. — GorcUer  v.  Keffel^  161 
Gal.  475,  119  Pac.  658. 

In  action  by  a  servant  for  personal  in- 
juries, where  the  plaintiff  at  the  time  of  the 
accident  was  acting  within  the  general  scope 
of  his  employment,  it  is  proper  to  instruct 
the  jury  that  if  an  employee  in  the  discharge 
of  his  duties  voluntarily  takes  a  place  of 
danger  he  is  not  required  to  take,  he  aasumee 
the  risk  which  may  attach  to  such  place 
"which  is  obvious  to  him  by  the  use  of  ordi- 
nary care"  and  which  is  greater  than  the 
risk  attached  to  the  place  he  may  have 
taken  by  reason  of  his  employment.-— Cordler 
V.  Keffel,  161  Gal.  475,  119  Pac.  658. 

In  an  action  by  a  servant  for  personal  in- 
juries, a  requested  instruction  to  the  effect 
that  if  the  proximate  cause  of  the  injury 
was  the  furnishing  by  the  defendant  of  an 
unsafe  place  in  which  to  work,  then  plaintiff 
was  guilty  of  contributory  negligence,  and 
the  jury  must  find  for  the  defendant,  waa 
properly  refused. — Worley  v.  Spreckela  Broa. 
Commercial  Co.,  163  Gal.  60,  124  Pac.  697. 

In  an  action  for  personal  injuries  sustained 
by  a  servant,  an  instruetion  is  proper  to  the 
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effect  that  as  to  anj  obligation  which  the 
law  imposes  upon  the  employer  all  of  which 
had  been  specified  in  prior  instructions,  the 
employer  is  liable  notwithstanding  the  neg- 
lect to  perform  it  is  that  of  an  agent  to 
whom  he  has  delegated  the  performance,  even 
though  the  employer  exercised  due  care  in 
the  selection  of  such  agent. — Worley  t. 
Spreckels  Bros.  Commercial  Co.,  163  Cal.  60, 
124  Pac.  697. 

In  an  action  by  a  servant  for  personal  in- 
juries, the  jury  were  instructed  that  where 
the  owner  of  a  building  has  certain  work 
done  thereon  under  another  and  pays  that 
other  as  his  compensation  therefor  a  percent- 
age upon  the  cost  of  labor  performed  and 
materials  furnished,  and  the  owner  pays  for 
the  materials  used  and  pays  the  men  each 
week  to  perform  the  work  and  has  the  power 
to  discharge  them,  then  in  that  case  the 
owner  is  the  master  and  the  men  who  do  the 
work  are  his  servants,  and  the  person  who 
is  thus  paid  a  percentage  as  his  compensa- 
tion is  the  agent  of  the  owner.  This  in- 
struction was  held  erroneous  as  ignoring  the 
elements  of  entire  direction  and  control  as 
described  by  section  2009  of  the  Civil  Code, 
which  defines  the  relation  of  master  and  ser- 
vant.— ^Fay  V.  German  General  Benev.  Soc., 
163  Cal.  118,  124  Pac.  844. 

An  instruction  was  properly  refused  which 
told  the  jury  that  the  employer  was  under 
no  dnty  "to  guard  or  protect"  the  set-screw 
on  the  shaft,  if  by  this  is  meant  there  was 
no  duty  resting  upon  him  to  cover  the  shaft 
and  set-screw  with  casing  or  guard;  there 
being  no  contention  nor  suggestion  that  the 
employer  owed  such  a  duty  to  the  employee. 
Sehellin  r.  North  Alaska  Salmon  Co.,  167  Cal. 
103,  138  Pac.  723. 

An  instruction  that  if  a  fellow-servant 
taught  the  employee  to  put  the  belt  on  a 
moving  pulley,  the  employer  was  not  liable 
for  the  result  of  such  instructions,  was  prop- 
erly rejected  as  assuming  that  putting  the 
belt  on  a  moving  pulley  was  improper  when 
the  evidence  did  not  so  indicate. — Sehellin 
V.  North  Alaska  Salmon  Co.,  167  Cal.  103, 138 
Pae.  723. 

An  instruction  to  the  jury  that  ''if  you  find 
•  •  .  that  the  plaintiff  did  not  know  and  did 
not  in  the  exercise  of  ordinary  care  discover 
the  existence  of  the  set-screw,"  etc.,  was  not 
erroneous  on  the  theory  that  the  test  is  not 
what  the  employee  did  discover  but  what  he 
could  have  discovered  by  the  use  of  ordinary 
care  and  diligence.  The  meaning  of  the  ex- 
pressions is  substantially  the  same. — Sehellin 
▼.  North  Alaska  Salmon  Co.,  167  CaL  103,  138 
Pae.  723. 

A  requested  instruction  to  the  effect  that 
the  defendant  was  not  liable  for  the  negli- 
gence of  the  person  in  charge  of  raising  the 
"diggerhead"  of  the  dredger,  unless  it  was 
shown  that  the  negligence  complained  of  oc- 
curred, not  only  while  such  person  had  the 
right  to  control  or  direct  the  services  of 
plaintiff,  but  also  that  it  "occurred  in  the 
exercise  of  such  control  or  direction,"  is  prop- 
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eriy  modified  by  striking  out  the  latter  clause. 
Foutz  V.  Los  Angeles,  167  Cal.  487,  140  Pac. 
20. 

A  modification  in  a  requested  instruction 
in  an  action  for  an  injury  to  an  employee 
held  not  erroneous. — ^Bowen  v.  Sierra  Lumber 
Co.,  3  Cal.  App.  312,  84  Pac.  1010. 

Instructions  requested  to  be  given,  not 
announcing  any  principle  of  law,  or  which 
state  a  fact  which  should  be  left  to  the 
jury,  or  which  ignore  the  defendant's  neg- 
ligence in  not  providing  a  safe  place,  or 
which  are  erroneous  in  law,  were  properly 
refused. — Hersperger  v.  Pacific  Lumber  Co., 
4  Cal.  App.  460,  88  Pac.  587,  591. 

It  was  proper  to  instruct  the  jury  "that 
while  the  servant  assumes  all  the  ordinary 
risks  of  the  business  in  which  he  is  em- 
ployed, yet  he  does  not  assume  the  risk  from 
defective  premises,  machinery,  or  structures 
furnished  him  by  the  master,  if  the  defect 
was  either  known  to  the  master  or  could 
have  been  discovered  by  him  by  a  reason- 
ably careful  inspection  to  discover  defects, 
unless  the  servant  also  knew  the  dangers 
and  risks  arising  therefrom,"  and  "that  a 
servant  will  be  held  to  have  known  of  such 
defect  only  when  he  had  actual  knowledge 
thereof,  or  when .  the  defect  was  so  obvious 
that  he  must  have  known,  or  simply  refused 
to  open  his  eyes  and  see,"  etc.,  and  "that 
the  burden  of  showing  said  knowledge  on  the 
part  of  plaintiff  rests  on  defendant." — Hers- 
perger V.  Pacific  Lumber  Co.,  4  Cal.  App.  460, 
88  Pac.  587,  591. 

While  a  succeeding  instruction  "that  the 
servant  is  not  required  to  use  any  degree 
of  care  or  diligence  to  discover  defects,"  is 
subject  to  criticism,  if  standing  alone,  yet 
when  read  with  the  preceding  instruction, 
and  in  connection  with  the  facts,  and  with 
the  remainder  of  the  instruction,  "that  it 
is  not  his  duty  to  inquire  into  the  safety 
of  the  machinery  or  place  of  work  furnished 
him  by  the  master  with  or  upon  which  to 
do  the  work;  the  servant  has  a  right  to  rely 
upon  the  master  to  furnish  him  a  reasonably 
safe  place  to  work,  and  reasonably  safe  ma- 
chinery, and  place  to  work  with,  because  it 
is  the  master's  duty  to  do  so,  and  the  servant 
may  justily  assume  that  the  master  has  done 
his  duty  and  furnished  him  reasonably  safe 
place,  machinery,  and  structure,"  there  is  no 
reversible  error  in  snoh  instructions  read  to- 
gether.— Hersperger  v.  Pacific  Lumber  Co., 
4  Cal.  App.  460,  88  Pac.  587,  591. 

Where  the  court,  in  submitting  to  the  jury 
the  question  of  fact  whether  the  persons 
claimed  to  be  independent  contractors  were 
such  or  mere  servants  of  the  defendant, 
properly  instructed  them  as  to  the  law  of 
the  case,  though  it  may  have  been  unneces- 
sary to  detail  the  evidence,  the  action  of  the 
court  in  calling  attention  particularly  to  the 
evidence  which  must  be  the  basis  of  the 
jury's  finding  cannot  be  successfully  assailed. 
Giacomini  v.  Pacific  Lumber  Co.,  5  Cal.  App. 
218,  89  Pae.  1069. 
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The  defendant  was  entitled  to  hare  the 
jury  instructed  that  prior  and  subsequent 
unsafetj  of  the  machine  can  only  be  consid- 
ered as  bearing  upon  its  unsafety  at  the 
time,  of  the  injury.  Where  the  court  gave 
such  instructions,  it  was  proper  to  refuse  a 
requested  instruction  by  the  defendant  which 
did  not  include  the  right  to  oifer  subsequent 
evidence  of  unsafety  within  a  reasonable 
time,  as  bearing  upon  the  question  of  un- 
safety when  the  injury  occurred — ^Brunger  ▼. 
Pioneer  Boll  Paper  Co.,  6  Cal.  App.  691,  92 
Pac.  1043. 

Held,  that,  under  the  circumstances  of  this 
ease  as  presented  by  the  record,  the  foreman 
was  not  merely  a  fellow-workman  of  the 
plaintiff,  but  was  the  representatire  and 
agent  of  the  employer  whose  duty  it  was  to 
repair  and  adjust  the  machine.  Instructions 
asked  upon  the  theory  of  the  plaintiff's  duty 
to  adjust  the  machine  were  properly  refused. 
Brunger  t.  Pioneer  Boll  Paper  Go.,  6  Gal.  App. 
691,  92  Pac.  1043. 

Instructions  as  to  the  duty  of  the  employer 
complained  of  could  not  hare  misled  the  jury, 
by  reason  of  not  stating  the  whole  law  on 
that  subject,  where  it  appears  that  the  court 
repeatedly  elsewhere  stated  that  the  duty 
of  the  defendant  was  performed,  if  it  exer- 
cised reasonable  and  ordinary  care  in  the  se- 
lection of  the  elbow  which  exploded. — De 
Witt  v.  Floriston  Pulp  &  Paper  Go.,  7  CaL 
App.  774,  96  Pac.  397. 

An  objection  to  the  instructions  given 
that  they  ignored  the  questions  as  to  the 
knowledge  of  the  deceased  as  to  the  defective 
elbow,  and  his  assumption  of  risk  of  the 
danger  thereof,  was  untenable  where  there 
was  no  evidence  tending  to  show  such  knowl- 
edge of  the  deceased  or  his  assumption  of 
such  risk. — ^De  Witt  v.  Floriston  Pulp  &  Paper 
Go.,  7  Cal.  App.  774,  96  Pac.  397. 

It  was  error  for  the  court  to  refuse  to  give 
instructions  requested  by  the  defendant, 
based  upon  an  issue  presented  by  the  an- 
swer, to  which  proof  was  addressed,  and 
which  was  otherwise  wholly  ignored  by  the 
court,  relating  to  the  facts  that  the  place 
where  plaintiff  was  working  was  constantly 
changing,  and  that  such  change  was  brought 
about  by  plaintiff  or  his  fellow-servants  in 
the  progress  of  the  work.  Such  instructions 
should  have  been  given  in  connection  with 
the  instructions  in  regard  to  a  "safe  place  to 
work." — Pre  v.  Standard  Portland  Cement 
Co.,  9  Gal.  App.  591,  100  Pac.  122. 

The  court  properly  instructed  the  jury  that 
in  estimating  damages  they  were  to  take  into 
consideration  the  loss  of  the  comfort,  society, 
support  and  protection  suffered  by  the  widow 
and  children  of  the  deceased  by  his  death. — 
Jones  V.  Leonardt,  10  Cal.  App.  284,  101  Pac. 
811. 

There  being  neither  any  issue  nor  any  evi- 
dence as  to  the  negligence  of  the  foreman  as 
a  fellow-servant  of  the  plaintiff,  it  was  preju- 
dicial error  to  instruct  the  jury  on  the  theory 


that  the  negligence  of  the  foreman  of  tiie 
defendant  in  furnishing  such  insecure  ladder 
to  the  plaintiff  was  the  negligence  of  a  fellow- 
servant  of  the  plaintiff,  for  which  the  master 
was  not  responsible,  whereby  the  jury  were 
misled  and  improperly  influenced  to  find  for 
the  defendant,  and  against  the  plaintiff,  there 
being  no  other  instructions  modifying  such 
error. — Potts  ▼.  Knerr,  11  CaL  App.  97,  168 
Pac.  1093. 

Abstract  instructions  upon  questions  of  law 
disconnected  with  the  case  must  be  deemed 
prejudicially  erroneous  if  calculated  to  mis- 
lead the  jury.— Potts  v.  Knerr.  11  CaL  App. 
97,  103  Pac.  1093. 

A  general  instruetion  which  is  too  broad, 
and  which  eliminates  the  element  of  responsi- 
bility on  account  of  the  action  of  a  fellow- 
servant  who  is  intrusted  with  duties  which 
the  law  enjoins  upon  the  master,  and  in  the 
performance  of  which  the  servant  is  a  vice- 
principal,  is  misleading  to  the  jury  under  the 
evidence  in  the  case. — Potts  v«  Knerr,  11 
Gal.  App.  97,  103  Pac.  1093. 

An  instruction  making  the  'Intoxication  of 
the  plaintiff,  voluntarily  acquired,"  contribu- 
tory negligence  as  matter  of  law,  without 
regard  to  its  degree  or  character,  was  prop- 
erly refused,  as  not  justified  under  the  evi- 
dence in  the  case. — ^Jackson  v.  Southern  Pa> 
cific  Co.,  11  Cal.  App.  101,  103  Pac.  1098. 

An  instruction  as  to  a  verdict  is  proper 
when  it  omits  no  element  of  facts  in  the  case 
necessary  to  justify  the  conclusion. — Jackson 
V.  Southern  Pacific  Co.,  11  Cal.  App.  101,  103 
Pac.  1098. 

T^here  defendant  pleaded  the  assnmptioB 
of  risk  by  the  deceased,  and  there  was  evi- 
dence that  deceased  was  employed  by  de> 
fondant  for  about  ten  years  as  a  freight 
engineer,  and  that  he  Was  well  acquainted 
with  the  method  of  handling  freight  at  the 
switch  where  he  met  his  death,  it  was  preju- 
dicially erroneous  to  refuse  an  instruction  to 
the  effect  that  if  the  deceased  knew  of  de- 
fects and  risks  of  danger  in  the  method  of 
loading  freight  thereat,  and  remained  in  such 
employment  thereafter,  he  assumed  such  dan- 
ger and  risk,  and  there  can  be  no  recovery 
for  his  death. — Wyckoff  v.  Pajaro  Valley 
Cons.  B.  Co.,  11  Cal.  App.  106,  103  Pac  1100. 

The  court  properly  instructed  the  jury  that 
"where  a  master  employs  a  servant  to  do  dan- 
gerous work  or  to  do  work  that  must  neces- 
sarily require  him  to  move  in  and  about  mov- 
ing machinery  of  a  dangerous  nature,  who, 
from  youth,  inexperience,  ignorance,  or  want 
of  capacity,  may  fail  to  appreciate  the  dan- 
ger surrounding  him  at  such  work,  it  is  a 
breach  of  duty  for  the  master  to  expose  such 
servant,  even  with  his  own  consent,  to  such 
danger,  or  to  place  him  in  a  position  where  it 
shall  become  necessary  for  him  to  encounter 
the  same,  without  first  giving  him  such  full 
and  complete  instructions  as  will  enable  him 
to  fully  and  completely  comprehend  them  and 
to  do  the  work  safely  and  with  proper  earft 
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en  the  serTant's  part." — Clark  ▼.  Tulare  Lake 
I>redgiBg  Ck>.,  14  Cal.  App.  414,  112  Pac.  564. 

It  is  held  that  the  entire  charge  of  the 
conrt,  taken  ae  a  whole,  stated  to  the  jury 
the  law  applicable  to  the  issues  fully,  fairly 
and  correctly. — Clark  v.  Tulare  Lake  Dredg- 
ing Co.,  14  Cal.  App.  414,  112  Pac.  564. 

The  court  properly  refused  a  requested  in- 
struction that:  "After  an  accident  has  oc- 
curred, it  may  be  easy  to  see  what  would 
haTe  prevented  it,  but  that  of  itself  does  not 
prore  that  reasonable  or  ordinary  care  would 
have  anticipated  and  guarded  against  it.  For 
plaintiff  to  show  what  would  have  prevented 
the  accident  is  not  proof  of  negligence/'  since 
Buch  instruction  is  not  in  point,  in  case  of  an 
admitted  defect  in  the  platform  which  had 
been  called  to  the  attention  of  the  party 
charged,  and  upon  the  knowledge  of  which 
by  the  defendant  and  its  superintendent  the 
whole  cause  of  action  of  the  plaintiff  is  based. 
Diehl  V.  Swett-Davenport  Lumber  Co.,  14  Cal. 
App.  495,  112  Pae.  561. 

The  court,  in  lieu  of  such  refused  instruc- 
tion, properly  charged  the  jury  that  "the  de- 
fendant in  this  ease  cannot  be  held  guilty 
of  negligence,  if  the  evidence  ^ows  that  he 
failed  to  provide  against  an  accident  that 
would  not  have  been  foreseen  by  a  reasonably 
careful  person  or  against  an  accident  such 
as  reasonable  prudence  would  not  have  an- 
ticipated the  need  of  guarding  against." — 
Diehl  ▼.  Swett-Davenport  Lumber  Co.,  14 
CaL  App.  495,  112  Pac.  561. 

The  court  properly  refused  a  requested  in- 
struetioiL  that  an  employee  may  rely  on  the 
promise  of  his  employer  to  repair  the  defect 
existing  in  a  machine  which  the  employee 
ia  operating,  only  for  so  long  a  time  as  ia 
reasonably  necessary  to  repair  the  defect. — 
Diehl  V.  Swett-Davenport  Lumber  Co.,  14 
Cal.  App.  495,  112  Pac.  561. 

An  instruction  that  if  the  evidence  tending 
to  prove  the  facts  plaintiff  is  required  to 
prove  is  of  more  weight  than  the  evidence 
tending  to  disprove  such  facts,  then  the  plain- 
tiif  has  proven  such  facts  by  a  preponderance 
of  evidence,  does  not  imply  that  he  can  re- 
cover without  a  preponderance  of  evidence, 
especially  where  in  the  same  instruction,  as 
well  as  in  other  instructions,  the  court  di- 
rectly stated  that  in  order  for  the  plaintiff 
to  recover  he  must  establish  the  facta  by  a 
preponderance  of  the  evidence,  and  elsewhere 
stated  that  if  the  evidence  was  equally  bal- 
anced, the  verdict  must  be  for  the  defendant. 
Diehl  V.  Swett-Davenport  Lumber  Co.,  14 
CaL  App.  495,  112  Pac.  561. 

The  propriety  of  an  instruction  to  the  jury 
as  to  the  duty  of  the  defendant  to  promulgate 
a  rule  as  to  warning  of  the  movements  of 
cars  in  the  car-bam,  is  not  only  shown  to 
have  been  required  to  prevent  obvious  danger 
to  aecidents  therein,  but  is  also  shown  by 
evidence  of  the  custom  of  other  companies  in 
promnlgating  such  a  rule  to  prevent  accidents 
in  street-car  bams. — Payne  v,  Oakland  Trac- 
tion Co.,  15  Cal.  App.  127,  113  Pae.  1074. 


It  is  proper,  in  an  action  by  an  employee 
for  damages  for  injury,  for  the  court  to  in- 
struct the  jury  as  to  the  fact  that  the  servant 
was  acting  under  the  direct  order  of  his 
employer. — ^Petersen  v.  California  Cotton 
Mills  Co.,  20  Cal.  App.  751,  130  Pac.  169. 

In  an  action  for  injuries  to  a  servant,  the 
jury  was  instructed  as  follows:  "If  you  find 
that  the  task  at  which  the  plaintiff  was  work- 
ing when  the  accident  occurred  was,  under  all 
the  circumstances  of  the  case,  one  of  special 
danger,  then  I  charge  you  that  such  knowl- 
edge of  danger  as  plaintiff  may  have  acquired 
at  the  usual  tasks  of  his  employment  does  not 
necessarily  raise  the  presumption  that  he 
knew  of  such  special  danger.  A  servant 
directed  to  undertake  work  outside  of  that 
which  he  is  engaged  to  do  is  not  presumed 
to  be  aware  of  its  peculiar  risks,  and  there- 
fore, if  the  master  does  not  fully  explain  them 
to  the  servant  before'  putting  him  at  such 
new  work,  the  servant  is  entitled  to  assume 
that  it  has  no  greater  risk  than  those  which 
attach  to  his  regular  work."  This  does  not 
assume  that  there  was  any  special  danger,  as 
the  instruction  is  hypothetical  in  that  respect. 
It  does  not  assume  that  plaintiff's  only  source 
of  knowledge  was  that  acquired  from  his 
usual  tasks,  nor  does  it  implv  that  the  em- 
ployer was  called  upon  to  fully  explain  the 
dangex  regardless  of  any  knowledge  that  the 
plaintiff  may  have  had. — ^Petersen  v.  Califor- 
nia Cotton  Mills  Co.,  20  Cal.  App.  751,  130 
Pac.  169. 

Instructions  on  the  assumption  of  risk  are 
4>roperly  refused  where  the  pleadings  and  evi- 
dence raise  no  issue  of  assumed  risk. — Camp- 
bell V.  Southern  Pac.  Ey.  Co.,  21  Cal.  App. 
175,  131  Pac.  80. 

When  the  defendant  in  an  action  by  an 
employee  for  personal  injuries  requested  in- 
structions as  to  the  law  of  assumption  of 
risk  as  it  stood  prior  to  the  amendment  of 
section  1970  of  the  Civil  Code,  the  court's 
repeated  modification  of  the  instructions  was 
not  in  this  case  prejudicial  in  accentuating 
that  such  statement  was  the  law  applicable  to 
the  case. — ^Barckdall  v.  Simons  Brick  Co., 
21  Cal.  App.  685,  132  Pae.  846. 

An  instruction  in  such  action  that  the  ques- 
tion as  to  the  plaintiff's  alleged  contributory 
negligence  must  be  determined  in  the  light 
of  his  capacity  for  understanding  the  peril 
is  not  erroneous  when  the  evidence  shows 
without  conflict  that  at  the  time  of  the  acci- 
dent the  plaintiff  was  in  good  health  and  his 
general  faculties  as  to  memory  and  other- 
wise were  excellent. — Ingalls  v.  Monte  Cristo 
Oil  ft  Dev.  Co.,  23  Cal.  App.  652,  139  Pac.  97. 

An  instraction  to  the  jury  that  if  they 
find  certain  facts,  then  the  plaintiff  is 
entitled  to  a  verdict,  is  not  erroneous 
because  it  omits  to  include  the  question  of 
contributory  negligence,  where  other  instruc- 
tions are  given  which  fully  state  the  law  as 
to  contributory  negligence. — ^Ingalls  v.  Monte 
Cristo  Oil  &  Dev.  Co.,  23  CaL  App.  652,  139 
Pac.  97, 
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In  ibis  action  by  an  employee  for  injuries 
sustained  by  a  fall  from  a  walking-beam  on 
an  oil  derrick  by  reason  of  the  collapse  of 
the  roof  of  the  derrick,  an  instruction  on  the 
subject  of  contributory  negligence,  which  re- 
fers to  a  defective  condition  of  the  roof  but 
does  not  directly  affirm  that  the  roof  was 
defective  or  dangerous,  is  not  open  to  the 
objection,  when  construed  with  other  instruc- 
tions, that  it  asstunes  the  defective  construc- 
tion and  dangerous  condition  of  the  roof  and 
thereby  invades  the  province  of  the  jury. — 
Ingalls  V.  Monte  Oristo  Oil  &  Dev.  Co.,  23  CaL 
App.  652,  139  Pac.  97. 

An  instruction  to  the  jury  that  "if  you 
believe  that  the  business  of  working  on  and 
about  a  railroad  track  is  a  dangerous  and 
hazardous  employment,  and  if  you  further 
believe  that  the  injuries  sustained  by  the  de- 
ceased were  on  account  of  one  of  the  dangers 
or  hazards  ordinarily  incidental  to  such  busi- 
ness of  working  on  or  about  railroad  tracks, 
then  your  verdict  must  be  for  the  defendant," 
was  not  misleading  when  considered  in  con- 
nection with  the  entire  charge. — Polkinghorn 
V.  Riverside  Portland  Cement  Co.,  24  Cal. 
App.  615,  142  Pac.  140. 

An  instruction  to  the  jury,  in  the  language 
of  section  1970  of  the  Civil  Code,  that  an  em- 
ployer "is  not  bound  or  under  obligations  to 
indemnify  his  employees  for  losses  suffered  by 
them  in  eonsequence  of  the  ordinary  risks  of 
the  business  in  which  they  are  employed,"  was 
not  erroneous  because  omitting  that  part  of  the 
section  which  follows  and  which  provides, 
"nor  in  consequence  of  the  negligence  of  an- 
other person  employed  by  the  same  employer- 
in  the  same  general  business,  unless  the  neg- 
ligence causing  the  injury  was  committed  in 
the  perlormance  of  a  duty  the  employer  owes 
by  law  to  the  employee,  or  unless  the  em- 
ployer has  neglected  to  use  ordinary  care  in 
the  selection  of  the  culpable  employee." — 
Polkinghorn  v.  Eiverside  Portland  Cement 
Co.,  24  Cal.  App.  615,  142  Pac.  140. 

In  an  action  for  damages  for  personal  in- 
juries to  a  servant  resulting  from  the  neg- 
ligence of  the  master,  the  court  properly  in- 
structed the  jury  that  in  estimating  such 
damages  they  should  take  into  consideration 
the  monetary  loss,  if  any,  sustained  by  the 
plaintiff  through  inability  to  work  during 
the  periods  of  his  incapacity  and  probable 
incapacity  alleged  in  the  complaint. — Swensen 
▼.  Bender,  114  Fed.  1,  51  C.  C.  A,  627. 

Instructions.    41  L.  B.  A.  153. 

Instructions  to  the  jury  as  to  contribu- 
tory negligence.  41  L.  B.  A*  (N.  S.) 
80. 

1118.    Verdict  and  flndtngs. 

In  an  action  of  negligence  for  the  death 
of  a  brakeman,  caused  by  the  breaking  of 
a  defective  brake-wheel,  there  was  evidence 
that  the  use  of  a  club  in  the  setting  up  brakes 
was  dangerous,  that  plaintiff's  intestate  had  a 
Mb,  that  fomeoiM  wa»  seen  on  the  train 


near  where  he  was  killed  setting  up  a  brake 
with  a  dub.  that  a  club  was  found  on  the 
track  near  tne  place  of  the  accident  ten  hours 
after  it  happened,  and  on  the  other  hand, 
that  two  witnesses  walking  on  the  track  soon 
after  the  accident  saw  no  club,  though  they 
were  talking  about  it.  Held,  that  a  verdict 
for  plaintiff  would  not  be  set  aside,  as  the 
evidence  is  conflicting  as  to  whether  defend- 
ant used  a  club. — ^Leahy  v.  Southern  Pac.  R. 
Co.,  65  Cal.  150,  3  Pac.  622. 

In  an  action  for  injuries  to  an  employee 
of  defendant,  caused  by  the  alleged  careless 
maintenance  of  machinery,  consisting  of  an 
iron  rod  and  chain,  suspended  in  a  building, 
it  appeared  that  the  injury  occurred  while 
plaintiff,  whose  main  work  was  in  the  yard 
outside  the  building,  knowing  nothing  of 
the  condition  of  the  rod,  chains,  etc.,  was 
engaged  as  directed,  with  one  or  two  other 
employees,  in  moving  a  crane  having  an 
arm  which  projected  about  a  foot  and  a  half 
beyond  the  rod  and  chain,  and  which  it  would 
strike  unless  the  latter  were  moved  out  of 
the  way.  Held,  that  a  verdict  for  plaintiff 
was  not  contrary  to  an  instruction  that,  if 
the  accident  was  caused  by  plaintiff  or  his 
eoemployees  "carelessly  or  negligently  mov- 
ing the  arm  of  the  crane  against  said  sus- 
pended rod  and  chain  the  plaintiff  cannot  re- 
cover," there  being  no  evidence  requiring  the 
jury  to  find  that  the  crane  was  moved  care- 
lessly or  negligently. — Monaghan  v.  Pacific 
BolUng  MiU  Co.,  81  Cal.  190,  22  Pac.  590. 

In  an  action  against  a  railroad  company 
for  the  alleged  negligent  killing  of  one  of 
defendant's  employees,  it  appeared  that  de- 
ceased was  sent  out,  with  others,  on  a  con- 
struction-train to  find  washouts  and  repair 
the  track.  He  knew  the  purpose  for  which 
the  train  started;  and  he  was  killed  by  the 
wrecking  and  ditching  of  the  train  at  one 
of  the  washouts.  The  complaint  was  drawn, 
on  the  theory  that  defendant's  servants  in 
eharge  of  the  train  were  incompetent,  and 
that  defendant  was  negligent  in  selecting 
them.  Held,  that  special  findings  by  the 
jury  that  the  company  exercised  ordinary 
care  and  prudence  in  selecting  the  servants, 
and  that  the  accident  was  not  proximately 
caused  by  the  negligence  of  any  of  them, 
are  in  conflict  with  a  general  verdict  in  plain- 
tiff's favor,  which  cannot  be  allowed  to  stand. 
Vaughn  v.  California  Cent.  By.  Co.,  83  CaL 
18,  23  Pac.  215. 

In  an  action  by  a  servant  against  a  mino 
owner  for  personal  injuries,  plaintiff  alleged 
that  a  defective  bell  wire,  fastened  at  in* 
tervals  of  one  hundred  feet  in  the  shsifty 
coiled  around  his  leg  as  he  was  ascending 
in  the  bucket  and  inflicted  the  injury.  The 
court  found  that  the  wire  was  of  suitable 
size  and  strength,  and  that  it  was  properly- 
fastened  at  irregular  intervals  from  fifteen 
to  fifty  feet  apart.  Held  that  judgment  for 
defendant  will  be  afiirmed,  as  the  findinf^ 
must  be  accepted  as  true,  the  evidence  not 
having  been  brought  up. — ^Bosewarn  ▼.  Wask- 
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iogton  Qold  Min.  Co.,  84  Cal.  219,  23  Pae. 
1035. 

In  an  aetion  to  secure  damages  for  per- 
sonal injuries  to  the  plaintiff,  af  an  in- 
experienced minor  servant  of  the  defendant, 
reeulting  from  his  being  placed  in  a  danger- 
ous position,  by  order  of  defendant's  fore- 
man, where  the  only  question  is  as  to  whether 
the  foreman  gave  such  order  and  the  evi- 
dence is  substantially  conflicting  upon  that 
question,  a  verdict  for  the  plaintiff  will  not 
be  disturbed. — Grijalva  v.  Southern  Pac.  Co., 
137  Cal.  569,  70  Pac.  622. 

Where  the  injury  to  the  engineer  of  the 
passenger  train  was  the  result  of  a  collision 
between  his  train  and  a  construction  train 
standing  on  a  siding,  and  was  caused  by  the 
negligence  of  the  brakeman  of  the  constme- 
tion  train  in  leaving  open  a  switch  connect- 
ing the  siding  with  the  main  track  on  which 
the  passenger  train  was  approaching,  a  find- 
ing of  the  jury  that  the  brakeman  was  in- 
competent to  properly  discharge  his  dutiee  as 
sudi  at  the  time  of  the  accident  is  warranted 
by  evidence  showing  that  he  was  then  igno- 
rant of  a  rule  of  the  railroad  relative  to  his 
duties  in  main-line  switching,  which  required 
him,  under  such  circumstances,  after  attend- 
ing to  the  switch,  to  lock  it  to  the  main 
track,  and  take  a  position  on  the  opposite 
side  of  the  track  from  the  switch  and  remain 
there  until  the  expected  train  had  passed.— 
Peters  v.  Southern  Pacific  Co.,  160  Cal.  48, 
116  Pac.  400. 

The  effect  of  the  sustaining  of  a  general 
demurrer  to  a  complaint  to  recover  for  per- 
sonal injuries  is  an  improper  fibiding  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  barring  recovery.— Jacobson  v. 
Oakland  Meat  ft  Packing  Co.,  161  Cal.  426, 
Ann.  Cas.  1913B,  1194,  119  Pac.  653. 

In  an  action  by  a  servant  for  personal  in- 
juries, the  fact  that  the  jury  found  that  each 
of  several  things  was  the  proximate  cause  of 
the  injuries  complained  of  does  not  render 
such  verdict  so  inconsistent  as  to  require 
that  it  be  set  aside.  The  jury  simply  con- 
cluded that  all  of  these  things  contributed 
to  the  injuries. — Worley  v.  Spreekels  Bros. 
Commercial  Co.,  163  Cal.  60,  124  Pac.  697. 

Where  the  contract  under  which  the 
plastering  was  being  done  did  not  give  the 
owner  of  the  building  the  right  to  select  or 
discharge  the  workmen,  but  only  to  remove 
the  contractors  if  at  any  time  they  should 
fail  to  have  sufficient  men  or  materials  to 
prevent  delay  of  the  general  work,  the  rela- 
tion of  master  and  servant  did  not  exist  be- 
tween the  owner  and  the  employees  of  the 
contractor. — ^Pay  v.  German  General  Ben. 
8oc.,  163  Cal.  118,  124  Pac.  844. 

Where  one  of  the  issues  submitted  read: 
"Was  the  unsecured  condition  of  the  plank, 
from  which  plaintiff  fell,  open  to  the  view 
and  observation  of  the  plaintiff,  and  could  tiie 
plaintiff  have  found  out  the  unsecured  con- 
dition of  said  plank  by  looking  at  itf" 
And  ths  court  properly  instructed  the  jury 


that  an  employee  assumes  risks  of  a  dan- 
ger which  he  knew,  or  which  was  so  obvious 
that  he  must  have  known,  and  that  "if 
the  plaintiff  failed  to  use  ordinary  care  for 
his  own  protection — did  not  look  out  prop- 
erly for  himself,  that  he  was  guilty  of  con- 
tributory negligence" — if  the  jury  were  un- 
able to  find  upon  that  issue,  they  were  not 
entitled  to  render  a  general  verdict  in  favor 
of  plaintiff,  contrary  to  the  instruction  bear- 
ing upon  that  issue. — Larsen  v.  Leonardt, 
8  Cal.  App.  226,  96  Pac.  395. 

In  an  action  for  negligence,  where  distinct 
issues  were  tendered  and  submitted  as  to  the 
negligence  of  the  defendant  in  maintaining  a 
defective  trolley-pole,  in  the  use  of  which  a 
young  boy  was  injured  without  knowledge  of 
the  defect,  and  as  to  its  distinct  negligence 
when  placing  such  young  and  inexperienced 
boy  in  the  position  of  trolley-tender  on  a  con- 
struction car,  in  failing  to  warn  or  instruct 
him  as  to  the  dangerous  and  hazardous  nature 
of  his  position,  it  is  not  material  whether  the 
special  findings  of  the  jury  upon  the  issue 
as  to  the  defective  trolley-car  are  insufficient 
to  support  the  general  verdict,  wHere  it  is 
sufficiently  supported  by  its  findings  as  to  the 
failure  to  warn  and  instruct  the  plain  tiff. —> 
O'Connell  v.  United  Bailroads,  19  Cal.  App. 
36, 124  Pac.  1022. 

Effect  of  provision  for  verdict  by  less 
than  twelve  jurors.  Ann.  Cas.  1916B, 
156. 

§  119.    Bevlew. 

In  an  action  by  a  brakeman  against  a  rail- 
road company  for  injuries  received  in  a  colli- 
sion with  an  ox  which  was  on  the  track 
through  defendant's  negligence  in  not  keep- 
ing up  proper  fences,  it  appeared  that  it  was 
apparent  to  anyone  who  looked  at  them  that 
the  fences  were  insufficient  to  turn  stock; 
and  it  was  known  that  cattle  had  frequently 
broken  through  them  while  plaintiff  was  in 
defendant's  employment,  wnen  the  train 
would  be  stopped,  and  tne  cattle  driven  off 
the  track;  and  at  least  once  plaintiff  had  as- 
sisted in  driving  them  off.  Plaintiff,  a  man 
of  intelligence,  had,  as  brakeman,  ridden  over 
the  road  along  which  the  fences  ran  for  some 
months.  The  court  charged  that  if  plaintiff 
knew  the  condition  of  the  fences,  or,  as  a 
prudent,  reasonable  man,  should  have  known 
it,^  the  verdict  should  be  for  defendant.  Held, 
that  a  verdict  for  plaintiff  could  not  be  sus- 
tained, though  he  testified  that  he  did  not 
know  the  condition  of  the  fences. — Magee  v. 
North  Pacific  Coast  B.  Co.,  3  Cal.  Unrep.  43, 
20  Pac.  709. 

Where,  on  the  trial  of  an  action  for  dam- 
ages against  a  railroad  company  brought  for 
the  death  of  a  train  conductor  in  defend- 
ant's employ,  it  appears  that  such  conductor 
was  in  absolute  control  of  a  long  freight 
train;  that  there  were  three  brakemen  who 
were  under  him,  and  whose  positions,  re- 
spectively, were  on  the  front,  middle  and 
rear  of  the  train;  that  the  middle  brakeman, 
when  the  train  was  leaving  the  last  station 
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at  which  it  stopped  before  the  aceident,  was 
about  to  go  to  hia  position,  when  he  was 
stopped  by  the  condnetor  to  assist  him  in 
cheeking  way-bills,  and  remained  in  the  bag- 
gaffe-car  after  such  checking  was  finished, 
and  nntil  the  accident  happened,  there  is  evi- 
dence of  negligence  in  the  conductor;  but  the 
▼erdict  for  plaintilf  may  be  sustained,  where 
the  instructions  of  the  judge  are  clear,  on 
the  theory  that  the  jury  considered  that  the 
negligence  of  the  conductor  did  not  contrib- 
ute proximately  to  produce  the  accident. — 
Brown  ▼.  Central  Pac.  B.  Co.,  2  CaL  Unrep. 
780,  12  Pac.  512. 

In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  intestate,  defend- 
ant's employee,  tne  answer  admitting  that 
defendant  owns  the  road,  an  instruction  that 
a  prima  facie  case  is  made  against  defend- 
ant by  showing  ownership,  without  showing 
afflrmatirely  that  the  persons  in  charge  were 
defendant's  servants,  is  not  prejudiciid  error. 
Davis  V.  Button,  78  Gal.  247,  18  Pac.  133,  20 
Pac  545. 

An  instruction  that  plaintiff  could  re- 
cover "if  any  injury  sustained  by  deceased 
was  not  the  result  of  contributory  negli- 
p^ence,"  is  not  reversible  error,  as  authoriz- 
ing a  recovery,  unless  the  contributory  negli- 
fenee  wholly  caused  the  death,  where  the 
jury  were  also  instructed  that  no  damages 
could  be  recovered  in  case  of  contributory 
negligence,  even  though  defendant's  negli- 
gence might  also  be  a  cause  of  the  death. — 
Davis  V.  Button,  78  CaL  247,  18  Pac.  133, 
20  Pac.  545. 

Where  the  plaintiff  was  injured  by  the  fall 
of  a  derrick  mast  upon  which  he  had  climbed 
for  the  purpose  of  adjusting  a  block  and 
tackle,  and  tnere  is  evidence  tending  to  show 
that  tne  defendant  was  negligent  in  attempt- 
ing to  change  one  of  the  two  guy  ropes  by 
which  the  mast  was  sustained,  the  decision 
in  favor  of  the  plaintiff  cannot  be  disturbed 
by  reason  of  coimietin^  evidence  to  the  con- 
tra^.— ^Anderson  t.  Hinshaw,  110  Cal.  682, 
43  Pac.  389. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  caused  by  the  explosion  of  a 
gas  generator,  where  it  appears  that  the 
plaintiff  was  inexperienced,  and  that  the  ex* 
plodon  was  caused  by  the  defendant  allow- 
Ukg  the  plaintiff  and  another  inexperienced 
man  to  tighten  the  nuts  on  the  bolts  upon 
the  gas  generator  with  an  increasing  pres- 
sure of  gas,  without  proper  warning  to  them 
of  the  danger,  and  of  the  care  and  skill  re- 
quired to  make  the  pressure  an  equal  strain 
upon  all  parts  of  the  generator,  a  verdict 
for  the  i^aintiff  will  not  be  disturbed  upon 
appeal.-^yan  v.  Los  Angeles  lee  etc.  Stor- 
age Co.,  112  Gal.  244,  32  L.  B.  A.  524,  44  Pac 
471. 

Where  the  verdict  was  against  the  rail- 
road company  and  in  favor  of  the  employee, 
the  verdict  cannot  be  disturbed  upon  appeal 
unless  the  court  can  say,  as  matter  of  law, 
upon  the  evidence,  that  ordinary  care  was 
used    in    tha    eonitnietio&    of    iha    treatle. 


Where  there  was  a  direct  conflict  in  the  evi- 
dence, and  there  was  sufllcient  evidence  tend- 
ing to  show  that  the  trestle  was  negligently 
constructed,  and  was  in  an  improper  and 
unsafe  condition,  the  verdict  cannot  be  dis- 
turbed, regardless  of  the  question  of  prepon- 
derance of  the  evidence. — Dolan  v.  Sierra  By. 
Go.,  135  Gal.  435,  67  Pac.  686. 

Where  a  complaint  for  injuries  from  un- 
exploded  blasts  in  a  mine  was  framed  under 
the  rule  that  it  is  the  master's  duty  to  in- 
form the  servant  of  latent  or  extraordinary 
dangers,  of  which  the  master  has  knowledge 
and  the  servant  has  not,  and  the  answer 
took  no  issue  upon  the  averment  of  defend- 
ants' knowledge,  and  rested  the  defense  upon 
the  averment  that  plaintiff  was  informed 
of  the  nnexploded  blasts  before  he  went  to 
work,  the  admission  of  such  knowledge 
eliminates  all  question  as  to  the  negligence 
of  fellow-servants,  and  the  evidence  being 
conflicting  as  to  whether  or  not  plaintiff  was 
informed  of  the  danger,  the  verdict  of  the 
jury  for  the  plaintiff  cannot  be  disturbed 
upon  appeal. — ^Bone  v.  Ophir  Silver  Hin.  Co., 
149  Gal.  293,  86  Pac  685. 

In  an  action  by  plaintiff,  who  was  an 
engineer  in  the  employment  of  defendant, 
to  recover  damages  from.tiie  fall  of  defend- 
ant's railroad  trestle,  owing  to  the  alleged 
negligence  of  the  defendant,  where  the  ver- 
dict was  for  the  jdaintiff,  and  the  evidence 
for  the  plaintiff  was  sufficient  to  warrant 
the  jurv  m  finding  both  that  the  trestle  was 
originally  defectively  constructed  and  that 
at  the  time  it  fell,  some  twelve  years  after 
its  construction,  its  timbers  had  become  rot- 
ten and  insecure  to  such  an  extent  as  to 
render  the  trestle  unfit  for  the  purpose  for 
which  it  was  constructed  and  oeing  used, 
the  finding  of  the  jury,  under  conflicting  evi- 
dence for  the  defendant,  is  conclusive,  and 
not  subject  to  review  upon  appeaL — Bundy 
V.  Sierra  Lumber  Co.,  149  CaL  772,  87  Pac. 
622. 

A  general  objection  to  an  inquiry  of  such 
expert  witness  as  to  'Vhether  that  was  th^ 
safe  way  for  the  construction  of  a  treetle 
or  bridge  of  that  kind,  considering  the  pur- 
pose for  which  it  was  used,"  to  which  the 
witness  responded  in  the  negative,  that  the 
inquiry  was  'immaterial,  incompetent,  and 
irrelevant,"  was  properly  overruled.  Suck 
objection  did  not  include  the  objections  that 
the  matter  was  not  a  proper  subject  for  ex- 
pert testimony,  or  that  the  witness  had  not 
qualified  as  an  expert,  and  those  special  ob- 
jections cannot  be  urged  upon  appeal  for  the 
first  time. — ^Bundy  v.  Sierra  Lumber  Co.,  149 
Cal.   772,   87  Pac.   662. 

In  such  an  action,  although  there  may  have 
been  sufficient  evidence  to  have  warranted 
the  jury  in  finding  that  the  eomoany  had 
been  negligent  in  the  matter  of  inspecting 
the  defectiTe  ear,  if  such  negUgenee  is  not 
shown  as  nutter  of  law,  this  court  cannot 
say,  in  the  face  of  such  instmetioBs,  that 
the  jury  so  found,  in  order  to  sustain  a  ver- 
dict for  the  plaintiff. — ^Fogarty  v.  Southern 
Paeifle  Co!,  151  CaL  785«  91  Pae.  650. 
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In  an  action  by  a  servant  for  injuries  re* 
ceived  through  the  alleged  negligence  of  his 
employer  in  not  providing  him  a  safe  place 
for  work,  in  which  after  \erdiet  for  plaintiff, 
the  eonrt  granted  a  new  trial  on  the.  sole 
ground  that  it  erred  in  denying  defendant's 
motion  for  nonsuit  on  the  plaintiff's  evidence, 
though  this  court  is  not  limited  in  its  review 
of  the  order  to  the  ground  thus  assigned,  it 
is  sufficient  that  the  order  may  be  sustained 
on  sucli  ground. — ^Brett  v.  S.  H.  Frank  &  Co., 
153  Gal.  267,  94  Pae.  1051. 

In  such  an  action,  where  the  plaintiff 
sought  to  hold  the  defendant  liable  upon  the 
theory  that  it  had  failed  to  use  reasonable 
care  in  the  matter  of  furnishiuff  suitable  ap- 
pliances to  the  plaintiff  with  which  to  work, 
and  also  upon  the  theory  that  it  had  negli- 
gently sent  him,  without  warning,  to  work 
m  a  dangerous  place,  and  it  is  impossible  to 
determine  from  the  record  upon  which  theory 
the  jury  rendered  a  verdict  against  the  de- 
fendant, a  reversal  will  be  ordered,  if  any 
prejudicial  error  was  committed  by  the  trial 
court  in  regard  to  the  issue  relative  to  the 
furnishing  of  suitable  appliances. — Sterne  v. 
Mariposa  Commercial  ft  Mining  Co.,  153  Cal. 
516,  97  Pae.  66. 

In  an  aetion  to  recover  for  personal  In- 
juries to  a  brakeman  on  a  railroad  train, 
alleged  to  have  been  occasioned  through  the 
incompetency  of  the  conductor  of  the  train, 
testimony  for  the  plaintiff  having  a  tend- 
ency to  show  that  it  was  not  the  custom  of 
the  defendant  to  examine  persons  as  to  their 
qualifications  for  the  position  of  conductor 
is  without  prejudice,  wnere  the  evidence  of- 
fered by  the  defendant  on  the  trial  as  to  his 
qualifications  amounts  to  a  practical  admis- 
sion that  he  had  not  been  so  examined. — 
Lowe  T.  San  Francisco  etc.  R.  Co.,  154  Cal. 
573,  »8  Pae.  678. 

Where  there  was  no  testimony  indicating 
that  the  deceased  was  negligent,  and  the  evi- 
dence was  conflicting  as  to  the  condition 
and  strength  of  the  trestle,  and  as  to  the 
effect  of  rot  thereupon,  and  there  was  no 
doubt  that  it  broke  down  while  the  train  was 
upon  it,  upon  which  the  deceased  was  killed, 
the  verdict  against  the  defendant  cannot  be 
disturbed. — Bowen  v.  Sierra  Lumber  Co.,  3 
Cal.  App.  312,  84  Pae.  1010. 

Error,  if  any,  in  admitting  testimony  that 
the  employee  had  seen  other  employees  put 
belts  on  running-pulleys,  was  harmless,  if  all 
of  the  witnesses  testified  without  objection 
that  it  was  proper  for  an  experienced  person 
to  put  on  the  belt  while  the  shaft  was  revolv- 
ing.— Schellin  v.  North  Alaska  Salmon  Co., 
167  Cal.  103,  138  Pae.  723. 

In  an  action  by  a  servant  for  injuries  re* 
salting  from  the  negligence  of  the  master 
in  providing  an  unsaie  place  for  work,  where 
the  verdict  was  for  the  plaintiff,  and  the 
evidence  set  forth  in  the  bill  of  exceptions 
11  eonflieting,  and  no  errors  are  assigned  in 


the  admission  of  evidence,  the  evidence  will 
not  be  reviewed  upon  the  defendant's  appeal. 
Hersperger  v.  Pacific  Lumber  Co.,  4  Cal.  App. 
460,  88  Fac.  587,  591. 

Where  the  evidence  shows  that  the  case 
was  one  of  defective  materials  furnished  by 
the  master  for  the  construction  of  the  scaf- 
folding, and  that  his  duty  was  neglected  in 
that  resj^ct,  the  verdict  for  the  pmntiff  will 
not  be  disturbed  upon  appeal. — ^Bort  v.  Quadt, 
8  Cal.  App.  290,  96  Pae.  815. 

In  an  action  for  death  of  a  railroad  en- 
gineer against  a  railroad  company  whose 
alleged  negligence  appears  to  have  had  no 
causal  connection  with  the  death,  which  is 
shown  by  the  record  to  have  been  proxi- 
mately caused  solely  by  the  negligent  act 
of  an  independent  third  person,  for  whose 
act  the  railroad  company  is  in  no  wise  re- 
sponsible, a  judgment  against  it  must  be 
reversed. — Wyckoff  v.  Pajaro  Valley  Cons.  R. 
Co.,  11  Cal.  App.  106,  103  Pae.  1100. 

It  was  not  error  for  the  court  to  refuse  to 
submit  a  special  issue  to  the  jury  which  is 
fully  covered  by  another  special  issue  sub- 
mitted to  them. — Diehl  v.  Swett-Davenport 
Lumber  Co.,  14  Cal.  App.  495,  112  Pae.  561. 

It  is  held  that  there  was  no  prejudicial 
error  in  the  exclusion  of  evidence  to  show 
that  the  trolley-pole  stood  the  advertised  test 
of  the  manufacturers,  regardless  of  the  ten- 
ability  of  the  ground  on  which  it  was  ex- 
cluded, since  the  failure  of  the  jurv  to  agree 
upon  the  special  issue  as  to  the  defectiveness 
of  the  trolley-pole  eliminated  that  issue  from 
consideration  in  relation  to  the  general  ver- 
dict, and  left  only  their  special  finding  upon 
the  issue  of  failure  of  defendant  to  warn  and 
instruct  tiie  plaintiff  to  be  so  considered. — 
O'Connell  v.  United  Railroads,  19  CaL  App. 
36,  124  Pae.  1022. 

An  inaccurate  instruction  on  assumption  of 
risk  is  not  prejudicial  to  an  employee,  in  his 
action  against  his  employer  for  personal  in- 
juries, where  the  pleadings  and  evidenee  raise 
no  issue  of  assumed  risk. — Campbell  v.  South, 
ern  Pae.  R.  Co.,  21  Cal.  App.  175,  131  Pae.  80. 

If  no  negligence  of  the  defendant  be  shown 
in  an  action  by  an  employee  for  personal 
injuries,  erroneous  instructions  in  reference  to 
contributory  negligence  are  not  prejudicial  to 
the  plaintiff. — Campbell  v.  Southern  Pae.  R. 
Co.,  21  Cal.  App.  175,  131  Pae.  80. 

In  an  action  by  an  employee  for  personal 
injuries,  where  the  evidence  is  confiicting  as 
to  the  safety  of  the  machinery,  as  to  whether 
the  employer  has  notice  of  its  defective  con- 
dition, and  whether  the  employee  appre- 
ciated the  danger,  the  determination  of  the 
jury  in  favor  o?  tne  plaintiff  will  not  be  dis- 
turbed on  appeal. — ^Barckdall  v.  Simons  Brick 
Co.,  21  Cal.  App.  685,  182  Pae.  846. 

Review  of  facts  on  appeal  under  work* 
men's  compensation  aet.  Ann,  Oas. 
1916B,  475. 
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IV.  T.TABn.rrr  fob  ikjubt  to 

FEBSOK. 

A.    ACTS  OB  OMISSIONS  OF  SBBYAITT. 

Employmeiit  of  minor  in  Tiolation  of 
statute  a«  negligence  on  part  of  em- 
ployer. 8  Ann.  Gas.  644;  14  Ann.  Caa. 
123. 

Exemplary  damages,  when  recoTerable 
against  the  former  for  the  acts  or 
neglects  of  the  latter.  101  Am.  St. 
Bep.  730. 

Who  is  responsible  for  negligence  of 
ehauifear  operating  a  leased  or  demon- 
starting  car.    44  L.  B.  A.  (N.  S.)  11^. 

1 120.    Nfttare  of  BMteVs  liaUUty. 

Person  employing  another  under  compul- 
sion of  law  is  not  responsible  for  his  acts  of 
negligence. — James  t.  San  Francisco,  6  GaL 
528,  529,  530,  05  Am.  Dec.  526. 

Bight  of  selection  is  basis  of  responsi- 
bility of  master  or  principal  for  the  acts  of 
his  agent.  No  one  can  be  held  responsible 
as  principal  who  has  not  the  right  to  choose 
the  agent  from  whose  act  the  injury  flows, 
BoBwell  ▼.  Laird,  8  Gal.  469,  68  Am.  Dec.  345. 

If  a  railroad  company,  whose  road  forms 
a  junction  with  anotner  road,  intrusts  a  per- 
son employed  and  paid  by  such  other  road 
with  the  business  of  attending  to  its  trains 
at  such  junction,  the  fact  that  he  was  em- 
ployed by  the  other  company  does  not  re- 
lease it  for  damages  caused  by  his  negli- 
S9nce. — Taylor  ▼.  Western  Pac.  B.  Co.,  45 
aL  323. 

Defendant,  having  a  subcontract  for  the 
brickwork  for  a  building,  on  account  of  lack 
of  work  for  his  laborers,  put  some  of  them 
to  work  on  an  excavation  not  included  in  hit 
contract,  under  an  agreement  with  the  con- 
tractor that  defendant  should  pay  their 
wages,  which  should  be  repaid  him  by  the 
contractor.  The  laborers  worked  under  the 
direction  of  the  contractor.  When  the  ex- 
cavation was  completed,  defendant  paid  the 
laborers,  and  was  repaid  bv  the  contractor. 
Held,  that  the  laborers,  while  working  on  tho 
excavation,  were  not  defendant's  servants, 
so  as  to  render  him  liable  for  their  negli- 
gence.— Gotter  V.  Lindgren  106  GaL  602,  46 
Am.  St.  Bep.  255,  39  Pac.  950. 

The  principle  of  respondeat  superior  does 
not  apply  where  the  negligent  or  wrongful 
act  is  that  of  an  independent  contractor  or 
his  servant,  unless  the  master  has  been  guilty 
of  negligence  in  contracting  with  an  unfit 
person.^-Golgreve  v.  Smith,  102  Gal.  220,  27 
L  B.  A.  590,  y  Pac.  411. 

The  principal  or  master  is  civilly  responsi- 
ble for  wrongs  committed  by  his  agent  or 
servant,  while  about  the  business  of  the  prin- 
cipal or  master,  and  within  the  scope  of  the 
employment  of  the  agent  or  servant.  The 
master  is  liable  for  a  tortious  or  negligent 
act  of  a  servant  committed  while  performing 
his  master's  service,  thoueh  not  previously 
authorized  nor  subsequently  ratified  by  the 


master,  if  an  injury  results  to  one  to  whom 
the  master  owes  protection  therefrom.— 
Fisher  v.  Western  Fuse  &  Explosives  Go.,  18 
Cal.  App.  739,  108  Pac.  659. 

Act  of  servant,  effect  of  servant's  dis- 
charge from  personal  liability  upon 
master's  liabibty  for.  21  Ann.  Gas. 
1013. 

Acts  of  servant  for  which  master  is  not 
liable.  27  Am.  Bep.  702;  54  Am.  St. 
Bep.  71;   29  L.   B.  A.  92. 

Gare  necessary  in  selection  of  person 
operating  passenger  elevator.  2  L.  B. 
A.   (N.  S.)    751. 

Criminal  responsibility  for  sale  of  in- 
toxicating liquor  by  servant.  16  L.  B. 
A.  (N.  S.)  786;  20  L.  B.  A.  (N.  S.) 
821;  83  L.  B.  A.  (N.  S.)  419. 

Criminal  liability  of  master  for  acts  of 
servant.    13  Ann.  Gas.  707. 

Does  fact  that  a  drug  clerk  is  a  licensed 

Sharmacist  relieve  his  employer  from 
ability  for  his  negligence  or  lack  of 
skiU.    39  L.  B.  A.  (N.  S.)  275. 

Duty  and  liability  of  garage  keeper  to 
owner  of  car  for  acts  of  servant.  45 
L.  B.  A.  (N.  S.)  314. 

Effect  of  servant's  discharge  from  per- 
sonal liability  upon  master's  liability 
for  servant's  act.  9  Ann.  Gas.  660; 
Ann.  Gas.  1915G,  191. 

Grounds  of  liability  where  servant  is  not 
obeying  orders.    27  L.  B.  A.  161. 

Imputixig  servant's  negligence  to  master. 
8  L.  B.  A.  (N.  S.)  635. 

Liability  for  injury  by  electric  shock  to 
employee  of  another  companv  while  on 
deiendant's  pole,  where  pole  is  used 
jointly.    45  L.  B.  A.  (N.  S.)  303. 

Knowledge  of  servant  or  agent  acquired 
before  becoming  such  as  imputable  to 
master  or  principal.  Ann.  Gas.  1912D, 
95. 

Liability  for  acts  of  servants  regularly 
acting  for  dissociated  employers  in 
different  capacities.    37  L.  B.  A.  47. 

Liability  of  automobile  owner  for  negli- 
gence of  chauffeur  furnished  by  third 
person.  39  L.  B.  A.  (N.  S.)  933;  48 
L.  B.  A.  (N.  S.)  424. 

Liability  of  county  for  negligence  of  em- 
ployee.    39  L.  B.  A.  59,  62. 

Liability  to  employees  of  contractor  for 
injury  caused  by  owner's  servants.  26 
L.  B.  A.  527. 

Liability  of  licensee  for  illeg[al  sale  of 
intoxicating  li(jaors  by  his  servant 
against  instructions.     13  Ann.  Gas.  324. 

Liability  of  master  for  act  of  servant 
who  is  also  public  officer.  6  Ann.  Gas. 
252;  17  Ann.  Gas.  638. 

Acts  of  servant  for  which  master  is  not 
liable.    54  Am.  St.  Bep.  71. 

Liability  of  master  for  acts  and  neglects 
of  servant  in  the  course  of  his  employ- 
ment   40  Ab.  Bep.  226. 
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Liability  of  master  for  negligence  or  mis- 
conduct of  servant.    56  Am.  Dec.  317. 

Liability  of  master  for  negligent  injury 
to  tbird  person  through  personal  con- 
toet  with  servant.  47  L.  B.  A.  (N.  S.) 
142. 

Liability  of  master  for  torts  of  servants. 
35  Am.  Dec.  192. 

Liability  of  niine  owner  for  negligent  in- 
jury to  employee  of  independent  eon- 
tractor  working  the  mine.  45  L.  B.  A. 
(N.  S.)  930. 

Liability  of  owner  for  injuries  by  auto- 
mobile when  used  by  servant  for  his 
own  business  or  pleasure.  47  L.  B.  A. 
(N.  S.)   662, 

Liability  of  owner  of  building  to  em- 
ployee of  tenant  for  failure  to  provide 
fire-escapes  or  keep  same  in  proper  con- 
dition.   Ann.  Cai.  1913B,  278. 

Liability  of  owner  of  mine  for  negli- 
gence of  independent  contractor  result- 
ing in  injuries  to  servant  of  contractor. 
Ann.  Gas.  1912A,  596. 

Liability  of  owner  of  vehicle  for  injury 
to  child  invited  to  ride  by  driver.  46 
L.  B.  A.  (N.  S.)  199. 

Liability  of  state  for  negligence  of  ser- 
vants or  agents.    8  L.  B.  A.  399. 

Liability  to  third  persons,  generally.  4 
L.  B.  A.  420. 

Liability  of  union  depot  company  for 
negligence  of  its  own  or  carrier's  em- 
ployees.    33  L.  B.  A.  (N.  S.)  433. 

Liability  of  vendor  for  sale  of  adulter- 
ated article  by  agent  or  servant.  17 
Ann.  Cas.  135. 

Personal  liability  of  highway  officers  for 
acta  of  their  employees.  22  L.  B.  A. 
833. 

When  knowledge  of  servant  as  to  vicioofl 
character  of  dog  chargeable  to  master. 
24  L.  B.  A.  (N.  S.)  463. 

Vi^o  is  responsible  for  acts  of  driver  fur- 
nished with  a  hired  vehicle.  13  L.  B* 
A.  (N.  S.)  1122;  16  L.  B.  A.  (N.  8.) 
816;  25  L.  B.  A.  (N.  S.)  33;  38  L.  B.  A. 
(N.  8.)  973. 

Who  is  responsible  for  negligence  of 
chauffeur  operating  a  leased  or  demon- 
strating car.    40  L.  B.  A.  (N.  8.)  457. 

§12L    Belatioii  of  parties. 

A  city  hired  from  an  improvement  com- 
pany the  use  of  a  steam-roller  and  engineer. 
The  city  had  full  control  over  the  movements 
of  the  steam-roller,  and  directed  its  engineer 
where  to  operate  it.  The  company  paid  the 
salary  of  the  engineer,  and  had  the  power  to 
discharge  him.  The  roller,  being  directed  to 
operate  where  the  ground  was  too  soft  to 
hold  it  up,  sank  in  the  mud,  and  the  en- 
gineer, in  a  proper  exercise  of  his  duties,  put 
on  all  steam,  and  extricated  the  roller  from 
the  mud.  The  steam  then  escaped  with  a 
load  noise,  and  frightened  the  horse  of    a 


traveler,  who  was  permitted  by  the  city's 
superintendent  to  approach  without  warning, 
injuring  him.  Held,  that  the  city  was  liable 
therefor,  and  not  the  company. — Stewart  v. 
California  Imp.  Co.,  6  Cal.  Unrep.  432,  61 
Pac.  280.  Judgment  reversed,  131  Cal.  125, 
52  L.  B.  A.  205,  63  Pac.  177,  724. 

A  street-roller  outfit,  consisting  of  a  roller, 
engine,  and  engineer  to  operate  the  same, 
was  hired  by  a  city  from  the  defendant,  the 
owner,  for  a  stipulated  price  per  day.  The 
city's  agents,  the  superintendent  of  streets 
and  his  foreman,  only  directed  how  and  where 
the  streets  should  be  rolled,  and  neither  of 
them  had  the  control  or  management  of  the 
engine,  which  was  controlled  and  managed 
by  the  engineer,  the  servant  of  defendant, 
wno  had  selected  and  employed  him  for  that 
special  purpose,  paid  him  his  wages,  and  had 
the  sole  right  to  discharge  him.  Held,  that 
defendant,  and  not  the  city,  was  liable  for 
injuries  to  a  third  person,  caused  by  the 
engineer's  negligence  in  the  management  of 
the  engine,  since  he  was  an  employee  of  the 
defendant,  and  not  of  the  city.  Judgment, 
6  Cal.  Unrep.  432,  61  Pac.  280,  reversed. — 
Stewart  v.  California  Imp.  Co.,  131  Cal.  125, 
j52  L.  B.  a.  205,  63  Pac.  177,  724. 

Liability  of  master  for  act  of  servant 
who  is  also  a  public  officer.  Ann.  Cas. 
1913D,  112. 

Liability  of  master  for  injury  to  property 
or  person  of  one  to  whom  he  owes  no 
contractual  duty,  by  acts  of  volunteer 
whom  servant  permits  to  assist  in  per- 
formance of  master's  service.    13  L.  B. 

A.  (N.  S.)  572;  45  L.  B.  A.  (N.  S.)  382. 

Liability  of  master  to  contractors  and 
their  employees  for  the  negligence  of 
servant.    54  Am.  Bep.  154. 

Liability  of  private  person  or  corpora- 
tion for  acts  of  special  police  officer 
appointed  by  public  authority.    23  L. 

B.  A.  (N.  S.)  289;  30  L.  B.  A.  (N.  8.) 
481;  39  L.  B.  A.  (N.  S.)  122;  43  L.  B. 
A.  (N.  8.)  1164. 

May  one  in  charge'  of  a  vehicle  under  a 
contract  purporting  to  be  a  bailment  or 
leastf  be  regarded  as  a  servant  of  the 
owner  as  to  a  third  person  injured  by 
the  vehicle.    6  L.  B.  A.  (N.  S.)  544. 

§  122.    Scope  of  tmsHoTmemlL 

A  corporation  is  liable  for  personal  in- 
juries resulting  from  the  acts  of  its  agent, 
acting  within  the  apparent  scope  of  his 
agency,  though  he  was  expressly  forbidden  to 
do  the  act  that  caused  the  injury. — Turner  v. 
North  Beach  etc.  B.  Co.,  34  Cal.  594. 

An  action  cannot  be  maintained  against 
the  owner  of  a  bridge  to  recover  damages  for 
the  bite  of  a  vicious  dog  belonging  to  the 
toll-keeper,  if  it  appear  that  the  owner  did 
not  keep  or  harbor  the  dog  in  person,  and 
did  not  authorize  or  require  him  to  be  kept, 
and  did  not  need  that  the  dog  should  be  kept 
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for  the  conduct  or  protection  of  the  business 
in  which  the  owner  of  the  dog  was  employed, 
or  as  his  assistant  as  toll-keeper. — Baker  ▼. 
Kinsey,  38  Cal.  631,  99  Am.  Dec.  438. 

An  employer,  though  not  present  and  iu 
no  manner  consenting  to  or  aiding  the  as- 
sault, is  liable  for  the  actual  damage  sustained 
in  an  assault,  committed  by  his  servants  while 
in  the  performance  of  their  duties  as  sueh. — 
Wade  ▼.  Thayer,  40  Cal.  578. 

A  railroad  company  is  not  responsible  for 
the  acts  of  its  employees  in  creating  a 
nuisance  by  using  a  culvert  under  the  rail- 
road near  the  residence  of  the  plaintiff  for 
the  purpose  of  a  privy. — Hopkins  v.  Western 
Pac.  B.  Co.,  50  Gal.  190. 

An  employer  of  another  to  repair  a  levee 
near  a  highway  is  not  responsible  for  an 
injury  caused  by  an  excavation  made  in  the 
highway  by  removing  dirt  therefrom  by  his 
employee,  unless  such  removal  formed  part 
of  the  contract. — Andrews  v.  Bunyon,  65  Cal. 
629,  4  Pac.  669. 

The  test  of  the  master's  responsibility  for 
the  act  of  his  servant  is,  whether  or  not  the 
act  was  done  in  the  prosecution  of  the  busi- 
ness  that  the  servant  was  employed  by  the 
master  to  do,  or  in  the  execution  of  the  au- 
thority given  by  the  master,  and  for  the 
purpose  of  performing  what  the  master  has 
directed,  and  if  so,  the  master  will  be  respon- 
sible, whether  the  wrong  done  be  occasioned 
by  tne  negligence,  or  by  a  wanton  or  reck- 
less purpose  to  accomplish  the  master's  busi- 
ness in  an  unlawful  manner. — Stephenson  v. 
Southern  Pacific  Co.,  93  Cal.  558,  27  Am.  St. 
Bep.  223,  15  L.  B.  A.  475,  29  Pac.  234. 

When  a  servant  acts  without  any  reference 
to  the  service  for  which  he  was  employed, 
and  not  for  the  purpose  of  performing  the 
work  of  his  employer,  but  to  effect  some  in- 
dependent purpose  of  his  own,  the  master  is 
not  responsible  for  either  the  act  or  omission 
of  the  servant. — Stephenson  v.  Southern  Pac. 
Co.,  93  Cal.  558,  27  Am.  St.  Bep.  223,  16  L. 
B.  A.  475,  29  Pac.  234. 

Where  a  duty  is  owed  to  the  public,  a  ser- 
vant to  whom  its  performance  is  intrusted 
represents  the  master,  however  subordinate 
or  menial  his  rank  may  be,  and  within  the 
scope  of  his  employment  to  perform  such 
duty,  his  knowledge  is  the  master's  knowl- 
edge, and  his  acts  the  master's  acts,  and  the 
inquiry  as  to  the  master's  responsibility  .is 
the  same  as  if  he  had  personally  entered  upon 
the  performance  of  the  duty,  under  the  same 
circumstances,  and  with  the  same  knowledge 
possessed  by  his  servant;  nor  can  a  failure 
to  perform  such  duty,  or  its  improper  per- 
formance, be  excused  by  showing  tnat  its  exe- 
cution was  intrusted  to  a  servant  even  of 
approved  carefulness,  knowledge,  or  skill,  but 
it  must  be  further  shown  that  the  servant 
in  the  particular  matter  exercised  the  full 
degree  of  care,  and  showed  the  requisite 
amount  of  skill. — Clowdis  v.  Fresno  Flume 
etc.  Co.,  118  CaL  315,  62  Am.  8t  Bep.  238,  50 
Pac.  373. 


The  master  is  liable  to  third  persons  for 
injuries  caused  by  the  negligent  performanee 
of  the  duty  of  his  servants  while  acting 
within  the  scope  of  their  employment,  and, 
in  such  case,  all  questions  as  to  the  master's 
knowledge  is  eliminated  as  immaterial;  and 
the  fact  that  additional  knowledge  of  facts 
material  to  the  question  of  negligence  of 
such  servants  was  acquired  by  them  after 
the  employment  was  undertaken,  and  that 
the  master  was  wholly  ignorant  of  thoee  facts 
cannot  exonerate  the  master  from  liability 
for  the  negligence  of  his  servants. — Clowdis 
V.  Fresno  Flume  etc.  Co.,  118  Cal.  315,  62  Am. 
St.  Bep.  238,  50  Pac.  373. 

An  assault  by  a  waiter  in  a  hotel  on  a 
guest  is  not  within  the  course  of  the  waiter's 
employment,  or  within  the  real  or  supposed 
seope  of  his  duties,  so  as  to  render  the  inn- 
keeper liable  for  the  tort. — Bahmel  v.  Lehn- 
dorff,  142  Cal.  681,  100  Am.  St.  Bep.  154,  65 
L.  B.  A.  88,  76  Pac.  659. 

A  company  can  be  held  responsible  for  the 
negligent  acts  of  its  servants  only  when  such 
acts  are  within  the  actual  or  ostensible  au- 
thority of  the  servant,  or  within  the  ap- 
parent scope  of  his  duty.  The  test  is 
whether  the  negligent  act  was  done  in  the 
particular  business  the  servant  was  employed 
to  do.  The  master  is  not  responsible  if  the 
wrong  done  by  his  servant  is  done  without 
his  authority,  and  not  for  the  purpose  of 
executing  his  orders  or  doing  his  work. — 
Clark  V.  Atchison  T.  Jb  8.  F.  B.  Co.,  164  Cal. 
363,  128  Pac.  1082,  1034. 

A  corporation  engaged  in  the  business  of 
manufacturing  and  distributing  electricity  for 
light,  heat  and  power  is  liable  for  personal 
injuries  received  by  a  third  person  through 
the  negligence  of  the  driver  of  one  of  its 
motor  trucks,  while  acting  under  orders  of  his 
superior  in  towing  an  automobile  belonging 
to  an  employee  of  the  corporation  to  the  shop 
which  the  corporation  maintains  for  the  re- 
pair of  its  own  motor  vehicles,  notwithstand- 
ing the  usual  employment  of  the  driver  is 
that  of  distributing  supplies  and  that  the 
corporation  has  no  authority  to  repair  the 
automobiles  of  others. — Chamberlain  v.  South- 
em  California  Edison  Co.,  167  Cal.  500,  140 
Pae.  25. 

Though  the  master  is  not  liable  for  the 
negligence  of  a  servant  who  acts  independ- 
ently without  any  reference  to  the  serviee 
for  which  he  is  employed,  and  not  for  the 
purpose  of  performing  the  work  of  his  em- 
ployer, but  to  effect  some  independent  par- 
pose  of  his  own;  yet  the  master  is  civilly 
responsible  for  the  negligent  acts  of  bia 
servant  committed  while  in  his  service  and 
within  the  scope  of  his  employment — ^that  ia, 
the  transaction  of  his  master's  business.  The 
question,  generally,  is  whether  the  servant, 
at  the  very  time  of  the  alleged  act  of  neg- 
ligence, had  departed  from  fis  employment, 
or  whether  he  departed  from  or  neglected  a 
duty  in  the  time  of  his  employment. — ^Rior- 
dan  V.  Qas  Consumers'  Asn.,  4  CaL  App.  tt39, 
88  Pae.  809. 
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Wliere  defendant  company  hired  a  horse 
and  buggy  for  the  continual  and  regular  use 
of  its  superintendent  during  each  day,  in  the 
line  of  its  employment,  from  8  o'clock  in 
the  morning  until  5  o'clock  in  the  evening, 
with  the  privilege  of  luncheon  during  the 
noon  hour,  and  in  the  careless  handling  of 
the  horse  for  the  purpose  of  feeding  it  at 
the  noon  hour  in  violation  of  the  instructions 
to  him  from  the  livery-stable,  the  horse  ran 
away  to  the  injury  of  plaintiff,  the  defend- 
ant company  is  responsible  for  the  injury .^- 
Biordan  v.  Gas  Consumers'  Assn.,  4  Gal.  App. 
639,  88  Pac.  809. 

It  was  the  duty  of  the  superintendent, 
in  the  line  of  his  employment,  to  care  for 
the  horse  and  feed  it  during  the  noon  hour; 
he  was  superintendent  during  the  noon 
hour  as  well  as  during  the  business  hours, 
and  could  not  depart  from  his  duty  of  car- 
ing for  the  horse  at  noon. — Biordan  v.  Gas 
Consumers'  Assn.,  4  Oal.  App.  639,  88  Pae. 
809. 

That  the  employee,  at  the  time  of  the  com- 
jnission  of  the  tort,  was  acting  within  the 
general  scope  of  his  employment,  and  that  the 
injury  occurred  as  the  result  of  his  negligence, 
is  all  that  need  be  shown  in  order  to  charge 
his  employer  with  liability  for  such  injury. — 
Jessen  v.  Peterson,  Nelson  &  Co.,  18  CaJ.  App. 
349,  123  Pac.  219. 

Act  within  scope  of  servant's  agency. 
4  L.  B.  A.  421. 

Authority  of  superintendent  to  contract 
for  payment  of  employees  while  laid 
off.    41  L.  B,  A.  (N.  S.)  1141. 

Express  authority  to  certain  train  em- 
^oyees  to  eject  trespassers  as  negativ- 
ing implied  authority  of  other  em- 
ployees.    32  L.  B.  A.  (N.  S.)  1164. 

Failure  of  master  to  prevent  practice  by 
employees  not  in  performance  of  any 
duty  owed  to  him  as  ground  of  lia- 
bility.   32  L.  B.  A.  (N.  a.)   1038. 

For  acts  in  excess  of  authority  of  ser- 
vant sent  to  commit  trespass.  70  L. 
B.  A.  731;  18  L,  B.  A.  (N.  8.)  297. 

Inference  of  employee's  authority  to  ex- 
pel trespassers  from  practice  of  doing 
so.     34  L.  B.  A.  (N.  S.)  693. 

Implied  authority  of  brakeman  to  eject 
trespassers.  2  Ann.  Cas.  624;  Ann. 
Cas.  1914A.  598. 

Implied  or  presumed  authority  of  super- 
intendent of  department  to  contract 
as  to  matters  relating  to  his  depart- 
ment.    38  L.  B.  A.  (N.  8.)  1135. 

Liability  for  acts  of  servant  beyond  mas- 
ter's instructions.     8  L.  B.  A.  204. 

Liability  of  carriers  of  passengers  for 
aets  of  servants  outside  of  scope  of 
employment.  1  Ann.  Cas.  617;  19  Ann. 
Cas.  618. 

Liability  of  master  for  act  of  servant  not 
in  the  course  of  his  employment.  29 
Am.  Bep.  640. 


Liability  of  master  for  acts  and  neglects 
of  servant  in  the  course  of  his  employ- 
ment.    40  Am.  Bep.  226. 

Liability  of  master  for  assault  by  ser- 
vant sent  to  recover  property.  6  L.  B. 
A.  (N.  8.)  567. 

Liability  of  master  other  than  carrier 
for  wrongful  acts  of  servant  in  eject- 
ing person  from  premises.  47  L.  B.  A. 
(N.  S.)   959. 

Liability  of  railroad  company  for  injury 
to  person  wrongfully  on  train  by  collu- 
sion with  a  train  employee.  37  L.  B. 
A.   (N.  S.)   419. 

Master's  civil  responsibility  for  the 
wrongful  or  negligent  act  of  his  ser- 
vant or  agent  toward  one  who  has  no 
claim  upon  the  master  by  reason  of 
a  contract  incipient  or  perfected.  27 
L.  B.  A.  161. 

Master's  liability  for  injury  by  automo- 
bile when  used  by  servant  for  his  own 
business  or  pleasure.  1  L.  B.  A.  (N. 
8.)  235;  9  L.  B.  A.  (N.  8.)  1083;  14 
L.  B.  A.  (N.  8.)  216;  21  L.  B.  A.  (N. 
8.)  93;  26  li.  B.  A.  (N.  8.)  382;  33 
L.  B.  A.  (N.  8.)  79;  37  L.  B.  A.  (N.  8.) 
834. 

Master's  liability  for  injury  b^  horse 
when  used  by  servant  for  his  own 
business  or  pleasure.  9  L.  B.  A.  (N. 
8.)  1033. 

May  assault  erowing  out  of  quarrel  com- 
menced while  employee  is  acting 
within  scope  of  his  employment  be  re- 
garded as  a  personal  act  of  the  em- 
ployee for  which  employer  is  not  liable. 
9  L.  B.  A.  (N.  8.)  475. 

Besponsibility  of  master  to  third  person 
for  acts  of  employee  in  attempting  to 
recover  possession  of  goods  which  he 
has  delivered  at  his  own  risk,  without 
receiving  payment  of  charge  against 
same.    21  L.  B.  A.  (N.  8.)  884. 

Bight  of  conductor  to  waive  conditions 
in  stock-drover's  pass.  27  L.  B.  A. 
(N.  S.)   646. 

§  128.    iBCompetsncy  or  negUganoe  of  sexrant. 

Master  is  responsible  for  actual  damage 
caused  to  third  person  by  negligence  or  ma- 
licious acts  of  a  servant  acting  in  the  scope 
of  his  employment. — Kline  v.  Central  Pac. 
B.  Co.,  87  CaL  400,  99  Am.  Dec.  282. 

If  a  railroad  company  is  sued  for  dam- 
ages alleged  to  have  been  caused  by  the  in- 
competency of  its  agent,  the  question  should 
be  left  to  the  jury  whether  the  company  used 
all  reasonable  precautions  to  ascertain  the 
agent's  competency  before  employing  him, 
but  were  nevertheless  deceived  by  the  fraud- 
ulent practices  of  the  agent. — ^Taylor  v.  West- 
em  Pac.  B.  Co.,  45  Cal.  323. 

While  plaintiff  was  walking  on  the  side- 
walk of  a  public  street,  an  employee  of  de* 
fendant,     who     was    repairing    a    building 
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OTerhead,  let  fall  a  eliisel,  wMeh  struck 
plaintiff  on  the  head,  inflicting  a  Berions 
injniy.  Held,  that  this  established  a  prima 
facie  case  of  negligence  on  the  part  of  de- 
fendant, and  a  nonsuit  was  properlj  denied. 
Dixon  ▼.  PInns,  3  €al.  Unrep.  735,  31  Pac. 
931.  For  subsequent  opinion  in  bank,  see 
98  Cal.  384,  35  Am.  St.  Bep.  180,  20  L.  B.  A. 
698,  33  Pae.  268. 

Where  a  bicycle  rider  was  properly  rid- 
ing on  a  weU-defined  bicycle  path  on  tne  ex- 
treme right  of  a  public  street  near  the  side- 
walk, the  drirer  of  a  delivery  wagon  going 
in  the  opposite  direction,  or  who  swung  to 
the  left  across  the  path  of  the  bicycle  rider, 
is  charged  by  law  with  the  duty  of  careful 
*  observation  of  the  situation,  so  as  to  avoid 
a  collision,  and  inattention  of  the  driver 
leading  to  a  collision  with,  and  injury  to,  the 
bicycle  rider  is  not  to  be  excused,  and  his 
employers  are  liable  for  the  resulting  injury. 
Wistrom  v.  Bedlick  Bros.,  6  Cal.  App.  671,  92 
Pac.  1048. 

Duty  and  liability  for  conduct  of  mes- 
sengers furnished  for  use  of  others.  2 
L.  B.  A.  (N.  S.)  1091. 

Effect  of  servant's  acts  on  question  of 
contributory  negligence  of  person  in- 
jured.   22  L.  B.  A.  (N.  S.)  751. 

Liability  of  general  employer  for  negli- 
gence of  employee  while  assisting  a 
third  person  without  the  former's 
knowledge  or  consent.  4  L.  B.  A. 
(N.  S.)  651. 

Liability  for  master  for  injury  done  by 
servant  to  third  person  in  use  of  dan- 
gerous agency  placed  in  his  custody. 
10  L.  B.  A.  (N.  S.)  367. 

Liability  of  master  for  the  negligence 
or  misconduct  of  the  servant.  55  Am. 
Dee.  317. 

Liability  of  master  for  negligent  act  of 
insane  servant.    4  Ann.  Oas.  135. 

Liability  of  master  conducting  hospital 
for  servants  for  negligence  of  hospital 
employees.  14  Ann.  Gas.  749;  Ann. 
Gas.  1915B,   1229. 

Liability  of  master  to  contractors  and 
their  employees  for  the  negligence  of 
servant.    54  Am.  Bep.  154. 

Liability  of  master  to  third  person  for 
damage  caused  by  fire  started  by  ser- 
vant.    Ann.  Gas.  1914A,  1102. 

liability  of  owner  of  automobile  for  acts 
of  his  chauffer  or  agent.  Ann.  Gas. 
1914C,  1087;  Ann.  Gas.  1916A,  659. 

Liability  of  owner  or  proprietor  of  pri- 
vate hospital  or  sanitorium  for  negli- 
gence of  employees.  14  Ann.  Gas.  749; 
Ann.  Gas.  1915B,  1229. 

Liability  of  person  or  corporation  furn- 
ishing messenger  service  for  injury  to 
or  loss  of  article  intrusted  to  the  mes- 
senger.   Ann.  Gas.  1912G,  1186. 

Liability  of  private  charitable  institu- 
tion for  negligence  of  employees. 
Ann.  Gas.  1913E,  1129;  Ann.  Gas. 
1915B,  1229;  Ann.  Gas.  1916C,  586. 


Liability  of  railroad  company  for  act  of 
employee  in  inviting  pedestrian  to 
cross  train  obstructing  highway.  13 
L.  B.  A.  (N.  S.)  1071;  34  L.  B.  A. 
(N.  S.)  469. 

Liability  of  railroad  company  for  neg- 
ligence of  one  of  its  employees  while 
running  on  the  road  of  another  com- 
pany subject  to  the  orders  of  the  lat- 
ter's  train  dispatcher.  22  L.  B.  A. 
(N.  S.)   323. 

Liability  of  railroad  company  for  per- 
sonal injuries  by  object  thrown  from 
moving  train.     6  L.  B.  A.  (N.  S.)  581. 

Liability  of  railroad  company  to  person 
injured  by  torpedo  through  act  of  ser- 
vant.   Ann.  Gas.  1914G,  1101. 

Liability  of  town  repairing  public  high- 
way for  injuries  to  employee  caused 
by  negligence  of  officer.  Ann.  Gas. 
1914A,  558. 

Liability  to  master  of  servant  who  de- 
livers goods  without  collecting  charges, 
in  violation  of  instructions.  11  iGin. 
Gas.  276. 

Master's  liability  for  employee's  wrong- 
ful or  negligent  use  of  dangerooa 
agencies.     27  L.  B.  A.  200. 

Master's  liability  for  injury  to  child  in- 
vited into  place  of  danger  by  employee. 
4  L.  B.  A.  (N.  S.)  804. 

Master's  liability  for  negligence  in  driv- 
ing ambulance.  38  L.  B.  A.  (N.  S.) 
481. 

Master's  liability  for  servant's  neglect  or 
disobedience  of  statutory  require- 
ments.   27  L.  B.  A.  201. 

Besponsibility  for  negligence  of  driver  of 
leased  or  demonstrating  automobile. 
Ann.  Gas.  1916A,  673. 

.Violation  by  servant  of  rule  adopted  by 
railway  companjr  for  protection  of  the 
public,  as  evidence  of  negligence 
toward  a  member  of  the  public.  8  L. 
B.  A.  (N.  S.)  1063. 

§  184.    Wlllfnl  and  mallcloiMi  acts  of  wemata. 

A  corporation  is  not  liable  for  willful  or 
malicious  acts  of  its  agents,  done  without 
its  authority  in  advance  or  its  subsequent 
approval. — ^Turner  v.  North  Beach  etc.  B. 
Go.,  84  Gal.  594. 

Bailroad  company  is  not  responsible  for 
malice  of  its  employees. — Kline  v.  Gentral 
Pacific  B.  B.,  39  Gal.  587,  592. 

Master  is  not  responsible  for  malicious  acts 
of  a  servant  done  without  his  consent  or 
approval. — Wade  v.  Thayer,  40  Gal.  578. 

Master  is  liable  for  wanton  and  maliciooB 
acts  of  servant  committed  in  course  of  his 
employment. — Trabing  v.  Galif  omia-Nav.  etc 
Co.,  121  Gal.  137,  140,  141,  53  Pac.  644. 

Arrest  or  false  imprisonment  by  servant, 
master's  Uability  for.  14  L.  B.  A.  791 ; 
27  L.  B.  A.  19{J;  4  L.  B.  A.  (N.  3.) 
282;  28  L.  B.  A.  (N.  S.)  88. 
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Liability  of  master  for  arrest  or 
false  imprisonment  by  servant  em- 
ployed as  detective,  policeman,  or 
watchman.  4  L.  B.  A.  (N.  S.)  282; 
28  L.  B.  A.  (N.  S.)  88. 

Liability  of  private  person  or  cor- 


poration   for    acts    of    special    police 
officer  appointed  by  public  authority. 

23  L.  B.  A.  (N.  S.)   289;  30  L.  B.  A. 

(N.  S.)  481;  89  L.  B.  A.  (N.  S.)  122. 

Assaults  by  servants,  liability  of  masters 
for.  32  Am.  St.  Bep.  95;  24  L.  B.  A. 
737;  27  L.  B.  A.  (N.  S.)  196. 

Eviction  of  tenant  by  act  of  employee  of 
landlord.    Ann.  Cas.  1915C,  398. 

For  wrongful  appropriation  by  servant  of 
thing  bailed.    29  L.  B.  A.  92. 

Joint  liability  of  master  and  servant  for 
tort  of  servant.  28  L.  B.  A.  441;  12 
L.  B.  A.  (N.  S.)  670;  25  L.  B.  A.  (N. 
8.)  356. 

Liability  for  assaults  by  servants.  32 
Am.  St.  Bep.  95;  24  L.  B.  A.  737;  27 
L.  B.  A.  196. 

Liability  of  innkeeper  or  restaurant 


keeper  for  assault  by  his  servant  upon 
a  patron.     12  L.  B.  A.  (N.  S.)   1155. 

Liability  of  master  for  assault  by 


servant   sent   to   recover   property.     6 
L.  B.  A.  (N.  S.)  567. 

May  assault  growing  out  of  quarrel 
commenced  while  employee  is  acting 
within  scope  of  his  employment,  be  re- 
garded as  a  personal  act  of  the  em- 
ployee for  which  employer  is  not  liable. 
9  L.  B.  A.  (N.  S.)  475. 

Liability  of  carrier  to  passenger  for  rude 
or  insulting  language  of  employee. 
Ann.  Gas.  1914A,  17. 

Liability  of  corporation  for  slander  by 
the  agent  or  employee.  21  L.  B.  A. 
(N.  S.)  873. 

Liability  of  infant  master  for  tort  of 
servant.    Ann.  Cas.  1916A,  962. 

Liability  of  innkeeper  for  assault  of  em- 
ployee on  guest.     8  Ann.  Gas.  688. 

Liability  of  licensee  for  illegal  sale  of 
intoxicating  liquors  by  his  servant 
against  instructions.  Ann.  Gas.  1912Ay 
1109;  Ann.  Gas.  1915B,  380. 

Liability  of  lunatic  for  torts  of  employee. 
42  L.  B.  A.  (N.  8.)  87. 

Liability  of  master  for  act  of  servant  in 
giving  false  weight  or  measure.  Ann. 
Gas.  1914B,  1077. 

Liability  of  master  for  act  of  servant  in 
setting  out  fire  while  clearing  land.  47 
L.  B.  A.  (N.  S.)  1116. 

Liability  of  master  for  act  of  servant 
who  is  alto  a  public  officer.  Ann.  Gas. 
1913D,  112. 

Liability  of  master  for  arrest  or  false 
imprisonment  by  servant  employed  as 
deteetive,  policeman  or  watchman.  14 
L.  B.  A.  791;  27  L.  B.  A.  195;  4  L.  B. 
A.  (N.  8.)  282;  28  L.  B.  A.  (N.  S.)  88. 

Liability  of  master  for  torts  of  servant. 
35  Am.  Dee.  192. 


Liability  of  master  for  tort  committed  by 
servant  in  course  of  his  employment 
and  with  a  view  to  the  furtherance  of 
his  master's  business,  but  contrary  to 
the  master's  express  instructions.  18 
L.  B.  A.  (N.  S.)  416. 

Liability  of  master  for  tortious  acts  of 
insane  servant.    4  Ann.  Gas.  135. 

Liability  of  private  person  or  corporation 
for  acts  of  special  police  officer  ap- 
pointed by  public  authority.    23  L.  K. 

A.  (N.  8.)   289;   30  L.  B.  A.   (N.  S.> 
481;  39  L.  B.  A.  (N.  8.)   122. 

Liability  of  trustee  for  torts  or  negli- 
gence of  servants.    63  L.  B.  A.  227. 

Malicious  acts,  of  servant,  master's  civil 
responsibility  for  malicious  acts  of  ser- 
vant toward  one  having  no  claim  on 
master  by  reason  of  contract,  incipient 
or  perfected.    27  L.  B.  A.  184. 

—  Effect  of  malice  on  master's  lia- 
bility for  injury  done  by  servant  to 
third  person  in  use  of  dangerous 
agency  placed  in  his  custody.     10  L. 

B.  A.  (N.  8.)  401. 

—  For  injuries  maliciously  inflicted  on 
employee  by  other  employees.  34  L. 
B.  A.  (N.  8.)  109. 

—  Bailroad  company's  liability  for 
malicious  refusal  of  freight  agent  to 
deliver  freight.  7  L.  B.  A.  (N.  8.) 
926. 

—  When  master  owes  special  duty  to 
party  injured.    4  L.  B.  A.  (N.  S.)  485. 

Master's  liability  where  result  of  ser- 
vant's abuse  of  authority  will  be  seri- 
ous, or  temptation  to  abuse  is  strong. 
27  L.  B.  A.  199. 

Parent's  liability  for  tort  of  minor  child 
where  relation  of  master  and  servant 
exists.    10  L.  B.  A.  (N.  8.)  938. 

Penal  liability  for  act  of  servant.  41 
L.  B.  A.  650. 

Punitive  damages  for  libel  by  servant. 
48  L.  B.  A.   (N.  8.)   62. 

Besponsibility  of  one  hiring  convict  labor 
for  acts  of  laborer.  12  L.  B.  A.  (N.  8.) 
317. 

Slander  by  servant,  liability  of  master 
for.    9  L.  B.  A.  (N.  8.)  929. 

Sportive  acts  of  employee,  liability  of 
master  for  injuries  inflicted  on  em- 
ployee in  sport  by.  34  L.  B.  A.  (N.  8.) 
109. 

Liability  for  injury  to  passenger  by 

sportive    act  of    servant.    3  L.  B.  A, 
(N.  8.)  605. 

—  Liability  of  master  for  injury  from 
the  sportive  manner  in  which  a  servant 
performs  an  act  done  in  the  discharge 
of  his  duty.     13  L.  B.  A.  (N.  8.)  1193. 

§  126.    Pioxliiiatd  caiue  of  injury. 

In  an  action  against  a  master  for  personal 
injury  caused  by  the  negligence  of  his  ser- 
vant, it  is  not  error  to  instruct  the  jury  that, 
"if  yon  believe  that  the  injury  sustained  was 
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occasioned  by  an  unaToidable  accident  on  tiie 
part  of  the  agents  of  the  defendant  without 
negligence  on  their  part,  yon  should  render 
a  verdict  for  the  defendant,"  where  the  evi- 
dence failed  to  show  negligence  or  careless- 
ness  on  the  part  of  the  defendant's  servants. 
Steen  v.  Williamson,  92  Cal.  65,  28  Pac.  53. 

Duty  of  persons  walking  on  railroad 
track  to  look  out  for  and  avoid  passing 
trains.  8  Ann.  Gas.  332;  Ann.  Cas. 
1013A,  440. 

Effect  on  master's  liability  for  injury  by 
servant  to  third  person,  of  latter's  con- 
tribution to  injury.    27  L.  B.  A.  202. 

B.    WOBK      OP      INDEPENDENT      CON- 

TBACTOBS. 

As  to  who  are  independent  contractors. 
Ann.  Gas.  1913B,  573;  65  L.  B.  A.  445; 
17  L.  E.  A.  (N.  S.)  371. 

—  Gartman  as  independent  contractor. 
13  L.  B.  A.  (N.  S.)  1122;  16  L.  B.  A. 
(N.  S.)  816;  23  L.  B.  A.  (N.  8.)  38. 

§126.    Oomtraeton  Uuiependeiit  of  principal 
employ w  tn  general. 

Where  A,  an  adjacent  land  owner,  con- 
tracts with  B  to  excavate  his  lot  for  the  pur- 
pose of  erecting  a  building,  and  the  contract 
is  silent  as  to  the  mode  of  doing  the  work, 
A  is  not  liable  for  damages  occasioned  by  the 
acts  of  B  or  his  servants. — Aston  y.  Nolan, 
63  Gal.  269. 

The  owner  of  a  building,  employing  a 
plumber  to  repair  the  water  pipes  in  his  own 
way,  is  not  liable  for  an  injury  produced  to 
a  third  person  by  his  negligence  in  that  work, 
since  the  plumber  is  an  independent  con- 
tractor.— Bennett  v.  Truebody,  66  Gal.  509, 
56  Am.  Bep.  117,  6  Pac.  329. 

One  contracting  to  erect  a  building  under 
an  architect's  direction,  the  owner  reserving 
a  right  to  make  any  deviations  from  the  con- 
tract, is  an  independent  contractor,  for  whose 
negligence  the  owner  is  not  responsible.— 
Frassi  v.  McDonald,  122  Gal.  400,  55  Pac.  139, 
opinion  modified,  55  Pac.  772. 

Defendant's  farm  superintendent,  who  was 
also  a  member  of  a  hardware  firm,  directed 
an  employee  of  the  firm  to  go  to  the  farm, 
and  repair  a  leak  in  a  distillate  tank,  one 
of  the  appliances  of  the  farm.  By  reason 
of  the  negligence  of  such  employee  in  lower- 
ing a  light  into  the  tank  an  explosion  oc- 
curred, by  which  plaintiff's  decedent,  a  farm 
servant  of  defendant,  was  killed.  Held,  that 
under  Givil  Gode,  section  2009,  defining  a 
"servant"  as  one  who  is  employed  to  render 
personal  services  to  his  employer  otherwise 
than  in  the  pursuit  of  an  independent  call- 
ing, and  who  in  such  services  remains  entirely 
under  the  control  and  direction  of  the  latter, 
that  the  hardware  firm,  notwithstanding  de- 
fendant's superintendent's  connection  there- 
with, was  an  independent  contractor,  and  not 
defendant's  servant,  and,  the  firm  having  en- 
tire eontBol  of  the  employee  by  whose  negli- 


gence the  accident  oeeurred,  such  empl«yee 
was  not  defendant's  servant,  so  as  to  render 
him  liable  for  the  result  ot  his  act. — ^ELedge  ▼. 
WiUiams,  131  Gal.  455,  82  Am.  St.  Bep.  366, 
63  Pac.  721,  64  Pae.  106. 

Under  the  contract  referred  to  in  the  opin- 
ion, as  well  as  from  the  evidence  of  the  sur- 
rounding circumstances,  it  is  held  that  the 
defendant  dredging  company,  who  had  con- 
tracted to  furnish  a  ditching  dredger  and 
fully  equipped  crew  for  the  purpose  of  cut- 
ting a  ditch  through  farming  lands  belonging 
to  the  other  defendants,  was  an  independent 
contractor,  and  solely  liable  for  damages  re- 
sulting to  an  adjoining  land  owner  for  the 
negligent  operation  of  the  dredger,  whereby 
his  lands  were  inundated  and  his  growing 
crops  destroyed. — Teller  v.  Bay  ft  Eiver 
Dredging  Go.,  151  Gal.  209,  12  Ann.  Gas.  779, 
12  L.  B.  A  (N.  S.)  267,  90  Pac.  942. 

Where  liability  depends  upon  negligence, 
an  independent  contractor  is  liable  for  the 
negligence,  and  not  the  party  who  lets  the 
contract. — Houghton  v.  Loma  Prieta  Lumber 
Go.,  152  Gal.  500,  14  Ann.  Gas.  1159,  14  L.  B 
A.  (N.  8.)  913,  93  Pac.  82. 

The  general  rule  is  that  one  who  contracts 
to  perform  certain  work,  lawful  in  itself  and 
not  inherently  injurious  to  another,  is  not  re- 
sponsible for  the  negligence  of  a*  subcon- 
tractor engaged  in  executing  the  work  under 
an  independent  contract. — Luce  v^  Holloway, 
156  Gal.  162,  103  Pac.  886. 

A  contractor  to  whom  a  municipal  cor- 
poration had  given  permission  to  grade  por- 
tions of  a  city  street  adjacent  to  a  railroad 
track  situated  therein,  the  work  to  be  done 
in  accordance  with  the  terms  of  an  or- 
dinance which  imposed  on  him  the  obligation 
to  properly  protect  such  railroad  tracl^  and 
made  him  responsible  for  any  damage  caused 
by  negligence  or  carelessness  on  the  part  of 
his  employees,  is  liable  for  the  negligence  of 
a  subcontractor  doing  the  grading,  in  per- 
mitting loose  earth  to  be  deposited  on  the 
track  in  such  a  manner  as  to  derail  a  train. 
Luce  V.  Holloway,  156  Gal.  162,  103  Pae.  886. 

Under  such  circumstances,  the  contractor 
could  not  relieve  himself  from  the  duty  of 
doing  the  work  in  the  manner  reouired  by 
the  ordinance  by  contracting  to  nave  the 
work  done  by  another,  and  the  rule  of  re- 
spondeat superior  applies. — ^Luee  v.  Holloway, 
156  Gal.  162,  103  Pac.  886. 

A  contractor  to  whom  a  municipal  corpora- 
tion had  given  permission  to  grade  portions 
of  a  city  street  adjacent  to  a  railroad  track 
situated  therein,  the  work  to  be  done  in  ac- 
cordance with  the  terms  of  an  ordinance 
which  imposed  on  him  the  obligation  of  prop- 
erly protecting  such  tracks  and  made  him 
responsible  for  any  damage  caused  by  acsrli- 
genee  or  carelessness  on  the  part  of  his  em- 
ployees, is  liable  for  the  negligence  of  a  sub- 
contractor doing  the  grading,  in  pemuttlng 
loose  earth  to  be  deposited  on  the  track  in 
such  a  manner  as  to  derail  a  train. — Luce  ▼• 
HoUoway,  156  CaL  162,  108  Pac  886. 
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Under  a  eontraot  between  the  truitees  of 
A  reelamation  district  and  a  dredffing  eom- 
panj,  where  it  is  expressly  provided  that  not 
onlj  the  right  of  directing  what  should  be 
done  and  how  it  should  be  done  was  to  re- 
main with  the  trustees,  but  also  the  right  of 
control  in  the  specific  matter  of  repairing 
the  cut,  such  dredging  companj  will  be  con- 
sidered an  emplojee  of  the  trustees,  and 
not  an  independent  contractor. — ^Perkins  r. 
Blanth,  163  Cal.  782,  127  Pac.  50. 

Where  a  contract  for  dredging  a  river  has 
been  given  to  a  dredging  companj  bj  a 
reclamation  district  and  in  performing  the 
contract  damage  is  done  to  the  plaintiff's 
land,  due  to  the  negligence  of  the  dredging 
company,  the  trustees  of  the  reclamation  dis- 
trict will  be  liable  for  such  damage. — ^Per- 
kine  v.  Blauth,  163  Gal.  782,  127  Pac.  50. 

Where  the  question  is  whether  or  not  a 
person  is  an  independent  contractor,  the  cir- 
cnmstance  that  an  employee  of  such  person 
upon  several  occasions  was  paid  by  his  em- 
ployer with  the  check  of  the  defendant  com- 
pany is  without  significance,  when  it  is  shown 
that  the  check  was  not  drawn  to  the  em- 
ployer's order. — ^Winslow  v.  Olendale  Light  4b 
Power  Co.,  164  Cal.  688,  130  Pac.  427. 

If  it  be  conceded  that  there  is  evidence 
that  the  planks  were  placed  there  by  an  in- 
dependent contractor,  yet  the  owner  is  liable 
if  its  manager  or  agents  knew  of  their  dan- 
gerous condition,  or  if,  as  careful  or  prudent 
men,  they  should  have  known  it.  Instruc- 
tions recognizing  this  rule  were  properly 
given,  and  were  within  the  issues  presented 
to  the  jury. — ^Wile  v.  Los  Angeles  Ice  ete. 
Co.,  2  Cal.  App.  190,  83  Pac.  271. 

The  independence  of  a  contractor  for  stone* 
work,  aeeordin|;  to  plans  and  specifications, 
who  employs  his  own  servants  and  means  of 
construction  for  a  fixed  price,  is  not  affected 
by  the  fact  that  the  owner  by  himself  or 
Jigent  has  reserved  the  right  to  supervise  the 
work  merely  so  far  as  to  see  that  it  is  done 
according  to  the  contract,  nor  by  the  fact 
that  the  owner  is  a  builder,  who  is  doing  his 
own  woodwork. — Johnson  v.  Helbing,  6  Cal, 
App.  424,  92  Pac.  360. 

The  owner  of  a  building  in  process  of  erec« 
Hon  is  not  liable  for  injury  to  plaintiff  by 
the  fall  of  a  projecting  stone  negligently 
left  by  servants  employed  by  an  independent 
contractor  for  the  stonework  in  an  insecure 
position. — Johnson  v.  Helbing,  6  Cal.  App. 
424,  92  Pac.  360. 

In  an  action  for  damages  for  alleged  injury 
to  the  plaintiff  owing  to  the  negligence  of 
tbe  defendant  in  permitting  a  manhole  in 
its  sidewalk  to  remain  open,  into  which  the 
plaintiff  fell,  held,  that  the  support  of  a  ver« 
diet  for  the  plaintiff  depends  upon  whether 
the  relation  of  master  and  servant  existed 
between  the  defendant  and  the  servant  whose 
neglect  caused  the  injury,  or  whether  such 
servant  was  employed  by  an  independent  eon« 
tractor,  for  whose  negligence  the  defendant 


was  not  responsible. — ^Pearson  v.  M.  M.  Pot- 
ter Co.,  10  Cal.  App.  245,  101  Pac.  681. 

An  independent  contractor  is  one  who,  in 
rendering  services,  exercises  an  independent 
employment  or  occupation,  and  represents  his 
employer  only  as  to  the  results  of  his  work, 
and  not  as  to  the  means  wherebv  it  is  to  be 
accomplished;  but  the  relation  of  master  and 
servant  exists  whenever  an  employee  is,  in 
the  discharge  of  his  duties,  subject  to  the 
immediate  direction  and  control  of  his  em- 
ployers, who  may  direct  not  only  what  shall 
be  done,  but  how  it  shall  be  done. — Pearson 
V.  M.  M.  Potter  Co.,  10  Cal.  App.  245,  101 
Pac.  681. 

Where  it  is  shown  that  two  persons  con- 
tracted with  a  third  to  construct  a  street, 
ai^d  such  third  person  undertook  entire  super- 
vision and  conUol  of  the  work,  any  damage 
to  adjoining  land  would  be  attributable  to 
the  third  person  alone,  and  not  to  the  other 

Sersons  for  whom  he  was  doing  the  work.-— 
lark  V.  Torchiana,  19  Cal.  App.  786,  sub  nom. 
Clark  V.  Van  Torchiana,  127  Pac.  831. 

Actions  by  third  persoUt  for  injuries  due 
to  negligence  of  servants  hired  by  in- 
dependent contractor.     37  L.  B.  A.  50. 

Effect  of  master's  liability  to  servant,  of 
delegation  of  personal  duty  to.  54  L. 
B.  A.  52;  20  L.  B.  A.  (N.  8.)  793. 

Exceptions  to  rule  that  employer  is  not 
liable  for  acts  of  independent  con- 
tractor.    14  L.  B.  A.  828. 

For  what  acts  of  contractor  employer  is 
Uable.    65  L.  B.  A.  641. 

— — •  For  act  affecting  safety  of  highway. 
15  L.  B.  A.  (N.  8.)  845;  17  L.  B.  A. 
(N.  8.)  758. 

•^—  For  acts  in  setting  out  fire.  17  L. 
B.  A.  (N.  8.)  788;  38  L.  B.  A.  (N.  8.) 
175. 

•^—  For  acts  of  independent  contractor 
in  connection  with  waterworks  system. 
25  L.  B.  A.  (N.  8.)  242. 

■  For  fall  of  wall  or  building  while  in 
possession  of  independent  contractor. 
34  L.  B.  A.  558. 

■  For  negligence  in  the  performance 
of  contract  requiring  blasting.  14  L. 
B.  A.  (N.  8.)  914;  29  L.  B.  A.  (N.  8.) 
851. 

*—  For  obstruction  or  defect  in  street 
caused  by  independent  contractor.  20 
L.  B.  A.  (N.  8.)  547. 

■  For  torts  in  cutting  timber.  16  L. 
B.  A.  (N.  8.)  255. 

■  Besponsibility  of  owner  or  occupier 
of  building  where  operation  of  elevator 
is  let  to  independent  contractor.  32 
L.  B.  A.  (N.  8.)  945. 

■  Bight  of  railroad  company  to  dele- 
gate to  independent  contractor  the 
maintenance  of  gates  or  a  flagman  at 
a  street  crossing.  13  L.  B.  A.  (N.  8.) 
U77, 
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^liere   injury   is   direct    result   of 

work  contracted  for.    65  L.  B.  A.  742. 

■  When  injuries  result  from  nonper- 

formance of  absolute  duties  of  em- 
ployer.   66  L.  B.  A.  120. 

— ^  Where  negligence  does  not  produce 
permanently  dangerous  condition.  65 
li.  B.  A.  643. 

I  Where  negligence  produces  danger- 
ous conditions  of  more  or  less  per- 
manent character.    65  L.  B.  A.  646. 

— -  Where  work  is  dangerous  unless 
certain  precautions  are  observed.  65 
li.  B.  A.  833. 

General  rule  as  to  absence  of  liability. 
65  L.  B.  A.  622. 

Liability  of  employers  for  aets  of  inde- 
pendent contractors.    51  Am.  Dec.  200. 

Liability  for  negligence  of  independent 
contractors.  76  Am.  8t.  Bep.  382;  28 
C.  C.  A.  392;  65  L.  B.  A.  446,  742,  833. 

Liability  of  for  acts  of  subcontractors 
and  independent  contractors.  51  Am. 
Dec.  201. 

Liability  of  a  person  hiring  a  rehicle 
from  a  livery-stable  for  negligent  act 
of  the  driver.    Ann.  Gas.  1913A,  886. 

liiability  of  hirer  of  team  from  livery- 
stable  for  negligent  act  of  driver. 
Ann.  Gas.  1913A,  886. 

Liability  of  the  master  to  contractors 
and  their  employees  for  the  negligence 
of  the  servant.    54  Am.  Bep.  154. 

Liability  of  master  to  servant  for  failure 
to  provide  independent  contractor  with 
safe  appliances.  1  L.  B.  A.  (N.  S.) 
283. 

Liability  of  proprietor  of  place  of  amuse- 
ment for  acts  of  independent  con- 
tractor or  concessionaire.  32  L.  B.  A. 
(N.  S.)  717. 

Liability  to  servant  of  lessee  of  con- 
tractee.    4  L.  B.  A.  97. 

Municipal  knowledge  of  defect  in  high- 
way created  by  independent  con- 
tractor.   20  L.  B.  A.  (N.  8.)  704. 

Position  as  servant,  of  person  hired  by 
independent  contractors.  37  L.  B.  A. 
50. 

Where  employer's  own  act  is  a  proximate 
cause  of  injury.    66  L.  B.  A.  941. 

Who  is  an  independent  contractor.  Ann. 
Gas.  1913B,  573;  65  L.  B.  A.  445;  17 
L.  B.  A.  (N.  8.)  371. 

1 127.    Oootrol  or  interference  of  employee. 

One  who  employs  a  suital&le  contractor  to 
do  legal  aets  is  not  responsible  for  the  negli- 

Senee  or  unskillfulness  of  the  contractor 
ef ore  he  has  accepted  the  work  or  exercised 
any  control  over  it,  although  it  is  on  his 
land. — ^Boswell  v.  Laird,  8  Gal.  469,  68  Am. 
Dec.   845. 

Where  defendant  employed  another  party, 
at  contractor,  to  repair  the  sidewidk  in  front 


of  his  residence,  and  through  the  contractor's 
negligence  plaintiff  was  injured  in  passin^y 
held  that,  the  contractor  having  charge  of 
the  work,  the  doctrine  of  respondeat  superior 
did  not  apply,  and  defendant  was  not  liable. 
Du  Pratt  V.  Lick,  38  Gal.  691. 

In  an  action  to  recover  damages  for  negli- 
gence in  suffering  the  roof  of  a  drift  in  a 
coal  mine  to  remain  without  support,  hy 
reason  whereof  a  portion  of  the  roof  fell 
upon  and  injured  the  plaintiff,  who  was  a 
laborer  in  the  mine,  where  it  appears  that  at 
the  time  of  the  accident,  and  for  some 
months  prior  thereto,  the  mine  was  in  the  ex- 
clusive possession  and  control  of  a  third 
party,  under  a  contract  with  the  owner,  and 
that  under  the  terms  of  the  contract  the  con- 
tractor employed  and  paid  the  workmen,  and 
had  entire  charge  of  and  authority  over  the 
mine,  receiving  a  certain  royalty  for  the  coal 
taken  from  the  mine,  the  owner  is  not  liable 
for  the  alleged  negligence. — Smith  v.  Bel- 
shaw,  89  Gal.  427,  26  Pac.  834. 

A  principal  is  responsible  where  he  arbi- 
trarily assumes  to  direct  the  employees  of  a 
subcontractor  and  thereby  creates  an  unsafe 
place  or  furnishes  an  unsafe  appliance  for 
the  conduct  of  their  work. — Fay  v.  German 
General  Benev.  Soc,  163  Gal.  118,  124  Pae. 
844. 

In  this  action  for  damages  for  personal  in- 
juries sustained  by  a  rider  of  a  motor  bicycle 
from  a  collision  between  his  bicycle  and 
an  automobile  while  being  operated  by  a 
mechanic,  to  whom  it  had  been  turned  over 
for  repairs,  the  evidence  fails  to  show  that 
the  owner  of  the  automobile  was  in  any  way 
connected  with  its  operation  at  the  time  of 
the  collision.  The  mechanic  was  an  independ- 
ent contractor,  and  the  owner  was  not  Uable 
for  his  negligence.->8egler  v.  Gallister,  167 
Gal.  377,  51  L.  B.  A.  (K.  8.)  772,  139  Pae. 
819. 

Where  a  person  did  work  for  another  under 
contract  by  which  he  receives  a  specific  com- 
pensation for  his  services,  not  in  the  nature 
of  waffes,  but  performs  tne  work  under  the 
generiJ  directions  of  his  employer,  the  <niea- 
tion  whether  such  person  is  an  independent 
contractor  properly  submitted  to  the  deter- 
mination of  the  jury. — Sacehi  v.  Bayside 
Lumber  Go.,  13  Gal.  App.  72,  108  Pac.  885. 

The  owner  of  property  is  not  responsible 
for  neffligence  in  the  use  of  that  property  by 
an  independent  contractor  to  whose  posses- 
sion it  has  been  surrendered  for  some  lawfnt 
purpose. — Gonnell  v.  Harris,  23  Gal.  App.  5S7» 
138  Pac.  949. 

In  order  to  constitute  such  third  person  an 
independent  contractor,  it  is  necessary  that 
he  shall  have  control  of  the  manner  in  which 
the  contract  work  shall  be  done  and  be 
responsible  only  for  the  results  of  the  work. 
If  the  employer  retains  the  right  to  direct  the 
manner  in  which  the  work  shM  be  done,  the 
employed  person  becomes  his  servant  and  the 
employer  remains  responaible  for  negligence 
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#f  the  servant. — Connell  v.  Harris,  23  Gal. 
▲pp.  537,  138  Pae.  949. 

After  master  lias  assumed  control  of  sub- 
jeet  matter.    8  L.  B.  A.  (N.  S.)  595. 

1128.    DeifectlTe  piua  or  metliods. 

Where  a  person  obtains  from  a  eitj,  by 
ordinance,  license  to  laj  pipes  along  its 
streets,  he  will  be  liable  for  injuries  resulting 
from  the  negligent  manner  in  which  such 
work  is  done,  even  though  the  work  is  not 
done  bj  himself,  but  by  an  independent  eon- 
tractor  employed  by  him  for  that  purpose. — 
Colgrove  v.  Smith,  3  Oal.  tJnrep.  874,  33 
Pac.  115. 

A  company  which  obtains  leave  to  dig  up 
•tveets  and  lay  pipes  along  them  is  liable 
for  personal  injuries  caused  by  the  defective 
filling  of  a  trench,  even  though  the  work  was 
being  done  by  and  under  the  exclusive  con- 
trol of  another,  who  had  contracted  to  do 
the  work  for  the  company. — Colgrove  v. 
Smith,  102  OaL  220,  27  L.  B.  A.  590,  36  Pac. 
411. 

In  an  action  by  a  plasterer  against  the 
owner  of  a  building,  to  recover  damages  for 
personal  injuries  occasioned  by  a  fall  due  to 
the  breaking  of  a  rope  holding  the  platform 
upon  which  he  was  standing  while  at  work, 
and  in  which  the  defense  was  that  the  plain- 
tiff was  employed  by  an  independent  con- 
tractor, an  instruction  that  ''where  the  owner 
of  a  building  has  certain  work  done  thereon 
under  another  and  pays  that  other  as  his 
eompensation  therefor  a  percentage  upon  the 
eost  of  labor  performed  and  materials  fur- 
nished and  the  owner  pays  for  the  materials 
used  and  pays  the  men  each  week  to  perform 
the  work  and  has  the  power  to  discharge 
them,  then  in  that  case  the  owner  is  the 
master  and  the  men  who  do  the  work  are  the 
aervants  of  the  master  or  owner,"  is  an  erro- 
neous statement  of  the  law  determining  the 
relation  of  master  and  servant  in  that  it 
ignores  the  elements  of  entire  direction  and 
control  prescribed  by  section  2009  of  the  Civil 
Gk>de. — ^Fay  v.  German  General  Ben.  Soc,  163 
CmL  118,  124  Pae.  »44. 

§  129.    Insaflclent  pcocantioaa  or  wamlngi. 

While  plaintiff  was  walking  on  the  side- 
iralk  of  a  public  street,  an  employee  of  de- 
fendant, who  was  repairing  a  building  over- 
head, let  fall  a  chisel,  which  struck  plaintiff 
on  the  head  inflicting  a  serious  injury.  Held. 
tliat  this  established  a  prima  facie  ease  of 
neg^ligence  on  the  part  of  defendant,  and  a 
nonsuit  was  properly  denied. — Dixon  v. 
Plnns,  3  Cal.  Unrep.  735,  31  Pac.  931. 

An  owner  of  a  building  in  process  of  erec- 
tion, knowing  that  an  independent  contractor 
most  take  up  boards  of  a  sidewalk  over  an 
excavation  to  examine  certain  work,  is  not 
liable  for  injuries  to  a  pedestrian  falling  into 
the  excavation  through  its  being  negligently 
left  open  by  such  contractor  without  the 
owner's  knowledge. — ^Frassi  y.  McDonald,  122 
YI  OaL  Dif«st~878 


Cal.   400,  55   Pac.   139,   opinion   modified  55 
Pac.  772. 

1 180.    Work  dome  under  a  special  ftanchiae. 

An  ice  companjjr  having  a  franchise  from  a 
city  to  lay  a  refrigerating  main  in  the  streets, 
and  having  a  license  to  tear  up  the  street  and 
sidewalk  to  connect  the  same  with  a  shop,  is 
bound  to  use  due  care  as  the  work  progresses, 
and  owes  a  duty  to  the  Dublic  to  restore  the 
street  and  sidewalk,  whien  it  cannot  evade  by 
authorizing  the  owner  of  the  shop  to  employ 
an  independent  contractor  to  restore  the  side- 
walk, and  is  liable  in  damages  for  a  person 
injured  by  falling  into  the  trench  on  the 
sidewalk.  In  such  case,  the  rule  respondeat 
superior  applies  to  the  ice  company. — Kirk  v. 
Santa  Barbara  Ice  Co.,  157  Cal.  591,  108  Pae. 
509. 

Besponsibility  of  a  grantee  of  public 
franchises  for  the  acts  of  the  servants 
of  the  lessee  in  possession  under  an 
unautnorised  contract.  37  L«  B.  A. 
83. 

§  131.    Work  wrongfully  undertaken  or  proee- 
cuted. 

The  employment  of  a  surveyor  by  a  canal 
company  to  have  the  canal  repaired  need 
not  be  in  writing,  to  render  the  company 
liable  for  injuries  resulting  therefrom,  by 
reason  of  the  wrongful  acts  of  a  third  person, 
under  contract  with  the  surveyor. — Williams 
V.  Fresno  Canal  etc.  Co.,  96  Cal.  14,  31  Am. 
Bt.  Bep.  172,  30  Pac.  961. 

Where  defendant  canal  company  contracts 
with  a  third  person  for  the  repair  of  its  canal, 
to  be  made  with  soil  taken  from  plaintiff's 
land,  the  contract  is  in  its  nature  injurious 
to  plaintiff,  and  defendant  is  liable  for  the 
damage  caused  by  its  performance,  under  the 
doctrine  of  respondeat  superior. — ^Williams  v. 
Fresno  Canal  etc.  Co.,  96  Cal.  14,  31  Am.  St. 
Bep.  172,  30  Pac.  961. 

Where  the  making  and  maintenance  of  an 
excavation  in  a  sidewalk  is  unlawful,  for 
want  of  compliance  with  an  ordinance  of  the 
city  on  the  subject,  the  owner  of  the  premises 
cannot  relieve  himself  of  the  duty  of  com- 
plying with  the  ordinance  by  shifting  it 
onto  an  independent  contractor. — Spence  v. 
Schultz,  103  Cal.  208,  37  Pac.  220. 

An  unprotected  excavation  in  the  sidewalk 
of  a  populous  street  in  the  city  is  so  dan- 
gerous a  pitfall  as  to  be  in  the  nature  of  a 
nuisance;  and  he  who  causes  it  to  be  done, 
knowing  beforehand  its  nature  and  character, 
cannot  escape  liability  to  one  who  innocently 
falls  into  it,  upon  the  ground  that  he  let  out 
the  job  of  creating  the  nuisance  to  an  inde- 
pendent contractor. — Spence  v.  Schultz,  103 
Cal.  208,  37  Pac.  220. 

§  132.    Work  completed. 

Defendant,  which  had  a  franchise  to  erect 

?oles  on  a  street,  bargained  with  a  contractor 
or  the  digging  of  holes  of  a  specified  size, 
as    directed   by   defendant's   superintendenty 
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and  in  places  named  by  him.  Into  one  of  the 
holes,  dug  several  days  before,  and  left  un- 
guarded, plaintiff  fell/ on  a  dark  night.  The 
superintendent,  who  had  been  b^  every  day, 
did  not  recollect  that  any  objection  had  been 
made  to  that  hole.  Held,  that  a  nonsuit  was 
error,  since  even  if  the  contractor  was  inde- 
pendent, if  his  work  on  that  hole  had  been 
done  and  accepted  at  the  time  of  the  accident, 
defendant  would  be  liable. — Donovan  v.  Oak- 
land etc.  Bapid  Transit  Co.,  102  Cal.  245,  36 
Pac.  516. 

C.    ACTIONS, 
i  188.    fii  g«iieraL 

In  an  action  for  injuries  inflicted  by  de* 
fondant's  servant  in  negligently  causing  or 
permitting  a  team  of  horses  to  run  over 
plaintiff,  evidence  that  such  servant  is  a  pru- 
dent and  first-class  driver,  and  that  he  nad 
never  been  guiltv  of  any  carelessness  during 
the  four  years  he  had  been  in  defendant's 
employ,  is  inadmiJBsible  to  show  that  he  ex- 
ercised ordinary  care  when  the  accident  oc« 
eurred,  since  that  question  must  be  deter- 
mined on  evidence  of  what  took  place  at  the 
time.— Towle  v.  Pacific  Imp.  Co.,  98  CaL  342, 
33  Pac.  207. 

The  proprietor  of  a  steamboat  is  not  liable 
for  exemplary  damages  on  account  of  wanton 
or  malicious  acts  of  a  captain  of  its  boat 
toward  a  passenger  in  executing  the  author- 
ity ^ven  him,  unless  the  act  was  either  au- 
thorized or  ratified. — ^Trabing  v.  California 
Nav.  etc.  Co.,  121  Cal.  137,  53  Pac.  644. 

The  verdict  of  the  jury  in  favor  of  the 
plaintiff  against  the  defendant  is  not  conclu- 
sive that  the  servant  engaged  in  repairing 
the  tank  was  acting  in  the  capacity  of  a  ser- 
vant of  the  defendant  where  the  evidence 
shows  without  conflict  that  he  was  the  em- 
ployee of  the  firm  engaged  to  repair  the  tank. 
In  such  case  it  is  the  province  of  the  appel- 
late court  to  decide  as  matter  of  law  what 
the  facts  prove. — Hedge  v.  Williams,  131 
Cal.  455,  82  Am.  St.  Bep.  366,  63  Pac.  721,  64 
Pac.  106. 

In  an  action  for  ejecting  plaintiff  from 
defendant's  racetrack,  whether  the  persons 
who  ejected  him  were  employees  of  defendant 
or  of  an  independent  contractor  held  for  the 
jury. — Greenberg  v.  Western  Turf  Assn.,  148 
Cal.  126,  113  Am.  St.  Bep.  216,  82  Pac.  684. 

The  duty  was  cast,  in  the  first  instance 
at  least,  upon  the  trial  court  to  determine 
whether  the  testimony  of  the  manager  and 
other  agents  and  employees  of  the  defend- 
ant that  they  did  not  place  the  boards  there 
and  did  not  know  who  placed  them  there, 
was  sufficient  to  rebut  the  presumption  aris- 
ing from  the  other  facts.  The  jury  might 
have  inferred  from  the  evidence  of  the  man- 
ager that  defendant  was  in  possession  of  the 
premises  and  had  authoritv  there,  and  that 
he  did  not  know  who  placed  the  boards  there, 
that  he  did  not  want  to  know.  At  all  events, 
the  question  who  placed  them  there  was  one 
of  fact  for  the  jury. — Wile  v.  Los  Angeles 
Ice  etc.  Co.,  2  Cal.  App.  190,  83  Pac.  271. 


Held,  that  under  the  evidence  a  motion  by 
the  owner  of  the  building  for  a  nonsQit 
should  have  been  granted,  and  that  the  evi- 
dence is  insufficient  to  sustain  a  verdiet 
against  him. — Johnson  v.  Helbing,  6  Cal.  App. 
424,  92  Pac.  360. 

Conspiracy  to  prevent  employees  remain- 
ing in  the  service  of  their  employer. 
59  Am.  Bep.   720. 

Exemplary  damages,  when  recoverable 
against  the  master  for  the  acts  or 
neglects  of  the  servant.  62  Am.  Dee. 
379. 

Exemplary  damages,  liability  of  principal 
or  master  for  Qie  act  of  his  servant  or 
agent.  62  Am.  Dec.  379,  101  Am.  St. 
Bep.  730. 

Inducing  servant  to  quit  work,  when  ae- 
tionable.    59  Am.  Bep.  720. 

Liability  of  person  including  breach  of 
contract  by  servant.    22  Am.  Bep.  485. 

Liability  of  person  who  interferes  be- 
tween master  and  servant  to  cause  the 
latter  to  be  discharged  or  the  former  to 
be  deserted.     11  Am.  St.  Bep.  474. 

Bight  of  parent  to  recover  for  injury  to 
minor  servant  employed  without  his 
consent.    30  L.  B.  A.  (N.  S.)  311. 

1184.    Preenmirtioiis  and  burden  of  proof. 

It  is  the  accepted  rule  that,  where  an  em- 
ployee is  intrusted  with  the  possession  and 
operation  of  a  vehicle,  with  permission  to 
use  it,  in  his  discretion,  in  the  business  of  the 
employer,  the  latter  will  be  held  responsible 
in  damages  for  injuries  inflicted  upon  the 
person  of  another  resulting  from  the  negli- 
gence of  the  employee  in  the  use  and  opera- 
tion of  the  vehicle;  and,  in  such  a  case,  it 
is  not  necessary  for  the  person  seeking  dam- 
ages to  prove  that,  at  the  time  of  the  injuries, 
the  employee  was  engaged  in  executing  any 
particular  business  or  specific  command  of 
his  principal. — Jessen  v.  Peterson,  Nelson  A 
Co.,  18  Cal.  App.  349,  123  Pae.  219. 

As  to  admissibility  of  evidence  of  ser- 
vant's discharge  subsequent  to  the  acci- 
dent, in  an  action  against  the  master 
for  the  negligence  of  such  servant. 
Ann.  Cas.  1913A,  860. 

Evidence  of  servant's  character  in  action 
against  master.  14  L.  B.  A.  (N.  8.) 
756. 

Making  prima  facie  ease  of  responsibility 
for  negligence  of  driver  of  automobile 
by  proof  of  defendant's  ownership  of 
car  or  employment  of  driver.  46  L.  B, 
A.  (N.  S.)  1091. 

§  185.    QnestionB  for  the  court  and  Jury. 

In  eases  where  the  nature  of  the  contract 
between  the  parties  establishing  their  rela- 
tionship is  in  dispute,  and  the  evidence 
thereof  confiicting,  the  question  of  employee 
or  independent  contractor  may  properly  be 
left  to  the  jury  under  appropriate  instruc- 
tions from  the  court.  But  where  the  evi- 
dence is  not  conflicting  and  the  contract  be- 
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tweeB  tke  parties  ig  without  dispute,  the 
qaeetion  of  dependent  or  independent  eon- 
fraetnal  relationahip  ie  one  of  law  for  the 
eonrt.— Perkins  ▼.  Blauth,  163  Gal.  782,  127 

Pa«.  50. 

Admissibilitj  in  evidenee  of  rules  of  mas- 
ter in  action  to  reeover  for  injuries 
caused  by  negligence  of  servant.  Ann. 
Gas.  1915G,  913. 

Xrvidenee  of  fellow-servant's  malice,  in 
action  by  injured  servant.  14  L.  B.  A. 
(N.  8.)   772. 

Question  for  jury  as  to  master's  liability 
for  servant's  wrongful  or  negligent  act 
toward  third  person.    27  L.  B.  A.  202. 

|136w    YeMct  and  finding. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  resulting  from  the  negligent 
driving  of  a  team  by  defendant's  servant 
against  tiie  person  of  the  plaintiff,  such  neg- 
ligence is  the  ultimate  fact  to  be  pleaded, 
and  is  not  a  legal  conclusion;  and  a  finding 
that  "the  servant  and  employee  of  the  defend- 
ant in  charge  of  said  horse  and  wa^on  was 
driving  the  same  carelessly  and  neghgently" 
la  a  finding  of  an  ultimate  fact,  and  not  upon 
a  mixed  question  of  law  and  fact,  and  is  un- 
objectionable.— ^Talbot  V.  Ginocchio,  18  GaL 
App.  390,  123  Pac.  223. 

TThere  there  is  evidence  to  show  that  plain- 
tiff was  prudently  crossing  the  street,  from 
the  right  side  to  the  left,  uter  looking  to  sea 
if  there  were  any  teams  approaching  and  see- 
ing none,  was  about  to  alight  from  the  left 
eurb  to  the  sidewalk,  when  the  driver  of  de- 
fendant's horse  and  wagon  approached  with 
increasing  speed  on  the  left  side  of  the  street 
and  struck  plaintiff  down  and  seriously  in- 
jured her  before  she  could  reach  the  left  side- 
iralk,  it  is  held  that  the  findings  that  the  de- 
fendant's employee  was  negligently  driving 
the  horse  and  wagon  and  that  such  negligence 
eansed  the  injury,  and  that  the  j^laintiff  was 
not  guilty  of  contributory  negligence,  were 
aafiiciently  supported. — ^Talbot  v.  Ginocchio, 
18  Cal  App.  390,  123  Pae.  223. 

§  137.    Beview. 

TTnder  the  rule  that,  when  the  evidence  is 
conflicting,  or  when  reasonable  men  might 
difTer  as  to  the  inference  which  ought  to  be 
drawn  from  the  undisputed  or  proven  facts, 
the  question  of  negligence  or  contributory 
negligence  is  one  of  fact  for  the  jury  and  the 
trial  court,  it  is  held  that  the  appellate  court 
cannot  say  that  the  trial  court  was  not  justi- 
fied in  its  findings  against  the  defendant  and 
in  favor  of  the  plaintiff  injured. — Talbot  T* 
Ginocchio,  18  Gal.  App.  390,  123  Pac.  223. 


KASTEB  ORAFTSMEN. 

As  independent  contractors.    65  L.  B. 
467. 


Masters  in  chancery,  and  proeeedings  befora 
them.    See  Equily,  VII. 

Gonelusiveness  and  weight  of  master's 
findings  of  fact    19  Ann.  Gas.  908. 

Bight  of  woman  to  be.    38  L.  B.  A.  213. 

Waiver  by  cross-examination  of  objection 
to  testimony  taken  before.  83  L.  B. 
A.  (N.  8.)  108, 


MASTER  TRADESHEir. 

As  independent  contractors.    65  L.  B.  A. 
467. 


MASTERS  OF  VESSELS. 

See  Shipping,  S 10. 

MATE. 

Admiralty  jurisdiction  of  contracts  of. 
66  L.  B.  A.  229. 

MATERIAL  ALTERATION. 

See  Alteratioii  of  iBStnunaats^  §§  1-13. 

MATERIAL  FACTS. 

AllegatioB  of,  in  civil  pleading.    See  PlaaA- 
ing.S7. 

MATERIALITY. 

Of  alteration.    See  Alteration  of  InstnuMiita^ 
§§  1-13. 

Of  evidence.    See  Evidence,  IV,  D. 

Of  newly-discovered  evidence,  ground  for  new 
trial.    See  New  Trial,  §  58. 

Hay  charge  of  subornation  of  perjury  be 
based  on  false  testimony  which  is  im- 
materiaL    25  L.  B.  A.  (N.  S.)  120. 

MATERIALIT7  OF  EVIDENOE. 

See  Bvldence^  IV,  D. 
Aa  element  of  perjury.    See  Perjnry,  §  7. 

MATERIALMEN. 

Provision  in  contract  for  payment  of.    See 
Building  and  Oonatmctlon  Contracts,  1 2. 

Lien    of.    See  Maritime  Liens;    Mechanlof 


MASTER  IN  CHANOERT. 
Competency  as  witness.    See  Witnesses,  §  23. 


MATERIALMAN'S  LIEN. 

See  Mechanlci'  Uena. 
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MATEBIALS-MAXIM& 


M4TEBIAL8. 

As  rabjeet  to  appropriation  for  public  nst. 

See  Bminent  I>0HuilB,§24. 
Lien  for.    fiee  Mazitlme  Ideot;  Meeluiiije^ 

LienA. 
Master's  duty  as  to  inspection  of.    See  Bfa«- 

ter  and  Uemmt,  §  49. 

Priority  of  claim  for  materials  against 
property  in  hands  of  receiver  over  re- 
corded liens.  41  L.  B.  A.  (N.  S.)  696, 
701. 

Provision  in  bond  for  payment  for.  9 
L.  B.  A.  (N.  S.)  889. 

Provision  in  contract  for  payment  for. 
37  L.  B.  A.  (N.  S.)  675. 

Tools  and  appliances  nsed  for  construc- 
tion work  as  materials  for  which  me- 
chanic's lien  may  be  had.  Ann.  Caa. 
1912B,  227. 


KATBRNITT. 

IMdence  of  declarations  to  show  mater- 
nity of  illegitimate  child.  11  L.  B.  A. 
(N.  S.)  1052. 


MATHEHATIOAL  OALOULATION. 

Conclusiveness  of  stated  or  settled  ac- 
count containing  inaccuracy  or  error  in 
method  of.    23  L.  B.  A.  (N.  S.)  787. 


M4TBIM0NIAL  AOTIOIIB. 

See  DiTorcei 

MATRIMONIAL  AOENOT. 

See  Oontracta,  §  68. 

Advertising  matrimonial  agency 
scheme  to  defraud  within  federal  stat 
nte  prohibiting  use  of  mails  in  further 
ance  thereof.    Ann.  Gas.  1914D,  1247. 


MATTES  IN  DISPUTB. 

Defined.    See  Appaal  aad  Boor,  §61. 
MATTERS  NOT  IN  I88DE. 

As  concluded  by  judgment.    See 
S500. 


MATTERS   OF    COMMON  KNOWL- 
EDGE. 

Bight  of  e^erta  to  testify  to.    See  BfldenotL 
§476. 


MATTERS  OF  INDnOEMENT. 

In  criminal  pleading.    See    Indictmant  aad 

Information,  §  68. 
Setting  forth,  in  complaint  in  civil  iftift^- 

See  PlAading,  §  86. 


MATTERS  TO  BE  PROVED. 

Under  allegationa  in  pleadings.    Se« 
lug*  §§  206-210. 


MATURITY. 

Of  commercial  paper.    See  BUls  and  JXn^m, 

§§73-76^  92rW. 
Bate  of  interest  after  maturity.    See  Xnler- 

e0t»§37. 

Usury  in  agreement  for  interest  after. 
49  L.  B.  A.  550. 

Where  note  payable  on  demand  ia  over- 
due as  between  maker  and  indoraar. 
Ann.  Caa.  1912A,  475. 


MATURITY  OF  MIND. 

•  As  affecting  competency  of  witness.    See  1M^ 
§18. 


MATRIMONIAL  PROPERTY. 

See  Hnabaad  and  Wlfe^  V»  VH. 


MAULS. 

Master's  liability  for  injury  by   dafeet 
in.    18  L.  B.  A.  (N.  &)  671. 


MAXTMS. 


ICaxims  of  equity.    See  Equity,  §§  S0-49L 

As  to  taking  advantage   of    one's   own 
wrong.    5  L.  B.  A.  344. 

—  Applicability    of    maxim    that   one 


cannot  profit  by  his  own  wrong  to  de- 
cent of  property  to  murderer.  5  L.  B. 
A.  344;  3  L.  B.  A.  (N.  S.)  726;  33 
L.  B.  A.  (N.  8.)  729;  34  L.  B.  A.  (N. 
8.)  967;  39  L.  9.  A.  (N.  6.)  726. 


How  far  abrogated  by  statute.    t5 

L.  B.  A.  564. 

— —  To  rights  of  murderer  in  proceeds 
of  insurance  policy.  6.L.  B.  A.  495; 
8  L.  B.  A.  (N.  8.)  727;  28  L.  a.  A. 
(N.  S.)  675. 

Caveat  emptor,  applicability  of  rale  of  to 
sales  for  partition.  33  U  B.  A*  (K.  8.) 
409. 


HAXIMa 
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*-^  Applieability  of  rule  of  to  sale  with 
particular  description  of  kind  or  qaal« 
ity.     35  L.  B.  A.  (N.  B.)  260. 

Bamnam  absque  injuria.  5  L.  B.  A.  372; 
6  L.  B.  )H.  673;  8  L.  B.  A.  787. 

— -  Application  of  to  right  to  conaa- 
quential  damages  to  property  no  part 
of  wbieh  is  taken,  from  smoke,  noise, 
dusty  etc.  incident  to  ordinary  opera- 
tion of  railroad.  17  L.  B.  A.  (N.  S.) 
1054. 

—  Effect  of  legislative  authority  on 
liability  for  private  nuisance  consti- 
tuting damnum  absque  injuria.  1  Xj, 
B.  A.   (N.  8.)   62. 

—  Plea  of  as  bar  to  recovery  of  dam- 
ages for  mental  anguish  in  telegraph 
case.    49  L.  B.  A.  (N.  3.)   216. 

FalsQs  in  uno,  falsus  in  omnibus,  neces- 
sity of  qualifying  by  reference  to  eon- 
scions  falsity  an  instruction  under  a 
statute  enacting  the  maxim  without 
that  qualification.  29  L.  B.  A.  (N.  S.) 
680. 

Idem  sonansy  applicability  of  doctrine 
of  to  substituted  or  constructive  serv- 
ice of  process.  30  L.  B.  A.  (N.  S.) 
122. 

In  pari  delicto  melior  est  conditio  de- 
fendentis,  application  of  maxim  to  ac- 
tion for  specific  enforcement  for  lim- 
ited time  of  contract  against  public 
policy  to  prevent  public  inconvenience. 
1  L.  B.  A.  (N.  8.)  1032. 

In  pari  delicto  melior  est  conditio  pos- 
sidentis, application  of  maxim  to  action 
to  recover  back  nonexempt  property 
conveyed  to  avoid  nonexistent  or  un- 
founded demand.  1  L.  B.  A.  (N.  8.) 
1007. 

Lose  of  one  of  two  innocent  parties.  7 
L.  B.  A.  745. 

ICobilia  sequuntnr  personam,  application 
of  maxim  to  place  of  taxing  non- 
resident's personalty.  7  L.  B.  A.  (N. 
B.)    704." 

Noseitur  a  sociis.    9  LI  B.  A.  196. 

Nullum  tempus  oecurrit  regi,  applicabil- 
ity of  principle  of  to  action  by 
agencies  of  state.  3  L.  B.  A.  (N.  8.) 
746. 

One  must  use  one's  own  rights  in  such 
a  manner  as  not  to  interfere  with 
those  of  another,  application  of  maxim 
that,  to  interference  by  user  of  elec- 
tricity with  business  or  injury  to  prop- 
erty of  another  resulting  from  induc- 
tion or  use  of  earth  as  a  return  electric 
current     2  B.  B.  0.  132. 

Quae  ipso  usn  consumuntur,  applicabil- 
ity to  bequest  of  chattel  for  life  of 
maxim.     16  L.  B.  A.  (N.  8.)  484. 

Qui  prior  est  in  tempore,  potior  est  in 
jure  as  applied  to  rights  of  different 
assignees.    66  L.  B.  A.  774. 

Betpondtat  iaperior.    44  L.  B.  A.  799. 


— ^  Application  of  doctrine  of,  to  lia- 
bility of  eleemosynary  institution  for 
E arsenal  tort  of  agent  or  servant.     4 
.  B.  A.  (N.  8.)  269. 

Bight  to  use  and  improve  one's  own 
property.     6  L.  B.  A.  449. 

Sic  utere  tuo  ut  alienum  non  laedas.  9 
L.  B.  A.  810. 

■  Application  of  the  maxim  to  in- 
juries by  blasting.  6  L.  B.  A.  (N.  8.) 
570. 

Volenti  non  fit  injuria  as  a  defense  to 
actions  by  injured  servants.  47  L.  B. 
A.  161. 

Ad  proximum  antecedens  fiat  relatio,  nisi 
impediatur  sententia. — Hyatt  v.  Allen,  54  Cal. 
353,  358. 

Allegans  contraria  non  est  audiendus.— 
Carpentier  v.  Webster,  27  Cal.  624,  562. 

Causa  proxima,  non  remota,  spectatnr. — 
Payne  v.  Pacific  Mail  8.  8.  Co.,  1  Cal.  33,  35. 

Certum  est,  quod  certnm  reddi  potest,  ap- 

flied.— Hogue  v.  Fanning,  73  Cal.  54,  57,  14 
ac.  560. 

Contemporanea  expositio  fortissima  est  in 
lege.— Knowles  v.  Yates,  31  Cal.  82,  89. 

Copnlatio  verborum  indicat  quod  acci  pian- 
tur  eodem  sensu. — ^Hinckley's  Estate,  58  Cal. 
457,  511. 

Cuilibet  in  arte  sua  eredendum. — Gallagher 
V.  Market  St.  By.  Co.,  67  Cal.  13,  17,  56  Am. 
Bep.  713,  6  Pac.  869. 

Cujus  est  solum,  ejus  est  usque  ad  coelum, 
applied.— Lux  v.  Haggin,  69  Cal.  256,  392,  4 
Pac.  919,  10  Pac.  674. 

Cujus  est  solum,  ejus  est  usque  ad  inferos. 
Katz  V.  Walkinshaw,  141  Cal.  116,  143,  99 
Am.  8t.  Bep.  36,  64  L.  B.  A.  236,  70  Pac.  663, 
74  Pac.  766. 

De  minimis  non  curat  lex,  applied. — ^Ball 
V.  Tolman,  119  Cal.  368,  360,  51  Pac.  546; 
Moore  v.  Boyd,  74  Cal.  167,  174,  175,  15 
Pac.  670;  McAllister  v.  Clement,  75  Cal.  182, 
184,  16  Pac.  776;  Wall,  Ex  parte,  48  Cal. 
279,  17  Am.  Bep.  425. 

De  minimis  non  curat  lex,  applies  to  a  tax 
sale  in  a  limited  sense,  only. — Bimmer  v. 
Hotchkiss,  14  Cal.  App.  556  (not  published 
in  Pac).  Bee  on  rehearing,  Hotchkiss  v. 
Hansberger,  15  Cal.  App.  603,  115  Pac.  957. 

De  minimis  non  curat  lex,  does  not  apply 
where  injury  might  ripen  into  a  right. — 
Learned  v.  Castle,  78  Cal.  454,  461,  18  Pac. 
872,  21  Pac.  11. 

De  non  apparentibus  et  de  non  existentibus 
eadem  est  ratio. — Beardon  v.  Ban  Francisco, 
66  Cal.  492,  496,  56  Am.  Bep.  109,  6  Pac.  317. 

Delegatus  non  potest  delegare. — Sweetland 
V.  Froe,  6  Cal.  144. 

Ex  dolo  male  non  oritur  actio. — Schmitt  v. 
Qibson,  12  Cal.  App.  407,  107  Pac.  571. 

Ex  pacto  illicito  non  oritur  actio. — Schmitt 
y.  Gibson,  12  Cal.  App.  407,  107  Pae.  571. 
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MAXIMS  or  CONSTRUCTION— MAXIMS  OP  EQUITY. 


Ex  turpi  eansa  non  oritur  aetio,  applies 
to  prevont  an  action  to  enforce  a  void  con- 
tract in  restraint  of  trade  by  injunction  to 
restrain  the  defendant  from  engaging  in  busi- 
ness contrary  to  the  terms  of  such  void  con- 
tract.— Merchants'  Ad-Sign  Co.  v.  Sterling, 
124  Oal.  429,  71  Am.  St.  Bep.  94,  46  L.  B.  A. 
142,  57  Pac.  468. 

Ezpressio  unis  est  ezdnsio  alterius. — Bnr- 

foyne  v.  Board  of  Supervisors,  5  Cal.  9,  22; 
eople  y.  Applegate,  5  Cal.  295;  People  v. 
Haskell,  5  Cal.  357,  359;  Oakland  Paving  Co. 
V.  Barstow,  79  Cal.  45,  48,  21  Pac.  544;  Gray 
V.  Dixon,  83  Cal.  33,  38,  23  Pac.  60;  People 
V.  Sacramento  Butchers'  Protective  Assn.,  12 
Cal.  App.  471,  107  Pac.  712. 

Expressium  facit  cessare  tacitum. — ^Millard 
V.  Hatkaway,  27  Cal.  119,  144. 

Falsa  demonstratio  non  nocet. — ^Bosworth 
▼.  Danzien,  25  Cal.  296,  299. 

Falsus  in  uno,  falsus  in  omnibus,  is  not  im- 
perative, and  does  not  mean  that  the  entire 
testimony  of  the  witness  must  necessarily  be 
entirely  disregarded  or  disbelieved. — ^Brandt 
V.  Erogh,  14  Cal.  App.  39,  111  Pac.  275. 

He  confesses  the  whole  fault  who  avoids 
the  trial,  applied. — ^People  v.  Lee  Chuck,  78 
Cal.  325,  20  Pac.  719. 

Idem  est  facerem  et  non  prohibere  cum 
possis;   et   qui  non   prohibit   cum  prohibere 

Sossit  in  eupla  est    (aut  jubet). — ^Basler   v. 
acramento  Gas  ft  El.  Co.,  158  Cal.  514,  Ann. 
Cas.  1912A,  642,  111  Pac.  530. 

In  pari  delicto  potior  est  conditio  defend- 
antis. — People  v.  Kent,  6  Cal.  89,  90. 

Interest  republicae  ut  sit  finis  litium. — 
Hite,  Estate  of  (Grove  v.  Gross),  155  Cal. 
436,  17  Ann.  Cas.  993,  21  L.  B.  A.  (N.  S.) 
958,  101  Pac.  443. 

Law  respects  form  less  than  substance. — 
Barron  v.  Deleval,  58  Cal.  95,  98. 

Law  will  not  tolerate  evasion. — ^Norria  y. 
Farmers  ft  Teamsters'  Co.,  6  Cal.  590,  598,  65 
Am.  Dec.  535. 

Lex  non  cogit  ad  impossibilia. — ^Flint  v. 
Lyon,  4  Cal.  17,  21. 

Motive  is  the  mainspring  of  human  action. 
People  V.  Glover,  141  Cal.  233,  245,  74  Pac. 
745. 

Nemo  est  hoeres  viventis. — ^Norris  v.  Hens- 
ley,  27  Cal.  439,  450. 

Nemo  plus  juris  ad  alium  transf erre  notest, 
quam  ipse  habet. — Bose  v.  Davis,  11  CaL  133; 
Stephens  v.  Mansfield,  11  Cal.  363,  366. 

No  law  can  survive  reasons  on  which  it 
is  founded. — Katz  v.  Walkinshaw,  141  Cal. 
116,  123,  99  Am.  St.  Bep.  35,  64  L.  B.  A. 
236,  70  Pac.  663,  74  Pac.  766. 

''No  wrong  without  a  remed:^,''  the  maxim 
that  there  is,  can  have  no  application  to  any 
but  legal  wrongs  or  those  wrongs  for  whick 
the  law  autkoriieg    or    saactioni  redreaa.^ 


Finch  V.  Western  Nat.  Bank,  24  CaL  App. 
831,  141  Pac.  261. 

Noscitur  a  sociis. — Bourland  v.  Hildretk,  26 
Cal.  161,  197. 

Nullus  reus  nisi  mena,  sit  rea,  applied.^ 
People  V.  Brown,  74  Cal.  306,  309,  16  Pac.  1. 

Omne  major  continet  in  se  minus. — ^People 
V.  Jewett,  3  Cal.  291,  292;  Carpentier  v.  Web- 
ster, 27  Cal.  524,  553. 

Omnia  definitio  jure  periculosa. — Brady  t. 
Bartlett,  56  Cal.  350,  365. 

Omnia  ratihabitio  mandate  equiparatur.— 
Wittenbrock  v.  Bellmer,  57  Cal.  12,  13. 

One  cannot  do  indirectly  what  he  cannot 
do  directly. — ^^V)odward  v.  Brown,  119  CaL 
283,  294,  63  Am.  St.  Bep.  108,  51  Pac.  2,  542. 

Power  that  made  can  destroy. — ^People  ▼• 
Jewett,  6  Cal.  291,  292. 

Probatis  extremis,  presumuntur  media.^ 
Gross  V.  Fowler,  21  Cal.  392. 

Qui  f aeit  per  alium,  facit  per  se,  applied. — 
Oakland  Pavinff  Co.  v.  Hilton,  69  Cal.  479, 
501,  11  Pac.  3;  Malone  v.  Big  Flat  G.  M.  Co., 
76  Cal.  578,  586,  18  Pac.  772. 

Qui  sentit  commodum,  debet  sentire  onus.— 
People  ▼.  McCreery,  34  OaL  482,  457. 

Sic  utere  tuo  ut  alienum  non  laedaa,  allied. 
Kata  V.  Walkinshaw,  141  Cal.  116,  144,  99 
Am.  St.  Bep.  85,  64  L.  B.  A.  236,  70  Pac.  663, 
74  Pac.  766. 

Sic  utere  tuo  ut  alienum  non  laedas,  ap- 
plied and  construed. — Toomey  v.  Southern 
Pacific  B.  Co.,  86  Cal.  874,  382,  10  L.  B.  A. 
139,  24  Pac.  1074;  Parker  v.  Laraen,  86  CaL 
236,  237,  21  Am.  St.  Bep.  30,  24  Pae.  989. 

Ubi  jus  ibi  remedium. — ^McNiel  v.  Borland, 
23  Cal.  144,  148;  WiU  v.  Smith,  87  CaL  476, 
483. 

Ut  res  magis  valeat,  quam  pere&t.--Gnllen 
V.  Sprigg,  83  Cal.  56,  62,  23  Pae.  222. 

Ut  res  magis  valeat,  quam  pereat,  applies 
to  declaration  of  homestead. — Ornbanm  v.  EQa 
Creditors,  61  Cal.  455. 

Utile  per  inutile  non  vitiatnr. — Truebody  t. 
Jacobson,  2  Cal.  269,  283;  Cunningham  v.  Dor- 
sey,  6  Cal.  19;  Sharon  v.  Sharon,  68  CaL  380, 
329,  9  Pac.  187. 

When  .  an  intent  clearly  appears,  another 
and  different  one  cannot  be  implied. — ^Littl« 
V.  Jacks,  68  Cal.  843,  847,  8  Pae.  856,  9  Pae. 
264,  11  Pae.  128. 


HAXmS  OF  CX>N8TBnOTIOV. 

Governing    construction    of    statnteib 

Matatsi^  §6ft. 


HAXIMS  OF  EQumr. 

8m  Bavity,  |§  S(M0. 


"MAT"  AND  "SHALL"— MATOB'S  COUBT. 
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<«M4Y''  AMD  ''SHALL/' 

*^ay"    and    "shall"    oeeurring    in    same 
•tatnte.    4  Ann.  Gas.  420. 


When  word  "may^  in  statnte  is  to  be 
deemed  mandatory.  6  L.  &  A.  (N.  S.) 
840. 


MAYHEM. 

1 1.  Nature  and  elemente  of  offenie. 

1 2.  Defenses. 

1 3.  Intent. 

1 4.  Indictment  and  informatioiL 

1 5.  Evidence. 


ft    Vatnie  and  elements  of  offense. 

The  biting  off  the  ear  of  a  human  being 
is  mayhem,  under  a  statute  making  the  dis- 
abling and  disfiguring  of  a  member  of  the 
body  of  a  human  being  mayhem. — People  ▼• 
Golden,  62  Gal.  542. 

Penal  Gode,  section  203,  provides  that 
"every  person  who  unlawfully  and  mali- 
dously"  disables  or  disfigures  a  member  of 
B  human  being's  body  is  guilty  of  mayhem. 
Section  7,  subdivision  4,  provides  that  "the 
word  'maUce'  and  'maliciously'  import  a  wish 
to  .  .  .  injure  another,  ...  or  intent  to  do  a 
wrongful  act  established  either  by  proof  or 
presumption  of  law."  Section  20  provides 
that  in  every  crime  there  must  be  a  concur- 
rence of  act  and  intent,  or  criminal  neg- 
ligence. Section  188  limits  "malice,"  as 
therein  denied,  to  those  cases  (not  including 
mayhem)  wherein  "malice  aforethought"  is 
made  an  essential  element.  Held,  that  "mal- 
ice aforethought,"  or  "malice,"  as  defined  in 
section  188,  is  not  an  essential  element  in 
the  crime  of  mayhem,  and  proof  of  premedita- 
tion  and  deliberation  is  not  required. — People 
V.  Wright,  93  Gal.  564,  29  Pac.  240. 

The  word  "bite"  is  not  equivalent  to  the 
word  "slit,"  as  used  in  Penal  Gode,  section 
203,  defining  "mayhem," — ^People  y.  Demas- 
ters,  106  Gal.  669,  39  Pae.  85. 


S2L    Bef( 


The  excuse  that  the  act  was  done  while 
engaged  in  a  fight  suddenly  brought  on  by 
the  interference  of  the  prosecuting  witness, 
and  under  the  belief  that  such  interference 
waa  hostile  to  defendant,  is  no  defense. — ^Peo- 
ple ▼.  Wright,  93  GaL  564,  29  Pac.  240. 

§8i    Intent. 

The  prosecuting  witness,  who  was  friendly 
to  defendant,  while  tbe  latter  engaged  in  a 
fight  with  another  person,  took  hold  of  the 
combatants,  tried  to  separate  them,  and  urged 
them  to  quit  fighting.  Defendant  thereupon 
threw  his  arm  around  the  neck  of  the  prose- 
cuting witness,  and  bit  off  his  ear.  Held, 
that  the  atrocity  of  the  act  is  presumptive  of 
the  intent  to  commit  it. — ^People  ▼.  Wright, 
98  CaL  664,  29  Pae.  240. 


To  show  mayhem,  the  statutes  are  fully 
met  by  proof  of  the  commission  of  the  act, 
from  which  the  law  will  presume,  though  it 
be  done  in  pursuance  of  an  intent  formed 
during  the  conflict,  that  it  was  done  unlaw- 
fully and  maliciously,  unless  the  evidence 
shows  the  contrary. — ^People  v.  Wright,  98 
GaL  564,  29  Pac.  240. 

§  4.    Indictment  and  inf  onnation. 

Information  for  aiding  and  abetting  in 
crime  of  throwing  vitriol  upon  the  person  of 
another  held  sufficient. — People  y.  Boaelle,  78 
Gal.  84,  86-91,  20  Pac.  36. 

§  6.    Evidence. 

On  an  information  for  willfully  throwing 
vitriol  upon  another  with  intent  to  injure 
his  person,  where  every  element  was  proved 
without  contradiction  except  the  intent,  the 
court  properly  refused  to  charge  that  defend- 
ant might  be  convicted  of  a  simple  assault. — 
People  V.  Stanton,  106  Gal.  139,  39  Pac.  525. 

On  a  trial  for  mayhem,  it  was  proper  to 
permit  the  prosecution  to  show  a  threat  or 
attempt  by  defendant  to  assault  the  xKroseeut- 
ing  witness  a  few  minutes  before  the  final 
assault,  it  appearing  that  it  was  all  a  part  of 
the  same  transaction. — ^People  v.  Demasters, 
109  Gal.  607,  42  Pac.  236. 

As  depending  upon  the  means  or  instru- 
ment used  to  inflict  the  injury.    40  L. 
B.  A.  (N.  S.)  1132. 
As  to  what  constitutes.    65  Am.  6t.  Bep. 
771. 

Self-defense  as  defense  to  prosecution  for 
mayhem.    15  Ann.  Gas.  82. 


MAYOR. 

As  municipal  officer.    Ann.  Gas.  1914D, 

1234. 

Meaning  of  "absent"  or  "absence''  as  ap- 
plied to  public  officer.  Ann.  Gas. 
1912G,  351. 


KAYOS '8  OOUBT. 

As  Justice  eourt.    See  Jturtioei  of  tba  Peaces 
S8. 
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HEAD— MECHANICS. 


HEAD. 

Jadieial  notice  of  intoxicating  character 
of.    48  L.  B.  A.  (N.  8.)  816. 


MEABUSE  OF  DAMAGES. 

8ee  IHmmgBB,  VL 
F6r  wrongf Ql  death.    See  Death,  §|  tf^SB. 


MEAL& 

Serring  liquor  with  meals  by  proprietor 
of  hotel  or  restaurant  as  a  sale  thereof. 
25  L.  B.  A.  (N.  8.)  943:  52  L.  B.  A. 
(N.  8.)  722. 


MEANDER  UNE. 

Am  basifl  for  diyiding  aecretiona.    12  L. 

B.  A.  (N.  8.)  887. 
Ab  boundary.    42  L.  B.  A.  510. 


MEANINO. 

Parol  OTidence   to  show. 
(N.  8.)  1203. 


18  L.  B.  A. 


MEASURE  OF  DURATION. 

See  Tlmtw 

MEASURE  OF  POSSESSION. 


Of  one  holding  adveraely.    Se«  Aft 

■OMtOII,  V. 


EDBASXTREMENTS. 

Made  by  a  nonexpert,  admissibility  ii 
evidence.    18  Ann.  Gas.  1175. 


MEASURES* 
See  Weights  and 


MEANINO  OF  LANGUAGE. 

As   guide   in    construing    constitutioB.     See 

Oonstttntlnial  Law,  §S  14-16. 
As   guide  to   construction   of  statutes.    See 

Statutes^  §72. 


MEANING  OF  WORDS. 

Admissibility  of  opinion  evidence  to  explain 
meaning  of  words  by  otiienk  See  Odminal 
Xaw,S221. 


BDSANS  OF  TRANSPORTATION. 

SuAeieney  and  safety  of,  for  passengers.    See 

OMEXien^  §  107. 


MEANTIME. 

Meaning  of  "meantime"  or  phrase  eon- 
taining  that  word.  Ann.  Cas.  19181^ 
1049. 


MEAT. 

See  Feed. 

MEAT-HOUSE. 

Sufficiency  of  indictment  for  bursary 
with  respect  to  description  of  buildisg. 
Ann.  Cas.  1913D,  874. 


MEOEUkNIOAL  DEVICES. 

Competenev  of  experts  to  testl^  regaidlngi 
See  Bvideiics^  i  491. 


MEOHANIOS. 

Mechanic  as  "agent"  within  statute  pro- 
viding for  service  of  proeess  on.  agent 
of  foreign  corporation.  Ann.  Css. 
1914D,  988. 

Mechanic  as  engaged  in  ^'irade.''  Ana* 
Gas.  191CA»  1200. 


MECHANICS'  LIENa 


pm 


MECHANICS'  UENS. 

L    VATTJBE,  GBOUNDS  AKD  SUBJECT  MATTEB  IN  GENEBAIi. 

A.  NATUBE  OF  LIENS  AND  LIEN  LAWS  IN  QENEBAL. 

1.  In  general. 

2.  Under  Heziean  law  and  in  equity. 

3.  Constraction  and  conBtitntionalitj  of  lien  lawf. 

4.  Object  of  the  statutee. 

5.    Statutes  not  retroactiye. 

B.  PEOPEBTY  WHICH  MAY  BE  SUBJECT  TO  LIEN. 

6.  In  general. 

7.    Equitable  estates  or  interests. 

8.    Public  buildings  or  property. 


n.    SIGHT 


TO  UEN. 

9.    Nature  of  the  improyement  in  general, 

Necessity  of  benefit  to  owner. 

Alterations  and  repairs. 

ImproTements  outside  of  building. 


10. 
11. 
12. 
13. 


Nature  of  the  seryices  rendered. 

14.  Materials  in  general. 

15.  Unused  material. 

16.  Intent  or  purpose  in  furnishing. 

17.  Contract  or  consent  of  owner  in  general. 

18.  Necessity  for. 

19.  Authority  to  contract  or  consent. 

20.  Form  and  requisites  of  contract  in  general. 

21.  Implied  consent  or  contract  or  notice. 

22.  Description  of  property  or  character  of  work. 

§  23.  Stipulations  for  payments. 

24.  Filing  and  recording  contract. 

25.  Completion  according  to  contract. 

26.  Notice  or  protest  by  owner  to  preyent  liens. 

27.  Existence  of  special  holidays. 

28.  Estoppel  of  owner — ^Equitable  lien. 

29.  Persons  entitled  in  general. 

30.  Workmen  and  materialmen. 

31.  Lien  of  subcontractor's  and  contractor's  workingmen  and  material- 

men in  general. 

32.  As  to  test  as   to  contractor  or  materialmen. 

33.  As  affected  by  void  contract. 

34.  As  affected  by  notice  to  owner  to  withhold. 

35.  As  affected  by  warranty  on  main  contract. 

36.  As  affected  by  failure  of  original  contractor  to  complete  work. 

37.  As  affected  by  payment  to  principal  contraotor  in  general. 

38.  As  affected  by  premature  payments. 

39.  As  affected  by  offsets  or  counterclaims  between  owner  and  coa« 

tractor. 

40.  As  affected  by  obligations  between  contractor  and  subeontrae* 

tor. 

41.  Application  o|  payments  made  by  contractor  to  materialmen. 


604B  MECHANICS^  LIENa 

QL    F800EEI>IH(iS  TO  PEBFBCTT. 

1 48.  Necessity  for  eompliaaee  with  statutory  provisioni. 

i  43.  Altematiye  proeeedings. 

f  44.  Notice  to  owner,  in  general. 

§45.  Necessity  of. 

f  46,  Time  for. 

8  47.  Effect  of. 

8  48.  Requisites  and  sufBciencj. 

8  49.  filing  contract,  in  general. 

8  50.  Necessity  for. 

8  51.  ^-^-  Requisites  and  suiBcieney. 

8  52.  Filing  claim  or  statement  in  general. 

8  53.  Time  for  filing  claim  or  statement  in  general. 

8  54.  Original  and  subcontractors  distinguished. 

8  55.  — ^  Completion  and  acceptance  of  building  and  OTidenee  thereof. 

8  56.  Cessation  of  work  or  abandonment  by  principal  contractor. 

8  57,  Where  contract  is  void. 

8  58.  —  Premature  filing  and  effect  thereof. 

8  59.  Form  and  contents  of  claim  or  etatement  in  generaL 

8  60.  Description  of  property, 

8  61.  Other  property  described, 

8  62.  '        Ownership  or  possession  of  property. 

8  63.  '        Description  of  services  or  materials  and  compensation. 

8  64.  Description  of  conditions  of  contract. 

8  65.  Designation  of  employer  or  contractor. 

8  66.  Statement  as  to  amount  due  or  to  become  due. 

8  67.  Statement  ae  to  credits  and  offsets. 

8  68.  —  Sufficiency  in  general. 

8  ^9-  Itemizing  account  or  statement. 

8  70.  Signature  and  Torification  of  claim  or  statement. 

8  71.  Effect  of  errors  or  defects  in  claim  or  statement. 

8  72.  Amendment  of  claim  or  statement. 

8  78.  Cancellation  or  striking  off  claim  or  statement. 

IV.    OPBBATION  AND  EFFEOT. 

8  74.  Amount  and  extent  of  lien  in  generaL 

8  75.  Interest  on  claims. 

8  76.  — ^  Limitation  to  amount. 

8  77.  Time  of  accrual  or  commencement. 

8  78.  Property,  estates  and  rights  affected  in  generaL 

8  79.  Amount  of  land  which  may  be  included. 

8  80.  ■         Buildings,  fixtures  and  appurtenances. 

8  81.  Estate,  right  or  interest  affected. 

8  82.  Priority  of  liens  and  encumbrances  in  general. 

8  83.  •»—  Trust  deeds  and  mortgages  in  generaL 

8  84.  Vendor's  liens,  mortgages  for  purchase  money  and  fntare  ad- 
vances. 

8  85.  Mechanics'  liens  on  same  property. 

V.    A88IGNMBNT  OF  UEN  OB  CfLKQL 

8  86.  In  general. 

8  87.  Effect  of. 
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Yt    WAIVES  OF  BIGHT  TO  UEN,  PAYMENT  AED  DIflOHABOa 

8   88.  Wairer  of  right  in  generaL 

8   89.  Eztingaisliment  or  Iom  in  g&D»nL 

I    90.    Destruction  of  building. 

8   91.    Taking  secnrity. 

8   92.    Taking  eheek  or  note. 

8   93.  Payment,  setoff  and  eonnterelaim. 

8   94.  Bond  or  deposit  to  prevent  or  discharge  lien. 

8   95.  Actions  on  bonds. 

8   96.  Actions  for  damages  for  failure  to  file  bond. 

TU    BNF0BCE3CBET. 

8   97.  Actions  on  liens  in  general. 

8   98.  Joinder  of  liens  in  same  proceeding. 

8   99.    Consolidation  of  different  causes  on  separate  Hena. 

8  100.  Defenses,  setoff  and  counterclaims. 

8  101.  Continuance  pending  termination  of  other  actions. 

8 102.  Persons  entitled  to  enforce  or  contest. 

8  103.  Jurisdiction  and  venue. 

8  104.  Time  to  sue  and  limitations. 

8  105.  Parties  in  general. 

8 106.  Interveners. 

8  107.  Complaint  or  petition  in  general. 

8  108.    Allegations  as  to  the  contract. 

8  109.    Value  of  services  or  materials  and  amount  due. 

8  110.    Completion  of  the  work. 

8  111.    Notice  to  owner  and  extent  of  lien  claimed. 

8  112.    Snfliciency  in  generaL 

8  113.    Exhibits. 

8  114.  Plea  or  answer. 

8  115.  Cross-bill  or  cross-complaint. 

8 116.  Demurrer. 

8  117.  Deposit  in  court — ^Bight  and  liabilities  of  parties. 

8  118.  Issues,  proof  and  variance  in  generaL 

8  119.    Fatal  variances. 

8  120.  Presumptions  and  burden  of  proof. 

8  121.  Admissibility  of  evidence. 

8  122.  Weight  and  sufficiency  of  evidence. 

8  123.  Questions  of  law  or  fact. 

8  124.  Verdict  and  findings. 

8  125.  Judgment  or  decree  in  general. 

8  126.  -— ^  Judgment  on  insufficient  complaint. 

8 127.    Where  several  claims  are  consolidated. 

8  128.    Amendment,  operation  and  effect. 

8  129.    Enforcement  of  judgment  or  decree. 

8  130.  Bale  and  redemption. 

8  181.    Enjoining  sale. 

8  182.  Deficiency  and  personal  liability. 

8  133.  Fees,  cost  and  interest  in  generaL 

8  134.  —  Attorneys'  fees. 

1 135. Where  actions  are  consolidated* 

8  136.    Interest. 

8 137.  Appeal  and  review. 
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MECHANICS'  LIENS,  I,  A,  J8  1-3. 


Vm.     INDEMNITY  AGAINST  LIENS. 

§  138.    In  general. 

8  139.    Liability  on  bond. 

See,  also,  ImproT^UMmtB;  Obattel  Mortga««f;  lUns;  Maritime  Ltens;  Mortgagea;  FledgOL 

erected,  for  labor  and  materials,  is  the  crea- 
tion of  statute,  and  tlie  statute  creating  it 
must  be  looked  to,  both  for  the  rieht  to  aneh 
lien,  and  the  mode  by  which  it  can  be  secured. 
Spinney  ▼.  Gri£Sth,  98  Cal.  149,  32  Pac.  974. 

Mechanics'  liens,  under  the  constitntion  of 
1879,  have  a  constitutional  origin,  and  the 
legislature  is  required  to  provide  for  the 
speedy  and  efficient  enforcement  of  such  Ueas. 
The  provisions  which  it  has  made  for  a  fund 
of  twenty-five  per  cent  of  the  contract  price 
for  their  enforcement  cannot  be  depleted  or 
reduced  to  the  injury  of  any  lien  claimant 
without  an  infringement  of  constitutional 
right. — ^Nofziger  Lumber  Co.  v.  Solomon,  18 
Cal.   App.   621,   110  Pac.   474. 

Estoppel  to  assert  title  or  interest  in  real 
property  against  mechanic's  Hen  by 
concealing  the  same  or  representing  it 
to  be  in  another.  48  L.  B.  A.  (N.  a) 
760. 

Nature  and  scope  of  remedy.  13  L.  R.  A. 
701. 

§  2.    Under  Meodcaa  law  aad  in  •qiitl7. 

Under  the  Mexican  law,  a  person  who 
furnishes  materials  for  the  erection  of  a 
building  has  no  lien  thereon   to  secure   the 

Sayment  therefor. — Macondray  v.  Simmons,  1 
ial.  393;  Stowell  v.  Simmons,  1  Cal.  452. 

Equity  raises  no  lien  in  relation  to  real 
estate,  except  that  of  a  vendor  for  the  pur- 
chase money. — Ellison  v.  Jackson  Water  Co., 
12   Cal.   542. 

§3.    Ckmstniction    and   constitntionalitgr    «f 
lien  laws. 

The  mechanics'  lien  law  is  in  derogation 
of  the  common  law,  and  must  be  construed 
strictly. — ^Bottomly  v.  Sector,  etc.,  of  Grace 
Church,  2  Cal.  90. 

The  law  of  1861,  giving  county  courts  joris- 
diction  to  enforce  mechanics'  liens,  is  con- 
stitutional.— ^McNiel  V.  Borland,  23  Cal.  144. 

When  materials  were  furnished  while  the 
lien  law  of  1858  was  in  force,  but  notice 
of  a  lien  for  them  was  not  filed  until  after 
the  passage  of  the  lien  law  of  1862,  it  waa 
held  that  the  lien  was  valid,  but  must  be  en- 
forced according  to  the  latter  statute. — ^Me- 
Crea  v.  Craig,  23  Cal.  522. 

The  mechaxdcs'  lien  law  of  1868  is  not 
unconstitutional  on  the  ground  that  it  at- 
tempts to  appoint  agents  for  private  persona^ 
nor  that  it  confiscates  property,  nor  as  to  thm 
notice  required  of  owners  as  to  responsibility 
for  improvements,  nor  in  that  it  attempta  to 
take  away  vested  rights,  or  to  clothe  privmto 
persons  with  power  to  divest  citizens  of  ^ 
property.— Hicks  v.  Murray,  48  CaL  515. 


As  to  liens,  generally.    See  Iilens. 

Contracts  for  building.  See  Building  and 
Construction  Contracts. 

Joinder  of  different  claims  in  suit  to  enforce 
lien.    See  Action,  §  83. 

Liens  for  material  and  construction  of  irriga- 
tion ditches.  See  Wataxs  and  Watercoursea, 
§239. 

Liens  for  material  and  construction  of  water- 
works. See  Waters  and  Watercourses, 
§219. 

Lien  of  laborers  for  work  in  mine.  See 
Mines  and  Min«ral8,  m,  O. 

Mechanic's  lien  law  of  1891  as  class  legisla^ 
tion.    See  Oonatitational  Law,  §212. 

Miners'  lien.  See  Mines  and  Minerals,  §§  92- 
96. 

Parol  evidence  to  vary  written  contract  be- 
tween the  parties.  See  Bvldeoce,  §§  884 
et  seq. 

Prioritv  of  vendor's  lien.  See  Vendor  aad 
Vendee. 

Protection  of,  by  injunction.  See  Injnnctiim, 
§36. 

Broker's  right  to  commission  where  sale 
or  loan  fails  because  of  owner's  refusal 
to  give  indemnity  against  possible  liens 
of  mechanics.    15  L.  B.  A.  (N.  S.)  187. 

Effect  on  of  provisions  in  contractor's 
bonds.  24  L.  B.  A.  (N.  8.)  1075;  27 
L.  B.  A.  (N.  S.)  579. 

What  is  an  "appurtenance"  for  purposes 
of.     15  L.  B.  A.  653. 


L      NATUBE,   GBOUiroS  AND  SUBJECT 
MATTEB  IN  GSNEBAL. 

A.    NATUBB  OP  LIENS  AND  LIEN  LAWS 

IN  GENBBAL. 

§1.    In  gen«raL 

Mechanic's  lien  law  having  been  changed 
at  nearly  every  session  of  legislature,  decis- 
ions in  relation  to  it  must  be  read  carefully. 
Booth  V.  Pendola,  88  Cal.  36,  44,  23  Pac.  200, 
25    Pac.    1101. 

It  was  not  intention  of  new  constitution 
to  repeal  or  abrogate  the  then  existing  law 
giving  liens  to  mechanics  upon  real  prop- 
erty found  in  sections  1183  to  1199,  Code  of 
Civil  Procedure,  and  such  law  was  preserved 
in  full  force  and  effect  by  section  1,  article 
XXII,  of  the  constitution. — Qermania  Build- 
ing &  Loan  Assn.  v.  Wagner,  61  Cal.  349. 

The  provision  respecting  the  liens  of  me- 
chanics, materialmen,  artisans,  and  laborers, 
contained  in  section  15  of  article  XX  of  the 
constitution,  is  not  self-executing,  and  is  in- 
operative except  as  supplemented  by  legis- 
lation.^Spinney  v.  Griffith,  98  Cal.  149,  32 
Pac.  974. 

The  lien  of  mechanics  and  others  on  build- 
ings,  and    the  land   upon   which   they   are 
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The  proTisioiiB  of  the  code  governing  me- 
ehanies'  liens  are  preseryed  in  full  force  bj 
eonstitution  of  1879,  article  22,  section  1, 
and  if  any  further  legislation  were  necessary 
it  was  enacted  in  the  act  amendatory  of  code, 
section  1183,  which  enlarged  and  extended  the 
operation  of  the  existing  law. — Germania 
Building  etc.  Assn.  t.  Wagner,  61  Cal.  849. 

The  constitution  of  1879  (art.  20,  sec.  15), 
as  to  mechanics'  liens,  was  intended  to  be 
merely  declaratory  of  the  law  in  that  regard 
theretofore  in  force  as  construed  by  decisions 
of  the  supreme  court  then  extant. — ^Latson 
▼.  Nelson,  2  Gal.  XJnrep.  199. 

The  legislature,  in  amending  section  1183. 
Code  of  Civil  iSrocedure,  as  to  mechanics 
Kens  in  assumed  compliance  with  the  mandate 
of  the  eonstitution  of  1879,  could  not  validly 
extend  the  law  beyond  what  the  constitution 
intended. — ^Latson  v.  Nelson,  2  Cal.  XJnrep. 
>199. 

The  mechanics'  lien  law  in  force  at  the 
time  of  the  enactment  of  the  constitution 
of  1879,  as  construed  by  decisions  of  the 
supreme  court  extant  at  the  time,  gave  no 
warrant  to  laborers  and  materialmen  to 
charge  the  building  with  liens  exceeding  in 
amount  the  balance  of  the  contract  price  re- 
maining unpaid  when  the  notice  of  lien  was 
given. — Latson  v.  Nelson,  2  Cal.  XJnrep.  199. 

The  amendment  of  1887  to  the  mechanic's 
Hen  law,  providing  that  thirty  day's  cessa- 
tion of  work  shall  amount  to  a  "completion," 
as  a  beginning  of  the  time  within  which  the 
lien  must  be  filed,  is  not  made  retroactive 
by  a  holding  that  it  applies  to  a  case  where 
a  part  of  the  work  was  done  before  its  pas- 
sage, within  Code  of  Civil  Procedure,  section 
3^  providing  that  "no  part  of  it  is  retroac- 
tive anless  expressly  so  declared." — Kerck- 
hoff-Cuzner  MUl  etc.  Co.  ▼.  Olmstead,  85  Cal. 
80,  24  Pac.  648. 

Words  "occupy  and  use"  or  "accept"  in  see* 
tion  1187,  Code  of  Civil  Procedure,  refer  to 
occupation,  use  or  acceptance  of  any  struc- 
ture, or  improvement  in  which  materials  of 
lien  claimant  have  been  used. — Giant  Powder 
Co.  V.  San  Biego  Flume  Co.,  88  Cal.  20,  23, 
25  Pae.  976. 

The  statute  affording  a  mechanic's  lien 
is  a  remedial  statute,  adopted  in  obedience^ 
to  article  20,  section  15,  of  the  constitutioii, 
and  IB  to  be  liberally  construed  in  furtherance 
of  the  purposes  for  which  it  was  authorized. 
Corbett  v.  Chambers,  109  Cal.  178,  41  Pac. 
873. 

The  remedy  of  a  mechanic's  lien  is  purely 
of  statutory  creation,  and  the  statute  which 
creates  the  remedy  not  only  prescribes  the 
mode  of  its  enforcement,  but  also  designates 
the  objects  upon  which  the  laborer  may  have 
a  lien  for  his  labor;  and  the  term  "improve- 
ment," which  is  made  the  subject  of  the 
lien,  cannot  be  applied  to  a  particular  kind 
or  class  of  labor  performed  in  the  erection  of 
a  building. — Davis  v.  MacDonaugh,  109  Cal. 
547,  42  Pac.  450. 

Code  of  Civil  Procedure,  section  1191,  is 
unconstitutional,  in  so  far  as  it  authorizee  a 


lien  on  abutting  property  for  the  cost  of  a 
street  improvement,  bv  virtue  of  a  contract 
with  one  who  is  only  the  reputed,  and  not  the 
actual,  owner.— Santa  Cruz  Rock  Pavement 
Co.  V.  Lyons,  117  CaL  212,  59  Am.  St.  Bep. 
174,  48  Pac.  1007. 

The  act  of  March  29,  1897,  regulating  the 
contracts  of  corporations  doing  business  in 
this  state  respecting  the  wages  of  their  em- 
ployees, and  establishing  liens  upon  all  of 
the  property  of  the  corporation  therefor,  is 
special,  discriminating,  and  arbitrary  legisla- 
tion against  corporations  doing  business  in 
this  state,  and  in  favor  of  laborers  perform- 
ing labor  therefor,  infringes  the  rights  of 
persons  to  make  and  enforce  their  contracts, 
and  denies  to  such  corporations  the  equal 
protection  of  the  laws,  and  is  unconstitutional 
and  void. — Johnson  v.  Goodyear  Min.  Co., 
127  Cal.  4,  78  Am.  St.  Eep.  17,  47  L.  B.  A. 
338,  59  Pac.  304. 

The  act  adding  section  1203  of  the  Code 
of  Civil  Procedure  to  the  mechanic's  lien 
law  entitled,  "An  act  to  add  a  new  section 
to  the  Code  of  Civil  Procedure  of  the  state 
of  California,  numbered  section  1203,  relat- 
ing to  liens  of  mechanics  and  others,"  suffi- 
ciently embraces  the  subject  of  the  act  in 
the  title,  and  is  not  special  legislation,  nor 
in  conflict  with  any  provision  of  the  con- 
stitution.— Carpenter  v.  Furrey,  128  Cal.  665, 
61  Pac.  369. 

The  provision  in  section  1184  of  the  Code 
of  Civil  Procedure  which  allows  notice  to  be 
served  upon  the  reputed  owner  to  stop  fur- 
ther payment  to  the  contractor  is  inappli- 
cable, and  has  no  effect  upon  the  other  pro- 
vision in  that  section  that,  as  to  liens,  a 
premature  payment  to  the  contractor  "shall 
be  deemed  as  if  not  made,  and  shall  be  ap- 
plicable to  such  liens,  notwithstanding  the 
contractor  may  thereafter  abandon  his  con- 
tract."—Ganahl  V.  ^'eir,  130  Cal.  237,  62  Pac. 
512. 

A  building  contract  providing  that  "all 
bills  for  materials  and  labor,  when  indorsed 
by  the  contractor,  will  be  paid  on  demand, 
provided  said  bills  do  not  exceed  seventy- 
five  per  cent  of  the  whole  value  of  materials 
and  labor  employed  in  the  erection  of  the 
building  to  the  date  of  the  bills,"  and  that 
a  fixed  sum,  **upward  of  twenty -five  per  cent 
of  the  contract  price,  is  to  be  paid  thirty- 
five  days  after  the  building  is  completed," 
does  not  substantially  depart  from  the  pro- 
visions found  in  section  1184  of  the  Code 
of  Civil  Procedure.— Brill  v.  De  Turk,  130 
Cal.   241,   62  Pac.  462. 

The  provision  of  section  1184  of  the  Code 
of  Civil  Procedure,  requiring  that  "as  to  all 
liens,  except  that  of  the  contractor,  the 
whole  contract  price  shall  be  payable  in 
money,"  is  an  unconstitutional  invasion  of 
the  right  of  the  owner  in  the  possession  and 
enjoyment  of  his  property,  and  to  contract 
respecting  the  use  to  which  it  may  be  sub- 
jected and  the  manner  in  which  it  may  be 
enjoyed.— Stimson  Mill  Co.  v.  Braun,  136 
Cal.  122,  89  Am.  6t.  Bep.  116,  57  L.  B.  A. 
726,  68  Pac.  481. 
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Meehanie's  Ilea  law  slioald  be  liberally  eon- 
stmed  with  a  view  to  effect  its  object  and 
promote  justice. — Continental  Bldg.  etc.  Assn. 
T.  Hntton,  144  Cal.  609,  78  Pae.  21. 

The  doctrine  of  equity  that  a  promised 
performance  of  an  act  will  be  deemed  an 
actual  performance  is  applied  only  in  aid 
of  justice,  and  never  in  aid  of  the  harsh  rule 
of  law  exacting  penalties  and  forfeitures, 
which  equity  abnors;  and  so  far  as  the  stat- 
ute has  the  effect  of  compelling  the  owner 
of  the  building  to  pay  the  debt  twice,  it  is 
highly  penal,  and  should  be  strictly  con- 
strued in  his  favor. — Hampton  ▼.  Christen- 
len,  148  Cal.  729,  84  Pac.  200. 

The  expense  of  filing  liens  is  properly  in- 
cluded as  part  of  the  "costs  and  disburse- 
ments" upon  foreclosure  thereof;  and  the  pro- 
vision of  the  code  for  the  allowance  of  sach 
expense  as  part  of  the  costs  is  not  uncon- 
stitutional.— Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  265,  119  Am.  St.  Bc^.  193,  11 
Ann.  Cas.  712,  17  L.  B.  A.  (N.  8.)  909,  88 
Pac.   982. 

The  general  constitutional  principle  under- 
lying the  mechanics'  lien  law  is  that  the 
liability  of  an  owner,  who  has  on  his  part 
complied  with  all  the  terms  of  a  valid  con- 
tract, is  limited  to  the  price  which  by  his 
contract  he  has  agreed  to  pay. — Hoffman- 
Marks  Co.  V.  Spires,  154  Cal.  Ill,  97  Pac.  152. 

The  phrases  used  in  the  amended  section, 
"cessation  from  labor  upon  any  unfinished  con- 
tract or  upon  any  unfinished  buUding,"  found 
in  the  earlier  part  of  the  section,  and  "cessa- 
tion from  labor  for  thirty  days,  upon  any  eon- 
tract  or  upon  any  building,"  found  in  the 
latter  part  thereof,  are  to  be  construed  as  re- 
ferring to  cessation  from  labor  upon  any  "un- 
performed contract,"  and  as  importing  that 
cessation  from  labor  for  the  prescribed  period 
is  made,  under  its  terms,  the  equivalent  of  an 
actual  completion  for  the  purpose  of  filing 
liens,  regardless  of  whether  the  work  was 
prosecuted  under  a  contract  or  not. — ^Bobison 
V.  Mitchel,  159  Cal.  581,  114  Pac.  984. 

Under  the  present  law,  constructive  eomple 
tion  by  way  of  "occupation  or  acceptance' 
applies  to  all  cases,  whether  the  work  has  been 
performed  under  contract  or  not,  whereas 
under  the  old  law  such  constructive  comple- 
tion was  declared  to  apply  only  "in  case  of 
contracts."— Bobison  v.  Mitchel,  159  Cal.  581, 
114  Pac.  984. 

Although  under  the  old  law  provision  was 
made  for  the  constructive  completion  of  struc- 
tures, whether  actually  completed  or  not,  in 
case  of  occupation  or  acceptance  by  the 
owner  or  his  agent,  or  cessation  of  labor  for 
thirty  days,  yet  under  the  amended  section, 
such  occupation  or  acceptance  must  be  coupled 
with  cessation  from  labor;  and  such  cessation 
from  labor  cannot  be  deemed  a  constructive 
completion  of  itself,  but  the  owner,  to  set  the 
time  for  filing  liens  in  motion,  must  first  file 
his  notice  of  cessation. — ^Bobison  v.  Mitchel, 
159  Cal.  581,  114  Pae.  984. 

The  mechanic's  lien  law  is  remedial  in  its 
character  and  should  be  liberally  construed 
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with  a  view  to  effect  its  objects  and  promote 
justice. — ^McClung  v.  Paradise  (3h>ld  Min.  Co., 
164  Cal.  517,  129  Pac.  774,  776. 

Section  1183a  of  the  Code  of  Civil  Pro- 
cedure, enacted  in  1909  (Stats.  1909,  p.  1003), 
giving  a  lien  to  persons  supplyinj^  power  by 
means  of  teams,  wagons,  vehicles,  implements, 
or  appliances,  used  in  the  construction,  altera- 
tion, addition  to,  or  repair  of  any  of  the  im- 
provements or  works  mentioned  in  section 
1183  of  that  code,  and  providing  the  same 
procedure  for  enforcing  the  lien,  and  the  same 
right  to  give  notice  to  withhold  payments, 
as  is  given  to  persons  furnishing  materials,  is 
not  unconstitutional  because  such  lien  is  not 
one  of  those  specified  in  section  15  of  article 
ZX  of  the  constitution. — ^Mendenhall  t.  Gray, 
167  Cal.  233,  139  Pac.  67. 

That  section  of  the  constitution,  declaring 
that  "mechanics,  materialmen,  artisans  and. 
laborers  of  every  class,  shall  have  a  lien  npon 
the  property  upon  which  they  have  bestowed 
labor  or  furnished  material  for  the  value  of 
such  labor  done  and  material  furnished;  and 
the  legislature  shall  provide,  by  law,  for  the 
speedy  and  efficient  enforcements  of  aueh 
liens,"  neither  expressly  nor  impliedly  pro- 
hibits the  legislature  from  granting  liena  to 
other  classes  of  persons. — MendenhaU  t.  Oray, 
167  Cal.  233,  139  Pac.  67. 

The  mechanic's  lien  law  is  remedial,  and 
should  be  liberally  construed  with  a  view  to 
effect  its  objects  and  to  promote  justice.— 
NewaU  v.  Brill,  2  Cal.  App.  61,  83  Pae.  76. 

Section  1188  of  the  Code  of  Civil  Proeeduze 
must  be  construed  in  harmony  with  the  eon- 
stitutional  provisions  for  the  protection  of  the 
liens  of  mechanics  and  materialmen.  A  stat- 
ute must  be  either  harmonized  with  the  consti- 
tution or  wiped  out  entirely.  Southern  Cali- 
fornia Lumber  Co.  v.  Peters,  3  Cal.  App.  478, 
86  Pae.  816. 

The  concluding  portion  of  section  1197  of 
the  Code  of  Civil  Procedure,  providing  that 
"the  owner's  occupation  or  use  of  a  building, 
improvement  or  structure  .  .  .  shall  be 
deemed  equivalent  to  a  completion  theraQf," 
has  no  application  to  the  possession  created 
by  the  owner  in  assuming  to  proceed  with  the 
actual  completion  of  an  unfinished  building  aa 
to  which  the  contractor  had  abandoned  hia 
contract. — Oanahl  Lumber  Co.  v.  Weinareig, 
16  Cal.  App.  687,  117  Pac.  954. 

The  provision  of  section  1202  of  the  Code 
of  Civil  Procedure  that  "any  person  who  ahall 
willfully  include  in  his  claim,  filed  under  see- 
tion  1187,  work  or  materials  not  performed 
upon  or  furnished  for  the  property  described 
in  the  claim,  shall  forfeit  his  lien,"  is  peaal  aa 
character  and  must  be  strictly  construed. — 
California  Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 

The  statute  aa  to  claims  of  lien  is  remedial 
in  its  character,  and  is  to  receive  a  liberal 
construction;  and  the  notices  which  under  ita 
provisions  are  required  to  be  given  have  re- 
gard to  substance  rather  than  to  form.-— Gali* 
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fornia   Portland    Cement   Co.   t.   Wentworth 
Hotel  Co.,  10  Cal.  App.  602,  118  Pae.  103,  113. 

As  to  validity  and  construction  of  stat- 
ntes.     11  L.  B.  A.  553. 

Constitntionality  of  statutes  as  to  effect 
on  liens  of  subordinate  claims  of  pay- 
ments to  contractors  or  subcontractors. 
20  L.  B.  A.  565. 

Constitntionality  of  statute  giving  attor- 
ney's fee  on  foredosnre.  20  L.  B.  A. 
565. 

Constitutionality  of  statute  giving  me- 
chanics' lien  contrary  to  affreement  of 
contractor.    36  L.  B.  A.  (N.  8.)  574. 

Constitutionality  of  statute  making  owner 
pexionally  liable  to  laborers  or  ma- 
terialmen because  of  noncompliance 
with  provisions  for  their  protection. 
39  L.  B.  A.  (N.  S.)  868. 

State  statute  creating  lien  on  vessel.  1 
L.  B.  A.  505. 

Validity  of  mechanics'  lien  laws.  4  Ann. 
Cas.  620;  Ann.  Cas.  1912C,  339. 

■  Providing  for  taxing  of  attorneys' 
fees.     11  Ann.  Cas.  714. 

Validity  of  statutory  provision  for  attor- 
ney's fees  in  suit  to  foreclose*  17 
L.  B.  A.  (N.  6.)  910. 

S4.    Objeets  of  the  statotefl. 

lien  of  mechanic,  artisan,  and  materialman, 
is  favored  in  law  because  those  parties  have, 
in  part,  created  the  very  property  on  which 
the  lien  attaches.— Tuttle  v.  Montf ord,  7  Cal. 
358;  Hamilton  v.  Delhi  Min.  Co.,  118  CaL  148, 
154,  50  Pac.  378. 

The  object  of  section  1184  of  the  Code  of 
Civil  Procedure,  which  requires  twenty-five 
per  cent  of  the  whole  contract  price  for  the 
erection  of  a  building  to  be  made  payable  at 
least  thirty-flve  days  after  the  final  comple- 
tion of  the  contract,  is  to  proteci  subcontrac- 
tors, materialmen  and  laborers,  thereby  giving 
them,  if  unpaid,  ample  time  after  the  comple* 
tion  of  the  work  to  file  their  claims  of  lien, 
and  secure  payment  of  any  sums  of  money 
due  them. — ^Booth  v.  Pendola,  88  Cal.  36,  42, 
23  Pac.  200,  25  Pac.  1101;  De  Camp  Lumber 
Co.  T.  Tolhurst,  99  Cal.  631,  34  Pac.  438. 

l%e  mechanic's  lien  law  is  intended  to  sup- 
ply the  means  for  the  enforcement  of  the  con- 
stitutional right  of  lien;  and  it  must  be  con- 
strued with  a  view  to  accomplish  its  constitu- 
tional purpose.  In  interpreting  it,  it  is  not  to 
be  considered  as  a  general  law  relating  to  con- 
tracts and  contractual  rights,  but  a  means  pro- 
vided whereby  a  laborer,  mechanic  or  ma- 
terialman may  declare  his  intention  to  exer- 
cise his  constitutional  right  and  enforce  his 
Uen. — ^Los  Angeles  Pressed  Brick  Co.  v.  Hig- 
gins,  8  Cal.  App.  514,  97  Pac.  414,  420. 

The  lien  of  a  mechanic  or  materialman  is  a 
eonfltitntional  right,  and  attaches  to  the  struc- 
ture as  the  material  is  furnished  or  the  labor 
performed.  The  statutory  procedure  for  the 
enf oreement  of  sneh  right  has  reference  only 


to  the  remedy.  The  lien  which  is  created 
by  the  constitution  cannot  be  made  subordi- 
nate to  or  dependent  on  any  legislative  act. 
It  exists  with  all  of  its  force  at  all  times  be- 
tween the  furnishing  of  the  material  and  the 
performing  of  the  labor,  and  the  expiration  of 
the  time  within  which  notices  of  lien  may  be 
filed.— People  v.  Moxley,  17  CaL  App.  466, 120 
Pac.  43. 

The  only  power  the  legislature  possesses, 
with  reference  to  such  liens,  is  to  obey  the 
mandate  of  the  constitution,  by  providing 
means  for  the  enforcement  of  the  liens  exist- 
ing by  force  of  the  constitution. — People  ▼• 
Moxley,  17  Cal.  App.  466, 120  Pac.  43. 


§5. 


Statntefl  not  retcoaetlTe. 


Section  1203  of  the  Code  of  Civil  Procedure, 
as  enacted  in  1907  (Stats.  1907,  p.  858),  can 
have  no  effect  upon  the  validity  or  invalidity 
of  liens,  when  the  proceedings  in  the  action 
to  enforce  the  same  were  had  prior  to  its 
enactment. — D.  I.  Nofziger  Lumber  Co.  ▼. 
Waters,  10  CaL  App.  89,  101  Pac.  38. 

B.    PBOPEBTT    WHICH    MAY    BE    SX7B- 

JBCT  TO  LIEN. 

§  6.    In  genexaL 

Mechanic's  lien  not  allowed  on  bridges  by 
aet  of  1850.— Burt  v.  Washington,  3  Cal.  246. 

A  ditch  is  not  a  "building,  wharf,  or  other 
superstructure,"  within  statutes  of  1855,  or 
statutes  of  1856. — Ellison  v.  Jackson  Water 
Co.,  12  Cal.  542. 

A  mechanic's  lien  right,  accruing  against  a 
building  on  government  land  to  which  the 
person  in  possession,  for  whom  the  building 
was  constructed,  had  not  yet  acquired  full 
title,  is  not  lost  by  transfer  of  the  possession 
of  the  land;  but  those  entering  successively 
under  such  person  are  concluded,  even  the 
final  taker  to  whom  the  complete  title  is 
granted.— Bender  v.  Palmer,  1  Cal.  Unrep.  601. 

Held,  that  neither  "swings,"  nor  "seats" 
were  buildings  or  structures  within  the  mean- 
ing of  the  mechanic's  lien  act. — Lothian  v. 
Wood,  55  Cal.  159. 

Code  of  Civil  Procedure,  section  1194,  pro- 
vides for  service  of  notice  on  the  owner  of  a 
building  that  a  party  has  performed  labor  or 
furnished  materials  in  the  construction 
thereof,  stating  the  value,  and  requesting  the 
owner  to  withhold  from  the  contractor  suffi- 
cient money  therefor.  Held,  that  the  remedy 
is  limited  to  cases  where  the  property  may  be 
made  subject  to  a  mechanic's  lien,  under  sec- 
tion 1183,  for  the  value  of  the  materials  fur- 
nished or  labor  performed. — ^Bianchi  t. 
Hughes,  124  Cal.  24,  56  Pac.  610. 

A  "dredge'*  is  not  a  structure  within  the 
meaning  of  the  mechanic's  lien  law  requiring 
the  filing  of  the  contract  for  its  construction. 
United  Iron  Works  v.  Outer  Harbor  Doek 
ete.  Co.,  168  Cal.  81, 141  Pac.  917. 
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Connten  and  fixtures,  added  to  a  building 
in  saeh  a  manner  as  to  amount  to  a  "repair 
and  alteration"  of  the  building  and  per- 
manently attached  to  the  building  are  subject 
to  a  lien. — ^Madary  v.  Smartt,  1  Cal.  App.  498, 
82  Pac.  561. 

Buildings  and  other  property  subject  to. 
78  Am.  Dee.  694. 

Heating  apparatus  as  part  of  realty  for 
purpose  of  mechanics'  lien.  1  B.  B.  G. 
982. 

Lien  upon  pumping  or  power  plant  for 
pipes,  wires,  or  tracks  laid  in  street. 
42  L.  B.  A.  (N.  8.)  355. 

Lots  owned  in  soToralty  as  subject  of  me- 
chanics' lien,  joint  or  separate,  where 
building  or  buildings  erected  or  im- 
provements made  under  entire  contract. 
Ann.  Gas.  1912G,  873. 

Married  women's  property,  when  subject 
to.    83  Am.  St.  Bep.  517. 

On  claim  or  interest  in  public  lands  for 
debts  contracted  before  issuance  of  pat- 
ent.   34  L.  B.  A.  (N.  8.)  409. 

Bight  to  mechanic's  lien  against  chari- 
Uible  or  religious  institution.  Ann. 
Gas.  1915D,  1145. 


§7. 


Equitable  estates  or  f&tOTeats. 


The  lien  of  mechanics  for  labor  performed 
and  materials  furnished  toward  erection  or 
repair  of  a  building  attaches,  even  though  em- 
ployer has  but  an  equitable  interest  in  land 
and  building. — Growell  v.  Gilmore,  13  Gal.  54. 

Where  charge  for  materials  is  made  against 
party  in  ignorance  of  fact  that  he  had  a  part- 
ner, claim  may  be  filed  against  firm.— 8kill- 
man  t.  Lachman,  23  Gal.  198,  208,  83  Am. 
Dec.  96;  West  Goast  Lumber  Go.  v.  Apfield, 
86  Gal.  335,  341,  24  Pac.  993. 

Mechanic's  lien  act  of  1862  provides  only 
for  the  acquisition  by  the  contractor  of  a  lien 
on  the  interest  of  the  employer  in  the  prop- 
erty sought  to  be  charged,  whether  that  be  a 
fee  simple  interest  or  less.— Worden  v.  Ham- 
mond, 37  Gal.  61. 

When  vendee,  without  conveyance,  erects 
a  building  interest  of  vendor  is  not  bound  by 
mechanics'  lien. — Worden  v.  Hammond,  37 
Gal.  61. 

Givil  Gode,  section  1240,  provides  that  a 
homestead  is  not  exempt  from  execution  or 
forced  sale  on  debts  secured  by  mechanics', 
laborers',  or  vendors'  liens  upon  the  premises. 
Held  that,  under  this  section,  a  homestead 
cannot  be  sold  under  the  lien  of  a  material- 
man, even  though  the  materials  were  fur* 
nished  before  the  homestead  was  declared,  the 
lien  being  filed  subsequent  to  the  declaration. 
Bichards  t.  Shear,  70  Cal.  187,  188,  189,  11 
Pac.  607;  Walsh  v.  McMenomy,  74  Gal.  356, 
16  Pac.  17. 

A  corporation,  having  paid  the  agreed  price 
for  a  building,  was  the  equitable  owner 
thereof,  and  the  equitable  estate  was  equally 
bound  with  the  legal  title  to  satisfy  the  liens 


of  mechanics  or  materialmen  growing  oat  of 
contracts  made  with  the  holder  of  the  legal 
title  in  the  construction  of  the  building. — 
Hinckley  v.  Field's  Biscuit  and  Cracker  Co., 
91  Gal.  136,  27  Pac.  594. 

Mechanics'  liens  on  trust  propertj. 
L.  B.  A.  1916B,  1267. 

§  8.    Pablic  baUdlngi  or  propei'tj. 

Monument  built  by  private  contribution  in 
a  city  park  becomes  property  of  city  and  can- 
not be  subjected  to  mechanic's  lien. — Orifilth 
V.  Happersberger,  86  Gal.  605,  613,  25  Pae. 
137,  487. 

Under  the  constitution  and  laws  of  this 
state  regulating  mechanics'  liens  no  public 
property  or  public  building  is  subject  to  a  me- 
chanic's lien,  and  none  can  be  enforced 
against  a  schoolhouse  erected  by  a  pubUe 
school  district. — Mayrhofer  v.  Board  of  Edu- 
cation, 89  Gal.  110,  23  Am.  St.  Rep.  451,  26 
Pac.  646;  Bates  v.  County  of  Santa  Barbara, 
90  Cal.  543,  27  Pac.  438. 

No  mechanics'  liens  can  be  asserted  against 
a  tunnel  being  constructed  by  a  municipality 
as  a  public  improvement,  and  the  only  remedy 
of  labor  claimants  under  the  mechanics'  lien 
law  is  to  intercept  by  the  method  of  equitable 
garnishment  provided  by  section  1184  of  the 
Code  of  Civil  Procedure,  the  money  due  or  to 
become  due  the  contractor. — Clark  v.  Beyrle, 
160  Cal.  306, 116  Pac.  739. 

A  public  schoolhouse  cannot  be  made  the 
subject  of  a  mechanic's  lien. — Kruse  t.  Wil- 
son, 3  Cal.  App.  91,  84  Pac.  442. 

The  policy  of  the  law  forbids  the  enforce- 
ment of  a  lien  upon  a  public  structure;  and,  in 
such  case,  the  exclusive  method, of  enforcing  a 
lien  is  by  notice  to  the  holder  of  the  fund  pro- 
vided to  pay  therefor.— Goldtree  v.  City  of 
San  Diego,  8  Cal.  App.  505,  97  Pac.  216. 

Corporation  as  not  including  municipal 
corporation  in  statute  relating  to  me- 
chanic's lien.    Ann.  Gas.  19136,  747. 

Public  buildings  as  to  when  subjects  of. 
27  Am.  Bep.  83. 

Public  property.  35  L.  B.  A.  (N.  S.) 
141;  20  L.  B.  A.  (N.  8.)  261;  41  L.  B. 
A.  (N.  8.)   315. 

Public  school  building  as  subject  to  me- 
chanic's lien.  17  Ann.  Cas.  131;  Ann. 
Cas.  1913A,  762. 

Bight  to  mechanic's  lien  on  publie  prop- 
erty.   Ann.  Cas.  1914C,  102. 


n.  BIGHT  TO  Lnar. 

Lien  governed  by  contract  with  owner. 
13  L.  B.  A.  702. 

Mechanic's  lien  under  contract  made  or 
performed  in  another  state.  38  L*.  B.  A. 
410. 

Stipulation  in  building  contract  agminat 
mechanic's  lien  as  precluding  eon- 
tractor  from  filing  Uen.  Anm«  Cma. 
1913E,  562. 


BIGHT  TO  LEBN,  II,  tS  9, 10. 
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f  9.   Vators  of  fhe  Improranant  in  generia. 

The  mechanic's  lien  law  proyides  exdn- 
liyelj  for  the  securitj  of  materialmen  and 
laborers;  and  one  who  advances  monej  as  a 
loan,  although  it  is  expressly  for  the  pay- 
ineiit  of  materials  and  labor  devoted  to  the 
erection  of  a  building,  can  have  no  claim  to 
the  benefit  of  the  law. — Godeffroy  ▼.  Cald- 
well, 2  Cal.  489,  56  Am.  Dec.  360. 

Plaintiff  agreed  to  put  upon  a  lot  a  small 
frame  house  already  constructed,  and  to  make 
additions  thereto.  Held  that,  by  regarding 
this  house  as  material  going  to  the  construc- 
tion of  the  whole,  it  might  be  covered  by  the 
mechanic's  lien  act,  though,  if  considered  as 
a  building  already  constructed,  it  could  not 
be.— Selden  v.  Meeks,  17  GaL  128. 

Whether  a  flume  if  a  "superstructure" 
within  the  mechanics'  lien  act  of  1856,  query  f 
Head  v.  Fordyce,  17  Cal.  149. 

For  the  price  of  machinery  intended  to  be 
Qsed,  and  actually  used,  as  a  part  of  a  build- 
ing, the  vendor  may  have  a  lien  upon  the 
building. — Donahue  v.  Cromartie,  21  Cal.  80. 

It  is  not  necessary  to  the  establishment  of 
a  mechanic's  lien  that  the  labor  or  materials 
shall  be  employed  in  the  making  or  erection 
of  a  building.  It  is  sufficient  if  they  are  em- 
ployed in  the  alteration  of  a  building*  to 
adapt  it  to  other  than  the  original  uses,  or 
to  change  its  form  or  structure. — ^Donahue  v. 
Gromartie,  21  Cal.  80. 

The  rule  that  a  lien  cannot  be  claimed  upon 
part  of  a  building  does  not  apply  where  liens 
are  claimed  for  labor  and  materials  furnished 
in  the  improvement  and  construction  of  ad- 
ditions to  a  building  upon  part  of  a  lot, 
though  the  contract  included  the  erection  of 
another  new  building  upon  another  part  of 
the  same  lot,  upon  wnich  other  liens  are 
claimed.— Brnnner  v.  Marks,  98  Cal.  374,  33 
Pac.  265. 

A  went  into  possession  of  certain  lots,  then 
owned  by  B,  under  a  contract  of  purchase, 
built  and  paid  for  a  house  thereon,  and  after- 
ward removed  the  house  onto  the  land  of  C, 
as  a  temporary  resting-jplace,  without  B's  per- 
mission, and  after  default  in  the  payments 
on  the  lots.  Held,  that  it  cannot  be  implied 
that  B  furnished  the  material  with  which  the 
house  was  built,  nor  that  A  acted  at  the  time 
of  constructing  the  house  as  the  agent  of  C, 
so  as  to  subject  C's  lot  to  a  lien  under  sec- 
tions 1183, 1185, 1192,  Code  of  Civil  Procedure. 
Fresno  Loan  ft  Savings  Bank  t.  Husted,  5 
Cal.  Unrep.  715,  49  Pac.  195. 

C  was  not  required  to  post  written  notice 
upon  the  building  within  three  days  after  it 
was  moved  on  his  lots,  under  section  1192, 
supra,  in  order  to  escape  liability,  as  the 
house,  by  agreement,  was  to  remain  on  the 
lots  in  question  but  a  few  days,  and  was 
therefore  personal  property  while  it  rested 
there. — ^Fresno  Loan  k  Savings  Bank  v.  Ha- 
sted, 6  Cal.  Unrep.  715,  49  Pae.  195. 

Where  a  building  is  constructed  in  a  per- 
manent manner  upon  land,  it  becomes  part 
VI  OaL  DiffMt— 879 


of  it,  but  if  it  is  eonstmeted  with  a  lien 
thereon,  it  becomes  a  part  of  such  land  sub- 
ject to  such  lien.  It  would  be  grossly  in- 
equitable that  owners  who  may  elect  to  treat 
a  building  as  a  trespass  and  remove  it  may 
also  elect  to  retain  it  with  knowledge  that 
it  is  burdened  with  liens,  and  yet  hold  it 
as  free  from  such  burden.  If  the  owners  de- 
sire to  avail  themselves  of  the  incidental  ben- 
efit of  the  structure  made  without  their  au- 
thority, they  should  be  required  in  common 
honesty  to  pay  liens  created  thereon  in  good 
faith,  without  knowledge  that  the  erection 
of  the  building  was  unauthorized. — ^Linck  v. 
Meikeljohn,  2  Cal.  App.  506,  84  Pac.  309. 

In  the  construction  of  a  theater  building, 
the  different  firms  furnishing  and  installing 
respectively  an  electric  sign  which  consisted 
of  a  swinging  bracket  set  into  the  front  of 
the  building,  telephone  instruments  and  tele- 
phone equipment  used  f<^r  intercommunica- 
tion between  the  various  portions  of  the 
building,  a  gas  furnace  and  gas  connections 
installed  in  the  building  for  heating  purposes, 
and  "belaying  pins,"  which  were  "turned 
pieces  of  hardwood,"  were  entitled  to  me- 
chanics' liens  for  the  material  furniahed.^- 
Blanck  v.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac.  805,  807. 

The  surfacing  and  waxing  of  the  floor  of  a 
loft  in  a  building,  at  the  instance  of  the 
lessees,  to  make  it  suitable  for  dancing  pur- 
poses^ is  an  "alteration"  to  a  part  of  the 
building,  within  the  meaning  of  section  1183 
of  the  Code  of  Civil  Procedure,  and  the  con- 
tractor doing  or  furnishing  the  work  is  enti- 
tled to  a  lien  therefor  if  the  owner  fails  to 
post  notice  of  nonliability  under  section  1192 
of  such  code,  although  it  does  not  appear  that 
the  work  is  of  any  benefit  to  the  owner  of  the 
building. — ^Hardwood  Interior  Co.  v.  Bull,  24 
CaL  App.  129,  140  Pac.  702. 

Agreement  between  landlord  and  tenant 
as  to  removal  of  fixtures  and  improve- 
ments by  latter  as  affecting  third  per- 
son claiming  a  mechanic's  lien.  45  L. 
R.  A.  (N.  S.)  100. 

For  sinking  welL     6  L.  B.  A.  (N.  S.)  550. 

Mechanic's  lien  for  construction  of  side- 
walk.   4  Ann.  Cas.  1015. 

Mechanics'  lien  for  sinking  well.  43  L. 
E.  A.  (N.  S.)  559. 

Kature  of  improvement  for  which  me- 
chanic's lien  may  exist.  Ann.  Cas. 
1912B,  6. 

6idewalks,  paving,  or  water  or  sewer  con- 
nections in  street.  42  L.  B.  A.  (N.  8.) 
856. 


§  10.    NecesBitj  of  benefit  to  owner. 

While  it*  may  be  true  that  the  theory  upon 
which  the  mechanic's  lien  law  is  based  is  that 
the  owner  receives  a  benefit  which  he  is  es- 
topped to  deny,  yet  our  statute  does  not  seem 
to  eontemplate,  as  an  essential  prerequisite 
to  the  existence  of  a  lien  under  it,  that  the 
owner  must  be  benefited  by  the  labor  be- 
■towed  or  the  materials  f  umiehed. — ^Hardwood 
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Interior  Co.  v.  Bull,  24  Cal.  App.  129, 140  Pao. 
702. 


§11. 


Altentioiis  and  npalni. 


Alterations  made  in  a  building  so  as  to 
adapt  a  portion  thereof  to  the  usee  of  a 
theater  become  a  material  part  of  the  build- 
kiffy  for  which  a  lien  may  be  claimed. — ^Pa- 
cific Sash  ft  Door  Co.  t.  Bumiller,  162  CaL 
664,  41  L.  B.  A.  (N.  S.)  296,  124  Pac.  230. 

The  removal  of  an  alteration  to  a  build- 
ing after  it  is  completed  and  used  does  not 
destroy  the  lien  which  the  statute  gives  to 
persons  furnishing  materials  or  labor  for  such 
alteration,  even  if  such  removal  is  made 
before  the  filinff  of  the  lien.  If  the  ma- 
terials are  actuuly  used  in  and  the  work  is 
actually  done  upon  the  alteration,  and  the 
change  made  is  of  such  a  character  that  it 
comes  within  the  terms  of  the  statute  giving 
a  lien  for  alterations  upon  a  building,  and  it 
is  completed  and  put  to  use  as  altered,  the 
lien  cannot  be  defeated  by  the  subsequent 
removal  of  that  portion  of  the  building  com- 
prising the  alterations  and  the  restoration  of 
the  building  to  its  original  state. — ^Pacific 
Sash  &  Door  Co.  v.  Bumiller,  162  Cal.  664,  41 
L.  B.  A.  (N.  S.)  296,  124  Pac.  230. 


§12. 


ImproTemADts  ontald*  of  bvdldlng. 


A  lien  was  properly  allowed  for  the  grading 
and  improvement  of  a  hotel  lot,  and  for  the 
furnishing  of  trees,  shrubs,  plants,  flowers, 
seeds,  bulbs,  etc.,  to  be  used  in  making  such 
improvements,  at  cost,  and  at  the  cost  of  the 
labor  employed,  besides  the  agreed  price  for 
such  improvements.— California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.,  16  CbI,  App. 
692,  118  Pac.  103,  113. 

§  13.    Katnre  of  the  services  rendsrsd. 

Under  the  mechanic's  lien  act  (Stats.  1867- 
68,  p.  590),  a  person  has  no  lien  for  the  value 
of  services  rendered  in  cooking  for  the  men 
employed  in  constructing  the  building,  not- 
withstanding the  cooking  was  done  on  the 
ground  as  the  work  progressed. — ^McCormick 
V.  Los  Angeles  City  Water  Co.,  40  Cal.  185. 

One  supplying  meat  to  mine  is  not  entitled 
to  li^n. — Ma]one  v.  Big  Flat  Gravel  M.  Co., 
76  Cal.  578,  586,  18  Pac.  772. 

Cartage  of  materials  is  properly  allowed 
as  part  of  value  of  materials  furnished.^ 
West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275,  280,  22  Pac.  231. 

Papering  or  decorating  a  house  with  paper 
decorations  is  a  proper  subject  matter  of  a 
mechanic's  lien. — La  Grill  v.  Mallard,  90  Cal. 
373,  27  Pac.  294. 

Under  section  1183  of  the  Code  of  Civil 
Procedure  a  contractor  performing  labor  upon 
a  house  by  moving  it  from  one  place  to  an- 
other is  entitled  to  a  lien  thereon. — ^Palmer  v. 
Lavigne,  104  Cal.  30,  37  Pac.  775. 

One  who  is  employed  to  haul  slate  to  a 
building  on  which  a  roof  is  being  repaired, 


and  deliver  it  to  the  contractor,  is  not  entitled 
to  a  mechanic's  lien. — Wilson  ▼.  Nugent,  125 
CaL  280,  57  Pac.  1008. 

One  employed  by  an  agent  to  haul  bricks 
for  the  construction  of  a  buildinff  was  entitled 
to  a  mechanic's  lien  on  the  building  for  his 
services.  Judgment.  Continental  Building  ft 
Loan  Assn.  v  Holt,  131  Cal.  132,  61  Pae.  273; 
63  Pac.  182,  622,  modified.— McClain  v.  Hut- 
ton,  131  Cal.  132,  61  Pac.  273;  68  Pac.  182, 
622. 

Though,  in  proper  eases,  the  value  of  labor 
may  be  enhanced  by  the  use  of  tools  and 
appliances,  and  the  laborer  may  claim  a  lien 
for  said  value,  yet  this  rule  has  no  applica- 
tion where  one  merely  rents  appliances  to 
another  who  labors  on  the  structure,  in  which 
ease,  it  can  never  be  said  that  he  has  himself 
bestowed  labor  on  that  structure  within  the 
meaning  of  our  law. — ^Wood,  Curtis  ft  Co.  v. 
Eldorado  Lumber  Co.,  153  Cal.  230,  126  Am. 
St.  Bep.  80,  15  Ann.  Cas.  382,  16  L.  B.  A 
(N.  S.)  586,  94  Pac.  877. 

One  who  has  let  horses  and  harness  belonff^ 
ing  to  him  to  one  who  has  contracted  to  buiU 
a  railroad,  at  a  stipulated  price  per  month, 
the  contractor  having  full  control  thereof 
during  the  hiring  and  having  employed  and 
paid  the  drivers  thereof,  cannot  be  held  to 
have  bestowed  any  labor  upon  the  railroad, 
or  to  be  entitled  to  enforce  any  lien  thereon, 
as  against  the  owner,  under  section  1183  of 
the  Code  of  Civil  Procedure,  as  a  suBcon* 
tractor. — ^Wood,  Curtis  ft  Co.  v.  Eldorado  Lum- 
ber Co.,  153  Cal.  230,  126  Am.  St.  Bep.  80,  15 
Ann.  Cas.  382, 16  L.  B.  A.  (N.  S.)  585,  94  Pac 
877. 

For  the  employment  of  plaintiff  as  a  watch- 
man while  the  claim  of  appellant  oil  eoss- 
pany  was  lying  idle,  he  is  not  entitled  to  en- 
force liens,  and  must  look  only  to  the  per- 
sonal liability  of  the  appellant. — ^IHnsJdson  v. 
Orchard  Crude  Oil  Co.,  6  Cal.  App.  641,  92 
Pae.  1046. 

Food  furnished  contractor  for  employees 
and  teams  as  material  giving  Uen  on 
raUroad.    15  L.  B.  A.  (N.  S.)  509. 

Bight  to  statutory  lien  on  property  of 
third  person  for  rental  of  personal 
property  let  to  contractor  for  use  im 
work  of  a  lienable  nature.  16  L.  B.  A. 
(N.  S.)  585. 

Services  of  architect.  16  L.  B.  A.  600; 
36  L.  B.  A.  (N.  8.)  354. 

Teams  and  teaming.  30  L.  B.  A.  (N.  8.> 
89. 

§  14.    Materials  in  g«neraL 

When  /naterials  are  furnished  or  work  don«^ 
free  from  any  contract  to  give  credit,  and  a 
debt  in  personam  is  thereby  created  against 
the  owner  of  the  premises,  there  is  no  reasoB 
why  the  materialman  or  laborer  may  not  pro* 
ceed  at  once,  both  to  record  his  lien  upon  th« 
property  under  the  statute  and  immediately- 
to  enforce  it  by  aetioiu— Be&dar  ▼.  PsIumt, 
1  Cal.  Unrep.  601. 
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Where  material  is  usuallj  deliyered  in 
packages,  it  is  proper  to  eharge  for  it  as 
peeked,  although  the  small  material  constitnt- 
ing  the  package  does  not  literally  go  into  the 
eonstruetion  of  the  building;  bnt  where  there 
is  a  slight  overcharge,  a  recorded  claim  of 
lien,  good  in  other  respects,  cannot  be  rejected 
on  that  ground,  unless  it  be  so  willfully  false 
S8  to  amount  to  a  fraud. — Snell  v.  Payne,  115 
Cal.  218,  46  Pac.  1069. 

Defendant  planned  to  construct  a  canal 
with  four  divisions.  Plaintiff  furnished  ma- 
terials for  divisions  one  and  two,  which  were 
completed,  when  defendant  went  into  liqui- 
dation. Division  three  was  partly  completed, 
but  rights  of  way  had  not  been  acquired  to 
a  portion  of  its  route,  and  it  would  be  value- 
less unless  division  four  was  constructed. 
Held,  that  divisions  one  and  two  formed  a 
completed  structure,  within  Code  of  Civil  Pro- 
cedure, section  1183,  entitling  plaintiff  to  a 
mechanic's  lien  thereon  without  claiming  a 
lien  upon  division  three. — ^Pacific  Boiling  Mill 
Co.  V.  Bear  Val.  Irr.  Co.,  120  Gal.  94,  65  Am. 
St  Bep.  158,  52  Pac.  136. 

Defendant  completed  a  pipe-line,  and  then 
planned  to  construct  a  canal,  of  six  times 
greater  capacity,  to  run  from  the  river  to  the 
head  waters  of  the  pipe-line,  and  then  to  fol- 
low the  line  of  the  pipe-line  for  a  consider- 
able distance,  after  which  he  intended  to  take 
np  the  pipe-line,  but  he  constructed  the  canal 
only  to  said  headwaters.  Held,  that  the 
eanal,  as  built,  was  a  completed  structure, 
within  Code  of  CivU  Procedure,  section  1183> 
entitling  a  furnisher  of  materials  therefor  to 
a  mechanic's  lien  thereon  without  claiming  lien 
OB  the  pipe-line. — ^Pacific  Boiling-Mill  Co.  v. 
Bear  Val.  Irr.  Co.,  120  Cal.  94,  66  Am.  fit.  Bep. 
158,  52  Pac.  136. 

Soapstone  used  on  the  inside  of  pipes  as  a 
lubricant  to  facilitate  the  pullin|^  of  wires 
through  the  pipes  is  material  used  m  the  con- 
struction of  such  alteration,  for  which  a  lien 
may  be  claimed. — Pacific  Sash  ft  Door  Co.  v. 
Bnmiller,  162  CaL  664,  41  L.  B.  A.  (N.  S.) 
296,  124  Pac.  230. 

In  an  alteration  of  a  part  of  a  building  so 
as  to  adapt  it  for  use  as  a  theater,  lard-oil 
applied  to  the  threads  of  joints  of  pipe  used 
ia  the  structure,  insulated  or  covered  electric 
wire  used  for  drop-lip^hts  attached  thereto, 
paste  for  soldering  joints,  and  asbestos  com- 
prising a  part  of  the  electric  switch-board, 
all  constitute  parts  of  the  structure,  and  a 
lien  may  be  asserted  therefor. — Pacific  Sash 
ft  Door  Co.  V.  Bumiller,  162  Cal.  664,  41  L. 
B.  A.  (N.  8.)  296,  124  Pac.  230. 

A  lien  was  properly  allowed  for  screen  doors 
which  were  attached  to  the  building  so  as  to 
become  fixtures  thereto,  and  such  lien  was  not 
affected  by  the  subsequent  removal  and  piling 
of  them  up  for  some  one's  convenience.--<^ali- 
fomia  Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 

The  fact  that  some  of  the  materials  were 
specially  manufactured  for  use  in  the  building 
cannot  affect  the  law  as  to  liens  upon  stoppage 


of  the  structure  by  the  owner.  The  vendors 
of  the  manufactured  materials  are  chargeable 
with  knowledge  of  the  law  as  to  liens,  where 
the  work  is  stopped  by  the  owner.  Tne  only 
right  of  action  in  such  case  is  a  personal  one 
against  the  owner.— California  Portland  Ce- 
ment Co.  V.  Wentworth  Hotel  Co.,  16  Cal. 
App.  692,  118  Pac.  103,  113. 

Construction  of  word  "materials"  as  used 
in  statute  giving  mechanic's  lien  for 
materials  furnished  for  railroad  con- 
struction.    9  Ann.   Cas.   309. 

Explosive  for  blasting  as  "material"  for 
which  mechanic's  lien  may  be  had.  5 
Ann.  Cas.  446. 

Materials  wholly  or  partially  consumed  in 
process  of  work,  but  not  becoming  a 
part  of  the  structure.  36  L.  B.  A. 
(N.  S.)  866. 

Mechanic's  lien  upon  premises  for  an  im- 
provement not  placed  thereon  but  hav- 
ing a  physical  or  beneficial  connection 
therewith.     42  L.  B.  A.  (N.  8.)  354. 

Tools  and  appliances  used  for  eonstrue- 
tion work  as  materials  for  which  me- 
chanic's lien  may  be  had.  Ann.  Caa. 
1912B,  227;  Ann.  Cas.  1915B,  966. 


§15. 


TTnnaed  materiaL 


Where  the  work  is  stopped  by  the  owner,  no 
liens  can  be  allowed  for  materials  not  actu- 
ally used  in  the  building,  though  they  may 
have  been  speciallv  prepared  for  such  use. — 
California  Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  CaL  App.  6^2,  118  Pac.  103,  113. 

For  materials  furnished  to  be  used,  but 
not  in  fact  used.     64  Am.  Dec.  678. 

Materials  furnished  for  structure,  but  not 
actually  used.    31  L.  B.  A.  (N.  S.)  749. 

Necessity  that  materials  for  which  me- 
chanic's lien  is  claimed  be  incorporated 
in  structure.  13  Ann.  Cas.  13;  19  Ann. 
Cas.  588;  Ann.  Cas.  1913B,  502. 

§  16.    Intent  or  porpoae  in  fundOifng. 

Materials  must  have  been  furnished  for  the 
particular  building.  Not  enough  that  they 
were  used  in  its  construction. — ^Bottomly  v. 
Bector,  etc.,  of  Grace  Church,  2  Cal.  90. 

To  enable  a  materialman  to  enforce  a  lien 
upon  a  building  for  materials  furnished,  it 
must  be  alleged  and  proved  not  only  that  the 
materials  have  been  used  in  the  construction 
of  the  building,  but  they  must  have  been,  by 
the  express  terms  of  the  contract  furnished 
for  the  particular  building  on  which  the  lien 
is  claimed. — Houghton  v.  Blake,  5  Cal.  240. 

Under  a  contract  to  furnish  hardware,  the 
plaintiff  can  only  acquire  a  right  of  lien  upon 
the  building  for  the  materials  actually  used 
in  its  construction. — ^Barrows  v.  Knight,  55 
Cal.  155, 159. 

To  entitle  a  materialman  to  enforce  a  lien 
upon  a  building  for  material  furnished,  it 
must  not  only  be  alleged  and  proved  that  the 
materials  have  been  used  in  the  construction 
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of  the  building,  bat  that  they  have  been,  by 
the  express  terms  of  the  contract|  furnished 
to  be  used  in  the  building. — Holmes  v.  Biebety 
56  Cal.  307,  38  Am.  Bep.  54. 

In  an  action  against  an  owner  of  property 
for  materials  furnished  to  a  contractor,  it  is 
not  sufficient  to  prove  that  the  materials  were 
sold  to  be  used  on  the  property,  but  it  must 
be  shown  that  they  were  actually  used 
thereon. — Silvester  v.  Coe  Quartz  Mine  Co.,  80 
Cal.  510,  22  Pac.  217. 

In  order  to  force  tlie  lien  of  a  materialman 
against  a  building  or  structure  the  materials 
must  not  only  have  been  used  in  the  construc- 
tion of  the  building,  but  they  must  have  been, 
by  the  express  terms  of  the  contract,  fur- 
nished for  the  particular  building  on  which 
the  lien  is  claimed. — ^John  A.  Roebling  Sons 
Co.  V.  Bear  Valley  Irr.  Co.,  99  CaL  488,  34 
Pac.  80. 

Under  the  Code  of  Civil  Procedure,  section 
1183,  giving  a  materialman  who  furnishes  ma- 
terials "to  be  used  in  the  construction"  of  any 
building  or  other  improvement  a  lien  upon  the 
property  for  the  value  of  the  materials  fur- 
nished, it  is  not  enough  that  the  materials 
were  used  in  the  construction  of  the  building 
against  which  a  lien  is  claimed,  but  they  must 
have  been  furnished  expressly  for  such  build- 
ing.—Weatherly  V.  Van  Wyck,  128  CaL  329, 
60  Pac.  846. 

A  claim  for  a  mechanic's  lien  on  a  building 
was  not  objectionable  because  it  included 
items  for  material  used  in  the  building  an 
adjacent  sidewalk,  since  the  walk  must  be 
considered  a  part  of  the  building.  Judgment, 
Continental  Bldg.  &  L.  Assn.  v.  Holt,  131  CaL 
132,  61  Pac.  273,  63  Pac.  182,  622  modified.— 
McClain  v.  Hutton,  131  CaL  132,  61  Pac.  273, 
63  Pac.  182,  622. 

Under  Code  of  Civil  Procedure,  section  1183, 
giving  materialmen  liens  for  materials  fur- 
nished for  the  construction  of  a  building  or 
other  structure,  a  materialman  furnishing  ma* 
terials  used  in  the  construction  of  a  bridge, 
and  also  used  in  the  construction  of  tempo- 
rary structure  provided  by  the  contractor  for 
use  by  the  owner  during  the  building  of  the 
bridge^  and  then  carried  away  by  the  contrac- 
tor, is  entitled  only  to  a  lien  for  the  materials 
actually  used  in  the  construction  of  the 
bridge.— Stimson  Mill  Co.  v.  Los  Angeles 
Traction  Co.,  141  Cal.  30,  74  Pac.  357. 

Materials  furnished  must  be  actually  used 
in  the  construction  of  structure  against  which 
lien  is  sought  to  be  enforced. — Stimson  Mill 
Co.  V.  Los  Angeles  Traction  Co.,  141  CaL  30, 
32,  74  Pac.  357. 

Nine  contracts  separate  in  form  entered 
into  by  a  municipality  for  the  construction 
of  nine  successive  portions  or  sections  of  a 
tunnel,  after  competitive  bidding  for  each  por- 
tion, will  not,  for  the  protection  of  the  rights 
of  materialmen  and  laborers,  be  treated  as 
constituting  one  indivisible  contract  for  the 
doing  of  the  entire  work  described  in  the  nine 
pap«rS|  merely  because  the  nine  seetions  of 


the  tunnel  were  snccesslve  portions  of  a  single 
and  entire  improvement,  and  the  various  con- 
tracts were  all  entered  into  between  the  same 
parties.— Clark  ▼.  Beyrle.  160  CaL  306,  116 
We.  739. 

f  17.    Otmtnfit  or  conaent  of  owner  in  gen- 


A  party  who,  with  notice  of  the  nature  and 
amount  of  a  contractor's  mechanic's  lien, 
takes  a  conveyance  of  the  property  subject 
to  it,  cannot  be  affected  by  a  subsequent 
alteration  of  the  contractor's  contract.— ^oule 
V.  Dawes,  7  CaL  575. 

Building  contract  for  more  than  two  hun- 
dred dollars,  if  making  false  reference  to  spe- 
cifications, is  void  under  mechanics'  lien  act, 
and  cannot  be  helped  out  by  paroL — Worden 
▼.  Hammond,  37  CaL  61. 

If  a  person  enters  into  the  possession  of  a 
house  and  lot  with  the  consent  of  the  owner, 
and  makes  repairs  on  the  house  by  the  per- 
mission of  the  owner,  under  a  parol  agree- 
ment with  the  owner  to  pay  for  such  repairs, 
and  to  purchase  the  property,  the  mechanics 
and  materialmen  who  furnish  the  materials 
and  do  the  work  can  enforce  a  lien  on  the 
premises  for  their  labor  and  materials  even 
if  the  person  who  makes  the  repairs  does  not 
effect  a  purchase,  since  in  such  case  the  per- 
son who  makes  the  repairs  is  the  agent  of 
the  owner,  and  the  owner's  estate  is  bound  by 
the  lien. — ^Moore  v.  Jackson,  49  CaL  109. 

Owner  of  fee  is  chargeable  with  lien 
created  by  construction  of  building  at  in- 
stance of  lessee  with  knowledge  of  such 
owner. — West  Coast  Lumber  Co.  v.  Newkirk, 
80  CaL  275,  278,  22  Pac.  231. 

Code  of  Civil  Procedure,  section  1183,  rela- 
tive to  mechanics'  liens,  provides  that,  if  the 
amount  of  a  written  contract  between  the 
"owner"  and  his  "contractor"  exceeds  one 
thousand  dollars  the  contract  must  be  filed 
with  the  county  recorder;  otherwise  it  shall 
be  wholly  void.  Held,  that  a  trustee  who 
holds  the  legal  title  to  land  under  a  contract 
whereby  he  is  to  build  a  factory  on  the  land, 
and  then  convey  the  whole  property  to  the 
cestui  que  trust,  is  the  "owner,"  within  sec- 
tion 1183,  though  he  has  already  received  the 
consideration  of  the  contract. — ^Hincklev  v. 
Field's  Biscuit  etc.  Co.,  91  CaL  136,  27  Pac 
594. 

The  main  consideration  in  determinini^ 
whether  the  contract  is  one  of  construction, 
or  of  sale  of  materials,  is  whether  the  labor 
bestowed  upon  the  placing  the  materials  in 
the  building  is  trifling  in  comparison  with 
the  price  of  the  materials,  or  whether  the  ma- 
terials are  trifling  in  comparison  with  the 
labor. — ^Bennett  v.  Davis,  113  CaL  337,  54  Anu 
St.  Bep.  354,  46  Pac.  684. 

A  building  contract  providing  that  "mil 
bills  for  materials  and  labor,  when  indoraed 
by  the  contractor,  will  be  paid  on  demand, 
provided  said  bills  do  not  exceed  seventj-ftw« 
per  cent  of  the  whole  value  of  materials  axkd 
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labor  employed  in  tlie  erection  of  the  buildinfl^ 
to  the  date  of  the  bills/'  and  that  a  fixed 
Bum,  **Tipward  of  twenty -five  per  cent  of  the 
contract  price,  is  to  be  paid  thirty-five  days 
after  the  bnilding  is  completed/'  does  not 
SQbfltantially  depart  from  the  provisions 
found  in  section  1184  of  the  Code  of  Civil 
Procedure.— Brill  v.  De  Turk,  130  Cal.  241, 
62  Pac.  462. 

The  facts  that  an  employee  of  the  agent 
of  the  real  owner,  having  entire  eharse  of 
the  selling  of  the  tract  of  land  of  which  the 
lot  in  question  formed  a  p&rt,  informed  such 
agent  that  the  building  had  been  commenced 
and  subsequently  that  the  work  had  been 
stopped  are  sufilcient  to  put  the  real  owner 
npon  inquiry  as  to  the  construction  of  the 
building  and  to  charge  him  with  knowledge 
thereof,  under  section  1192  of  the  Code  of 
Civil  Procedure. — National  Lumber  Co.  t. 
Whalley,  162  Cal.  224,  121  Pae.  720. 

Consent  of  owner  sufficient.  13  L.  B.  A« 
703. 

Consent  of  owner  sufficient  under  New 
York  mechanics'  lien  law.  13  L.  B.  A. 
703. 

Meaning  of  term  **owner*'  in  New  York 
mechanics'  lien  law.     13  L.  B.  A.  703. 

Mechanic's  Hen  on  realty  for  improve- 
ments made  with  consent  but  not  at 
expense  of  owner.  11  Ann.  Cas.  1082; 
19  Ann.  Cas.  734. 

Mortgagee  as  owner  within  mechanics' 
lien  laws.    39  L.  B.  A.  (N.  S.)  84. 

Necessity  of  contract  with  or  consent  of, 
owner.    11  L.  B.  A.  742. 

''Owner"  as  including  tenant  for  years. 
Ann.  Cas.  1912A,  316. 

Bequiring  another  to  make  improvements 
upon  land  at  his  own  expense  as  a  con- 
sent by  the  owner  which  will  subject 
his  interest  to  a  lien.  11  L.  B.  A. 
(N.  8.)  764. 

Term  "owner^  defined.    13  L.  B.  A.  703. 


§18. 


K'6C68sity  for* 


When  a  person  proceeds  to  construct  a 
building  by  purchasing  material  and  employ- 
ing labor  without  making  any  contract  in 
writing  for  the  construction  of  the  same,  the 
parties  thna  furnishing  material  and  perform- 
ing labor  are  entitled  to  liens,  under  the 
seventeenth  section  of  the  act  of  1862,  con- 
cerning mechanics'  liens,  even  though  the 
amount  of  a  claim  exceeds  two  hundred  dol* 
lars  and  the  second  section  of  said  act,  requir- 
ing contracts  to  be  in  writing,  has  no  appli- 
cation to  saeh  claims. — ^Barber  v.  Beynolds, 
44  Cal.  519. 

Where  amount  of  materials  purchased  is 
less  than  one  thousand  dollars,  code  provi* 
siona  relating  to  written  contract  and  record- 
ing do  not  apply. — 6anta  Monica  Lumber  etc. 
Co.  ▼.  Hege,  119  Cal.  376,  378,  51  Pac.  555. 

Section  1183,  Code  of  Civil  Procedure,  does 
not  make  owner  personally  liable  on  failure 


to  have  contract  in  writing  and  recorded  but 
merely  gives  lien  on  his  property. — Madera 
Flume  etc.  Co.  v.  Kendall,  120  CaL  182,  184, 
65  Am.  St.  Bep.  177,  52  Pac.  304. 

An  agreement  of  the  purchaser  of  estate 
property  to  pay  for  work  done  thereon  under 
a  contract  with  the  executor  does  not  give  the 
contractor  an  equitable  mechanic's  lien  on  the 
property,  where  there  is  no  agreement  on  the 
part  of  the  purchaser  to  create  such  lien. — 
San  Francisco  Pav.  Co.  v.  Fairfield,  134  CaL 
220,  66  Pac.  255. 

An  agreement  of  a  purchaser  of  estate  prop- 
erty to  pay  for  certain  work  being  done 
thereon  will  not  authorize  the  foreclosure  of 
a  mechanic's  lien,  which  the  notice  of  lien 
stated  was  based  on  the  prior  contract  with 
the  executor  alonio,  since  such  purchaser  could 
agree  to  pay  for  the  work,  but  such  agree- 
ment would  not  authorize  a  lien  which  rests 
on  the  notice  of  demand.~San  Francisco  Pav. 
Co.  V.  Fairfield,  134  Cal.  220,  66  Pac.  255. 

The  fact  that  a  purchaser  of  estate  prop- 
erty, who  assumed  a  debt  for  work  done 
thereon  under  a  contract  with  the  executor, 
was  not  disturbed  in  possession,  does  not  es- 
top him  from  denying  a  mechanic's  lien  on 
the  property  for  such  work. — San  Francisco 
Pav.  €o.  V.  Fairfield,  134  Cal.  220,  66  Pac.  255. 

S 19.    Antbofity  to  ocmtraet  or  consent. 

Where  a  mechanic  performs  work  on  the 
property  of  minors  under  a  contract  with  the 
guardian,  the  mechanic's  Uen  cannot  be  en- 
forced, where  the  guardian  has  not  obtained 
an  order  of  the  court  authorizing  her  to  do 
the  work.— Fish  v.  McCarthy,  96  Cal.  484,  31 
Am.  St.  Bep.  237,  31  Pac.  529. 

An  infant  is  not  bound  by  his  contract  for 
the  erection  or  repair  of  a  building. — ^Fish  v. 
McCarthy,  96  Cal.  484,  31  Am.  St.  Bep.  237, 
31  Pac.  529. 

« 

Persons  furnishing  materials  for  the  erec- 
tion of  a  house  by  a  contractor  who  falsely 
represented  himself  to  be  the  owner  of  the 
land  have  a  right  of  lien  upon  the  building, 
which  they  may  foreclose  and  sell  as  against 
the  true  owners  of  the  land;  and  in  the  ab- 
sence of  any  showing  by  them  that  its  re- 
moval would  in  any  wise  injure  their  prop- 
erty, they  will  be  taken  as  having  suffered 
no  injury  by  reason  of  the  sale  and  removal 
of  the  building. — ^Idnck  v.  Meikeljohn,  2  Cal. 
App.  506,  84  Pac.  309. 

Mechanics'  liens  when  buildings  erected 
by  lessee  upon  lessor's  land.  62 
L.  B.  A.  375. 

Mechanic's  lien  upon  building  erected  by 
vendee.    62  L.  B.  A.  380. 

Mechanics'  lien  upon  landlord's  interest 
for  labor  or  materials  furnished  tenant 
for  the  building  or  improvement  remov- 
able by  tenant.    6  L.  B.  A.  (N.  S.)  485. 

Power  of  lessee  to  subject  owner's  inter- 
est to  mechanics'  lien.  23  L.  B.  A* 
(N.  S.)  601,  610. 
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Bight  to  meelianies'  lien  for  improTO- 
ments  made  on  infant's  land  bj  author- 
ity of  goardian.  15  L.  B.  A.  (N.  S.) 
1159. 

Bight  to  meehanie's  lien  on  property  of 
infant  under  contract  made  by  guard- 
ian.    15  Ann.  Caa.  1089. 

f  20.    Form  md  roQ,iiiaite6  of  contract  in  geiL- 


Materialmen  and  mechanics,  who  ha^e  fur- 
nished materials  and  performed  labor  for  a 
party  who  proceeds  to  erect  a  building  with- 
out making  a  contract  with  anyone  for  the 
erection  of  the  same  are,  under  section  17  of 
the  lien  act,  entitled  to  their  liens  on  the 
building  without  making  a  written  contract, 
although  the  labor  done  or  materials  fur- 
nished exceed  two  hundred  dollars  in  value. — 
Barber  ▼.  Beynolds,  33  Cal.  497. 

Specifications  are  an  essential  part  of  con- 
tract. If  referred  to  as  annexed,  and  not 
annexed,  contract  and  lien  are  yoid. — ^Worden 
▼.  Hammond,  37  Cal.  01.  . 

Under  Code  of  Civil  Procedure,  section 
1183,  where  the  contract  price  is  less  than  one 
thousand  dollars  the  contract  need  not  be 
written.— ^idlinger  ▼.  Kerkow,  82  Cal.  42,  22 
Pac.  932. 

Code  of  Civil  Procedure,  section  1183,  which 
gives  mechanics  a  lien  on  buildings,  etc.,  for 
work  and  materials,  but  provides  that,  where 
the  amount  agreed  on  exceeds  one  thousand 
dollars,  the  contract  is  void  unless  in  writing, 
has  no  application  to  a  contract  to  construct 
a  sidewalk  in  a  city;  but  such  a  contract  may 
be  oral,  under  section  1191,  which  provides 
for  a  lien  for  the  construction  of  sidewalks, 
but  does  not  require  a  writing. — Kreusberger 
V.  Win^^eld,  96  Cal.  251,  31  Pac.  109. 

The  mechanic's  lien  statute  does  not  require 
that  the  contract  for  erecting  a  building  shall 
be  signed  by  the  owner,  and  it  is  sufficient  if 
it  be  signed  by  the  reputed  owner. — ^Dunlop  ▼. 
Kennedy,  4  Cal.  Unrep.  196,  34  Pac.  92. 

A  contract  for  erecting  a  building,  and 
also  for  improvements  on  an  adjoining  lot  run- 
ning "westerly,"  is  not  avoided  by  the  fact 
that  the  recorded  memorandum  of  the  con- 
tract erroneously  uses  the  word  "easterly,"  nor 
is  the  sufficiency  of  the  memorandum  de- 
stroyed.— Dunlop  V.  Kennedy,  4  Cal.  Unrep. 
196,  34  Pac.  92. 

Failure  of  the  contract  for  erecting  a  build- 
ing to  comply  substantially  with  Code  of  Civil 
Procedure,  sections  1183,  1184,  relating  to 
mechanics'  liens,  does  not  render  the  contract 
Yoid. — ^Dunlop  v.  Kennedy,  4  Cal.  Unrep.  196, 
34  Pac.  92. 

Code  of  CivU  Procedure,  section  1183,  relat- 
ing to  mechanics'  liens,  provides  that  all  con- 
tracts shall  be  in  writing  when  the  amount 
exceeds  one  thousand  dollars,  and  shall  be 
subscribed  by  the  parties  thereto,  and  such 
contract,  or  a  memorandum  thereof,  shall,  be- 
fore the  work  is  commenced,  be  filed  in  the 


county  recorder's  office,  etc  Held,  that  aueh 
memorandum  need  not  be  signed  or  subscribed 
by  the  parties. — Joost  v.  Sullivan,  111  CaL 
286,  43  Pac.  896. 

A  contract  to  erect  a  house  in  conformity 
with  plans  prepared  by  and  in  the  possession 
of  a  designated  arcMtect,  filed  with  the  re- 
corder without  a  copy  of  the  plans,  does  not 
comply  with  Code  of  Civil  Procedure,  section 
1183,  which  requires  building  contracts  to  be 
in  writing,  and  to  be  filed  before  work  is 
commenced. — ^Pierce  v.  Birkholm,  115  Cal.  657, 
47  Pac.  681. 

A  contract  to  furnish  a  new  plant  of  ma- 
chinery for  iceworks  to  be  placed  in  a  build- 
ing and  upon  foundations  to  be  provided 
therefor  by  the  owner,  is  not  within  the  pur- 
view of  the  mechanics'  lien  law,  and  no  record 
is  required  to  be  made  of  such  a  contract  to 
insure  its  validity,  though  the  contract  price 
is  more  than  one  thousand  dollars. — ^Bryson  v. 
McCone,  121  Cal.  153,  53  Pac.  637. 

A  building  contract  referred  to  plans  and 
specifications  as  having  been  signed  by  the 

Sarties  as  is  required  by  Code  of  Civil  Proee- 
ure,  section  1183,  as  a  condition  to  the  con- 
tract's validity,  but  which  in  fact  were  never 
signed.  Held  a  misreference  or  misdescrip- 
tion which  could  not  be  cured  by  any  oral 
waiver  or  oral  agreement  so  as  to  validate  the 
contract  in  support  of  a  lien. — ^Donnelly  t. 
Adams,  127  Cal.  24,  59  Pac.  208. 

A  building  contract  payable  partly  in  mate- 
rials and  partly  in  money  is  valid;  and  if 
properly  recorded,  all  lien  claimants  have  no- 
tice of  its  terms,  and  are  bound  thereby;  and 
the  value  of  the  contract  price  is  the  measure 
of  the  owner's  liability. — Stimson  Mill  Co.  v. 
Braun,  136  Cal.  122,  89  Am.  St.  Bep.  116.  57 
L.  B.  A.  726,  68  Pac.  481. 

A  building  contract  was  not  rendered  in- 
valid by  reason  of  the  fact  that,  instead  of 
describing  the  specifications  in  detail,  it  re- 
ferred to  an  adjoining  house,  and  portions  of 
work  therein,  as  patterns  and  samples  for  the 
corresponding  portions  of  the  work  contracted 
for, — California  Iron  Const.  Co.  v.  Bradbury, 
138  Cal.  328,  71  Pac.  346.  Behearing  denied, 
138  Cal.  328,  71  Pae.  617. 

Section  1183  of  the  Code  of  Civil  Procedure 
does  not  require  that  the  building  contract 
filed  for  record  shall  state  the  amount  to  be 
paid  thereunder,  nor  that  it  shall  show  on 
its  face  whether  that  amount  is  greater  or 
less  than  one  thousand  dollars.  Such  re- 
quirement only  applies  to  what  is  to  be  in- 
serted in  the  "memorandum,"  which  may  be 
filed  in  case  the  parties  do  not  choose  to  file 
the  contract  itself. — Snell  v.  Bradbury,  139 
CaL  379,  73  Pac.  150.  .     * 

Where  there  were  two  contracts,  one  to 
erect  a  two-story  building,  and  the  other  to 
add  a  third  story  thereto,  each  of  which  was 
for  more  than  one  thousand  dollars,  and  each 
provided  that  the  work  should  be  done  aeeord- 
ing  to  certain  plans  and  specifications,  as  to 
the  first  of  which  contract  no  spedficatioB* 
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were  signed,  and  as  to  tlie  second  of  which  no 
specifications  were  filed,  both  contracts  were 
Toid. — Coghlan  t.  Salratore  Quartararo,  15 
GaL  App.  662,  115  Pac.  664. 

The  contracts  being  yoid,  the  plaintiffs  were 
each  entitled  to  a  lien  for  the  full  amount  of 
the  materials  and  labor  furnished  and  put  into 
the  building,  without  regard  to  the  contract 
price,  or  the  balance  remaining  unpaid  in  the 
owner's  hands;  and  the  court  properly  refused 
to  allow  the  owner  to  apportion  the  residue 
of  the  contract  price  pro  rata  between  the 
lien  claimants. — Coghlan  t.  Salvatore  Quar- 
Uraro,  15  Cal.  App.  662,  115  Pac.  664. 

Where  the  complaint  alleges  that  it  was 
agreed  between  the  parties  to  the  contract 
that  the  plaintiff  should  be  paid  for  the  labor 
and  materials,  "the  actual  cost  of  the  said 
materials  and  the  labor,  plus  ten  per  cent,  and 
the  reasonable  value  to  be  determined  by  the 
amount  of  work  and  labor  done  by  said 
Peterson,  when  the  work  was  actually  finished 
and  compkted,"  it  shows  a  substantial  de- 
parture from  the  statute,  as  to  terms  of  pay- 
ment, which  also  avoids  the  contract. — ^Peter- 
son  T«  Freiermuth,  17  Cal.  App^  600,  121  Pae. 
299. 

Where  there  is  no  showing  in  the  complaint 
that  the  owners  of  the  premises  authorized 
the  improvements,  which  were  contracted  for 
with  the  lessee  alone,  or  that  the  owners  were 
in  any  manner  connected  with  the  contract, 
or  that  there  was  any  privity  of  contract, 
express  or  implied,  between  such  owners  and 
the  lessee  as  to  the  improvement  of  the  struc- 
ture occupied  by  the  lessee,  the  mere  fact 
stated  that  the  premises  were  demised  to  the 
lessee  raised  no  implied  contract  to  be  an- 
swerable for  the  contracts  of  the  lessee. — 
Peterson  v.  Freiermuth,  17  Cal.  App.  600,  121 
Pac.  209. 

§21.    Implied  consent  or  eontr»et»  or 

notice* 

The  owner  of  land  upon  which  a  building  it 
constructed  by  his  lessee  is  chargeable  with 
eonstructive  notice  of  the  erection,  although 
the  building  is  partly  on  adjoining  land 
owned  by  others. — ^Harmon  Lumber  Co.  ▼• 
Brown,  165  Cal.  193,  131  Pac.  368. 

The  owner  of  land  is  chargeable  with  con- 
structive notice  of  the  erection  thereon  of  the 
building  by  his  lessee,  where  the  lease  re- 
quires the  lessee  to  erect  the  building  with 
all  reasonable  dispatch  and  vests  the  owner- 
ship thereof  in  the  lessor  upon  the  termina- 
tion of  the  lease. — ^Harmon  Lumber  Co.  v. 
Brown,  165  Cal.  193,  131  Pac.  368. 


§22. 


Description  of  property  or  duw- 


«ct«r  of  work. 

A  recorded  contract  between  a  contractor 
and  the  owner  of  a  building  to  be  erected 
for  a  price  of  more  than  one  thousand  dollars 
is  not  required  by  the  statute  to  contain  a 
description  of  the  property  to  be  affected 
thereby,  and  a  failure  to  insert  the  descrip- 


tion will  not  invalidate  it.^-San  Diego  Lum- 
ber Co.  V.  Wooldredge,  90  Cal.  574,  27  Pac.  431. 

Contract  for  erection  of  building  need  not 
contain  description  of  the  property  upon 
which  the  building  is  to  be  erected. — Taney 
V.  Morton,  94  Cal.  558,  29  Pac.  1111. 

It  is  immaterial  that  the  contract  does  not 
expressly  refer  to  the  plans  and  specifications 
as  a  part  thereof,  where  it  appears  that  they 
did  in  fact  form  a  part  of  it,  and  without 
them  it  would  be  too  indefinite  and  uncertain 
to  meet  the  requirements  of  the  statute.*^ 
Greig  v.  Riordan,  99  Cal.  316,  33  Pac  913. 

A  contract  for  erecting  a  building,  and  also 
for  improvements  on  an  adjoining  lot  running 
"westerly,"  is  not  avoided  by  the  fact  that 
the  recorded  memorandum  of  the  contract 
erroneously  uses  the  word  "easterly''  nor  is 
the  sufficiency  of  the  memorandum  destroyed. 
Dunlop  V.  Kennedy,  4  Cal  Unrep.  196,  34  Pac. 
92. 

A  memorandum  of  a  contract  for  a  building 
costing  over  one  thousand  dollars,  filed  in  the 
recorder's  office,  in  which  the  only  description 
of  the  property  and  of  the  work  to  be  done 
is  that  "the  building  is  to  be  a  frame  build- 
ing," is  fatally  defective. — ^Blythe  v.  Torre,  4 
Cal.  Unrep.  912,  38  Pac.  639. 

The  memorandum  of  a  building  contract, 
filed  in  the  recorder's  office  under  Code  of 
Civil  Procedure,  section  1183,  which  recites 
that  the  contract  is  for  the  erection  of  a 
two-story  building,  giving  its  dimensions,  "in 
a  workmanlike  manner,  in  conformity  with 
the  plans,  drawings^  and  specifications  for  the 
same"  made  by  a  certain  architect,  which  "are 
to  be  kept  and  remain  in  the  office  of  said 
architect,"  subject  to  inspection  does  not  suf- 
ficiently state  "the  general  character  of  the 
work  to  be  done." — Butterworth  v.  Levy,  104 
Cal.  506,  38  Pac.  897. 

A  memorandum  of  a  building  contract  filed 
in  the  recorder's  office,  recited  that  the  gen- 
eral character  of  the  work  to  be  done  was 
raising,  and  making  alterations,  additions, 
and  repairs  to  a  two-story  frame  building^  to 
be  used  for  two  tenements,  etc.  Held,  that 
such  memorandum  sufficiently  showed  the 
general  character  of  the  work  to  be  done. — 
Joost  V.  Sullivan,  111  Cal.  286,  43  Pac.  896. 

Where  a  contract  for  the  erection  of  a 
building  provides  that  it  is  to  be  constructed 
"conformable  to  the  drawings  and  specifica* 
tions  .  .  .  signed  by  the  parties  and  hereunto 
annexed,"  the  reference  is  fully  satisfied  by 
pages  of  specifications  and  sheets  of  draw- 
ings fastened  together  and  annexed  to  the 
contract  and  signed  on  the  last  page  thereof 
by  the  parties.  So  fastened  together  and  an- 
nexed to  the  contract  the  drawings  and  speci- 
fications in  fact  constitute  one  document  fully 
identified  as  to  the  signatures  of  the  parties 
in  the  manner  required  by  the  contract  by 
the  signatures  on  the  last  page.  Such  a  con- 
tract complies  with  the  requirements  of  the 
mechanics'  lien  law,  and  is  a  valid  contract  as 
between  the  owner  and  the  contractor. — Howe 
▼.  Schmidt,  151  Cal.  436,  90  Pac.  1056. 
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123. 


SttpulAtioitB  for  pftymonts. 


A  mechanie's  lien  may  be  maintained  upon 
a  contract  calling  for  "cash  upon  demand,  in 
gold  coin  of  the  United  States."  'this  is 
sufficiently  definite  and  explicit,  and  indicates 
with  reasonable  certainty  the  terms,  time 
given,  etc. — ^Blackman  v.  Marsieano,  61  Gal. 
638. 

The  statutes  of  this  state  do  not  make  a 
building  contract  void  upon  any  other  default 
than  a  failure  to  record  it,  if  the  price  is 
more  than  one  thousand  dollars;  and  it  is  not 
rendered  void  by  the  fact  that  the  final  pay- 
ment  is  to  become  due  thirty  days  after  the 
completion  of  the  building  instead  of  thirty- 
five  days  thereafter,  as  required  by  section 
1183  of  the  Code  of  Civil  Procedure.— San 
Diego  Lumber  Co.  v.  Wooldredge,  90  Cal.  574, 
27  Pac.  431. 

The  contract  provided  for  the  payment  of 
five  thousand  five  hundred  dollars  for  all  work 
and  material,  three-fourths  payable  in  install- 
ments as  the  work  progressed,  the  other 
fourth  thirty-five  days  after  completion,  with 
an  obligation  to  pay  for  materials  when  used, 
and  work  as  it  was  rendered  weekly.  Held, 
that  such  contract  was  a  substantial  state- 
ment of  "the  amounts  of  all  partial  payments, 
together  with  the  times  when  such  payments 
shall  be  due  and  payable,"  required  under  the 
Code  of  Civil  Procedure,  section  1183. — Reed 
V.  Norton,  90  Cal.  590,  26  Pac.  767,  27  Pac. 
426. 

The  contract  providing  that  the  owner 
should  pay,  upon  the  written  order  of  the 
contractor,  the  materialmen  when  the  ma- 
terials were  used  in  the  building,  and  also 
pay  the  mechanics  and  laborers  at  the  end 
of  every  week  for  work  performed,  such  pay- 
ments are  specific  enough  as  to  time  and 
amounts  to  comply  with  Code  of  Civil  Pro- 
cedure section  1184,  which  requires  the  eon- 
tract  price  to  be  made  payable  in  install- 
ments at  specified  times  after  commencement 
of  the  work,  or  completion  of  specified  por- 
tions, or  of  the  whole  work. — Beed  v.  Nor- 
ton, 90  Cal.  590,  26  Pac.  767,  27  Pac.  426. 

Under  Code  of  Civil  Procedure,  section 
1184,  declaring  void  all  contracts  for  labor 
and  materials  expended  on  buildings,  except 
that  of  the  contractor,  unless  the  whole  con- 
tract price  is  payable  in  money,  a  painter 
who  contracts  to  paint  a  hotel  is  an  original 
contractor,  and  the  contract  is  not  void  be- 
cause part  of  the  price  is  to  be  paid  in  land. — 
Baird  v.  Peall,  92  Cal.  235,  28  Pac.  285. 

A  contract  is  void,  which  provides  that  "the 
last  payment  shall  be  made  thirty-five  days 
after  completion  of  the  work,"  without  speci- 
fying the  amount  of  such  payment. — Wil- 
lamette Steam  Mills  Lumbering  etc.  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229,  29  Pae. 
629. 

Under  Code  of  Civil  Procedure,  section 
1184,  requiring  inter  alia  that  at  least  twen- 
ty-five per  cent  of  the  contract  price  for  the 
construction  *%!  a  building  shall  be  made  pay- 


able at  least  thirty-five  days  after  completion 
of  contract,  and  declaring  that  the  contract 
shall  be  void  if  it  does  not  conform  substan- 
tially with  the  provisions  of  the  section,  it 
does  not  affect  the  validity  of  the  contract 
that,  after  providing  for  such  retention,  pay- 
ment before  the  expiration  of  the  thirty-five 
days  is  allowed,  if  the  contractor  shows  re- 
ceipts and  gives  bonds  that  all  bills  be  paid, 
and  that  no  claims  exist  against  the  premises. 
Yancy  v.  Morton,  94  Cal.  558,  29  Pac.  1111. 

A  contract  for  erecting  a  building,  which 
provides  that  twenty-five  per  cent  of  the  sum 
to  be  paid  shall  remain  unpaid  until  thirty- 
five  days  after  completion  of  the  building, 
and  the  remainder  be  paid  in  partial  pay- 
ments equal  to  seventy-five  per  cent  of  the 
value  of  the  work  and  material  done  and  fur- 
nished at  the  time  of  such  payments,  suffi- 
ciently complies  with  Code  of  Civil  Procedure, 
section  1184,  providing  that  the  contract  price 
shall,  by  the  terms  or  the  contract,  be  made 
payable  in  installments  at  specified  times 
after  commencement  of  the  work,  and  on  the 
completion  of  the  work,  provided  that  at  least 
twenty-five  per  cent  of  the  whole  contract 
j)rice  shall  be  made  payable  at  least  thirty- 
five  days  after  final  completion  of  the  con- 
tract.— Dunlop  T.  Kennedy,  4  Cal.  Unrep.  196, 
34  Pac.  92. 

Where  contract  price  does  not  exceed  one 
thousand  dollars,  section  1184,  Code  of  Civil 
Procedure  does  not  apply,  and  parties  may 
contract  for  payment  of  entire  amount  of 
contract  before  commencement  of  work,  or 
that  payment  should  not  be  made  until  whole 
building  is  completed. — Denison  t.  Borrell, 
119  Cal.  180,  182,  51  Pac.  1. 

Under  Code  of  Civil  Procedure  seetioB 
1184,  providing  that  twenty-five  per  cent  of 
a  builder's  contract  price  shall  be  made  pay- 
able at  least  thirty-five  days  after  comple- 
tion of  the  contract,  and  that  no  payment 
made  before  it  is  due  under  the  contract  shall 
be  valid  to  defeat  liens,  a  contract  providing 
that  the  last  payment  shall  be  made  "within 
thirty-six  days"  after  completion  of  the  con- 
tract is  not  void. — ^West  Coast  Lumber  Co.  ▼. 
Enapp,  122  Cal.  79,  54  Pac.  533. 


A  building  contract^  duly  executed  and 
corded,  providing  that  "all  bills  for  material 
and  labor,  when  indorsed  by  the  contractor, 
will  be  paid  on  demand;  provided,  that  said 
bills  for  material  and  labor  do  not  exceed 
seventy-five  per  cent  of  the  value  of  the  ma- 
terial and  labor  employed  in  the  erection  of 
said  building  up  to  the  date  of  said  bills,** 
is  sufficiently  specific  as  to  the  time  and 
amounts  of  such  payments  to  substantially 
comply  with  the  mechanic's  lien  law  (Code 
Civ.  Proc,  sec.  1184),  which  requires  that  the 
contract  price,  by  the  terms  of  the  contract, 
shall  be  made  payable  in  installments  at 
specified  times  after  the  commencement  of  tbe 
work,  or  on  the  completion  of  specified  por* 
tions  of  the  work,  or  on  the  completion  of  tlie 
whole  work;  and  hence  laborers  and  material- 
men could  not  acquire  a  mechaaie's  Hea  on 
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the  building.— Brin  ▼.  D«  Turk,  130  C«l.  241, 
62  Pac.  462. 

A  building  contract,  where  the  contract 
priee  is  less  than  one  thousand  dollars,  need 
not  be  in  writing  nor  recorded,  and  the  pro- 
▼isioBs  of  section  1184  of  the  Code  of  Civil 
Proeedare,  with  reference  to  the  retention  of 
twenty-five  per  cent  of  the  contract  price,  do 
not  applj.  The  whole  contract  price  may  be 
paid  in  advance,  or  upon  completion  of  the 
work,  or  in  such  installments  as  the  parties 
may  agree  upon,  and  the  installments  are 
sabjeet  to  change  by  agreement,  both  as  to 
time  and  amount. — Southern  California  Lum- 
ber Co.  y.  Jones,  133  Cal.  242,  65  Pac.  378. 

Code  of  Civil  Procedure,  section  1184,  re- 
lative to  mechanic's  liens,  requires  that  the 
contract  priee  be  made  payable  in  install- 
ments at  specified  times,  and  that  twenty-five 
per  cent  must  be  payable  at  least  thirty-five 
days  after  completion  of  the  work.  Held, 
that  such  statute  does  not  require  that  a 
building  contract  shall  state  either  the  amount 
of  each  payment  or  the  total  amount  of  them 
all.— Snell  v.  Bradbury,  139  Cal.  379,  73  Pac. 
150. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides that  a  building  contract  which  is  for 
more  than  one  thousand  dollars,  or  a  memo- 
randum thereof  setting  forth  the  total 
amount  to  be  paid  thereunder,  ete.,  must  be 
filed  with  the  county  recorder,  or  the  contract 
shall  be  void,  and  those,  other  than  the  con- 
traetor,  furnishing  materials,  shall  have  a 
lien  therefor.  Held,  that  the  requirement  as 
to  what  shall  be  stated  applies  only  to  the 
memorandum,  and  not  to  the  contract  itself, 
and  the  statutory  provision,  being  highly 
penal,  will  not  be  construed  to  mean  that  the 
contract  should  state  the  amount  to  be  paid 
either  in  one  sum  or  in  detail. — Snell  v.  Brad- 
buy,  139  Oal.  379,  73  Pac.  150. 

The  provision  in  such  contract  making  the 
whole  of  the  contract  priee  due  and  payable 
at  the  completion  of  the  building  is  a  sub- 
stantial departure  from  the  provision  of  sec- 
tion 1184  of  the  Code  of  Civil  Procedure  de- 
claring that  one-fourth  of  the  price  must  not 
be  payable  until  thirty-five  days  thereafter, 
and  that  within  thirty  days  after  completion 
every  person  who  has  performed  labor  on  the 
building  or  furnished  materials  therefor  may 
file  a  notice  of  his  claim  of  lien. — Merced 
Lumber  Co.  v.  Bruschi,  152  Cal.  372,  92  Pac. 
844. 

Under  section  1184  of  the  Code  of  Civil 
Procedure,  where  the  contract  price  for  the 
erection  of  a  building  exceeds  one  thousand 
dollars,  the  effect  of  a  provision  in  the  con- 
tract, requiring  that  the  final  payment  of  one- 
fourth  of  the  price  shall  be  made  at  the  com- 
pletion of  the  building  instead  of  at  least 
thirty-five  days  thereafter,  is  to  give  to  all 
persons  except  the  contractor  a  right  of  lien 
for  the  value  of  the  labor  done  and  materials 
furnished  by  them  which  are  used  in  the  build- 
ing; and  a  person  otherwise  entitled  to  such 
lien  doea  not  forfeit  his  right  thereto  by  the 


payment  to  him  pro  rata,  with  other  persons 
entitled  to  liens,  of  the  balance  due  on  the 
contract  price.  The  judgment  foreclosing  such 
a  lien  cannot  provide  for  a  personal  judgment 
against  the  owner  for  any  balance  remaining 
due  the  claimant  after  the  application  of  the 
proceeds  of  the  property  thereon. — Merced 
Lumber  Co.  v.  Bruschi,  152  Cal.  372,  92  Pae. 
844. 

The  mere  statement  in  the  contract,  for  the 
benefit  of  the  contractor,  that  the  owner 
might  pay  the  whole  amount,  when  receipts 
were  produced,  cannot  be  construed  as  a  sub- 
stantial compliance  with  the  statute  as  to 
the  last  payment,  or  even  an  attempt  in  that 
direction,  where  it  appears  that  the  whole 
contract  price  was  payable  upon  completion, 
and  the  last  payment  was  treated  by  the  par- 
ties as  the  completion  payment,  the  amount 
of  which  was  depleted  by  the  expenses  of 
completion  made  necessary  by  the  contrac- 
tor's abandonment  of  the  contract. — Stimson 
Mill  Co.  V.  Nolan,  5  Cal.  App.  754,  91  Pae. 
262. 

Where  the  work  on  a  building  to  cost  three 
thousand,  one  hundred  dollars  was  commenced 
and  materials  furnished  prior  to  the  execution 
and  record  of  the  contract,  and  it  omitted  to 
provide  for  the  final  payment  of  twenty-five 
per  cent  of  the  contract  price  at  least  thirty- 
five  days  after  completion  of  the  building,  the 
contract  is  void  as  to  all  persons  performing 
labor  or  furnishing  materials  on  the  building. 
Stimson  Mill  Co.  v.  Nolan,  5  Cal.  App.  754,  91 
Pae.  262. 

Where  a  building  contract  fails  to  reserve 
twenty-five  per  cent  of  the  contract  price 
after  the  completion  of  the  building,  as  re- 
quired by  section  1184  of  the  Code  of  Civil 
Procedure,  and  reserves  only  twenty  per  cent 
thereof,  the  contract  is  invalid  as  against  the 
claimants  of  mechanics'  liens,  who  are  en- 
titled to  enforce  their  liens  as  if  there  were 
no  contract,  and  their  work  had  been  done 
or  materials  furnished  at  the  special  instance 
and  request  of  the  owner  of  the  building. — 
Nofziger  Lumber  Co.  v.  Solomon,  18  Cal.  App, 
621,  110  Pac.  474. 

|24.    Filing  and  recording  coatract 

Contracts  for  roofing  and  to  lay  the  same  in 
asphalt  pitch,  and  to  furnish  and  set  roofing 
tile,  are  not  contracts  for  construction  work, 
but  for  materials  and  work  to  be  done  in 
their  use. — California  Portland  Cement  Co.  v. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692,  118 
Pac.  103,  113. 

A  contract  to  furnish  elevators,  as  materials 
to  be  inserted  in  the  building,  for  a  sum  ex- 
ceeding one  thousand  dollars,  is  not  to  be 
deemed  a  contract  for  construction;  and  the 
statute  requiring  building  contracts  which  pro- 
vide for  a  payment  of  more  than  one  thou- 
sand dollars  to  be  recorded  does  not  apply 
to  such  contract. — California  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App.  692, 
118  Pac.  103,  113. 
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^  A  lien  was  properly  allowed  for  special 
lighting  fixtures  manniaetured  at  the  factory 
of  the  claimant  and  installed  in  the  builiUng, 
though  the  work  of  installing  them  was  a  very 
small  part  of  the  total  compensation  therefor. 
The  fact  that  the  total  yalue  of  the  fixtures 
was  two  thousand,  nine  hundred  dollars  re- 
quired no  record  of  the  contract  therefor. 
The  lighting  fixtures,  when  attached  to  the 
building,  became  a  part  of  the  completed 
structure. — California  Portland  Cement  Co.  ▼. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692,  118 
Pac.  103,  113. 

Under  the  tenns  of  section  1183  of  the 
Code  of  Civil  Procedure  and  of  the  decisions 
affirming  the  same,  it  is  expressly  required 
that  all  contracts  for  labor  to  be  performed 
or  materials  to  be  furnished  as  specified 
therein,  for  the  construction,  alteration,  ad- 
dition to  or  repair  of  any  structure,  where 
the  amount  agreed  to  be  paid  under  such 
contracts  exceeds  the  sum  of  one  thousand 
dollars,  shall  be  wholly  void  unless  the  same 
be  in  writing,  and,  before  the  commencement 
of  the  work,  filed  as  said  section  requires. 
Since  the  complaint  shows  noncompliance 
with  that  section,  it  precludes  recovery.— 
Peterson  v.  Freiermuth,  17  Cal.  App.  609,  121 
Pac.  299. 

The  f  aet  that  the  verbal  contract  was  made, 
does  not  specify  the  contract  price  and  the 
materials  cannot  be  set  up  as  an  excuse  for 
failure  to  commit  such  contract  to  writing 
and  to  file  it  as  prescribed  by  law.  It  was 
the  duty  of  the  parties  to  have  first  ascer^ 
tained  at  least  the  approximate,  if  not  the 
precise,  cost  of  the  labor  and  materials  es- 
sential to  the  completion  of  the  contract,  and 
thus  have  determined  whether  to  entitle  the 
contractor  to  a  lien  the  contract  was  one 
which  the  statute  requires  to  be  in  writing; 
especially  where  it  must  have  been  apparent 
when  the  contract  was  made,  from  the  ex- 
tent of  the  work  to  be  done  and  the  materials 
to  be  furnished,  that  the  aggregate  contract 

?rice  would  far  exceed  one  thousand  dolUars. 
eterson  v.  Freiermuth,  17  Cal.  App.  609,  121 
Pac.  299. 

Where  tHe  contract  calls  for  completion  of 
the  work  according  to  certain  plans  and  speci- 
fications, it  is  settled  that  the  plans  and 
specifications  are  an  essential  part  of  the  con- 
tract, and  must  be  filed  therewith,  otherwise 
there  is  a  failure  to  file  the  contract  as  re- 
quired in  section  1183  of  the  Code  of  Civil 
Procedure,  and  no  recovery  could  be  had  there- 
under, even  if  the  contract  in  other  respects 
was  signed  and  filed. — PetersQU  v.  Freiermuth, 
17  Cal.  App.  609,  121  Pac  299. 

§  25.    Oompletlon  according  to  contract. 

Where  the  written  contract  for  a  building 
is  altered  by  an  executed  oral  agreement  and 
the  work  is  completed  according  to  the  con- 
tract as  altered,  the  lien  is  not  lost  by  a 
failure  to  complete  the  work  according  to  the 
terms  of  the  written  contract. — Anderson  v. 
Johnston,  120  Cal.  657,  53  Pac.  264. 

Performance  of  contract  as  a  condition 
precedent.    13  L.  B.  A.  705. 


§  26.    Notice  or  protest  by  owner  to  prevent 
lifln». 

When  a  contractor  abandons  contract  be- 
fore completion,  owner  cannot  complete  work 
at  his  expense  without  giving  notice  required 
by  the  contract. — Quale  v.  Moon,  48  Cal.  478. 

If,  in  an  action  to  enforce  a  mechanic's 
lien  created  by  a  lessee,  the  premises  belonged 
to  a  corporation,  and  its  president  visited  the 
same  while  the  work  was  going  forward  and 
was  informed  of  the  same,  it  is  prima  facie, 
sufficient  to  charge  the  corporation  with  the 
knowledge  of  the  fact  that  work  was  being 
done,  and  if  corporation  gives  no  notice  that 
it  will  not  be  responsible,  its  estate  in  the 
premises  may  be  sold  for  the  lien,  as  well 
as  the  estate  of  the  lessee. — Phelps  v.  Max- 
weU's  Creek  Gold  Min.  Co.,  49  Cal.  336. 

In  an  action  to  enforce  a  mechanic's  lien 
for  materials  claimed  to  have  been  furnished 
to  a  corporation  with  its  knowledge,  it  ap- 
peared that  on  one  occasion  only,  a  director 
was  present  during  the  construction  of  the 
building.  Held,  that  the  corporation  was  not 
chargeable  with  knowledge. — ^Lothian  v. 
Wood,  55  CaL  159. 

Holder  of  a  deed  of  trust,  given  as  security, 
is  not  required  to  give  notice  that  he  will 
not  be  liable  for  mechanic's  lien. — ^Williams 
V.  Santa  Clara  Min.  Assn.,  66  CaL  193,  200, 
5  Pac.  85. 

Code  of  Civil  Procedure,  section  1185,  pro- 
vides that,  if  the  person  causing  the  construc- 
tion of  a  building  on  land  does  not  own  the 
fee  simple  thereof,  then  only  his  interest  in 
such  land  shall  be  subject  to  the  contractor's 
lien  for  such  building;  and  section  1192  pro- 
vides that,  when  the  construction  of  a  build- 
ing upon  land  is  known  to  the  owner  of  any 
interest  therein,  such  interest  shall  be  sub- 
ject to  the  contractor's  liexi.  Held  that, 
where  the  construction  is  at  the  instance  of  a 
leaseholder,  with  the  knowledge  of  the  owner 
of  the  fee,  not  only  the  leasehold  interest, 
but  also  the  fee,  is  subject  to  such  lien. — 
West  Coast  Lumber  Co.  v.  Newkirk,  80  CaL 
275,  22  Pac.  231. 

Conceding  that  a  mine  owner  might  relieve 
himself  from  liability  for  materials  furnished 
a  contractor  by  properly  posting  a  notice  re- 
pudiating his  liability,  a  notice  not  posted 
in  a  conspicuous  place,  as  required  by  the 
statute,  will  not  have  that  effect  as  against 
a  materialman  without  actual  knowledge  of 
the  posting  of  the  notice. — Silvester  v.  Coe 
Quartz  Mine  Co.,  80  Cal.  510,  22  Pac.  217. 

Where  a  lease  of  land  contains  nothing  to 
ut  third  persons  on  notice  that  buildings  to 
e  erected  thereon  by  the  tenants  will  not 
inure  to  the  landlord's  benefit,  and  become 
part  of  the  realty,  the  landlord,  who  has 
stood  by  and  seen  the  tenants  erect  a  iBTjge 
and  costly  building  on  the  land,  without  giv- 
ing any  notice  under  Code  of  Civil  Procedure, 
section  1192,  that  he  will  not  be  responsible 
for  the  same,  cannot  be  heard  to  say  that  tb» 
tenants  have  the  right  to  remove  the  buld* 
ing   at   the   expiration   of   their   term,  aaA 
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tliereby  depriTe  materialmen  of  their  lien  on 
his  land  for  material  furnished  for  tiie  build- 
ing.— West  Coast  Lumber  Co.  ▼.  Apfield,  86 
Cal.  335,  24  Pac.  993. 

Code  of  Civil  Procedure,  section  1192,  pro- 
vides that  the  owner's  interest  in  land  shall 
be  subject  to  mechanics'  liens  for  the  erection 
of  a  building  thereon  under  contract  with 
the  lessee,  where  the  owner  knows  of  the 
erection  of  such  building  and  fails  to  give 
notice  that  he  will  not  be  responsible  for  it. 
Held,  that  the  owner's  interest  maj^  be  sold 
on  foreclosure  of  such  mechanic's  hen  where 
he  knew  of  the  erection  of  the  building,  and 
after  its  completion,  made  a  payment  to 
plaintiff  on  account  of  his  work. — Harlan  v. 
Stufflebeem,  87  Cal.  508,  25  Pac.  686. 

Owner's  interest  is  liable  for  work  ordered 
by  lessee  if  former  fails  to  give  notice  under 
section  1192,  Code  of  Civil  Procedure. — Har- 
lan T.  Stufflebeem,  87  Cal.  508,  513,  25  Pac 
686. 

Vendor  knowing  that  vendee  is  construct- 
ing building  on  land  sold  must  give  notice 
that  he  wiU  not  be  responsible,  else  his  in- 
terest is  subject  to  liens  filed  under  section 
1192,  Code  of  Civil  I^ocedure. — Avery  v. 
Clark,  87  Cal.  619,  627,  628,  22  Am.  St.  Bep. 
272,  25  Pae.  919. 

One  who  allowed  the  owner  of  a  house  to 
move  it  onto  lots  owned  by  him,  with  the 
understanding  that  it  would  remain  but  a  few 
days,  is  not  required  to  post  notices  within 
three  days,  as  provided  in  Code  of  Civil  Pro- 
cedure, section  1192,  to  escape  liability  for 
a  mechanic's  lien  claimed  for  materials  used 
in  the  house,  the  house  being  personal  prop- 
erty while  remaining  on  his  lots. — Fresno 
Iioan  etc.  Bank  v.  Husted,  5  CaL  IJnrep.  715, 
49  Pac.  195. 

Where  a  lessor  gives,  permission  to  a  lessee 
to  erect  a  building,  he  has  knowledge  of  its 
construction,  so  that  his  failure  to  give  the 
notice  required  by  Code  of  Civil  Procedure, 
section  1192,  renders  his  interest  subject  to 
lien,  though  it  was  not  built  in  the  manner 
or  place  authorized  by  him. — Santa  Monica 
Lumber  etc.  Co.  v.  Hege,  119  Cal.  376,  51 
Pac.  555. 

A  lease  gave  the  lessee  permission  to  make 
improvements  on  condition  that  those  that 
eould  not  be  removed  without  injury  were  to 
belong  to  the  lessor.  The  lessor  had  no 
notice  of  the  construction  of  the  improve- 
ments, aside  from  the  lessee's  intention,  ex- 
pressed at  the  execution  of  the  lease.  Held, 
on  failure  of  lessor  to  give  notice  that  he 
would  not  be  responsible  therefor,  as  pro- 
vided by  Code  of  Civil  Procedure,  section 
1192,  the  leased  property  was  subject  to  a 
lien.— Evans  v.  Judson,  120  Cal.  282,  52  Pae. 
585. 

The  findings  need  not  show  that  the  im- 
provements were  of  sach  a  character  that 
they  must  remain  on  the  premises  under 
the  lease,  it  being  sufficient  to  show  that 
the  improvements  were  on  property  subject  to 


lien,  under  Code  of  Civil  Procedure,  sections 
1183,  1185,  designating  what  improvements 
and  interests  therein  are  subject  to  lien. — 
Evans  v.  Judson,  120  Cal.  282,  52  Pac.  585. 

Under  Code  of  Civil  Procedure,  section 
1192,  relieving  an  owner  of  land  from  me- 
chanics' liens  if  he  8hall,-^"within  three  days 
after  he  shall  have  obtained  knowledge  of 
the  construction  ...  or  the  intended  con- 
struction," post  on  the  land  a  notice  dis- 
affirming liability,  such  notice  may  be  posted 
within  three  days  after  construction  is 
actually  commenced  on  leased  land,  though 
its  owner  had  knowledge  for  a  longer  period 
of  the  intention  to  construct. — William  H. 
Birch  ft  Co.  v.  Magio  Transit  Co.,  139  Cal. 
496,  7Z  Pac  238. 

An  agreement  with  a  conditional  purchaser 
of  land  that  improvements  thereon  must  be 
made  at  his  cost,  and  the  owner  will  not  be 
liable  for  labor  or  material,  wiU  not  relieve 
the  land  from  the  lien  on  default  of  the  pur- 
chaser,  as  the  owner  of  land,  to  protect  it 
from  statutory  Uens,  must  give  the  statutory 
notice,  or  some  notice  equivalent  thereto. — 
Ah  Louis  ▼•  Harwood,  140  CaL  500,  74  Pac. 
41. 

A  deed  of  trust  of  land  given  to  secure  in- 
debtedness of  the  owner  does  not  create  an 
interest  in  the  land  within  the  meaning  of 
section*  1192  of  the  Code  of  Civil  Procedure, 
so  as  to  impose  upon  the  trustee  the  dutv  of 
giving  the  notice  of  nonliability  prescribed 
in  that  section,  in  order  to  prevent  the 
subordination  of  his  claim  to  persons  furnish- 
ing labor  or  materials  for  a  building  subse- 
quently constructed  on  the  land. — ^Hollywood 
Lumber  Co.  v.  Love,  155  Cal.  270,  100  Pac 
698,  following  and  approving  Williams  t. 
Santa  Clara  Min.  Assoc,  66  Cal.  193,  200, 
5  Pac.  85,  disapproving  Fnquay  v.  Stickney, 
41  Cal.  583,  and  citing  Weber  v.  McCleverty, 
149  Cal.  316,  86  Pac.  706. 

In  an  action  to  forclose  mechanics'  liens, 
where  the  owner  of  the  property  failed  to 
give  the  statutory  notice  of  nonliability,  and 
merely  undertook  to  forbid  the  work  after 
its  completion,  it  is  obvious  that  the  owner 
could  not  forbid  that  which  had  been  already 
accomplished. — John  B.  Gentle  Sb  Co.  v.  Brit- 
ton,  158  Cal.  328,  111  Pac  9. 

The  knowledge  upon  the  owner's  part 
which  is  sufficient  to  place  him  in  default 
for  failure  to  give  the  notice  required  need 
not  be  absolute.  It  is  enough  that  it  would 
put  a  prudent  man  upon  inquiry. — John  B. 
Gentle  ft  Co.  v.  Britton,  158  Cal.  328,  111  Pac 
9. 

The  "knowledge  of  construction"  required 
by  the  statue  must  be  construed  to  mean 
knowledge  of  the  progress  of  the  work  of 
construction,  which  could  not  have  been 
earlier  than  the  commencement  of  the  work. 
There  is  no  limitation  with  respect  to  the 
stage  of  the  work  at  the  time  at  which  the 
notice  must  be  posted,  and  if  given  under 
the  former  statute,  within  three  days  after 
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knowledge  of  the  oonBtmction  Iim  been  re- 
ceive d,  it  would  be  timely  on  any  day  wben 
the  work  on  the  improvement  was  in  progreea. 
John  B.  Gentle  ft  Co.  v.  Britton,  158  Cal.  328, 
111  Pac.  9. 

A  provision  in  a  lease  between  the  owners 
of  a  building  and  their  lessee  that  the  owners 
should  not  be  liable  or  responsible  for  any 
alterations  or  repairs  made  in  the  building 
by  the  lessee,  and  that  no  alterations  should 
be  made  without  the  written  consent  of  the 
owners,  does  not  exempt  the  interest  of  the 
owners  in  the  property  from  liability  for  liens 
on  account  of  an  alteration  in  the  building 
made  by  a  sublessee  of  the  lessee.  The 
owner  can  only  exempt  his  interest  from  lia- 
bility for  such  alterations,  after  knowledge 
that  the  work  of  alteration  has  begun,  by 
posting  the  notice  of  nonliability,  as  pro- 
vided in  section  1192  of  the  Code  of  Civil 
Procedure. — ^Pacific  Sash  Sb  Door  Co.  v,  Bu- 
miller,  162  Cal.  664,  41  L.  B.  A.  (N.  &)  296, 
124  Pac.  230. 

Section  1192  of  the  Code  of  Civil  Procedure 
does  not  give  to  the  owner  of  the  property 
two  periods  of  time  in  which  he  may  give 
the  notice  of  nonresponsibility  provided  for 
therein.  If  he  has  knowledge  of  the  inten- 
tion to  build,  he  must  act  on  that  knowledge 
within  three  days  thereafter;  and  if  not,  he 
must  move  with  like  promptness  upon  obtain- 
ing knowledge  of  the  construction. — ^Western 
Lumber  Sb  Mill  Co.  v.  Merchants'  Amhsement 
Co.,  13  Cal.  App.  4,  108  Pac.  891. 

An  owner  who  acts  through  an  agent  to 
secure  the  construction  of  a  building  on  his 
land  in  the  agent's  name  is  nol  entitled  to 
give  notice  of  nonresponsibility  under  section 
1192  of  the  Code  of  Civil  Procedure. — ^West- 
em  Lumber  ft  Mill  Co.  v.  Merchants'  Amuse- 
ment Co.,  13  Cal.  App.  4,  108  Pac.  891. 

The  effect  of  the  failure  of  the  owners  of 
the  building  improved  to  post  the  notice  pro- 
vided for  in  section  1192  of  the  Code  of  Civil 
Procedure  is  merely  to  charge  them  with  a 
valid  lien  upon  the  premises,  in  favor  of 
the  contractor,  or  any  ether  valid  claimant 
of  a  lien,  and  not  to  charge  them  with  any 
personal  liability.  Where  there  is  no  valid 
lien  in  existence,  and  there  is  no  privity  of 
contract  between  the  owner  and  the  lessee, 
the  failure  to  post  the  notice  is  without  ef- 
fect.— Peterson  v.  Freiermuth,  17  Cal,  App. 
609,  121  Pac.  299. 

In  the  action  to  foreclose  the  lien  as 
against  the  owner  of  the  stable,  who  was 
present  on  the  premises  and  saw  all  of  the 
work  going  on  for  its  improvement,  but  who 
neither  pleaded  nor  proved  that  any  notice 
of  nonresponsibility  was  posted  as  permitted 
in  section  1185  of  the  Code  of  Civil  Proce- 
dure, both  the  stable  and  the  land  on  which 
it  is  situated  are  subject  to  foreclosure  both 
as  against  the  owner  and  the  tenant. — Acme 
Lumber  Co.  v.  Wessling,  19  Cal.  App.  406, 
126  Pac.   167. 

The  owner  of  a  building  is  not  personally 
liable  for  materials  fninisned  in  remodeling 


the  building  at  the  instance  of  the  lessee, 
where  the  lease  contemplates  that  all  im- 
provements. alteraUons  or  repairs  shaU  be 
made  by  tne  lessee  and  not  bv  the  lessor, 
there  being  no  showing  that  the  owner  au- 
thorized the  improvements  or  was  in  any 
manner  connected  with  the  contract  there- 
for.— ^Hickman  v.  Freiermuth,  21  Cal.  App. 
629,  132  Pac.  772. 

§27.    Existenoe  of  special  hoUdajB. 

Conceding,  without  deciding,  that  the 
existence  of  special  holidays  declared  by  the 
governor  could  postpone  the  necessity  for 
the  posting  of  a  notice  by  the  owner  in  order 
to  avoid  a  lien,  the  owner  would  be  still 
under  the  necessity  of  posting  notice  upon 
the  first  secular  day  after  her  discovery  of 
the  activities  of  the  laborers  and  material- 
men, who  subsequently  became  lien  claim- 
ants.— John  B.  Gentle  ft  Co.  v.  Britton,  158 
Cal.  328,  111  Pac.  9. 

Under  section  1192  of  the  Code  of  Civil 
Procedure,  the  owner  had  the  privilege  of 
objecting  formally  to  the  work  within  ten 
days  after  the  owner's  discovery  that  it  was 
under  way,  and  the  intervening  holidays 
would  not  curtail  that  privilege. — John  B. 
Gentle  ft  Co.  v.  Britton,  158  CaL  328,  111 
Pac.  9. 


§28. 


lien. 


Estoppel    of    owner — Bqnitable 


The  doctrine  upon  which  section  1192  of 
the  Code  of  Civil  Procedure  rests  is  that  of 
estoppel,  which  is  the  underlying  principle 
of  the  entire  theory  of  the  mechanics'  lien. 
The  owner  of  real  property  having  either  by 
his  own  act  or  that  of  another  with  his  con- 
sent or  knowledge,  procured  the  improvement 
of  such   property,  and  received  the  benefit 
of  the  labor  or  material  of  another  thereby, 
is  deemed  to  have  created  an  equitable  lien 
upon  the  premises  to    secure  the  payment  of 
the  value  of  such  labor  or  materia]s.---John  B. 
Gentle  ft  Co.  ▼.  Britton,  158  CaL  328,  111 
Pac.  9. 

The  owner  of  a  building  is  not  estopped  to 
deny  his  responsibility  for  materials  fur- 
nished in  remodeling  the  building  at  the  in- 
stance of  the  lessee,  by  mere  knowledge  on 
his  part  that  the  work  is  in  progress,  vrhen 
the  lease  eontemplates  that  all  repairs  and 
alterations  shall  do  made  by  the  lessee  and 
the  owner  gives  notice  of  the  nonresponsi- 
bility.— Hickman  v.  Freiermuth,  21  CaL  Appt 
629,  132  Pac.  772. 

§29.    Persona  entitled  In  general 

Laws  concerning  mechanics'  liens  "was  de- 
signed for  two  classes  of  laborers  and  con- 
tractors: (1)  Contractors  or  materialmen, 
who  contract  directly  with  the  owner  of  the 
building  himself;  and  (2)  laborers,  snbeon- 
tractors,  etc.,  who  have  no  privity  of  eon- 
tract  with  the  owner.— Cahooa  ▼•  Lievr.  6 
CaL  295,  65  Am.  Dee.  515. 
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Wlien  tlie  owner  of  property  had  con- 
tracted with  another  to  perform  certain  work 
asd  furnish  the  materials  therefor,  with  an 
agreement  that  the  contractor  should  not  en- 
camber  the  property  with  any  mechanics' 
liens  or  debts,  held,  that  the  owner  was 
not  liable  in  a  proceeding  to  enforce  such 
liens  by  a  subcontractor. — ^Bowen  y.  Aubery, 
22  Cal.  566. 

Where  two  persons  agree  to  build  a  house, 
and  subsequently  between  themselves  agree 
to  divide  the  work  and  compensation,  one 
doing  tbe  mason  and  the  other  the  carpenter 
work,  they  do  not  become  subcontractors.— 
Davis  V.  Livingston,  29  Cal.  283. 

One  who  furnishes  materials  directly  to 
owner,  to  be  used  in  the  construction  of  a 
building  which  is  being  erected  by  him,  is 
not  an  original  contractor  within  the  mean- 
ing of  section  1187  of  the  Code  of  Civil  Pro- 
cedure.— ^Schwartz  v.  Knight,  74  Cal.  432,  16 
Pac.  235. 

One  contracting  to  furnish  laborers  and 
receive  so  much  per  man  is  entitled  to  lien.— 
Malone  ▼.  Big  Flat  Gravel  M.  Co.,  76  Cal. 
578,  585,  586,  18  Pac.  772. 

A  person  who  agrees  to  set  up  a  steam 
plant  in  a  factory  under  a  written  contract 
is  not  a  "contractor,"  within  Code  of  Civil 
Procedure,  section  1183,  relating  to  me- 
chanics' liens,  and  providing  that  the  con- 
tract must  be  in  writing,  and  recorded,  where 
the  only  work  to  be  done  on  the  premises 
is  incidental  to  the  delivery  of  the  ma- 
chinery and  placing  it  in  position. — ^Hinckley 
V.  Field's  Biscuit  etc.  Co.,  91  Cal.  136,  27 
Pac.  594. 

One  who  did  not  perform  labor  upon  the 
building,  or  |himish  materials  therefor,  but 
was  merely  employed  by  the  brickmen  to 
ban]  brick  for  them,  and  who  had  no  con- 
tract with  the  contractor,  who  owed  him  no 
liability,  is  not  entitled  to  a  lien  upon  the 
baiJding  for  his  labor. — Adams  v.  Burbank, 
1(^  Cal.  646,  37  Pac.  640. 

A  contract  for  the  furnishing  of  an  electri- 
cal plant,  consisting  of  electrical  apparatus 
and  machinery  necessary  to  be  used  in  the 
construction  of  electric  light  works,  by  the 
terms  of  which  the  purchaser  of  the  plant  is 
to  erect  the  necessary  building  to  receive  it 
aod  to  build  a  power-house  for  connecting 
power  with  the  machinery,  and  to  construct 
the  pole  line  required  in  transmitting  and 
distributing  the  light,  and  the  title  to  the 
plant  ia  reserved  until  fully  paid  for,  does 
not  constitute  the  furnisher  of  the  plant  an 
"original  contractor,"  withiu  the  meaning  of 
the  provisions  of  the  code  relating  to  the 
liens  of  mechanics  and  others,  but  the  rela- 
tion of  such  furnisher  is  that  of  a  mere 
materialman. — ^John  A.  Boebling's  Sons  Co.  v. 
Humboldt  Electric  Light  etc.  Co.,  112  Cal. 
288,  44  Pac.  568. 

The  fact  that  the  contract  provides  that 
the  party  furnishing  the  plant  was  to  put 
in  the  f  onndation  upon  which  to  let  the  dyna- 


mos, and  furnish  the  skilled  labor  necessary 
for  that  purpose,  and  also  to  set  up  and  con* 
nect  the  machinery,  and  install  the  incandes- 
cent lamps,  does  not  alter  the  nature  of  the 
contract,  aa  being  one  for  the  furnishing  of 
materials,  or  change  it  into  a  contract  for 
construction. — ^.John  A.  Boebling's  Sons  Co. 
V.  Humboldt  Slectric  Light  etc.  Co.,  112  CaL 
288,  44  Pac.  568. 

One  who  sells  material  to  materialman  can 
claim  no  lien  therefor,  as  the  statute  makea 
no  provision  for  such  a  lien. — John  A.  Boeb- 
ling's Sons  Co.  v.  Humboldt  Electric  Light 
etc.  Co.,  112  Cal.  288,  44  Pac.  568. 

A  partnership  is  not  barred  from  assert- 
ing a  claim  of  lien  on  a  building  for  ma- 
terials furnished  by  it,  merely 'because  one 
of  the  partners,  solely  in  his  individual  ca- 
pacity, was  a  surety  on  the  contractor's  bond 
and  had  guaranteed  the  delivery  of  tiie  build- 
ing free  of  liens. — ^Burnett  y.  Glas,  154,  Cal. 
249,  97  Pac.  423. 

The  rights  of  one  placing  an  improvement 
in  a  building  under  a  contract  with  a  ten- 
ant, as  concerns  a  mechanic's  lien,  stated.-— 
Stevenson  v.  Woodward,  3  Cal.  App.  754,  86 
Pac.  990. 

Although  a  surety  on  the  bond  of  the  eon- 
tractor  can  enforce  no  lien  while  the  obliga- 
tion subsists,  especially  if  liens  are  claimed 
in  excess  of  the  bond,  yet,  when  he  has  been 
discharged  as  surety,  by  material  changes  in 
the  plants  of  the  building  to  which  the  bond 
relates,  to  which  he  has  not  consented,  he 
may  enforce  a  lien  for  labor  done  and  ma- 
terials furnished  for  the  building  by  the 
express  authority  of  the  owner. — Barrett- 
Hicks  Co.  V.  Glas,  9  Cal.  App.  491,  99  Pac. 
856. 

The  assignment  of  moneys  to  become  due 
under  the  contract  by  the  contractor  to  the 
surety,  by  way  of  indemnity  of  the  surety 
against  loss,  does  not  place  the  surety  "in 
the  shoes  of  the  contractor,"  nor  make  him 
liable  with  the  contractor  for  the  perform- 
ance of  the  contract,  or  to  the  owners,  or 
laborers,  mechanics  and  materialmen,  there 
being  no  evidence  that  the  entire  contract 
was  assigned  to  the  surety,  and  it  being 
established  that  the  contractor  was  not,  in 
the  construction  of  the  building,  acting  under 
the  supervision  or  control  of  the  surety,  or 
subject  to  his  supervision.  Such  assignment 
cannot  affect  the  right  of  Hen  of  the  dis- 
charged surety. — Barrett-Hicks  Co.  v.  Glas, 
14  Cal.  App.  289,  111  Pac.  760. 

The  fact  that  the  discharged  surety  per- 
formed no  labor  in  the  construction  of  the 
two-story  building  cannot  affect  his  right  to 
a  claim  of  lien  for  materials  and  labor 
furnished  in  putting  a  roof  thereon. — Bar- 
rett-Hicks Co.  V.  Glas,  14  Cal.  App.  289.  Ill 
Pac.  760.  ' 

The  circumstance  that  the  materials  and 
labor  furnished  for  .  the  roof  were  supplied 
by  the  lien-claimant  as  a  subcontractor,  and 
that  the  labor  was  not  personally  done  by 
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him,  but  was  famisbed  by  his  employee,  can- 
not affect  the  right  of  lien  therefor. — ^Bar- 
rett-Hicks Co.  y.  Glas,  14  CaL  App.  289,  111 
Pac.  760. 

As  to  who  Is  "laborer"  within  statnte 
giving  lien  to  laborers.  Ann  Oas. 
1913B,  138. 

"Laborer,"  "workman,"  or  "servant,"  who 
is  witiiin  the  meaning  of  statutes  re- 
lating to  mechanics'  liens.  82  Am. 
Bep.  264« 

Bight  of  arehiteet  to  mechanic's  lien.  9 
Ann.  Oas.  97;  Ann.  Oas.  1913 A,  275. 

Bight  of  assignee  of  lienable  claim  to 
mechanic's  Uen.    21  Ann.  Oas.  962. 

Bight  of  corporation  to  mechanic's  lien. 
7  Ann:  Oas.  430. 

Bight  of  servant  to  common  law  posses- 
sory lien  or  its  statutory  substitute  for 
services  in  connection  with  property. 
42  L.  B.  A.  (N.  S.)  781. 

Bight  to  mechanic's  lien  of  one  who 
rents  appliances,  teams,  etc.,  to  con- 
tractor for  use  in  erecting  building  or 
other  work.    15  Ann.  Oas.  383. 

Surety*  on  contractor's  indemnity  bond, 
right  of  to  assert  lien  on  property.  21 
Ann.  Oas.  995. 

Who  are  laborers  within  statute  for.  18 
L.  B.  A.  305. 

Who  are  mechanics  within  act.  18  L. 
B.  A.  702. 

Who  entitled  to  lien.    11  L.  B.  A.  740. 


§80.- 


WoEkmen  and  materlalmiwi. 


Under  the  provisions  of  the  Code  of  Civil 
Procedure  relating  to  liens  of  mechanics, 
the  Uens  of  employees  of  the  original  con- 
tractor are  enforceable  only  to  the  extent  of 
the  money  due  on  his  contract,  and  in  sub- 

?>rdination  to  its  terms.  If  the  original  con- 
ractor  fails  to  perform  his  contract,  or  if  he 
has  performed  it  in  part,  and  there  is  no 
money  due  to  him  according  to  its  terms— or 
if,  having  performed  it,  he  has  been  fully 
paid  by  the  owner  of  the  property,  according 
to  the  contract,  before  notice  of  the  liens — 
hia  employees  are  not  entitled  to  enforce  a 
lien  upon  the  property. — ^Dingley  ▼.  Greene, 
54  Oal.  333;  Dingley  v.  Greene,  54  Oal.  597. 

A  finding  that  plaintiff  performed  labor 
on  a  building  at  the  contractor's  request 
will  entitle  plaintiff  to  his. lien,  he  having 
filed  his  claim  under  Code  of  Civil  Procedure, 
section  1183,  giving  mechanics,  materialmen, 
etc.,  a  lien  for  all  labor  performed,  etc. — 
Patent  Brick  Co.  ▼.  Moore,  75  CaL  205,  16 
Pac.  890. 

Oharacter  of  work  should  not  be  scruti- 
nized too  sfrictly.  If  labor  had  legitimate 
connection  with  the  work,  it  is  sufficient. — 
Malone  v.  Big  Flat  Gravel  M.  Co.,  76  Oal. 
678,  586,  18  Pac.  772. 

Materialman  and  laborer  is  entitled  to  his 
lien  notwithstanding  eontraet  was  not  filed  in 


eomplianee  with  section  1183,  Code  of  Civil 
Procedure. — (Hant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Oal.  193,  196,  20  Pac.  419; 
KeUogg  ▼.  Howes,  81  Cal.  170,  178,  6  L.  B.  A. 
558,  28  Pac.  509. 

One  who  furnishes  materials  which  were 
neither  to  be  used  nor  used  in  the  construc- 
tion of  the  building  is  not  entitled  to  a 
lien  therefor.— SchaUert-Ghmahl  Lumber  Co. 
▼.  Neal,  90  Cal.  213,  27  Pac.  192. 

The  laborers  and  materialmen  under  any 
one  of  the  original  contractors  for  distinct 
departments  of  the  work  are  entitled  to  a 
lien,  and  the  contract  price  with  the  eon- 
tractor  is  the  limit  of  the  owner's  liability 
for  such  liens. — ^Pacific  Mut.  Life  Ins.  Co.  v. 
lusher,  106  Oal.  224,  39  Pac.  758. 

The  value  of  patterns  used  in  the  manu- 
facture of  couplings  by  a  materialman  and 
the  value  of  the  boxes  in  which  the  couplings 
were  cased  for  shipment  to  the  contractor 
cannot  be  properly  included  as  separate 
charges  from  the  price  of  the  eouplings, 
where  both  the  patterns  and  boxes  remained 
the  property  of  the  materialman,  and  were 
not  incorporated  in  the  structure,  and  such 
charges  are  too  remote  from  the  actual  work 
of  construction  to  permit  their  cost  to  be 
made  a  charge  against  the  contract  price  in 
the  hands  of  the  owner  of  the  structure. — 
First  Nat.  Bank  of  Bridgeport  v.  Perris  Lrr. 
Dist.,  107  Cal.  55,  40  Pac.  45. 

A  laborer  does  not  acquire  any  right  to 
enforce  a  lien  under  the  act  of  1891  by  rea- 
son of  filing  a  notice  of  mechanic's  Hen. — 
Keener  v.  Eagle  Lake  Land  etc.  Co.,  110  CaL 
627,  43  Pac.  14. 

One  who  agrees  to  furnish  eeajtain  mantels, 
tUes,  and  grates,  and  the  Vppnrtenanees 
thereof,  and  to  deliver  and  set  them  in  posi- 
tion, is  a  materialman,  and  not  an  original 
contractor. — ^Bennett  v.  Davis,  113  CaL  337, 
64  Am.  St.  Bep.  354,  45  Pac.  684. 

A  person  contracting  to  furnish  material 
for  a  building,  such  as  doors,  sashes,  blinds, 
etc.,  which,  instead  of  manufacturing  to  or- 
der, he  purchased  ready-made,  is  a  material- 
man only.— Wilson  v.  Hind,  118  CaL  357,  45 
Pac.  695. 

Laborers  who  have  actually  performed 
work  in  the  construction  of  a  tunnel  are  en- 
titled to  a  Uen  thereupon  for  the  value  of  the 
labor  so  performed,  notwithstanding  their 
original  employment  was  general,  and  not  for 
that  particular  work. — Ah  Louis  v.  Harwood, 
140  Cal.  500,  74  Pac.  41. 

The  original  contractor  for  the  constmetion 
of  such  tunnel  is  not  liable  to  pay  the  wa^ea 
of  a  cook  engaged  in  preparing  meals  for  la- 
borers working  under  a  subcontractor,  by  rea- 
son of  a  clause  in  his  contract  with  the  eity 
by  which  he  undertook  to  protect  it  frosa  **nh 
claims  and  liens  of  any  kind  whatsoever  con- 
nected with  said  work."— Clark  v.  Beyrle.  160 
CaL  806,  116  Pae.  739. 
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A  foreman,  employed  as  such  by  the  de- 
fendant on  a  monthly  salary  in  the  eonstmc- 
tion  and  installation  of  power  and  milling 
plants  in  a  mine  has  a  hen  thereon  for  the 
▼alne  of  his  Berviees  as  tending  directly  to 
develop  the  property. — ^Kritzer  v.  Tracy  Engi- 
neering Co.,  16  Cai.  App.  287,  116  Pae.  700. 

In  this  action  to  foreclose  a  mechanic's  lien 
the  evidence  establishes  that  S.  was  a  snb- 
contractor  and  not  a  materialman,  and  hence 
plaintiff  was  entitled  to  file  a  lien  as  a  ma 
terialman. — ^United  Materials  Go.  y.  Loughery 
22  Cal.  App.  1,  133  Pac.  18. 

Explosives  as  materials  nsed  in  im- 
proving real  property.  2  L.  B.  A. 
(N.  8.)  288. 

Materialmen.    79  Am.  Dee.  268. 

Lien  of  materialmen.     79  Am.  Dec.  268. 

Bight  to  a  lien  for  labor  in  preparing  ma- 
terials in  manufactured  form,  under  a 
statute  giving  a  lien  for  work  or  labor 
performed  on  the  building  or  structure. 
30  L.  B.  A.  (N.  8.)  82. 

Bight  to  mechanic's  lien  for  labor  or  ma- 
terial furnished  on  order  of  architect 
before  abandonment  of  contract  by 
contractor.     29  L.  B.  A.  (N.  S.)  89. 

§31.  Lloi  of  nbcontractor's  aad  contrac- 
tor's woAingmen  and  materialmen  in 
generaL 

Employees  of  subcontractor  cannot  inter- 
cept any  money  due  from  the  employer  to 
contractor,  nor  can  they  enforce  lien  of  con- 
tractor for  any  of  it  beyond  what  is  due 
from  the  contractor  to  subcontractor  at  the 
time.—Dore  v.  8eller8,  27  Cal.  688. 

^  The  employees  of  the  contractor  have  no 
lien  on  the  buildings  as  principals,  and  can- 
not acquire  a  lien  on  the  building  independent 
of  the  one  existing  on  the  original  contract, 
which  they  may  enforce  to  the  amount  due 
them,  so  that  the  same  does  not  exceed  the 
«nm  for  which  the  contractor  has  a  lien. — 
Dore  V.  8ellers,  27  GaL  688. 

The  subcontractor's  lien  of  8tatutes  of 
1862,  pa^e  384,  is  controlled  by  the  terms  of 
the  original  contract  between  the  original 
contractor,  and  the  property  owner.  Of  its 
terms,  such  subcontractors,  laborers,  and  ma- 
terialmen are  presumed  to  have  notice,  and 
their  lien  rights  cannot  be  divested  or  im- 
paired by  any  subsequent  agreement  between 
the  owner  and  contractor,  without  timely 
notice  to  or  consent  of  such  third  parties.-— 
Shaver  v.  Murdock,  36  Gal.  293. 

In  the  absence  of  fraud  or  misrepresenta* 
tion  by  the  owner,  the  presumption  of  full 
knowledge  of  the  terms  of  the  original  con- 
tract is  conclusive  against  all  subcontractors, 
laborers,  and  materialmen,  and  they  are 
bonnd  by  its  terms  so  far  as  any  claim 
against  his  proi>ertv  is  concerned. — Henley  v. 
Wadsworth,  38  Gai.  356. 

A  statute  is  valid  which  secures  a  lien 
to  materialmen,  who,  at  the  instance  of  a 
contractor,  furnish  him  with  materials  whieh 


are  used  in  the  construction  of  the  building, 
provided  the  aggregate  liens  do  not  exceed 
the  contract  price,  as  fixed  by  the  owner 
and  contractor.  The  contractor  and  owner 
cannot  deprive  the  materialman  of  his  lien 
by  a  clause  in  the  contract  by  which  the 
contractor  agrees  to  indemnify  the  owner 
against  any  liens  taken  by  persons  furnishing 
materials  to  be  used  in  constructing  the  build- 
ing.—Whittier  V.  Wilbur,  48  Cal.  175. 

If  it  is  necessary  that  there  be  someone 
personally  liable  in  order  to  support  a  lien 
for  materials  furnished  under  a  contract  void 
for  want  of  record,  such  liability  is  found 
in  the  person  of  the  subcontractor  to  whom 
the  materials  are  furnished;  but  it  is  not 
necessary  that  the  owner  be  personally  liable. 
Davies-Henderson  Lumber  Co.  v.  Gottschalk, 
81  Cal.  641,  22  Pac.  860. 

Where  materials  are  furnished  under  a 
contract,  and  part  of  them  are  procured  from 
another,  who  refuses  to  deliver  them  unless 
paid  for  by  the  contractor,  the  latter,  having 
paid  for  them,  can  include  their  cost  in  his 
claim  of  lien.— Avery  v.  Clark,  87  Gal.  619, 
22  Am.  8t.  Bep.  272,  25  Pac.  919. 

Under   Code   of  .Civil   Procedure,   sections 

1183,  1184,  1201,  providing  that  laborers  shall 
have  a  lien  for  work  done  and  that  the 
whole  contract  price,  except  that  part  due 
the  contractor,  shall  be  payable  in  money, 
without  regard  to  any  contract  made  between 
the  land  owner  and  contractor,  the  laborer 
may  enforce  a  lien,  though  the  contract  price 
is  less  than  one  thousand  dollars  and  payable 
in  something  other  than  money,  when  it 
remains  unpaid  at  the  time  the  lien  is  filed 
and  the  action  begun. — Bchmid  v.  Busch,  97 
Gal.  184,  81  Pae.  893. 

Under   Gode    of   Civil    Procedure,    section 

1184,  which  authorizes  a  subcontractor,  where 
the  original  construction  contract  is  void, 
to  enforce  his  lien  directly  against  the  owner 
on  an  implied  contract,  without  reference  to 
the  construction  contract,  a  subcontractor  can 
enforce  his  lien  under  an  implied  contract 
with  the  owner,  where  both  the  construction 
contract  and  his  own  contract  with  the  origi- 
nal contractor,  on  which  his  claim  of  lien  is 
based,  are  void. — Coss  v.  MacDonough,  111 
Cal.  662,  44  Pac.  325. 

There  is  no  privity  of  contract  between 
sneh  contractors  and  the  owner  of  the  build- 
ing, and  he  is  not  personally  liable  to  them. — 
Macomber  v.  Bigelow,  123  Cal.  532,  56  Pac. 
449. 

Where  the  eontract  is  valid,  the  only 
right  possessed  by  laborers  or  materialmen 
is  to  cause  the  contract  price  to  be  applied 
to  the  payment  of  their  demands.  The  lien, 
in  the  case  of  a  valid  eontract,  extends  to 
the  contract  price,  and  such  contract  is  the 
limit  of  the  liability  which  may  be  imposed 
upon  the  owner  or  his  property. — National 
Lumber  Go.  v.  Wicklilfe,  19  Cal.  App.  234, 
125  Pac.  357. 

Agreement  between  landlord  and  tenant 
as  to  removal  of  fixtures  and  improve- 
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mentfl  by  latter  as  affecting  third  per- 
son claiming  a  mechanic's  lien.  45 
L.  B.  A.  (N.  S.)  100. 

Are  contractors  or  subcontractors  within 
the  protection  of  statutes  giving  liens 
to  "laborers,"  "mechanics/*  "worlmen," 
and  the  like.    80  L.  B.  A.  85. 

Effect  of  banjcrnptej  of  contractor  on 
right  of  laborer  or  materialman  to  en- 
force lien  against  property  improyed. 
26  L.  B.  A.  (N.  S.)  409. 

Effect  of  death  of  principal  contractor  on 
rights  of  subcontractor  or  materialman 
to  a  Hen,  or  to  payment  by  owner.  20 
L.  B.  A.  (N.  S.)  45. 

Belation  back  of  subcontractor's  lien  to 
the  date  of  that  of  the  original  con- 
tractor.    16  L.  B.  A.  335. 

Bight  of  subcontractor  or  materialmen  to 
personal  judgment  against  owner.  14 
L.  B.  A.  (N.  8.)  1086;  24  L.  B.  A. 
(N.  a)  321. 

Bight  of  subcontractor  to  protection  of 
statutes  giving  liens  to  "laborers/'  "me- 
chanics/' "workmen/'  and  the  like.  80 
L.  B.  A.  (N.  8.)  85. 

Subcontractors  or  materialmen.    13  L.  B.  A. 
703. 

Who  are  subcontractors  or  materialmen, 
within  New  York  mechanics'  lien  law. 
18  L.  B.  A.  708. 


§  32.    As  to  tfltt  as  to  oontnctor  or  ma- 
terialman. 

The  test  as  to  whether  one  is  a  contractor 
or  a  materialman  is  the  relative  value  of  the 
material  and  labor  supplied.  If  the  value  of 
the  labor  is  small  in  comparison  with  that  of 
the  material,  the  claimant  is  a  materialman. 
Hence,  one  who  supplies  fixtures  and  other 
material  worth  nine  hundred  and  fifty  dollars 
at  a  cost  of  labor  of  one  hundred  and  twenty- 
eight  dollars  is  a  materialman. — Pugh  v.  Mox- 
ley,  164  Cal.  874,  128  Pac.  1037,  1038. 

Tested  by  the  rules  for  determining 
whether  plaintiff  was  entitled  to  a  lien  as 
a  materialman,  it  is  held  that  there  can  be 
no  room  for  doubt  that  the  plaintiff  was  an 
original  contractor,  and  that  his  labor  and 
materials  were  to  be  combined  to  fulfill  the 
terms  of  his  contract  with  the  lessee  to  raise 
the  old  building  on  the  premises  to  a  speci* 
fled  height,  and  to  remodel  the  same  as  speci- 
fled,  and  to  "furnish  all  the  necessary  labor 
and  material  to  be  used  to  fully  complete  the 
work."  It  is  evident  that  the  work  was  the 
important  and  principal  feature  of  the  con- 
tract, and  that  the  furnishing  of  the  mate- 
rials was  incident  thereto. — Peterson  v.  Frei- 
ermuth,  17  Cal.  App.  609,  121  Pac.  299. 


§33. 


As  affected  bj  void  ooatract. 


Where  contract  between  owner  and  contrac- 
tor is  valid,  materialman  or  laborer  must  give 
owner  notice  of  his  claim,  but  where  there  is 
no  valid  eontraet  notiee  is  unnecsssary.-^Kel- 


logg  V.  Howes,  81  Cal.  170, 177,  6  L.  B.  A.  588, 
22  Pac.  509. 

In  a  proceeding  to  foreclose  their  liens, 
materialmen  are  estopped  to  attack  the  valid- 
ity of  a  builder's  contract  for  failure  to  iden- 
tify the  plans  and  specifications  because  they 
contracted  to  furnish  material  and  made  out 
bills  with  reference  to  them. — West  Coast 
Lumber  Co.  v.  Knapp,  122  Cal.  79,  54  Pac.  533. 

Although  there  exists  no  privity  of  contract 
between  the  owner  of  the  building  and  snb- 
eontractors,  yet,  where  the  contract  is  void 
because  not  properly  recorded,  or  for  other 
failure  to  comply  with  statutory  requirement^ 
such  subcontractors  are  entitled  to  enforce 
their  liens  against  his  property,  if  valid,  and 
the  owner  may  defend  the  suits  for  foreelos- 
nre  of  their  claims  of  liens  at  the  expense  of 
the  contractor. — Macomber  v.  Bigelow,  123 
Cal.  532,  56  Pac.  449. 

Under  Code  of  Civil  Procedure,  sections 
1183,  1184,  providing  that,  when  a  contract  for 
a  building  is  void  for  any  of  certain  reasons, 
labor  and  materials  furnished  by  subcontrac- 
tors and  others  mentioned  therein  shall  b* 
deemed  to  have  been  furnished  at  the  special 
request  of  the  owner,  and  the  building  shaO 
be  subject  to  a  lien  for  the  same,  a  subcon- 
tractor has  a  lien  for  the  work  done  on  a  build- 
ing by  his  employees  though  the  original  con- 
tract is  void. — Macomber  v.  Bigelow,  126  CaL 
9,  58  Pac.  312. 

The  remedy  of  subcontractors,  who  hold 
claims  for  work  and  materials  furnished  for  a 
building  constructed  under  a  void  builder's 
contract,  is  under  Code  of  Civil  Procedure, 
section  1183,  providing  that,  when  the  contract 
for  the  construction  of  a  building  is  void,  la- 
bor and  materials  furnished  by  the  subcon- 
tractors shall  be  deemed  to  have  been  fur- 
nished at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value 
thereof. — Macomber  v.  Bigelow,  126  CaL  9, 
58  Pac  312. 


34.    As  affected  bgr  notice  to 

withhold. 


WUflf  tfr 


Notice  to  the  owner  of  a  building  to  with- 
hold from  the  contractor,  out  of  moneys  due 
or  first  to  become  due,  sufficient  to  answer 
claims  for  labor  and  material,  amounts  to  an 
equitable  garnishment  of  the  funds,  and  the 
right  to  recover  the  money  so  garnished  does- 
not  depend  upon  the  establishment  of  liens. 
Diamond  Match  Co.  v.  Silberstein,  165  CaL 
282,  131  Pac.  874. 


§  86.    As  affected  by 

contract. 


wunnty  in  msin. 


Where  the  contract  between  a  subcontrae- 
tor  and  the  original  contractor  for  the  erectiom 
of  a  building  related  solely  to  the  doing  of  a 
particular  portion  of  the  work  on  the  build- 
ing according  to  the  requirements  of  the  spe- 
cifications in  the  main  contract  as  to  sncb 
work,  the  subcontractor  is  only  bound  by  tb» 
terms  of  his  agreement  in  that  respect,  and  i» 
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not  aifeeted  hy  other  provisions  in  the  main 
contract  between  the  owner  and  original  con- 
tractor ezpreasly  warranting  that  the  latter 
would  deliver  the  building  properly  and  en- 
tirely flniahed  and  "in  an  nndamaged  fltate.** 
Manniz  y.  Tryon,  152  GaL  31,  91  Pac.  983. 

Effect  aa  to  subcontractor  of  stipulation 
against  lien  in  building  contract.  14 
Ann.  Gas.  144. 

Lien  of  subcontractor.    7  L.  B.  A.  711. 

Stipulations  in  contracts,  whether  may 
destroy  the  lien  of  subcontractors  and 
materialmen.    19  Am.  St.  Bep.  699. 


§86. 


As  affected  by  failure  of  original 


contractor  to  complete  work. 

If  the  contractor  agrees  with  the  owner  to 
erect  a  building  and  furnish  the  materials  for 
a  sum  certain,  to  be  paid  as  the  work  pro- 
gresses, with  a  reservation  of  twenty-five  per 
cent  until  completed,  and  he  abandons  the 
work,  having  collected  all  that  is  due  him  ex- 
cept the  twenty-five  per  cent,  one  who  has 
furnished  the  contractor  with  nlaterials  has 
no  lien  aa  against  the  owner. — ^Blythe  ▼. 
Poultney,  31  Gal.  233. 

Where  a  contractor  for  the  erection  of  a 
building  abandons  the  work  before  its  com- 
pletion, after  being  paid  in  full  by  the  owner 
for  the  work  already  done,  a  materialman  is 
not  entitled  to  a  lien  on  the  building  for 
materials  furnished  the  contractor  for  its  con- 
struction, unless  the  owner  afterward  com- 
pletes it  for  a  less  amount  than  the  balance 
of  the  contract  price.-r-Wiggins  v.  Bridge,  70 
Gal.  437,  11  Pac.  754. 

A  building  contract,  filed  with  the  county 
recorder  under  the  mechanic's  lien  law,  was 
void  for  failure  to  set  out  the  plans.  Gode  of 
Civil  Procedure,  section  1183,  provides  that 
in  such  case  labor  done  and  materials  fur- 
nished by  all  persons  except  the  contractor 
shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  instance  of  the  owner.  Section 
1187  provides  that  all  persons  save  the  original 
contractor  must  file  claims  of  liens  within 
thirty  days  after  the  completion  of  the  build- 
ing. Held,  that  where  the  original  contractor 
abandoned  the  building,  and  the  owner  fin- 
ished it,  persons  furniiSiing  labor  and  mate- 
rials were  entitled  to  liens  on  filing  their 
claims  within  thirty  days  from  the  comple- 
tion.—Pierce  V.  Birkholm,  115  Gal.  657,  47 
Pac.  681, 

Where  contractor  abandons  contract  before 
completion^  lien  claimants  are  only  entitled 
to  amount  due  contractor  at  time  of  abandon- 
ment.—Denison  ▼.  Burrell,  119  Gal.  180,  182, 
183,  51  Pac.  1. 

Gode  of  Givil  Procedure,  section  1187,  pro- 
vides that  cessation  from  labor  for  thirty 
days  on  any  contract  or  building  shall  be 
deemed  equivalent  to  a  completion  thereof, 
for  all  the  purposes  of  a  mechanic's  lien. 
Section  1200  provides  that  if  the  contractor 
fails  to  perform  his  contract  in  full,  or  aban- 
dons the  same,  the  portion  of  the  contract 
YI  Cal.  DisMi— 880 


price  applicable  to  the  liens  of  other  persons 
than  the  contractor  shall  be  fixed  by  deduct- 
ing the  payments  then  due  and  actually  paid 
from  the  value  of  the  work  and  materials  al- 
ready done  and  furnished,  estimated  by  the 
standard  of  the  whole  contract  price.  Held, 
that  where  a  contractor  had  abandoned  a 
house  before  completion,  materialmen  were 
not  entitled  to  a  lien  to  the  full  amount  due 
them  limited  only  by  the  contract  price,  less 
the  payments  made  thereunder  to  the  contrac- 
tor, though  the  owner  did  not  proceed  with 
the  completion  of  the  building  within  thirty 
days  after  the  abandonment  by  the  contrac- 
tor.—McDonald  ▼•  Hayes,  132  Gal.  490,  64 
Pae.  850. 

Gode  of  Givil  Procedure,  section  1201,  pro- 
vides that  it  shall  not  be  competent  for  the 
owner  and  contractor,  or  either  of  them,  by 
any  terms  of  their  contract  or  otherwise,  to 
waive,  affect,  or  impair  the  claims  and  liens 
of  other  persons,  whether  with  or  without 
notice,  except  by  their  written  consent,  and 
that  any  term  of  the  contract  to  such  effect 
shall  be  null  and  void.  Held,  that  where 
there  was  a  verbal  contract  for  the  construc- 
tion of  a  building  for  less  than  one  thousand 
dollars,  and  the  materialman  gave  no  notice 
of  his  contract  with  the  contractor  until  after 
an  abandonment  of  the  work  by  the  contrac- 
tor, when  nothing  remained  in  the  owner's 
hands  except  what  was  required  to  complete 
the  building,  the  statute  had  no  application. — 
Southern  Galif  ornia  Lumber  Go.  v.  Jones,  133 
Gal.  242,  65  Pac.  378. 

Gode  of  Givil  Procedure,  section  1187,  pro- 
vides that  the  owner  of  a  building  in  process 
of  erection  must  file,  within  forty  days  after 
the  contractor's  cessation  from  labor,  a  notice 
containing  the  date  of  the  cessation  from  la- 
bor, etc.,  or  be  barred  from  maintaining  the 
defense  that  a  lien  was  not  filed  in  time. 
Held,  that  an  error  in  the  date  of  the  cessa- 
tion from  labor  in  such  notice  was  not  preju- 
dicial to  a  lien  claimant,  where  the  notice  was 
filed  within  the  prescribed  time  after  the 
cessation  from  labor. — ^Boscow  v.  Patton,  136 
Gal.  90,  68  Pac.  490. 

A  materialman  is  not  required  to  ascertain 
whether  or  not  material  ordered  by  a  build- 
ing contractor  for  use  in  a  building  conforms 
to  the  requirements  of  the  agreement  be- 
tween the  contractor  and  the  owner.  Hie 
contractual  relations  are  solely  with  the  con- 
tractor dealing  with  him,  and  he  simply  fur- 
nishes material  as  directed  by  the  party  with 
whom  he  contracts.  He  is  under  no  legal  ob- 
ligation to  the  owner  to  see  that  the  contrac- 
tor complies  with  his  contract,  and  so  far  as 
his  right  to  a  lien  is  concerned,  is  warranted 
in  assuming  that  the  contractor  is  fulfilling 
his  contract  with  the  owner.  This  is  true, 
in  the  absence  of  bad  faith  on  his  part,  not- 
withstanding he  may  know  that  material  or- 
dered may  not  be  in  all  respects  as  provided 
by  the  written  contract  on  file. — Howe  v. 
Schmidt,  151  Gal.  436,  90  Pac.  1056. 

Where  a  valid  contract  in  writing  for  the 
erection  of  a  building  has  been  executed  and 
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filed,  and  tlie  work  tbereander  hMB  been  aban- 
doned by  the  contractor  before  eompletion, 
the  amount  of  the  contract  price  applicable 
to  the  lieni  of  other  persons  than  the  contrac- 
tor ie  to  be  determined  in  accordance  with 
section  1200  of  the  Code  of  CiTil  Procedure. 
Under  that  section,  if  the  payments  made  by 
the  owner  pursuant  to  the  contract  amounted, 
at  the  time  of  the  abandonment,  to  more  than 
the  Yalne  of  the  work  and  materials  then  done 
and  furnished,  estimated  by  the  standard  of 
the  whole  contract  price,  no  part  of  the  con- 
tract price  is  applicable  to  the  payment  of 
liens,  and  lien  claimants  must  look  to  their 
personal  claim  against  the  contractor. — ^Hoff- 
man-Marks Go.  y.  Spires,  154  Cal.  Ill,  97  Pac. 
152. 

Under  such  cirenmstances,  the  final  pay- 
ment of  at  least  twenty-five  per  cent  of  the 
contract  price,  which  under  section  1184  of 
the  Code  of  Civil  Procedure  must  be  made 
payable  not  less  than  thirty-five  days  after 
the  final  completion  of  the  contract,  cannot 
be  resorted  to  by  the  lien  claimants. — Hoff- 
man-Marks Go.y.  Spiree,  154  Cal.  Ill,  97  Pac. 
152. 

Where  a  valid  contract  in  writing  for  the 
erection  of  a  building  has  been  executed  and 
filed,  and  the  work  thereunder  has  been  aban- 
doned by  the  contractor  before  completion, 
lien  claimants  who  furnished  work  anl  mate- 
rials to  the  contractor  before  abandonment 
have  no  right  to  resort  to  the  final  payment 
of  twenty-five  per  cent  of  the  contract  price. 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  Ill,  97 
Pac.  152,  affirmed. — Baphael  Co.  Inc.  v.  Grote, 
154  Cal.  137,  97  Pac.  155. 

Where  a  valid  contract  in  writing  for  the 
erection  of  a  building  has  been  executed  and 
filed,  and  the  work  thereunder  has  been  aban- 
doned by  the  contractor  before  completion, 
the  amount  of  the  contract  price  applicable 
to  the  liens  of  other  persons  than  the  contrac- 
tor is  to  be  determined  in  accordance  with 
section  1200  Qf  the  Code  of  Civil  Procedure. 
Under  that  section,  if  the  payments  made  by 
the  owner  pursuant  to  the  contract  amounted, 
at  the  time  of  abandonment,  to  the  same  sum 
as  the  value  of  the  work  and  materials  then 
done  and  furnished,  estimated  by  the  stand- 
ard of  the  whole  contract  price,  no  part  of  the 
contract  price  is  applicable  to  the  payment  of 
liens.  Such  construction  is  not  in  violation 
of  the  provision  of  the  state  constitution 
recognizing  the  right  of  mechanics  and  others 
to  liens. — Scheerer  ft  Co.  v.  Deming,  154  Cal. 
138,  97  Pac.  155. 

Under  the  proviaions  of  section  1200  of 
the  Code  of  Civil  Procedure,  providing  for 
the  apportionment  of  the  contract  price 
applicable  to  liens  of  other  persons  other 
than  the  contractor,  in  a  case  where  the 
contractor  has  abandoned  the  work,  in  a  suit 
to  foreclose  subcontractors'  liens,  the  owner 
of  the  property  is  not  entitled  to  deduct 
the  amount  of  damages  which  he  has  sus- 
tained by  reason  of  the  failure  on  the  part 
of  the  contractor  to  complete  the  building 
within    the    stipulated    tune. — ^Marshall     v. 


Vallejo  Commercial  Bank,  163  OaL  469,  120 
Pae.  146. 

Under  the  provisions  of  Code  of  Civil  Pro- 
cedure, section  1200,  as  it  existed  prior  to 
the  amendment  of  1911,  the  portion  of  the 
contract  price  applicable  to  the  liens  of  other 
persons  than  the  contractor  is  to  be  fixed  by 
taking  such  proportions  of  the  actual  value 
of  the  work  done  and  material  furnished  at 
the  time  of  abandonment  as  the  total  con- 
tract price  bears  to  the  actual,  total  reason- 
able cost  of  the  complete  improvements;  the 
last-mentioned  figure  being  reached  by  add- 
ing to  the  ac);ual  value  of  the  work  done  and 
material  furnished  at  the  time  of  the  aban- 
donment the  reasonable  cost  of  completing 
the  building. — ^Marshall  v.  Vallejo  Commer- 
cial Bank,  163  Cal.  469,  126  Pac.  146. 

If  there  is  a  valid  contract,  and  an  aban- 
donment of  work  by  the  contractor  before 
completion,  section  1200  of  the  Code  of  Civil 
Procedure  furnishes  the  rule  for  determining 
the  extent  to  which  the  property  of  the  owner 
is  liable  for  liens  of  laborers  and  materislmen. 
When  it  appears  that,  at  the  time  of  the  cessa- 
tion of  work,  the  value  of  the  work  already 
performed  and  materials  furnished,  including 
materials  upon  the  ground,  estimated  by  the 
standard  of  the  whole  contract  price ,  was 
only  the  sum  of  $46  in  excess  of  the  sums  paid 
under  the  contract,  no  li^n,  whatever  its 
amount,  can  be  enforced  against  the  property 
in  excess  of  that  sum. — ^Duffy  Lumber  Co.  v. 
Stanton,  9  Cal.  App.  38,  98  Pac.  38. 

The  right  of  the  owner  to  deduct  stipulated 
damages  as  against  the  contractor  cannot  be 
allowed  as  a  deduction  from  the  last  pay- 
ment, to  the  injury  of  Hen  claimants,  whose 
right  to  liens  is  guaranteed  by  the  con- 
stitution and  protected  by  the  legislature, 
especially  as  regards  payment  of  such  liens 
out  of  the  last  pa3rment  of  twenty-five  per 
cent  of  the  contract  price;  and  to  permit 
that  fund  to  be  sequestered  in  the  interest  of 
the  owner  as  against  the  contractor  would 
be  to  deprive  Uen  claimants  of  their  con- 
stitutional right  to  enforce  their  liens. — 
Mannix  v.  WiUon,  18  Cal.  App.  595,  123  Pae. 
981. 

Where  a  contract  has  been  abandoned  by 
the  contractor,  the  owner  is  not  entitled  to 
any  credit  on  account  of  a  premature  pay- 
ment made  by  him  to  the  contractor  not 
earned,  as  against  existing  lien  claimants, 
notwithstanding  no  notice  to  withhold  was 
served  upon  the  owner.  The  only  dedue- 
tions  permissible  from  the  ascertained  value 
of  the  labor  done  and  material  furnished, 
where  the  contractor  abandons  the  contract 
before  completion,  are  for  payments  then  due 
and  actually  paid,  and  none  are  permissible 
for  sums  then  due  and  not  actually  paid,  or 
for  sums  actually  paid  but  not  then  due. — 
OIson-Mahoney  Lumber  Co.  ▼.  MaxweU,  18 
Cal.  App.  668,  124  Pae.  100. 

Where  the  owner  of  a  building  completes 
it  after  the  contractor  abandons  the  work, 
and  in  so  doing  reasonably  and  neeeasarilj 
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expends  a  part  of  the  balance  of  the  contract 
price  in  his  hands,  he  is  liable  to  lien  claim- 
ants only  for  the  remainder  of  such  balance, 
and  cannot  recover  on  the  bond  of  the  con- 
tractor for  payments  Tolnntarily  made  in 
excess  of  what  he  thns  is  legally  liable  for, 
nor  can  he  recover,  on  the  bond,  attorney  fees 
and  costs  incurred  by  him  in  defending 
against  the  lien  claimants. — Growall  v.  Pacific 
Sorety  Co.,  21  Cal.  App.  185,  131  Pac.  73. 

Effect  of  default  of  contractor  on  lien  of 
subcontractor,  materialman,  or  work- 
man.    17  Ann.  Cas.  116. 

Bight  to  when  without  fault  of  the  owner 
the  building  is  not  completed.  43  Am. 
fit.  Bep.  900. 


sar. 


As  affected  by  payment  to  ptlnel- 


pal  contractor  in  general. 

Whether  a  payment  bv  the  owner  to  the 
head  contractor,  before  the  notice  of  the  lien 
of  the  subcontractor,  would  defeat  the  lien, 
pro  tanto,  query — Tuttle  v.  Montford,  7  Gal. 
358. 

If  the  contractor  has  paid  the  subcontractor 
according  to  the  terms  of  his  contract  with 
him,  and  has  not  made  premature  payment, 
the  employees  of  the  subcontractor  are  not 
entitled  to  demand  anything  from  the  con- 
tractor or  employer. — Dore  v.  Sellers,  27  Cal. 
588. 

Where  the  contract  provides  that  certain 
payments  shall  be  made  on  the  completion  of 
several  successive  portions  of  the  work,  and 
that  the  final  payments  shall  be  made  thirty 
days  after  the  completion  of  the  whole  build- 
ing, and  the  payments,  all  except  the  last,  are 
made  in  strict  accordance  with  the  contract, 
and  the  last  payment  never  becomes  due  be- 
cause of  an  abandonment  by  the  contractor, 
the  fact  that  the  owner,  prior  to  abandon- 
ment, paid  the  contractor  a  part  of  the  last 
payment,  is  without  prejudice  to  subcontrac- 
tors and  materialmen. — Henley  v.  Wadsworth, 
88  Cal.  856. 

Where  there  is  a  valid  contract  between 
owner  and  contractor,  such  contract  is  meas- 
ure of  owner's  liability,  and  in  absence  of  no- 
tice from  subcontractor  of  his  claim,  payment 
by  owner  in  conformity  to  contract  will  re- 
lieve him  to  that  extent  from  subcontractor's 
claim  or  lien. — ^Kellogg  v.  Howes,  81  CaL  170, 
175,  176,  6  L.  B.  A.  588,  22  Pac.  509. 

It  does  not  prejudice  persons  furnishing  a 
contractor  material  for  erecting  a  building 
that  the  owner  of  the  land  purchased  material 
£rom  a  firm  of  which  he  was  a  member,  and 
famished  it  to  the  contractor,  as  a  partial 
payment  of  the  contract  price,  which  partial 
^yment  he  had  a  right  to  make. — Dunlop  v. 
Kennedy,  4  Cal.  Unrep.  196,  34  Pac.  92. 

Where  the  contractor  has  been  fully  paid 
according  to  the  terms  of  a  valid  building 
contract,  no  mechanics'  lien  can  be  enforced 
against  the  owner  of  the  building. — Blinn 
Lumber  Go.  ▼.  Walker,  129  Gal.  62,  61  Pae. 
664. 


The  contractor,  having  expressly  ordered 
the  trustees  of  the  school  district  to  pay  the 
claims  of  materialmen,  will  be  discharged 
from  further  liability  to  the  plaintiffs,  who 
are  materialmen,  if  such  trustees  should  vol- 
untarily pay  the  judgment  properly  rendered 
against  him  in  favor  of  the  plaintiffs,  and 
cannot  complain  of  such  pa3rment. — Simpson 
V.  Gamache,  134  Gal.  216,  66  Pac.  222. 

Payments  made  by  the  owner  to  the  eon- 
tractor  after  notice  to  withhold,  although  ia 
accordance  with  the  contract,  do  not  relieve 
the  owner  from  liability.^Diamond  Match 
Co.  V.  Silberstein,  165  Cal.  282,  131  Pac.  874. 

Where  an  owner  for  whom  a  contractor  is 
constructing  two  separate  buildings  gives  the 
latter  a  check  on  account  of  the  balance  due 
him  on  both  buildings,  without  any  directions 
for  the  application  of  its  payment,  and  the 
latter  transfers  the  check  to  a  materialman 
to  whom  he  was  indebted  for  materials  fur- 
nished to  both  buildings,  the  materialman 
may  apply  it  to  the  payment  of  the  indebted- 
ness due  him  from  the  contractor  on  account 
of  either  of  the  buildings. — San  Pedro  Lum- 
ber Go.  ▼.  Schroeter,  156  Gal.  158,  103  Pae. 
888. 

Under  section  1184  of  the  Code  of  Civil 
Procedure,  it  is  the  duty  of  the  owner  of  a 
building,  upon  notice  given  him  by  a  lien 
claimant,  to  withhold  from  the  contractor  out 
of  the  moneys  due,  or  first  to  become  due, 
sufficient  funds  to  meet  such  claim  or  any 
lien  therefor.  If  he  fails  to  do  so  he  becomes 
liable  to  others  on  subsequent  notices.— 
Diamond  Match  Co.  ▼•  Silberstein,  165  CaL 
282,  181  Pac.  874. 

Persons  claiming  liens  for  labor  performed 
and  materials  furnished  in  the  construction 
of  a  building  who  have  not  served  notice 
upon  the  owner  to  withhold  any  sums  due  the 
contractor,  cannot  compel  the  owner  to  pay 
them,  in  addition  to  the  final  payment  of 
twenty-five  per  cent,  the  amounts  of  prior 
payments  actually  earned  by  the  contractor 
on  or  before  completion,  but  advanced  by  the 
owner  before  the  date  when  such  payments 
were  due  under  the  contract. — Pacific  Sash 
ft  Door  Co.  ▼.  Elderton,  167  Gal.  563,  140  Pac 
247. 

A  materialman  employed  by  a  subcontrac- 
tor may  serve  a  notice  on  the  owner  of  the 
property  of  his  claim  for  reimbursement  for 
the  materials  furnished  to  the  subcontractor 
and  used  in  the  building,  and  his  equitable 
garnishment,  and  the  enforcement  of  his  lien 
cannot  be  affected  by  a  full  payment  made  by 
the  contractor  to  the  subcontractor. — Los  An- 

Seles  Pressed  Brick  Co.  v.  Los  Angeles  ete. 
>ev.  Co.,  7  Cal.  App.  460,  94  Pac.  775. 

The  owner  of  a  building  is  chargeable  with 
the  lien  of  a  materialman  furnishing  materials 
to  a  subcontractor,  where  he  had  not  fully 
paid  the  contractor,  and  had  notice  of  the  ma- 
terialman's lien.  In  such  case  the  loss  must 
fall  upon  the  contractor,  thouffh  he  innocently 
paid  the  subcontractor  in  full  without  notice 
of  the  materialman's  lien. — Snell,  Matter  of. 
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16  Cal.  App.  253;  sub  nom.  Snell  y.  Clark  Con- 
struction Co.,  116  Pac.  699. 

The  contractor,  in  sneh  a  case,  can  protect 
himself  against  loss  bj  exacting  of  the  sub- 
contractor  a  contract  which  would  require  him 
to  show  that  his  labor  and  material  bills  were 
paid  before  the  money  is  paid  to  the  subcon* 
tractor,  or  provide  that  the  contractor  migh^. 
see  that  the  sums  paid  to  the  subcontractor 
were  applied  to  the  payment  of  such  bills. — 
Snell,  Matter  of,  16  Cal.  App.  253;  sub  nom. 
Snell  V.  Clark  Construction  Co.,  116  Pac.  699. 

Payment  to  contractors  or  subcontractors 
as  affecting  liens  of  subordinate  claim- 
ants.   LO  L.  B.  A.  560. 


§38. 


meiits. 


An  affected  I17  prem«tare  p«j- 


Sum  paid  contractor  before  abandonment 
of  the  work  cannot  defeat  lien  of  subcontrac- 
tor, unless  it  was  due  when  paid. — Quale  ▼. 
Moon,  48  Cal.  478. 

Under  the  mechanic's  lien  law,  as  it  existed 
before  the  amendment  of  March  18,  1885,  the 
liens  of  materialmen  furnishing  materials  to 
a  contractor  are  subject  to  the  original  con- 
tract. Held,  that  where,  by  the  terms  of  the 
contract,  a  portion  of  the  price  is  to  be  paid 
as  the  work  progressed,  and  the  balance  a 
month  after  the  work  is  completed,  the  owner, 
if  he  pays  the  full  price  before  It  becomes 
due,  is  liable  to  the  materialman  to  the  extent 
of  the  money  paid  before  due. — Walsh  ▼.  Mc- 
Menomy,  74  Cal.  356,  16  Pac.  17. 

Code  of  Civil  Procedure,  section  1183,  as 
amended  in  1887.  provides,  as  to  mechanics' 
liens  under  building  contracts,  that  "all  such 
contracts  shall  be  in  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  one 
thousand  dollars,"  and  recorded;  otherwise, 
they  shall  be  void.  Section  1184  provides 
that  no  part  of  the  contract  price  shall,  under 
such  contract,  be  payable  before  commence- 
ment of  the  work,  but  in  installments,  after 
work  is  commenced,  with  a  provision  for  re- 
taining twenty-five  per  cent  until  completion, 
and  that,  if  any  "such  contracts"  shall  not 
conform  "to  the  provision  of  this  section/' 
the  work  done  and  materials  furnished  shall 
be  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner.  Held 
that,  where  the  contract  price  is  less  than  one 
thousand  dollars,  twenty-five  per  cent  of  the 
price  need  not  be  reserved  until  after  comple- 
tion of  the  contract. — Sidlinger  v.  Kerkow,  82 
Cal.  42,  22  Pac.  932;  Kerckhoff-Cuzner  Mill 
etc.  Co.  V.  Cummings,  86  Cal.  22,  24  Pac.  814. 

All  that  materialmen  can  require,  in  such 
case,  is  that  at  the  time  they  serve  written 
notice  upon  the  owner,  or,  if  no  notice  is 
served,  at  the  time  their  lien  is  filed,  there 
shall  be  in  his  hands  the  amount  required  by 
the  contract  and  said  section. — ^Dunlop  v. 
Kennedy,  4  Cal.  Unrep.  196,  34  Pac.  92. 

Under  Code  of  Civil  Procedure,  section 
1184,  requiring  the  contract  for  erecting  a 
building  to  specify  times  when  payments  are 


to  be  made,  and  requiring  twenty-five  per 
cent  of  the  price  to  be  retained  until  thirty- 
five  days  after  completion,  partial  payments, 
however  they  are  specified  as  to  time,  may  be 
safely  made,  provided  no  notice  of  their  sub- 
contracts is  given  by  materialmen,  in  the  ab- 
sence of  which  they  must  rely  on  the  responsi- 
bility of  the  contractor,  and  the  twenty-five  per 
cent  required  to  be  retained;  and  in  such  case 
they  are  not  injured  by  any  uncertainty  as  to 
the  times  of  payment  specified  nor  by  pay- 
ments in  advance  of  the  specified  time. — Dun- 
lop  V.  Kennedy,  4  Cal.  Unrep.  196,  34  Pac.  92. 

When  the  building  contract  provides  for 
payments  as  the  work  progresses,  payments 
made  when  the  work  has  been  substantially 
finished  to  the  required  stages  cannot  be  con- 
sidered premature,  so  as  to  subject  the  owner 
to  liability  to  materialmen  to  the  additional 
extent  of  the  payments  so  made. — Stimson 
Mill  Co.  V.  Biley,  5  Cal.  Unrep.  218,  42  Pac. 
1072. 

By  Code  of  Civil  Procedure,  section  1184, 
relating  to  mechanics'  liens,  no  payment  made 
before  due,  under  the  contract,  will  defeat, 
diminish,  or  discharge  any  lien  except  the 
contractor's.  It  also  provided  that,  on  service 
of  a  written  notice  by  one  who  has  performed 
labor  or  furnished  material,  the  owner  shall 
withhold  from  the  contractor  all  or  sufilcient 
money  to  answer  such  claim,  and  money  paid 
while  the  notice  is  in  force  shall  be  deemed, 
for  the  purpose  of  all  liens  except  the  contrac- 
tor's, a  premature  payment,  within  the  mean- 
ing of,  and  subject  to,  this  section.  Held, 
that  the  continued  liability  on  a  premature 
payment  imposed  by  the  first  provision  does 
not  depend  on  the  giving  or  failure  to  give  the 
notice  referred  to  in  the  latter  provision. — 
Sweeney  v.  Meyer,  124  Cal.  512,  57  Pac.  479. 

Code  of  Civil  Procedure,  section  1184,  de- 
clares that  no  payment  made  on  a  building 
contract  prior  to  the  time  when  it  is  due  by 
the  contract  shall  defeat  any  Hen  in  favor  <tf 
anyone  save  the  contractor,  but  shall  be 
deemed  as  if  not  made.  Section  1184  pro- 
vides that  anyone  entitled  to  a  mechanic's 
lien  on  a  building  may  give  notice  to  the 
owner  of  the  amount  due  him,  and  that  the 
owner  shall  thereupon  withhold  from  the  con- 
tractor sufficient  moneys  to  answer  the  lien 
claim.  Held  that,  where  payments  were  made 
by  the  owner  of  a  building  to  the  contractor 
before  the  same  were  due,  it  was  not  neces- 
sary, in  order  that  a  materialman  might  re- 
cover the  sums  paid,  that  he  should  have 
given  the  notice  required  by  section  1184. — 
Ganahl  v.  Weir,  130  Cal.  237,  62  Pac.  512. 

Code  of  Civil  Procedure,  section  1184,  rela- 
tive to  mechanics'  liens,  and  providing  that  no 
part  of  the  contract  price  shall  by  the  terms 
of  any  such  contract,  be  payable  before  com- 
mencement of  the  work,  but  shall  be  paid  in 
installments,  and  that  when  a  price  is  not  so 
paid  the  materials  furnished  shall  be  deemed 
to  have  been  furnished  at  the  special  instance 
of  the  owner,  has  no  application  to  a  case 
where  the  contract  price  is  less  than  one  thou- 
sand dollars;  and  hence  where  the  owner,  qa- 
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der  such  a  eontraet,  has  paid  an  amount  not 
yet  due  to  the  contractor,  he  is  not  liable  to 
materialmen  as  on  a  premature  payment.-^ 
Southern  California  Lumber  Co.  v.  Jones,  133 
CaL  242,  65  Pac.  378. 

Under  Code  of  Civil  Procedure,  section 
1184,  relative  to  mechanics'  liens,  a  certain 
pa3rment  to  the  contractor  held  not  prema- 
ture.— Valley  Lumber  Co.  ▼.  Struck,  146  Cal. 
266,  80  Pae.  405. 

A  provision  in  a  building  contract  reserv- 
ing the  payment  of  only  twenty  per  cent  of 
the  contract  price  for  thirty-five  days  after 
the  completion  of  the  building  is  not  a  compli- 
ance with  section  1184  of  the  Code  of  Civil 
Procedure,  which  requires  the  reservation  of 
at  least  twenty-five  per  cent.  Such  a  depar- 
ture from  the  requirement  of  the  statute  sub- 
jects the  property  to  liens  in  favor  of  those 
doing  labor  or  furnishing  materials  to  the 
same  extent  that  it  would  have  been,  had 
there  been  no  contract,  and  the  labor  and  ma- 
terials had  been  furnished  at  the  personal  in- 
stance and  request  of  the  owners. — Burnett  v. 
Olas,  154  Cal.  249,  97  Pac.  423. 

Under  the  provisions  of  Code  of  Civil  Pro- 
cedure, section  1184,  providing  that  pay- 
ments made  prior  to  the  time  when  due  shail 
not  be  valid  for  the  purpose  of  defeating 
any  lien  in  favor  of  any  person  except  the 
contractor,  but  as  to  such  lien  such  pay- 
ments shall  be  deemed  as  if  not  paid,  the 
owner  cannot  take  advantage  of  such  pre- 
mature payments,  merely  because  of  the  lact 
that  they  were  made  pursuant  to  certificates 
of  the  architect. — Marshall  v.  Vallejo  Com- 
mereial  Bank,  163  Cal.  469,  126  Pac.  146. 

Payments  prematurely  made  by  the  owner 
to  the  contractor  do  not  defeat  the  claims  of 
those  who  have  served  notice  on  the  owner, 
under  section  1184  of  the  Code  of  Civil  Pro- 
cedure, to  withhold  from  the  contractor  money 
to  meet  their  claim  for  labor  and  material. 
Diamond  Match  Co.  y.  Silberstein,  165  Cal. 
282,   131  Pac.  874. 

Code  of  Civil  Procedure,  section  1184,  pro- 
Tides  that  payments  made  prior  to  the  time 
when  same  is  due  under  tne  terms  of  the 
contract  shall  not  be  valid  for  the  purpose 
of  defeating  any  lien  in  favor  of  any  person 
except  the  contractor,  but  as  to  such  lien 
sueh  payment  shall  be  deemed  as  if  not 
paid,  and  section  1200  provides  for  the  ap- 
portionment of  the  contract  price  applicable 
to  the  liens  of  others  than  the  contractor. 
It  follows,  therefore,  that  in  an  action 
bronght  by  subcontractors  to  foreclose  their 
lien,  the  owner  is  not  entitled  to  the  benefit 
of  any  payments  made  prior  to  the  time  they 
were  due  under  the  contract,  and  this  fact 
is  not  affected  because,  under  an  agreement 
between  the  owner  and  the  contractor,  these 
payments  were  made  directly  to  subcontract- 
ors, materialmen,  and  laborers,  and  where 
some  of  these  premature  payments  have  been 
made  to  the  plaintiff  himself,  he  may  retain 
the  amount  and  claim  the  benefit  of  the  stat- 
ute for  ascertaining  the  balance  due  him. — 


Marshall  v.   Vallejo   Commercial   Bank,    163 
Cal.  469,  126  Pac.  146. 

The  only  fund  available  to  the  Uen  claim- 
ant who  has  served  no  notice  to  withhold  is 
the  thirty-five  day  payment  of  twenty-five  per 
cent,  and  he  is  not  affected  by  and  cannot 
take  advantage  of  the  fact  that  other  pay- 
ments have  been  prematurely  made. — ^Pacific 
Sash  &  Door  Co.  v.  Elderton,  167  Cal.  563, 
140  Pac.  247. 

Bight  of  owner,  as  against  subcontractor 
who  filed  lien,  to  credit  for  payments 
made  tQ  other  subcontractors  or  mate- 
rialmen, who  did  not  file  liens,  before 
the  expiration  of  the  time  allowed  for 
that  purpose.     14  L.  B.  A.  (N.  S.)  919. 

§  39.    As  affected  hy  off-sets  or  counter- 
claims between  owner  and  contractor. 

That  the  owner  of  a  building  voluntarily 
paid  a  hardware  bill  arising  in  the  course  of 
the  construction  of  a  building — the  bill  being 
in  excess  of  the  contract  price  of  the  building 
— did  not  prejudice  a  materialman  furnishing 
materials  to  the  contractor. — Southern  Cali- 
fornia Lumber  Co.  v.  Jones,  133  Cal.  242,  65 
Pac.  378. 

Where  the  contractor  was  unable  to  obtain 
credit  from  materialmen  to  complete  the 
building,  and  at  his  request  the  owner  guar- 
antees his  obligation  to  pay  them,  under 
agreement  that  the  amount  should  be  de- 
ducted from  the  completion  payment  due  the 
contractor,  and  the  owner  paid  the  amount 
after  the  completion  payment  became  due, 
and  made  the  agreed  deduction,  his  mere 
guaranty  cannot  be  deemed  a  payment  before 
maturity  prohibited  by  section  1184  of  the 
Code  of  Civil  Procedure  as  against  other  cred- 
itors of  the  contractor,  who  had  neither  filed 
liens  nor  given  notice  to  withhold  the  comple- 
tion payment. — Hampton  v.  Christensen,  148 
Cal.  729,  84  Pac.  200. 

The  owner  should  be  allowed  to  deduct 
from  the  completion  payment  materials  neces- 
sarily supplied  by  the  owner,  by  reason  of 
the  failure  of  the  contractor  to  place  them 
in  the  building,  and  also  stipulated  damages 
arising  under  the  terms  of  the  contract  for 
delay  of  the  contractor  in  the  completion  of 
the  work. — Hampton  v.  Christensen,  148  Cal. 
729,  84  Pae.  200*. 

Any  excess  due  to  the  owner  under  the  con- 
tract, above  the  amount  of  the  completion 
payment,  cannot  be  deducted  from  the  final 
paytnent  of  twenty-five  per  cent  to  the  in- 
jury of  lien  claimants;  but  the  owner's  right 
of  recovery  for  such  excess  is  against  the 
contractor  alone. — ^Hampton  v.  Christensen 
148  Cal.  729,  84  Pac.  200. 


§40. 


As  affected  by  obllgatloiis  between 


contractor  and  sabcontractor. 

A  laborer's  or  mechanic's  lien  is  not  af- 
fected by  obligations  which  exist  between  the 
contractor    and    the    subcontractor. — ^United 
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Materials  Co.  ▼.  Longhery,  22  CaL  A  pp.  1, 
133  Pae.  18. 


§  41.    Applicatioii  of  payments  made  by  con- 
tractor to  materialmen. 

Pending  the  delivery  of  bricks  for  a  bnild* 
^9  ^7  plaintiify  and  within  a  few  days 
thereafter,  the  original  eontraetor  paid  money 
to  the  plaintiff  without  specially  directing  the 
application  of  the  payments;  and  the  plain- 
tiff applied  a  portion  of  the  money  to  the  pay- 
ment of  a  debt  due  him  from  the  contractor 
previons  to  the  making  of  the  contract,  and 
it  was  held  that  he  had  no  right  to  do  so. — 
Gobs  t.  Strelitz,  54  Oal.  640. 

Payments  made  by  contractor  to  material- 
men must  be  applied  to  materials  furnished, 
and  not  to  an  open  account. — Goes  v.  Strelitz, 
64  Gal.  640,  641. 

Where  the  owner  paid  the  amount  of  the 
lien  claimed  by  the  materialman  into  court, 
and  there  was  a  submission  of  controversy 
between  the  lien  claimant  and  the  contractor 
concerning  the  money,  the  court  properly 
awarded  the  amount  to  the  materialman  and 
not  to  the  contractor. — Matter  of  Snell,  16 
Cal.  App.  253,  sub.  nom.  Snell  ▼•  Clark  Con- 
struction Co.,  116  Pac.  699. 


hl  pbooesdinob  to  fbbfeot. 

Death  of  owner  before  filing  claim  for. 
43  Am.  6t.  Bep.  778. 

|42.    Kecesaity  for  compUaace  with  ttatiir 
tory  provlaiona. 

The  subcontractor  or  materialman,  in  or- 
der to  hold  a  lien  for  work  done  for,  or  ma- 
terials furnished  to  the  contractor,  must  com- 
ply strictly  with  the  provisions  of  the  act.— 
Davis  t.  Livingston,  29  Cal.  283;  Morris  v. 
Wilson,  97  Cal.  644,  32  Pac  801;  Wagner  v. 
Hansen,  103  Cal.  104,  87  Pac.  195;  Santa 
Monica  Lumber  etc.  Co.  ▼.  Hege,  119  Cal. 
376,  379,  51  Pac.  555;  Madera  Flume  etc.  Co. 
▼.  Kendall,  120  Cal.  182,  184,  65  Am.  St  Bep.- 
177,  52  Pac.  804. 

To  maintain  a  claim  for  a  mechanic's  lien 
a  substantial  observance  of  the  provisions 
of  the  law  is  required.— Hooper  v.  Flood,  54 
Cal.  218. 

Fact  that  contract  was  verbal  and  not  re- 
corded does  not  relieve  claimant  from  com- 
pliance with  section  1187,  Code  of  Civil  Pro- 
cedure.— Madera  Flume  etc.  Co.  ▼.  Kendall, 
120  Cal.  182,  184,  66  Am.  St.  Bep.  177,  52 
Pae.  804. 

A  mechanic's  lien  is  purely  statutory,  aiid 
^an  only  be  acquired  by  compliance  with 
the  statute.  The  assumption  of  the  debt  for 
the  work  does  not  create  an  equitable  lien, 
in  the  absence  of  an  agreement  therefor,  but 
only  creates  a  personal  liability. — San  Pran- 
nlfffto  Paving  Co.  v.  Fairfield^  134  Oal.  220, 
H  Pm.  86ff, 


Sections  1183  and  1184  of  the  Code  of 
Civil  Procedure,  regulating  the  terms  required 
for  the  validity  of  building  contracts  in 
excess  of  one  thousand  dollars,  are  not  invalid, 
as  impairing  any  existing  right  of  the  owner 
of  the  property.  Those  sections  confer  a 
right  not  previously  existing,  by  which  his 
liability  is  curtailed;  if  these  sections  did  not 
exist  or  are  not  complied  with,  the  constitu- 
tion itself  guarantees  a  lien  to  the  full  value 
of  all  labor  or  material  bestowed  or  fur- 
nished. The  owner  cannot  be  injured,  but  is 
afforded  security,  if  he  honestly  complies  with 
those  sections. — Stimson  Mill  Co.  v.  Nolan, 
6  Cal.  App.  754,  91  Pac.  262. 

One  who  desires  to  avail  himself  of  the 
provisions  of  the  mechanic's  lien  law,  so  as 
to  charge  the  land  or  building  of  a  third 
party  with  a  debt  incurred  by  another,  must 
substantially  comply  with  the  statutory  re- 
quirements as  to  making  out  in  writing  and 
verifying  his  claim  of  lien.  The  courts  have 
no  power  to  dispense  with  the  plain  require- 
ment of  the  statute. — Hogan  v.  Bigler,  8  CaL 
App.  71,  96  Pac.  97. 

The  creation  of  a  mechanic's  lien  is  statu- 
tory, and  in  order  to  constitute  a  valid  lien, 
it  is  necessary  only  to  do  the  things  which 
the  statute  directs  to  be  done. — Acme  Lum- 
ber Co.  V.  Wessling,  19  Cal.  App.  406,  126  Pae. 
167. 

§  43.    AltematlTe  proceedinga. 

Two  methods  are  provided  by  law  for  giT* 
ing  notice  of  a  claim  of  lien:  one,  by  re- 
cording the  claim  against  the  property  un- 
der section  1183  of  the  Code  of  Civil  Pro- 
cedure, and  the  other,  by  notice  to  the  holder 
of  the  fund  earned  by  the  claimant  under 
section  1184  of  the  same  code. — Goldtree  v. 
City  of  San  Diego,  8  CaL  App.  505,  97  Pae. 
216. 

§  44.    Kotioe  to  owner. 

As  to  notice  to  owner  being  ineffeetnskl  to 
bind  him  under  building  contract.  Sea 
Contracts,  §  180. 

In  case  of  destruction  of  building  by  lire. 
See  post,  9  90. 

Prior  to  amendment  of  1885  to  eode  pro- 
visions governing  mechanics'  liens,  notice  by 
subcontractor  to  owner  that  balance  waa  due 
him  did  not  impose  on  owner  duty  to  retain 
portion  of  contract  price  to  satisfy  lien  he 
might  file.— McCante  v.  Bush,  70  CaL  125, 
126,  11  Pac.  601. 

Under  sections  1183,  1184,  Code  of  CItiI 
Procedure,  whether  contract  is  recorded  or 
not,  if  proper  notice  is  given  to  owner  by  ma- 
terialman; he  must  withhold  sufficient  to  pay 
his  claim. — Buss  Lumber  etc.  Co.  v.  Oarrett- 
son,  87  Cal.  589,  594,  25  Pac.  747. 

Under  Code  of  Civil  Procedure,  section  1184, 
providing  that  a  mechanic  or  materialman 
may  give  the  owner  of  the  building  for 
which   he   has  furnished  material   or    labor 
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written  notice  of  hit  claim,  and  that  it  there- 
upon becomes  the  duty  of  the  owner  to  retain 
raiBeient  funds  to  pay  it,  a  mechanic  em- 
ployed by  a  subcontractor,  who  serves  the  re- 
quired notice,  acquires  a  prior  right  to  the 
fond  in  the  hands  of  the  owner  due  the  con- 
tractor, though  the  latter  may  not  be  en- 
titled to  a  lien,  the  building  being  a  public 
one.— Bates  v.  Santa  Barbara  County,  90  CaL 
543,  27  Pac.  438. 

Under  Code  of  dvil  Procedure,  section 
1184,  requiring  the  owner  of  a  building  to  re- 
tain sufficient  funds  to  pay  a  claim  for  ma- 
terials, furnished  by  a  materialman  who  has 
giyen  notice  of  his  claim  to  such  owner,  a 
materialman  who  serves  the  required  notice 
tequires  a  prior  right  to  the  fund  in  the  hands 
of  the  owner,  due  the  contractor,  though  the 
contractor  subsequently  abandons  the  con- 
tract.— Buss  Lumber  etc.  Co.  ▼.  Boggenkamp, 
4  Cal.  Unrep.  402,  Z5  Pac.  643. 

Under  Code  of  Civil  Procedure,  section  1184, 
providing  in  regard  to  mechanics'  Hens,  that 
the  owner  shall  retain  a  certain  percent- 
sge  of  the  contract  price  for  thirty-five  days 
after  the  completion  of  the  work,  and  that 
the  materialmen,  etc.,  may  at  any  time  serve 
BOtiee  on  the  owner  of  their  claim  for  mater- 
ial furnished  or  labor  performed,  whereupon 
the  owner  shaU  retain  sufficient  of  the  money 
doe  or  to  become  due  the  contractor  to  satisfy 
nieh  claims,  the  notices  may  be  served  after 
the  expiration  of  the  thirty-five  days,  pro- 
vided there  are  funds  due  the  contractor  still 
in  the  hands  of  the  owner. — Board  of  Educa- 
tion V.  Blake,  4  Cal.  TJnrep.  891,  38  Pac.  536. 

The  right  of  a  materialman  to  serve  no- 
tice of  Ma  demand  on  the  owner,  requiring 
him  to  retain  a  suffieient  sum  to  pay  it,  as 
provided  by  Code  of  Civil  Procedure,  section 
1184,  is  not  affected  by  failure  to  file  notice 
of  lien  within  thirty  days,  as  provided  by 
section  1187,  nor  by  section  1190,  declaring 
that  no  lien  shall  be  binding  longer  than 
ninety  days  unless  proceedings  to  enforce  it 
be  commenced  within  such  time. — ^First  Nat. 
Bank  of  Bridgeport  ▼.  Perris  Irr.  Dist.,  107 
Gal.  55,  40  Pac.  45. 

Under  section  1184  of  the  Code  of  Civil 
Procedure  a  materialman  may  give  notice 'to 
the  reputed  owner  of  the  structure  of  his 
claim  for  material  furnished  at  any  time  be- 
fore money  falls  due  under  the  contract,  and 
no  assignment  made  by  the  contractor  of  an 
amount  to  become  afterward  due  to  him  in 
the  course  of  performance  of  the  contract  can, 
before  the  arrival  of  the  time  of  payment,  de- 
feat the  right  of  the  materialman  to  give  the 
notice  provided  for  in  the  statute  and  to  ob- 
tain the  benefit  thereof;  and  the  notice  may 
be  effectually  given  so  long  as  the  money  is 
owed  to  the  contractor  himself;  although  the 
time  when  it  should  have  been  paid  is  passed. 
First  Nat.  Bank  of  Bridgeport  v.  Perris  Irr. 
Dist,  107  0^.  55,  40  Pac.  46. 

A  notice  given  to  truateea  of  a  state  in- 
■titatioa  by  ona  who  had  famished  material 


to  a  contractor  with  such  trustees  for  the 
erection  of  a  building,  that  an  amount  is  stUl 
due  him  for  such  material,  and  requiring  the 
trustees  to  pay  him  any  amount  then  due,  or 
that  shall  thereafter  become  due,  to  the  con- 
tractor, operates  as  a  garnishment,  and  inter- 
cepts any  payments  which  the  contractor  may 
then  or  thereafter  be  entitled  to  receive,  but 
it  does  not  affect  a  payment  which  previously 
became  due,  and  has  been  transferred  for 
value  by  the  contractor. — ^Newport  Wharf  etc. 
Co.  V.  Drew,  125  Cal.  585,  58  Pac.  187. 

The  provision  in  section  1184  of  the  Code 
of  Civil  Procedure  which  allowv  notice  to  be 
served  upon  the  reputed  owner  to  stop  fur- 
ther payment  to  the  contractor  is  inapplica- 
ble, and  has  no  effect  upon  the  other  provi- 
sion in  that  section  that,  as  to  liebs,  a  prema- 
ture payment  to  the  contractor  "shall  be 
deemed  as  if  not  made,  and  shall  be  applica- 
ble to  such  Hens,  notwithstanding  the  con- 
tractor may  thereafter  abandon  his  con- 
tract."—Ganahl  V.  Weir,  130  Cal.  237,  62 
Pac.  512. 

A  notice  of  lien  correctly  stating  the  whole 
amount  due  plaintiff,  but  inaccurate  in  stat- 
ing that  such  amount  was  due  on  the  original 
contract,  whereas  some  of  the  articles  were 
furnished  on  subsequent  orders,  is  valid  as 
to  the  value  of  the  materials  actually  fur- 
nished under  the  contract  stated  in  the  no- 
tice, the  misstatement  not  being  made  with 
intent  to  deceive  or  defraud.---Continental 
Building  etc.  Assn.  v.  Button,  144  Cal.  609. 
78  Pac.  21. 

Under  a  notice  by  a  lien  claimant  to  the 
owner,  which,  though  inartificially  drawn,  was 
sufficient,  under  the  requirement  of  section 
1184  of  the  Code  of  Civil  Procedure,  to  op- 
erate as  a  garnishment  of  the  completion  pay- 
ment, it  became  the  duty  of  the  owner  to 
withhold  sufficient  funds  therefrom  to  pay  the 
claim,  together  with  one  hundred  dollars  at- 
torney's fees  and  estimated  costs;  aiid  his 
subsequent  payments  after  service  of  the  no- 
tice, though  legal,  and  within  the  contempla- 
tion of  the  contract,  cannot  be  allowed  to 
affect  so  much  of  the  fund  as  was  thus  set 
apart  by  force  of  the  notice. — Hampton  v. 
Christensen,  148  Cal.  729,  84  Pac.  200. 

A  written  notice  of  lien  claimants  served 
upon  the  owner  of  the  property  for  labor 
and  materials  furnished  to  the  contractor  has 
only  the  effect,  under  section  1184  of  the 
Code  of  Civil  Procedure,  to  intercept  the 
sum  then  due  from  him  to  the  contractor,  and 
cannot  make  him  personidly  responsible  to 
the  lien  claimants  beyond  that  amount. — 
Hubbard  v.  Lee,  6  Cal.  App.  602,  92  Pac. 
744. 

Liens  upon  the  fund  are  as  fullv  of  equi- 
table cognizance  as  in  the  case  of  liens  upon 
property,  notwithstanding  the  liens  upon  the 
fund  are  created  by  law.— Goldtree  v.  City 
of  Ban  Diego,  8  CaL  App.  605,  97  Pae.  216. 

Notice  to  be  filed.    13  L.  K.  A.  704. 
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Notice  to  owner  as  a  eondition  of  lien.  11 
L.  B.  A.  740. 

6nfBeienc7  of  serTice  of  notice  of  me- 
ebanie'g  lien  on  agent  of  owner.  16 
Ann.  Cas.  355. 


§46. 


Neceasltsr  of. 


Under  the  act  of  1858,  materialmen  and 
anbc  on  tractors  have  a  lien  upon  the  property 
to  the  extent,  if  necessary,  of  the  contract 
price  of  the  principal  contractor;  bnt,  unless 
they  first  give  notice  of  such  claims  to  the 
owner  of  the  premises,  a  payment  by  him  to 
the  principal  contractor  will  be  good,  and 
they  will  lose  their  liens. — McAlpin  t.  Dun- 
can, 16  Cal.   126. 

Under  the  Uen  act  of  1867-68,  if  the 
owner  of  the  building  makes  payments  to  the 
contractor  in  good  faith,  under  and  in  pursu- 
ance of  the  contract,  before  receiving  notice, 
either  actual  or  constructive,  of  liens  claimed 
by  a  materialman  or  laborer,  for  material  fur- 
nished to,  or  labor  done  for,  the  contractor, 
such  materialman  or  laborer  cannot  enforce  a 
lien  on  the  building  for  a  sum  exceeding  the 
balance  due  on  the  contract,  when  notice  is 
given. — Benton  v.  Conley,  49  Cal.  185. 

Since  the  amendments  of  1874  to  Code  of 
Civil  Procedure,  as  before,  if  the  owner  of 
a  building  which  is  being  erected  makes  pay- 
ments to  the  contractor  in  good  faith,  before 
receiving  notice  that  a  materialman  claims  a 
lien  for  material  furnished  the  contractor, 
such  materialman  cannot  enforce  his  lien,  ex- 
cept for  the  balance,  if  any,  due  the  contrac- 
tor on  the  contract. — Wells  v.  Cahn,  51  Cal. 
423. 

Code  of  Civil  Procedure,  section  1184,  re- 
lating to  mechanics'  liens,  which  provides 
that  no  money  shall  be  paid  on  a  building 
contract  by  lie  reputed  owner  to  the  con- 
tractor until  after  the  commencement  of  the 
work,  and  that  twenty-five  per  cent  of  the 
contract  price  shall  be  reserved  for  at  least 
thirty-five  days  after  the  completion  of  the 
work,  applies  only  to  those  contracts  where 
the  price  to  be  paid  thereunder  exceeds  one 
thousand  dollars,  as  provided,  by  section  1183 ; 
and,  where  the  contract  price  does  not  exceed 
one  thousand  dollars,  the  reputed  owner  may 
pay  the  whole  of  it  to  the  contractor,  either 
before  the  commencement  of  the  work  or  dur- 
ing its  progress,  unless  a  written  notice  is 
served  on  him  by  the  laborers  or  materialmen, 
that  they  have  performed  labor  for,  or  fur- 
nished material  to,  the  contractor,  or  that 
they  have  agreed  so  to  do,  as  prescribed  by 
section  1184. — Kerckhoff-Cuzner  Mill  etc.  Co. 
y.  Cummings,  86  Cal.  22,  24  Pac.  814. 

Code  of  Civil  Procedure,  section  1192,  pro- 
viding for  a  lien  on  property  for  labor  done 
thereon  with  knowleage  of  the  owner,  does 
not  necessitate  a  notice  to  the  owner  where 
the  labor  was  done  at  the  request  of  one  in 
charge  of  the  work,  and  who  was  believed 
by  those  performing  the  labor  to  be  the 
agent  of  tne  owners.— Hinea  ▼.  Miller^  122 


Cal.  517,  55  Pac.  401;  Beader  ▼.  Miller,  122 
Cal.  617,  519,  55  Pac.  401. 

^  The  provision  of  section  1187,  Code  of  Civil 
Procedure,  added  by  way  of  amendment  in 
1897,  requiring  the  filing  of  notices  of  eom- 
pletion,  does  not  apply  to  improvements 
under  section  1191,  Code  of  <^vil  Procedure, 
and  hence  notice  of  completion  is  not  re- 
quired of  a  street  improvement  made  at  the 
request  of  the  owner. — Meyer  v.  City  St.  Imp. 
Co.,  164  Cal.  645,  130  Pac.  215. 

Under  section  1184  of  the  Code  of  Civil 
Procedure,  a  materialman,  who  furnishes  ma- 
terials to  a  subcontsactor  for  use  in  a  build- 
ing, cannot,  by  serving  notice  of  his  claim 
on  the  contractor,  intercept  the  moneys  which 
may  be  due  from  the  coontractor  to  the  sub- 
contractor.— Kruse  v.  Wilson,  3  CaU  App.  91, 
84  Pac.  442. 


§46. 


Time  for. 


Where  the  building  contract  is  valid,  and 
the  owner  has  paid  the  contractor  the  full 
contract  price,  and  nothing  remains  in  bis 
hands  upon  which  the  notice  of  lien  eouM 
operate,  the  notice  will  be  ineffectual  to  bind 
the  owner,  regardless  of  the  date  on  whieh 
the  contract  was  completed;  and  in  the  ab- 
sence of  the  invalidity  of  the  contract  and 
no  claim  or  showing  that  the  owner,  at  the 
time  of  the  service  of  notice,  had  any  money 
in  his  hands  belonging  to  the  contractor, 
judgment  must  be  for  the  defendant. — ^Na- 
tional Lumber  Co.  ▼.  Wickliffe,  19  Cal.  App. 
234,  125  Pac.  357. 


§47. 


Effect  of. 


The  right  afforded  by  section  1184  of  Code 
of  Civil  Procedjare  to  laborers  or  material- 
men to  intercept  the  contract  price  by  no- 
tices to  the  owner  to  withhold  does  not  carry 
with  it  the  right  to  compel  the  application  of 
what  is  due  under  one  contract  to  the  pay- 
ment of  demands  which  acorued  in  the  per- 
formance of  other  contracts. — Clark  t.  Beyrle, 
160  Cal.  306,  116  Pac.  739. 

Where  the  materialman  serves  noUee  upon 
the  school  district,  under  section  1184,  Code 
of  Civil  Procedure,  such  notice  operates  aa 
an  equitable  garnishment,  or  as  an  assign- 
ment pro  tanto  of  the  money  due  from  the 
school  district  to  the  general  contractor,  and 
such  materialman  is  subrogated  pro  tanto  to 
such  rights  as  the  general  contractor  had  to 
any  money  held  by  the  owner  as  part  of  the 
contract  price. — Suisun  Lumber  Co.  v.  Fair- 
field School  Dist.,  19  CaL  App.  587,  127  Pftc 
349. 

Where  plaintiff,  when  there  was  seven  ^ 
thousand  dollars  unpaid  on  the  contract,  n 
served  a  notice  upon  the  owner  to  withhold 
therefrom  the  full  amount  of  his  claim  for 
plastering,  pursuant  to  section  1184  of  the 
Code  of  Civil  Procedure,  the  owner  was 
thereby  required  to  sequester  therefrooa  anf- 
ficient  money  fully  to  meet  the  plaiAtilTa 
demand,  and  any  money  that  might  be 
necessary  to  meet  aaj  claim  of  lien   which 
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night  be  filed  therefor;  aand  where  the 
•wner  settled  with  the  contractor  without 
reserving  sufficient  money  to  meet  the  plain- 
tiff's demand,  he  did  so  at  his  peril. — Mannix 
V.  Wilson,  18  Cal.  App.  595,  123  Pac.  981. 


§48. 


BeanlfllteB  and  sufficiency. 


Describing  property  with  conTcnient  cer- 
tainty in  the  notice  of  lien  is  sufficient.^ 
Hotaling  t.  Cronise,  2  Gal.  60. 

A  notice  given  the  owner  by  a  subcontrac- 
tor, under  the  mechanic's  lien  law,  should 
state  that  the  amount  named  therein,  is  due 
over  and  above  all  payments  and  offsets. — 
Davis  v.  Livingston,  29  Cal.  283. 

If  the  subcontractor  or  materialman  serves 
more  than  one  notice  claiming  a  lien  for  the 
same  account,  the  several  notices  cannot  be 
considered  together  for  the  purpose  of  deter- 
mining the  sufficiency  of  notice  to  hold  a 
lien,  but  each  must  stand  on  its  own  merits, 
and  the  lien  will  not  exist  unless  one  of  the 
notices  is  sufficient  in  itself  to  give  it. — Davis 
V.  Livingston,  29  Cal.  283. 

The  fact  that  the  notice  of  a  material- 
man claims  a  larger  amount  than  was  claimed 
in  a  previous  notice  does  not  vitiate  it. — 
Davis  V.  Livingston,  29  Cal.  283. 

As  matter  of  strict  pleading,  contract  made 
by  agent  should  perhaps  be  alleged  to  have 
been  made  by  the  principal.  But  no  such 
recognition  of  the  maxim  "that  which  is 
done  by  another  he  himself  does"  is  requi- 
site to  the  validity  of  a  notice  under  the  me- 
chanics' lien  law. — ^Mclntyre  v.  Trautner,  63 
Cal.  429,  431. 

Notice  need  not  state  nature  of  alterations 
or  whether  each  person  performed  separate 
alteration. — Jewell  ▼.  McKay,  82  Cal.  144, 
146,  23  Pae.  139. 

Written  notice  to  owner  of  agreement  to 
furnish  materials  stating  their  kind  and  total 
price  is  sufficient  under  section  1184,  Code  of 
Civil  Procedure. — Buss  Lumber  etc.  Co.  ▼. 
Garrettson,  87  Cal.  589,  594,  25  Pac.  474. 

Demand  that  claimant  have  benefit  of  law 
relating  to  liens  is  sufficient  statement  that  he 
claimed  lien. — Buss  Lumber  etc.  Co.  v.  Gar- 
rettson, 87  Cal.  589,  595,  25  Pac.  474. 

The  monuments  and  lines  by  which  the 
property  is  said  in  the  notice  to  be  partic- 
ularly described  cannot  be  expunged  from  the 
notice,  but  must  be  read  as  part  of  it,  and 
are  of  the  essence  of  the  description,  and 
must  control  it. — ^Fernandez  v.  Burleson,  110 
Cal.  164,  52  Am.  St.  Bep.  75,  42  Pac.  566. 

Statement  of  claim  in  notice  must  be  cor- 
rect and  in  accordance  with  the  facts  or  lien 
is  lost. — Santa  Monica  Lumber  etc.  Co.  v. 
Hege,  119  Cal.  376,  380,  51  Pac.  555. 

A  notice  of  mechanic's  Uen,  sufficient  as  to 
the  owner,  cannot  be  void  as  to  third  per- 
Mms  without  knowledge  of  the  extrinsic  facts. 


Union  Lumber  Co.  ▼.  Simon,  150  Cal.  751,  89 
Pac.  1077,  1081. 

Where  the  fact  appears  that  the  fixed  price 
stated  was  the  market  price,  no  injury  can 
result  to  the  owner;  nor  can  the  misstatement 
be  regarded  as  material. — Star  Mill  ft  Lumber 
Co.  V.  Porter,  4  Cal.  App.  470,  88  Pac.  497. 

Whether  the  full  amount  of  the  contract 
price  is  stated  with  credits  in  the  notice  of 
lien  or  the  true  amount  due  after  deducting 
credits  is  stated  is  immaterial,  provided  the 
facts  were  correctly  stated.-— Star  Mill  & 
Lumber  Co.  v.  Porter,  4  Cal.  App.  470,  88  Pac. 
497. 

The  object  of  the  statute  in  requiring  the 
conditions  and  terms  of  the  contract  to  be  set 
forth  correctly  in  the  notice  of  lien  is  to  in- 
form the  owner  as  to  the  extent  and  nature 
of  a  lienor's  claim,  and  to  facilitate  investiga- 
tion as  to  its  merits. — Barrett-Hicks  Co.  v. 
Glas,  14  Cal.  App.  289,  111  Pac.  760. 

The  test  as  to  the  sufficiency  of  the  notice 
with  respect  to  the  terms  and  conditions  of 
the  contract  is  whether  such  notice  does  or 
does  not  so  far  depart  therefrom  as  to  render 
it  misleading  to  the  injury  of  the  owner.  If 
it  does,  the  variance  is  fatal.  If,  however, 
there  is  a  substantial  agreement  between  the 
contract  and  notice  of  lien,  so  that  there  could 
not  arise  in  the  mind  of  the  owner  any  mis- 
apprehension as  to  the  extent  and  nature  of 
the  lienor's  claim,  then  any  technical  variance 
which  might  appear  would  be  immaterial. — 
Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  289, 
111  Pac.  760. 

Description    6t    property    in    notice.    11 
L.  B.  A.  741. 

§  49.    Filing  contract,  in  general 

I 

Where  the  claimant's  memorandum  of  con- 
tract was  filed  at  10:30  A.  M.,  and  evidence 
shows  that,  if  any  work  at  all  was  commenced 
before  the  filing,  it  was  of  the  most  trivial 
nature,  and  was  not  commenced  until  8  or 
8:30  A.  M.  of  the  same  day,  a  finding  that  the 
work  was  commenced  before  the  filing  of  the 
memorandum  is  not  sustained  by  the  evidence. 
Beed  v.  Norton,  90  Cal.  590,  26  Pac.  767,  27 
Pac.  426,  99  Cal.  617,  34  Pac.  333. 

The  code  does  not  provide  for  recording  an 
implied  contract  which  is  not  complete  until 
the  labor  is  done  and  materials  furnished,  and 
could  not  be  recorded  before  the  commence- 
ment of  the  work.  The  statute  only  applies 
to  express  contracts  stating  obligations  there- 
after to  be  performed. — Bebman  v.  San  Ga- 
briel Valley  Land  etc.  Co.,  95  Cal.  390,  30  Pac. 
564. 

Under  Code  of  CivD  Procedure,  section 
1183,  relating  to  mechanics'  liens,  and  provid- 
ing for  the  filing  of  contracts  for  the  construe^ 
tion  of  buildings  with  the  county  recorder, 
which  makes  no  provision  for  the  filing  of 
copies  of  contracts,  or  of  any  part  thereof,  it 
is  not  sufficient  to  file  with  the  original  agree- 
ment and  the  original  specifications  a  copy  of 
the  plana  and  drawings  which  are  a  part  of 
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the  contract. — San  Francisco  Lnmber  Go.  T* 
O'Neil,  120  Gal.  455,  52  Pac.  728. 

Code  of  Civil  Procedure,  section  1183,  re- 
lating to  mechanics'  liens,  and  requiring  a 
builder's  contract  to  be  in  writing  and  filed  in 
the  recorder's  office,  is  not  complied  with  by 
a  contract  reciting  that  the  drawings  and 
specifications  are  identified  by  the  si^atures 
of  the  parties  thereto,  where  the  drawings  and 
specifications  are  not  so  signed,  since  parol 
evidence  would  be  necessary  to  identify  them. 
West  Coast  Lumber  Co.  v.  Knapp,  122  Cal.  70, 
54  Pac.  533. 

Under  the  proper  construction  of  sections 
1183  and  1186  of  the  Code  of  Civil  Procedure 
where  the  contract  is  void  for  failure  to  recced 
the  same,  the  liability  of  the  owner  is  not  in- 
tended to  extend  to  a  personal  judgment  in 
favor  of  lienholders,  but  only  to  a  lien  for  the 
value  of  their  claims  of  lien,  if  properly  made 
and  recorded,  and  enforced  within  the  time 
limited  by  the  code. — ^Hubbard  v.  Lee,  6  Cal. 
App.  602,  02  Pac.  744. 

Where  a  contract  was  made  for  the  con- 
struction of  a  shed,  and  a  subsequent  con- 
tract was  made  f^r  the  remodeling  of  a 
stable,  so  that  the  two  buildings  were  to  be 
joined  together,  such  contracts  cannot  be 
Joined  together  aa  one  individual  contract, 
but  must  be  regarded  ae  separate  and  dis- 
tinct agreements,  within  the  meaning  of 
Code  of  Civil  Procedure,  section  1183,  requir- 
ing that  a  building  contract  must  be  ex- 
pressed in  writing  and  recorded  when  the 
amount  to  be  paid  thereunder  exceeds  the 
sum  of  one  thousand  dollars^  and  when  so  re- 
garded it  is  not  necessary  to  the  validity  of 
these  agreements  that  they  should  have  been 
expressed  in  writing  and  recorded. — Acme 
liumber  Co.  v.  Wessling,  10  Cal.  App.  406,  126 
Pac.  167. 

The  requirement  of  section  1183  of  the 
Code  of  Civil  Procedure  that  all  contracts 
over  one  thousand  dollars  shall  be  recorded 
does  not  apply  to  the  contracts  of  material- 
men; and  it  is  well  settled  that  the  failure  to 
record  the  contracts  of  materialmen  does  not 
render  them  void. — Blanck  v.  Commonwealth 
Amusement  Corp.,  10  Cal.  App.  720,  127  Pac. 
805,  807,  citing  Hinckley  v.  Field's  Biscuit  etc. 
Co.,  01  Cal.  136,  27  Pac.  594;  Boebling's  Sons 
Co.  V.  Humboldt  Electric  etc.  Co.,  112  Cal. 
288,  44  Pac.  568;  Bennett  v.  Davis,  113  Cal. 
337,  54  Am.  St.  Bep.  354,  45  Pac.  684;  Bryson 
V.  MeCone,  121  Cal.  153,  53  Pac.  637. 


§60. 


Kecestity  for. 


Failure  to  record  building  contract  makes 
it  void  between  immediate  parties,  and  does 
not  affect  those  furnishing  labor  or  material 
to  contractor.^-Giant  Powder  Co.  ▼.  San  Diego 
Flume  Co.,  78  Cal.  103, 106,  197,  20  Pac.  410. 

Notice  of  existence  of  contract  to  subcon- 
tractors is  not  equivalent  to  filing  it  in  record- 
er's office.—Kellogg  v.  Howes,  81  CaL  170, 170, 
6  L.  B.  A.  588,  22  Pac.  500. 


Where  M.,  whose  contract  for 
materials  exceeded  one  thousand  dollars, 
failed  to  allege  in  his  complaint  that  hia  eon« 
tract  was  in  writing,  or  filed  for  record,  such 
omission  does  not  contravene  Code  of  Civil 
Procedure,  section  1183,  which  provides  for  the 
filing  of  a  contract  between  the  contractor  and 
owner  where  the  amount  exceeds  one  thousand 
dollars,  it  appearing  that  he  was  a  subcontrac- 
tor and  materialman. — Beed  v.  Norton,  00  CaL 
500,  26  Pac.  767,  27  Pac.  426. 

Under  section  1188  of  the  Code  of  Civil  Pro- 
cedure, the  failure  to  file  the  contract  or  mem- 
orandum containing  the  statements  required 
by  the  statute  renders  the  contract  wholly 
void  for  all  purposes.  It  cannot  be  the  basis 
of  a  recovery  by  the  contractor  against  the 
owner,  nor  can  it  be  looked  to  for  the  purpose 
of  determining  the  amount  for  which  the 
owner  is  liable,  or  when  any  payment  is  to  be 
made.  In  any  action  against  him  by  a  laborer 
or  materialman  their  rights  are  to  be  deter- 
mined by  other  rules,  and  irrespective  of  any 
provision  of  such  contract. — ^WUlamette  Steam 
Mills  etc.  Co.  V.  Los  Angeles  College  Co.,  04 
Cal.  220,  29  Pac.  620. 

Written  contract  for  erection  of  building  for 
price  exceeding  one  thousand  dollars,  if  not  re- 
corded, is  whCMly  void  for  all  purposes,  and  is 
not  competent  evidence  of  the  value  of  the 
labor  done  and  materials  furnished  in  the  erec- 
tion of  the  building  in  an  action  to  recover 
their  reasonable  vidue. — Bebman  v.  San  Ga- 
briel Valley  Land  etc  Co.,  05  Cal.  300,  30  Pac. 
564. 

A  contractor  who  has  entered  into  a  written 
contract  with  the  owner  of  land  for  the  con- 
struction of  a  building  thereon,  for  an  amount 
in  excess  of  one  thousand  dollars,  but  who 
fails  to  have  the  contract  therefor  recorded,  is 
not  entitled  to  a  lien  for  the  value  of  the  work 
done  thereunder.  He  can  only  recover  a  per- 
sonal judgment  against  the  owner  of  tilie  build- 
ing for  the  value  of  his  work  and  labor,  as 
upon  an  implied  contract,  without  any  allow- 
ance for  counsel  fees  or  expenses  of  preparing 
and  recording  a  mechanic's  lien. — ^Morris  v. 
WUson,  07  Cal.  644,  32  Pac.  801. 

Where  a  contractor  entered  into  a  written 
contract  with  the  owner  of  land  for  the  erec- 
tion of  a  building  thereon  for  a  price  exceed- 
ing one  thousand  dollars,  but  failed  to  file  it 
for  record,  it  is  wholly  void,  and  cannot  be 
made  the  basis  of  a  subsequent  claim  for  a 
lien  thereunder  in  favor  of  the  contractor.^* 
Spinney  v.  Griffith,  08  Cal.  140,  32  Pac.  974. 

Under  a  contract  void  for  want  of  record, 
the  contractor  cannot,  merely  as  statutory 
agent  of  the  owner,  render  the  owner  peraon- 
aUy  liable  to  subcontractors  or  materialmen. 
McClain  v.  Hutton,  131  CaL  182,  61  Pae.  273, 
63  Pac.  182,  622. 

A  building  contract  which  is  invalid  for 
failure  of  the  contractor  to  record  it,  and  ab- 
solutely void  as  against  subcontractors  su&d 
materialmen,  though  it  cannot  be  made  the 
basis    of    recovery   by   the  contraetor,   jet 
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neTertbeless  eonstitiites  the  measure  and  teat 
of  th«  right  of  the  contractor  to  recover  in 
aaampsit. — ^Ijaidlaw  t.  Marye,  133  Cal.  170, 
65  Pae.  391,  overruling  Bebman  v.  San  Ga- 
briel Land  ft  Water  Co.,  95  Cal.  390,  30  Pac. 
504. 

A  contract  for  the  plastering  of  a  four-story 
hotel,  at  prices  per  square,  which  it  appears 
would  necessarily  aggregate  a  sum  in  excess 
of  one  thousand  dollars,  though  no  aggregate 
gam  is  mentioned  therein,  if  not  filed  for 
reeord,  as  required  by  section  1183  of  the 
Code  of  Civil  Procedure,  must  be  deemed 
Toid,  and  materials  furnished  to  the  con- 
traetor  mast  be  deemed  furnished  "at  the 
pereonal  instance  of  the  owner,"  and  the  lien 
tberefor  may  be  foreclosed  against  the  owner. 
Smith  V.  Bradbury,  148  Cal.  41,  113  Am.  St. 
B«p.  189,  82  Pac.  367. 

A  contract  for  the  sale  of  materials  to  be 
used  in  the  construction  of  a  building  is  not 
an  original  contract  within  the  meaning  of 
section  1183  of  the  Code  of  Civil  Procedure, 
and  hence  does  not  need  to  be  reduced  to 
writing  or  filed  for  record. — ^Pugh  v.  Mozley, 
164  Cal.  374,  128  Pac.  1037,  1038. 

The  failure  to  file  the  contract  with  the 
recorder,  when  required  by  law,  is  to  render 
the  contract  void  as  a  limitation  of  the  lia- 
bility of  the  owner,  and  the  penalty  as  to 
him  is  the  exercise  by  lien  claimants  of  a 
right  of  lien  coextensive  with  the  value  of 
the  property,  except  in  the  case  of  the  con- 
tractor, whose  right  to  a  lien  is  thereby  lost; 
and  the  parties  in  that  case  are  relegated 
to  their  legal  rights. — Los  Angeles  Pressed 
Brick  Co.  v.  Higgins,  8  Cal.  App.  514,  97  Pac. 
414,  420. 

Failure  to  file  for  reeord  the  contract  as 
required  by  section  1183,  Code  of  Civil  Proce- 
dure, does  not  render  the  contract  void  as 
between  the  parties  thereto,  and  the  con- 
tractor may  recover  on  a  quantum  meruit. — 
Lacy  Mfg.  Co.  v.  Los  Angeles  Gas  ft  Elec.  Co., 
12  Cal.  App.  37,  10«  Pac.  413. 

Contracts  of  materialmen  for  labor  and  ma- 
terials in  excess  of  one  thousand  dollars,  which 
are  unrecorded,  are  not  invalid  for  that  rea* 
son. — California  Portland  Cement  Co.  v. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692,  118 
Pac.  103,  113. 

A  contract  to  perform  and  finish  the  entire 
carpenter  and  joiner  work  required  in  the  con- 
struction of  the  hotel  buildinff,  in  excess  of 
one  thousand  dollars,  under  the  direction  of 
the  architect,  according  to  the  plans  and  speci- 
fications, with  seventy-five  per  cent  to  be  paid 
to  the  contractors  as  the  work  progresses,  and 
twenty-five  per  cent  of  their  compensation  to 
be  retained  until  thirty-five  days  after  the 
completion  of  the  work,  is  a  contract  for  con- 
stmetion,  which  must  be  recorded;  and  where 
it  was  not  recorded,  and  the  reservation  of 
twenty-five  per  cent  was  not  made  npon  the 
basis  of  the  whole  contract  price,  the  contract 
18  void,  and  no  right  of  lien  accrued  for  the 
beatfit  of  the   contractors. — California  Port- 


land Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
CaJ.  App.  692,  118  Pac.  103,  119. 

§  51.    Beaniaites  and  suAciency. 

Under  a  contract  tu  erect  a  building  "con- 
formable to  the  drawings  and  specifications 
made,"  the  drawings  and  specifications  are 
a  part  of  the  contract,  and  should  be  filed 
under  Code  of  Civil  Procedure,  section  1183, 
regarding  mechanics?  liens,  providing  that  all 
such  contracts  shall  be  filed  in  the  ofllce  of 
the  county  recorder. — Holland  v.  Wilson,  76 
Cal.  434,  18  Pac.  412. 

An  objection  to  the  failure  to  file,  in  the 
recorder's  office,  the  plans  and  specifications 
of  the  building,  is  not  well  taken,  where  the 
contract  was  made  after  Code  of  Civil  Pro- 
cedure, section  1183,  was  amended  in  1887, 
and  such  amendment  does  not  require  the 
filing  thereof. — Beed  v.  Norton,  90  Cal.  590, 
26  Pac.  767,  27  Pac.  426. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides, inter  alia,  that  where  the  amount  to 
be  paid  for  any  building  exceeds  one  thousand 
dollars  the  contract  shall  be  in  writing,  signed 
by  the  parties,  and  "shall,  before  the  work 
is  commenced,  be  filed  in  the  office  of  the 
county  recorder."  Held,  that  where  a  con- 
tract provided  for  the  erection  of  a  building 
"conformable  to  drawings  and  specifications 
.  .  .  hereto  annexed,"  but  the  drawings  and 
specifications  were  not  filed  with  the  con- 
tract, the  contract  was  void,  and  cannot  serve 
as  a  basis  in  determining  the  rights  of  those 
claiming  mechanics'  liens  on  the  building. — 
Willamette  Steam  Mills  L.  ft  M.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29  Pac.  629. 

The  memorandum  of  the  contract  filed  in 
the  recorder's  office  in  lieu  of  the  contract 
can  have  no  higher  force  than  the  contract 
itself,  and,  if  the  contract  fails  to  comply  with 
the  requirements  of  the  statute,  the  memo- 
randum itself  must  be  equally  insufficient. — 
Willamette  Steam  Mills  L.  ft  M.  Co.  v.  Los 
Angeles  CoUege  Co.,  94  Cal.  229,  29  Pac.  629. 

Under  the  provision  of  Code  of  Civil  Pro- 
cedure, section  1183,  that  the  contract  for 
a  building  must  be  filed  in  the  recorder's  of- 
fice, omission  to  file  the  drawings  and  speci- 
fications, which  the  contract  recites  are  there- 
unto annexed,  and  which  it  provides  are  in- 
tended to  co-operate  with  and  supplement  the 
contract,  will  render  the  contract  void. — 
Yancy  v.  Morton,  94  Cal.  558,  29  Pac.  1111. 

Code  of  Civil  Procedure,  section  1183,  re- 
quiring contracts  for  buildings  or  improve- 
ments, where  the  price  to  be  paid  exceeds  one 
thousand  dollars,  to  be  in  writing,  and  the 
contract  or  a  memorandum  thereof,  setting 
forth,  ainong  other  things,  a  statement  of  the 
general  character  of  the  work  to  be  done,  to 
be  filed' for  record,  failing  in  which  the  con- 
tract to  be  void,  and  the  owner  liable  for 
labor  and  materials,  is  for  the  benefit  of 
laborers  and  materialmen,  aa  well  as  the 
owner,  and  failure  to  file  the  plans  and  speci- 
fications for  a  building,  which  are  an  essen 
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tial  part  of  the  contract  for  its  construction, 
is  fatal. — Greig  y.  Riordan,  99  CaL  316,  33 
Pac.  913. 

Under  Code  of  Ciyil  Procedure,  section 
1183,  where  the  memorandum  does  not  dis- 
close that  there  were  any  plans  or  specifica- 
tions, such  memorandum  cannot  be  held  in* 
sufficient  because  plans  and  specifications  are 
not  filed  therewith. — Joost  y.  SalUran,  111 
Cal.  286,  43  Pac.  896. 

Where  the  original  contract  consisted  of 
three  parts,  each  signed  by  the  parties,  con- 
sisting of  the  agreement,  the  specifications, 
and  the  plans  and  dra¥rings,  a  memorandum 
thereof,  consisting  of  a  verbatim  copy  of  the 
contract  and  signatures  thereto  and  a  copy 
of  the  specifications  referred  to  in  the  agree* 
ment  as  "signed  by  the  parties,"  without  giv- 
ing such  signatures,  and  copy  of  the  plans  and 
drawings,  referred  to  in  the  agreement  at 
"signed  by  the  parties  and  hereunto  an- 
nexed," without  such  signatures,  all  of  which 
were  attached  together  and  marked  "Memo- 
randum of  contract"  and  filed  with  the  re- 
corder, is  sufficient  to  make  the  contract 
valid,  where,  without  the  aid  of  oral  evidence, 
it  shows  all  that  is  required  to  be  shown  by 
a  memorandum  of  the  contract,  under  section 
1183  of  the  Code  of  Civil  Procedure.— Blinn 
Lumber  Co.  v.  Walker,  129  Cal.  62,  61  Pac.  664. 

Enlarged  detailed  drawings  prepared  dur- 
ing the  construction  of  the  building  for  the 
instruction  of  workmen,  which  were  in  har- 
mony with  and  did  not  change  or  add  any- 
thing to  the  specifications,  plans,  and  draw- 
ings filed  with  the  recorder,  and  made  parts 
of  the  memorandum,  are  not  objectionable 
because  not  filed  with  the  memorandum  of 
contract. — ^Blinn  Lumber  Co.  ▼.  Walker,  129 
Cal.  62,  61  Pac.  664. 

Where  a  building  contract  specifically  re- 
fers in  its  description  of  the  work  to  be  done 
to  the  plans,  drawings,  and  specifications, 
the  same  constitute  a  part  of  contract,  and 
must  be  filed  with  it  in  the  recorder's  office, 
in  order  to  constitute  a  filing  of  the  contract 
within  the  meaning  of  the  requirement  of 
section  1183  of  the  Code  of  Civil  Procedure. 
This  is  true  even  though  the  contract  itself 
does  not  refer  to  them  as  being  annexed, 
but  refers  to  them  as  being  kept  in  the  archi- 
tect's office,  or  in  some  other  place.  A  fail- 
ure to  comply  with  this  requirement,  when 
the  contract  as  contradistinguished  from  a 
memorandum  thereof  is  filed,  renders  the  con- 
tract void,  and  labor  done  and  materials  fur- 
nished by  all  persons,  except  the  contractor 
are  deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner,  and 
such  persons  are  entitled  to  a  lien  for  the 
value  thereof. — ^Burnett  v.  Glaa,  154  Cal.  249, 
97  Pac.  423. 

Applying  the  rule  of  construction  that  that 
is  certain  which  can  be  made  certain  from 
the  inspection  of  instruments  forming  part 
of  one  whole,  it  is  sufficient  that  it  can  be 
determined  vdth  certainty  from  the  inspec- 
Uoa  of  th«  plans  and  speeiflcatiomi  attached 


to  the  contract,  and  filed  together  with  it. 
that  they  are  referred  to  and  identified 
therein. — Hartwell  v.  C.  Ganahl  Lumber  Co., 
8  CaL  App.  733,  97  Pac.  901. 

In  an  action  by  the  owner  of  a  building 
to  determine  the  rights  of  lien  claimants  to 
a  fund  deposited  in  court,  in  which  the  valid- 
ity of  the  building  contract  filed  with  the 
recorder  by  the  owner,  with  plans  and  speci- 
fications attached,  signed  by  the  contractor 
only,  was  involved,  held,  upon  appeal  affirm- 
ing the  opinion  of  the  superior  court  that 
since  the  contract  signed  by  both  parties  re- 
cited that  the  building  was  to  be  constructed 
conformably  to  the  plans  and  specifications 
of  the  architect  attached  thereto,  which 
showed  on  their  face  that  they  were  made  as 
contemplated  by  the  parties,  and  are  the 
ones  referred  to  in  the  contract  filed  there- 
with, the  identification  of  them  is  sufficient. 
Hartwell  v.  C.  Ganahl  Lumber  Co.,  8  CaL 
App.  733,  97  Pac.  901. 

§62.    TUiDg  claim  or  statement  in  gmenL 

The  account  must  be  filed  in  the  recorder's 
office  and  recorded  by  him;  but  it  may  be 
taken  away  after  he  has  recorded  it. — ^Mars 
V.  McKay,  14  Cal.  127. 

Joint  lien  may  be  filed  against  two  build- 
ings erected  at  same  or  different  times  under 
same  or  different  contracts. — ^Booth  v.  Pendola, 
88  Cal.  36,  40,  23  Pac.  200,  25  Pac.  1101. 

A  materialman  is  not  required  to  record 
notice  of  his  claim  in  the  office  of  the  county 
recorder,  as  in  case  of  claiming  a  lien  against 
the  building  or  structure,  in  order  to  avail 
himself  of  the  remedy  provided  for  by  sec- 
tion 1184  of  the  Code  of  Civil  Procedure  for 
intercepting  the  contract  price  in  the  hands 
of  the  owner  by  notice,  and  the  validity  of 
such  notice  is  not  dependent  upon  proceedings 
to  enforce  a  lien  upon  the  property  affected 
by  the  contract,  nor  is  such  notice  subject  to 
the  limitation  provided  for  by  section  1190 
of  the  Code  of  Civil  Procedure. — ^Pirst  Nat, 
Bank  of  Bridgeport  v.  Perris  Irr.  Dist.,  107 
Cal.  55,  40  Pac.  45. 


An  objection  that  a  mechanic's  claim 
not  made  or  filed  by  the  claimant  should  be 
overruled  when  it  appears  that  the  claimant 
signed  the  claim  and  gave  it  to  another  to 
file,  that  it  was  indorsed  by  the  recorder  as 
filed  by  the  claimant. — Corbett  v.  Chambersy 
109  Cal.  178,  41  Pac.  873. 

Code  of  Civil  Procedure,  section  1183,  pro- 
viding that  if  the  contract,  or  a  memorandum 
thereof,  is  not  filed  with  the  county  recorder 
before  work  is  begun,  it  shall  be  void,  but 
that  labor  done  or  material  furnished  by  any 
but  the  original  contractor  ''shaU  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner,  and  they  shall 
have  a  lien  for  the  value  thereof,"  does  not 
relieve  a  claimant  thereunder  from  complianee 
with  other  provisions  as  to  the  filing  of  the 
lien  claim. — Davis  T.  MaeDonough,  109  CaL 
647,  42  Pae.  450. 
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Unpaid  employees  may  also  file  a  claim 
of  lien  for  themselves,  notwithstanding  thej 
have  been  included  in  the  claim  of  the  sub- 
eontractor.  In  such  ease,  equity  will  appor- 
tion the  liens  according  to  their  respectire 
rights  as  between  themselves,  and  will  deduct 
the  liens  allowed  to  the  employees  from  that 
which  the  subcontractor  would  have  been 
otherwise  entitled  to  enforce. — Macomber  ▼. 
Bigelow,  126  Cal.  9,  58  Pac.  312. 

Where  a  railroad  lies  in  two  counties,  the 
filing  of  a  mechanic's  lien  against  it  in  one 
county  only  is  sufficient,  under  Code  of  Civil 
Proeedore,  section  1187,  which  provides  for 
record  in  "the  county  in  which  such  property, 
or  some  part  thereof,  is  situated." — ^Bringham 
V.  Knox,  127  Cal.  40,  59  Pac.  198. 

Under  Code  of  Civil  Procedure,  section 
1183,  providing  for  a  lien  for  labor  on  a  build- 
ing at  the  instance  of  the  owner;  section 
1192,  declaring  that  every  improvement  con- 
structed on  land  with  the  knowledge  of  a 
person  claiming  an  interest  therein  shall  be  a 
lien  on  such  interest;  and  section  1186,  mak- 
ing the  claim  a  lien  preferred  to  a  mortgage 
lien  which  has  attached  subsequent  to  the 
time  when  the  structure  was  commenced — 
where  during  the  progress  of  a  structure  the 
property  is  transferred  and  a  mortgage  re- 
tained, a  separate  notice  of  lien  need  not  be 
filed  in  order  to  have  the  mortgagees  brought 
in  and  the  priority  of  the  liens  determined. — 
Ah  Louis  V.  Harwood,  140  Cal.  600,  74  Pac.  41. 

No  lien  is  acquired  by  the  mere  comple- 
tion of  a  building.  The  completion  of  the 
building  must  be  followed  by  the  filing  of  a 
claim  of  lien,  and  until  this  is  done  no  lien 
is  acquired  either  upon  the  building  or  upon 
the  land. — Kern  v.  San  Francisco  Co.,  19  Cal. 
App.  157,  124  Pac.  862. 

$63.    nme  for  flUng  dalm  or  itsatement  In 
general. 

Defendant  cannot  contest  a  mechanic's  lien 
on  the  ground  that  the  notice  was  not  filed 
in  time,  where  the  delay  was  owing  to  the 
fact  that  additional  work  was  done  at  de- 
fendant's request,  to  complete  the  contract 
according  to  his  wishes,  and  the  notice  was 
filed  within  the  time  limited  by  law,  as  com- 
puted from  the  completion  of  such  additional 
work. — ^Melntyre  v.  Trautner,  63  CaL  429. 

Under  Code  of  CivU  Procedure,  section 
1998,  providing,  in  case  of  death  of  an  em- 
ployer, for  payment  of  his  employee,  by  his 
successor,  for  such  services  as  are  necessary 
to  protect  the  property  for  a  reasonable  time, 
six  months'  continuation  of  services  after  the 
appointment  of  an  administrator  of  the  em- 
ployer's estate,  in  the  absence  of  special  cir- 
cumstances, is  more  than  a  reasonable  time; 
and  in  such  case  a  claim  of  mechanic's  lien 
for  work  done  during  the  ^ye  months  suc- 
ceeding the  appointment  of  the  administrator, 
filed  six  months  after  such  appointment,  is  not 
a  compliance  with  Code  of  Civil  Procedure, 
section  1187,  requiring  such  claims  to  be  filed 
vrithin  thirty  or  sixty  days  from  tiie  termina- 


tion of  the  employment. — Weithoif  ▼.  Murray, 
76  Cal.  508,  18  Pac.  435. 

In  order  that  a  laborer  or  materialman 
may  preserve  and  enforce  the  lien  provided 
for  him  by  section  1183  of  the  Code  of  Civil 
Procedure,  he  must  file  his  claim  therefor  in 
the  recorder's  ofiEice,  with  as  much  specifica- 
tion, and  within  the  time  limited  by  the  stat- 
ute, as  if  he  had  himself  made  a  direct  con- 
tract for  his  labor  or  material  with  the  owner. 
Willamette  Steam  Mills  Lumbering  ft  Mfg. 
Co.  V.  Los  Angeles  College  Co.,  94  Cal.  229, 
29  Pac.  629. 

Under  Code  of  Civil  Procedure,  section 
1187,  as  amended  in  1887  (Stats,  and  Amend. 
1887,  p.  154),  providing  that  every  person, 
save  the  originsd  contractor,  claiming  a  lien, 
must,  within  thirty  days  after  the  "comple- 
tion" of  the  buUding,  file  his  lien,  but  that 
any  "trivial  imperfection"  in  the  construction 
shall  not  be  deemed  such  a  lack  of  comple- 
tion as  to  prevent  the  filing  of  the  lien,  a 
lien  filed  before  the  doors  of  a  house  were 
hung,  the  plumbing  finished,  the  closets  and 
bathroom  completed,  ventilators  placed,  and 
moldings  put  in,  is  premature,  and  cannot  be 
enforced,  as  such  things  are  not  "trivial  im- 
perfections," but  are  necessary  to  be  done  to 
effect  a  "completion"  of  the  building. — Schal- 
lert-Ganahl  Lumber  Co.  v.  8heldon,  3  CaL 
Unrep.  779,  32  Pac.  235. 

The  fact  that  a  building  contract  provides 
for  the  issuance  of  a  certMcate  by  the  archi- 
tect before  the  installment  due  upon  the  com- 
pletion of  the  building  shall  be  paid  does  not 
postpone  the  commencement  of  the  thirty 
days  allowed  subcontractors,  within  which  to 
file  their  claims,  to  the  time  of  the  issuance 
of  the  certificate. — ^McLaughUn  y.  Perkins, 
102  Cal.  502,  36  Pac.  839. 

Where  a  building  contract  provides  that 
the  work  shall  be  done  "to  the  satisfaction 
of  the  superintendent  of  public  streets  of  said 
city  and  county,"  the  sixty  days  within  which 
the  contractor  may  file  a  lien  begin  to  run 
from  the  completion  of  the  work,  and  not 
from  the  time  a  certificate  is  made  by  such 
superintendent  that  the  work  was  done  to  his 
satisfaction.— Beatty  v.  Mills,  113  Cal.  312, 
45  Pac.  468. 

Under  Code  of  Civil  Procedure,  section 
1184,  providing  that  by  the  terms  of  a  build- 
ing contract  twenty-five  per  cent  of  the  con- 
tract price  shall  be  made  payable  at  least 
thirty-five  days  after  completion  of  the  con- 
tract, and  section  1187,  providing  that  the 
contractor,  at  any  time  alter  completing  his 
contract,  till  expiration  of  sixty  days,  may 
file  his  notice  of  lien,  he  may  file  notice  of 
lien  before  expiration  of  the  thirty-five  days; 
and  the  provision  of  a  contract  to  do  work 
for  three  thousand  dollars,  that  the  last  pay- 
ment of  seven  hundred  and  fifty  dollars  shall 
be  paid  thirty-five  days  after  completion,  pro- 
vided the  building  is  free  from  liens  placed 
thereon  by  the  contractor  or  anyone  claim- 
ing to  have  furnished  him  labor  or  material, 
is  not  a  stipulation  that  the  contractor  shall 
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not    file    a   lien    witliiii    tliirty-flye    dajs.** 
Knowles  v.  Baldwin,  125  Oal.  224,  57  Pae.  988. 

Tbe  introdtietorj  part  of  the  second  para* 
graph  of  section  1187,  Code  of  Civil  Proce- 
dure, allows  to  original  contractors  sixty  days 
and  to  other  persons  thirty  days,  after  the 
filing  of  notice  of  completion,  as  the  ntmost 
limit  of  the  time  for  filing  claims  of  lien  upon 
any  "building,  improvement,  or  structure." 
This  cannot  apply  ^  liens  under  section  1191, 
Code  of  Civil  Procedure,  for  the  owner  need 
not  file  such  notice  oi  completion  of  work 
done  under  that  section.  The  only  provision 
of  section  1187  that  fixes  the  time  for  filing 
claims  of  lien  under  section  1191  is  the  pro- 
viso immediately  succeeding  the  clause  pre- 
scribing the  form  of  the  claim.  It  cannot  be 
believed  that  the  legislature  intended  to 
create  a  lien  for  work  upon  a  lot,  or  upon  the 
street  in  front  of  it,  which  should  continue 
without  limit,  or  at  least  for  the  full  time  of 
the  period  of  limitation  of  the  cause  of  action 
against  the  owner,  without  any  proviso  for 
making  it  a  matter  of  record,  or  for  giving 
notice  to  the  owner,  or  his  successor.  Yet 
this  would  be  the  result  if  the  provisions  of 
section  1187,  Code  of  Civil  Procedure,  requir- 
ing the  filing  of  claims  of  lien  and  fixing  the 
time  therefor,  do  not  apply  to  liens  under 
section  ll&l.  The  act,  as  a  whole,  shows  that 
its  policy  is  to  require  a  record  notice  of  all 
liens.  It  would  not  be  good  public  policy  to 
allow  secret  liens  of  this  character.  It  should 
not  be  so  construed  unless  its  language  per- 
mits no  other  reasonable  interpretation.  The 
word  "improvement"  has  a  broad  meaning. 
In  its  ordinary  use  it  includes  the  work  of 
grading  an  abutting  street,  as  well  as  build- 
ings, and  the  like,  upon  the  lot  itself.  While 
the  intent  to  require  liens  to  be  filed  for 
work  under  section  1191,  Code  of  Civil  Pro- 
cedure, is  not  dearly  stated,  yet  the  section 
plainly  implies  that  such  claims  must  be  filed 
for  all  work  mentioned  in  the  section  or  in- 
cluded in  its  terms.  The  word  "improve- 
ment" in  the  proviso  was  used  in  the  broadest 
sense  to  include  any  and  every  improvement 
for  which  a  lien  is  given  by  the  chapter,  those 
under  section  1191,  Code  of  Civil  Procedure, 
as  well  as  those  under  section  1183,  Code  of 
Civil  Procedure  and  that  the  provisions  pre- 
scribing the  form  of  the  statement  and  re- 
quiring that  such  statement  be  filed,  apply  to 
all  such  liens. — ^Meyer  v.  City  St.  Improve- 
ment Co.,  164  Cal.  645,  130  Pac.  215. 

Under  section  1187  of  the  Code  of  Civil  Pro- 
cedure, a  cessation  from  labor  for  thirty  days 
Is  deemed  a  completion  of  the  building,  and  in 
case  the  owner  does  not  file  the  notice  of  such 
cessation,  as  required  by  such  section,  mate- 
rialmen and  laborers  do  not  have  an  unlimited 
time  in  which  to  file  their  claims  of  lien,  but 
must  file  them  at  all  events  within  ninety  days 
after  the  expiration  of  such  thirty  day  period, 
or  within  one  hundred  and  twenty  days  after 
the  actual  cessation  from  labor. — Sunset  Lum- 
ber Co.  V.  Bachelder,  167  Cal.  512,  Ann.  Cas. 
1916B,  664,  140  Pac.  35. 

The  inchoate  right  of  lien  which  arises  by 
fumiahing  lumber  used  in  the  construction  of 


a  house  ceases  to  exist  after  the  expiration 
of  sixty  days  from  the  completion  of  the 
•house. — Provident  Mut.  Bldg.  &  Loan  Assn. 
V.  Shaffer,  2  Cal.  App.  216,  83  Pac.  274. 

T^e  time  for  filing  the  liens  of  claimants 
is  to  be  computed  from  the  date  of  Uie  actual 
completion  of  the  buildings  constructed  upon 
which  the  liens  are  claimed. — Hubbard  v.  Lee, 
6  Cal.  App.  602,  92  Pac  744. 

If  the  building  was  not  actually  eompleted 
when  all  work  ceased  thereon,  it  must  be 
deemed  completed  thirty  days  thereafter,  and 
a  claimant  of  lien  has  ninety  days  from  that 
period  in  which  to  file  his  lien,  if  no  notice 
of  cessation  or  completion  is  filed  by  the 
owners. — Farnham  v.  California  ete.  Trust 
Co.,  8  Cal.  App.  266,  267,  96  Pac.  788. 

Where  the  whole  work  was  done  by  the 
owner,  without  the  intervention  of  a  eon- 
tractor,  the  claimant  of  a  lien  who  had  ceased 
work,  no  notice  of  such  cessation  or  of  the 
completion  of  the  work  being  filed  by  the 
owners,  had  ninety  days  from  the  actual  or 
constructive  completion  of  the  entire  work  in 
which  to  file  his  lien. — ^fVimham  v.  California 
etc.  Trust  Co.,  8  CaL  App.  266,  267,  96  Pae. 
788. 

• 

Where  improvements  in  a  large  building  of 
seventeen  rooms  made  by  the  owners  con- 
sisted of  an  entire  undertaking,  which  it  took 
nearly  two  years  to  complete,  the  time  for 
filing  liens  began  to  date  from  the  actual  or 
constructive  completion  of  the  work. — ^Farn- 
ham V.  California  etc.  Trust  Co.,  8  CaL  App. 
266,  267,  96  Pae.  788. 

When  it  clearly  appears  that  the  entire  in- 
stallation and  equipment  of  an  elevator  and 
engine,  according  to  the  plans  and  specifica- 
tions, wai  necessary  in  order  to  complete  the 
building,  and  it  appears  that  the  same  was 
not  finished  until  about  two  months  after  the 
filing  of  the  notice  of  completion  by  the 
owner,  such  filing  was  premature,  and  could 
not  limit  the  time  within  which  the  elevator 
company,  as  a  subcontractor,  was  required  to 
file  its  notice  of  lien. — Otis  Elevator  Co.  ▼. 
Brainerd,  10  Cal.  App.  229,  101  Pac.  691. 

In  an  action  to  foreclose  a  mechanic's  lien 
upon  a  building  contracted  for  deceased  as 
owner,  in  which  it  appears  that  neiUier  the 
contract  therefor  nor  any  notice  of  the  com- 
pletion of  the  building  was  filed  with  the  re- 
corder; that  the  building  was  in  fact  com- 
pleted, except  as  to  trivial  imperfections, 
December  1,  1905;  that  the  contractors  per- 
formed work  on  the  building  to  remedy  tkoso 
imperfections  on  May  8  and  9,  1906,  tovrard 
which  plaintiff  furnished  materials,  and  filed 
his  claim  of  lien  July  23,  1906;  but  that  dur- 
ing all  of  the  interval  the  owner  persistently 
declared  that  the  building  was  not  completed 
and  that  he  would  not  accept  the  same,  npon 
which  declarations  plaintiff  relied  in  furnish- 
ing such  materials  and  as  to  the  time  for  fil- 
ing his  claim  of  lien — the  owner  was  thereby 
estopped  to  deny  the  validity  of  plaintiff's 
claim  of  lien. — ^Hubbard  v.  Lee,  10  CaL  App. 
477|  102  Pac.  528. 
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If  additional  work  is  done  or  materials  fur- 
nished in  aceordanee  with  a  demand  made  bj 
the  owner,  based  upon  the  theory  that  the 
eontraet  for  labor  or  materials  had  not  been 
folly  performed,  the  owner  is  estopped  to  as- 
lert  that  the  eontraet  was  completed  before 
such  additional  work  was  performed  or 
materials  furnished,  though  sueh  was  clearly 
the  fact. — Hubbard  y.  Lee,  10  Cal.  App.  477, 

102  Pac.  528. 

A  finding  by  the  court,  nnassailed,  that  the 
building  was  completed  Noyember  28,  1906, 
establishes  that  a  Uen  filed  December  28, 1906, 
was  filed  in  proper  time,  and  was  not  prema- 
turely filed. — Lucas  y.  Gobbi,  10  CaL  App.  648, 

103  Pac.  157. 

A  claim  for  a  mechanic's  lien,  filed  more 
than  ninety  days  after  the  completion  of  the 
building,  comes  too  late. — Hickman  y.  Freier- 
muth,  21  Cal.  App.  629,  182  Pac.  772. 

Commencement  of  running  of  time 
against  mechanic's  lien  for  materials 
furnished  on  running  account.  7  Ann. 
Cas.  947. 

Death  of  owner  before  filing  claim  for 
mechanic's  lien.    43  Am.  St.  Bep.  778. 

Effect  of  addition  of  new  items  to  extend 
time.    35  L.  B.  A.  (N.  8.)  902. 

first  and  last  days  in  computing  time 
for.     49  L.  B.  A.  236. 

Biriit  to  tack  different  contracts  to  per- 
form labor  or  furnish  material  for  pur- 
pose of  extending  time  to  file  lien.  15 
L.  B.  A.  (N.  8.)  299. 

Time  to  file  mechanic's  lien  as  computed 
from  date  of  actual  completion  or  date 
of  acceptance  of  work.  Ann.  Cas. 
1912A,  908. 

Time  for  filing  mechanic's  lien  ae  ex- 
tended by  substituting  new  materials 
for  those  already  furnished.  Ann.  Cas. 
1912C,  217. 

Work  done,  or  material  furnished,  in  per- 
fecting original  work,  as  lienable  items 
to  establish  period  for  filing  claim.  12 
L.  B.  A.  (N.  8.)  864. 

|64.    ._  Original  and  sabcontracton  dla- 
tingiiiahed. 

Those  furnishing  materials  in  the  construc- 
tion of  a  building  under  a  contract  with  the 
owner,  and  those  working  on  the  building 
under  similar  contracts,  must  file  their  claims 
within  thirty  days,  to  ayail  themselyes  of 
mechanics'  liens.  They  are  not  "original  con- 
tractors," within  Code,  sections  1187,  1194.— 
Sparks  y.  Butte  County  Qrayel  Min.  Co.,  55 
CaL  389. 

A  complaint  alleging  that  plaintiffs,  in  ae- 
eordanee  with  a  contract  made  by  them  as 
original  contractors  with  defendants,  papered 
and  decorated  seyeral  rooms  in  a  dwelling- 
house  of  the  latter,  and  furnished  the  labor 
and  material  therefor,  sufficiently  shows  that 
plaintiffs  were  ''original  contraetors,"  within 
Code  of  Ciyil  Plroeedure  of  Calif omia,  section 


1187,  which  provides  that  every  "original 
contractor,"  claiming  the  benefit  of  a 
mechanic's  lien,  must  file  his  claim  within 
sixty  days  after  the  completion  of  any  build- 
ing, improvement,  etc. — ^La  Grill  v.  Mallard, 
90  Cal.  373,  27  Pac.  294. 

One  who  contracts  with  the  owner  to  do  the 
plumbing  for  a  building  is  an  original  con- 
tractor, and  entitled,  under  Code  of  Civil 
Procedure,  section  1187,  to  file  his  claim  of 
lien  "within  sixty  days  after  the  completion 
of  his  contract,"  although  such  filing  be  prior 
to  the  completion  of  the  building. — Pacific 
Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224,  39 
Pac.  758. 

One  contracting  with  lessee  is  not  an 
original  contractor,  and  must  file  notice  of 
lien  within  thirty  days  after  completion  of 
building. — Santa  Monica  Lumber  etc.  Co.  y. 
Hege,  119  Cal.  376,  378,  51  Pac.  555. 

§66.    Oompletion    and    acceptance    of 

building  and  eyidence  tbereof . 

A  materialman  who  has  furnished  lumber 
for  the  erection  of  building  has  no  lien 
thereon  for  the  price  of  the  materials  fur- 
nished, unless  he  files  in  the  recorder's  office 
of  the  county  in  which  the  building  is  situ- 
ated,  within  sixty  days  after  the  completion 
of  the  building,  notice  of  his  intention  to  hold 
a  lien  for  the  amount  due  to  him,  etc.;  upon 
his  failure  to  do  so,  the  lien  is  lost. — Walker 
v.  Hauss-Hijo,  1  Cal.  183,  184. 

Lien,  mav  be  recorded  within  sixty  dayi 
after  completion  of  building,  and  by  relation 
will  attach  from  the  date  of  the  completion 
of  the  work. — Crowell  v.  Gilmore,  13  dal.  54. 

Taking  possession  of  a  building  contracted 
for  is  an  acceptance  of  the  building. — ^Blethea 
V.  Blake,  44  Cal.  117,  120. 

The  lien  of  a  subcontractor,  under  the  act 
of  March  30,  1868,  "for  securing  liens  of 
mechanics  and  others,"  does  not  depend  on^ 
and  is  not  suspended  until,  the  completion  ox 
tke  building.--Quale  y.  Moon,  48  Cal.  478. 

In  an  action  upon  a  mechanic's  lien,  it  ap- 
peared that  all  of  the  materials  furnished, 
which  entered  into  the  construction  of  the 
building,  were  furnished  more  than  sixty  daya 
before  the  filixig  of  the  lien.  Two  bolts  were 
delivered  within  the  sixty  days,  which  were 
not  used.  Held,  that  the  lien  could  not  be 
enforced. — Barrows  v.  Knight,  55  Cal.  155. 

In  an  action  to  foreclose  the  lien  of  a 
materialman,  which  was  filed  before  the 
actual  completion  of  the  building,  the  court 
found  that  on  a  date  prior  to  the  commence- 
ment of  the  action  the  carpenter  work  waa 
completed,  but  that  the  building  was  not 
then,  and  had  not  since  been,  completed,  and 
that  neither  of  the  plaintiffs  at  the  time  of 
furnishing  the  materials  knew  that  it  was  not 
the  intention  of  the  owner  to  complete  the 
building  and  leave  it  in  an  unfinished  state. 
Held,  that  the  findings  were  insufficient  to 
show  that  the  original  purpose  of  the  owner 
was  to  build  in  part  only,  or  that  the  original 
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purpose  to  finisli  the  building  had  been  aban- 
doned.—Schwartz  y.  Knight,  74  Cal.  432,  16 
Pae.  235. 

The  appointment,  by  the  owner  of  the 
building,  of  a  painter  as  keeper,  and  the  fact 
that  he  lives  in  it  while  painting  it,  after  the 
contractor  has  abandoned  the  work,  does  not 
constitute  an  "occupation"  or  "acceptance" 
of  the  building  by  the  owner  within  the 
meaning  of  section  1187,  which  only  applies 
in  case  of  contracts. — ^Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332,  31  Pac.  164. 

Code  of  Civil  Procedure,  section  1187,  pro- 
vides that  any  trivial  imperfection  in  the  con- 
struction of  any  building  shall  not  be  deemed 
such  a  lack  of  comj^etion  as  to  prevent  the 
filing  of  any  lien.  Held,  that  where  a  build- 
ing was  erected  at  a  cost  of  four  thousand 
seven  hundred  dollars,  and  was  completed  on 
March  7,  1889,  with  the  exception  of  about 
seven  dollars'  worth  of  alteration,  which  was 
done  on  April  6,  1889,  the  building  was  com- 
pleted on  March  7,  within  the  meaning  of  the 
statute,  and  a  lien  for  materials  furnished, 
filed  more  than  thirty  days  after  March  7th, 
was  not  in  time.— Santa  Clara  Valley  Mill  etc. 
Co.  V.  Williams,  3  Cal.  Unrep.  700,  31  Pac. 
1128. 

A  contractor  agreed  to  excavate  a  cellar, 
and  to  erect  walls  of  concrete,  and  steps  to 
the  street,  and  plaintiff  did  work  thereon  for 
said  contractor.  The  work  was  accepted  by 
the  owner,  as  complete,  July  26th;  but  in 
August  a  carpenter  employed  by  the  owner 
placed  a  frame  in  the  cellar  door,  and  plain- 
tiff, at  the  owner's  request,  filled  a  small  hole 
outside  of  the  cellar.  Held,  that  the  lack 
of  this  additional  work  was  a  "trivial  imper- 
fection," within  the  meaning  of  Code  of 
Civil  Procedure,  section  1187,  which  provides 
that  such  imperfection  shall  not  prevent  the 
filing  of  the  lien  claim,  and  hence  the  filing 
of  the  claim  August  29th  was  not  within  tne 
statutory  time  of  thirty  days  from  the  com- 
pletion of  the  work. — ^Lippert  v.  Lasar,  4  Cal. 
Unrep.  74,  33  Pac.  797. 

Although  the  original  contract  may  be  void 
for  want  of  a  record,  the  occupation  of  the 
building  by  the  owner  furnishes  a  test  of  the 
completion  of  the  work  as  against  the  claim- 
ant of  lien,  when  not  explained,  and  is  con- 
clusive upon  the  owner  when  necessary  to 
sustain  liens  filed  upon  the  strength  of  the 
occupancy.— Joost  v.  Sullivan,  111  Cal.  286,  43 
Pac.  896. 

Where  the  original  plans  for  a  large  build- 
ing provided  for  an  elevator,  and  the  contract 
for  the  construction  of  the  elevator  was  let 
When  contracts  for  other  work  were  let,  the 
elevator  was  a  substantial  part  of  the  build- 
ing, and  the  building  not  completed,  so  that 
limitations  for  filing  mechanics'  liens  would 
run,  until  it  was  finished. — Coss  v.  Mae- 
Donough,  111  Cal.  662,  44  Pae.  325.  ( 

A  finding  that  a  building  was  completed 
before  notice  of  a  lien  was  filed  was  not  un- 
supported by  the  evidence,  though  it  was 
shown  that  no  sidewalk  was  built,  and  no 


eaves,  spouts  or  water-closets  fonishedy  and 
that  the  ridge  was  not  tight,  nor  the  ?rindow- 
glass  puttied,  where  the  carpenter  testified 
that  it  was  finished,  and  there  was  no  evi- 
dence that  any  plan  of  the  building  was  made, 
or  that  there  was  any  agreed  test  of  com- 
pleteness.— Santa  Monica  Lumber  etc.  Co.  ▼. 
Hege,  119  CaL  376,  51  Pac.  555. 

Building  may  be  completed  though  no  side- 
walk was  built  and  it  was  never  painted.— 
Santa  Monica  Lumber  etc.  Co.  v.  Hege,  119 
Cal.  376,  378,  379,  51  Pac.  555. 

The  question  whether  an  omitted  portion 
of  a  building  is  a  "trivial  imperfection"  is 
not  to  be  determined  by  its  relative  cost  to 
that  of  the  entire  building;  but  if  the  omis- 
sions are  so  substantial  that  the  contractor 
would  not  have  a  right  of  recovery  upon  his 
contract  until  they  are  supplied,  the  building 
is  not  completed,  so  that  a  claim  of  lien  filed 
thereon  can  be  enforced. — Bianchi  v.  Haghes, 
124  Cal.  24,  56  Pac.  610. 

"Trivial  imperfections,"  which,  under  sec- 
tion 1187  of  the  Code  of  Civil  Procedure,  are 
not  to  be  deemed  such  a  lack  of  completion 
of  a  building  as  to  prevent  the  filing  of  any 
lien  thereupon,  refer  to  imperfect  or  defec- 
tive performance  of  the  work  upon  a  building 
which  is  claimed  to  be  completed,  and  relate 
to  the  question  whether  or  not  there  has  been 
an  actual  completion  of  the  building.  They 
do  not  apply  to  a  case  in  which  the  building 
is  uncompleted,  and  workmen  are  engaged  in 
constructing  substantial  portions  thereof. — 
Bianchi  v.  Hughes,  124  Cal.  24,  56  Pac.  610. 

The  construction  of  marble  steps,  by  which 
the  basement  of  a  building  was  to  be  reached, 
is  a  substantial  portion  of  the  building,  and 
the  absence  of  the  steps  is  not  a  trivial  im- 
perfection, though  the  cost  of  construction 
thereof  was  small  in  comparison  with  the  cost 
of  the  entire  building;  and  a  notice  of  lien 
filed  by  a  materialman  upon  the  building  in 
advance  of  the  construction  of  such  steps  is 
premature,  and  cannot  be  enforced. — Bianchi 
V.  Hughes,  124  Cal.  24,  56  Pac.  610. 

Under  Code  of  Civil  Procedure,  section 
1187,  relating  to  the  time  of  filing  mechanics' 
liens,  providing  that,  in  cases  of  contracts,  the 
occupation  of  a  building  by  the  owner,  or  the 
acceptance  by  such  owner  of  said  building, 
shall  be  deemed  conclusive  evidence  of  com- 
pletion, an  'occupation  must  be  exclusive,  and 
inconsistent  with  a  continuance  in  the  com- 
pletion of  the  contract;  and  an  occupation  by 
the  owner  while  work  is  being  performed, 
with  full  knowledge  of  the  circumstances 
under  which  the  work  is  being  done,  is  not 
sufficient  to  start  the  running  of  the  statnte 
as  to  the  time  when  liens  should  be  filed.— 
Orlandi  v.  Gray,  125  Cal.  372,  58  Pac.  15; 
Hayne  v.  Gray,  125  Cal.  372,  58  Pac.  15. 

Under  Code  of  Civil  Procedure,  section 
1187,  as  amended  by  act  of  March  15,  1887, 
page  154,  chapter  137,  and  prior  to  the  amend- 
ment of  1897,  providing  that  mechanics'  liens 
other  than  those  of  contractors  must  be  filed 
within  thirty  days  after  the  eompletioft   of 


PBOCEEBINGS  TO  PEBFBCT,  HI,  t  56. 


«0S1 


tk*  bnildiiigy  an  aeceptanee  hj  the  owner  of 
the  building  as  flnished  under  agreement  with 
the  contractor  and  architect,  and  taking  poB- 
leeaion  of  the  same,  are  not  condusiye  evi- 
dence of  the  completion,  and  do  not  entitle  a 
lienor  to  file  his  claim,  when  the  building 
was  in  fact  uncompleted. — Jones  y.  Kruse, 
138  Cal.  613,  72  Pac.  146. 

Use  of  temporary  structure  is  no  evidence 
of  its  acceptance  as  completed.-— Stimson  Mill 
Co.  ▼.  Los  Angeles  Traction  Co.,  141  Cal.  30, 
38,  74  Pac.  357. 

Occupation  of  structure  under  void  contract 
is  not  conclusive  upon  question  of  its  con- 
struction.— Stimson  Mill  Co.  v.  Los  Angeles 
Traction  Co.,  141  Cal.  30,  32,  74  Pac.  357. 

Certain  defect  in  performance  of  work  bj 
contractor  held  not  a  trivial  imperfection, 
within  the  meaning  of  Code  of  Civil  Proce- 
dure, section  1187,  but  a  substantial  noncom- 
pliance with  the  contract,  such  as  to  pre- 
clude the  enforcement  of  a  mechanic's  lien.— 
Schindler  v.  Green,  7  Cal.  Unrep.  229,  82  Pac. 
341. 

In  an  action  by  a  contractor  to  foreclose 
a  lien  upon  the  structure,  where  there  is  a 
substantial  completion  of  the  work  contracted 
for  in  good  faith,  a  trivial  imperfection  can- 
not prevent  the  enforcement  of  the  lien. 
What  constitutes  a  trivial  imperfection  is  a 
question  of  fact  in  each  instance;  and  if  the 
omission  or  imperfection  is  so  slight  that  it 
cannot  be  regarded  as  an  integral  or  substan- 
tive part  of  the  original  contract,  and  the 
other  party  can  be  compensated  by  a  recoup- 
ment for  damages,  the  contractor  does  not  lose 
his  right  of  action.^-Schindler  v.  Green,  149 
CaL  752,  87  Pac.  626. 

Under  section  1187  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1897,  re^atinff  mc 
chanics'  liens,  other  than  upon  mining  claims, 
where  the  actual  completion  of  the  building 
has  been  recognized  by  the  owner,  he  must 
within  ten  days  file  notice  of  completion, 
which,  if  filed,  limits  the  respective  times  of 
the  fiHng  of  notices  of  liens^  but  if  not  filed, 
he  is  estopped  from  defending  that  the  lien 
was  not  filed  within  the  statutory  time; 
though  an  ultimate  limit  of  time  is  fixed  in 
all  eases  as  ninetjr  days  from  the  date  of  com- 
pletion. This  raises  a  question  whether  the 
estoppel  applies  to  all  cases,  or  is  limited  to 
eases  where  liens  have  been  filed  within  such 
ninety  days,  which  is  undecided. — ^Bobison  v. 
Mitchel,  159  Cal.  581,  114  Pac.  964. 

It  is  the  cessation  of  work  upon  the  build- 
ing for  which  the  material  was  furnished,  to- 
gether with  its  occupation  or  use  by  the 
owner,  that  sets  the  time  running  for  the  con- 
structive completion  of  such  building,  under 
section  1187  of  the  Code  of  Civil  Procedure, 
as  that  section  read  in  1909. — Sunset  Lumber 
Co.  V.  Bachelder,  167  Cal.  512,  Ann.  Cas. 
1916B,  664,  140  Pac.  35. 

Under  the  terms  of  the  law  there  must  be 
an   actual  completion  of  the  structure  or  a 
deemed  completion  thereof  before  the  right 
YIC»l.DigiS»— 881 


to  file  a  lien  accrues. — ^Baker  v.  Lake  Land 
Canal  etc.  Co.,  7  Cal.  App.  482,  94  Pac.  773. 

The  occupation  of  the  upper  part  of  the 
building  by  the  owners  before  the  work  was 
half  completed,  which  was  not  inconsistent 
with  the  further  progress  and  completion  of 
the  improvements,  could  not  have  the  effect 
to  start  the  time  running  for  the  filing  of 
liens. — ^Farnham  v.  California  etc.  Trust  Co., 
8  Cal.  App.  266,  267,  96  Pac.  788. 

When  the  delay  in  the  completion  of  the 
elevator  was  caused  by  plaintiff's  agent,  he 
cannot  claim  that  work  required  by  the  spe- 
cifications to  make  the  elevator  lawful  was 
a  trivial  imperfection. — Otis  Elevator  Co.  v. 
Brainerd,  10  Cal.  App.  229,  101  Pac.  691. 

A  building  will  be  deemed  completed, 
though  not  constructed  according  to  the  origi- 
nal plans  and  specifications,  when  the  owner 
abandons  the  intent  to  make  it  a  completed 
structure,  at  any  time  during  the  course  of 
work  upon  it.--California  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App.  692, 
118  Pac.  103,  113. 

Where  the  owner,  after  the  completion  of 
four  stories  of  the  hotel  building,  though  the 
original  plans  and  specifications  were  for  a 
six-story  building,  filed  with  the  recorder  a 
notice  setting  out  that  work  had  ceased  on  the 
building  and  that  it  had  been  accepted  by  the 
owner,  such  notice  was  in  effect  a  notice  of 
completion,  and  the  time  for  the  filing  of  liens 
then  commenced  to  run,  and  a  lien  filed  too 
late  thereafter  cannot  be  enforced. — Califor- 
nia Portland  Cement  Co.  v.  Wentworth  Hotel 
Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 


§56. 


Cessation  of  work   or   abandon* 


meat  by  principal  contractor. 

Code  of  Civil  Procedure,  section  1187,  pro- 
vides that  everyone  save  the  contractor  must, 
within  thirty  days  after  completion,  file  his 
statement  lor  a  lien.  That  section  was 
amended  in  1887  by  adding  that  cessation 
from  labor  for  thirty  days  on  any  unfinished 
building  "shall  be  deemed  equivalent  to  com- 
pletion." A  contractor  having  after  the 
amendment,  refused  to  finish  tne  building, 
and  no  work  having  been  done  thereon  for 
thirty  days,  of  which  the  materialman  had 
knowledge,  held,  that  the  time  in  which  his 
statement  must  be  filed  runs  from  the  end 
of  the  thirty  days,  though  part  of  the  ma- 
terials were  furnished  before  the  amendment. 
Kerckhoff-Cuzner  Mill  etc.  Co.  v.  Olmstead, 
85  Cal.  80,  24  Pac.  648. 

Whenever  there  has  been  a  cessation  of 
work,  upon  unfinished  building  for  thirty 
days'  time  to  file,  lien  begins  to  run. — Kerck- 
hoff-Cuzner Mill  etc.  Co.  V.  Olmstead,  85  Cal. 
80,  84,  24  Pac.  648. 

The  abandonment  of  work  upon  a  build- 
ing by  a  contractor  before  its  completion  does 
not  necessitate  the  filing  of  lien  within  thirty 
days  thereafter  where  the  owner  goes  on  with 
the  work,  and  does  not  occupy  or  accept  the 
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building. — ^Marble    Lime    Co.    t.    Lordsburg 
Hot«l  Co.,  96  Cal.  332,  31  Pae.  164. 

In  order  to  eonstitnte  a  "eoMation  from 
labor  for  thirty  days,"  tnch  as  will  bar  a 
lien  if  not  filed  within  thirty  days  there- 
after, within  the  meaning  of  section  1187  of 
the  Code  of  Ciyil  Procedure,  the  cessation 
should  be  of  such  character  as  to  carry  some 
charge  of  notice  to  a  careful  person;  and  it 
is  not  sufficient  tiiiat  there  be  a  mere  clan- 
destine stopping  of  actual  work  for  thirty 
days,  and  then  beginning  it  again  without 
any  indicia  to  the  world  that  it  had  been 
stopped  for  thirty  days. — Marble  Lime  Co.  y. 
Lordsburg  Hotel  Co.,  96  Cal.  332,  31  Pae.  164. 

Where  it  appears  that  the  work  continued 
without  a  cessation  of  thirty  days  until  a 
specified  date,  when  it  ceased  for  more  than 
thirty  days,  and  that  within  thirty  days  after 
the  expiration  of  thirty  days  from  the  date 
of  the  final  cessation  of  work  the  liens  were 
filed,  such  liens  appear  to  have  been  filed  in 
time. — Marble  Lime  Co.  y.  Lordsburg  Hotel 
Co.,  96  Cal.  332,  31  Pae.  164. 

Where  the  original  contractor  under  a 
building  contract  gave  to  the  owner  of  the 
building  written  notice  that  he  abandoned 
the  contract,  and  that  he  declined  to  proceed 
further  in  its  execution,  and  thereafter  did 
no  work  upon  the  building,  whereupon  the 
owner  contracted  with  another  builder  to 
complete  the  construction  of  the  building,  it 
is  incumbent  upon  those  who  claim  any  me- 
chanics' liens  by  virtue  of  the  original  con- 
tract to  file  their  claims  of  lien  with  the 
county  recorder  within  thirty  days  after  there 
has  been  a  cessation  from  labor  for  thirty 
days  upon  the  unfinished  contract. — Johnson 
v.  La  Grave,  109  Cal.  324,  86  Pae.  651. 

If  the  contractor  leaves  the  work  without 
cause  it  is  an  abandonment  of  the  contract 
such  as  is  contemplated  by  section  1200  of 
the  Code  of  Civil  Procedure,  and  the  rights 
of  materialmen  and  subcontractors  will  be 
measured  by  the  provision  of  that  section.— 
Golden  Gate  Lumoer  Co.  v.  Sahrbaeher,  105 
CaL  114,  38  Pae.  635. 

Time  to  file  lien  elaim  begins  to  run  thirty 
days  after  cessation  of  labor  upon  unfinished 
building  when  owner  has  not  abandoned  in- 
tention to  complete  it. — ^Merchant  v.  Hayes, 
120  Cal.  137,  138,  62  Pae.  154. 

Lien  claim  mav  be  filed  before  expiration 
of  thirty  da3rs  after  cessation  of  work  if  it 
appears  that  owner  has  abandoned  intention 
to  complete  it. — Marchant  v.  Hayes,  120  Cal. 
137,  138,  139,  52  Pae.  154. 

Code  of  Civil  Procedure,  section  1187,  de- 
clares that  the  owner  of  a  building  for  which 
materials  have  been  furnished  U>  be  used, 
must,  within  forty  days  from  cessation  from 
labor  thereon,  file  a  notice  stating  the  date 
when  such  cessation  occurred,  in  the  county 
recorder's  office,  and  that  neglect  to  file  such 
notice  shall  estop  the  owner  from  maintain- 
ing the  defease  that  Ueaa  were  not  filed  in 


time;  that  a  materialman  must  file  his  Hen 
within  thirty  days  from  the  filing  of  notice 
of  cessation  of  work  by  the  owner;  that  a 
eessation  of  work  for  thirty  days  shall  be 
deemed  a  completion;  and  that  all  liens  must 
be  filed  within  ninety  days  from  completion. 
Held  that,  though  the  owner  of  the  property 
failed  to  file  a  notice  of  cessation  from  work 
within  the  required  time,  a  materialman's 
lien  filed  more  than  one  hundred  and  twenty 
da3rs  after  cessation  from  work  was  too  late. 
P.  A.  Buell  A  Co.  V.  Brown,  131  Cal.  158,  63 
Pae.  167. 

The  method  by  which  the  compensation  for 
the  labor  performed  is  measured  is  immaterial 
where  the  labor  is  continuous;  and  the  fact 
that  the  laborers  were  employed  by  the  month 
did  not  make  it  necessary  to  file  t^e  notice 
within  thirty  days  from  the  end  of  each 
month,  so  long  as  the  employment  in  the 
tunnel  does  not  actually  terminate. — Ah  Louie 
V.  Harwood,  140  Cal.  500,  74  Pae.  41. 

If,  when  the  contractor  abandons  the  con- 
tract, there  should  be  no  interval  of  cessation 
of  work,  and  the  owner  should  immediately 
proceed  to  complete  the  building,  no  difference 
ean  result  to  the  rights  of  hen  claimants^ 
whose  time  for  filing  liens  in  such  ease  would 
be  extended  to  the  completion  of  the  building 
by  the  owner,  whether  the  work  is  performed 
by  him  under  the  contract  or  not. — Bobison  v. 
Mitchel,  159  Cal.  5»1,  114  Pae.  984. 

Under  the  amended  section  there  must  be  a 
continuous  cessation  from  labor  upon  any  un- 
finished contract  or  upon  any  uniLushed  build- 
ing for  thirty  days  to  meet  the  statutory  exac- 
tion; and  when  there  has  been  such  cessation, 
the  owner  must  within  ten  days  thereafter  file 
the  required  notice  of  cessation  or  abandon- 
ment, under  the  penalty,  in  case  of  his  failure 
to  do  so,  that  he  shall  not  be  permitted  te 
maintain  a  defense  on  the  ground  that  any 
lien  has  not  been  filed  witMn  the  time  pro- 
vided. If  he  files  such  notice,  the  original 
contractor  is  limited  to  sixty  days  thereafter, 
and  all  other  persons^  except  laborers  upon  a 
mining  claim,  are  limited  to  thirty  days  there- 
after within  which  to  file  their  claims  of  lien. 
Bobison  v.  Mitchel,  159  Cal.  581, 114  Pae.  964. 

There  having  been  a  cessation  of  labor  on 
the  unfinished  structure  for  thirty  days,  and 
the  notice  of  cessation  of  the  owner  having 
been  filed  within  ten  days  thereafter  as  re- 
quired by  law,  and  plaintiff's  claim  of  lien  not 
having  been  filed  within  thirty  days  after  the 
filing  of  such  notice  of  cessation,  it  results 
that  it  is  too  late;  and  consequently  a  judg- 
ment of  the  trial  court  enforcing  the  same  wae 
erroneous  in  decreeing  a  lien  in  favor  of  plain- 
tiff, and  in  directing  a  sale  of  appellant's  prop- 
erty to  satisfy  the  same^  and  the  trial  court 
will  be  directed  to  modify  its  judgment  ac- 
cordingly.—Bobison  V.  Mitchel,  159  CaL  581, 
114  Pae.  984. 

Notwithstanding  notice  of  cessation  of  labor 
given  by  the  contractor,  if  a  finding  against  a 
cessation  of  the  work  for  the  perioid  of  thirty 
days,  before  it  was  resumed  by  the  owner, 
were  within  the  issue  and  supported  by  th» 
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eTidence,  ib%  claimant  of  a  lien  would  be  en- 
titled to  await  the  completion  of  the  bnildins 
bj  the  owner. — Robison  y.  Mitchel,  159  Oal. 
581,  lU  Pac.  964. 

Where  there  has  been  an  actual  abandon- 
ment of  the  work  by  the  contractor  for  the 
period  of  thirty  days,  the  rights  of  the  owner 
to  complete  the  work  after  the  thirty  days' 
gaspension  is  given  by  the  statute;  but  when 
the  right  of  completion  is  given  by  the  terms 
of  the  contract  under  a  notice  provided  for 
therein,  the  completion  of  the  work  by  the 
owner  after  said  notice  must  be  deemed  a 
completion  of  the  work  under  the  contract. — 
Hughes  Bros.  t.  Hoover,  3  Cal.  App.  145,  84 
Pac.  681. 

Where  the  contract  provided  that  upon  the 
default  of  the  contractor  the  owner  might 
terminate  the  employment  by  notice  and  com- 
plete the  work,  which  was  done,  the  credit 
given  by  the  contractor  to  appellant  for 
thirty-five  days  after  the  completion  of  the 
work  cannot  be  construed  as  expiring  within 
thirty-five  days  after  the  default  of  the  con- 
tractor, there'  being  no  actual  abandonment 
of  the  work  within  the  statute,  and  the  credit 
extends  to  thirty-five  days  after  the  comple- 
tion of  the  work  by  the  owner. — Hughes  Bros. 
V.  Hoover,  3  Cal.  App.  145,  84  Pac.  681. 

In  a  consolidated  aetion  to  enforce  liens 
nnder  a  valid  building  contract,  in  which  it 
appears  that  within  less  than  thirty  days  after 
abandonment  of  the  contract  the  owner  filed  a 
notice  of  cessation  of  labor  by  the  contractor^ 
and  immediately  took  possession,  solely  to 
complete  the  building,  where  the  date  of  its 
completion  is  not  found,  and  a  finding  that 
the  owner  was  in  continuous  occupation  and 
use  of  the  buOding  from  the  date  of  his  pos- 
session is  against  the  evidence,  the  court's 
judgment  by  which  it  was  determined  that  the 
appellant  lien  claimants  must  be  limited  to  a 
personal  judgment  against  the  contractor 
most  be  reversed,  and  the  cause  remanded  for 
proper  findings.— -Oanahl  Lumber  Co.  ▼.  Wein- 
tveig,  16  Cal.  App.  687,  117  Pac.  954. 

There  was  no  sufficient  cessation  of  labor 
for  thirty  days  to  create  a  constructive  com- 
pletion of  the  work,  by  the  notice  filed  by 
the  owner,  to  start  the  time  for  the  filing  of 
notices  of  lien,  the  cessation  being  for  a  much 
lees  period,  as  proved  by  the  owner  of  the 
bnilding,  before  he  took  possession  to  complete 
the  building.  In  such  case^  the  filed  notice  of 
cessation  of  labor  cannot  deprive  the  lien 
claimants  of  their  right  to  file  their  liens  in 
time  after  the  final  eoinpletion  of  the  building. 
Ganabl  Lumber  Co.  v,  Weinsveig,  16  Cal.  App. 
687,  117  Pac.  954. 

Section  1200  of  the  Code  of  Civil  Procedure 
is  desired  to  provide  a  method  whereby  the 
extent  of  the  liability  of  the  owner,  under  his 
bnilding  contract,  may  be  ascertained  when 
the  eontractor  abandons  the  work,  and  does 
not  apply  when  the  owner  voluntarily  causes 
the  vroTk  to  be  stopped. — ^California  Portland 
Cement  Co.  v.  Wentworth  Hotel  Co.,  16  Cal. 
App.  692,  118  Pac.  103,  113. 


§67. 


Where  contract  Is  void. 


Where  a  contract  for  the  erection  of  a 
building  is  void,  under  Code  of  Civil  Pro- 
cedure, section  1183,  for  not  having  been  re- 
corded, claims  for  mechanics'  liens  thereon 
may  be  filed  by  subcontractors  and  material- 
men within  thirty  days  after  the  actual  com- 
pletion of  the  building,  irrespective  of  pre- 
vious acceptance  or  occupancy  by  the  owner^ 
Willamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205,  29  Pac.  633. 

Where  the  original  contract  for  the  con- 
struction of  a  building  is  rendered  void  by 
failure  to  record  the  plans  and  specifications, 
there  is  no  original  contractor  in  contempla* 
tion  of  the  statute,  and  claimants  of  liens 
to  furnish  labor  and  materials  at  his  instance 
are  deemed  to  have  furnished  them  at  the 
instance  of  the  owner  of  the  building;  and 
when  the  assumed  contractor  abandoned  work 
under  the  contract,  and  the  owner  finished 
the  buildings,  such  claimants  of  liens  are  not 
required  to  file  their  claims  within  thirty 
days  after  cessation  of  labor  by  the  contrac- 
tor, but  may  file  them  within  thirty  days 
after  completion  of  the  building. — ^Pierce  v. 
Birkholm,  115  Cal.  657,  47  Pac.  681. 

§58.    Prematiize  filing  and  effect  thereof. 

Where  the  statement  for  a  mechanic's  lien 
must  be  filed  within  four  months  "after"  the 
completion  of  the  bnilding  (Civ.  Code,  sec. 
632),  a  mechanic's  lien  is  not  acquired  on  a 
building  by  a  subcontractor  who  files  his 
claim  before  the  building  is  constructively 
or  actually  completed. — ^Perry  v.  Brainard,  2 
Cal.  XTnrep.  591,  8  Pac.  882;  Coz  v.  Western 
Pac.  B.  Co.,  44  Cal.  18,  28;  Santa  Monica 
Lumber  etc.  Co.  v.  Hege,  119  Cal.  376,  378, 
51  Pac.  555. 

Code  of  Civil  Procedure,  section  1187,  pro- 
vides that  every  original  contractor,  within 
sixty  days  after  the  completion  of  his  con- 
tract, and  every  other  person  within  thirty 
days  after  the  completion  of  any  building, 
must  file  for  record  statement.  Held  that 
a  subcontractor's  claim  of  lien  filed  before 
the  completion  of  the  building  was  prema- 
ture.— Boylance  v.  San  Luis  Hotel  Co.,  74 
Cal-  273,  20  Pac.  573.    See,  also,  15  Pac.  777. 

Under  Code  of  Civil  Procedure,  section 
1187,  a  subcontractor's  lien  filed  before  the 
building  was  completed  is  void  unless  it  ap- 
pears that  the  original  purpose  was  to  build 
only  in  part,  or  that  the  original  purpose  to 
finish  was  abandoned. — Schwartz  v.  Knight,. 
74  Cal.  432,  16  Pac.  235. 

Code  of  Civil  Procedure,  section  1187,  as 
amended  in  1887  (Stats,  and  Amend.  1887, 
p.  154),  provides  that  e^erj  person,  save  the 
original  contractor,  claiming  a  lien,  must, 
within  thirty  days  after  the  completion  of 
the  building,  file  his  claim  with  the  county 
recorder.  Held  that,  where  the  contract  be- 
tween the  owner  and  contractor  was  void 
because  not  properly  filed,  mechanics'  liens 
filed   before   the   actual   completion   of    the 
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building  were  prematiire,  and  cannot  be  ea« 
forced. — Willamette  Steam  Mills  Lumbering 
etc.  Co.  ▼.  Loe  Angelea  College  Co^  94  Cal. 
229,  29  Pac.  629. 

Code  of  Civil  Procedure,  section  1183,  pro- 
▼ides  that  work  done  or  material!  furnished 
by  any  but  the  original  contractor  under  a 
contract  void  for  want  of  filing  shall  be 
deemed  to  have  been  done  or  furnished  at 
the  personal  instanee  of  the  owner,  and  that 
the  value  thereof  shall  be  a  lien.  Section 
1187  requires  every  person  but  the  original 
contractor  to  file  his  claim  within  thirty  days 
after  the  completion  of  the  building.  Held, 
that  the  filing  of  a  lien  under  such  implied 
contract  with  the  owner,  prior  to  the  comple- 
tion of  the  building,  was  premature,  and  that 
the  lien  was  not  enforceable. — Davis  v.  Mac- 
Donough,  109  Cal.  547,  452  Pac.  450. 

The  filing  of  a  notice  of  lien  prior  to  the 
completion  of  the  building  for  which  mate- 
rials were  furnished  confers  no  right  to  a 
lien. — Santa  Monica  Lumber  ete.  Co.  v.  Hege, 
119  Cal.  376,  51  Pae.  555. 

Under  Code  of  Civil  Procedure,  section 
1187,  requiring  every  person,  save  an  origi- 
nal contractor  claiming  a  mechanic's  lien,  to 
file  his  claim  therefor  within  thirty  days 
after  completion  of  any  building  or  improve- 
ment, a  claim  filed  by  one  not  an  original 
contractor,^  within  thirty  days  after  work  has 
ceased  on  an  unfinished  building,  is  prema- 
turely filed,  where  it  appears  that  the  build- 
ing has  not  been  abandoned  by  the  owner. — 
Marchant  v.  Hayes,  120  Cal.  137,  52  Pac.  154. 

Under  section  1187  of  the  Code  of  Civil 
Procedure,  as  amended  in  1897,  where  a  struc- 
ture is  incomplete  and  work  has  ceased  there- 
on by  the.  contractors,  and  the  owner  has 
taken  possession,  and  within  the  statutory 
time  has  filed  for  record  a  notice  setting 
forth  the  date  on  which  the  cessation  from 
labor  actually  occurred,  the  possession  of 
the  owner  and  the  cessation  from  labor  for 
thirty  days  must  concur  to  establish  the  legal 
completion  of  the  work.  The  filing  of  claims 
of  lien  before  the  expiration  of  thirty  days 
from  the  cessation  from  labor  is  premature, 
and  such  liens  cannot  be  enforced. — Baker  v. 
Lake  Land  Canal  ete.  Co.|  7  Cal.  App.  482,  94 
Pac.  773. 

§59.    Fonn  and  oonteiits  of  daim  or  state- 
ment In  general. 

A  claim  of  lien  is  not  an  instrument  in  the 
nature  of  a  written  contract,  to  be  reformed 
by  a  court  of  equity  in  appropriate  cases,  but 
it  is  a  prerequisite  to  the  maintenance  of  a 
proceeding  which  gives  a  plaintiff  an  extra- 
ordinary remedy,  to  secure  the  benefit  of 
which  he  must  comply  with  the  terms  of  the 
statute. — Goss  v.  Strelits,  54  Cal.  640;  Santa 
Monica  Lumber  etc.  Co.  t.  Hege,  119  Cal. 
376,  379,  51  Pae.  555. 

If  an  action  to  enforce  a  mechanic's  lien, 
the  claim  filed  was  objected  to  on  the  ground 
that  it  did  not  state  the  "time  given"  aa  re- 


quired by  Code  of  Civil  Procedure,  section 
1187.  It  purported,  however,  to  state  the 
terms  and  conditions  of  the  contract,  and 
it  did  not  appear  that  there  was  any  ex- 
press agreement  as  to  time.  Held,  that  the 
statute  did  not  apply. — ^Hills  v.  Ohlig,  63  Cal. 
104. 

A  claim  of  lien  stating  that  defendant  is 
the  owner  of  a  described  lot,  that  he  con- 
tracted with  named  persons  to  build  a  house 
thereon,  plaintiff  furnished  materials  under 
a  contract  with  the  contractors,  and  gave  due 
notice  to  the  owner,  wherefore  it  claimed  the 
benefit  of  the  Code  of  Civil  Procedure  relat- 
ing to  Uens  on  property,  is  sufficient. — Buss 
Lumber  etc.  Co.  v.  Garrettson,  87  Cal.  589, 
25  Pac.  747. 

Under  Code  of  Civil  Procedure,  section 
1187,  prescribing  what  a  notice  of  claim  of 
mechanic's  lien  shall  contain,  a  statement  of 
the  date  of  completion  of  the  work  not  be- 
ing required,  a  mistake  in  stating  such  date 
will  not  affect  the  lien  where  the  complaint 
in  an  action  to  enforce  such  a  lien  alleges 
that  the  notice  was,  in  fact,  filed  within  thirty 
days  after  the  completion  of  the  work. — 
Slight  V.  Patton,  96  Cal.  384,  31  Pac.  248. 

A  lien  notice  averred  that  the  employment 
was  under  an  attempted  contract  in  writing, 
and  the  contract  price  to  be  paid  thereunder 
exceeded  one  thousand  dollars,  but  said  con- 
tract was  never  filed,  and  was  void,  etc. 
Held,  that  such  notice  showed  that  the  con- 
tractor claimed  under  an  implied  contract 
to  recover  that  which,  had  the  contract 
been  properly  recorded,  he  could  have  recov- 
ered under,  and  that  such  notice  negatived 
the  contention  that  his  demand  was  for  extra 
labor,  and  not  included  in  the  void  contract. — 
Morris  v.  Wilson,  97  Cal.  644,  32  Pac.  801. 

A  claim  of  mechanic's  lien  is  not  rendered 
void  by  an  incorrect  statement  as  to  the 
date  of  the  contract;  and  although  the  con- 
tract proved  shows  a  substantial  variance  of 
two  years  subsequent  to  the  date  set  forth 
in  the  claim  of  lien,  such  variance  is  not  so 
material  as  to  be  fatal  to  the  claimant's  case, 
where  the  terms  and  conditions  of  the  con- 
tract, which  are  essential  elements  contem- 
plated by  the  statute  to  be  stated  in  the  claim 
of  lien,  are  therein  correctly  set  forth. — Pa- 
cific Mut.  Life  Ins.  Co.  v.  Usher,  109  Cal. 
566,  42  Pac.  154.  » 

The  fact  that  a  contract  for  materials  was 
verbal,  and  not  recorded  (Code  Civ.  Proc, 
sec.  1183),  does  not  relieve  the  claimant  of  a 
mechanic's  lien  from  compliance  with  section 
1187,  enumerating  the  necessary  facts  to  be 
contained  in  the  notice  of  a  claim  for  lien. — 
Madera  Flume  etc.  Co.  v.  Kendall,  120  Cal. 
182,  65  Am.  St.  Bep.  177,  52  Pac.  304. 

Code  of  Civil  Procedure,  section  1187,  pro- 
vides that  notice  of  a  claim  to  a  mechanic's 
lien  shall  contain  a  statement  of  the  "terms, 
time  given,  and  conditions  of  the  contract." 
A  claimant  to  such  lien  for  the  construction 
of  a  house  filed  his  notice,  stating  "that  said 
house  was  to  be  erected,  to  consist  of  Are 
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Toomf,  and  to  be  flnislied  in  a  workmanlike 
manner,  for  the  agreed  price  of  seven  hun- 
dred and  forty  dollars."  Held  a  sufficient 
compliance  with  Code  to  entitle  claimant  to 
hii  lien.— McQinty  y.  Morgan,  122  CaL  108, 
54  Pac.  892. 

The  provisions  of  section  1187  of  the  Code 
of  Civil  Procedure,  that  the  notice  of  lien 
shall  contain  a  statement  of  the  "terms,  time 
given,  and  conditions  of  the  contract,"  is  not 
to  he  construed  as  requiring  a  statement  of 
all  the  details  of  the  contract,  but  is  to  have 
a  reasonable  construction  in  view  of  the  pur* 
poae  for  which  it  is  required;  and  the  stat- 
ute, being  remedial,  is  to  receive  a  liberal 
eonstmction,  for  the  purpose  of  carrying  its 
object  into  effect,  and  the  notices  required  to 
be  given  thereunder  have  regard  to  sub- 
itance  rather  than  to  form. — McGinty  ▼. 
Morgan,  122  Cal.  103,  54  Pac.  392. 

Under  Code  of  Civil  Procedure,  section 
1187,  requiring  that  the  notice  of  lien  shall 
contain  a  statement  of  the  terms,  timo  given, 
and  conditions  of  the  contract  under  which 
materials  were  famished,  a  statement  in  a 
aotiee  that  claimant  was  to  receive  the  rea- 
sonable market  value  thereof  when  they  were 
famished,  at  a  fixed  price,  is  untrue,  and  no 
lien  therefor  is  acquired. — Wilson  v.  Kugent, 
125  Cal.  280,  57  Pac.  1008. 

A  demand,  at  the  conclusion  of  a  claim  for 
a  lien  for  material  furnished,  "that  the  claim- 
ant have  the  benefit  of  the  law  allowing  the 
lien,"  is  equivalent  to  a  statement  that  he 
elaims  a  lien  on  the  property  in  question.— 
Bnngham  v.  Knox,  127  Cal.  40,  59  Pac.  198. 

Where  elaims  for  mechanics'  liens  stated 
the  making  of  the  contract,  the  material  fur- 
nished, the  agreed  price,  the  number  of  days' 
labor  performed,  the  rate  per  diem,  or  that 
the  usual  rates  were  to  be  paid,  such  claims 
contained  a  sufficient  statement  of  the  terms 
of  the  contract. — McClain  v.  Button,  131  Cal. 
132,  61  Pac:  273,  68  Pac.  182,  622;  Continental 
Bldg.  etc.  Assn.  v.  Holt,  131  CaL  132,  61  Pac. 
273,  63  Pac.  182,  622. 

Claims  for  mechanics'  liens  were  not  objec- 
tionable in  not  stating  the  time  specified  in 
the  contract  for  the  payment  of  material, 
since  in  such  ease  it  will  be  presumed  in  law 
that  no  time  was  _given. — McClain  v.  Hutton, 
131  Cal.  132,  61  Pac.  273,  63  Pac.  182,  622; 
Continental  Bldg.  etc.  Assn.  v.  Holt,  181  Cal. 
132,  61  Pae.  273,  63  Pae.  182,  622. 

Where  a  mechanic's  lien  claim,  containing 
the  matter  specified  by  Code  of  Civil  Pro- 
eednre,  section  1187,  is  filed  in  time,  the  lien 
attaches,  regardless  of  the  name  or  style 
given  thereto. — Madary  v.  Smartt,  1  Cal. 
App.  498,  82  Pac.  561. 

Claim  of  mechanics'  lien  by  contractor  for 
installing  elevator.  Held,  that  the  notice  of 
lien  contained  a  true  and  correct  statement 
of  the  terms,  time  given  and  conditions  of 
the  subcontract  for  the  installation  of  the 
elevator:  that  such  contract  did  not  include 
the  preliminary  work  of  excavation  done  by 


the  contractor,  nor  was  the  lien  void  because 
the  subcontract  made  no  specific  mention  of 
specifications  included  in  the  original  con- 
tract, when  the  subcontract  included  it  in 
general  terms.^—Otis  Elevator  Co.  v.  Brain* 
erd,  10  Cal.  App.  229,  101  Pac.  691. 

f  60.    DeaexiptloiL  of  propertj. 

Notice  of  mechanic's  lien  must  correctly 
describe  and  locate  the  property. — ^Montrose 
V.  Conner,  8  CaL  844. 

The  fact  that  Conner  owned  no  other  build- 
ing on  that  street  would  not  cure  the  defect. 
Montrose  v.  Conner,  8  Cal.  844. 

The  following  notice  of  mechanic's  lien 
does  not  contain  such  a  description  of  the 
premises  ^B  the  statute  contemplates:  "A 
dwelling-house,  lately  erected  by  me,  for  J. 
W.  Conner,  situated  on  Bryant  street,  be- 
tween Second  and  Third  streets  in  the  city 
of  San  Francisco  on  lot  No.  ." — ^Mont- 
rose V.  Conner,  8  Cal.  344. 

A  claim  of  lien  on  a  certain  building,  "with 
such  convenient  space  of  land  around  the 
same  as  may  be  required  for  the  convenient 
use  and  occupation  thereof,"  is  sufficient. — 
Tibbetts  v.  Moore,  23  Cal.  208. 

A  notice  of  a  mechanic's  lien  is  sufficient 
which  describes  the  property  sought  to  be 
charged  as  a  "quarta-mill.  being  at  or  near 
the  town  of  Scottsville,  in  Amador  county, 
known  as  'Moore's  new  quarts-mill'";  there 
being  no  evidence  of  any  other  quarts-mill  at 
the  designated  place. — Tibbetts  v.  Moore,  23 
Cal.  208. 

Description  of  property  on  which  liens 
were  claimed  held  sufficient  to  identify  it. — 
Cumow  V.  Happy  Valley  etc.  M.  Co.,  68  Cal. 
262,  266,  9  Pac.  149. 

Statement  held  to  sufficiently  describe 
property. — Tredinniek  v.  Bed  Cloud  etc.  Min. 
Co.,  72  Cal.  78,  80,  81,  13  Pac.  152. 

Description  of  property  by  its  well-known 
name  is  sufficient. — Tredinniek  v.  Bed  Cloud 
etc.  Min.  Co.,  72  Cal.  78,  82,  13  Pae.  152. 

A  notice  of  lien,  referring  to  the  land  as 
"that  certain  lot  and  parcel  of  land  situated 
in  said  county  of  Nevada,  state  of  Califor- 
nia, and  sought  to  be  charged  with  this  lien, 
and  described  as  follows,  to  wit,"  containing 
no  other  description  of  the  land,  is  insuffi- 
cient.— Penrose  v.  Calkins,  77  Cal.  396,  19 
Pac.  641. 

Where  a  mechanic's  lien  notice  describes 
the  property  as  a  dwelling-house,  situate 
upon  a  certain  lot,  and  it  turns  out  to  be 
situated  partly  on  that  lot  anu  partly  on  an- 
other, the  lien  cannot  be  enforced,  as  there 
is  no  lien  on  that  part  of  the  house  not  situ- 
ated on  the  lot  named,  and  it  would  work 
great  injury  to  the  owner  to  allow  the  lien 
to  be  enforced  against  a  part  only  of  the 
house. — Willamette  Steam  Mill  etc.  Co.  t. 
Kremeri  8  CaL  Unrep.  300,  24  Pae.  1026. 
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Beseription  of  property  souglit  to  be 
eliarged  need  not  be  full  and  precise,  but  it 
is  Biufieient  if  it  enables  a  party  familiar 
with  the  loealitj  to  identify  the  premiseB  in- 
tended to  be  described  with  reasonable  cer- 
tainty, to  the  exclusion  of  others.  As  a  gen- 
eral rule  the  sufficiency  of  the  description  is 
a  question  of  fact  to  be  determined  by  the 
trial  court. — Willamette  Steam  Mills  Co.  ▼. 
Ejremer,  94  Cal.  205,  29  Pac.  633. 

The  description  of  the  land  npon  which  a 
structure  is  erected,  required  to  be  set  out 
in  a  claim  of  lien  thereon,  is  not  a  technical 
description,  and  is  demanded  only  for  the 
purpose  of  identification.— Brunner  y.  Marks, 
98  Cal.  374,  33  Pac.  265. 

Where  a  claim  for  a  mechanic's  lien  gare 
a  correct  description  of  the  land  on  which 
the  building  was  situated,  and  the  land  was 
triangular  in  form,  the  fact  that  the  correct 
description  was  followed  by  the  further 
clause,  "together  with  a  certain  triangular 
piece  deeded  to  C.  H.,"  etc.,  did  not  invali- 
date the  lien,  since  such  clause  may  have 
been  another  description  of  the  same  lot,  and, 
if  not,  should  be  rejected  as  repugnant  to 
the  rest  of  the  document. — ^McClain  ▼.  Hut- 
ton,  131  Cal.  132,  61  Pac.  273,  63  Pac.  182, 
622:  Continental  Bldg.  etc  Assn.  ▼.  Holt,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622. 

In  a  notice  of  a  claim  for  a  mechanic's 
lien,  the  description  of  the  property  to  be 
charged  with  the  lien  need  only  be  such  as 
will  be  "sufficient  for  identification,"  and  in 
an  action  to  enforce  the  lien  evidence  may 
be  received  for  the  purpose  (If  determining 
its  sufficiency,  and  to  identify  the  land  sought 
to  be  charged  with  the  land  described  in  the 
notice. — ^Union  Lumber  Co.  ▼.  Simon,  150  Cal. 
751,  89  Pac.  1077,  1081. 

In  a  notice  of  a  claim  for  a  mechanic's 
lien,  an  imperfect  attempt  to  describe  the 
land  sought  to  be  charged  by  metes  and 
bounds  may  be  aided  and  rendered  sufficient 
by  a  further  statement  in  the  notice  that  a 
particular  person  is  the  owner  of  the  land, 
and  the  building  erected  thereon,  and  that 
the  lien  is  claimed  for  materials  furnished  a 
specified  contractor  while  such  contractor 
was  engaged  in  constructing  the  building  for 
such  owner;  and  in  an  action  to  enforce  the 
lien,  evidence  is  admissible  to  identify  the 
land  described  in  the  complaint  with  the  land 
so  described  in  the  notice.— Union  Lumber 
Co.  V.  Simon,  150  Cal.  751,  89  Pac.  1077,  1081. 

The  description  of  the  property  in  a  notice 
of  lien  is  sufficient  if  it  identifies  the  prop- 
erty by  reference  to  the  facts;  and  the  ques- 
tion of  ability  to  identify  it  by  the  deserip- 
tioD  given  is  a  question  of  fact. — Patten  ft 
Davies  Lumber  Co.  ▼.  Gibson,  9  Cal.  App.  23, 
98  Pac.  87. 

The  sufficiency  of  the  description  for  iden- 
tfflAation  being  admitted  by  the  pleadings, 
the  court  erred  in  holding  that,  as  matter  of 
law,  the  misstatement  of  the  block  rendered 
tiie  description  iniufficient  for  the  purposes 


of  identification. — Patten  ft  Davies  liomber 
Co.  ▼.  Gibson,  9  CaL  App.  23,  98  Pac.  37. 

In  order  to  bind  the  property  of  the  owner 
of  a  building  erected  on  his  lot  with  notice 
of  lien  filed  under  section  1187  of  the  Code 
of  Civil  Procedure,  such  notice  must  contain 
a  description  of  the  property  sought  to  be 
charged  with  liens,  sufficient  for  identifica- 
tion thereof. — D.  L  Nofziger  Lumber  Co.  v. 
Waters,  10  CaL  App.  89,  101  Pac.  38. 

When  the  recorded  contract,  by  mistake  of 
the  architect  in  drafting  the  same,  misde- 
scribed  the  lot  on  which  the  building  was  to 
be  erected  in  the  same  manner  as  in  the  no- 
tices of  liens,  and  thereby  failed  to  describe 
the  lot  to  be  affected  by  the  contract,  as  re- 
quired by  section  1183  of  the  Code  of  Civil 
Procedure,  the  effect  is  the  same  as  if  no 
contract  was  made,  and  the  property  of  the 
owner  is  chargeable  to  the  full  with  valid 
liens;  but  he  is  not  thereby  estopped  from 
contesting  the  validity  of  liens  not  charge- 
able against  his  property  under  section  1187 
of  the  Code  of  Civil  Procedure. — ^D.  I.  Nof- 
siger  Lumber  Co.  ▼,  Waters,  10  CaL  App.  89, 
101  Pac.  38. 
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When  it  appears  that  the  only  lot  owned 
by  the  person  causing  the  building  to  be 
erected  thereon  was  Tot  eighteen  in  block 
four  of  a  specified  tract,  and  that  the  notices 
of  liens  in  controverv^  for  materials  fur- 
nished contained  no  description  of  the  build- 
ing by  its  general  location,  but  merely  mis- 
described  the  property  sought  to  be  charged 
as  lot  eip^hteen  in  block  five  of  the  same 
tract,  which  has  an  existence,  the  liens  are 
thereby  rendered  invalid. — D.  I.  Nofziger 
Lumber  Co.  ▼.  Waters,  10  CaL  App.  89,  101 
Pac.  38. 
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Ownenhip  or  poaw—lon  of  prsp- 


Under  the  mechanic's  lien  law  of  1868,  it  is 
material  that  the  claim  for  the  benefit  of  thm 
lien  shall  state  the  name  of  the  owner  or 
reputed  owner  of  the  premises. — ^Hicks  ▼. 
Murray,  43  CaL  515;  Phelps  v.  Maxwell'a 
Creek  Gold  Min.  Co.,  49  Cal.  336. 

A  mechanic's  lien  cannot  be  maintained  if 
the  person  claiming  the  lien,  knowing  the 
name  of  the  owner  of  the  estate,  misstates  it 
in  the  certificate.— Wood  v.  Wrede.  46  C«L 
637. 

Statement  that  a  certain  person  eanaed 
building  to  be  constructed  is  not  statement 
of  name  of  owner  or  reputed  owner. — Hooper 
V.  Flood,  54  Cal.  218,  222. 

A  statement  in  a  mechanic's  lien  claim  tliat 
a  certain  corporation  is  the  name  of  the 
owner  "and  the  reputed  owner  of  said  prem- 
ises" is  sufficient. — Arata  v.  Telluriun&  Gold 
etc.  Min.  Co.,  65  CaL  340,  4  Pac  195. 
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Name  of  owner  of  premisee  beld  to  be 
ttated  in  lien  as  fnlly  as  law  required. — ^Har- 
mon y.  Aflhmead,  68  Cal.  321,  324,  9  Pae.  183. 

If  name  of  owner  is  not  known,  claim  filed 
is  rafBcient  if  it  is  silent  aa  to  ownership. — 
West  Coast  Lnmber  Go.  t.  Newkirk,  80  Cal. 
875,  277,  2t  Pac.  231. 

Claim  of  lien  held  to  snffieiently  state  name 
of  owner  of  building. — Buss  Lumber  etc.  Co. 
T.  Garrettaon,  87  CaL  589,  595,  25  Pac.  747. 

A  statement  in  the  claim  of  lien  to  the 
offset  that  ono  of  the  defendants,  naming 
Um,  **whB  and  still  is,  the  reputed  owner" 
of  the  land  on  which  the  house  was  moved, 
and  that  the  defendants,  naming  them,  are 
the  "reputed  owners"  of  the  house,  suffi- 
ciently showa  the  name  of  the  owner  or  re- 
puted owner  of  the  property,  to  meet  the 
requirements  of  the  statute. — ^Palmer  ▼.  Ija- 
Tigne,  104  CaL  30,  37  Pae.  775. 

The  provision  in  Code  of  CiTil  Procedure, 
Notion  1187^  requiring  the  claim  filed  by  a 
mechanic's  hen  claimant  to  st^te  "the  name 
of  the  owner  or  reputed  owner,  if  Imown,'' 
means  the  owner  or  reputed  owner  at  the 
time  the  claim  ia  filed. — Corbett  y.  Chambers, 
10»  Cal.  178,  41  Pac.  873. 

An  objection  that  the  claim  states  that  a 
certain  person  is  the  owner  of  the  "prem- 
ises/* instead  of  the  "buildine,"  is  frivolous. 
Corbett  ▼.  Chambers,  109  Cal.  178,  41  Pac. 
873. 

A  claim  of  lien  sufileient  in  form  is  pro^ 
srly  admitted,  as  against  objection  that  it 
does  not  eorrectly  s&te  the  names  of  either 
the  owners  or  reputed  owners  of  the  prem- 
iaes,  there  being  at  the  time  no  evidence 
before  the  court  to  contradict  its  terms. — 
Kelly  V.  liomberger,  5  CaL  Unrep.  433,  46 
Pac  8. 

A  finding  that  one  was  the  reputed  owner 
of  premises,  as  alleged  in  a  claim  of  mechan- 
ic'a  lien,  is  not  impaired  by  the  fact  that  eon* 
Toyances  to  other  persons  were  on  record.-^ 
Kelly  V.  Lemberger,  6  CaL  Unrep.  433,  46 
Pac  8. 

Though  one  states,  in  his  claim  of  lien, 
that  a  certain  person  is  owner  and  reputed 
owner  of  the  premises,  his  lien  is  not  im- 
paired by  proof  that  such  person  was  the 
reputed  owner  only. — ^Kelly  v.  Lemberger,  5 
Cal.  Unrep.  433,  46  Pae.  8. 

A  claim  of  lien  upon  the  s^arate  property 
of  the  wife,  giving  the  names  of  the  husband 
and  wife  as  "the  names  of  the  owners  and 
reputed  owners  of  the  said  premises,"  is  not 
void  upon  the  ground  that  the  husband  has 
no  interest  in  the  property.  The  claimant 
need  not  state  the  name  of  the  owner  or  re- 
puted vwner  if  he  is  ignorant  of  it;  and  a 
mistake  therein  cannot  affect  the  validity  of 
his  claim.— McClain  v.  Button,  131  Cal.  132, 
61  Pac.  273,  63  Pac.  182,  622. 

Tile  fact  that  a  claim  for  a  mechanic's  lien 
stated  that  C.  M.  and  F.  H.  were  the  names 
of  the  ownert  of  the  boildiag,  while  F.  H. 


had  no  interest  in  it,  did  not  aifect  the  valid- 
ity of  the  lien.— Meaain  v.  Button,  131  Cal. 
132,  61  Pac.  273,  63  Pae.  182,  622;  Continen- 
tal  Bldg.  etc.  Assn.  v.  Holt,  131  CaL  132,  61 
Pac.  273,  63  Pac  182,  622. 

A  recorded  notice  of  a  lien  which  stated 
that  "8.  A.  is  the  name  of  the  reputed  owner 
of  the  premises,"  sufficiently  named  the 
owner,  where  S.  A.  owned  the  premises,  since 
he  could  not  have  been  misled  by  being  de- 
scribed as  "reputed  owner." — Bryan  v.  Ab- 
bott, 131  CaL  222,  63  Pac  363. 

Code  of  Civil  Procedure,  section  1187,  pro* 
vides  that  a  notice  for  mechanic's  lien  snail 
contain  the  name  and  the  nature  of  the  title 
of  the  person  who  caused  the  improvement 
to  be  made.  Beld  that,  where  there  was  evi- 
dence tending  to  show  that  plaintiff  was  jus- 
tified in  assuming  that  the  property  was 
owned  by  the  husband,  the  fact  that  he  al- 
leged that  the  husband  was  the  reputed 
owner,  and  that  the  wife  claimed  some  inter- 
est in  the  property,  will  not  defeat  his  right 
to  a  lien,  though  the  property  belonged  to 
the  wife. — Santa  Cms  Bock  Pavement  Co.  v. 
Lyons,  133  CaL  114,  65  Pac.  329. 

Under  the  provisions  of  the  code  requiring 
the  claimant  of  a  lien  to  state  the  name  of 
the  owner  or  reputed  owner,  where,  during 
the  course  of  an  employment,  the  property 
is  transferred,  a  notiice  of  lien  stating  the 
name  of  the  owner  when  the  claimant  was 
employed  and  also  the  name  of  the  owner 
when  the  lien,  was  filed  is  sufficient. — Ah 
Louis  V.  Barwood,  140  Cal.  500,  74  Pac.  41. 

If  the  name  of  the  owner  or  reputed  owner 
of  the  property  is  not  known,  the  claim  of 
lien  is  not  required  to  state  it;  and  any  mis- 
take in  such  name  cannot  invalidate  the 
claim  of  lien. — ^Lucas  v.  Gobbi,  10  Cal.  App. 
648, 103  Pac.  157. 

Effect  of  incorrect  designation  of  owner 
of  property  in  statement  of  claim  for 
mechanic's  lien.    14  Ann.  Cas.  689. 

Sufficiency  of  statement  or  notice  of  me- 
chanic's lien  naming  in  caption  but  not 
in  body  of  statement  or  notice  owner 
or  person  against  whose  interest  lien 
ia  claimed.    20  Ann.  Cas.  1162. 

§63.    Description  of  aenrloaa  or  mate- 
rials and  compensation. 

The  notice  given  by  a  materialman  claim- 
ing a  lien  for  materials  furnished  the  eon- 
tractor  need  not  state  of  what  the  materials 
that  were  furnished  consisted,  or  that  they 
were  used  in  constructing  the  buildings  pro- 
vided for  in  the  original  contract. — Davis  v. 
Livingston,  20  CaL  283. 

Claim  of   lien  must  designate  amount  of 

material    for    each    structure. — Barrows  v. 

Knight,  55  Cal.  155;  Lothian  v.  Wood,  55 
CaL  159,  163. 

The  allegation  of  the  notice  of  lien  that 
it  was  "agreed  that  the  price  on  all  mate- 
rials furnished  •  •  •  ahimld  be  dne  on  the  de* 
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llverj  of  the  tamei''  ia  a  snflicient  statement 
of  the  terms  of  the  contract.— Oohn  ▼. 
Wri|rht,  89  Gal.  86,  26  Pac.  643. 

Where  a  contract  wae  recorded,  a  notice 
of  lien  which  states  that  the  lien  claimant 
agreed  with  the  contractor  to  furnish  the 
lumber  and  building  material  to  be  used  in 
the  construction  of  a  building,  and  delivered 
the  same,  for  which  the  contractor  agreed  to 
pay  eight  hundred  and  thirty-three  dollars 
and  eightj-siz  cents,  as  he  received  payment 
under  his  building  contract,  is  sufficient,  as 
the  terms  of  payment  could  be  ascertained 
from  the  building  contract. — San  Diego  Lum- 
ber Co.  V.  Wooldredge,  90  Gal.  574,  27  Pac. 
431. 

Where  plaintiff's  notice  of  lien  alleged  that 
the  price  agreed  upon  was  "the  usual  price, 
and  what  said  materials  were  reasonably 
worth  at  their  place  of  business,"  and  that 
the  goods  were  to  be  paid  for  on  delivery, 
it  sufficiently  complies  with  the  section,  re- 
quiring the  notice  to  state  the  terms  of  the 
contract  expressly  agreed  on,  to  entitle 
plaintiffs  to  recover  on  a  quantum  meruit;  it 
appearing  that  tEe  goods  were  furnished  the 
architects  of  the  defendant  owner  of  the 
building,  and  that  they  were  reasonably 
worth  the  amount  sought  to  be  recovered. — 
Seed  T.  Norton,  90  Gal.  500,  26  Pac.  767,  27 
Pac.  426. 

Plaintiff's  notice  of  lien  set  out  that  his 
agreement  with  defendant  N.  was  "that  he 
was  to  be  paid  for  said  labor  done  and  fur- 
nished at  what  it  was  reasonably  worth,  to 
be  paid  for  when  the  work  ceased."  On  the 
trial  plaintiff  testified;  "My  contract  was  to 
furnish  all  the  material  and  do  aU  the  paint- 
ing for  two  hundred  and .  fifty  dollars.'' 
^Id,  that  the  variance  between  the  actual 
contract  and  the  statement  in  the  notice  is 
fatal.— Beed  v.  Norton,  90  Gal.  590,  26  Pac. 
767,  27  Pac.  426. 

Gode  of  Givil  Procedure,  section  1187,  pre- 
scribing what  facts  must  be  stated  in  the 
recorded  claim  of  a  mechanic's  lien  inter  alia 
requires  a  statement  of  claimant's  "demand 
after  deducting  all  just  credits  and  offsets," 
but  does  not  require  a  statement  that  the 
materials  furnished  and  used  were  furnished 
"to  be"  used  in  the  buildings.  Held,  that 
the  claim  of  lien  need  not  contain  such  state- 
ment.— ^Neihaus  v.  Morgan,  5  Gal.  Unrep. 
391,  45  Pac.  255. 

A  statement  in  a  materialman's  recorded 
claim  of  lien,  that  the  materifJs  were  to  be 
delivered  in  such  quantities  as  might  be  di- 
rected during  the  progress  of  the  construc- 
tion of  the  building,  and  that  he  was  to  be 
paid  therefor  on  demand  of  payment  as  to 
each  delivery  of  any  quantity  on  said  prop- 
erty by  him,  the  reasonaSle  market  value 
thereof,  sufficiently  states  the  terms,  time 
given,  and  conditions  of  the  contract. — Snell 
V.  Payne,  115  Gal.  218,  46  Pac.  1069. 

A  claim  stating  that  the  materials  fur- 
nished were  used  on  the  building  was  not  ob- 
jectionable because  it  did  not  speeifieally  set 


out  the  kind  of  materials  furnished  and  the 
price  of  the  several  items. — McGlain  v.  Hut- 
ton,  131  Gal.  132,  61  Pac.  273,  63  Pac.  182, 
622;  Gontinental  Bldg.  etc.  Assn.  v.  Holt,  131 
GaL  132,  61  Pac.  278,  63  Pac.  182,  622. 

A  claim  for  a  mechanic's  lien,  stating  the 
value  of  lumber,  "including  cartage  thereof," 
is  gooil.— Jones  v.  Kruse,  138  Gal.  613,  72 
Pac.  146. 

Under  Gode  of  Givil  Procedure,  section 
1183,  giving  laborers  performing  work  on 
any  structure  a  lien  on  the  property,  a  notice 
of  claim  for  lien  is  not  insufficient  because 
the  claimant  was  employed  by  the  month. — 
Ah  Louis  V.  Harwood,  140  Gal.  500,  74  Pae. 
41. 

A  claim  of  lien  for  power  actually  supplied, 
covering  only  the  period  during  which  it  was 
furnished  and  used  by  the  contractor,  cannot 
be  construed  as  claiming  damages  for  the  fail- 
ure of  the  contractor  to  use  the  power  daring 
the  entire  period  for  which  he  agreed  to  take 
it,  merely  because  it  contains  a  statement 
that  the  power  was  not  retained  for  the  full 
contract  period,  and  that  this  was  due  to  no 
fault  of  the  claimant. — ^Mendenhall  ▼.  Gray, 
167  Gal.  233,  139  Pac.  67. 

Gounters  and  partitions  erected  in  a  build- 
ing held  properly  styled  "repairs  and  altera- 
tions" in  a  mechanic's  lien  claim. — Madary  v. 
Smartt,  1  Gal.  App.  498,  82  Pac.  561. 

Where  a  lather  had  been  fully  paid  for  all 
work  done  by  him  on  the  hotel  building,  and 
he  was  subsequently  employed  to  do  the  sepa* 
rate  lathing  work  on  a  garage,  he  ean  claim  a 
lien  for  such  separate  work  without  setting 
forth  in  his  claim  any  of  the  work  so  paid  for. 
Galifornia  Portland  Gement  Go.  ▼.  Wentwortb 
Hotel  Go.,  16  Gal.  App.  692,  118  Pte.  103,  113. 

1 64.    Deacriptioii  of  cooditloDs  of  con- 
tract. 

Where  the  electric  work  was  to  be  paid  for 
according  to  the  amount  done  in  a  six-story 
building,  and  the  notice  of  lien  therefor  cor- 
rectly stated  the  amount  of 'electric  work  actu- 
ally done,  and  stated  the  completion  of  the 
work  done,  "according  to  contract,"  but  which 
was  so  completed  when  the  building  waa 
stopped  by  the  owner  at  the  fourth  story,  and 
was  then  accepted  as  complete  bv  the  owner, 
the  lien  was  properly  allowed  n>r  the  work 
actually  so  done.--<^alifornia  Portland  Gement 
Go.  V.  Wentworth  Hotel  Go.,  16  Gal.  App.  692, 
118  Pac.  103,  113. 

Li  order  for  a  materialman  or  contractor  to 
perfect  his  lien,  it  is  necessary  that  the  state- 
ment "of  the  terms,  time  given,  and  condi- 
tions of  his  contract"  be  made  snbstantiallx 
as  recmired  by  statute.  Thb  requirement  in 
not  r^axed  where  the  claimant  is  a  penom 
dealiuff  directly  with  the  owner  rather  than 
through  the  agency  of  a  contractor.  If  the 
notice  of  lien  is  insufficient  in  one  case  it  in 
insufficient  in  all  cases. — Galifornia  Portland 
Gement  Go.  v.  Wentworth  Hotel  Co^  16  OaL 
App.  69t»  118  Bae«  106,  US. 
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Code  of  Civil  Proe«diire.  section  1187,  as  it 
existed  prior  to  the  amendment  of  1911,  pt<h 
Tides  that  the  claim  of  a  lien  shall  contain 
a  statement  of  the  demand,  the  name  of  the 
simer  or  reputed  owner,  the  name  of  the 
person  by  whom  the  claimant  was  employed, 
a  statement  of  the  terms  and  conditions  of 
the  eontraet,  and  file  a  description  of  the 
property  to  be  charged  with  the  lien.  The 
requirement  of  this  section  that  claim  of  lien 
ihall  state  "conditions"  of  the  contract  does 
sot  mean  that  the  fact  that  the  work  was 
performed  nnder  several  contracts  is  a  cir- 
enmstance  which  mnst  be  treated  as  a  "con- 
dition" of  the  contract;  the  "condition"  of 
a  contract  which  is  contemplated  requires 
to  be  stated  those  provisions  which  enter  into 
and  form  a  part  of  the  contract  and  are 
essential  to  make  it  a  binding  agreement.— 
Acme  Lnmber  Co.  v.  Wessling,  19  Cal.  App. 
406,  126  Pae.  167. 


"nuBlginUwi  of  Miyleyar  or  coa- 


A  notice  of  a  materialman's  lien  that  the 
hmber  was  famished  to  "M.  &  Co.,"  when 
ia  fact  it  was  only  furnished  to  M.,  is  valid, 
as  the  important  fact  is  for  what  building, 
and  not  for  what  man,  the  materials  were 
fomished. — Tibbetts  v.  Moore,  23  Cal.  208. 

The  fact  that  the  notice  of  a  materialman 
pyeB  the  name  of  only  one  contractor,  when 
there  are  three  under  a  joint  contract,  does 
not  vitiate  it.— Davis  v.  Livingston,  89  CaL 
283. 

A  claim  of  lien  filed  under  the  mechanics' 
Hen  law  of  1867-68  mnst  state  the  name  of 
the  person  by  whom  the  claimant  was  em- 
ployed. The  lien  can  be  maintained  only  by 
a  substantial  observance  of  the  provisions  of 
the  stetute.— Wood  v.  Wrede,  46  Cal.  637. 

The  claim  for  a  lien  filed  with  the  county 
recorder,  under  the  act  of  1868,  must  state 
the  name  of  the  person  to  whom  the  materiiUs 
were  furnished. — ^Phelps  v.  Maxwell's  Creek 
Gold  Min.  Co.,  49  Cal.  836,  337. 

Bequirement  as  to  statement  of  name  of 
employer  in  notice  of  lien  is  satisfied  by 
■tatement  which  informs  owner  whether 
claimant  is  original  or  subcontractor. — ^Ma- 
lone  V.  Big  Flat  Gravel  M.  Co.,  76  Cal.  578, 
583,  584,  18  Pac.  772. 

Notices  of  mechanics'  liens  designated  an 
employer  as  *'W.  P.  H.,"  as  "Fred  H.,"  and  as 
Trank  W.  H."  In  an  action  to  foreclose  the 
liens,  it  was  averred  and  proved  that  the  em- 
ployer thus  designated  was  called  and  known 
oy  these  several  names.  Held,  that  the 
notices  of  lien  sufllciently  showed  the  em- 
ployer's name.—njewell  v.  McKay,  82  CaL 
144,  23  Pac.  139. 

Under  Code  of  Civil  Procedure,  section 
1187,  which  requires  a  person  to  file  a  notice 
containing  the  name  of  the  owner  of  the 
structure  for  which  materials  were  furnished, 
and  also  the  name  of  the  person  by  whom 
he  was  employed,  or  to  whom  he  furnished 
I,  a  notice  of  lien  stating  that  tho 


materials  were  furnished  to  H.,  and  that 
claimants  were  employed  by  both  H.  and  N. 
to  furnish  the  same,  is  a  compliance  there- 
with; it  appearing  that  plaintiffs  made  the 
contract  with  N.,  the  owner  or  the  building, 
to  furnish  the  materials,  and  that  H.,  the  con- 
tractor,  gave  sundry  orders  for  payment, 
drawn  on  N.,  which  he  paid. — Beed  v.  Norton, 
90  Cal.  590,  26  Pac.  767,  27  Pac.  426. 

The  notice  of  a  claim  for  a  mechanic's  lien, 
filed  with  the  recorder,  is  insuf&cient  where  it 
fails  to  state  either  that  the  materials  were 
furnished  to  the  contractor  or  the  name  of 
the  person  to  which  they  were  furnished,  as 
provided  by  Code  of  Civil  Procedure,  section 
1187. — Madera  Flume  etc.  Co.  v.  Kendall,  120 
Cal.  182,  65  Am.  St.  Rep.  177,  52  Pac.  304. 

Under  Code  of  Civil  Procedure,  section 
1184,  providing  "that,  where  a  contract  for 
labor  for  which  a  mechanic's  lien  is  claimed 
is  not  filed,  the  labor  should  be  deemed  to 
have  been  performed  at  the  personal  instance 
of  the  owner,"  a  lien  was  not  objectionable 
because  it  named  the  owner  as  the  employer 
instead  of  the  contractor. — MeClain  v.  Hut- 
ton,  131  Cal.  132,  61  Pac.  273,  63  Pac.  182, 
622;  Continental  Bldg.  etc.  Assn.  v.  Holt,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622. 

The  requirement  of  section  1187  of  the 
Code  of  Civil  Procedure,  that  the  notice  of 
lien  shall  state  the  person  to  whom  the  mate- 
rials were  furnished,  requires  that  the  name 
be  truly  stated;  and  where  the  evidence  shows 
without  confiict  that  they  were  furnished  to 
another  person  than  the  one  stated  in  the 
notice  of  lien  and  in  the  complaint,  the  notice 
does  not  complv  with  the  statute,  and  cannot 
be  the  basis  tot  the  enforcement  of  a  lien 
on  the  land  of  the  owner. — Hogan  v.  Bigier,  8 
Cal.  App.  71,  96  Pac.  97. 

§60.    Statement  as  to  amount  dno  or 

to  beeome  duo. 

In  a  mechanic's  lien  it  is  not  necessary  to 
give  the  items  of  the  work  and  materials,  in 
the  statement  of  the  lien  filed,  where  the  con- 
tract for  the  construction  of  the  building  is 
in  a  sum  in  gross. — Heaton  v.  Martin,  11  Cal. 
41. 

The  notice  of  mechanic's  lien,  filed  in  the 
recorder's  office,  need  not  set  out  the  items 
of  the  account.  Nothing  more  is  required 
than  a  statement  of  the  demand,  showing  its 
amount  and  character. — Selden  v.  Meeks,  17 
Cal.  128. 

The  statute  required  a  claimant  to  place  on 
record  ''a  true  statement  of  his  demand,  after 
deducting  all  credits  and  offsets,"  and  he  com- 
plied with  all  of  its  provisions  except  that, 
instead  of  "credits  and  offsets,"  he  used  the 
words  "payments  and  offsets."  Held,  that 
the  latter  form  of  expression  was  substan- 
tially equivalent  to  the  former,  and  was  suffi- 
cient to  entitle  him  to  the  protection  of  the 
statute. — ^Preston  v.  Sonera  Lodge,  No.  10, 
I.  O.  O.  P.,  39  Cal.  116. 

Code,  section  1188,  providing  for  a  designa- 
tion  of  the   amount   claimed   nnder   a  mo- 
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ebanie'B  lien  upon  eaeli  of  two  or  more  build- 
ingBy  does  not  apply  to  work  done  upon 
diSferent  struetares  upon  the  same  piece  of 
land. — ^Dickenson  t.  Bolder,  55  Cal.  285. 

Claim  for  too  much  does  not  vitiate  lien 
for  what  if  due. — Malone  v.  Big  Flat  Gravel 
M.  Co.,  76  Cal.  578,  586,  18  Pac.  772. 

Notice  need  not  itate  value  of  materials 
furnished.— nJewell  ▼.  McKaj,  82  Gal.  144, 
150,  23  Pac.  139. 

Notice  need  not  give  itemised  aceonnte  of 
materials  and  labor. — Jewell  v.  McKay,  82 
Cal.  144,  150,  23  Pac.  189. 

Where  new  contractor  assumes  all  liabili- 
ties of  old  contractor,  materialman  need  not 
segregate  amount  furnished  each. — Harmon  v. 
San  Francisco  etc.  B.  B.  Co.,  86  Cal.  617,  619, 
25  Pac.  124;  Gordon  Hardware  Co.  ▼.  San 
Francisco  etc.  B.  Co.,  86  Cal.  620,  623,  26 
Pac.  125. 

^Ihere  two  separate  buildings  are  con- 
structed on  the  same  lot  at  diiierent  times, 
under  different  contracts  between  the  owner 
and  the  same  contractor,  a  mechanic's  lien 
may  be  jointly  filed  against  both,  without 
specifying  the  amount  due  on  eacn. — ^Booth 
V.  PendoU,  88  Cal.  86,  23  Pac.  200,  25  Pac. 
1101. 

The  failure  of  the  liens,  filed  against  two 
houses  on  the  same  lot,  to  specify  how  much 
of  the  material  and  labor  was  furnished  for 
each,  merely  gives  precedence  to  other  liens, 
under  Code  of  Civil  Procedure,  section  1188, 
and  cannot  be  complained  of  by  the  owner, 
who  is  not  thereby  affected. — ^Booth  v.  Pen- 
dola,  88  Cal.  36,  28  Pac.  200,  25  Pac.  1101. 

Failure  of  claimant  to  specify  amount  of 
labor  and  materials  furnished  merely  post- 
pones his  lien. — ^Booth  v.  Pendola,  88  Cal. 
36,  40,  41,  48,  23  Pac.  200,  25  Pac.  1101. 

Code  of  Civil  Procedure,  section  1188,  re- 
quiring a  claimant  who  files  a  lien  against 
two  or  more  improvements  to  designate  the 
specific  amount  for  which  he  claims  a  lien 
on  each,  does  not  apply  where  claimant  made 
a  contract  to  grade  two  blocks  of  land,  un* 
der  which  the  earth  from  one  was  to  be  used 
in  filling  the  other,  and  compensation  was 
fixed  at  so  much  per  cubic  yard  for  filling. — 
Warren  v.  Hopkins,  110  Cal.  506,  42  Pac.  986. 

A  claim  of  lien  on  two  buildings  stated 
that  the  reasonable  value  of  the  materials 
furnished  by  plaintiffs  for  each  house  was 
one  hundred  and  eighty-two  dollars  and  sev- 
enty cents,  no  part  of  which  had  been  paid, 
and  that  the  sum  of  three  hundred  and 
sixty-five  dollars  and  fortv  cents,  "in  gold 
coin  of  the  United  States,'^  was  still  due  on 
such  buildings,  after  deducting  all  just 
credits  and  offsets.  Held,  that  the  claim  was 
not  open  to  the  objection  that  it  did  not  state 
the  amount  of  pl&Lntiffs'  demand  after  deduct- 
ing aU  just  credits  and  offsets,  because  of  the 
? noted  words. — Neihaus  ▼.  Morgan,  5  Cal. 
Fnrep.  891,  45  Pac.  255. 

A  mechanic's  lien  is  not  invalidated  by  a 
clerical  error  therein  as  to  the  amount  due 


on   the  building. — Snell  ▼.  Payne^  115   CaL 
818,  46  Pac.  1069. 

Where  an  overstatement  of  the  amount  duo 
on  a  daim  of  lien  for  materials  furnished  for 
the  erection  of  buildings  is  upon  its  face  a 
mere  clerical  error,  it  will  not  invalidate  the 
lien,  and  at  most  can  only  postpone  it  to 
other  liens.— Snell  ▼.  Payne,  115  CaL  218,  46 
Pac.  1069. 

In  the  absence  of  fraud,  a  lien  is  not  in- 
validated by  the  fact  that  it  claims  an 
amount  which  is  greater  than  the  value  of 
the  materials  furnuded.— Snell  ▼•  Payne,  115 
Cal.  218,  46  Pac.  1069. 

Under  Code  of  Civil  Procedure,  sectioB 
1187,  re<}uiring  a  materialman's  claim  of  lien 
to  contain  "a  statement  of  his  demand,  after 
deducting  all  just  credits  and  offsets/'  a 
notice  to  secure  a  lien  which  states  that  the 
contract  price  of  the  materials  was  two  hnn- 
dred  and  forty-four  dollars  and  fifty-nine 
cents  is  fatally  defective,  where  the  proof 
shows  the  price  to  have  oeen  four  hundred 
and  nineteen  dollars  and  fifty-nine  cents,  and 
that  one  hundred  and  seventy-five  dollars  was 
paid  thereon. — Santa  Monica  Lumber  etc  Co. 
T.  Hege,  119  Cal.  376,  51  Pac.  555. 

A  notice  of  lien  filed  by  a  contractor  with 
whom  the  owner  of  a  lot  contracted  directly 
for  the  erection  of  a  house  thereon,  the  terms 
of  the  contract  being  fully  known  to  the 
owner,  is  not  rendered  invalid  by  omitting 
to  state  that  the  contract  price  was  to  be 
paid  in  installments  as  the  work  progressed, 
if  no  incorrect  statement  of  the  terms  of  the 
contract  was  made,  and  no  time  was  given, 
or  condition  existed,  other  tiian  that  statea 
in  the  notice,  and  it  stated  the  correct  amount 
of  the  contract  price,  and  the  amount  paid 
thereon,  which  exceeded  the  amount  of  the 
installments.  Such  notice  substantially  com- 
plied with  section  1187  of  the  Code  of  Civil 
Procedure,  and  entitled  the  contractor  to  en- 
force the  lien  for  the  unpaid  part  of  the  pur- 
chase price. — McGinty  ▼.  Morgan,  122  Cal. 
103,  54  Pac.  392. 

Under  the  code,  subcontractors,  though  the 
contract  is  void,  may  include  in  their  elaima 
of  lien  the  work  done  not  only  by  employees 
paid  by  them,  but  also  that  done  by  em- 
ployees for  whose  employment  they  have  be- 
come liable. — ^Macomber  v.  Bigelow,  126  Cal. 
9,  58  Pac.  812. 

Where  no  statement  is  made  in  the  claim 
of  time  given,  the  presumption  of  law  is  that 
no  time  was  given. — McClain  v.  Button,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622. 

A  claim  of  lien  for  lumber  furnished  upon 
single  order  under  one  contract  to  build 
three  cottages  upon  three  city  lots  owned  br 
one  person,  and  used  upon  all  of  them,  wita 
nothing  to  show  how  much  was  used  upon 
each,  shows  nothing  due  upon  each,  but  exists 
against  them  all  jointly,  and  does  not  come 
within  the  provisions  of  section  1188  of  the 
Code  of  Civil  Procedure,  requiring  every 
claim  of  lien  filed  against  two  or  more  build- 
ings owned  by  the  same  person  to  deiigaato 


FBOCEEDINGS  TO  PEBFEGT,  m,  fi§  67,  68. 


6091 


the  ftmoiint  due  to  bim  on  each  of  sneh  build- 
iiigs.  The  mechsnie's  lien  law  is  to  be  lib- 
erallj  constraed;  and  that  seetion  cannot  be 
eonstrued  as  requiring  the  performance  of  an 
impoisibilitj. — Southern  California  Lumber 
Co.  ▼.  Peters,  3  CaL  App.  478,  86  Pac.  816. 

Where  there  was  a  mistake  in  the  amotint 
•tated  to  be  due  in  the  notice  of  lien,  and  no 
fraud  appears,  the  fact  that  the  complaint  is 
for  a  less  sum,  after  deducting  payments 
made,  than  is  called  for  in  the  notice  is  unim- 
portant.— ^Lueas  ▼.  Bea,  10  Cal.  App.  641,  102 
Fae.  822. 

There  is  no  material  difference  between  a 
statement  of  the  whole  amount  due  without 
letting  oat  the  eredits,  or  a  statement  of  the 
whole  amount  of  the  debit  side  of  the 
account,  and  also  of  the  credits. — Lucas  t. 
Bea,  10  CaL  App.  641,  102  Pae.  822. 

In  the  absence  of  fraud  the  claim  will  not 
he  defeated  because  the  claimant  included  too 
much  in  his  notice;  and  the  fact  that  the  com- 
plaint is  for  about  fifty  dollars  less  than  the 
amount  alleged  to  be  due  in  the  notice  of  lien 
does  not  show  a  rariance  iuTalidating  the 
elaiffl.— Lneaa  y.  Gobbi,  10  CaL  App.  648,  103 
Pac.  157. 


§67. 


Statamant  as  to  credita  aad  off- 


The  failure  of  a  notice  of  lien  to  recite  an 
offset  or  credit  on  account  of  unused  labor  and 
materials  against  the  contract  price,  ocea- 
noned  bj  a  change  in  the  original  plan  of  con- 
struction hj  the  owner,  is  not  fatal  to  the  lien, 
in  the  absence  of  proof  of  a  willful  intent  on 
the  part  of  the  claimant  to  assert  what  he 
knew  to  be  false,  espeeiallj  when  the  offset  is 
a  small  part  of  the  whole  contract  price  agreed 
to  be  paid,  and  the  credit  was  deducted  bj 
the  court.— -California  Portland  Cement  Co.  y. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692,  118 
Pae.  103,  118. 

It  is  not  necessaiT  that  the  yerification  of 
a  claim  for  mechanic's  lien  should  state  that 
the  amount  specified  therein  is  due  over  and 
aboTe  all  just  credits  and  offsets. — ^United 
Materials  Uo.  t.  Loughery,  22  Cal.  App.  1, 
133  Pae.  18. 

Omission  of  eredits.    29  L.  B.  A.  (N.  8.) 
310. 


f68. 


Bofldsiicy  in  gsnsnL 


An  omission  to  state  in  the  claim  the 
terms,  time  given,  and  conditions  of  the  con- 
tract under  whicn  the  work  is  done  or  the 
material  furnished,  or  to  state  the  name  of 
the  owner  or  reputed  owner,  is  fatal. — Hooper 
▼.  Flood,  54  CaJ.  218. 

Lien  need  not  state  that  building  for  which 
labor  or  material  was  furnished  has  been 
completed. — ^Harmon  t.  Ashmead,  68  Cal.  321, 
323,  9  Pae.  183. 

Misatatement  of  immaterial  fact  will  not 
avoid  lien. — Harmon  y.  Aahmaad,  68  CaL  821, 
\  9  Pae.  188. 


Notice  of  lien  entirely  omitting  description 
of  land  sought  to  be  charged  is  fatally  de- 
fective.—Penrose  y.  Calkins,  77  CaL  396,  19 
Pac.  641. 

Materialman  need  not  state  in  his  claim 
what  relation  person  to  whom  he  furnished 
material  bore  to  owner. — Davies  Henderson 
Lumber  Co.  y.  Gottschalk,  81  Cal.  641,  646,  22 
Pac.  860. 

Notice  need  not  state  that  owner  had 
knowledge  of  contract  or  work.— Jewell  y. 
McKay,  82  Cal.  144,  146,  23  Pae.  139. 

Notice  need  not  state  facta  ahowing  per- 
formance of  contract  or  anything  subsequent 
to  or  outside  the  contract. — Jewell  y.  McKay, 
82  Cal.  144,  152,  23  Pac.  139. 

Claim  of  lien  is  suificient  if  it  aubatan- 
tially  complies  with  statute. — Buss  Lumber 
etc.  Co.  y.  Garrettson,  87  Cal.  589,  595,  25 
Pac.  747. 

Claim  of  lien  held  to  sufficiently  state  terms 
of  contract. — Buss  Lumber  etc.  Co.  y.  Garrett- 
son, 87  Cal.  589,  595,  25  Pac.  747. 

Substantial  compliance  with  statute  re- 
nrding  contents  of  lien  claim  is  sufficient. — 
Hagman  y.  Williams,  88  Cal.  146,  151,  25  Pae. 
1111. 

Where  the  claim  of  lien  filed  in  the  re- 
corder's office  stated  that  the  terms,  time 
given,  and  condition  of  the  contract  were 
"cash  on  completion  of  contract,"  the  state- 
ment of  the  terms  is  sufficient. — Kelley  v. 
Plover,  103  Cal.  35,  36  Pac.  1020. 

Notice  of  claim  which  does  not  state  to 
what  persons  materials  were  furnished  is  in- 
sufficient.— ^Madera  Plume  etc.  Co.  v.  Kendall, 
120  CaL  182,  183,  65  Am.  St.  Bep.  177,  52  Pae. 
304. 

Notice  of  claims  of  lien  by  nuiterialmen 
which  untruly  state  the  terms  and  conditions 
of  the  contract  as  beinff  "that  claimant  was 
to  receive  the  reasonable  market  value  of 
the  materials  so  furnished,''  whereas  in  fact 
the  materials  were  furnished  in  each  case  to 
the  contractor  at  a  fixed  price,  are  invalid 
on  account  of  the  variance,  and  create  no 
lien  upon  the  premises. — Wilson  y.  Nugent, 
125  Cal.  280,  57  Pac.  1008. 

The  mechanic's  lien  law  is  a  remedial  stat- 
ute, and  is  to  be  liberally  construed  for  the 
purpose  of  carrying  its  objects  into  effect; 
and  if  the  claim  of  lien  is  sufficient  in  sub- 
stance, an  immaterial  variance  between  it  and 
the  proof  which  could  not  mislead  the  owner 
to  his  injury  will  not  vitiate  the  lien. — Ma- 
comber  v.  Bigelow,  126  Cal.  9,  58  Pac.  312. 

In  an  action  to  foreclose  a  lien  for  lum- 
ber furnished  to  the  contractor  to  be  used  in 
a  buildiuff,  where  the  court  found  upon  suffi- 
cient evidence  that  the  claim  of  lien  did  not 
state  correctly  the  terms,  time  given,  and 
conditions  of  the  contract,  and  that  it  was 
untrue  in  essential  particulars,  the  lien  can- 
not be  enforced,  and  judgment  was  properly 
tendered  in  favor  of  tiie  owner  of  the  bulla- 
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ing. — Nofziger  Bros.  Lumber  Go.  y.  Sliafer, 
2  Oal.  App.  219,  83  Pae.  284. 

Where  the  notiee  of  lien  if  nneertain  aa  to 
whether  the  claimants  rely  upon  an  express 
or  implied  contract,  but  it  merely  states  that 
the  materials  were  furnished  to  the  con- 
tractor, to  be  used  in  the  construction  of  the 
building,  that  there  were  no  conditions  at- 
tached to  the  contract,  and  no  time  set  for 
payment,  except  that  payment  was  to  be  made 
when  the  work  was  completed,  and  there  was 
evidence  of  an  account  stated  thereafter,  the 
notice  is  to  be  construed  as  harmoniously  and 
consistently  as  possible;  and  any  uncertainty 
therein  cannot  vitiate  the  lien.— Lucas  t.  Bea, 
10  Cal.  App.  641,  102  Pac.  822. 


§69. 


Itemfilring  Jiceoimt  or  statemeat. 


In  an  action  to  foreelose  materialmen's 
liens,  some  of  the  claims  for  which  had  been 
assi^^ed  to  the  plaintiff,  and  in  which  the 
plaintiff,  in  response  to  a  demand  for  a  bill 
of  particulars,  had  served  a  bill  which  only 
embraced  the  items  of  its  own  account,  the 
defendants  waived  their  right  to  have  the 
plaintiff  precluded  from  giving  evidence  on 
the  assigned  elaims  by  failing  to  ask  for  a 
further  account  or  to  make  any  objection  to 
the  one  delivered. — ^IJnion  Lumber  Co.  y. 
Morgan,  162  CaL  722,  124  Pac.  228. 

Where  the  claimant  of  a  mechanic's  lien 
on  two  buildings  erected  on  one  lot  can  show 
that  his  contract  with  the  owner  called  for 
the  performanee  of  work  for  a  lump  sum, 
or  for  a  sum  to  be  fixed  in  accordance  with 
the  amount  of  work  done  and  materials  fur- 
nished, he  will  not  be  required  to  comply  with 
section  1188  of  the  Code  of  Civil  Procedure, 
by  which  it  is  necessary  to  designate  the 
amount  due  on  each  building. — ^Pugh  v.  Mox- 
ley,  164  CaL  874,  128  Pae.  1037,  1038. 

Where  the  mine  and  millsite  of  the  defend- 
ant are  connected  together  as  one  plant,  and 
where  the  contract  with  the  defendant  was 
for  work  and  labor  performed  upon  the  entire 
plant  considered  as  one  property,  so  that  it 
was  impossible  to  designate  the  work  and 
labor  as  bein^  performed  upon  distinct  parts 
thereof,  the  lien  was  properly  enforced  upon 
the  one  plant  covering  all  the  improvements 
thereon. — ^Kritzer  v.  Tracy  Engineering  Co., 
16  Cal.  App.  287,  116  Pac.  700. 

Where  the  plaintiffs  claim  of  lien  is  the 
only  one  to  be  considered,  there  being  no  other 
lien  claimants,  and  only  the  owner  is  to  be 
considered  in  the  enforcement  of  the  lien,  the 
enforcement  of  the  amount  thereof  upon  the 
entire  plant,  considered  as  one  property,  even 
if  it  could  be  otherwise  considered,  could  give 
the  owner  no  concern  or  cause  of  coniplaint. — 
Kritzer  v.  Tracy  Engineering  Co.,  16  CaL  App. 
£87,  116  Pae.  700. 

f  70.    fltgnatnvB  and  yeililcatloii  of  daim  or 
gtatgiHWit. 

If  the  person  who  claims  a  mechanic's  lien 
under  the  act  of  1868  signs  the  verification 
atta4)hed  to  tha  elaim,  this  ia  a  sufficient 


signing  of  the  claim  within  the.  intent  of  tlie 
act. — ^Hieks  v.  Murray,  43  CaL  515. 

A  verification  of  a  claim  for  a  mechanic's 
lien  is  sufficient  if  it  states  that  the  claim 
"is  true,"  without  adding  of  affiant's  "own 
knowledge." — Arata  v.  'Tellurium  Gold  ete. 
Min.  Co.,  65  Cal.  340,  4  Pac.  195. 

A  claim  of  lien  was  subscribed  "Williama 
ft  Whitmore,"  and  immediately  following  the 
signature  was  a  verification  which  com- 
menced thus:  " ,  being  duly  sworn,  de- 
poses and  says  that  he  is  one  of  the  persons 
named  as  Williams  ft  Whitmore  in  the  fore- 
going claim  of  lien,"  etc.,  and  which  was 
signed  by  "A.  C.  Williams,"  and  attested  aa 
having  been  subscribed  and  sworn  to  before 
an  authorized  officer.  Held,  that  the  verifica- 
tion shows  who  was  sworn,  and  is  sufficient. — 
San  Diego  Lumber  Co.  v.  Wooldredge,  90 
Cal.  674,  27  Pac.  431. 

An  objection  to  a  mechanic's  lien  daim 
that  the  verification  states  that  the  facts 
stated  therein  are  true,  instead  of  that  the 
claim  is  true,  is  frivolous. — Corbett  v.  Cham- 
bers, 109  Cal.  178,  41  Pac.  873. 

The  verification  of  the  claim  of  the  lien 
of  a  subcontractor  for  labor  and  material, 
made  after  the  work  was  done  and  the  mate- 
rials furnished,  is  not  premature  though  made 
several  months  prior  to  the  completion  of  the 
building  and  the  filing  of  the  claim  of  lien. 
Coss  V.  MacDonough,  111  CaL  662,  44  Pac 
325. 

A  verification  of  a  lien  claim  under  Code 
of  Civil  Procedure,  section  1187,  as  amended 
in  1887  (Stats.  1887,  p.  154,  c.  137),  pro- 
viding  for  the  verification  thereof  by  the 
lienor  or  some  other  person,  made  by  an  at- 
torney, who  states  that  ''as  such  attorney 
he  has  knowledge  of  the  facts,"  and  makes 
the  affidavit  for  the  claimant  on  account  of 
his  absence  from  the  state,  is  sufficient.— > 
Jones  V.  Kruse,  138  Cal.  613,  72  Pae.  146. 

Under  Code  of  Civil  Procedure,  seetioB 
1187,  verification  of  a  claim  of  meduuiie'a 
lien  by  an  agent  and  manager  of  the  claim- 
ant held  sufficient  (section  446). — ^Parke  ft 
Lacy  Co.  v.  Inter  Nob  Oil  etc.  Co.,  147  CaL 
490,  82  Pac.  51. 

The  purpose  of  the  verification  to  the  no- 
tice of  a  claim  of  lien  is  not  to  prove  the  lien 
when  it  is  sought  to  enforce  it  in  the  courts; 
but  the  claim  filed  with  the  recorder,  which 
is  required  to  be  verified,  is  but  a  notice  by 
the  claimalit  that  he  intends  to  avail  himself 
of  his  right  to  a  lien  in  the  particular  case. 
The  verification  of  the  claim  by  his  own  oath, 
or  that  of  some  other  person,  is  required  aa 
evidence  of  good  faith,  and  a  prima  faeie 
support  to  his  claim  for  the  purpose  of  giving 
such  notice  only. — Nofzieer  Lumber  Co.  ▼• 
Solomon,  13  Cal.  App.  621,  110  Pac.  474. 

Where  a  claim  of  lien  in  favor  of  a  corjwrm- 
tion  was  signed  and  verified  in  its  name  indi- 
vidually by  one  who  was  proved  without  ob- 
jection to  be  its  general  manager,  who  bad 
full  charge  of  all  of  its  business,  it  was  eom* 
potent  for  him,  in  view  of  laeh  evidenee,  to 
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■ike  mnd  yerifjr  mad  Hie  the  claim  for  the 
eorpoxmtion. — Coghlut  ▼.  SalTatore  Qnar- 
tararo,  15  Cal.  App.  662»  115  Pae.  664. 

Failure  of  deeeription  of  land  in  affida- 
▼it  of  claim  and  baildingB  distinct 
from  land.    62  L.  B.  A.  882. 

f  7L    Effect  of  6R0X8  or  defects  in  claim  or 
statement. 

A  mistake  in  the  use  of  a  word  will  not 
▼itiate  a  claim  filed  to  secure  a  mechanic's 
lien.  The  court  will  insert  the  word  in- 
tended to  be  used. — McDonald  ▼.  Backus,  45 
Cal.  263. 

The  fact  that  a  claim  of  lien,  filed  b^  a 
auterialman,  included  more  than  was  due 
him,  if  the  error  was  without  fraud,  will  not 
defeat  his  right  to  recover. — Harmon  ▼.  San 
Franeisco  etc.  B.  B.  Co.,  3  Cal.  Unrep.  144, 
22  Pae.  407,  3  Cal.  Unrep.  256,  23  Pac.  1024; 
Gordon  Hardware  Co.  ▼•  San  Francisco  etc. 
B.  B.  Co.,  23  Pae.  1025. 

Code  of  Civil  Procedure,  section  1187,  re- 
quires the  statement  for  a  mechanic's  lien 
to  be  essentially  true.  Held,  that  notice  of 
lien  was  insufficient  where  it  stated  that  the 
claim  was  for  labor  and  materials,  while  only 
labor  was  furnished. — ^Wagner  ▼.  Hansen,  103 
CaL  104,  37  Pac.  195. 

An  allowance  for  the  materials  alone,  in 
favor  of  one  who  performed  no  labor,  al- 
though he  embraced  both  labor  and  materials 
in  his  claim,  will  not  be  reversed,  and  the 
entire  claim  rejected,  under  Code  of  Civil 
Procedure,  section  1202.  providing  that  the 
lien  of  any  person  who  shall  willfully  include, 
in  his  claim,  work  or  materials  not  done  or 
furnished  shall  be  forfeited,  where  the  record 
contains  no  evidence  to  show  whether  the 
false  item  was  included  willfully. — Pacific 
Mut.  Life  Ins.  Co.  v.  Fisher,  106  Cal.  224,  39 
Pac.  758. 

The  fact  that  at  the  date  of  the  contract 
iacorreetly  specified  in  the  claim  of  lien 
neither  of  the  parties  with  whom  the  contract 
was  mnde  was  owner  of  the  real  estate  upon 
which  the  building  was  subsequently  con- 
structed is  not  material  where  it  appears  that 
when  the  contract  was  actually  entered  into, 
either  or  both  of  them  were  the  owners  ox 
the  property,  and  were  such  owners  at  all 
times  when  the  work  was  being  performed 
under  the  contract. — ^Pacific  Mut.  Life  Ins. 
Co.  V.  IHsher,  109  Cal.  566,  42  Pac.  154. 

A  defect  in  the  notice  of  a  claim  for  a 
mechanic's  lien  as  filed  cannot  be  aided  by 
averments  in  the  complaint  for  the  enforce- 
ment of  the  lien. — Madera  Flume  etc.  Co.  v. 
Kendall,  120  Cal.  182,  65  Am.  St.  Bep.  177, 
52  Pae.  304. 

A  notice  of  a  claim  to  a  mechanic's  lien 
recited  that,  in  addition  to  the  work  required 
under  the  contract,  extra  work  for  the  agreed 
price  of  five  dollars  was  performed,  which 
claim  was  set  out  in  plaintiff's  petition,  and 
was  not  denied  by  the  answer.  Held,  that 
sneh   admistion  supported  the  statement  in 


the  notice  of  the  claim  for  extra  work. — Mc- 
Ointy  V.  Morgan,  182  Cal.  103,  64  Pac.  392. 

The  fact  that  a  contract,  as  to  one  item, 
is  improperly  set  forth  in  the  notice  of  a  me- 
chanic's lien,  will  not  render  the  lien  void 
as  to  the  otner  items,  concerning  which  the 
contract  was  correctly  stated,  but  recovery 
can  be  had  for  all  such  items,  as  are  cor- 
rectly stated. — Linck  v.  Johnson,  6  Cal. 
Unrep.  817,  66  Pac.  674. 

A  claim  of  lien,  in  which  the  claimant  fails 
to  give  credit  for  a  payment  which  had  been 
made  him,  as  the  result  of  an  inadvertence 
and  with  no  intent  to  defraud,  is  not  in- 
validated  by  such  mistake.— Stockton  Lum« 
ber  Co.  v.  Schuler,  156  Cal.  411,  101  Pac.  307. 

A  misstatement  as  to  the  time  of  payment, 
in  a  notice  of  lien,  fails  to  eomj^ly  with  the 
statute  and  vitiates  the  lien.— California  Port- 
land Cement  Co.  v.  Wentworth  Hotel  Co.,  16 
Cal.  App.  692,  118  Pac.  103,  113. 

No  fraud  having  been  shown  and  none 
being  dearly  inferable  from  the  facts,  a  me- 
chanic's lien  cannot  be  defeated  merely 
because  it  turns  out  on  the  trial  that  the 
claim  as  filed  was  for  too  much. — Henley  v. 
Pacific  Fruit  Cooling  ft  Vaporising  Co.,  19 
Cal.  App.  728,  127  Pac.  800,  802. 

The  unintentional  inclusion  in  a  mechan- 
ic's lien  of  materials  not  actually  used  in  the 
building  will  not  render  the  Hen  void,  as 
section  1203a,  Code  of  Civil  Procedure,  pro- 
vided that  no  mistake  or  error  in  the  state- 
ment of  a  claim  of  lien  will  invalidate  it 
unless  the  court  finds  that  such  mtstake  was 
made  with  the  intent  to  defraud. — ^Blanck  v. 
Commonwealth  Amusement  Corp.,  19  Cal.  App. 
720,  127  Pac.  805. 

Since  fraud  is  never  to  be  presumed,  and, 
before  a  party  can  be  deprived  of  his  right 
upon  a  claim  of  fraud,  the  facts  must  be 
clearly  made  out,  a  mistake  in  filing  a 
mechanic's  lien  for  an  amount  greater  than 
due  will  not  invalidate  the  lien  in  the  ab- 
sence of  any  showing  of  intent  to  defraud. 
Henley  v.  Pacific  Fruit  Cooling  ft  Vaporizing 
Co.,  19  Cal.  App.  728,  127  Pac.  800. 

ESffect  of  filing,  excessive  lien,  uninten- 
tional  mistake.  29  L.  B.  A.  (N.  S.) 
306. 

Effect  on  mechanic's  lien  of  filing  claim 
for  more  than  is  due.  Ann.  Cas.  1914D, 
878. 

Inclusion  of  nonlienable  items.    29  L.  B» 

A.  (N.  S.)  311. 

Intentional  or  fraudulent  overstatement. 
29  L.  B.  A.  (N.  S.)  317. 

Items  of  a  nonlienable  character.     29  L. 

B.  A.   (N.  S.)  814. 

Items  ordinarily  of  a  lienable  character. 
29  L.  B.  A.  (N.  S.)  311. 

Overstatement  of  price  or  value  of  labor 
or  materials  actually  furnished.  29 
L.  B.  A.  (N.  8.)  306. 
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Bight  to  mechanie't  lien  under  entire 
eontraet  containing  nonlienable  itema, 
4  Ann.  Cae.  836. 

Specific  statntorr  provialona.  29  L.  B.  A. 
(N.  S.)  317, 

1 72.    AmendnMAt  of  tUim  or  ttatement. 

Claim  of  lien  as  filed  determines  the  right, 
and  cannot  be  reformed  in  equity.— €k>8B  y* 
StreUtz,  54  Cal.  640,  641. 

Notice  of  lien  must  be  complete  in  itself 
when  filed  and  cannot  be  amended  or  re- 
formed.— ^Madera  Flume  etc.  Go.  v.  Kendall, 
120  Cal.  182,  183,  65  Am.  St.  Bep.  177,  52 
Pac.  304. 

Bight  of  mechanic's  lien  claimant  to  file 
new  claim  when  first  claim  is  invalid. 
15  Ann.  Cas.  1086. 

Bight  to  amend  mechanics'  lien  statement 
or  notice.    Ann.  Cas.  1915A,  60. 

§73.    OaaceUatton  or  striking  off  claim  or 
Btatement. 

A  statute  annulling  any  "willfully  false 
claim"  should  not  be  construed  as  applying 
to  a  case  of  mere  discrepancy  in  the  amount 
of  a  claim  as  filed,  such  as  may  be  consistent 
with  good  faith.— Barber  v.  Beynolds,  44  CaL 
519,  533. 

Code  of  Ciyil  Procedure  of  California,  sec- 
tion 1202,  provides  that  "any  person  who  shall 
willfully  give  a  false  notice  of  his  claim  to 
the  owner,  under  the  provision  of  section 
1184,"  or  "shall  willfnUy  include  in  his 
claim,  filed  under  section  1187,  work  or  ma- 
terials not  performed  upon  or  furnished  for 
the  property  described  in  the  claim,  shall  for- 
feit his  lien."  Held,  that  a  lien  for  materials 
furnished  to  a  contractor  is  not  subject  to 
forfeiture  on  the  ^ound  that  the  claimant 
"knowingly  and  willfully  filed  a  notice  of 
lien  for  more  than  he  was  entitled  to,  and 
sought  in  the  action  to  recover  an  amount  in 
excess  of  the  amount  actually  due";  the  no- 
tice to  the  owner,  referred  to  in  section  1202, 
not  being  the  notice  of  lien  required  to  be 
filed. — Schallert-Ganahl  Lumber  Co.  y.  Neal, 
91  CaL  862,  27  Pae.  743. 


ZV.    OPERATION  AMD  EFFBOT. 
§74.    Amount  and  exMbt  of  Hen  In  generaL 

Under  Statutes  of  1856,  the  employer  may 
contract  to  pay  the  builder  upon  completion, 
and  is  UMe  to  materialmen  only  for  the 
sum  due  the  builder  at  the  date  of  their 
notice  to  him.— Knowles  v.  Joost,  13  CaL  620; 
Davis  V.  Livingston,  29  CaL  283. 

If  a  contractor  engages  to  construct  a 
building  in  consideration — in  whole  or  in  part 
—of  a  debt  then  due  from  him  to  the  em- 
ployer, or  of  a  sum  paid  him  by  the  employer 
upon  the  exeention  of  the  eontraet.  that  por- 
tion of  the  eontraet  priee  represented  by  the 
debt  or  the  advance  payment  oanaot  become 


a  lien  upon  the  building. — ^Dore  v.  SeUers,  27 
Cal.  588. 

It  is  no  defense  to  a  claim  under  th» 
mechanic's  lien  law,  where  tiiere  were  joint 
eontraetors,  that  they  apportioned  the  work 
and  compensation  among  each  other  under  a 
written  agreement  to  which  the  employer  as- 
sented verball]^,  and  that  at  the  time  the  no- 
tice under  said  law  was  given  there  was 
nothing  due  under  the  apportionment  to  the 
contractor  for  whom  the  labor  was  done  or 
materials  furnished. — ^Davis  v.  Livingston,  29 
CaL  283. 

The  lien  of  materialmen  on  the  land  and 
buildings  against  the  owner  for  materials 
furnished  the  contractor  depends  for  its  ex- 
istence on  the  fact  of  a  debt  due  from  the 
owner  to  the  contractor  at  the  time  of  the 
notice  of  the  lien  or  subse<inent]j. — ^Blythe  v. 
Poultney,  31  Cal.  233. 

Plaintiffs  cannot  acquire  a  lien  upon  a 
building  for  the  value  of  articles  taken  upon 
the  premises  bv  somebody  after  the  comple- 
tion of  the  building. — ^Barrows  v.  Ejiigkt,  55 
CaL  155,  158. 

The  lien  for  labor  or  material  furnished 
to  a  contractor  building  for  the  owner  ex- 
tends only  to  the  balance  due  from  the  owner 
to  the  contractor. — Whittier  v.  Hollister,  64 
Cal.  283,  30  Pac.  846;  CDonnell  v.  Kramer, 
65  Cal.  353,  4  Pac.  204. 

Mechanic's  or  laborer's  lien  is  in  nature 
of  land  mortgage.— Curnow  v.  Happy  Valley 
etc.  M.  Co.,  68  CaL  262,  264,  9  Pac  149. 

A  materialman  is  only  entitled  to  be  paid 
from  that  portion  of  the  contract  price  which 
remains  due  and  unpaid  to  the  contractor  by 
the  owner  when  he  (the  materialman)  files 
his  lien;  and  where,  in  an  action  for  the 
foreclosure  of  such  a  lien,  the  complaint  fails 
to  allege  that  anything  was  due  from  the 
owner  to  the  original  contractor  when  plain- 
tiffs lien  was  fied,  it  does  not  contain  a 
statement  of  a  cause  of  aetion.  Therefore 
a  materialman  cannot  recover  from  the  owner 
of  property  on  which  a  building  was  erected, 
on  a  complaint  which  shows  that  the  latter 
wrongfully  took  the  materials,  and,  ousting 
the  contractor,  used  them  himself  in  complet- 
ing the  building,  if  at  the  time  of  the  filing 
of  the  former's  lien  nothing  was  due  from 
the  owner  to  the  contractor. — Turner  ▼. 
Strensel,  70  Cal.  28,  11  Pac.  389. 

Where  the  owner  of  a  building,  against 
which  mechanics'  liens  are  filed,  fails  to  re- 
tain^ after  the  completion  of  the  work,  and 
pay  over  to  those  entitled  thereto,  one-fonrtk 
of  the  contract  price,  as  provided  in  his  eon- 
tract,  he  is  responsible  to  that  extent,  but 
may  have  deducted  any  lawful  credits  to 
which  he  is  entitled,  under  Code  of  Civil  Pro- 
cedure, section  1200,  which  provides  that,  if 
the  contractor  fails  to  perform  his  work  im 
full  or  abandons  it,  the  portion  of  the  eon* 
tract  price  applicable  to  mechanics'  Ueaa 
shall  be  deemed  the  difference  between  the 
value  of  the  work  and  materials  already  done 
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and  foniifllied  and  the  pajmenti  then  dae  and 
aetnally  made. — Seed  ▼.  Norton,  90  CaL  590, 
S6  Pae.  767,  27  Pae.  426. 

The  orders  gpven  by  the  eontractor  oper- 
ated ae  an  assignment  by  the  contractor  of 
his  demand  pro  tanto,  and  if  the  owner  re- 
fused to  pay  the  orders  he  should  not  be  per- 
mitted to  recover  from  the  eontractor  the 
costs  and  expenses  incurred  by  reason  of  his 
refusal. — Adams  t.  Burbank,  103  Cal.  646,  37 
Pae.  640. 

'Where  the  contractor  has  given  orders  to 
tlie  owner  of  the  building  in  favor  of  mate- 
rialmen, who  afterward  lied  liens  upon  the 
property,  and  the  owner,  at  the  date  of  the 
orders,  was  indebted  to  the  eontractor  in  ex- 
cess  of  that  amount,  the  liens  should  be  offset 
in  a  suit  bv  the  contractor  against  the  owner, 
only  for  the  amount  due  at  the  date  of  the 
orders,  and  not  the  costs  and  expenses  of  the 
liens. — Adams  y.  Burbanh,  103  CaL  646,  37 
Pae.  640. 

Plaintiffs  in  their  complaint  in  an  action  to 
foreclose  a  mechanic's  lien^  having  alleged 
that  they  furnished  material,  under  agree- 
ment with  the  contractor,  and  that  there  was 
a  sum  due  from  the  owner  to  the  contractor, 
cannot  recover  against  the  owner  under  a 
finding  that  the  owner  had  paid  out  more  than 
the  contract  price. — Gibson  ▼.  Wheeler,  110 
Cal.  243,  42  Pae.  810. 

Where  contract  does  not  exceed  one  thou- 
sand dollars  and  contractor  abandons  con- 
tract before  completion  of  building,  and 
owner  completes  it  according  to  terms  of 
contract,  only  amount  available  for  liens  is 
excess  of  contract  price  after  payment  of  cost 
of  completion. — ^Denison  y.  Burrell,  119  Cal. 
180,  182,  183,  51  Pae.  1. 

A  valid  contract  to  constmct,  alter,  or 
repair  a  building  is  the  measure  of  the  own- 
er's liability;  and  if  the  contractor  abandons 
the  contract  before  the  completion  of  the 
work,  the  owner's  liability  to  claimants  of 
Hens,  by  persons  other  than  the  contractor,  is 
fixed  and  determined  by  the  rule  expressed 
in  section  1200  of  the  Code  of  Civil  Proce- 
dure.— McDonald  y.  Hayes,  132  CaL  490,  64 
Pae.  850. 

The  plaintiff  eannot  be  prejudiced  by  the 
faet  that  the  owner  of  the  building  volun- 
tarily paid  a  bill  for  other  materials,  in  ex- 
cess or  the  contract  price. — Southern  Cali- 
fornia Lumber  Co.  y.  .Tones,  133  Cal.  242,  65 
Pae.  378. 

Under  Code  of  Civil  Procedure^  sections 
1183,  1185,  one  furnishing  material  for  a 
buildinff  destroyed  by  fire,  before  completion 
and  before  the  claim  of  lien  is  filed,  held  not 
entitled  to  a  lien  on  the  land. — ^uumboldt 
liumber  Mill  Co.  v.  Crisp,  146  CaL  686,  106 
Am.  St.  Bep.  75,  2  Ann.  Cas.  811,  81  Pae. 
80. 

A  daim  of  a  lien  for  work  and  labor  per* 
formed  pursuant  to  a  contract  properly  in- 
cluded money  paid  for  traveling  expenses  to 


and  from  the  place  of  work,  where  such  ex- 
penses are  expressly  provided  for  in  the  con* 
tract,  and  constitutes  a  part  of  the  contract 
for  tne  reasonable  value  of  services  rendered, 
Kritzer  v.  Tracy  Engineering  Co.,  16  Cal.  App. 
287,  116  Pae.  700. 

Section  1183  of  the  Code  of  Civil  Pro- 
cedure provides  that  certain  desi^ated  per- 
sons shall  have  a  lien  "for  the  value"  of  the 
labor  done  and  materials  furnished;  and  this 
phrase,  in  the  absence  of  fraud,  means  the 
"agreed  value"  in  cases  based  upon  contract. 
Hardwood  Interior  Co.  y.  Bull,  24  Cal.  App. 
129,  140  Pae.  702. 

Amount  recoverable.    13  L.  B.  A.  706. 

Incomplete  performance  where  entire 
contract  price  is  claimed.  29  L.  B.  A. 
(N.  S.)   311. 


S76. 


Xnterest  on  (daime. 


Persons  who  have  famished  labor  and 
material  and  have  served  notice  on  the  owner 
to  withhold  from  the  eontractor  sufllcient  to 
meet  their  claims  are  entitled  to  interest  on 
their  claims. — Diamond  Match  Co.  y.  Silber- 
stein,  165  Cal.  282, 131  Pae.  874. 

The  court  improperly  allowed  interest  on  a 
claim  of  lien  for  lumDer  sold  at  the  market 
rates  which  changed  from  time  to  time,  prior 
to  the  trial.  In  such  case  the  amount  due 
was  unliquidated,  and  was  not  capable  of  be- 
ing made  certain  by  calculation,  and  only  be- 
came certain  when  fixed  by  judgment.  The 
judgment  must  be  modified  by  striking  out 
the  interest  prior  to  judgment.— -Coghlan  y. 
Salvatore  Quartararo,  15  Cal.  App.  662,  115 
Pae.  664. 


§76. 


Limitation  to  amoanl. 


Under  the  mechanic's  lien  act  of  1862,  the 
employees  of  a  subcontractor  cannot  subject 
the  building  to  a  lien  as  principals,  but  only 
under  the  original  contract;  and  they  cannot 
enforce  such  lien  to  the  extent  of  what  is 
due  the  contractor,  but  only  to  the  extent  of 
what  is  due  from  the  contractor  to  the  sub- 
contractor, provided  the  account  between 
them,  evidencing  the  amount  due,  is  consis- 
tent with  the  terms  of  their  contract. — Dore 
y.  Sellers,  27  CaL  588. 

Statute  gives  one  who  has  entered  into  a 
contract  in  writing  to  construct  a  building  a 
lien  on  the  same  as  security  for  the  payment 
of  the  money  becoming  due  to  him  according 
to  the  terms  of  the  contract,  but  this  lien 
cannot  be  enforced  for  an  amount  exceeding 
the  sum  to  become  due  the  contractor. — ^Dore 
y.  Sellers,  27  Cal.  588. 

The  lien  of  the  materialman  or  laborer  can 
be  enforced  for  all  sums  to  be  paid  to  the 
contractors  and  not  due  when  the  notice  is 
given. — ^Davis  v.  Livingston,  29  Cal.  283; 
Whittier  v.  HoUister,  64  Cal.  283,  80  Pae.  846; 
Turner  v.  Strenzel,  70  Cal.  28,  80, 11  Pae.  389; 
Ejruse  v.  Wilson,  3  CaL  91,  84  Pae.  442. 

Where  contract  if  void  because  not  filed  in 
recorder's  office,  subcontraeton^  laboren  and 
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materialmen  have  liea  preeiaelj  aa  if  thej 
kad  famlBlied  labor  and  materials  direetly  to 
owner. — Kellogg  ▼.  Howea,  81  Cal.  170,  176, 
177,  6  L.  B.  A.  588,  22  Pae.  509;  Daviea- 
Henderson  Lamber  <3o.  y.  GottsehaUc,  81  CaL 
e41,  e44,  22  Pae.  800. 

Where  contract  is  not  recorded,  the  statute, 
and  not  the  contract,  measures  extent  of 
laborer  or  materialman's  recovery. — ^Kellogg 
▼.  Howes,  81  Cal.  170,  178,  6  L.  B.  A.  588,  22 
Pae.  509. 

Code  of  CiYil  Procedure,  section  1183,  pro- 
vides that,  where  a  building  contract  is  void 
because  it  is  not  recorded,  the  materials  fur- 
nished shall  be  deemed  to  have  been  furnished 
at  the  personsl  instance  of  the  owner,  and  the 
materialman  shall  have  a  lien  for  the  value 
thereof.  Held  that,  where  materials  used  in 
the  construction  of  a  flume  were  furnished 
before  the  contract  for  the  construction 
thereof  was  recorded,  the  materialman  is  en- 
titled to  a  Uen  against  the  fliAne  for  the  value 
thereof.— Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  97  CaL  263,  32  Pae.  172. 

A  contract  for  the  erection  of  a  building 
costing  more  than  one  thousand  dollars,  "in 
conformity  with  plans,  drawings,  and  speci- 
fleations**  is  void  where  such  plans  and  speci- 
flcations  are  not  flled  with  the  contract  in  the 
recorder's  office,  and  cannot  limit  the  extent 
of  mechanics'  liens  on  such  building. — ^Dunlop 
y.  Kennedy,  102  Cal.  443,  36  Pae.  765. 

A  memorandum  of  a  building  contract  filed 
with  the  recorder,  reciting  that  the  contractor 
is  to  furnish  the  material  and  labor  for  the 
erection  of  a  "one-story  brick  building,  and 
all  work  mentioned  in  the  specifications  in 
connection  therewith,  in  a  workmanlike  man- 
ner, and  in  conformity  with  the  plans  .  .  • 
by  the  construction  committee"  of  plaintiff, 
does  not  contain  "a  statement  of  the  general 
character  of  the  work  to  be  done'*  (Coae  Civ. 
Proc,  sec.  1183,  as  amended  in  1887);  and 
hence  the  contract  does  not  limit  the  owner's 
liability  for  mechanics'  liens  of  laborers  and 
materialmen. — ^Wood  v.  Oakland  ete.  Bapid 
Transit  Co.,  107  Cal.  500,  40  Pae.  806. 

The  fact  that  the  building  contract,  in  pro* 
vidinff  for  the  payments,  retains,  until  thirty- 
five  days  after  the  completion  of  the  work. 
slightly  less  than  the  twenty-five  per  cent  of 
the  contract  price  required  bv  statute,  doea 
not  render  tiie  owner  personally  liable  for  all 
labor  and  materials  furnished,  especially  when 
more  than  twenty-five  per  cent  was  in  fact 
actually  retained. — Stimson  Mill  Co.  v.  Biley, 
5  Cal.  Unrep.  218,  42  Pae.  1072. 

Materialmen  giving  notice  of  claims  for 
materials  furnished  for  the  construction  of  a 
building  after  the  delivery  of  an  order  for 
payment  to  the  contractor  in  accord  with  the 
terms  of  the  contract,  and  after  the  same  haa 
been  assigned  to  a  bona  fide  purchaser  for 
value,  cannot  enforce  their  claims  against  the 
owner  of  the  building  to  the  extent  of  such 
order. — ^Lonff  Beach  School  Diat.  y.  Lutge,  129 
Cal.  409,  62  PM  86. 


1 77.    Time  of  accrual  or  eommanoenMot. 

A  mechanic's  lien  attaches  when  the  work 
begins. — Cahoon  v.  Levy,  6  Cal.  295,  65  Am. 
Dee.  515;  McCrea  v.  Craig,  23  CaL  522. 

Subcontractors,  laborers  and  materialmen 
not  employed  by  owner,  have  a  lien  only  from 
service  of  notice  upon  owner. — Cahoon  v. 
Levy,  6  Cal.  295,  65  Am.  Dec.  515. 

Materialmen  not  employed  by  contraetor 
have  a  lien  from  commencement  of  work.— 
Cahoon  v.  Levy,  6  Cal.  295,  65  Am.  Dec.  515. 

Those  who  contract  directly  with  the  owner 
have  an  actual  lien  from  the  commencement 
of  the  work  until  sixty  days  after  ita  com- 
pletion; others  have  their  remedy  by  giving 
notice  to  the  owner,  and  their  lien  attaches  by 
the  service  of  such  notice. — Cahoon  y.  Levy, 
6  Cal.  295,  65  Am.  Dec.  515. 

A  lien  of  a  materialman  takes  effect  when 
he  has  the  materials  ready  for  delivery  at  the 
place  agreed  on. — ^Tibbetts  v.  Moore,  23  CaL 
208. 

A  materialman's  lien  attaches  when  the  fur- 
nishing of  materials  begins. — ^MeOea  y. 
Craig,  23  CaL  522. 

Under  the  lien  act  of  1862,  where  there  ia 
no  written  contract  for  the  construction  of 
the  building,  the  several  liens  of  the  material- 
men and  laborers  do  not  relate  back  to  the 
day  of  the  commencement  of  the  building,  but 
each  lien  relates  back  to,  and  takes  effect 
on,  the  day  the  particular  labor  was  com- 
menced, or  the  material  began  to  be  fur- 
nished, for  which  the  lien  is  sought  to  be  en- 
forced.— ^Barber  v.  Beynolds,  44  Cal.  519. 

Though,  under  a  valid  construction  con- 
tract, the  lien  of  one  furnishing  material  to  a 
subcontractor  might  not  attach  until  notice 
is  given  the  owner,  under  the  contract  void 
for  want  of  record,  the  materialman  being 
deemed  by  the  statute  to  have  contracted 
with  the  owner,  his  lien  relates  to  the  time 
of  furnishing  the  material,  and  ia  not  de- 
feated bv  the  subsequent  filing  of  a  declara- 
tion of  homestead  on  the  property.— Daviea 
Henderson  Lumber  Co.  v.  Gtottschalk,  81  CaL 
641,  22  Pae.  860. 

A  Uen  for  all  materials  furnished,  whether 
under  an  express  or  implied  contract,  takea 
efliect  by  relation  aa  of  the  date  of  furnish- 
ing the  first  materials,  and  is  entitled  to 
priority  over  a  subsequently  recorded  mort- 
gage, although  other  portions  may  have  been 
furnished  after  it  was  recorded. — Pacific  Mut. 
Life  Ins.  Co.  v.  Fisher,  106  CaL  224,  39  Pae. 
758. 

Application  of  doctrine  of  instantaaeena 
seisin  to  mechanic's  lien,  7  Ann.  Caa. 
624. 

178.    Pioparljf  artatea  and  rlghti  affected  te 


The  evident  intentioii  of  the  act,  ia  rela- 
tioB  to  meehaniea'  Mens,  waa  to  give  awekaa- 
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k0  and  artisaiiB  a  lien  for  all  work  done  by 
tkem,  npon  any  deteription  of  property.  The 
Arsi  section  gives  a  lien  upon  the  superstrnc- 
tare  itself,  as  distinet  from  the  land;  and  the 
fourth  section  gives  a  lien  also  upon  the  land, 
when  the  same  is  owned  by  a  person  who 
caused  the  superstru^^e  to  be  erected. — ^Me- 
0reary  v.  Osborne,  9^U.  119. 

Flames  constructed  at  different  parts  of 
the  line  of  a  ditch  cannot  change  the  general 
character  of  the  work  as  an  excavation.  Such 
flumes  are  mere  connecting  links  of  the  ditch 
over  ravines  and  gulches,  and  the  whole  work 
must  be  regarded  as  a  ditch  and  therefore  not 
subject  to  a  mechanic's  lien. — Ellison  v.  Jack- 
son Water  Co.,  12  Cal.  542. 

But  one  mechanic's  lien  can  be  acquired  on 
a  section  of  a  railroad  to  be  graded  under  an 
entire  contract,  and  the  contractor  cannot, 
because  payments  are  due  from  time  to  time, 
file  successive  liens  as  payments  fall  due.— 
Cox  V.  Western  Pac.  B.  Co.,  47  Cal.  87. 

When  a  canal  is  constructed  in  two  see* 
tions  at  different  times,  fed  by  different 
sources,  mechanic's  lien  is  confined  to  section 
on  which  work  was  done. — Beynolds  v.  Hos- 
mer,  51  Cal.  205,  208. 

Code  of  Civil  Procedure,  section  1191,  being 
unconstitutional  in  so  far  as  it  authorizes  a 
lien  on  an  abutting  lot  for  the  cost  of  a 
street  improvement  by  virtue  of  a  contract 
with  one  who  is  only  the  reputed,  and  not 
the  actual,  owner,  the  lien  does  not  attach 
merely  because  of  the  omission  of  the  real 
owner  to  object  to  the  risk,  or  to  give  notice 
that  he  will  not  be  responsible  therefor,  since 
section  1192  provides  that  such  omissions 
shall  give  a  lien  "on  every  building  or  other 
improvement  mentioned  in  section  1183," 
while  section  1191,  which  provides  merely 
for  a  lien  on  "a  lot,"  contains  no  such  provi- 
sion.— Santa  Cruz  Bock  Pavement  Co.  v. 
Lyons,  117  Cal.  212,  59  Am.  8t.  Bep.  174,  48 
Pac.  1097. 

Improvements  made  by  tenant  upon  exist* 
ing  structures  are  subject  to  lien. — ^Evans  v. 
Jndson,  120  Cal.  282,  285,  52  Pac.  585. 

Where  the  evidence  shows  that  an  unspeei* 
fled  and  underterminable  portion  of  the  mater- 
ials mentioned  in  a  notice  for  a  building  lien 
furnished  for  propertv  other  than  that  af;ainst 
which  the  notice  is  filed,  the  claimant  is  not 
entitled  to  a  lien  for  any  part  of  the  materials 
fumished.~McClain  v.  Button,  131  Cal.  132, 
61  Pac.  273,  63  Pac.  182,  622;  Continental 
Bldg.  k  L.  Assn.  v.  Holt,  lai  Cal.  132,  61  Pac. 
273,  63  Pac.  182,  622. 

Materials  used  temporarily  in  constructing 
bridge  and  afterward  carried  off  by  contract- 
ors gives  neither  them  nor  materialman  right 
to  lien. — Stimsdn  Mill  Co.  v.  Los  Angeles 
Traction  Co.,  141  CaL  30,  32,  74  Pac.  357. 

Under  Code  of  Civil  Procedure,  section 
1191,  giving  a  lien  to  anyone  improving  a  lot 
at  the  request  of  the  owner,  a  contractor  who 
has,  under  contract  with  the  property  owners 
along  a  street,  constructed  a  sewer  therein, 
VI  Oftl.  Diffeit— 882 


has  a  lien  both  for  the  portion  of  the  sewer 
which  is  a  part  of  the  general  system  and  for 
the  branch  sewers. — WUliams,  Belser  &  Co.  T. 
Bowell,  145  Cal.  259,  78  Pac.  725. 

Application  of  mechanics'  lien  laws  to 
raHroads.  7  Ann.  Cas.  269;  Ann.  Cas. 
1913C,  95. 

Buildings  and  other  property  subject  to 
mechanics'  liens.     78  Am.  Dec.  694. 

Claim  of  mechanics'  lien  on  lands  for 
work  done  or  material  furnished  be* 
fore  issuance  of  patent.  34  L.  B.  A. 
(N.  8.)  409. 

Estates  and  interests  a^ected  by  me- 
chanics' liens.    45  Am.  Dec.  678. 

Estate  by  entirety  as  subject  to  me- 
chanic's lien  for  work  performed  under 
contract  with  one  spouse  only.  11  Ann. 
Cas.  87. 

Mechanic's  lien  on  leasehold  estate.  3 
Ann.  Cas.  1096;  14  Ann.  Cas.  1031. 

On  homestead  property.    9  L.  B.  A.  805. 

On  land  of  married  woman.  10  L.  B.  A. 
33. 

On  logs.     6  L.  B.  A.  362. 

On  railroads.     8  L.  B.  A.  700. 

Bight  to  joint  or  separate  mechanics' 
hens  on  building  or  buildings  erected  or 
improved  under  entire  contract  on  lots 
owned  in  severalty.  Ann.  Cas.  1912C, 
873. 

To  what  lien  attaches.    13  L.  B.  A.  702. 

When  mechanics'  liens  may  include  prop- 
erty in  addition  to  that  upon  which 
work  was  performed.  65  Am.  St.  Bep. 
165. 

Where  building  covers  adjoining  lots  held 
in  severalty.    30  L.  B.  A.  (N.  S.)  1219. 


§79. 


Amount  of  land  which  may  be 


incliided* 

Under  Code  of  Civil  Procedure,  section 
1185,  providing  that  the  land  on  which  any 
building  is  constructed,  ''together  with  a  con- 
venient space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and 
occupation  thereof,"  is  subject  to  mechanics' 
liens,  only  such  area  as  is  necessary  to  the 
enjoyment  of  the  building  for  the  purpose  in 
view  in  its  construction  is  subject  to  liens 
created  by  the  erection  of  such  building. — 
Tunis  V.  Lakeport  Agricultural  Park  Assn.,  98 
Cal.  285,  33  Pac.  63,  447. 

Upon  the  foreclosure  of  mechanics'  liens 
upon  a  dwellinff-house  the  extent  of  land  to 
be  taken  with  the  dwelling-house  is  only  what 
is  required  for  the  convenient  use  and  occu- 
pation of  the  dwelling-house,  and  the  statute 
does  not  contemplate  that  sufficient  land 
around  the  dwelling-house  to  support  the 
owner  while  living  there  should  be  set  apart, 
and  it  is  error  for  the  court  to  set  apart  forty 
acres  of  land  around  the  dwelling-house,  as 
being  required  for  convenient  use  and  occupa- 
tion.—Cowan  v.  Griffith,  108  Cal.  224,  49  Am. 
St.  Bep.  82,  41  Pac.  42. 
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materials  to  be  need  in  the  constmction"  of, 
a  building,  may  have  a  lien  thereon  for  sneh 
aeryices  or  materials;  and  section  1187  pro- 
Tides  that  such  persons  shall  themselves  file  a 
claim  for  record,  statinir  the  character  of  the 
labor  or  materials  which  they  themselves  fur- 
nished for  the  building.  Held,  that  the  right 
to  assert  such  a  lien  is  a  personal  right,  for 
the  laborer's  own  protection,  and  cannot  be 
assigned. — ^Mills  v.  La  Verne  Land  Co.,  97 
Cal.  254,  33  Am.  St.  Bep.  168,  32  Pac  169. 

The  rule  that  the  assignment  of  a  debt 
carries  with  it  the  lien  by  which  it  is  secured, 
if  applicable  at  all  to  a  mechanic's  lien,  does 
not  apply  where,  at  the  time  of  the  assign- 
ment of  the  debt  of  a  laborer  or  materialman, 
the  assignor  had  merely  a  personal  right  to 
create  a  lien  by  complying  with  the  statute. 
Mills  V.  La  Verne  Land  Co..  97  Cal.  254,  33 
Am.  St.  Bep.  168,  32  Pac.  169. 

An  assignee  of  the  claim  of  a  mechanic  or 
a  materialman  has  no  right  to  file  in  the  re- 
corder's office  a  notice  of  claim  of  Uen,  nor 
to  serve  upon  the  owner  of  the  building  the 
notice,  provided  for  by  section  1184  of  the 
Code  of  Civil  Procedure,  requiring  the  owner 
to  withhold  from  the  contractor  sufftcient 
funds  to  meet  his  demands. — ^McCrea  v.  John- 
son, 104  Cal.  224,  87  Pac.  902. 

An  assignment  made  of  the  balance  of  the 
contract  price  after  it  has  become  due  and 
payable  under  the  terms  of  the  contract,  with 
notice  to  the  reputed  owner  of  such  assign- 
ment.  cuts  off  idl  rights  of  materialmen  in 
the  lunds  so  assigned,  and  any  notice  after- 
ward given  bjr  a  materialman  is  futile,  pro- 
vided the  assignment  was  without  notice  of 
the  unpaid  demand. — ^First  Nat.  Bank  of 
Bridgeport  y.  Perris  Irr.  Diet.,  107  Cal.  55, 
40  Pac.  45. 

An  assignment  made  by  the  original  con- 
tractor to  another  person  or  company  before 
the  completion  of  the  work  vests  in  the  as- 
signee, prior  to  the  expiration  of  thirty-five 
days  from  the  date  of  the  completion  of  the 
work,  no  rights  different  from  or  superior  to 
those  of  the  original  contractor. — First  Nat. 
Bank  of  Bridgeport  v.  Perris  Irr.  Dist.,  107 
Cal.  55,  40  Pac.  45. 

A  mere  right  to  assert  a  mechanic's  Hen  is 
not  assignable. — Bauer  v.  Fay,  110  Cal.  361, 
42  Pac.  902. 

Where  a  contract  with  trustees  for  the  erec- 
tion of  a  public  building  required  the  work 
to  be  done  to  the  satisfaction  of  the  trustees, 
and  provided  for  partial  payments  as  the 
work  progressed,  to  be  made  on  estimates 
certified  by  the  superintendent,  the  trustees 
retaining  ten  per  cent  of  such  estimates  until 
final  completion  and  acceptance  of  the  build- 
ing, such  a  partial  payment  did  not  become 
due  so  as  to  be  subject  to  disposition  by  the 
contractor  until  the  estimates  were  approved 
and  the  amounts  ordered  paid  by  the  trus- 
tees; and  an  assignment  previously  made  by 
the  contractor  of  the  amount  due  on  an  esti- 
mate did  not  become  effective  until  such 
approval,  nor  did  an  assignment  of  the  ten 


per  cent  reserved  become  effective  unto  final 
completion  and  acceptance  of  the  work.— > 
Newport  Wharf  etc.  Co.  v.  Drew,  125  CaL 
585,  58  Pac.  187. 

Where  it  appears  that,  prior  to  the  filing 
of  a  claim  of  lien,  it  was  assigned  to  a  third 
party  as  security  merely,  and  reassigned  to 
the  claimant  before  the  lien  was  filed,  and 
was  transferred  to  the  plaintiff  after  it  had 
been  filed  by  the  claimant,  the  ownership 
of  the  plaintiff  and  his  title  to  enforce  the 
lien  is  established. — Maeomber  v.  Bigelow, 
126  Cal.  9,  58  Pac.  312. 

The  fact  that  the  demand  made  by  the  as- 
signee of  the  claim  of  lien  was  made  as 
agent  of  the  original  contractor  is  imma- 
terial.—Beid  V.  aay,  134  Cal.  207,  66  Pac 
262. 

Statutory  lien  for  labor  is  assisniable. — 
Clark  V.  Brown,  141  Cal.  93,  95,  74  Pac  548. 

Where  a  lien  claimed  for  materials  by  a  co- 
partnership setting  forth  the  names  of  both 
copartners  in  full  was  assigned  by  both  of 
them  to  the  plaintiff,  and  both  names  i^pear 
in  the  complaint  besides  their  partnership 
names,  and  the  partnership  is. not  denied  in 
the  answers,  the  assignment  of  their  lien  is 
viJid  without  reference  to  the  admitted  co- 
partnership.— Lucas  V.  Gobbi,  10  Cal.  App. 
648,  103  Pac.  157. 

Assignability  of.    11  L.  B.  A.   740;   13 
L.  B.  A.  704. 

Assignment  of  mechanics'  Hens.    49  Am. 
8t.  Bep.  530. 

Bight  of   assignee  of  lienable  elaim  to 
mechanic's  lien.    Ann.  Cas.  1915C,  1119. 

§87.    Effect  of. 

While  the  assignment  of  a  debt  may  carry 
with  it  the  lien  given  for  its  security,  yet  in 
order  to  secure  this  result  to  the  assignee  the 
lien  must  have  been  perfected  prior  to  the 
time  when  the  assignment  was  made.— Cali- 
fornia Portland  Cement  Co.  v.  Wentwortk 
Hotel  Co.,  16  Cal.  App.  692,  118  Pac  103,  113. 

Assignee  of  lienable  claim,  right  of  to 
mechanic's  lien.     21  Ann.  Cas.  962. 


VL    WAIVER  OF  BIGHT  TO  UEK,  PAY- 
MENT AND  DI80HABOE. 

§  88.    Waiver  of  right  in  gmi&nL 

A  party  having  secured  a  mechanic's  lien 
under  the  statute  does  not  forfeit  or  waive 
it  by  causing  an  attachment  to  be  issued  and 
levied  upon  property  of  the  debtor  to  seenre 
the  same  demand.  The  two  remedies  are 
cumulative,  and  both  may  be  pursued  at  the 
same  time. — ^Brennan  v.  Swaaey,  16  Cal.  140, 
76  Am.  Dec.  507. 

The  rights  of  subcontractors  are  not  af- 
fected by  any  subsequent  agreement  betweea 
the  owner  and  the  original  contractor  to 
which  they  have  not  assented,  or  by  any  a«t 
of  waiver  of  the  original  eontractor.'— 4»aTer 
y.  Murdoch,  36  CaL  298. 
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whose  leasehold  interest  a  meehaale's  Uen 
had  before  attaehed.  Held,  that  tiie  im- 
provomeiits  made  by  A  can  no  more  impair 
tkis  lien  than  if  made  by  B,  the  tenant.-^ 
Qaskill  ▼.  Moore,  4  Cal.  233. 

The  object  of  the  mechanic's  lien  act  was 
to  give  the  mechanic  a  lien  upon  whatever 
interest  the  person  who  eaased  the  super- 
stmcture  had.  and  which  could  be  sold  nnder 
ezecntion. — ^McGreary  t.  Osborne,  9  Cal.  119. 

8.,  a  tenant  of  D.,  in  possession  of  D.'s 
house,  agreed  to  raise  the  tenement  to  grade 
at  his  own  expense  on  condition  that  B. 
would  grant  an  extension  of  the  lease,  make 
a  certain  cash  advance,  etc. — S.  to  pay  a 
certain  increased  rent,  etc. — and  contracted 
in  writing  with  J.  to  do  the  Job.  On  its  com- 
I^etion,  in  an  action  by  J.  against  D.  and  S. 
to  enforce  a  mechanic's  lien  for  an  unpaid 
balance  of  the  contract  price,  it  was  held 
that  8.  "caused"  the  house  to  be  raised 
within  the  meaning  of  the  lien  act  of  1862, 
that  J.  and  8.  were  the  persons  who  "con- 
tracted" therefor,  and  that  the  only  lien  ae- 
quired  by  J.  was  upon  the  interest  of  8.  as 
lessee. — Johnson  v.  Dewey,  36  Gal.  623. 

In  an  action  to  foreclose  a  materialman's 
lien  on  both  the  land  and  the  building,  evi- 
dence of  an  intention  by  the  tenants  to  re- 
move the  building  at  the  expiration  of  their 
t«rm  is  properly  included  as  against  the 
naaterialmen,  who  furnished  the  material 
vrithout  any  notice  of  such  intention. — ^West 
Coast  Lumber  Co.  v.  Apfield,  86  CaL  335,  24 
i^ac.  993. 

In  an  action  to  foreclose  a  lien  upon  leased 
premises  for  repairs  contracted  for  by  the 
lessee,  where  the  record  shows  the  lessee's 
lease  to  have  expired,  and  does  not  show  a 
renewal  thereof  before  judgment,  no  sale  can 
be  ordered  of  the  leasehold  interest. — ^Evans 
T.  Judson,  120  Cal.  282,  62  Pac.  585. 

§  88.    Priozlti'  of  Itena  and  oieiiiiibmices  In 
general. 

A  garnishment  served  on  the  owner,  in  a 
miit  against  the  head  contractor,  after  the 
eommencement  of  the  building,  and  before 
notice  served,  must  prevail  ovw  the  lien  of 
a  subcontractor. — Cahoon  v.  Levy,  6  Cal.  295, 
65  Am.  Dec.  515. 

The  remedy  given  the  subcontractor  is  sim- 
ply in  its  nature  an  attachment  without  suit, 
but  by  notice;  and,  having  failed  to  give  no- 
tice, he  must  yield  to  the  claim  of  the  attach- 
ing creditor.--Cahoon  y.  Levy,  6  CaL  295,  66 
Am.  Dec.  515. 

Notice  of  subcontractor's  lien  given  ae* 
eording  to  law  relates  to  time  of  commence- 
ment of  work,  and  takes  precedence  of 
attachment  of  contractor's  claim  between 
commencement  of  work  and  notice. — ^Tuttle  v. 
Hentf  ord,  7  Cal.  858. 

Those  dealing  with  property  during  the 
progrew  of  bui&ing  on  it  are  charged  with 


notice  of  the  bunder's  Uett.~Soale  ▼.  Dawes, 
7  CaL  575. 

Persons  dealing  with  property  during 
progress  of  work  are  charged  with  notice  of 
the  claims  of  the  mechanic— Crowell  v.  Gil- 
more,  13  Cal.  54. 

In  a  proceeding  to  establish  mechanics'  and 
other  liens,  an  attachment  lien  claim  on  the 
fund,  set  up  for  the  first  time  at  the  trial 
before  the  referee  and  not  mentioned  in  any 
petition  by  claimant  in  the  cause,  is  prop- 
erly rejected. — ^Blythe  v.  Hammond,  1  Cal. 
tJ^nrep.  455. 

In  adjusting  the  conflicting  rights  of  mort- 
gages, materialmen,  laborers,  etc.,  under  the 
act  of  1868,  "to  secure  the  liens  of  mechan- 
ics and  others,"  the  rule  laid  down  by  the 
statute  is  the  familiar  one,  in  equity,  that 
he  has  the  better  right  who  is  first  in  point 
of  time. — Preston  v.  8onora  Lodge,  39  CaL 
116. 

If  work  is  commenced  before  judgment  is 
docketed,  but  completed  after,  hen  will  an- 
tedate judgment  lien. — ^Barber  v.  Beynolds, 
44  Cal.  519,  520. 

Lien  relates  back  to  time  of  furnishing 
material  and  has  priority  over  homestead 
declaration  filed  after  material  furnished  but 
before  lien  filed. — Da  vies- Henderson  Lumber 
Co.  V.  Gottschalk,  81  CaL  641,  648,  22  Pac. 
860. 

Where  the  holder  of  the  note  took  it  with- 
out notice  of  the  claims  of  materialmen,  and 
no  notice  of  their  claim  was  given  to  the 
owner  of  the  building  until  after  the  expira- 
tion of  thirty -five  days  from  the  completion 
of  the  work,  and  after  the  subsequent  bona 
fide  purchase  of  the  note,  the  right  of  the 
purchaser  to  enforce  the  note  and  security  is 
superior  to  the  claims  of  the  materialman 
against  the  fund  due  to  the  contractor.— 
Perry  v.  Parrott,  135  Cal.  238,  67  Pac.  144. 

A  claim  of  lien  for  materials  furnished  in 
the  construction  of  a  building  filed  more  than 
one  hundred  and  twenty  days  after  cessation 
of  labor  upon  the  building,  is  not  paramount 
to  a  subsequently  executed  mortgage.— Sunset 
Lumber  Co.  v.  Bachelder,  167  CaL  512,  Ann. 
Cas.  1916B,  664,  140  Pac.  35. 

A  conveyance  by  a  trustee  in  a  trust  deed 
superior  to  mechanics'  liens,  pending  an  ac- 
tion to  foreclose  the  liens,  vests  an  absolute 
title  in  the  purchaser  and  destroys  the  me- 
chanics'    liens. — ^Metropolis     Trust     &     Sav. 

Bank  v.  Barnet,  165  Cal.  449,  132  Pac.  833. 

• 

As  to  generally.    13  L.  B.  A.  705. 

Claim  of  holder  of  mechanics'  lien  on 
fund  arising  from  judicial  sale  of 
property  under  a  prior  or  contempora- 
neous lien  before  distribution  of  the 
fund.    47  L.  B.  A.  (N.  8.)  708. 

Over  subsequent  liens.    12  L.  B.  A.  33. 

Priority  as  between  mechanic's  lien 
claimant  and  assignee  of  amount  due 
contractor.  19  Ann«  Cai.  435:  Ann. 
Cas.  1918D,  514. 
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Loai  of  mechanie'i  lien  by  jadieial  sale 
of  realty.    Ann.  Cas.  1915A,  314. 

Bamoval  by  owner  of  land  or  itranger. 
41  L.  B.  A.  (N.  S.)  297. 

Tender   as   discharging   mechanic's   lien. 
Ann.  Cas.  1912B,  932. 

Waiver  of  laborer's  lien  by  atiacbment 
or  execution.    50  L.  B.  A.  722. 

§90.    Destmction  of  building. 

A  mechanic's  lien  may  be  had  for  work  and 
materials  famished  for  the  construction  of  a 
building  which  is  partially  destroyed  by  Are 
before  its  completion  and  of  which  a  substan- 
tial part  remains  to  the  owner.— Butler  t.  Ng 
Chung,  160  Cal.  435,  Ann.  Cas.  1913A,  940, 
117  Pac.  512. 

The  liability  of  an  owner,  who  hat  on  his 
part  complied  with  all  the  terms  of  a  valid 
contract,  is  limited  to  the  price  which  by  his 
contract  he  has  agreed  to  pay.  Up  to  this 
limit  of  liability,  the  claimants,  by  filing  their 
liens,  acquired  a  right  to  share  in  any  money 
owing  from  the  owner  to  the  original  contract* 
ors  on  account  of  the  contract,  and  their 
right,  to  this  extent,  is  secured  by  a  lien  on 
the  property. — ^Butler  ▼.  Ng  Chung,  160  Cal. 
435,  Ann.  Cas.  1913A,  940,  117  Pac.  512. 

A  proTision  in  a  building  contract,  that  in 
ease  the  building  shall,  before  completion,  ''be 
wholly  or  partially  destroyed  by  fire,  then  the 
loss  occasioned  thereby  shall  be  sustained  by 
the  owners,  and  the  owners  agree  to  carry  an 
insurance  for  the  full  amount  of  labor  and 
materials  as  the  work  progresses,"  does  away 
with  the  rule  in  ordinary  cases,  that  the  risk 
of  fire  is  upon  the  contractor,  and  that  he 
must  rebuild,  if,  before  completion,  the  build* 
ing  is  burned.  It  puts  such  loss  upon  the 
•wner,  and,  in  effect,  requires  him  to  insure 
for  the  mutual  benefit  of  himself  and  the  con- 
tractor to  the  full  value  of  the  labor  and  ma- 
terial that  may  be  subject  to  destruction  by 
fire  during  the  progress  of  the  work.  The 
contractors  are  entitled,  on  equitable  princi- 
ples, upon  the  abandonment  of  the  building  by 
mutual  consent  after  the  fire,  to  share  in  the 
amount  realized  from  the  insurance,  to  the  ex- 
tent that  they  were  unpaid  for  the  work  done 
at  the  time  of  the  fire. — ^Butler  v.  Ng  Chung, 
160  Cal.  435,  Ann.  Cas.  1913A,  940,  117  Pac. 
512. 

No  mechanic's  lien  can  be  enforced  on 
vacant  land  when  the  building  to  the  erec- 
tion of  which  the  work  or  material  was  con- 
tributed was  destroyed  by  fire  without  the 
fanlt  of  the  owner. — ^Watson  v.  Alta  In- 
vestment Co.,  12  Cal.  App.  560,  108  Pac.  48. 

See  Ooatractois,  S 139. 

Where  the  contract  between  the  contractor 
and  the  lien  claimant,  who  was  a  subcon- 
tractor, expressly  stipulated  that  the  work  to 
be  done  should  be  done  by  the  claimant  ac- 
cording to  the  terms  of  the  contract  and 
specifications  between  the  owner  and  con- 
tractor, and  a  copy  of  that  contract  was  at- 
tached to  and  became  part  of  the  ■ubeon* 


tract,  the  subcontractor  is  bound  by  its  terms^ 
and  cannot  recover  against  the  contractor,  on 
deferred  payments  which  the  contractor  moat 
lose  by  the  terms  of  the  contract. — Watson  v. 
Alta  investment  Co.,  12  Cal.  App.  560,  108 
Pac.  48. 

Held,  that,  for  the  reasons  set  forth  in 
ease  No.  401,  supra,  this  appeal  being  taken 
by  the  plaintifF  and  the  intervener  upon  the 
same  transcript,  a  notice  given  by  the  in- 
tervener to  withhold  moneys  due  to  the  eon- 
tractor  after  destruction  of  the  building  by 
fire,  under  the  agreement  to  share  the  loss, 
was  ineffectual,  there  being  nothing  due  from 
the  owner  to  the  contractor,  and  that  the 
judgment  and  order  in  favor  of  the  respond- 
ents .must  be  affirmed. — Watson  v.  Alta  In- 
vestment Co.,  12  Cal.  App.  566,  108  Pac.  50. 

Where  a  completed  building  is  destroyed 
by  fire  before  any  liens  were  filed  thereon, 
such  lien  cannot  attach  upon  the  land,  which 
is  a  mere  incident  of  the  building,  and  if  no 
lien  is  or  could  be  acquired  upon  the  build- 
ing, none  is  acquired  upon  the  land.  No  lien 
is  acquired  by  the  mere  completion  of  the 
building,  as  such  completion  must  be  followed 
by  the  filing  of  a  claim  of  Hen  upon  the  build- 
ing before  its  destruction,  else  it  has  no 
existence. — ^Kem  v.  San  Francisco  Co.,  19 
Cal.  App.  157,  124  Pac.  862. 

The  lien  which  contractors  and  material- 
men acquire  against  the  land  upon  which  a 
building  is  constructed  is  incident  to  and 
grows  out  of  the  lien  upon  the  building  thus 
constructed,  and  if  no  lien  is  ever  acquired 
upon  the  building,  no  lien  is  acquired  upon 
the  land.  It  follows,  therefore,  that  if  the 
building  be  destroyed  before  the  filing  of  the 
claim  or  lien,  no  lien  can  be  acquired  upon 
said  building,  and,  in  consequence,  no  Hen 
can  be  acquired  against  the  land.-^-Kem  v. 
San  Francisco  Co.,  19  Cal.  App.  157,  124 
Pac.  862. 

Destruction  of  building  or  improvement. 
41  L.  B.  A.  (N.  S.)  299. 

Extension  of  mechanic's  lien  to  land 
where  improvement  giving  rise  to  Hen 
has  been  destroyed  or  removed.  2  Ann. 
Cas.  812;  Ann.  Cas.  1913A,  943:  Ann. 
Cas.  1914D,  681. 

Bemoval,  removability,  or  destruction  of 
work  or  improvement  as  affecting  lien 
on  the  property  improved.  41  L.  K  A. 
(N.  S.)  296. 


§91. 


Taking  aecuxity. 


In  an  action  to  enforce  a  lien  for 
terials  furnished  to  a  contractor  who 
building  a  house  for  defendants,  the  court 
found  that  the  contractor  deUvered  a  cheek 
to  plaintiffs'  agent,  taking  a  receipt  there- 
for, and  requested  the  agent  to  appl^  th« 
proceeds  to  materials  furnished  by  pfamtiCa 
on  a  building  then  being  erected  for  a  third 
person;  that  the  agent  refused  to  so  applj 
the  proceeds  of  tiie  check,  but  stated  thi^ 
part  would  be  so  applied,  and  that  the  n«- 
idue  would  be  applied  to  eertaia  other  — 


WAIYEB  OF  BIGHT  TO  UBN,  PAYMENT  AND  DISCHARGE,  VI,  §§  92,  93.      6105 


tnetfl,  not  including  that  with  defendants; 
that  afterward  the  contractor  went  to  plain- 
tiffs' office,  showed  plaintiffs'  bookkeeper  the 
receipt  for  the  check  given  by  the  agent, 
and  the  bookkeeper,  in  ignorance  of  the 
facts,  and  relying  on  the  contractor's  state- 
ments, gave  him  a  receipt  for  the  amount 
of  the  check  on  the  materials  furnished  for 
defendants'  house;  that  plaintiffs,  on  dis- 
covery of  the  facts,  promptly  repudiated  the 
application  of  the  check  so  made  by  the 
contractor,  and  the  contractor  afterward  ap- 
proved plaintiffs'  bill  for  the  whole  amount 
of  materials  furnished  on  defendants'  house, 
without  claiming  any  credit  on  account  of 
the  checl;  that  the  contractor,  by  producing 
the  receipt,  afterward  induced  defendants  to 
advance  "further  money"  on  his  contract; 
and  that  plaintiffs  did  not  know  of  the  use 
to  which  the  contractor  put  the  receipt.  Held, 
that  such  findings  did  not  support  a  con- 
clusion of  law  that  defendants  were  entitled 
to  have  the  amount  of  the  check  deducted 
from  plaintiffs'  claim  for  materials  furnished. 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  91  Cal. 
362,  27  Pae.  743. 

It  appeared  that  the  contractor  delivered 
to  M.  certain  checks,  payable  to  the  order 
of  P.  A  Co.,  to  enable  him  to  get  his  pay, 
and  that  they  indorsed  the  checks  to  him, 
but  the  latter  applied  the  money  to  payment 
of  other  indebtedness  due  him  from  such 
firm.  Held,  that  a  finding  that  M.  was  paid 
was  proper  and  not  inconsistent  with  other 
findings. — ^Petersen  v.  Shain,  4  Cal.  Unrep. 
122,  33  Pac.  1086;  Mooser  v.  Petersen,  4 
Cat  Unrep.  122,  33  Pac.  1086. 

The  fact  that  an  order  was  (dven  upon  the 
owner  by  the  contractor  to  the  amount  of 
the  subcontractor's  claim  before  action  was 
begun  to  foreclose  the  lien,  the  payment  of 
which  was  refused,  does  not  affect  the  obliga- 
tion of  the  contractor  to  pay  the  debt,  to- 
gether with  all  expenses  and  attorney's  fees 
for  the  foreclosure  of  the  lien. — Clancy  v. 
Plover,  107  Cal.  272,  40  Pac.  394. 

Waiver  of  mechanics'  liens  by  taking  or 
transfer  of  bill  or  note.  41  Am.  St. 
Bep.  761. 


f92. 


Taking  cheek  or  note. 


In  the  absence  of  a  contrary  agreement 
between  the  materialman  and  reputed  owner, 
the  giving  of  a  note  by  the  latter  to  the 
former  to  secure  the  payment  of  the  amount 
due  him  did  not  constitute  a  payment  of  the 
indebtedness. — ^National  Lumber  Co.  v.  Whal- 
ley,  162  Cal.  224,  121  Pac.  729. 

Whether  a  note,  or  even  a  check,  is  re- 
ceived in  absolute  payment  of  a  debt,  or 
Bierely  as  a  recognition  of  the  debt  with  an 
uderstanding  as  to  time  and  terms  of  pay- 
■Mnt,  are  qneetions  which,  as  between  the 
parties,  are  determined  by  their  agreement, 
and  im  the  absence  of  an  agreement  to  this 
«ff«0t  the  acceptance  is  not  a  payment  of 
th«  debt. — ^National  Lomber  Co.  v.  Whalley^ 
IM  CaL  2M,  121  Pae.  720. 


Acceptance  of  commercial  paper  as  extin- 
guishment of.    35  L.  B.  A.  (N.  8.)  93. 

Taking  unsecured  note  of  owner  or  con- 
tractor as  waiver  of  mechanic's  lien. 
Ann.  Cas.  1915A,  961. 

Waiver  of  by  taking  notes  or  other 
securities.    41  Am.  St.  Bep.  761. 

§98.    PaymMit»  setoff  and  coantarclaliii. 

If  the  materialman  obtains  jndgment 
against  the  owner,  and  against  the  property, 
the  owner  may  deduct  the  amount  of  the 
judgment  from  any  sum  due  the  contractor 
on  the  contract  price. — ^Whittier  v.  Wilbur, 
48    Cal.    175. 

The  owner  of  a  building  who,  out  of  the 
contract  price,  has  paid  U^borers  who  were 
entitled  to  file  liens,  and  would  have  filed 
them  but  for  such  payment,  and  who  has 
also  retained  out  of  the  contract  price  the 
twenty-five  per  cent  required  by  Code  of 
Civil  Procedure,  section  1184,  to  be  retained 
until  thirty-five  days  after  completion  of  the 
contract,  is  entitled  to  credit  for  such  pay- 
ment; and  materialmen  are  not  entitlea  to 
have  the  amount  of  such  payment  considered 
as  part  of  the  fund  available  for  their  claims, 
on  the  ground  that  there  could  be  no  privity 
between  the  owner  and  such  laborers  untU 
they  filed  their  liens,  so  as  to  entitle  him 
to  pay  them. — ^Dunlop  y.  Kennedy,  4  CaL 
Unrep.  196,  34  Pac.  92. 

"^^liere  a  contractor  for  the  erection  of  a 
building  gives  to  a  materialman  an  order 
on  the  owner,  who  owes  him  enough  to  pay 
the  same,  but  refuses  to  do  so,  the  owner, 
in  an  action  by  the  contractor  for  the  work 
done,  cannot  set  off  the  cost  of  a  mechanic's 
lien  filed  by  the  materialman. — Adams  v. 
Burbank,  103  Cal.  646,  37  Pac.  640. 

It  is  the  duty  of  the  contractor  to  protect 
the  property  of  the  owner  against  any  lien 
preferr^  by  subcontractors^  laborers,  or  ma- 
terialmen employed  by  him;  and  the  owner 
is  entitled  to  deduct  from  any  amount  due 
to  the  contractor  the  amount  of  judgment 
and  costs,  including  attorney's  fees,  recovered 
upon  foreclosure  of  the  Uen  of  a  subcon- 
tractor.— Clancy  v.  Plover,  107  Cal.  272,  40 
Pac.  394. 

Where  one  who  has  retained  twenty-five 
per  cent  of  the  contract  price  for  the  repair 
of  a  building,  after  he  has  knowledge  of  the 
appointment  of  an  assignee  for  the  benefit  of 
the  contractor's  creditors,  and  a  demand 
made  by  him  for  the  money  retained,  with- 
out an  order  of  court  or  any  judgment  as  to 
the  validity  of  alleged  liens,  pays  them,  he 
pays  them  at  his  own  risk,  and,  if  they  are 
not  valid  liens,  he  will  be  liable  to  the  as- 
signee for  the  amount  paid. — Wilson  v.  Nu- 
gent, 125  Cal.  280,  57  Pac.  1008. 

The  provisions  of  sections  1183  and  1184 
of  the  Code  of  Civil  Procedure^  that  the  "con- 
tract shall  operate  as  a  lien  m  favor  of  all 
persons  except  the  contractor,  to  the  extent 
of  the  whole  contract  priee,''  which  "shall 
not  be  diminished  by  any  prior  or  subsequent 
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indebtednesB,  olfset,  or  eounterelaim  in  favor 
of  the  reputed  owner  and  against  the  eon- 
tractor/'  refers  only  to  offsets  and  eonnter- 
claims  not  arising  under  the  terms  of  tiie 
contract;  and  as  to  which,  from  an  inspection 
of  the  contract,  materialmen  and  laborers 
conld  have  no  notice. — Hampton  t.  Christen- 
sen,  148  Gal.  729,  84  Pae.  200. 

§94.    Bond   or  deposit  to  prevent   or   dis- 
charge lien. 

If  the  bond  is  not  filed  for  record,  and  is 
void,  the  laborers  and  materialmen  hare  their 
redress  by  the  terms  of  the  statute,  which 
gives  them  a  remedy  against  the  owner  and 
contractor  for  such  damages  as  they  may 
have  suffered. — Mangrum  v.  Truesdale,  128 
Cal.  145,  60  Pae.  775. 

A  delivery  of  such  bond  to  the  attorney 
for  a  building  and  loan  association  which 
agreed  to  furnish  a  loan  of  money  upon  the 
lot  to  aid  in  the  building,  when  the  bond 
was  executed,  cannot  be  a  valid  substitute 
for  the  filing  of  the  bond  for  record  re- 
quired by  the  statute,  and,  if  not  filed  for 
record,  such  bond  is  invalid  and  cannot  be 
enforced. — Mangrum  v.  Truesdale,  128  Cal. 
145,  60  Pae.   775. 

A  bond  given  by  a  building  contractor 
in  support  of  the  contract,  as  contemplated 
by  section  1203  of  the  Code  of  Civil  Proce- 
dure, in  an  amount  equal  to  twenty-five  per 
cent  of  the  contract  price,  and  which  by 
its  terms  is  to  inure  to  the  benefit  of  per- 
sons performing  labor  or  furnishing  materials 
for  the  contractor,  must,  at.  a  substitute  for 
delivery,  accompany  the  contract  and  be 
filed  for  record  with  the  contract,  as  required 
by  that  section,  which  is  mandatory;  and 
without  such  filing  there  can  be  no  valid 
delivery  of  the  bond. — Mangrum  v.  Trues- 
dale, 128  Cal.  145,  60  Pae.  775. 

The  rights  of  the  surety  are  measured  by 
the  terms  of  his  bond;  and  he  cannot  claim 
that  premature  payments  made  bv  the  con- 
tractor were  not  effective  as  to  him,  so  as 
to  permit  the  enforcement  of  his  claim  of 
lien  against  the  owner,  who  has  fuUy  paid 
the  contractor,  and  who  is  indemnified  by  the 
bond  against  any  other  or  further  daim.^ 
Ganahl  v.  Weir,  130  Cal.  237,  62  Pae.  512. 

Under  Code  of  Civil  Procedure,  section 
1203,  requiring  a  bond,  in  case  of  a  build- 
ing contract,  it  by  its  terms  to  inure  to  the 
benefit  of  persons  performing  labor  and  fur- 
nishing materials  for  the  contractor,  one  given 
to  'T.  [the  owner],  legal  representatives  or 
assignees/'  and  not  in  terms  inuring  to  the 
benefit  of  anyone  else,  is  insufficient. — Gibbs 
V.  Tally,  6  Cal.  Unrep.  621,  63  Pae.  168. 

Where  a  building  contract  merely  required 
the  contractor  to  furnish  necessary  labor 
and  materials  and  perform  the  work  in  a 
workmanlike  manner,  sureties  on  his  bond, 
void  in  case  he  performed  the  obligation  of 
his  contract,  were  not  liable  because  the 
owner  was  compelled  to  pay,  in  addition  to 
the  contract  price,  the  amount  of  liens  filed  by 


creditors  of  the  contractor. — Boas  v.  Maloney, 

138  Cal.  105,  70  Pae.  1004. 

Code  of  Civil  Procedore,  section  1203,  hav- 
ing been  held  to  be  unconstitutional  in  so 
far  as  exacting  a  bond  from  a  building  con- 
tractor for  the  protection  of  materialmen,  a 
bond  given  pursuant  thereto  is  without  con- 
sideration and  void. — Shaughnessy  v.  Ameri- 
can Surety  Co.,  138  CaL  543,  69  Fac.  250,  71 
Pae.  701. 

A  bond  to  secure  a  building  contract, 
which  clearly  appears  to  have  been  given  in 
pursuance  of,  and  which  incorporates  the  un- 
constitutional provisions  of,  section  1203  of 
the  Code  of  Civil  Procedure,  thougb  it  does 
not  so  expressly  declare,  so  as  to  make  the 
bond  expressly  inure  to  the  benefit  of  all 
persons  who  perform  labor  for,  or  furnish 
material  to,  the  contractor  or  his  agent,  is 
wholly  void,  and  cannot  be  sustained  as  a 
common-law  bond. — San  Francisco  Lumber 
Co.  V.  Bibb,  139  Cal.  192,  72  Pae.  964. 

Where  the  bond  of  a  contractor  is  void, 
because  given  in  pursuance  of  the  unconstitu- 
tional provisions  of  section  1203  of  tiie  Code 
of  Civil  Procedure,  it  is  immaterial  to  eon- 
sider  whether  the  failure  of  a  materialman 
to  file  a  lien  does  or  does  not  release  the 
sureties,  as  they  are  not  obligated  under  the 
bond. — San   Francisco   Lumber  Co.   v.   Bibb, 

139  Cal.  325,  73  Pae.  864. 

Building  contractors'  bond  held  a  collateral 
obligation,  enforceable  only  to  the  extent  that 
the  claimant's  obligation  could  be  enfor^ 
against  the  contractors. — ^Towle  v.  Sweeney, 
2  Cal.  App.  29,  83  Pae.  74. 

The  court  properly  refused  to  allow  the 
owner  to  withdraw  the  deposit  pending  the 
appeal.  It  must  remain  in  court  to  abide  the 
final  judgment  in  the  cause. — ^Los  Angles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App.  51^ 
97  Pae.  414,  420. 

S  95.    Actions  m  bonds. 

Provision  for  certificate  of  arebiteet,  be- 
fore payment,  with  no  liens  at  time,  makes 
nonexistence  of  liens  a  condition  precedent. 
Holmes  v.  Bichet,  56  Cal.  307,  38  Am.  Bep. 
54. 

A  complaint  on  a  contractor's  bond,  re- 
quired by  Code  of  Civil  Procedure,  section 
1057,  alleging  that  defendant  had  furnished 
materials,  under  a  contract  with  the  con- 
tractor, that  were  used  in  the  building,  was 
sufficient,  as  against  a  general  demurrer, 
though  it  did  not  set  out  in  detail  the  eon- 
tract  between  the  builder  and  the  eontractor, 
since  it  will  be  presumed  that  the  materiala 
were  fumislied  and  used  under  such  contraet. 
Carpenter  v.  Furrey,  128  Cal.  665,  61  Pae. 
369. 

Under  Code  of  Civil  Procedure,  section 
1203,  providing  that  a  contractor's  bond  shall 
inure  to  the  benefit  of  persons  performing 
labor  or  furnishing  materials^  etc.,  a  deiuna 
or  notice  is  not  a  prerequisite  to  a  sait  on 
the  bond  by  a  person  fornishing  material  to 
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the  contractor. — Carpenter  v.  Furrey,  128  Cal. 
665,  61  Pae.  369. 

Spreties  on  a  contractor's  bond  were  not 
entitled  to  object,  in  an  action  by  a  material- 
man  thereon,  that  thej  had  not  justified  by 
affidavit,  aa  required  by  Code  of  Civil  Pro- 
cedure, section  1057,  since  such  requirement 
was  solely  for  the  protection  of  the  obligees. 
Carpenter  v.  Furrey,  128  Cal.  665,  61  Pac.  369. 

Code  of  Civil  Procedure,  section  1183,  re- 
4iaires  that  every  building  contract  involving 
an  expenditure  of  over  one  thousand  dollars 
shall  be  filed  in  the  office  of  the  recorder 
of  the  city  or  county  where  the  property 
ia  situated;  and  secuon  1203  declares  that 
every  such  contract  shiJl  be  accompanied  by 
a  bond  for  the  benefit  of  all  laborers  and 
materialmen,  which  shall  be  filed  in  the  same 
manner  as  the  contract,  and  that  a  failure 
to  comply  with  such  provisions  shall  render 
the  owner  and  contractor  jointlv  and  sever- 
ally liable  on  all  claims  of  laborers  and 
materialmer.  Held,  that  where  such  a  bond 
was  executed,  but  was  never  filed,  no  re- 
covery could  be  had  thereon,  but  the  sole 
remedy  of  the  laborers  and  materialmen  was 
by  personal  action  against  the  owner  and 
contractor. — ^Mangnun  v.  Truesdale,  128  Cal. 
145,  60  Pac.  775. 

Materialmen  held  barred  by  limitations 
from  maintaining  an  action  on  a  contractor's 
bond  by  expiration  of  the  period  within  which 
they  could  have  maintained  an  action  for  the 
materials  against  the  contractors  on  the  oral 
contract  therefor. — ^Towle  v.  fiweeney,  2  Cal. 
App.  29,  83  Pae.  74. 

§  96.    Actions  for  damages  for  failure  to  file 
bond* 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  to  a  laborer 
or  materialman  against  the  owner  of  the  prop- 
erty who,  in  case  of  a  eontraet  to  build 
thereon,  does  not  take  a  bond  for  their  bene- 
fit, and  providing  that  action  on  the  bond, 
if  one  is  taken,  diall  not  affect  the  laborer's 
lien  nor  any  action  to  foreclose  it,  except 
that  their  ShaH  be  but  one  satisfaction  of 
the  claim,  action  for  failure  to  take  bond 
is  not  affected  by  the  bringing  of  an  action 
to  foreclose  the  Uen. — Qibbs  v.  Tally,  6  Cal. 
TJnrep.  621,  63  Pac.  168. 

Though  a  materialman,  suing  the  owner 
of  a  building  for  failure  to  have  a  bond  of 
the  contractor  filed,  alleges  nonpa3rment  of 
the  claim  for  materials  furnished,  it  is  enough 
for  him  to  prove  the  debt,  and  defendant 
has  the  burden  of  proving  payment. — Gibbs 
▼.  Tally,  6  Cal.  Unrep.  621,  63  Pae.  168. 

Under  Code  of  Civil  Procedure,  section 
1203,  requiring  a  bond,  in  case  of  a  building 
contract,  in  an  amount  equal  to  at  least 
twenty-iive  per  cent  of  the  contract  price, 
inuring  to  the  benefit  of  persons  performing 
labor  and  furnishing  materials  for  the  con- 
tractor, and  providing  as  limit  of  damages, 
in  case  of  a  bond,  the  value  of  labor  and 
materials  furnished,  not  exceeding  the  amount 


of  the  bond,  and  declaring  that  any  failure 
to  comply  with  the  provisions  of  the  section 
shall  render  the  owner  and  contractor  liable 
to  materialmen  and  laborers  entitled  to  liens 
on  the  property,  the  measure  of  damages,  in 
the  absence  of  a  bond,  is  the  amount  of  the 
claim  for  labor  or  material,  not  exceeding 
twenty-five  per  cent  of  the  contract  price. — 
Gibbs  V.  Tally,  6  Cal.  Unrep.  621,  63  Pac.  168. 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  "to  any  and 
all  materialmen,  laborers  and  subcontractors 
entitled  to  a  lien,"  if  bond  is  not  filed  where 
there  is  a  building  contract,  the  claimant  who 
sues  first  and  obtains  judgment  is  entitled 
to  recover  up  to  the  limit  of  the  owner's  lia- 
bility, unless  other  claimants  intervene,  or, 
having  brought  actions,  have  them  consoli- 
dated with  his. — Gibbs  v.  Tally,  6  Cal.  Unrep. 
621,  63  Pac.  168. 

^  A  claim  under  Code  of  Civil  Procedure,  sec- 
tion 1203,  for  damages  by  a  laouic.   ..^ 

the  owner  of  property  who,  in  case  of  con- 
tract to  build  thereon,  does  not  take  a  bond 
from  the  contractor,  is  within  Civil  Code, 
section  1458,  declaring  "a  right  arising  out 
of  an  obligation  is  the  property  of  the  person 
to  whom  it  is  due,  and  may  be  transferred 
as  such."— Gibbs  v.  Tally,  6  Cal.  Unrep.  621, 
63  Pac.  168. 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  to  a  laborer 
or  materialman  against  the  owner  of  the  prop- 
erty who,  in  case  of  a  contract  to  build  tnere- 
on,  does  not  take  a  bond  for  their  benefit, 
and  providing  that  action  on  the  bond,  if  one 
is  taken,  shall  not  affect  the  laborer's  lien 
nor  any  action  to  foreclose  it,  except  that 
there  shall  be  but  one  satisfaction  of  the 
claim,  action  for  failure  to  take  bond  is  not 
affected  bv  the  bringing  of  an  action  to  fore- 
close the  lien. — Gibbs  v.  Tally,  6  CaL  Unrep. 
621,  63  Pac.  168. 


Vn.    ENTOBOEMEMT. 

§  97.    Actions  on  liens  In  general. 

"Special  cases"  do  not  embrace  a  proceed- 
ing by  action  to  enforce  a  mechanic's  lien. — 
Brock  V.  Bruce,  5  Cal.  279,  280. 

Liens  which  must  be  presented  in  court, 
upon  proceedings  to  enforce  a  lien  under  the 
mechanic's  lien  law  of  April  19,  1856,  are  only 
those  arising  under  that  act. — Whitney  v. 
Higgins,  10  Cal.  547,  70  Am.  Dec.  748. 

If  the  party  attempts  to  pursue  them  in 
separate  actions  he  might  be  put  to  his  elec- 
tion; but  it  is  no  defense  to  an  action  to 
enforce  the  mechanic's  lien  that  in  a  previous 
suit  for  the  same  debt  an  attachment  was  is- 
sued and  levied  upon  the  property  of  the 
debtor,  particularly  when  such  suit  has  been 
dismissed,  and  nothing  was  realized  by  the 
attachment. — Brennan  v.  Swasey,  16  Cal.  140, 
76  Am.  Dec.  507. 

Where  the  contract  upon  which  proceed- 
ings to  enforce  a  mechanic's  Uen  are  based, 
and  which  is  set  out  in  the  complaint,  shows 
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Priority  of  elaimi  againtt  property  in 
hands  of  receiver  over.  2  L.  B.  A. 
(N.  8.)  1013. 

Bights  of  seller  of  fixtures,  retaining 
title  thereto  or  lien  thereon,  as  r  *  'nst 
holder  of  mechanics'  Uen.  1  B.  B.  G. 
673. 

§83.    Trust   deeds   and   mortgages  in 

generaL 

An  unrecorded  mortgage  has  priority  over 
a  mechanic's  lien  which  attached  subse- 
quently to  the  execution  of  the  mortgage. — 
Bose  y.  Munie,  4  Gal.  173. 

A  mortgagee  in  possession  has  a  legal  title 
against  the  whole  world,  subject  to  the  rights 
of  the  mortgagor;  therefore,  where  he  mort- 
gaged the  property,  and  subsequently  erected 
a  building  on  it — ^f  or  the  cost  of  which  a  me- 
chanic's lien  was  filed — the  holder  of  the  lien 
cannot  object  to  the  legality  of  the  mort- 
gages, in  the  face  of  which  he  contracted. — 
Ferguson  v.  Miller,  6  Cal.  402. 

Mechanics'  liens  on  house  built  subsequent 
to  mortgage  by  mortgagee  in  possession  are 
subject  thereto. — Allen  y.  Gitizens'  Steam 
Nav.  Go.,  6  Gal.  400,  402. 

If  terms  of  builder's  contract  are  changed 
after  mortgage  executed,  without  mortga- 
gor's consent,  mortgage  has  priority  as  to 
lien  created  by  change. — Soule  ▼.  Dawes,  7 
Gal.  575. 

Mechanic's  lien  takes  precedence  over 
mortgage  executed  after  commencement  of 
work.— ^oule  v.  Bawes,  7  Gal.  675. 

A  let  land  to  B  and  agreed  to  sell  him 
one-half  of  it.  They  both  began  to  build  on 
the  land,  and  during  the  building  jointly  exe- 
cuted mortgages  to  raise  money.  Held,  that 
the  lien,  wnich,  under  the  statute,  attached 
from  the  commencement  of  the  work,  was 
superior  to  the  mortgages,  as  B's  equitable 
interest  was  subject  to  a  lien  as  much  as  if 
he  had  the  legal  interest. — Growell  v.  Oil- 
more,  13  Gal.  54. 

For  extra  work  on  a  building  by  the  con- 
tractor, in  pursuance  of  a  general  provision 
in  the  contract  for  extra  work,  at  the  will 
of  the  owner,  there  may  be  a  lien  on  the 
property,  as  against  a  mortgage,  given  by  the 
owner  before  the  extra  work  was  commenced, 
provided  the  work  was  done  with  the  knowl- 
edge of  the  mortgagee,  and  without  objection 
from  him. — Soule  v.  Dawes,  14  Gal.  247. 

Gontract  to  extend  a  mechanic's  lien  under 
a  misapprehension  of  law  may  be  rescinded, 
and  such  rescission  is  good  as  against  a  sub- 
sequent mortgagee  who  forecloses  his  mort- 
gage and  files  a  bill  to  have  the  rescission 
set  aside  on  the  ground  of  fraud. — Gamble  v. 
Voll,  15  Gal.  507.  508. 

Improvements  of  mortgaged  premises  make 
mechanic's  lien  subject  to  mortgage  lien. 
But  if  susceptible  of  removal  and  separate 
sale,  mechanic's  lien  has  priority. — Preston  y. 
Sonora  Lodge,  39  Gal.  116. 


An  insurance  company  loaned  the  owner  of 
a  lot  and  uncompleted  building  money  for 
the  purpose  of  completing  the  building,  and 
took  from  him  a  deed  of  trust  conveying  the 
fee,  defeasible  on  the  payment  of  the  debt. 
The  owner  allowed  the  building  to  be  com- 
pleted without  giving  notice  that  he  would 
not  be  responsible  therefor.  Held,  that  the 
insurance  company's  interest  in  the  property 
was  subject  to  the  mechanic's  Hen  xor  work 
done  and  materials  furnished  after  the  mak- 
ing of  the  trust. — ^Fuquay  v.  Stickney,  41  CaL 
583. 

Between  the  execution  and  the  recording 
of  a  mortgage,  work  was  begun  upon  the 
mortgaged  premises,  and  a  mechanic's  lien 
claimed  therefor.  Held,  that  the  mortgage 
lien  was  superior,  it  not  being  shown  that 
the  claimant,  when  he  commenced  the  work, 
had  no  notice  of  the  mortgage. — Boot  y. 
Bryant,  57  Gal.  48. 

The  defendants'  liens,  being  for  materials 
which  they  commenced  to  furnish  before 
the  execution  of  either  of  the  mortgages 
sued  upon,  were  properly  preferred  to  and 
firen  priority  over  them.-^Germania  Build- 
ing etc.  Assn.  v.  Wagner,  81  Gal.  349. 

Under  Gode  of  Givil  Procedure,  section 
1188,  providing  that  building  liens  are  pre- 
ferred to  liens  "which  may  have  attaehad 
subsequent  to  the  time  when  the  building, 
improvement,  or  structure  was  commenceo, 
work  done  or  materials  were  commenced  to 
be  furnished,"  the  lien  of  a  mortgage  re- 
corded before  the  commencement  of  the  labor 
or  the  furnishing  of  the  materials  for  build- 
ing is  senior  to  the  building  liens  for  such 
labor  and  materials. — ^McGlain  v.  Hutton,  131 
Gal.  132,  81  Pac.  273,  83  Pac.  182,  622;  Con- 
tinental Building  ft  L.  Assn.  v.  Holt,  131 
Cal.  132,  81  Pae.  273,  83  Pac.  182,  622. 

The  claim  of  a  laborer's  lien  is  preferred 
to  that  of  a  mortgage  lien  which  attached 
subsequent  to  the  time  when  the  work  was 
done;  and  when  the  mortgagees  were  made 
parties  defendant  to  the  foreclosure  of  the 
lien  they  had  the  opportunity  to  present  any 
interests  acquired  by  them,  and  to  have  what- 
ever protection  the  law  gives  them. — Ah 
Louis  V.  Harwood,  140  Gal.  500,  74  Pac.  41. 

Under  section  1188  of  the  Gode  of  Givil 
Procedure,  in  cases  where  there  is  no  vsJld 
contract  between  the  owner  and  the  con- 
tractor, the  priority  of  the  liene  is  to  be  de- 
termined ''by  the  time  the  work  was  done, 
or  the  materials  commenced  to  be  furnished/* 
and  the  lien  of  a  materialman  who  com- 
menced to  furnish  materials  to  the  building 
prior  to  the  execution  of  a  mortgage  on  the 
property  is  entitled  to  priority  over  the  mort- 
gage.—Burnett  V.  Glas,  154  Gal  249,  97  Pac 
423. 

A  prior  recorded  deed  of  trust  to  secure 
the  note  of  the  owner  to  a  building  and  loan 
association,  in  consideration  of  a  definite 
loan  to  the  owner  of  the  amount  of  the  note, 
to  be  paid  toward  the  construction  of  a 
building,   to    be  further   seenrity   for     the 


ASSIGNKENT  OF  LIEN  OB  CLAIM,  Y,  §§  84-^6. 


6101 


loan,  will  take  precedence  of  luboeqiient 
meehanisB'  liens  npon  the  bnilding,  thoagh 
tlie  agreed  loan  was  paid  after  the  com- 
mencement of  the  work. — ^Valley  Lumber  Co. 
T.  Wright,  2  CaL  App.  288,  84  Pac.  58. 

Where  the  work  of  reconstruction  of  the 
bnilding  was  commenced  and  all  materials 
were  furnished  therefor  about  one  year  be- 
fore the  execution  or  record  of  a  deed  of 
trust,  the  lien  for  work  and  materials  has 
priority  by  relation,  and  will  prevail  over 
such  deed  under  the  terms  of  section  1180 
of  the  Code  of  Civil  Procedure. — ^Farnham  ▼. 
California  etc.  Trust  Co.,  8  Cal.  App.  266, 
267,  96  Pac.  788. 

As  to  earlier  mortgages.  14  L.  B.  A, 
306. 

Priority  of  statutory  preference  of  claim 
for  labor  over  pre-existing  mortgage. 
2  L.  B.  A.  (N.  8.)  615. 

184.    Vendor'B    liens,    mortgages     for 

purchase  money  and  future  adyances. 

The  lien  of  a  materialman  under  a  con- 
tract to  deliver  lumber  from  time  to  time 
as  wanted  and  paid  for  is  superior  to  a 
mortgage  on  the  premises  only  in  respect  of 
lumber  delivered  and  not  paid  for  at  the 
time  of  the  recording  of  the  mortgage. — 
Spencer  v.  Barney,  1  Cal.  Unrep.  56. 

Subsequent  mechanic's  lien  is  subject  to 
mortgage  for  future  advances,  to  extent  of 
advances  made  before  mortgagee  was  actu- 
ally notified  of  existence  of  lien. — Tapia  v. 
I>emartini,  77  Cal.  383,  387,  388,  11  Am.  St. 
Bep.  288,  19  Pac.  641. 

Mechanic's  lien  is  prior  to  purchase  money. 
Mortgage  executed  after  materialman  com- 
menced to  furnish  materials  (^construing  see- 
tions  1186,  2898,  Civil  Code).— Avery  v. 
Clark,  87  Cal.  619,  628,  22  Am.  St  Bep.  272, 
25  Pac.  919. 

The  priority  of  a  vendor's  lien  over  a  sub- 
sequent mechanic's  lien  for  work  done  on 
the  land  with  knowledge  of  the  vendor's 
claim  is  not  affected  by  the  latter's  noncom- 
pliance with  Code  of  Civil  Procedure,  section 
1192,  requiring  a  person  having  or  claiming 
an  interest  in  land  on  which  an  improvement 
is  to  be  erected  to  give  notice  that  he  will 
not  be  responsible  for  the  cost  of  the  same. — 
Kuschel  V.  Hunter,  5  Cal.  Unrep.  793,  50  Pac. 
397. 


§85. 


arty. 


Mechanics'  liens  on  same  prop- 


The  statute  of  April  12,  1850,  *'To  provide 
for   the  lien  of  mechanics  and  others,"  has 

Elaeed  liens  for  materials  and  liens  for 
fcbor  on  the  same  footing;  and  it  is  error  in 
the  court  to  refuse  to  distribute  the  proceeds 
in  conformity  to  the  statute. — Moxley  v. 
Shepard,  3  Cal.  64. 

Under  the  mechanics'  lien  act  of  1856  the 
■leehanic  making  the  first  contract,  or  first 
eommencing  work  on  a  building,  has  no  prior- 
ity   over    others    commencing    work    subse- 


quently. The  statute  places  all  claimants  on 
an  equality,  and  directs  the  property  to  be 
sold,  and  the  proceeds  applied  to  all  without 
preference. — Crowell  v.  Qilmore,  18  Cal.  370. 

This  rule  of  equity  would  not  apply  if 
some  mechanics  began  work  before  a  mort- 
gage was  executed  by  the  owner  of  the  prop- 
erty and  some  afterward.  In  such  case  the 
first  lienholders  would  have  priority  over 
the  mortgagee,  while  the  latter  would  not. 
The  first  class  would  be  paid  in  full  before  the 
mortgage,  then  the  mortgage,  then  the  last 
class — each  lienholder  having  equal  claims 
with  the  others  of  his  class. — Crowell  v.  Gil- 
more,  18  Cal.  370. 

Section  1194  of  the  Code  of  Civil  Proce- 
dure, providing  for  a  priority  of  liens  against 
property:  first,  to  all  persons  performing 
manual  labor  in,  on,  or  about  the  same;  sec- 
ond, to  persons  furnishing  materials;  third. 
to  subcontractors;  and  fourth,  to  original 
contractors,  does  not  violate  section  15  of 
Article  XX  of  the  constitution,  providing 
that  "Mechanics,  materialmen,  artisans,  and 
laborers  of  every  class  shall  have  a  lien  upon 
the  property  upon  which  they  have  bestowed 
labor  or  furnished  material  for  the  value  of 
such  labor  done  and  material  furnished;  and 
the  legislature  shall  provide  by  law  for  the 
speedy  and  efficient  enforcement  of  such 
liens,"  in  so  far  as  it  prefers  the  laborers  and 
materialmen  to  contractors  and  subcontract- 
ors. That  section  is  unconstitutional  in  so 
far  as  it  attempts  to  give  a  priority  to  per- 
sons performing  manual  labor  over  persons 
furnishing  materials. — Miltimore  v.  Nofziger 
Bros.  Lumber  Co.,  150  Cal.  790,  90  Pac.  314. 

Section  15  of  Article  XX  of  the  constitu- 
tion is  self-executing  to  the  extent  that  it 
confers  upon  the  classes  of  persons  enumer- 
ated therein  a  lien,  and  makes  them  equal, 
in  point  of  rank,  with  regard  to  each  other, 
Miltimore  v.  Nofziger  Bros.  Lumber  Co.,  150 
Cal.  790,  90  Pac.  114. 

The  court  erred  in  refusing  to  award  a  lien 
for  the  full  value  of  the  material  and  labor 
to  those  who  bestowed  the  same  after  the 
contract  was  filed.  The  constitutional  pro- 
vision  which  gives  to  mechanics,  material- 
men, artisans  and  laborers  of  every  class  a 
lien  upon  the  property  upon  which  they  be- 
stowed labor  or  furnished  materials  places 
such  parties  in  the  same  class.  Their  equal- 
ity is  established  by  the  constitution  and 
cannot  be  impaired  or  destroyed  by  the  legis- 
lature. One  lien  claimant  cannot  be  pre- 
ferred over  others. — Stimson  Mill  Co.  v. 
Nolan,  5  Cal.  App.  754,  91  Pac.  262. 


V.    ASSiaKMEMT  OF  LIEK  OB  CLAIM. 

§86.    In  generaL 

A  mechanic's  lien  on  land  will  onlv  pass 
by  a  transfer  of  the  debt. — Bitter  v.  Steven- 
son, 7  Cal.  388. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides that  "all  persons,  and  laborers  of  every 
class,  performing  labor  upon,  or  furnishing 
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materials  to  be  used  in  the  eonstrnetion"  of, 
a  building,  may  have  a  lien  thereon  for  sneh 
■eryiees  or  materials;  and  section  1187  pro- 
Tides  that  snch  persons  shall  themselves  file  a 
claim  for  record,  statin^r  the  character  of  the 
labor  or  materials  which  they  themselves  fur- 
nished for  the  building.  Held,  that  the  right 
to  assert  such  a  lien  is  a  personal  right,  for 
the  laborer's  own  protection,  and  cannot  be 
assigned.— Mills  v.  La  Verne  Land  Co.,  97 
Cal.  254,  33  Am.  St.  Bep.  168,  32  Pac.  169. 

The  rule  that  the  assignment  of  a  debt 
carries  with  it  the  lien  by  which  it  is  secured, 
if  applicable  at  all  to  a  mechanic's  lien,  does 
not  apply  where,  at  the  time  of  the  assign- 
ment of  the  debt  of  a  laborer  or  materialman, 
the  assignor  had  merely  a  personal  right  to 
create  a  lien  by  complying  with  the  statute. 
Mills  V.  La  Verne  Land  Co..  97  Cal.  254,  33 
Am.  St.  Bep.  168,  32  Pac.  169. 

An  assignee  of  the  claim  of  a  mechanic  or 
a  materialman  has  no  right  to  file  in  the  re- 
corder's office  a  notice  of  claim  of  lien,  nor 
to  serve  upon  the  owner  of  the  building  the 
notice,  provided  for  by  section  1184  of  the 
Code  of  Civil  Procedure,  requiring  the  owner 
to  withhold  from  the  contractor  sufficient 
funds  to  meet  his  demands. — McCrea  ▼.  John- 
son, 104  Cal.  224,  87  Pac.  902. 

An  assignment  made  of  the  balance  of  the 
contract  price  after  it  has  become  due  and 
payable  under  the  terms  of  the  contract,  with 
notice  to  the  reputed  owner  of  such  assign- 
ment, cuts  oil  all  rights  of  materialmen  in 
the  funds  so  assigned,  and  any  notice  after- 
ward given  b^  a  materialman  is  futile,  pro- 
vided the  assignment  was  without  notice  of 
the  unpaid  demand. — ^First  Nat.  Bank  of 
Bridgeport  ▼.  Perris  Irr.  Dist.,  107  Cal.  55, 
40  Pac.  45. 

An  assignment  made  by  the  original  con- 
tractor to  another  person  or  company  before 
the  completion  of  the  work  vests  in  the  as- 
signee, prior  to  the  expiration  of  thirty-five 
days  from  the  date  of  the  completion  of  the 
work,  no  rights  different  from  or  superior  to 
those  of  the  original  contractor. — ^First  Nat. 
Bank  of  Bridgeport  v.  Perris  Irr.  Dist.,  107 
Cal.  55,  40  Pac.  45. 

A  mere  right  to  assert  a  mechanic's  lien  la 
not  assignable. — Bauer  v.  Fay,  110  Cal.  361, 
42  Pac.  902. 

Where  a  contract  with  trustees  for  the  erec- 
tion of  a  public  building  required  the  work 
to  be  done  to  the  satisfaction  of  the  trustees, 
and  provided  for  partial  payments  as  the 
work  progressed,  to  be  made  on  estimates 
certified  by  the  superintendent,  the  trustees 
retaining  ten  per  cent  of  such  estimates  until 
final  completion  and  acceptance  of  the  build- 
ing, such  a  partial  payment  did  not  become 
due  so  as  to  be  subject  to  disposition  by  the 
contractor  until  the  estimates  were  approved 
and  the  amounts  ordered  paid  by  the  trus- 
tees; and  an  assignment  previously  made  by 
the  contractor  of  the  amount  due  on  an  esti- 
mate did  not  become  effective  until  such 
approval,  nor  did  an  assignment  of  the  ten 


per  cent  reserved  become  effective  until  final 
completion  and  acceptance  of  the  work.^ 
Newport  Wharf  etc.  Co.  v.  Drew,  125  CaL 
585,  58  Pac.  187. 

Where  it  appears  that,  prior  to  the  filing 
of  a  claim  of  lien,  it  was  assigned  to  a  third 
party  as  security  merely,  and  reassigned  to 
the  claimant  before  the  lien  was  filed,  and 
was  transferred  to  the  plaintiff  after  it  had 
been  filed  by  the  claimant,  the  ownership 
of  the  plaintiff  and  his  title  to  enforce  the 
lien  is  established. — Macomber  v.  Bigelow, 
126  Cal.  9,  58  Pac.  312. 

The  fact  that  the  demand  made  by  the  as- 
signee of  the  claim  of  lien  was  made  as 
agent  of  the  original  contractor  is  imma- 
terial.—Beid  V.  Clay,  134  Cal.  207,  66  Pac. 
262. 

Statutory  lien  for  labor  is  assignable. — 
dark  V.  Brown,  141  Cal.  93,  95,  74  Fac.  548. 

Where  a  lien  claimed  for  materials  by  a  co- 
partnership setting  forth  the  names  of  both 
copartners  in  full  was  assigned  by  both  of 
them  to  the  plaintiff,  and  both  names  appear 
in  the  complaint  besides  their  partnership 
names,  and  the  partnership  is. not  denied  in 
the  answers,  the  assignment  of  their  lien  is 
valid  without  reference  to  the  admitted  co- 
partnership.— ^Lucas  V.  Gobbi,  10  CaL  App. 
648,  103  Pac.  157. 

Assignability  of.    11  L.  B.  A.   740;   13 
L.  B.  A.  704. 

Assignment  of  mechanics'  Hens.    49  Am. 
St.  Bep.  530. 

Bight  of   assignee  of  lienable  elaim  to 
mechanic's  lien.    Ann.  Cas.  1915Cy  1119. 

S87.    Effect  of. 

While  the  assignment  of  a  debt  may  cany 
with  it  the  lien  given  for  its  security,  yet  in 
order  to  secure  this  result  to  the  assignee  the 
lien  must  have  been  perfected  prior  to  the 
time  when  the  assignment  was  made.— <?ali- 
fomia  Portland  Cement  Co.  ▼.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 

Assignee  of  lienable  claim,  right  of  to 
mechanic's  lien.     21  Ann.  Cas.  962. 


VL    WAIVER  OF  BIGHT  TO  USV,  PAY- 
MENT AND  DI80HABOE. 

§  88.    Waiver  of  right  in  gweral. 

A  party  having  secured  a  mechanic's  liea 
under  the  statute  does  not  forfeit  or  waive 
it  by  causing  an  attachment  to  be  issued  and 
levied  upon  property  of  the  debtor  to  eeeore 
the  same  demand.  The  two  remedies  are 
cumulative,  and  both  may  be  pursued  at  the 
same  time. — ^Brennan  v.  Swasey,  16  Cal.  140, 
76  Am.  Dec.  507. 

The  rights  of  subcontractors  are  not  af- 
fected by  any  subsequent  agreement  betw^eea 
the  owner  and  the  original  contractor  to 
which  they  have  not  assented,  or  by  any  met 
of  waiver  of  the  original  eontractor.« 
y.  Murdocki  36  CaL  298. 
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W]ier«  tlie  right  to  file  a  meehanie's  lien 
existed  in  a  firm  composed  of  three  members, 
the  sale  of  two  of  them  of  his  general  in- 
terest in  the  partnership  by  the  third  does 
not  destroy  the  right  of  the  remaining  part- 
ners to  file  it. — Simons  v.  Webster,  108  Cal. 
16,  40  Pae.  1066. 

^  The  dismissal  of  a  part  of  the  claim  of 
lien  of  a  materialman  as  to  the  amount 
claimed  on  acconnt  of  a  party-wall,  without 
prejudice  to  his  rights  to  maintain  proper 
proceedings  against  the  parties  personally  Ua- 
ble  therefor,  is  without  prejudice  to  the 
owner.-— Burnett  t.  Glas,  154  CaL  249,  97  Pae. 
423. 

There  is  nothing  in  the  statute  which  would 
release  the  owner  and  the  building  from 
the  operations  of  the  lien,  to  which  the  per- 
son supi^ying  the  materials  is  entitled,  by 
reason  of  the  fact  that  a  third  person  has 
assumed  the  relation  of  guarantor  of  the  debt. 
The  creditor  cannot  be  presumed  to  have 
waived  his  lien  by  taJdng  this  additional 
security.— Barrett-mcks  Co.  ▼.  Glas,  9  CaL 
App.  491,  99  Pae.  856. 

As  to  waiver  of.    41  Am.  Dec.  221. 

Extension  of  credit  as  waiver  of  me- 
chanic's lien.    20  Ann.  Cas.  522. 

Recovering  personal  judgment  against 
owner  as  waiver  of  mechanic's  lien.  32 
L.  B.  A.  (N.  S.)  1073. 

Stipulation  in  building  contract  against 
mechanics'  liens  as  precluding  con- 
tractor from  filing  lien.  Ann.  Caa. 
1913E;  562. 

Waiver  of  mechanic's  lien.  41  Am.  Deo. 
221. 

^^  By  contract  inconsistent  with  lien. 
1  Ann.  Cas.  954. 

§  80.    BrtJngntriimant  or  Iom  In  gmenl. 

A  transfer  of  the  property  before  the 
mechanic's  lien  is  filed  for  record  cannot  af- 
fect it.— Hotaling  v.  Cronise,  2  Cal.  60. 

Onlj  a  technical  forfeiture  of  a  leasehold 
estate  can  defeat  a  mechanic's  lien  upon  it.— - 
GaakiU  v.  Trainer,  8  Cal.  834. 

Soirender  of  leasehold  estate  operates  as  a 
merger  in  fee,  but  this  cannot  be  suffered  to 
defeat  the  right  of  a  third  party  whose  rights 
intervened  before  the  merger  took  effect.—* 
Gaakill  v.  Trainer,  3  Cal.  334. 

It  ia  no  defense  to  a  suit  to  enforce  a 
mechanic's  lien  that  in  a  previous  suit  for 
the  same  debt  an  attachment  has  been  issued 
and  levied  upon  the  debtor's  property.  The 
two  remedies  are  cumulative. — ^Brennan  v. 
Swasey,  16  Cal.  140,  76  Am.  Dec.  507. 

Agreement  of  contractor  to  indemnify 
owner  cannot  deprive  materialman  of  his 
lien.— Wbittier  v.  Wilbur,  48  Cal.  175. 

A  mechanic's  lien  is  not  merged  or  de- 
stroyed by  a  judgment  against  the  party 
peraonally  liable.— Germania  Building  etc 
T.  Wagner,  61  CaL  349. 


Mechanic's  lien  is  not  merged  or  destroyed 
by  judgment  against  the  party  personally  Ua* 
ble. — Bosenkranz  v.  Wagner,  62  Cal.  151. 

Failure  to  file  notice  of  labor  lien  in  time 
destroys  lien.— Weithoff  v.  Murray,  76  Cal. 
508,  510,  18  Pae.  435. 

Where  contract  is  for  less  than  one  thou- 
sand dollars,  if  contractor  be  paid  in  full  be- 
fore notice  prescribed  by  section  1184,  Code 
of  Civil  Procedure,  is  given,  only  remedy  left 
to  laborer  or  materialman  is  against  con- 
tractor personally. — Kerckhoff-Cuzner  Mill 
etc.  Co.  V.  Cummings,  86  Cal.  22,  26.  24  Pae. 
814. 

Section  1202  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  any  person  who 
shall  willfully  give  a  false  notice  of  his  claim 
to  the  owner  under  the  provisions  of  section 
1184,  or  who  shall  willfully  include  in  his 
claim  filed  under  section  1187  work  or  mate- 
rials not  performed  upon  or  furnished  for  the 
property  described  in  the  claim,  shall  forfeit 
his  lien,  is  penal  in  its  character,  and  not 
only  must  be  strictly  construed  but  the  evi- 
dence under  which  it  is  invoked  should  be 
clear  and  convincing  that  the  violation  was 
willful  and  intentional.  —  Schallert-Ganahl 
Lumber  Co.  ▼.  Neal,  91  Cal.  362,  27  Pae.  743. 

A  materialman  is  not  estopped  from  seek* 
ing  to  foreclose  his  liens  for  materials  fur- 
nished by  him  to  the  contractor  by  reason 
of  his  giving  a  false  receipt  for  the  amount 
due  him,  to  enable  the  contractor  to  obtain 
a  payment  from  the  owner,  where  the  owner 
has  paid  out  no  money  and  suffered  no  loss 
on  account  of  such  receipt. — Washburn  v. 
Kahler,  97  Cal.  58,  31  Pae.  741. 

A  composition  agreement  shown  as  a  de- 
fense to  the  foreclosure  of  a  mechanic's  lien, 
signed  by  the  plaintiff  and  other  creditors  of 
the  contractors,  agreeing  to  release  the  con- 
tractors and  the  owner  upon  the  terms 
specified,  operates  to  extinguish  the  liability 
which  the  lien  was  filed  to  secure;  and  the 
consideration  therefor  consists  of  the  mutual 
promises  of  the  signing  creditors  to  take 
something  less  than  or  different  from  what 
they  were  entitled  to  under  their  previous 
contracts. — Schroeder  ▼,  Pissis.  128  CaL  209. 
60  Pae.  758.  ' 

See  OompromlOT,  §  4. 

Devestiture  of  Uen  b^  judicial  sale  of 
property  under  prior  or  contempo- 
raneous lien.    47  L.  B.  A.  (N.  S.)  706. 

Effect  of  judicial  sale  of  property  under 
prior  or  contemporaneous  lien  to  divest 
mechanic's  lien.  47  L.  B.  A.  (N.  a) 
706. 

Effect  of  discharge  in  bankruptcy  on 
lien.    42  L.  B.  A.  (N.  S.)  295. 

Effect  upon  rij^hts  of  owner  of  lien  on 
blinding  of  its  wrongful  removal  and 
attachment  to  third  person's  land  with- 
out former's  consent.  14  L.  B.  A.  CN. 
S.)   435. 

Improvement  removable  by  tenant.  41 
L.  B.  A.  (N.  S.)  298. 
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LoM  of  mechanic's  lieB  bj  jadieial  sale 
of  realty.    Ann.  Cas.  1915A,  314. 

Semoval  by  owner  of  land  or  stranger. 
41  L.  B.  A.  (N.  S.)  297. 

Tender   as   discharging   mechanic's   lien. 
Ann.  Cas.  1912B,  932. 

Wairer  of  laborer's  lien  by  attachment 
or  execution.    50  L.  B.  A.  722. 

§90.    Destmctlon  of  building. 

A  mechanic's  lien  may  be  had  for  work  and 
materials  famished  for  the  construction  of  a 
building  which  is  partially  destroyed  by  fire 
before  its  completion  and  of  which  a  substan- 
tial part  remains  to  the  owner. — ^Bntler  v.  Ng 
Chang,  160  Cal.  435,  Ann.  Cas.  1913A,  940, 
117  Pac.  512. 

The  liability  of  an  owner,  who  has  on  his 
part  complied  with  all  the  terms  of  a  ralid 
contract,  is  limited  to  the  price  which  by  his 
contract  he  has  agreed  to  pay.  Up  to  thifl 
limit  of  liability,  the  claimants,  by  filing  their 
liens,  acquired  a  right  to  share  in  any  money 
owing  from  the  owner  to  the  original  contract- 
ors on  account  of  the  contract,  and  their 
right,  to  this  extent,  is  secured  by  a  lien  on 
the  property. — Butler  t.  Ng  Chung,  160  Cal. 
435,  Ann.  Cas.  1913A,  940,  117  Pac.  512. 

A  provision  in  a  buUding  contract,  that  in 
ease  the  buildins  shall,  before  completion,  "be 
wholly  or  partially  destroyed  by  fire,  then  the 
loss  occasioned  thereby  shall  be  sustained  by 
the  owners,  and  the  owners  agree  to  carry  an 
insurance  for  the  full  amount  of  labor  and 
materials  as  the  work  progresses,"  does  away 
with  the  rule  in  ordinary  cases,  that  the  risk 
of  fire  is  upon  the  contractor,  and  that  he 
must  rebuild,  if,  before  completion,  the  build- 
ing is  burned.  It  puts  such  loss  upon  the 
•wner,  and,  in  effect,  requires  him  to  insure 
for  the  mutual  benefit  of  himself  and  the  con- 
tractor to  the  full  value  of  the  labor  and  ma- 
terial that  may  be  subject  to  destruction  by 
fire  during  the  progress  of  the  work.  The 
contractors  are  entitled,  on  equitable  princi- 
ples, upon  the  abandonment  of  the  building  by 
mutual  consent  after  the  fire,  to  share  in  the 
amount  realised  from  the  insurance,  to  the  ex- 
tent that  they  were  unpaid  for  the  work  done 
at  the  time  of  the  fire. — Butler  v.  Ng  Chung, 
160  Cal.  435,  Ann.  Cas.  1913A,  940,  117  Pac. 
512. 

No  mechanic's  lien  can  be  enforced  on 
vacant  land  when  the  building  to  the  erec- 
tion of  which  the  work  or  material  was  con- 
tributed was  destroyed  by  fire  without  the 
fault  of  the  owner. — ^Watson  v.  Alta  In- 
vestment Co.,  12  Cal.  App.  560,  108  Pac.  48. 

See  Oontracton,  §  139. 

"^here  the  contract  between  the  contractor 
and  the  lien  claimant,  who  was  a  subcon- 
tractor, expressly  stipulated  that  the  work  to 
be  done  should  be  done  by  the  claimant  ac- 
cording to  the  terms  of  the  contract  and 
specifications  between  the  owner  and  con- 
tractor, and  a  copy  of  that  contract  was  at- 
tached to  and  became  part  of  tho  sabcon- 


tract,  the  subcontractor  is  bound  by  its  temu, 
and  cannot  recover  against  the  contractor,  on 
deferred  payments  which  the  contractor  must 
lose  by  the  terms  of  the  contract. — ^Watson  ▼. 
Alta  Investment  Co.,  12  Cal.  App.  560,  108 
Pac.  48. 

Held,  that,  for  the  reasons  set  forth  in 
case  No.  401,  supra,  this  appeal  being  taken 
by  the  plaintiff  and  the  intervener  upon  tiie 
same  transcript,  a  notice  given  by  the  in- 
tervener to  withhold  moneys  due  to  the  con- 
tractor after  destruction  of  the  building  by 
fire,  under  the  agreement  to  share  the  loss, 
was  ineffectual,  there  being  nothing  due  from 
the  owner  to  the  contractor,  and  that  the 
judgment  and  order  in  favor  of  the  respond- 
ents must  be  affirmed. — Watson  v.  Altk  In- 
vestment Co.,  12  Cal.  App.  566,  108  Pac.  50. 

Where  a  completed  building  is  deairoyed 
by  fire  before  any  liens  were  filed  thereon, 
such  lien  cannot  attach  upon  the  land,  which 
is  a  mere  incident  of  the  building,  and  if  no 
lien  is  or  could  be  acquired  upon  the  build- 
ing, none  ifl  acquired  upon  the  land.  No  lien 
is  acquired  by  the  mere  completion  of  the 
building,  as  such  completion  must  be  f«llowed 
by  the  filing  of  a  claim  of  Hen  upon  the  build- 
ing before  its  destruction,  else  it  haa  no 
existence. — ^Kem  v.  San  Francisco  Co.,  19 
Cal.  App.  157,  124  Pac.  862. 

The  lien  which  contractors  and  material- 
men acquire  against  the  land  upon  which  a 
building  is  constructed  is  incident  to  and 
grows  out  of  the  lien  upon  the  buildiag  thus 
constructed,  and  if  no  lien  is  ever  acquired 
upon  the  building,  no  lien  is  acquired  upon 
the  land.  It  follows,  therefore,  that  if  the 
building  be  destroyed  before  the  filing  of  the 
claim  or  lien,  no  lien  can  be  acquired  upon 
said  building,  and,  in  consequence,  no  Uen 
can  be  acquired  against  the  land.^KerB  v. 
San  Francisco  Co.,  19  Cal.  App.  157,  124 
Pac.  862. 

Destruction  of  building  or  improvement. 
41  L.  B.  A.  (N.  S.)   299. 

Extension  of  mechanic's  lien  to  land 
where  improvement  giving  rise  to  lien 
has  been  destroyed  or  removed.  2  Ann. 
Cas.  812;  Ann.  Cas.  1913A,  943:  Ana. 
Cas.  1914D,  681. 

Bemoval,  removability,  or  destruction  of 
work  or  improvement  as  affecting  lien 
on  the  property  improved.  41  L.  B.  A. 
(N.  S.)  296. 


S91. 


TaUng  aacniity. 


In  an  action  to  enforce  a  lien  for 
terials  furnished  to  a  contractor  who 
building  a  house  for  defendants,  the  court 
found  that  the  contractor  delivered  a  check 
to  plaintiffs'  agent,  taking  a  receipt  there- 
for, and  requested  the  agent  to  appljr  the 
proceeds  to  materials  furnished  by  plaintifls 
on  a  building  then  being  erected  for  a  third 
person;  that  the  agent  refused  to  so  apply 
the  proceeds  of  tiie  check,  but  stated  that 
part  would  be  so  applied,  and  that  the  res- 
idue would  be  applied  ta  certain  other  €«>- 
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tncts,  not  including  thftt  with  defendants; 
that  afterward  the  contractor  went  to  plain- 
tiffs' office,  showed  plaintiffs'  bookkeeper  the 
receipt  for  the  cheek  given  hy  the  agent, 
and  the  bookkeeper,  in  ignorance  of  the 
facts,  and  relying  on  the  contractor's  state- 
ments, gave  him  a  receipt  for  the  amount 
of  the  check  on  the  materials  famished  for 
defendants'  house;  that  plaintiffs,  on  dis- 
eovery  of  the  facts,  promptly  repudiated  the 
application  of  the  check  so  made  by  the 
contractor,  and  the  contractor  afterward  ap- 
proved plaintiffs'  bill  for  the  whole  amount 
of  materials  furnished  on  defendants'  house, 
without  claiming  any  credit  on  account  of 
the  checE;  that  the  contractor,  by  producing 
the  receipt,  afterward  induced  defendants  to 
advance  "further  money"  on  his  contract; 
and  that  plaintiffs  did  not  know  of  the  use 
to  which  tne  contractor  put  the  receipt.  Held, 
that  such  findings  did  not  support  a  con- 
clusion of  law  that  defendants  were  entitled 
to  have  the  amount  of  the  check  deducted 
from  plaintiffs'  claim  for  materials  furnished. 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  91  Cal. 
362,  27  Pae.  743. 

It  appeared  that  the  contractor  delivered 
to  K.  certain  checks,  payable  to  the  order 
of  P.  A;  Co.,  to  enable  him  to  get  his  pay, 
and  that  they  indorsed  the  checks  to  him, 
but  the  latter  applied  the  money  to  payment 
of  other  indebtedness  due  him  from  such 
firm.  Held,  that  a  finding  that  M.  was  paid 
was  proper  and  not  inconsistent  with  other 
findings. — ^Petersen  v.  Shain,  4  Cal.  Unrep. 
122,  33  Pac.  1086;  Mooser  v.  Petersen,  4 
CaL  Unrep.  122,  33  Pae.  1086. 

The  fact  that  an  order  was  given  upon  the 
owner  by  the  contractor  to  uie  amount  of 
tiie  subcontractor's  claim  before  action  was 
begun  to  foreclose  the  lien,  the  payment  of 
which  was  refused,  does  not  affect  the  obliga- 
tion of  the  contractor  to  pay  the  debt,  to- 
gether with  all  expenses  and  attorney's  fees 
for  the  foreclosure  of  the  lien. — Clancy  v. 
Plover,  107  Cal.  272,  40  Pac.  394. 

Waiver  of  meehaniea'  liens  by  taking  or 
transfer  of  bill  or  note.  41  Am.  St. 
Bep.  761. 


102. 


Taking  check  or  note. 


In  the  absence  of  a  contrary  agreement 
between  the  materialman  and  reputed  owner, 
the  giving  of  a  note  by  the  latter  to  the 
former  to  secure  the  payment  of  the  amount 
due  him  did  not  constitute  a  payment  of  the 
indebtedness. — ^National  Lumber  Co.  v.  Whal- 
ley,  162  Cal.  224,  121  Pac.  729. 

Whether  a  note,  or  even  a  check,  is  re- 
ceived in  absolute  payment  of  a  debt,  or 
merely  as  a  recognition  of  the  debt  with  an 
understanding  as  to  time  and  terms  of  pay- 
nwnt,  are  questions  which,  aa  between  the 
parties,  are  deteroodned  by  their  agreement, 
and  in  the  absence  of  an  agreement  to  this 
effeet  the  acceptance  is  not  a  payment  of 
the  debt. — ^National  Lumber  Co.  ▼.  Wkelley, 
Itt  CaL  SM^  121  Pne.  729. 


Acceptance  of  commercial  paper  as  extin- 
guishment of.    35  L.  B.  A.  (N.  S.)  93. 

Taking  unsecured  note  of  owner  or  con- 
tractor as  waiver  of  mechanic's  lien. 
Ann.  Cas.  1915A,  961. 

Waiver  of  by  taking  notes  or  other 
securities.    41  Am.  St.  Bep.  761. 

§93.    Payment^  setoff  and  coimterclalm. 

If  the  materialman  obtains  judgment 
against  the  owner,  and  against  the  property, 
the  owner  may  deduct  the  amount  of  the 
judgment  from  any  sum  due  the  contractor 
on  the  contract  price. — Whittier  v.  Wilbur, 
48    Cal.   175. 

The  owner  of  a  building  who,  out  of  the 
contract  price,  has  paid  laborers  who  were 
entitled  to  file  liens,  and  would  have  filed 
them  but  for  such  payment,  and  who  has 
also  retained  out  of  the  contract  price  the 
twenty-five  per  cent  required  by  Code  of 
Civil  Procedure,  section  1184,  to  be  retained 
until  thirty-five  days  after  completion  of  the 
contract,  is  entitled  to  credit  for  such  pay- 
ment; and  materialmen  are  not  entitled  to 
have  the  amount  of  such  payment  considered 
as  part  of  the  fund  available  for  their  claims, 
on  the  ground  that  there  could  be  no  privity 
between  the  owner  and  such  laborers  untU 
they  filed  their  Hens,  so  as  to  entitle  him 
to  pay  them. — Dunlop  ▼.  Kennedy,  4  CaL 
Unrep.  196,  34  Pac.  92. 

^here  a  contractor  for  the  erection  of  a 
building  gives  to  a  materialman  an  order 
on  the  owner,  who  owes  him  enough  to  pay 
the  same,  but  refuses  to  do  so.  the  owner, 
in  an  action  by  the  contractor  for  the  work 
done,  cannot  set  off  the  cost  of  a  mechanic's 
lien  filed  by  the  materialman. — Adams  v. 
Burbank,  103  Cal.  646,  37  Pac.  640. 

It  is  the  duty  of  the  contractor  to  protect 
the  property  of  the  owner  against  any  lien 
preferred  by  subcontractors,  laborers,  or  ma- 
terialmen employed  by  him;  and  the  owner 
is  entitled  to  deduct  from  any  amount  due 
to  the  contractor  the  amount  of  judgment 
and  costs,  including  attorney's  fees,  recovered 
upon  foreclosure  of  the  lien  of  a  subcon- 
tractor.—-Clancy  V.  Plover,  107  Cal.  272,  40 
Pac.  394. 

Where  one  who  has  retained  twenty-five 
per  cent  of  the  contract  price  for  the  repair 
of  a  building,  after  he  has  knowledge  of  the 
appointment  of  an  assignee  for  the  benefit  of 
the  contractor's  creditors,  and  a  demand 
made  by  him  for  the  money  retained,  with- 
out an  order  of  court  or  any  judgment  as  to 
the  validity  of  alleged  liens,  pays  them,  he 
pays  them  at  his  own  risk,  and,  if  they  are 
not  valid  liens,  he  will  be  liable  to  the  as- 
signee for  the  amount  paid. — Wilson  v.  Nu- 
gent, 125  Cal.  280,  57  Pac.  1008. 

The  provisions  of  sections  1183  and  1184 
of  the  Code  of  Civil  Procedure^  that  the  "con- 
tract shall  operate  as  a  lien  in  favor  of  all 
persons  except  the  contractor,  to  the  extent 
of  the  whole  contract  price,''  which  "shall 
not  be  diminished  by  any  prior  or  inbeeqaent 
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indebtedness,  ofPset,  or  eounterelaim  in  favor 
of  the  reputed  owner  and  against  the  con- 
tractor/' refers  only  to  offsets  and  connter- 
elaims  not  arising  under  the  terms  of  the 
contract,  and  as  to  which,  from  an  inspection 
of  the  contract,  materialmen  and  laborers 
could  have  no  notice. — ^Hampton  t.  Christen* 
sen,  148  Cal.  729,  84  Pac.  200. 

SM.    Bond  or   deposit  to  Frevent   or   dis- 
charge lien. 

If  the  bond  is  not  filed  for  record,  and  is 
void,  the  laborers  and  materialmen  have  their 
redress  by  the  terms  of  Uie  statute,  which 
gives  them  a  remedy  against  the  owner  and 
contractor  for  such  damages  as  they  may 
have  suffered. — Mangrum  t.  Tmesdale.  128 
CaL  145,  60  Pac.  775. 

A  delivery  of  such  bond  to  the  attorney 
for  a  building  and  loan  association  which 
agreed  to  furnish  a  loan  of  money  upon  the 
lot  to  aid  in  the  building,  when  the  bond 
was  executed,  cannot  be  a  valid  substitute 
for  the  filing  of  the  bond  for  record  re- 
quired by  the  statute,  and,  if  not  filed  for 
record,  such  bond  is  invalid  and  cannot  be 
enforced. — Mangrum  v.  Truesdale,  128  Cal. 
145,  60  Pac.   775. 

A  bond  given  by  a  buflding  contractor 
in  support  of  the  contract,  as  contemplated 
by  section  1203  of  the  Code  of  Civil  Proce- 
dure, in  an  amount  equal  to  twenty-five  per 
cent  of  the  contract  price,  and  which  oy 
its  terms  is  to  inure  to  the  benefit  of  per- 
sons performing  labor  or  furnishing  materials 
for  the  contractor,  must,  as.  a  substitute  for 
delivery,  accompany  the  contract  and  be 
filed  for  record  with  the  contract,  as  required 
by  that  section,  which  is  mandatory;  and 
without  such  filing  there  can  be  no  valid 
delivery  of  the  bond. — Mangrum  v.  Trues- 
dale, 128  Cal.  145,  60  Pac.  775. 

The  rights  of  the  surety  are  measured  by 
the  terms  of  his  bond;  and  he  cannot  claim 
that  premature  payments  made  bv  the  con- 
tractor were  not  effective  at  to  him,  so  as 
to  permit  the  enforcement  of  his  claim  of 
lien  against  the  owner,  who  has  fully  paid 
the  contractor,  and  who  is  indemnified  by  the 
bond  against  any  other  or  further  claim.— 
Ganahl  v.  Weir,  130  Cal.  237,  62  Pac.  512. 

Under  Code  of  Civil  Procedure,  section 
1203,  requiring  a  bond,  in  case  of  a  build- 
ing contract,  it  by  its  terms  to  inure  to  the 
benefit  of  persons  performing  labor  and  fur- 
nishing materials  for  the  contractor,  one  given 
to  "T.  [the  owner],  legal  representatives  or 
assignees/'  and  not  in  terms  inuring  to  the 
benefit  of  anyone  else,  is  insufficient. — Gibbs 
V.  Tally,  6  Cal.  Unrep.  621,  63  Pac.  168. 

Where  a  building  contract  merely  required 
the  contractor  to  furnish  necessary  labor 
and  materials  and  perform  the  work  in  a 
workmanlike  manner,  sureties  on  his  bond, 
void  in  case  he  performed  the  obligation  of 
his  contract,  were  not  liable  because  the 
owner  was  compelled  to  pay,  in  addition  to 
the  contract  price,  the  amount  of  liens  filed  by 


creditors  of  the  contractor. — ^Boas  v.  Maloney, 

138  Cal.  105,  70  Pac.  1004. 

Code  of  Civil  Procedure,  section  1203,  hav- 
ing been  held  to  be  unconstitutional  in  so 
far  as  exacting  a  bond  from  a  building  con- 
tractor for  the  protection  of  materialmen,  a 
bond  given  pursuant  thereto  is  without  eon- 
sideraUon  and  void. — Shaughnessy  v.  Ameri- 
can Surety  Co.,  138  Cal.  543,  69  Pac.  250,  71 
Pac.  701. 

A  bond  to  secure  a  building  contract, 
which  clearly  appears  to  have  been  given  in 
pursuance  of,  and  which  incorporates  the  un- 
constitutional provisions  of,  section  1203  of 
the  Code  of  Civil  Procedure,  though  it  does 
not  so  expressly  declare,  so  as  to  make  the 
bond  expressly  inure  to  the  benefit  of  all 
persons  who  perform  labor  for,  or  furnish 
material  to,  the  contractor  or  his  agent,  is 
wholly  void,  and  cannot  be  sustained  as  a 
common-law  bond. — San  Francisco  Lumber 
Co.  V.  Bibb,  139  Cal.  192,  72  Pac.  964. 

Where  the  bond  of  a  contractor  is  void, 
because  given  in  pursuance  of  the  unconstitn- 
tional  provisions  of  section  1203  of  the  Code 
of  Civil  Procedure,  it  is  immaterial  to  con- 
sider whether  the  failure  of  a  materialman 
to  file  a  lien  does  or  does  not  release  the 
sureties,  as  they  are  not  obligated  under  the 
bond. — San   Francisco   Lumber   Co.    v.   Bibb, 

139  Cal.  325,  73  Pac.  864. 

Building  contraetora*  bond  held  a  collateral 
obligation,  enforceable  only  to  the  extent  that 
the  claimant's  obligation  could  be  enfor^d 
against  the  contractors. — ^Towle  v.  Sweeney, 
2  CaL  App.  29,  83  Pac.  74. 

The  court  properly  refused  to  allow  the 
owner  to  withdraw  the  deposit  pending  the 
appeal.  It  must  remain  in  court  to  abide  the 
final  judgment  in  the  cause. — ^Los  Angles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal.  App.  514, 
97  Pac.  414,  420. 

§  95.    Actions  on  bonds. 

Provision  for  certificate  of  arehitect,  be- 
fore payment,  with  no  liens  at  time,  makes 
nonexistence  of  liens  a  condition  precedent. 
Holmes  v.  Bichet,  56  Cal.  307,  38  Am.  Bep. 
54. 

A  complaint  on  a  contractor's  bond,  re- 
quired by  Code  of  Civil  Procedure,  section 
1057,  alleging  that  defendant  had  furnished 
materials,  under  a  contract  with  the  eon- 
tractor,  that  were  used  in  the  building,  was 
sufficient,  as  against  a  general  demurrer, 
though  it  did  not  set  out  in  detail  the  con- 
tract between  the  builder  and  the  contractor, 
since  it  will  be  presumed  that  the  materiala 
were  fumislbed  and  used  under  such  contniet. 
Carpenter  v.  Furrey,  128  Cal.  665,  61  Pac. 
369. 

Under  Code  of  Civil  Procedure,  soction 
1203,  providing  that  a  contractor's  bond  ahall 
inure  to  the  benefit  of  persons  performing 
labor  or  furnishing  materials^  etc.,  a  doaaand 
or  notice  is  not  a  prerequisite  to  a  auit  oa 
the  bond  by  a  person  furnishing  naterial  to 
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the  eontraetor. — Carpenter  ▼.  Furreji  128  Cal. 
665,  61  Pae.  369. 

Sureties  on  a  contractor's  bond  were  not 
entitled  to  object,  in  an  action  by  a  material- 
man thereon,  that  they  had  not  justified  by 
affidavit,  as  required  by  Code  of  Civil  Pro- 
eednre,  section  1057,  since  such  requirement 
was  solely  for  the  protection  of  the  obligees. 
Carpenter  v.  Furrey,  128  Cal.  665,  61  Pac.  369. 

Code  of  Civil  Procedure,  section  1183,  re- 
quires that  every  building  contract  involving 
an  expenditure  of  over  one  thousand  dollars 
shall  be  filed  in  the  office  of  the  recorder 
of  the  city  or  county  where  the  property 
is  situated;  and  secfion  1203  declares  that 
everj  such  contract  shall  be  accompanied  by 
a  bond  for  the  benefit  of  all  laborers  and 
materialmen,  which  shall  be  filed  in  the  same 
manner  as  the  contract,  and  that  a  failure 
to  comply  with  such  provisions  shall  render 
the  owner  and  contractor  jointly  and  sever- 
ally liable  on  all  claims  of  laborers  and 
materialmor.  Held,  that  where  such  a  bond 
was  executed,  but  was  never  filed,  no  re- 
covery could  be  had  thereon,  but  the  sole 
remedy  of  the  laborers  and  materialmen  was 
by  personal  action  against  the  owner  and 
contractor. — Mangmm  v.  Tmesdale,  128  Cal. 
145,  60  Pac.  775. 

Materialmen  held  barred  by  limitations 
from  maintaining  an  action  on  a  contractor's 
bond  by  expiration  of  the  period  within  which 
they  could  have  maintained  an  action  for  the 
materials  against  the  contractors  on  the  oral 
contract  therefor. — Towle  v.  Sweeney,  2  Cal. 
App.  29,  88  Pae.  74. 

§  M.    ActUxDB  for  damages  for  failure  to  file 
bond* 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  to  a  laborer 
or  materialman  against  the  owner  of  the  prop- 
erty who,  in  case  of  a  contract  to  build 
thereon,  does  not  take  a  bond  for  their  bene- 
fit, and  providing  that  action  on  the  bond, 
if  one  is  taken,  shall  not  affect  the  laborer's 
lien  nor  any  action  to  foreclose  it,  except 
that  their  &all  be  but  one  satisfaction  of 
the  claim,  action  for  failure  to  take  bond 
is  not  affected  by  the  bringing  of  an  action 
to  foreclose  the  Hen. — Gibbs  v.  Tally,  6  Cal. 
ITnrep.  621,  63  Pac.  168. 

Though  a  materialman,  suing  the  owner 
of  s  building  for  failure  to  have  a  bond  of 
the  contractor  filed,  alleges  nonpayment  of 
the  claim  for  materials  furnished,  it  is  enough 
for  him  to  prove  the  debt,  and  defendant 
has  the  burden  of  proving  payment. — Gibbs 
▼.  Tally,  6  Cal.  Unrep.  621,  63  Pae.  168. 

Under  Code  of  CivO  Procedure,  section 
1203,  requiring  a  bond,  in  case  of  a  building 
contract,  in  an  amount  equal  to  at  least 
twenty-five  per  cent  of  the  contract  price, 
innring  to  tne  benefit  of  persons  performing 
labor  and  furnishing  materials  for  the  con- 
tractor, and  providing  as  limit  of  damages, 
in  case  of  a  bond,  the  value  of  labor  and 
materials  furnished,  not  exceeding  the  amount 


of  the  bond,  and  declaring  that  any  failure 
to  comply  with  the  provisions  of  the  section 
shall  render  the  owner  and  contractor  liable 
to  materialmen  and  laborers  entitled  to  liens 
on  the  property,  the  measure  of  damages,  in 
the  absence  of  a  bond,  is  the  amount  of  the 
claim  for  labor  or  material,  not  exceeding 
twenty-five  per  cent  of  the  contract  price. — 
Gibbs  V.  Tally,  6  Cat  Unrep.  621,  63  Pac.  168. 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  "to  any  and 
all  materialmen,  laborers  and  subcontractors 
entitled  to  a  lien,"  if  bond  is  not  filed  where 
there  is  a  building  contract,  the  claimant  who 
sues  first  and  obtains  judgment  is  entitled 
to  recover  up  to  the  lindt  of  the  owner's  lia- 
bility, unless  other  claimants  intervene,  or, 
having  brought  actions,  have  them  consoli- 
dated with  his.— Gibbs  v.  Tally,  6  Cal.  Unrep. 
621,  63  Pac.  168. 

A  claim  under  Code  of  Civil  Procedure,  sec- 
tion 1203,  for  damages  by  a  iauc.ic.   ^^ 

the  owner  of  property  who,  in  case  of  con- 
tract to  build  thereon,  does  not  take  a  bond 
from  the  contractor,  is  within  Civil  Code, 
section  1458,  declaring  "a  right  arising  out 
of  an  obligation  is  the  property  of  the  person 
to  whom  it  is  due,  and  may  be  transferred 
as  such."— Gibbs  v.  Tally,  6  Cal.  Unrep.  621, 
63  Pac.  168. 

Under  Code  of  Civil  Procedure,  section 
1203,  giving  action  for  damages  to  a  laborer 
or  materialman  against  the  owner  of  the  prop- 
erty who,  in  case  of  a  contract  to  build  tnere- 
on,  does  not  take  a  bond  for  their  benefit, 
and  providing  that  action  on  the  bond,  if  one 
is  taken,  shall  not  affect  the  laborer's  lien 
nor  any  action  to  foreclose  it,  except  that 
there  ihaH  be  but  one  satisfaction  of  the 
claim,  action  for  failure  to  take  bond  is  not 
affected  bv  the  bringing  of  an  action  to  fore- 
close the  lien. — Gibbs  v.  Tally,  6  Cal.  Unrep. 
621,  63  Pac.  168. 


Vn.    EKFOBOEIiENT. 

§  97.    Actions  on  liens  in  general. 

"Special  cases"  do  not  embrace  a  proceed- 
ing by  action  to  enforce  a  mechanic's  lien. — 
Brock  V.  Bruce,  5  Cal.  279,  280. 

Liens  which  must  be  presented  in  court, 
upon  proceedings  to  enforce  a  lien  under  the 
mechanic's  lien  law  of  April  19,  1856,  are  only 
those  arising  under  that  act. — Whitney  v. 
Higgins,  10  Cal.  547,  70  Am.  Dec.  748. 

If  the  party  attempts  to  pursue  them  in 
separate  actions  he  misht  be  put  to  his  elec- 
tion; but  it  is  no  defense  to  an  action  to 
enforce  the  mechanic's  lien  that  in  a  previous 
suit  for  the  same  debt  an  attachment  was  is- 
sued and  levied  upon  the  property  of  the 
debtor,  particularly  when  such  suit  has  been 
dismissed,  and  nothing  was  realized  by  the 
attachment. — Brennan  v.  Swasey,  16  Cal.  140, 
76  Am.  Dec.  507. 

W*here  the  contract  upon  which  proceed- 
ings to  enforce  a  mechanic's  lien  are  based, 
and  which  is  set  out  in  the  complaint,  shows 
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that  the  &monnt  claimed  waa  to  become 
payable  upon  the  completion  of  the  buildinj^, 
and  the  complaint  avers  that  the  building  is 
not  completed,  judgment  for  the  petitioner 
muat  be  reversed.  The  difficulty  cannot  be 
cured  either  by  failure  to  answer  or  by 
verdict,  the  defect  not  being  in  the  state- 
ment, but  in  the  cause  of  action. — Harmon  t. 
Ashmead,  60  Cal.  439. 

The  primary  purpose  of  an  action  of  fore- 
closure is  to  enforce  a  Uen  upon  certain 
specific  premises. — Crosby  v.  Dowd,  61  Cal. 
557,  602. 

Action  to  foreclose  mechanic's  lien  is  ^Qui- 
table.— Curnow  v.  Happy  Valley  etc.  M.  Co., 
68  Cal.  262,  264,  9  Pac.  149. 

Lienor  may  unite  personal  action  against 
contractor  with  action  to  establish  and  fore- 
close lien. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193,  198,  20  Pac.  419. 

The  materialman  or  mechanic  may  main- 
tain an  action  to  subject  the  unpaid  portion 
of  the  contract  price  to  the  payment  of  his 
claim,  without  seeking  to  enforce  a  lien 
against  the  building,  and  in  such  action  may 
obtain  a  judgment  for  any  deficiency  there 
may  be  against  the  person  to  whom  the  ma- 
terials were  furnished,  or  for  whom  the  work 
was  done. — Bates  v.  County  of  Santa  Barbara, 
90  Cal.  543,  27  Pac.  438. 

Where  the  contract  price  is  over  one  thou- 
sand dollars,  and  the  contract  has  not  been 
recorded  as  provided  bv  Code  of  Civil  Proce- 
dure, section  1183,  the  contractor  cannot 
claim  a  lien  under  the  first  part  of  the  sec- 
tion, on  the  ground  that,  his  contract  being 
void,  he  may  recover  on  an  implied  contract 
for  services  and  materials  furnished;  since, 
though,  under  the  common  law,  he  may  be 
entitled  to  recover  on  an  implied  contract, 
he  cannot  have  a  lien,  as  the  lien  is  created 
by  statute  solelj^  and  the  statute  must  be 
complied  with.— -Spinney  ▼.  Griffith,  98  Cal. 
149,  32  Pac.  974. 

Code  of  Civil  Procedure,  section  1183,  pro- 
viding that  a  building  contract  shall  be 
void  if  not  filed  with  plans  and  specifications, 
and  that  in  such  case  the  labor  done  and  ma- 
terials furnished  by  all  persons  except  the 
contractor  shall  be  deemed  to  have  been  done 
and  furnished  "at  the  personal  instance  of 
the  owner,"  and  that  the  persons  furnishing 
them  shall  have  a  lien  for  their  value,  does 
not  create  contractual  relation  between  the 
owner  and  subcontractor,  whereby  the  owner 
can  be  held  personally  liable  for  such  work 
and  materials,  but  merely  affords  an  oppor- 
tunity for  a  lien  by  complying  with  the  stat- 
ute.--Gnekow  v.  Confer,  5  Cal.  Unrep.  654, 
48  Pac.  331. 

A  complaint  by  a  part  owner  of  a  mine 
against  the  other  owners,  stating  that  plain- 
tiff and  defendants  were  partners  till  a  cer- 
tain date,  but  not  alleging  the  partnership 
thereafter,  and  stating  facts  tending  to  nega- 
tive the  existence  of  such  partnership,  and 
alleging  advances  made  by  plaintiff  in  im- 
provements under  a  contract  by  which  de- 


fendants were  chargeable  with  proportloB 
thereof,  and  alleging  a  sum  due  thereunder,  is 
an  action  to  enforce  a  lien  on  the  interest  of 
defendants,  and  is  not  an  action  for  a  part- 
nership accounting. — ^Frowenfeld  v.  Hastings, 
134  Cal.  128,  66  Pac.  178;  Frowenfeld  ▼. 
Posey,  134  Cal.  xix,  66  Pac.  180. 

Where  one  furnishing  materials  to  a  con- 
tractor has  given  notice  of  the  amount  of  his 
claim  to  the  owner  of  the  building,  as  author- 
ized by  Code  of  Civil  Procedure,  section 
1184,  he  thereby  acauires  an  interest  in  the 
unpaid  balance  of  the  contract  price,  whieh 
may  be  enforced  in  a  suit  in  equity^  though 
he  did  not  acquire  a  lien  on  the  building.-* 
Weldon  v.  Superior  Court,  138  Cal.  427,  71 
Pac.  502. 

Action  to  foreclose  statute^  Uen  for  labor 
is  suit  in  equity. — Clark  v.  Brown,  141  CaL 
93,  95,   74  Pac.   548. 

While  the  law  of  liens  is  remedial,  and 
should  be  liberally  construed  with  a  view  of 
accomplishing  this  beneficent  purpose,  yet  it 
is  for  the  legislature  to  determine  the  method 
.by  which  a  lien  can  be  enforced,  and  the 
courts  are  not  at  liberty  to  disregard  any 
statutory  requirement. — ^Baker  v.  Lake  Land 
Canal  etc.  Co.,  7  Cal.  App.  482,  94  Pac.  773. 

Actions  to  enforce.     11  L.  B.  A.  743. 

Enforceability  of  mechanic's  lien  filed 
after  owner  has  paid  contractor  in  falL 
Ann.  Cas.  1913A,  405. 

Presentation  of  claim  as  condition  nreeed- 
ent  to  action  to  foreclose  mechanic's 
lien  against  decedent's  estate.  Ann« 
Cas.   1913D,  275. 

Bemoval  for  separable  controversy  of  pro- 
ceedings to  foreclose.  5  L.  B.  A. 
(N.  S.)  72. 

Bight  to  enforce  mechanic's  lien  and  to 
pursue  other  remedy  simultaneonaly. 
3  Ann.  Cas.  1100. 

Bight  to  jury  trial  in  action  to  foreclose 
mechanic's  lien.    Ann.  Cas.  1913B,  263. 

Scire  facias  to  fix  amount  of  mechanic's 
lien  after  judicial  sale  of  propoitj 
under  prior  or  contemporaneous  lien, 
47  L.  B.  A.  (N.  S.)  707. 

§  96.    Joinder  of  lieos  in  same  piorwiding 

See,  also,  Action,  §83. 

The  several  parties  who  furnish  materials 
for  or  perform  labor  on  a  building  eon- 
structed,  without  any  contract  in  writing^  for 
building  the  same,  may  unite  in  an  action  to 
enforce  their  several  liens  under  the  act  of 
April  20,  1862,  in  relation  to  mechanics'  liens. 
Barber  v.  Beynolds,  44  Cal.  519. 

If  several  placer  claims  owned  by  same 
person  adjoin  each  other  and  are  worked  ms 
one  claim,  liens  of  different  persons  on  dif- 
ferent portions  of  claim  may  be  foreclosed  in 
one  action,  counts  being  separately  stated. — 
Malone  v.  Big  Flat  Gravel  IL  Co.,  76  CnL 
578,  581-583,  18  Pac.  772. 
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Several  diiferent  liens  maj  be  united  in 
one  complaint. — ^Booth  v.  Pendola,  88  CaL  36, 
tt,  23  Pae.  200,  26  Pae.  1101. 

Diiferent  eauaes  of  action  for  the  fore- 
eloenre  of  street  assessment  liens  may  be 
nnited  in  the  same  complaint,  when  the  dif- 
ferent liens  are  created  by  a  single  assess- 
ment, but  they  need  not  be  so  nnited. — 
Bealty  Construction  ft  Mortg.  Co.  t.  Superior 
Court,  165  Cal.  543,  132  Pae.   1048. 

Although  it  appears  that  the  first  contract 
was  Toid  as  to  Uen  claimants  for  failure 
to  file  it  with  the  recorder,  and  that  the 
action  is  a  consolidated  action  for  the  pur- 
pose of  trial  as  to  lien  claimants,  these  facts 
cannot  change  or  affect  the  admissions  of 
the  pleadings  as  between  the  contractors  and 
the  owner  [by  Supreme  Court]. — Los  Angeles 
Pressed  Brick  Co.  t.  Higgins,  8  Cal.  App.  514, 
97  Pae.  414,  420. 


I». 
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on  Mfpaxate  Uom. 

It  is  not  an  abuse  of  discretion  to  refuse 
to  consolidate  different  causes  of  action  sepa- 
rately brought  for  the  foreclosure  of  street 
assessment  liens,  notwithstanding  all  of  the 
actions  are  for  work  done  under  a  single 
contract,  where  the  cases  are  at  issue  and 
ready  for  trial,  and  it  is  not  made  to  appear 
that  anything  would  be  saved  to  the  parties 
hy  a  consolidation  so  far  as  the  cost  and 
trouble  of  actual  trial  and  entry  of  judgment 
are  concerned. — ^Bealty  Construction  ft  Mortg. 
Co.  V.  Superior  Court,  165  Cal.  543,  132  Pae. 
1048. 

Where  in  the  consolidated  action  one  lien 
claimant  averred  the  validity  of  the  contract, 
and  other  lien  claimants  alleged  that  each  con- 
tract was  void,  the  findins  that  both  of  the 
contraets  were  void  is  conclusive  upon  all  par- 
ties to  the  consolidated  action,  and  operated  in 
favor  of  each  of  the  plaintiffs  recovering 
therein,  including  the  plaintiff  averring  such 
validity. — Coghlan  v.  Salvatore  Quartararo,  15 
CaL  App.  662,  115  Pae.  664. 

1 100.    Dof enoei,  setoff  and  eonnterdalnui. 

The  objection  that  the  causes  of  action  of 
respective  lienholders,  made  defendants  by 
the  complaint,  for  the  enforcement  of  their 
liens,  have  been  barred  by  tiie  statute,  can  be 
taken  only  by  answer  or  demurrer.— Phelps  v. 
Davidson,  1  Cal.  Unrep.  653. 

Owner  is  entitled  to  a  credit  against  con- 
tractor of  amount  of  liens  paid  to  material- 
men supplying  him. — Whittier  ▼.  Wilbur,  48 
Cal.  175. 

Trivial  inperfection  in  mechanic's  work  is 
no  defense  to  suit  to  foreclose  lien. — ^Harlan 
▼.  Stnfiiebeem,  87  Cal.  508,  512,  25  Pae.  686. 

In  an  action  to  recover  the  value  of  ma- 
terials furnished  and  labor  performed  on 
defendant's  house  it  appeared  that  liens 
against  the  house  for  materials  furnished 
plaintiff  to  be  used  therein  had  been  paid  by 
defendant  after  judgment  in  a  suit  against 


both  plaintiff  and  defendant.  Held,  that  de- 
fendant was  entitled  to  set  off  all  that  he 
had  been  compelled  to  pay  to  relieve  his  prop- 
erty from  the  liens,  including  the  attorney's 
fees  and  costs  in  the  suits  to  enforce  the 
liens.--Covell  ▼.  Washburn,  91  Cal.  560,  27 
Pae.  859. 

The  provisions  of  section  1184  of  the  Code 
of  Civil  Procedure  against  the  diminution  of 
the  contract  price  as  to  all  liens  except  the 
contractor's  by  any  indebtedness,  offset,  or 
counterclaims  in  favor  of  the  owners  against 
the  contractor,  has  reference  to  offseU  not 
arising  under  the  terms  of  the  contract,  and 
as  to  which  from  an  inspection  of  the  con- 
tract, materialmen  and  laborers  could  have 
no  notice. — ^Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  265,  119  Am.  St.  Bep.  193,  11 
Ann.  Cas.  712,  17  L.  B.  A.  (N.  S.)  909,  88  Pae. 
982. 

Where  the  contract  was  valid  and  properly 
recorded,  and  the  rights  of  all  parties  rest 
upon  it,  and  it  provided  for  the  allowance  of 
damages  to  the  owners  for  delay  if  the  build- 
ing was  not  finished  in  five  months,  the  dam- 
ages proved  by  the  owners  to  have  resulted 
from  such  delay  should  be  deducted  from  the 
contract  price  as  against  lienholders. — ^Build- 
ers' Supply  Depot  v.  O'Connor,  150  Cal.  265, 
119  Am.  St.  Bep.  193,  11  Ann.  Cas.  712,  17 
L.  B.  A.  (N.  S.)  909,  88  Pae.  982. 

Where  the  contract  required  the  contractor, 
after  acceptance  of  the  work,  to  cancel  and 
release  all  claims  accrued  in  carrying  On  the 
work,  liens  paid  by  the  owner  for  materials 
put  into  the  building,  with  attorney's  fees 
and  all  expenses  connected  therewith,  were 
properly  allowed  as  a  counterclaim  and  de- 
ducted from  the  amount  otherwise  due  to  the 
contractor;  and  that  is  all  that  the  owner  is 
entitled  to  demand — ^Wyman  ▼•  Hooker,  2  Cal. 
App.  36,  83  Pae.  79. 

§101.    Oontinuance  r*"^***g  terminatton  of 
other  actiona. 

In  an  action  by  an  assignee  of  building 
contractors  for  the  reasonable  value  of  ser- 
vices performed  and  materials  furnished  by 
them  under  a  void  building  contract,  where 
it  was  pleaded  in  the  answer  and  admitted 
at  the  trial  that  actions  were  pending  for  the 
foreclosure  of  liens  in  favor  of  subcon- 
tractors, it  is  the  duty  of  the  court  to  con- 
tinue the  trial  of  the  case  until  the  actions 
in  favor  of  the  subcontractor  should  be  tried 
and  determined,  in  order  to  secure  to  the  de- 
fendant the  right  of  setoff  of  the  amount  of 
costs  and  attorneys'  fees  in  such  actions 
against  the  claim  of  the  contractor,  it  being 
his  duty  to  have  paid  his  debts  to  the  sul^ 
contractors,  or  to  have  defended  the  suits 
brought  by  them  at  his  own  expense. — Macom- 
ber  V.  Bigelow,  123  Cal.  532,  56  Pae.  449. 

§  102.    PenRma  entitled  to  enforce  or 

contest. 

Where  a  materialman  institutes  proceedings 
to  enforce  a  lien,  a  prior  mortgagee  of  the 
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premises  on  which  the  building  has  been 
erected  will,  on  his  application,  be  admitted 
as  defendant  to  contest  the  plaintiff's  claim.— 
Walker  ▼.  Hanss-Hijo,  1  Cal.  183,  184. 

In  an  action  for  the  foreclosure  of  the  liens 
of  mechanics  and  materialmen,  creditors  who 
are  found  not  to  be  lienholders  can  neither 
have  any  recourse  against  the  owner's  prop- 
erty, nor  any  personal  judgment  against  him, 
nor  can  such  persons  be  deemed  included  in 
an  offer  of  the  owner  to  pay  the  amount  due 
the  contractor  to  the  persons  claiming  to  be 
lienholders,  in  proportion  to  their  respective 
claims,  whenever  the  respective  amount  due 
to  each  lienholder  is  determined. — Kennedy- 
Shaw  Lumber  Co.  v.  Priet,  115  CaL  98,  46  Pac. 
d03. 

Under  Code  of  Civil  Procedure,  section 
1193,  a  contractor,  to  whom  nothing  was  due 
after  making  deduction  for  claims  of  labor- 
ers and  materialmen,  held  not  entitled  to  re- 
cover upon  his  lien. — Btimson  v.  Dunham, 
Carrigan  etc.  Co.,  146  Cal.  281,  79  Pac.  968. 

Where  a  valid  contract  for  the  erection  of  a 
building  has  been  filed,  mechanics'  lien  claim- 
ants are  merely  substituted  to  the  original 
contractors,  and  their  right  to  enforce  their 
liens  against  the  owner  depends  on  whether  or 
not  the  original  contractor  has  a  money  de- 
mand against  the  owner  growing  out  of  the 
building  contract. — Butler  v.  Ng  Chung,  160 
Cal.  435,  Ann.  Cas.  1913A,  940, 117  Pac.  512. 


§  108.    Jtxisdiction  and  Temia. 

Where  several  mechanics'  lien  claimants 
join  in  an  action  under  Code  of  Civil  Pro- 
cedure, section  1195,  in  the  superior  court,  a 
Sersonal  judgment  rendered,  where  their 
ens  are  defeated,  must  be  several  in  favor 
of  each  plaintiff,  where  there  is  no  evidence 
of  a  joint  debt;  and  hence  the  demands  can- 
not be  aggregated  to  give  the  court  jurisdic- 
tion to  render  judgment  where  each  separate 
claim  falls  below  the  amount  required  by 
constitution,  article  YI,  section  5. — ^Miller  v. 
Carlisle,  127  Cal.  327,  59  Pac.  785. 

An  action  for  the  foreclosure  of  a  me- 
chanic's lien,  is  a  suit  in  equity,  of  which 
the  superior  court  has  jurisdiction,  either  to 
grant  the  relief  demanded  in  whole  or  to  re- 
fuse it  in  whole,  or  to  grant  it  in  part  and 
refuse  it  in  part. — ^Becker  v.  Superior  Court, 
151  Cal.  313,  90  Pac.  689. 

The  action  to  foreclose  a  mechanic's  lien 
is  an  equitable  one,  and  the  power  to  direct 
the  payment  of  money,  after  notice  provided 
for  in  such  action,  is  the  exercise  of  an  equi- 
table power,  and  a  court  of  equity  has  power 
to  make  appropriate  orders  and  decrees  as 
to  the  rights  of  all  persons  before  it  properly. 
Frey  v.  Superior  Court,  22  Cal.  App.  421,  134 
Pac.  733. 

Bight  to  enforce  lien  in  one  state  for 
work  or  materials  furnished  in  another 
state.    10  Ann.  Cas.  374. 


§  104.    Ttma  to  mi»  and  Umitatioiis. 

Where  a  civil  engineer's  lien  for  wofk 
done  for  the  defendants  in  the  construction 
of  a  canal  or  ditch  was  filed  in  the  record- 
er's office  of  the  county  where  the  ditch  is 
located,  on  the  sixth  day  of  May,  1856,  and 
suit  was  not  commenced  to  enforce  the  lien 
until  the  twenty -sixth  day  of  January,  1857, 
held,  that  the  time  fixed  by  statute  for  the 
enforcement  of  the  lien  had  expired  before 
the  commencement  of  the  suit,  and  that  the 
plaintiff  was  not  entitled  to  a  jndgment  giv- 
ing a  lien  upon  the  property. — Green  v.  Jack- 
son Water  Co.,  10  Cal.  374. 

If  it  appear  that  the  suit  was  commenced 
after  the  statute  period,  that  portion  of  the 
judgment  which  flnves  a  lien  must  be  re- 
versed.— Oreen  v.  Jackson  Water  Co.,  10  Cal. 
374. 

Where  a  complaint  to  enforce  a  lien  was 
filed  on  the  thirtieth  day  of  October,  1856, 
and  no  summons  was  issued  thereon,  and  an 
amended  complaint  was  afterward  filed  and 
summons  issued,  it  was  held  that  the  suit  was 
not  commenced  until  the  summons  was  isaned. 
Oreen  v.  Jackson  Water  Co.,  10  Cal.  374. 

The  mere  filing  of  a  complaint  is  not  suf- 
ficient to  constitute  a  suit  brought,  within 
the  meaning  of  the  mechanic's  lien  law;  the 
issuing  of  summons  is  also  requisite,  and  the 
provision  in  general  limitation  act  (Wood's 
Digest,  p.  45),  that  the  filing  of  the  complaint 
shall  be  deemed  a  commencement  of  the 
suit,  applies  to  that  act  only,  and  not  to  the 
mechanic's  lien  law. — ^Flandreau  v.  White,  18 
Cal.  639. 

Under  the  act  of  1861,  suit  is  properly 
brought  on  a  mechanic's  lien,  when  the  peti- 
tion is  filed  and  notice  is  issued  by  the  clerk 
of  the  court,  and  no  complaint  and  summons 
are  necessary. — ^Van  Winkle  v.  Stow,  23  CaL 
457. 

In  a  suit  to  enforce  a  mechanic's  Uen,  it 
is  not  the  service  of  process  upon  the  de- 
fendant that  marks  the  beginning  of  the  pro- 
ceedings, but  the  filing  of  the  complaint; 
and  this  filing,  if  within  the  ninety  days, 
saves  the  limitation  for  each  defendant  Hen- 
holder  named  in  it,  since  the  court  has  juris- 
diction of  him  by  virtue  of  the  filing  of  th» 
complaint. — ^Phelps  v.  Davidson,  1  CaL  Ua- 
rep.  653. 

In  an  action  by  several  plaintiffs  (under 
section  1195  of  the  Code  of  Civil  Procedure) 
to  foreclose  separate  mechanics'  liens,  it  was 
alleged,  with  reference  to  each  eanse  of 
action,  that  the  defendant  promised  to  pay 
the  agreed  amount  "upon  the  completion  of 
the  building";  and  alao  that  at  the  time  of 
the  commencement  of  this  action  the  build- 
ing was  not  completed.  Held,  there  can  be 
no  foreclosure  of  a  lien  until  the  debt  for 
which  the  lien  is  made  and  held  as  security- 
has  become  payable. — ^Harmon  v.  Ashmead, 
60  Cal.  439. 
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An  aetioB  to  foreelose  meehanics'  liens 
must  be  commenced  within  ninety  days  after 
the  liens  are  filed,  notwithstanding  the  in- 
solTeney  of  the  debtor.  A  debt  so  secured 
im  not  provable  ander  the  insolvency  act,  and 
tiie  commencement  of  foreclosure  proceedings 
is  not  stayed  by  any  of  its  provisions. — ^Brad- 
ford V.  Doisey,  63  Cal.  122. 

The  giving  of  credit  for  a  longer  period 
does  not  affect  the  time  within  which  the 
notice  of  lien  most  be  filed;  bnt  under  sec- 
tion 1190  of  the  Code  6f  Civil  Procedure,  if 
credit  is  given  by  the  terms  of  the  contract, 
suit  may  be  brought  upon  the  lien  within 
ninety  days  after  the  expiration  of  the  credit. 
Knowles  v.  Baldwin,  125  Cal.  224,  57  Pac.  988. 

An  action  bepin  on  June  5th  to  foreclose 
s  Hen  filed  on  March  7th,  of  the  same  year, 
is  within  the  period  of  ninety  days'  limita- 
tion of  section  1190  of  the  Code  of  Civil 
Procedure. — ^Pacific  6ash  ft  Door  Co.  v.  Bu- 
miller,  162  CaL  664,  41  L.  B.  A.  (N.  8.)  296, 
124  Pac.  230. 

Section  1190,  Code  of  Civil  Procedure,  is 
aa  follows:  "No  Hen  provided  for  in  this  chap- 
ter binds  any  building,  mining  claim,  improve- 
ment, or  structure  for  a  longer  period  than 
ninety  days  after  the  same  has  been  filed, 
unless  proceedings  be  commenced  in  a  proper 
court  within  that  time  to  enforce  the  same; 
or,  if  a  credit  be  given,  then  ninety  days 
after  the  expiration  of  such  credit;  but  no 
lien  continues  in  force  for  a  longer  time  than 
two  years  from  the  time  the  work  is  com- 
pleted, by  any  agreement  to  give  credit." 
Hence  the  claim  of  lien  of  the  defendant  for 
street  improvement  should  have  been  filed  at 
least  within  ninety  days  after  the  completion 
of  the  work,  and  the  action  should  have  been 
begun  to  enforce  it  within  ninety  days  after 
the  fiHng  of  such  Hen. — ^Meyer  v.  City  St.  Im- 
provement Co.,  164  Cal.  645,  130  Pac.  215. 

The  Hens  of  mechanics  and  jnaterialmen 
protected  by  section  15  of  article  XX,  of 
the  constitution  cannot  be  declared  by  the 
legislature  to  cease  to  exist;  and  the  pro- 
visions in  section  1190  of  the  Code  of  Civil 
Procedure  to  that  effect  must  be  disregarded. 
It  can  only  be  construed  legitimately  as  a 
statute  of  Hmitation  of  actions  upon  prop- 
erly filed  claims  of  lien,  as  an  entirety,  and 
not  upon  items  included  in  said  claims. — 
Hughes  Bros.  v.  Hoover,  3  Cal.  App.  145,  84 
Pac.  681. 

Under  Code  of  Civil  Procedure,  section 
1190,  party  is  entitled  to  enforce  Hen  for 
materials  by  action  within  ninety  days  after 
expiration  of  period  of  credit  reckoned  from 
completion  of  building,  and  not  from  aban- 
donment of  the  work  by  contractor. — ^Hughes 
Bros.  V.  Hoover,  3  Cal.  App.  145,  84  Pac.  681. 

Code  of  Civil  Procedure,  section  1190,  Hm- 
iting  the  time  for  actions  to  enforce  mechan- 
ics' Hens,  applies  to  Hens  other  than  where 
credit  is  extended  by  a  contract  between 
the  owner  and  the  contractor,  notwithstand- 
ing section  1201. — Hughes  Bros.  ▼•  Hoover,  3 
CaL  145^  84  Pae.  681. 


Installments  due  to  the  contractor,  cannot 
be  deemed  barred  as  against  Uenholders,  un* 
der  section  1190  of  the  Code  of  Civil  Pro- 
cedure; and  where  the  cause  of  action  upon 
the  entire  claim  of  the  Hen  claimant  did  not 
accrue  until  the  expiration  of  the  credit  given 
to  him  by  the  contractor,  the  ninety  days' 
Hmitation  of  his  action  under  that  section 
did  not  begin  to  run  until  the  expiration  of 
such  credit. — ^Hughes  Bros.  v.  Hoover,  3  Cal. 
App.  145,  84  Pac.  681. 

A  complaint  filed  March  27,  1907,  to  en- 
force a  notice  of  lien  properly  filed  Decem- 
ber 28,  1906,  was  presented  within  the  ninety 
days  prescribed  in  section  1190  of  the  Code 
of  Civil  Procedure. — Lucas  ▼.  Gobbi,  10  CaL 
App.  648,  103  Pac.  157. 

1 106.    Parties  In  gnenL 

Foreclosure  of  mechanic's  Hen  is  subject  to 
same  rules  as  foreclosure  of  mortgage  as  re- 
spects parties. — ^Whitney  v.  Higgins,  10  Cal. 
547,  70  Am.  Dec.  748. 

Vendor  whose  interest  is  not  bound  by  Hen 
is  not  a  proper  party. — ^Worden  v.  Hammond, 
37  Cal.  61. 

Where  a  mechanic  in  his  claim  filed  un- 
der the  act  of  1868,  to  obtain  a  lien,  states 
the  name  of  the  person  by  whom  he  was  em- 
ployed, and  it  appears  that  such  person  was 
a  member  of  a  firm,  and  employed  him  on 
behalf  thereof,  the  former,  in  an  action  to 
enforce  the  lien,  should  make  aU  the  mem- 
bers of  the  firm  defendants.  The  clause  in 
the  above  act,  requiring  the  person  filing  a  lien 
to  state  therein  the  name  of  the  person  by 
whom  he  was  employed,  is  intended  to  require 
the  statement  of  a  mere  fact,  and  not  of  a 
conclusion  of  law. — McDonald  v.  Backus,  45 
Cal.  262. 

A  mere  agent,  through  whom  purchases 
were  made  by  the  owner  of  the  building  is 
not  a  proper  party  to  an  action  to  foreclose 
a  mechanic's  Hen. — ^Hooper  v.  Flood,  54  Cal. 
218. 

Owner  and  contractor  may  be  enjoined  as 
defendants  in  suit  to  foreclose  Hen. — Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  CaL 
193,  198,  20  Pac.  419. 

All  persons  claiming  Hens  together  with 
contractor  and  owner  must  be  made  parties. 
Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
78  Cal.  193,  200,  20  Pac.  419. 

A  contractor  is  not  a  necessary  party  to 
an  action  to  enforce  Hens  for  labor  and  ma- 
terials furnished  after  the  abandonment  of 
his  contract. — Green  v.  Clifford,  94  Cal.  49, 
29  Pac.  331. 

While  the  contractors  are  proper  parties 
to  an  action  by  materialmen  to  enforce 
their  liens,  they  are  not  necessary  parties, 
and  the  owner  of  the  propertv  cannot  com- 
plain upon  appeal  because  they  were  not 
joined  as  codefendants  where  he  has  not 
asked  the  trial  court  for  an  order  to  have 
them  80  joined. — Taney  ▼.  Morton,  94  CaL 
558,  29  Pae.  Ull. 
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Though,  where  the  contract  with  the  origi- 
nal contractor  is  void  on  aceoont  of  the 
failure  to  record  the  same  with  the  county 
recorder,  the  contractor  is  not  a  necessary 
party  to  an  action  by  laborers  and  material- 
men to  enforce  mechanic's  liens,  yet  he  may 
be  made  a  party,  so  as  to  enforce  his  per- 
sonal liability,  thereby  avoiding  a  multiplic- 
ity of  suits. — ^Wood  V.  Oakland  etc.  Bapid 
Transit  Co.,  107  Cal.  500,  40  Pac.  806. 

The  adjudication  of  the  defendant  in  bank- 
ruptcy  subsequent  to  the  filing  of  its  answer 
cannot  affect  the  foreclosure  of  the  lien 
against  its  property  by  the  plaintiff,  nor  re- 
quire that  the  trustee  should  be  made  a  party 
to  the  action,  where  no  personal  judgment  is 
sought  against  the  defendant. — ^E>itKer  ▼. 
Tracy  Engineering  Co.,  16  Cal.  App.  287,  116 
Pac  700. 

Contractor  as  a  necessary  party  to  a  bill 
to  enforce  a  mechanic's  lien.  38  L.  B. 
A.  (N.  6.)  69. 

S 106.    IntexTeiian. 

A  suit  to  enforce  a  particular  lien  under 
the  act  is  a  proceeding  to  enforce  all  the 
liens  against  the  property.  And  an  inter- 
vention in  a  suit  already  pending,  if  filed 
within  the  six  months,  is  as  much  a  compli- 
ance with  the  act  as  an  original  suit. — Mars 
V.  McKay,  U  Cal.  127. 

Where  the  suit  had  been  pending  some 
time,  and  the  application  to  intervene  was 
made  just  as  plaintiff  was  taking  judgment, 
the  application  was  properly  refused. — ^Hocker 
V.  Kelley,  14  Cal.  164. 

In  a  suit  to  enforce  a  mechanic's  lien  on 
a  ditch  mortgagor  of  the  ditch  subsequent  to 
the  lien  has  no  absolute  right  of  intervention. 
Hoeker  v.  Kelley,  14  Cal.  164. 

A  mortgagee  of  real  estate  cannot  intervene 
Sn  a  suit  to  enforce  a  mechanic's  lien  aeainst 
the  mortgaged  property. — ^Van  WinUe  v. 
Stow,  23  Cal.  457. 

In  a  proceeding  to  establish  mechanics' 
and  other  liens,  an  attachment  lien  claim  set 
up  by  an  intervener's  petition  cannot  be  con- 
sidered on  appeal,  if  the  evidence,  as  found 
in  the  record,  fails  to  show  any  writ  of  at- 
tachment ever  to  have  been  issued  or  served 
in  such  a  manner  as  to  create  a  lien  on  the 
fund. — ^Blythe  v.  Hammond,  1  Cal.  Unrep.  455. 

Llenholders,  properly  made  defendants  by 
the  complaint  in  a  suit  to  enforce  a  mechanic's 
lien,  should  not  come  in  as  interveners. 
But  their  petitions  in  intervention  should  be, 
on  motion,  allowed  to  stand  as  their  answers, 
if  containing  all  the  allegations  necessary 
to  enable  them  to  have  their  claims  enforced 
as  liens  and  to  participate  in  the  proceeds 
of  the  sale  of  the  premises. — Phelps  v.  David- 
son, 1  CflJ.  Unrep.  653. 

Owners  served  with  notices  by  subcon- 
tractors, so  as  to  be  entitled  to  withhold 
payment  from  the  principal  contractor,  under 
Code  of  Civil  Procedure,  section  1193,  held 
entitled  tq  compel  all  claimants  to  inteiplead. 


Stimson  v.  Dunham,  Carrigan,  Hayden  Co., 
146  Cal.  281,  79  Pac.  968. 

It  seems  as  though  a  mechanic's  lien  may 
be  foreclosed  through  a  complaint  in  inter- 
vention, provided  the  lien  is  filed  within 
the  prescribed  time. — Tubbs  v.  Delillo,  19 
Cal.  App.  612,  127  Pac.  514. 

§  107.    Complaint  or  petition  In  g«nenil. 

The  reasonable  construction  of  an  aver- 
ment in  a  complaint  Jo  enforce  a  lien,  that 
the  materials  were  furnished  between  April 
6th  and  June  28th,  is  that  the  plaintiff 
began  to  furnish  them  at  the  former  date, 
and  continued  to  furnish  them  until  the 
latter  date. — McCrea  v.  Craig,  23  Cal.  522. 

Where  the  complaint  fails  to  state  that 
the  claim  filed  averred  ownership  to  be  in  a 
particular  person,  it  is  insufficient,  and  is 
not  aided  by  the  fact  that  the  claim  did  in 
fact  suificientlv  allege  ownership. — ^Hicks  ▼. 
Murray,  43  Cal.  515. 

Complaint  foreclosing  lien  need  not  aver 
that  owner  did  not  give  notice  that  he 
would  not  be  responsible  for  construction 
of  building  under  section  1192,  Code  of  Civil 
Procedure. — ^Weet  Coast  Lumber  Co.  v.  New- 
kirk,  80  Cal.  277,  22  Pac.  231. 

Complaint  need  not  allege  matters  of  de- 
fense.— West  Coast  Lumber  Co.  v.  Newkirk, 
80  Cal.  277,  22  Pac.  231. 

The  complaint,  in  an  action  to  foreclose 
mechanics'  liens,  is  not  ambiguous  and  un- 
certain, in  that  it  does  not  state  the  nature 
of  the  alterations  or  repairs  made,  or 
whether  the  various  lienholders  separately  or 
jointly  contributed  to  the  work.---JeweJl  ▼. 
McKay,  82  Cal.  144,  28  Pac.  139. 

Mistake  in  Christian  name  of  employer 
does  not  vitiate  notice  if  mistake  is  cor- 
rected in  complaint. — Jewell  v.  McKay,  82 
Cal.  145,  23  Pac.  139. 

Where  several  different  liens  are  united 
in  one  complaint,  a  distinct  statement  of 
facts  as  to  each  is  sufficient  without  number- 
ing or  otherwise  formally  designating  them. 
Booth  V.  Pendola,  88  CaL  36,  43,  23  Pae.  200, 
25  Pac.  1101. 

An  allegation  in  the  complaint  to  enforee 
a  mechanic's  lien  that  "said  firm  sold  and 
delivered  N.  certain  hardware  and  building 
material,  to  be  used  in  the  erection  and 
construction  of  said  building,  and  affixed 
and  attached  thereto,"  warrants  the  finding 
that  the  materials  were  used  in  the  building. 
Beed  v.  Norton,  90  CaL  590,  26  Pac  767,  27 
Pac  426. 


Averment  that  claimants  whose 
paid  by  the  owner  were  entitled  to 
liens  is  of  a  conclusion  of  law,  and  an  nd- 
mission  thereof  in  the  answer  may  be  dis- 
regarded as  immaterial.  The  validity  of  a 
judgment  in  favor  of  a  surety  cannot  be  af- 
fected by  such  averment  and  admission,  bnt 
depends  upon  facts  pleaded  and  found  which 
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npport   tli«   judgment. — ^Brill   t.   De   Turk, 
130  Cal.  241,  62  Pae.  462. 

A  eomplaint  in  an  aetion  to  forecloBd  a 
mechanic's  lien  on  an  oil  well  held  to  have 
brought  the  ease  within  Code  of  Civil  Pro- 
eednre,  section  1183. — Parke  ft  Lacey  Co. 
y.  Inter  Nos  OU  etc.  Co.,  147  Cal.  490,  82 
Pae.  51. 

Where  the  complaint  shows  that  the  claim 
of  lien  stated  all  matters  required  by  Code, 
section  1187,  and  was  filed  in  due  time,  it 
shows  that  a  lien  attached,  and  it  is  of 
little  consequence  whether  the  claimant  style 
it  a  claim  of  lien  or  a  claim  of  benefit  un- 
der the  lien  law. — Madary  ▼.  Smartt,  1  CaL 
App.  498,  82  Pae.  561. 

Although  the  general  rule  is  that,  where 
the  contract  sued  upon  provided  that  if  any 
dispute  arises  between  the  parties  thereto 
regarding  the  completion,  construction  or  ac- 
ceptance of  the  buildings  or  the  value  of 
extra  work,  such  matters  shall  be  submitted 
to  arbitration,  the  complaint  must  show  a 
compliance  with  such  provision,  to  state  a 
cause  of  action,  yet,  where  the  complaint 
avers  that  the  contract  was  completed, 
whereupon  the  buildings  were  accepted  by 
the  defendant,  and  states  no  dispute,  it 
shows  a  waiver  of  the  right  of  the  defend- 
ant to  have  the  dispute  settled  by  arbitra- 
tion by  accepting  the  buildings. — Burke  v. 
Dittus,  8  Cal.  App.  175,  96  Pae.  330. 

In  an  aetion  to  foreclose  a  mechanic's 
lien,  the  gist  of  the  action  is  the  breach  of 
the  contract,  and  a  substantial  averment  of 
nonpayment  is  essential  to  the  cause  of  ac- 
tion; yet,  when  there  is  an  attempted  allega- 
tion thereof  in  the  defective  form  that  "the 
whole  amount  due"  is  the  sum  claimed,  and 
the  demurrer  is  general  to  the  cause  of 
action  and  special  to  other  averments,  but  is 
not  addressed  to  the  defective  averment  of 
nonpayment,  objection  to  the  form  thereof 
is  waived.— Burke  v.  Dittus,  8  Cal.  App.  175, 
96  Pae.  330. 

Where  the  amount  sued  for  independently 
of  the  lien  is  too  small  to  be  within  the 
jurisdiction  of  the  superior  court,  no  cause 
of  action  is  stated,  and  a  general  demurrer 
to  the  complaint  was  properly  sustained. — 
Davis  ▼.  Treacy,  8  Cal.  App.  395,  97  Pae.  78. 

A  complaint  in  an  action  to  foreclose  a 
mechanic's  lien,  which  alleges  the  perform- 
ance of  ten  days  and  seven  hours'  work  upon 
the  building  between  the  first  day  of  June 
and  the  twenty-first  day  of  July,  1909,  and 
states  that  the  building  was  completed  on 
the  sixth  day  of  July,  1909,  and  it  appears 
that  sufBeient  time  elapsed  for  the  com- 
pletion of  such  work  before  the  completion 
of  the  building,  the  complaint  is  not  subject 
to  a  general  demurrer  on  the  ground  that 
the  conu)laint  does  not  state  a  cause  of  ac« 
tUm.— -Webster  ▼.  Carr,  18  CaL  App.  772,  124 
Vme.  447. 

Where  the  eomplaint  to  foreclose  a  lien 
upon  the  land  on  which  the  building  stood 
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describe*  the  whole  of  the  land  by  twelve 
exterior  dimensions,  and  does  not  allege  that 
the  building  occupied  the  entire  parcel,  or 
show  what  portion  thereof  was  covered  or 
occupied  by  the  building,  the  complaint  states 
no  cause  of  action. — Kern  v.  San  Francisco 
Co.,  19  Cal.  App.  157,  124  Pae.  862. 

Where  the  complaint  in  an  action  to  fore- 
close a  mechanic's  lien,  as  the  second  cause 
of  action,  alleges  that  there  never  was  any 
written  contract,  nor  any  contract  filed  for 
record,  which  is  followed  by  the  statement 
that  the  contractor  was  acting  as  the  agent 
for  the  owner  of  the  premises,  and  as  such 
agent  purchased  the  materials  set  forth,  and 
it  elsewhere  in  the  complaint  appears  affirma- 
tively that  the  purchase  was  not  made  tfy 
defendant,  but  that  the  goods  were  sold  and 
delivered  to  the  contractor,  stipulation  that 
the  allegations  of  the  complaint  were  true  can 
be  said  to  extend  no  further  than  that  the  eon- 
tract  was  not  in  writing  and  was  not  recorded, 
but  cannot  be  construed  as  an  admission  of 
an  independent  purchase  by  defendant. — Na- 
tional Lumber  Co.  v.  WicklifPe,  19  Cal.  App. 
234,    125    Pae.    357. 

In  an  action  to  enforce  a  mechanic's  lien, 
a  complaint  which  proceeded  on  the  theory 
that  the  contract,  not  being  properly  re- 
corded, was  void,  and  sought  to  recover  the 
reasonable  value  of  the  services  rendered, 
stating  in  another  part  of  the  complaint  that 
there  wae  sufficient  money  in  the  hands  of 
the  defendant  owner  to  pay  all  claims  against 
the  bttildiuff, ,  was  not  open  to  general  de- 
murrer on  the' ground  that  by  this  method  of 
pleading  the  plaintifP  could  recover  whether 
the  contract  be  void  or  valid.  If  the  eom- 
plaint contained  two  causes  of  action,  not 
separately  stated,  or  if  it  was  uncertain  in 
any  respect,  it  was  amenable  to  a  special  de- 
murrer, but  such  defects  in  the  pleading 
afPord  no  ground  of  general  demurrer.— 
Anderson  v.  Blean,  19  CaL  App.  581,  126  Pae. 
859. 

It  is  not  necessary,  in  an  action  to  enforce 
a  mechanic's  lien  for  material  furnished  to  a 
subcontractor  in  the  construction  of  a  build- 
ing, to  allege  the  existence  of  any  indebted- 
ness from  the  owner  to  the  contractor  or  from 
the  contractor  to  the  subcontractor,  since  the 
lien  cannot  be  affected  by  the  obligations 
which  exist  between  the  contractor  and  sub- 
contractor, of  which  the  materialman  has  no 
knowledge. — ^United  Materials  Co.  v.  Lough- 
ery,  22  Cal.  App.  1,  133  Pae.  18. 
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AUegatlons  as  to  the  contract. 


Though  claim  states  that  material  was 
furnished  contractor  or  subcontractor,  claim- 
ant may  on  foreclosure  aver,  without  vari- 
ance, that  contract  with  owner  was  void 
and  that  under  statute  he  is  deemed  to  have 
supplied  owner. — ^Davies  Henderson  H.  L.  Co. 
▼.  Gtottochalk,  81  Cal.  641,  647,  22  Pae.  860. 

A  general  allegation  in  the  complaint  for 
the  foreclosure  of  a  lien  for  such  steam 
plant  that  the  erector  of  the  building  was  a 
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"eontractory**  and,  as  saeh,  contracted  with 
the  plaintiffs  for  the  steam  plant,  will  be  dis* 
regarded  upon  a  general  demnrrer,  where  the 
complaint  avers,  specifically,  facts  showing 
that  the  plaintiffs'  contract  was  made  with 
the  owner  of  the  building. — ^Hinckley  t. 
Field's  Biscuit  and  Cracker  Co.,  91  CaL  186| 
27  Pac.  594. 

In  an  action  hj  a  materialman  to  fore- 
close  lien  under  sections  1183  and  1184  of 
the  Code  of  Civil  Procedure,  where  the 
claimants  sue  for  the  value  of  the  materials 
furnished  at  the  special  instance  and  request 
of  the  owner  of  the  building,  the  contract 
with  the  original  contractors  being  void,  it 
is  not  necessary  that  the  complaint  should 
set  out  the  original  contract  and  allege  its 
invalidity,  but  the  plaintiff  may  show  such 
matters  in  evidence. — Yancy  v.  Morton,  94 
Cal.  558,  29  Pac.  1111. 

In  an  action  to  foreclose  a  mechanic's 
lien,  a  mistake  in  the  complaint  in  re^rd  to 
the  terms  of  the  contract,  as  to  time  of 
payment,  where  the  contract,  the  notice  of 
lien  and  the  findings  show  the  facts,  is  im- 
material.— ^Webb  V.  Kuns,  6  Cal.  Unrep.  97, 
54  Pac.  78. 

The  invalidity  of  the  original  contract 
need  not  be  alleged  in  the  complaint  of  the 
subcontractor;  but  it  is  proper  matter  of 
evidence  to  establish  other  material  facts  al- 
leged in  the  complaint. — ^Macomber  ▼.  Bige- 
low,  126  Cal.  9,  58  Pac.  312. 

Where  the  notice  of  a  lien  stated  that  no 
time  was  specified  for  the  commencement  or 
completion  of  the  work,  payment  to  be 
made  upon  completion  or  as  required  during 
its  progress,  and  the  complaint  allcj^ed  that 
no  time  for  said  payment  was  or  is  stated 
or  set  forth  in  said  contract,  the  complaint 
was  not  demurrable  for  uncertainty  or  am- 
biguity, since  the  law  would  require  payment 
on  completion  of  the  work. — Bryan  v.  Ab- 
bott, 131  Cal.  222,  63  Pac.  363. 

Where  a  complaint  on  foreclosure  of  a 
mechanic's  lien  expressly  alleges  that  a  hus- 
band and  wife,  defendants  thereto,  are  the 
owners  of  the  land,  and  there  is  no  intima- 
tion that  she  was  a  party  to  the  contract 
otherwise  than  she  assented  thereto,  an  ob- 
jection that  the  complaint  is  ambiguous,  in 
that  it  cannot  be  ascertained  whether  she 
is  sought  to  be  held  under  an  alleged  con- 
tract made  with  her,  or  on  account  of  some 
interest  she  has  in  the  land,  cannot  be  sus- 
tained.— Georges  v.  Kessler,  131  Cal.  183, 
63  Pac.  466. 

An  objection  to  a  complaint  to  foreclose 
a  mechanic's  lien  that  it  cannot  be  deter- 
mined therefrom  whether  the  contract  was 
made  by  one  or  both  of  two  defendants 
named,  is  without  merit  where  it  expressly 
alleges  that  the  contract  was  made  "with 
the  said  defendant,"  thereupon  naming  one 
of  the  defendants  referred  to. — Georges  v. 
Kessler,  181  Cal.  183,  63  Pac.  466. 


There  is  no  material  variance  between 
the  complaint  of  plaintiff  alleging  a  con- 
tract to  pay  the  reasonable  market  value  of 
corrugated  iron  furnished  for  the  building, 
and  the  notice  of  lien  calling  for  a  fix^ 
price  of  five  and  one-half  cents  per  pound, 
which  was  shown  to  be  its  reasonable  market 
value,  and  to  correspond  with  the  total  rea- 
sonable value  alleged  in  the  complaint.  It  is 
sufficient  that  the  notice  of  lien  was  substan- 
tially true,  which  was  all  that  was  required 
to  give  it  validity. — ^Barrett-Hicka  v.  Glaa,  14 
Cal.  App.  289,  111  Pac.  760. 

Inasmuch  as  the  contract  between  the  con- 
tractor and  the  owner  was  not  recorded,  it 
was  not  essential  to  the  plaintiflTs  cause  of 
action  to  aver  the  exact  amount  of  the  con- 
tract.— Christenson  Lumber  Co.  v.  Buckley, 
17  Cal.  App.  37,  118  Pac.  466. 

Where  a  complaint  on  a  contract  with  a 
lessee  against  the  lessee  and  the  owners  of 
the  premises  to  enforce  the  lien  of  a  eon- 
tractor  shows  on  its  face  that  the  contract 
was  a  verbal  one  to  furnish  the  labor  and 
materials  necessary  to  remodel  a  bnUding  on 
the  leased  premises,  according  to  certain 
specifications,  which  labor  and  materials  were 
of  the  amount  of  over  five  thousand  dol- 
lars, that  the  contract  and  specifications 
were  not  signed  nor  filed  in  the  recorder's 
office,  it  shows  that  the  contract  was  void, 
and  that  no  recovery  can  be  had  thereon, 
and,  notwithstanding  an  averment  that  the 
owners,    after    knowledge    of    the    contract, 

Sosted  no  notice  that  they  would  not  be 
able,  the  complaint  states  no  cause  of  ac- 
tion against  the  lessee  or  the  owners,  and  a 
generiJ  demurrer  thereto  was  properly  sus- 
tained.— ^Peterson  v.  Freiermuth,  17  CaL  Aj^ 
609,  121  Pac.  299. 


1 109.    Valae  of  wnyicm  or  matwrlslir 

and  amount  dae. 

Action  of  foreclosure  of  mechanic's  lien 
by  the  plaintiff  as  subcontractor  under  one 
W.,  the  original  contractor,  against  the  de- 
fendants, Wagner  and  wife,  owners  of  the 
premises.  The  complaint  failed  to  state  that 
anything  was  due  from  the  defendants,  Wag- 
ner and  wife,  to  the  original  contractor^ 
when  plaintiff's  lien  was  fied,  or  that  de- 
fendants were  notified  or  had  any  knowledge 
of  the  claim  of  plaintiff  prior  to  the  psv* 
ment  in  full  of  the  amount  due  to  the 
original  contractor  under  his  contract. 
Held,  the  complaint  contains  no  statements 
of  a  cause  of  action. — ^Bosenkranz  v.  Wagner, 
62  Cal.  151. 

Complaint  in  action  by  materialman  fell- 
ing to  state  that  anything  is  doe  from 
owner  to  contractor,  is  insufficient. — ^Turner 
V.  Strenzel,  70  Cal.  2S,  30,  11  Pac.  389. 

Complaint  must  allege  value  of  labor  done 
and  materials  furnished  to  contractor. — 
Booth  V.  Pendola,  88  CaL  41,  23  Pac  20(V 
25  Pac.  1101. 


; 
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The  eomplidnt  in  an  action  to  enforce  a 
neebanie's  lien  alleged  that  there  was  due 
and  owing  from  defendants  to  the  con- 
tractor, on  the  contract,  *'an  amount  ex- 
ceeding the  snm  due  this  plaintiff  as  here- 
inbefore stated";  and  there  was  a  finding 
of  the  eonrt  to  the  same  effect.  Held,  that 
the  pleading  and  finding  were  full  enough 
to  clover  everything  necessary  on  the  subject. 
Green  t.  Clifford,  94  Gal.  49,  29  Pac.  331. 

It  is  not  necessary  in  a  complaint  to  fore* 
dose  a  mechanic's  lien  to  aver  what  was 
paid  by  plaintiff  for  filing  and  recording 
the  claim  of  lien,  or  what  sum  would  be  a 
reasonable  attorney's  fee  in  the  superior  and 
snpreme  courts;  but  the  right  to  recover 
these,  like  the  ordinary  right  to  recover 
costs,  is  a  necessary  incident  to  the  judg- 
ment establishing  plaintiff's  lien,  and  does 
not  depend  upon  any  averments  in  the  com- 
plaint, except  such  as  are  necessary  to  es- 
tablish the  lien.— Mulcahy  ▼.  Buckley,  100 
Cal.  484,  35  Pac.  144. 

No  allegation  need  be  inserted  in  a  com- 
plaint for  the  foreclosure  of  a  mechanic's 
lien  relative  to  the  claim  of  the  plaintiff  for 
attorney's  fees;  and  an  allegation  on  that 
subject,  if  made,  does  not  bind  the  party 
making  it,'  and  an  issue  made  by  the  plead- 
ings on  that  question  is  immaterial,  and  the 
court  need  not  find  upon  it. — Clancy  v. 
Plover,  107  Cal.  272,  40  Pac.  394. 

In  an  action  for  foreclose  a  mechanic's 
lien,  where  extra  work  is  claimed  for,  the 
complaint  and  the  evidenee  in  support  there- 
of should  specifically  show  what  constituted 
such  elaim.---Sweeney  v.  Meyer,  124  Gal.  512, 
57  Pac.  479. 

The  complaint  for  foreclosure  of  the  elaim 
of  lien  sufficiently  iftlleges  the  value  of  the 
materials  by  alleging  the  contract  price 
at  which  they  are  furnished,  in  the  absence 
of  a  demurrer  for  uncertainty. — ^Bringham  v. 
Knox,  127  Cal.  40,  59  Pac.  198. 

An  allegation  of  an  agreement  to  furnish 
mnles,  together  with  equipment,  for  a  com- 
pensation measured  by  the  number  of  mules 
employed,  the  equipment  and  appliances  not 
to  be  separately  paid  for,  is  not  uncertain 
as  to  the  amount  and  mode  of  payment. — 
Mendenhall  v.  Qray,  157  Cal.  233,  139  Pac. 
67. 

A  complaint  by  a  subcontractor  to  fore- 
close a  lien  against  the  owner,  which  is  in 
the  usual  form,  and  sets  forth  that  at  the 
time  of  the  statutory  notice  given  to  the 
owner  by  plaintiff  the  sum  of  four  thousand 
dollars  was  yet  unpaid  to  the  contractors, 
sufficiently  states  a  cause  of  action;  and  a 
demurrer  thereto  was  improperly  sustained. — 
Los  Angeles  etc.  Co.  v.  Los  Angeles  Pac.  etc. 
Co.,  2  Cal.  App.  303,  83  Pac.  292. 

The  averment  of  an  agreed  price  both  in  the 
'    claim  of  lien  and  in  the  complaint  is  a  suffi- 
cient prima  facie  averment  of  value,  in  the 
abeene«  of  a  special  demurrer  for  uncertainty. 


Coghlan  ▼.  Quartararo,  15  Cal.  App.  662,  115 
Pac.  664. 


§110. 


OomjflMmk  of  the  work. 


Code  of  Civil  Procedure,  section  1187,  as 
amended  by  Laws  of  1887,  provides  that  the 
claim  of  a  materialman  shall  be  filed  within 
thirty  days  after  the  completion  of  the  build* 
ing,  etc.,  but  that  any  trivial  imperfection 
in  the  building  shall  not  prevent  the  filing 
of  the  lien;  and  in  case  of  contracts  the 
occupation  or  use  of  the  building,  etc.,  by 
the  o?mer,  shall  be  deemed  conclusive  evi* 
dence  of  completion.  J.  contracted  to  do 
certain  work  for  defendant,  but  the  contract 
was  not  recorded  before  the  commencement 
of  the  work,  and  was  therefore  void  as  be^ 
tween  the  parties  by  the  terms  of  Code  of 
Civil  Procedure,  section  1183,  as  amended  by 
Laws  of  1887,  declaring  that  no  recovery 
shall  be  had  on  such  a  contract  by  either 
party  thereto.  Held,  that  the  contract  was 
not  void  as  between  the  defendant  or  X 
and  a  materialman;  and  that  a  complaint  by 
a  materialman,  averring  that  J.  had  sus- 
pended work  on  or  about  a  certain  date 
before  the  filing  of  plaintifTs  lien,  and  sur- 
rendered the  contract  to  the  defendant,  who 
had  accepted  su«h  surrender  and  the  work, 
and  gone  into  occupation  and  use  of  the  struc- 
ture for  which  a  lien  was  claimed,  suffi- 
ciently showed  a  eompletion  of  the  work  at 
the  date  of  the  filing  of  the  lien. — Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  Cal. 
193,  20  Pac.  419. 

Where  the  right  of  a  person  depends  upon 
his  doing  a  particular  thing  within  a  definite 
number  of  days  after  a  certain  event,  it  is 
necessary  for  him  to  allege  and  prove  that 
the  acts  were  performed  within  the  time 
required  by  law. — Cohn  v.  Wright,  89  Cal. 
86,  26  Pac.  643. 

In  an  action  to  enforce  a  mechanic's  lien, 
a  complaint  alleging  the  completion  of  the 
building  "on  or  about"  a  certain  time,  and 
further  alleging  that  the  claim  of  lien  was 
filed  within  thirty  days  after  such  comple- 
tion, is  not  demurrable  for  failure  to  allege 
more  specifically  the  date  of  the  completion 
of  the  building. — Wood  v.  Oakland  etc.  Rapid 
Transit  Co.,  107  Cal.  500,  40  Pac.  806. 

The  complaint  of  a  subcontractor  alleging 
the  completion  of  the  building  involves  in 
such  allegation  the  eompletion  of  all  of  its 
parts,  including  the  necessary  work  of  exca- 
vation.— Macomber  v.  Bigelow,  126  Gal.  9,  58 
Pac.  312. 

§111.    Notice  to  owner  and  extent  of 

lien  claimed. 

In  an  action  to  foreclose  a  mechanic's  lien, 
the  court  found  that  the  whole  of  defend- 
ant's land  was  required  for  the  convenient 
use  and  occupation  of  the  structure;  but 
there  was  no  allegation  in  the  complaint 
upon  the  point.  Held,  that  the  finding  was 
not  within  the  issues,  and  therefore  could 
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not  Buatain  the  judsment. — Oreen  ▼.  Chand- 
ler, 54  Oal.  626;  Wtllamette  Steam  Milli  Go. 
▼.  Kremer,  94  Oal.  205,  29  Pae.  633. 

Where  the  complaint  states  the  general 
character  of  the  materials  famished,  and 
their  price,  and  then  avers  that  plaintiff 
gave  tne  owner  written  notice  of  the  agree- 
ment to  furnish  the  materials  "as  afore- 
said," it  is  saiRciently  alleged  that  a  notice 
was  given  which  was  sufficient  under  Code 
of  Civil  Procedure,  section  1184,  requiring 
that  it  state  the  amount  and  value  of  the 
materials. — Buss  Lumber  etc.  Go.  v.  Garrett- 
son,  87  CaL  589,  25  Pac.  747. 

Under  Code  of  Civil  Procedure,  sections 
1183,  1184,  providing  that  in  certain  cases 
materialmen  may  give  notice  to  the  owner  of 
the  amount  and  value  of  the  materials  to  be 
furnished,  and  that  the  owner  must  reserve 
a  sufficient  amount  due  or  to  become  due  the 
contractor  to  answer  such  claim,  a  complaint 
to  foreclose  a  lien  for  materials  furnished  is 
sufficient  when  it  avers  that  due  notice  was 
given  the  owner  of  the  amount  and  value  of 
the  materials  to  be  furnished  the  contractors. 
Buss  Lumber  etc.  Co.  ▼.  Garrettson,  87  Cal. 
589,  25  Pac.  747. 

Code  of  Civil  Procedure,  section  1185, 
provides  that  "the  land  upon  which  any 
building  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much 
as  may  be  required  for  the  convenient  use 
and  occupation  thereof,  to  be  determined 
by  the  court  on  rendering  judgment,"  is 
subject  to  the  lien.  Held  that,  where  one 
claims  a  lien  on  more  land  for  its  conveni- 
ent use  than  that  occupied  by  the  building, 
appropriate  allegations  thereof  must  be 
made  in  the  complaint. — Willamette  Steam 
Hills  Co.  V.  Kremer,  94  Cal.  205,  29  Pac. 
633. 

Where  the  complaint  to  foreclose  a  lien 
and  to  enforce  a  notice  to  withhold  payment 
alleges  that  the  goods  were  sold  to  the  con- 
tractor, and  that  a  notice  was  served  upon 
the  owner  to  withhold  payment  for  the  con- 
tractor, and  that  the  contract  was  unwritten 
and  was  not  recorded,  but  not  only  fails  to 
state  the  contract  price,  but  fails  to  allege 
that  any  sum  was  in  the  hands  of  the  owner 
and  due  to  the  contractor  when  the  lien  was 
filed  or  such  notice  to  withhold  was  given,  and 
there  is  neither  allegation  nor  proof  showing 
the  invalidity  of  the  contract,  there  can  be 
no  judgment  for  the  plaintiff;  and  where 
there  is  evidence  supporting  findings  for  the 
defendant,  the  court  properly  rendered  judg- 
ment for  defendant  for  costs. — National  Lum- 
ber Co.  V.  Wickliffe,  19  Cal.  App.  234,  125 
Pac.  357. 


§112. 


gnjllciency  in  gneral. 


Fact  that  the  complaint  alleges  that  build- 
ing and  structure  was  completed  "on  or 
about"  a  certain  date  does  not  subject  the 
complaint  to  a  general  demurrer  for  insuffi- 
ciency where  the  complaint  alleges  that  the 
claim  of  liaa  wai  filed  within  thirty  daya 


after  the  completion  of  said  building  ftnd 
structure. — ^Wood  v.  Oakland  ft  B.  Bapid 
Transit  Co.,  107  Cal.  500,  40  Pac.  806. 

As  under  Code  of  Civil  Procedure,  section 
1875,  the  court  is  authorized  to  take  judicial 
notice  of  the  incorporation  of  a  city,  a  com- 
plaint for  a  mechanic's  lien  for  building  a 
sidewalk,  describing  the  property  as  situ- 
ated in  a  certain  city,  is  not  defective,  in  not 
stating  that  said  city  is  an  incorporated 
city;  Code  of  Civil  Procedure,  section  1191, 
providing  for  a  lien  for  improving  streets  or 
sidewalks  in  front  of  any  lot  in  an  incor- 
porated city. — ^Bryan  v.  Abbott,  131  Cal.  222, 
63  Pac.  363. 

In  an  action  to  foreclose  a  mechanic's  lien, 
an  allegation  of  a  complaint  held  to  show 
the  lien  filed  within  the  required  time. — 
Parke  ft  Lacy  Co.  v.  Inter  Nos  Oil  etc.  Co., 
147  Cal.  490,  82  Pae.  51. 

Under  Code  of  Civil  Procedure,  section 
1185,  a  complaint  in  an  action  to  foreclose 
a  mechanic's  lien  held  to  have  shown  ex- 
istence of  a  lienable  interest. — Parke  ft  Lacy 
Co.  V.  Inter  Nos  Oil  etc.  Co.,  147  Cal.  490,  82 
Pac.  51. 

The  complaint,  in  an  action  to  foreclose 
a  materialman's  lien  under  Code  of  Civil 
Procedure,  section  1184,  held  not  to  state 
a  cause  of  action. — Nason  v.  John,  1  CaL 
App.  538,  82  Pac.  566. 

An  item  for  extra  work  which  the  com- 
plaint, as  well  as  the  evidence  and  findings, 
shows  was  done  on  the  building  at  the  re- 
quest of  the  owner  by  the  contractors  and 
that  the  owner  agreed  to  pay  for  the  same, 
and  which  the  claim  of  lien,  taken  as  a 
whole,  shows  was  done  for  the  owner  by 
the  contractors,  is  not  uncertain  as  to  the 
persons  by  whom  and  for  whom  the  extra 
work  was  done. — Newell  v.  Brill,  2  CaL 
App.   61,   83   Pac.  76. 

Where  the  claim  of  lien  contains  an  ac- 
curate description  of  the  lot  "together  with 
the  building  thereon"  upon  which  the  lien 
is  claimed,  reference  may  be  had  thereto  to 
obviate  uncertainty  in  other  directions;  and 
where  the  complaint  alleges  that  the  claim 
of  lien  contains  a  description  of  the  property 
sufficient  for  identification,  which  allegatioa 
is  borne  out  by  the  inspection  of  the  claim 
of  lien  referred  to,  the  complaint  is  sufficient 
in  the  matter  of  description. — ^Newell  v.  Brill, 
2  Cal.  App.  61,  83  Pac.  76. 

A  complaint  on  a  mechanic's  lien  for  the 
work  and  materials  to  complete  the  piunab- 
ing  of  the  building  held  not  to  constitote 
a  fatal  variance  from  the  contract,  requir- 
ing the  contractor  to  do  the  gas  fitting  aad 
plumbing  in  the  building,  under  Code  of 
Civil  Procedure,  section  1187. — Newell  t. 
BriU,  2  Cal.  App.  61,  83  Pac.  76. 

It  was  not  necessary  for  the  complaint 
to  allege  that  no  one  else  has  a  claim  apoa 
the  alleged  fund  unpaid,  by  the  owner  to  the 
contractors.  If  any  other  party  also  claims 
the  same  fund,  it  will  be  time  enou^   %^ 
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determine  it^  wlien  get  up  in  some  appropri- 
ate manner.  Without  its  being  set  np,  the 
eonrt  should  not  presume  that  it  exists,  nor 
is  the  court,  upon  mere  demurrer  to  the 
complaint,  to  act  upon  the  theory  that  there 
may  possibly  be  any  such  claim. — Los  An- 
geles Pressed  Brick  Co.  v.  Los  Angeles  Pac 
etc.  Co.,  2  Cal.  App.  303,  83  Pac.  292. 

Where  no  judgment  was  sought  against 
the  contractors,  the  complaint  need  not  allege 
that  when  notice  was  given  to  the  owner 
anything  was  due  and  unpaid  to  plaintiif 
from  the  contractors;  and  no  statutory  no- 
tice being  required  to  be  given  to  the  con- 
tractors, none  need  be  averred;  nor  need  the 
complaint  aver  any  facts  as  against  the  con- 
tractors, which  are  presumptively  within  their 
knowledge. — Los  Angeles  Pressed  Brick  Co. 
V.  Los  Angeles  Pac.  etc.  Co.,  2  Cal.  App.  303, 
83  Pae.  292. 

A  eomplaint  by  a  materialman  to  foreclose 
a  lien,  which  shows  that  the  contractor  to 
whom  the  materials  were  furnished  for  the 
conatruction  of  the  building  abandoned  his 
contract,  is  insuiBcient  where  it  fails  to  show 
that  any  balance  was  due  to  the  contractor 
when  the  work  was  abandoned,  or  that  the 
value  of  the  work  done  and  materials  fur- 
niahed  by  him  exceeded  the  sum  then  due  to 
the  contractor,  or  that  there  was  anything 
owing  to  the  contractor  when  the  lien  was 
filed. — McCue  v.  Jackman,  7  Cal.  App.  703,  95 
Pac.  673. 

A  eomplaint  to  foreclose  a  mechanic's  lien 
must  show  a  substantial  compliance  with 
the  statute  as  to  the  contents  of  the  notice 
of  lien;  and  a  eomplaint  failing  to  aver  what 
the  claim  of  lien  filed  for  record  contained, 
other  than  a  description  of  the  property 
flonght  to  be  charged,  states  no  cause  of  ac- 
tion to  enforce  a  lien. — Davis  v.  Treacy,  8 
Cat  App.  395,  97  Pac.  78. 

Where  the  contract  for  the  construction 
of  a  building  for  a  sum  exceeding  one  thou- 
sand dollars,  is  void  because  not  filed  with  the 
reeorder  before  the  work  was  begun,  and  be- 
cause the  specifications  which  were  a  part 
of  the  contract  were  not  filed  with  the  re- 
eorder, the  materials  are  deemed  to  have  been 
fomished  at  the  personal  instance  of  the 
owner,  and  it  is  sufficient  for  the  complaint 
so  to  allege,  and  to  assert  a  lien  therefor  di- 
rectly against  the  owner,  though  not  in  ac- 
cordance with  the  actual  transaction  between 
the  plaintiff  and  the  contractor. — Lucas  v. 
Bea,  10  Cal.  App.  641,  102  Pac.  822. 

It  is  not  essential  that  the  plaintiff  should 
set  out  the  contract  or  allege  its  validity,  and 
the  plaintiff  may  introduce  it  in  evidence, 
and  show  its  invalidity.  But  it  is  deemed 
proper  practice  to  allese  the  facts  as  they 
exist,  and  leave  it  to  the  court  to  draw  the 
conclusion  that  the  property  is  subject  to  the 
lien;  and  where  the  contract  is  void,  the 
plaintiff  may  pursue  that  course,  or  aver  a 
direct  agreement  with  the  owners. — Lucas  v. 
Bea,  10  Cal.  App.  641,  102  Pac.  822. 

^Where  a  contract  to  construct  a  building 
is    void  as   not   having   been   recorded,   any 


materials  furnished  to  the  contractor  are 
deemed  to  have  been  furnished  at  the  instance 
of  the  owner;  and  in  foreclosing  the  lien  of 
the  materialman,  it  is  sufficient  to  allege  in 
the  complaint  that  the  materiaJii  were  furn- 
ished through  the  contractor  as  the  agent  of 
the  owner. — ^Lucas  v.  Gobbi,  10  Cal.  App.  648, 
103  Pac.  157. 

Notwithstanding  the  notice  of  lien  and 
the  complaint  both  alleged  an  express  prom- 
ise to  pay  a  definite  amount,  which  amount 
accords  with  the  market  price,  and  the  evi- 
dence shows  the  absence  of  such  express 
agreement,  and  only  an  implied  agreement 
for  the  market  price,  the  variance  is  not 
fatal  to  the  lien,  the  statement  of  which  was 
substantially  true. — ^Lueas  v.  Gobbi,  10  Cal. 
App.  648,  103  Pae.  157. 

Though  the  complaint  was  uncertain  in  its 
averments  as  to  the  time  of  completion  of 
the  building  and  as  to  the  time  of  the  claim 
of  lien  in  relation  thereto,  and  though  a 
special  demurrer  thereto  nii^t  have  oeen 
sustained,  yet  inasmuch  as  the  time  of  com- 
pletion was  matter  peculiarly  within  defend- 
ants' knowledge,  and  all  uncertainty  was  re- 
moved at  the  trial,  the  defendants  were  not 
prejudiced  by  the  uncertain  eomplaint.^- 
Lucas  V.  Gobbi,  10  CaL  App.  648, 103  Pae.  157. 


§113. 


BidUblts. 


Contents  of  claim  of  lien  may  be  pleaded 
by  attaching  copy  to  complaint  and  making 
it  part  thereof  by  apt  reference. — ^Buss  Lum- 
ber etc.  Co.  V.  Garrettson,  87  CaL  589,  594, 
25  Pac.  747. 

Conceding  that  a  notice  of  lien  attached 
to  a  complaint  and  marked  as  an  exhibit 
may,  by  reference,  be  made  part  of  a  com- 
plaint, and  treated  as  a  sufficient  averment 
of  the  terms  and  conditions  of  the  contract, 
by  an  allegation  that  the  materials  were 
furnished  on  the  terms  and  condition^  therein 
set  forth,  there  must  still  be  a  direct  alle- 
gation in  the  complaint  that  the  materials 
were  furnished  to  be  used  in  the  construction 
of  the  building  on  which  the  lien  is  claimed. 
Cohn  V.  Wright,  89  Cal.  86,  26  Pac.  643. 

A  complaint  is  demurrable  for  ambiguity 
and  uncertainty  if  its  allegations  are  incon- 
sistent with  an  exhibit  tiiereto  attached.-— 
Palmer  v.  Lavigne,  104  Cal.  30,  37  Pac.  775. 


Where  the  lien  eomplaint,  to  which 
attached  a  diagram  of  the  premises,  stated 
that  a  contract  was  for  the  construction  of  a 
sidewalk  ''in  front  of  and  adjoining  the  lot" 
described,  and  the  contract  stated  that  the 
sidewalk  was  to  be  constructed  "around  the 
premises,"  etc.,  a  demurrer  on  the  ground  of 
ambiguous  description  should  not  be  sus- 
tained, since  defendant,  being  the  owner  and 
occupier  of  the  premises,  could  not  have  mis- 
understood such  description. — Bryan  v.  Ab- 
bott, 131  Cal.  222,  63  Pac.  363. 

In  an  action  by  a  building  contractor  to 
recover  the  balance  due  on  the  contract,  and 
to  foreclose  a  lien  therefor,  where  the  com- 
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plaint  avers  a  foil  performance  of  the  eon- 
tract;  and  appends  a  copy  of  it  as  an  exhibit, 
the  complaint  it  Bofficient  in  the  absence  of 
a  special  demurrer  for  uncertainty  in  fail- 
ing to  ayer  that  the  work  was  done  to  the 
satisfaction  of  the  architect,  and  that  he 
gave  his  certificate  for  the  last  payment,  as 
provided  in  the  contract.  In  the  absence  of 
such  demurrer,  the  objection  for  the  want  of 
snch  averment  is  waived,  and  cannot  be  urged 
for  the  first  time  upon  appeal. — ^Wyman  v. 
Hooker,  2  Cal.  App.  36,  83  Pac.  79. 

§  114.    Flea  or  answer. 

The  exhibit  of  lienholders^  who  come  in 
under  notice  from  one  who  wishes  to  enforce 
a  mechanic's  or  materialman's  lien,  is  not 
^vemed  by  the  strict  rules  relating  to  plead- 
ings in  or^nary  actions. — ^Tibbetts  v.  Moore, 
23  Cal.  208. 

In  an  action  to  enforce  a  mechanic's  lien 
for  seventy-six  dollars,  where  the  answer 
averred  that  the  value  of  the  labor  ''was  not 
over  the  sum  of  fifteen  dollars  or  twenty 
dollars,"  held,  that  it  was  a  denial  that  the 
value  of  the  labor  was  seventy-six  dollars, 
and  that  the  answer  should  not  be  stricken 
out.— Way  V.  Oglesby,  45  Cal.  656. 

General  denial  of  unverified  complaint  aver- 
ring that  defendant  has  or  claims  an  interest 
subject  to  plaintiff's  lien,  is  not  a  disclaimer 
of  interest.— Elder  v.  Spinks,  53  Cal.  203. 

In  an  action  to  foreclose  a  mechanic's 
lien,  where  the  answer  admits  ownership  of 
the  property,  and  the  employment  of  plain- 
tiff to  perform  labor  upon  it,  a  denial  tJie  plain- 
tiff performed  such  labor  must  be  positive, 
and  a  mere  denial  upon  information  and  be- 
lief does  not  raise  any  issue.— rCumow  v. 
Happy  Valley  Blue  Gravel  etc.  Min.  Co.,  68 
CaL  262,  9  Pac.  149. 

In  an  action  to  foreclose  a  mechanic's 
lien,  a  denial  that  plaintiff  has  "at  all  com- 
plied with  the  requirements  of  the  provisions 
of  Code  of  Civil  Procedure,  part  3,  title  4, 
chapter  2,  relating  to  mechanics'  and  labor- 
ers' liens,  or  that  he  is  entitled  to  any  lien  on 
any  property  of  defendant,"  is  but  a  conclu- 
sion of  law. — Curnow  v.  Happy  Valley  Blue 
Gravel  etc.  Min.  Co.,  68  Cal.  262,  9  Pac.  149. 

In  an  action  for  work  and  materials  fur- 
nished for  a  building,  where  defendant  sets 
up  a  special  contract  for  its  erection  accord- 
ing to  certain  plans  and  specifications,  an 
averment  in  the  answer  as  to  filing  the  con- 
tract in  the  recorder's  office,  that  "the  said 
agreement  was  filed  in  the  office  of  the  county 
recorder,"  as  required  by  Code  of  Civil  Pro- 
cedure, section  1183,  is  not  an  averment  that 
the  plans  and  specifications  were  filed. — Hol- 
land V.  WUson,  76  Cal.  434, 18  Pac.  412. 

Where  the  complaint  in  a  suit  to  foreclose 
a  mechanic's  lien  alleges  that  the  claim  for 
a  lien  was  dulv  recorded,  and  states  its  con- 
tents' substantially  in  the  language  of  the 
statute  requiring  such  claim,  but  the  claim  as 
recorded  was  inartificially  drawn,  and  not  in 


the  language  of  the  complaint,  a  denial  in  the 
answer  that  the  claim  contains  the  necessary 
averments  is  sufficient  to  raise  an  issue  as  to 
the  alleged  claim,  though  such  denial  is  made 
on  information  and  belief. — Hagman  v.  Wil- 
Uams,  88  Cal.  146,  25  Pac.  1111. 

Denial  of  sufficiency  of  recorded  claim  of 
lien  may  be  made  on  information  and  belief. 
Hagman  v.  Williams,  88  Cal.  146,  150,  25  Pac. 
1111. 

In  an  action  to  foreclose  a  laborer's  lien, 
the  complaint  alleged  that  on  July  6,  1891, 
defendant  owed  the  contractor,  for  repairs  on 
his  house,  money  sufficient  to  pay  plaintiflTs 
claim  for  work  done  on  the  house  for  the  con- 
tractor. Defendant  answered  that  the  con- 
tractor performed  work  to  the  value  of  four 
hundred  dollars,  but  that  he  agreed  to  take 
his  pay  in  land,  to  be  conveyed  when  the  con- 
tractor paid  him  twenty -five  dollars  borrowed 
money,  and  Uiat  he  owed  the  contractor  noth- 
ing on  July  6,  1891,  or  at  any  time,  under  said 
contract.  Plaintiff  proved  his  claim  for  work, 
and  rested.  Held,  that  the  answer  denied 
only  that  any  sum  of  money  was  due  under 
the  contract,  and  that  the  court  erred  in  grant- 
ing a  nonsuit,  on  the  ground  that  plaintiff  had 
not  proved  a  contract.— -Schmidt  v.  Buseh,  97 
CaL  184,  31  Pac  893. 

In  an  action  to  foreclose  a  mechanic's  lien, 
the  complaint  alleged  the  date  of  the  com- 
pletion of  the  buil£ng,  and  that  the  lien  was 
filed  on  April  6,  1894,  within  thirty  days  there' 
after.  The  answer  denied  "that  within  thirty 
days  from  and  after  the  completion  of  said 
building,  to  wit,  upon  the  sixth  day  of  April, 
1894,  or  at  any  other  time,  or  at  aU,"  plaintiffs 
filed  their  claim  of  lien,  containing  a  state- 
ment of  their  demand.  Held,  that  the  answer 
was  but  a  denial  of  the  time  of  filling  the 
notice  of  lien  and  of  its  sufficiency,  and  ad- 
mitted the  allegation  of  the  time  when  the 
building  was  completed. — Lingard  v.  Beta 
Theta  Pi  HaU  Assn.,  6  Cal.  Unrep.  226,  56 
Pac.  58. 

Where,  in  an  action  for  the  foreclosure  of  a 
lien  for  labor  performed  and  materials  fur- 
nished in  the  construction  and  repair  of  a 
canal,  the  complaint  alleges  nonpayment,  and 
the  answer  denies  the  existence  of  the  eon- 
tract  under  which  the  plaintiff  chargee  the 
liability  of  the  defendant,  no  formal  denial  of 
the  allegation  of  nonpayment  is  neeessaiy,  and 
a  finding  of  part  payment  is  within  the  issaes. 
Watterson  v.  Owens  Biver  Ctoal  Co.,  167  Cal. 
370,  139  Pac.  804. 

It  is  not  necessary  that  a  traverse  altoald 
be  expressed  in  negative  terms,  as  it  is  suffi- 
cient if  the  matters  set  forth  in  the  answer 
are  contrary  to  what  is  charged  in  the  com- 
plaint.— Watterson  v.  Owens  Biver  Canal  Co., 
167  Cal.  370,  139  Pac.  804, 

Where  the  plaintiff  in  an  action  to  enforce 
a  mechanic's  lien  alleges  that  the  eleetrieal 
supplies  were  contracted  for  at  an  agreed 
price,  which  it  was  also  alleged  was  a  reeoon- 
able  value  of  the  same,  and  the  answer  of 
the  defendant  with  reference  to  this  pmrtiea- 


SNPOBCEMENT,  VH,  U  115-117. 


6119 


Uir  item  was  in  the  form  of  a  negative 
pre^ant,  this  was  not  a  denial  of  the  alle- 
gation in  the  complaint.  There  was,  in  effect, 
an  admission  that  the  electrical  supplies 
furnished  for  and  used  in  the  bnilding  were 
of  the  Talne  stated  in  the  complaint,  and 
therefore  the  answer  of  the  defendant  raised 
BO  issue  upon  the  subject  of  yalue. — Blanck 
▼.  Commonwealth  Amusement  Corp.,  19  Cal. 
App.  720,  127  Pac.  805,  807. 


In  an  action  on  a  bnilding  contract,  there 
seems  to  be  no  good  reason  why  a  mechan- 
ic's lien  may  not  be  foreclosed  through  the 
agency  of  a  complaint  in  interrention,  pro- 
vided such  lien  is  filed  within  the  prescribed 
time.~Tubbs  y.  DeUllo,  19  Cal.  App.  612,  127 
Pac.  514. 

Bieht  to  file  cross-bill  in  proceedings  to 
foreclose  mechanic's  lien.  9  Ann.  Cas. 
228. 


§116.    OroM-MU  or  croflB-oom^aint. 

Answer  setting  up  a  mechanic's  lien  in  a 
suit  for  foreclosure  of  mo];tgage  is  a  cross- 
complaint  and  entitles  to  foreclosure  of  lien. 
Holmes  t.  Bickett,  56  Cal.  307,  38  Am.  Bep. 
54. 

Cross-complaint  is  not  needed,  but  inter- 
ests of  lienholders  claimed  to  be  prior  may 
be  set  up  by  way  of  answer.  Complaint  must 
contain  a  description  sufficient  to  identify 
the  property. — Germania  B.  ft  L.  Assn.  t. 
Wagner,  61  Gal.  349. 

Cross-complaint  is  not  needed,  but  inter- 
ests of  lieidiolders  claimed  to  be  prior  may 
be  set  np  by  way  of  answer.  Complaint  must 
contain  a  description  sufficient  to  identify  the 
property.— Ferguson  r,  Neville,  W  Cal.  856, 
358. 

In  action  to  foreclose  lien  for  materials 
furnished  for  and  uyed  in  the  construction  of 
a  house  for  the  defendant  a  cross-complaint 
which  alleges  that  the  defendant,  to  avoid 
Htigation,  paid  to  the  plaintiffs,  upon  a  date 
prior  to  that  npon  which  the  complaint  iJleges 
the  contract  for  the  materials  was  made,  a 
sum  of  money  in  excess  of  what  was  then  due 
the  plaintiffs  for  materials  before  that  time 
furnished,  and  which  asks  judgment  for  the 
excess,  does  not  set  up  a  cause  of  action  relat- 
ing to,  or  depending  upon,  the  contract  or 
transactions  upon  which  the  action  was 
brought,  nor  affect  the  property  to  which  it 
relates,  and  is  not  authorized  by  section  442 
of  the  Code  of  Civil  Procedure,  and  a  de- 
murrer thereto  is  properly  sustained. — Clark 
V.  Taylor,  91  Cal.  552,  27  Pac.  860. 

In  a  consolidated  action  to  foreclose 
mechanics'  liens,  which  included  a  last  ac- 
tion by  appellant  and  also  a  prior  action 
by  other  plaintiffs,  in  which  appellant  filed  a 
cross-complaint  to  enforce  his  lien  within 
ninety  days  after  the  expiration  of  a  credit 
given  on  his  claim,  such  cross-complaint  must 
be  deemed  the  commencement  of  an  action  by 
him,  within  the  period  of  limitations  pro- 
vided in  section  1190  of  the  Code  of  Civil 
Procedure;  and  where  defenses  thereto  were 
stipulated,  notwithstanding  it  had  once  been 
stricken  out  and  restored  by  consent,  and 
no  objection  was  made  thereto  upon  the  trial 
of  the  consolidated  action,  and  judgment  was 
rendered  for  appellant  against  the  contractor, 
it  must  be  deemed  upon  appeal  that  the 
eross-complaint  and  all  defenses  thereto  were 
before  the  court  for  its  adjudication. — Hughes 
Bros.  V.  Hoover,  3  Cal.  App.  145,  84  Pac.  681. 


§  116.    Demmrv. 

Objection  to  statement  of  lien  by  another 
lienholder  must  be  taken  by  demurrer,  and 
not  by  objection  to  evidence. — Skillman  v. 
Lachman,  23  Cal.  198,  208,  83  Am.  Dec.  96. 

Where  statements  made  in  a  notice  of  lien, 
which  was  made  part  of  the  complaint  in  a 
proceeding  to  enforce  it,  are  inconsistent 
with  the  statements  made  in  the  complaint, 
and  contradict  them,  the  complaint  is  demur- 
rable.— ^Frazer  v.  Barlow,  63  Cal.  71. 

Where  a  notice  of  claim  of  mechanic's 
lien  by  a  subcontractor  is  made  a  part  of  the 
complaint,  it  is  not  open  to  a  general  demur- 
rer on  the  ground  that  such  notice  fails  to  set 
out  the  plans  and  specifications  of  the  origi- 
nal contract. — Slight  v.  Patton,  96  Cal.  384,  31 
Pac.  248. 

A  general  demurrer  to  complaint  to  re* 
cover  balance  on  a  building  contract,  and  to 
have  it  declared  a  lien,  is  ineffectual,  where 
the  complaint  is  good  at  least  as  to  ail  but 
one  payment. — Knowles  v.  Baldwin,  125  Cal. 
224,  57  Pac.  988. 

§117.    Deposit  in  oOQxt— Bights  aad  UabU- 
ities  of  parties. 

A  county  deposited  money  due  a  eon- 
tractor  in  court,  and  two  creditors  of  the 
contractor,  one  only  of  whom  had  a  lien  on 
the  fund,  together  with  the  contractor,  were 
ordered  to  interplead  for  the  same.  The 
contractor  failed  to  set  up  any  claim  to  the 
fund.  Held,  that  the  bfllance  of  the  fund 
left  after  satisfyins  the  creditor's  lien  should 
be  paid  to  the  other  creditor  to  satisfy  a 
judgment  held  by  him  against  the  contractor, 
instead  of  to  the  contractor. — ^Board  of  Edu- 
cation V.  Blake,  4  Cal.  Unrep.  891,  38  Pac.  536. 

In  an  action  for  the  foreclosure  of  me- 
chanics' liens  against  a  lot  and  a  building 
erected  thereon  under  a  valid  contract,  the 
owner  of  the  property  may  pay  into  court 
the  money  due  from  himself  to  the  con- 
tractor, in  order  to  save  his  property  from 
sale.  Under  section  1183  of  the  Code  of 
CivU  Procedure,  such  unpaid  balance  of  the 
contract  price  is  a  fund  set  apart  for  the 
satisfaction  of  lien  claimants,  and  takes  the 
place  of  the  land,  and  is  to  be  distributed 
among  the  parties  entitled  thereto  accord- 
ing to  their  respective  priorities  and  equities. 
Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  411, 
101  Pac.  307. 

No  lien  claimant  who  fails  to  establish 
his  right  to  a  lien  is  entitled  to  share  in  such 
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fund.  A  judgment,  however,  whieli  aecorde 
him  sneh  right,  after  payment  in  full  of  all 
yalid  liens,  will  not  be  reversed  at  his  in- 
stance, where  neither  the  owner  nor  the  con- 
tractor raises  any  objection  to  such  disposi- 
tion of  the  balanee  of  the  fund. — Stockton 
Lumber  Co.  v.  Sehuler,  155  CaL  411,  101  Pac. 
307. 

§  118.    Immw,  proof  and  variaaee  In  gsneral. 

If  an  owner  of  a  building,  against  whom 
an  action  is  brought  to  enforce  a  mechanic's 
lien  thereon  by  a  party  furnishing  materials 
therefor  to  the  contractor,  desires  to  avail 
himself  of  a  breach  of  the  contract  by  the 
latter,  he  must  make  it  a  part  of  his  defense 
by  proper  averments  in  his  answer. — ^Blethen 
V.  Blake,  44  Cal.  117. 

Denial  of  lien  is  denial  of  a  conclusion  of 
law,  and  raises  no  issue. — ^Bradbury  t.  Cro- 
nise,  46  Cal.  287. 

General  denial  puts  in  issue  only  issuable 
facts,  and  where,  in  an  action  to  enforce  a 
mechanic's  lien,  the  complaint  alleges  that 
the  defendant  has  or  claims  an  interest  in  the 
land  which  is  subject  to  the  lien,  this  allega- 
tion is  wholly  immaterial,  and  a  general  tie- 
nial  does  not  amount  to  a  disclaimer  of  such 
interest,  but  only  puts  in  issue  the  fact  that 
it  was  subject  to  the  lien.— Elder  v.  Spinks, 
63  Cal.  2»3. 

In  an  action  to  enforce  certain  liens, 
where  the  notice  of  lien  alleges  that  H.,  the 
contractor,  purchased  the  goods  both  as  eon- 
tractor  and  as  the  agent  of  the  owner  of  the 
building,  an  allegation  in  the  complaint  that 
he  purcnased  only  as  agent  is  an  immaterial 
variance. — Beed  v.  Norton,  90  Cal.  590,  26 
Pac.  767,  27  Pac.  426. 

A  variance  between  the  record  and  the 
evidence,  as  to  the  value  of  the  materials  fur- 
nished, and  the  way  in  which  they  were  pur- 
chased and  furnished,  is  immaterial. — Beed  v. 
Norton,  90  Cal.  590,  26  Pac.  767,  27  Pac.  426. 

The  fact  that  the  notice  of  liens  de- 
scribes the  building  as  situated  on  a  specified 
number  of  feet  of  a  certain  lot,  while  the  com- 
plaint describes  it  as  situated  on  the  entire 
lot,  causes  no  variance,  and  is  immaterial. — 
Brunner  v.  Marks,  98  Cfal.  374,  33  Pac.  265. 

A  building  contract  provided  for  add- 
ing to  an  old  building  on  a  part  of  a  lot, 
and  the  erection  of  a  new  building  on  the 
other  part.  Mechanics'  liens  were  filed  for 
the  construction  of  additions  to  the  building 
situated  on  that  portion  of  the  lot  covered 
by  the  old  building.  The  complaint  in  an 
action  to  foreclose  such  liens  alleged  that 
the  contractor  agreed  to  provide  all  mate- 
rials, and  change  into  a  two-story  building 
the  one-story  building  then  on  the  premises 
described  (referring  to  the  entire  lot),  and 
such  allegations  were  not  denied.  The  find- 
ings supported  the  allegations,  and  the  judg- 
ment followed  the  findings.  Held,  that  the 
judgment  was  not  open  to  the  objection  that 
it  wM  invalid  because  the  liens  were  filed 


on  a  portion  of  the  building  only. — ^Bnuuier 
V.  Marks,  98  CaL  374,  33  Pac.  265. 

Where  subcontractors  have  guaranteed  the 
contractor's  performance,  his  failure  to  per- 
form and  the  guaranty  must  be  specially 
pleaded  to  an  action  by  the  subcontractors  to 
enforce  their  lien. — ^Kelley  v.  Plover,  103  Cal. 
35,  36  Pac.  1020. 

The  fact  that  a  subcontractor  is  entitled, 
under  Code  of  Civil  Procedure,  section  1184, 
where  the  original  contract  is  void,  to  en- 
force his  claim  of  lien  against  the  owner,  does 
not  render  him,  as  to  tne  owner,  an  original 
contractor,  so  as  to  create  a  variance  from 
his  complaint  as  a  subcontractor. — Coss  ▼. 
McDonough,  111  Cal.  662,  44  Pac.  325. 

An  allegation  that  "said  buildings  are  in 
an  unfinished  condition;  that  work  ceased 
thereon  on  or  about  the  first  day  of  April, 
1894,  and  has  not  been  resumed" — is  suffi- 
cient, in  regard  to  the  time  of  the  cessation 
of  the  work,  in  absence  of  a*  special  demur- 
rer  thereto,  to  admit  proof  of  a  finding  of 
the  exact  date  of  such  cessation. — San  Joa- 
quin Lumber  Co.  v.  Welton,  115  CaL  1,  46 
Pac.  735,  1057. 

Effect  of  variance  between  pleading  and 
proof  is  not  governed  by  same  rules  as  in  ease 
of  variance  between  notice  of  lien  and  proof. 
Santa  Monica  etc.  Co.  v.  Hege,  119  CaL  376, 
380,  51  Pac.  555. 

Code  of  Civil  Procedure,  section  1184,  pro- 
vides that  no  payment  made  on  a  budding 
contract  prio^  to  the  time  when  the  same  is 
due  under  tfie  contract  shall  defeat  any  lien 
in  favor  of  anvone  save  the  contractor,  bni 
such  payment  snail  be  deemed  as  if  not  made. 
Held,  that  where  payments  were  made  on  a 
contract  before  the  time  required,  and  a  ma- 
terialman sued  to  establish  a  lien,  the  eom- 
plaint  alleging  that  there  was  due  the  con- 
tractor the  sum  prematurely  paid,  the 
allegation  sufficiently  raised  an  issue  as  to  the 
premature  character  of  the  payment.— Ganahl 
V.  Weir,  130  Cal.  237,  62  Pac.  512. 

Though  a  materialman,  suing  the  owner  of 
a  building  for  failure  to  have  a  bond  of  the 
contractor  filed,  alleges  nonpa3rment  of  the 
claim  for  materials  fumished,  it  is  enough 
for  him  to  prove  the  debt,  and  defendant  has 
the  burden  of  proving  payment.— Oibbs  v. 
Tally,  6  Cal.  Unrep.  621,  63  Pac.  168. 

A  claim  for  a  mechanic's  lien  stated  that 
the  material  was  to  be  paid  for  within  sixty 
days  from  the  time  of  the  purchase  of  each 
item,  and  if  not  paid  for  within  such  time 
to  draw  interest  at  ten  per  cent,  and  the 
agreed  statement  of  account  read  in  evidence 
was  the  same,  except  that  it  omitted  the 
reference  to  the  rate  of  interest,  and  the 
court  found  that  the  claim  attached  to  the 
complaint  contained  a  true  statement  of 
the  demand.  Held,  that  the  objection  that 
there  was  a  variance  between  the  claim  and 
the  evidence  and  findings  cannot  be  sustained. 
Judgment,  131  CaL  132,  61  Pac.  273,  modified. 
HcClain  v.  Button,  131  CaL  138,  68  Vae.  188; 
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Continental  Bldg.  Assn.  t.  Holt,  131  GaL  132, 
83  Pae.  182. 

XTpon  the  eoniolidation  of  several  actions 
to  foreclose  mechanics'  liens,  there  is  only 
a  single  action  by  Uie  respective  plaintiffs 
against  the  defendants,  and  the  decision 
thereon  is  to  be  made  as  if  the  cause  of 
action  had  been  presented  in  a  single  com- 
plaint, and  is  to  be  embodied  in  a  single  set 
of  findings,  in  which  all  facts  in  issue  in  the 
consolidated  action  are  to  be  incorporated; 
and  an  issue  as  to  the  amonnt  of  the  Inn  a 
necessary  for  the  convenient  use  and  occu- 
pation of  the  building,  tendered  in  any  of 
the  original  complaints,  and  the  findings  and 
judgment  thereon,  operate  in  favor  of  all  of 
the  plaintiffs  in  the  same  manner  as  if  they 
had  originally  joined  as  plaintiffs  in  bringing 
the  action  and  raising  such  issua. — Union 
Lumber  Co.  v.  Simon,  150  Cal.  751,  89  Pac. 
1077,  1081. 

There  is  no  material  variance  between  a 
statement  in  the  claim  of  lien  of  a  material- 
man that  the  contractor  agreed  to  pay  for 
the  same  at  the  current  market  or  list  prices 
at  a  certain  place  on  demand,  and  his  evi- 
dence, which,  taken  as  a  whole,  indicated 
that  the  materials  were  to  be  paid  for  on 
demand  after  delivery,  but  that  it  was  his 
practice  not  to  make  such  demand  until  after 
the  completion  of  the  building. — San  Pedro 
Lomber  Co.  v.  Schroeter,  156  Cal.  158;  103 
Pae.  888. 

The  lien  claimants  made  a  prima  facie  case 
by  proof  that  the  owner  posted  no  notice 
avoiding  his  liability  within  ten  days  after 
knowledge  that  the  work  had  fully  begun 
npon  the  owner's  property.  If  the  holidays 
extended  the  owner's  time,  and  the  owner 
made  due  and  formal  protest  by  posting  such 
notice  after  they  were  ended,  that  would  be 
mntter  for  the  owner  to  show  affirmatively, 
which  he  failed  to  show. — John  B.  Gentle  ft 
Co.  V.  Britton,  158  Cal.  328,  111  Pac.  9. 

Where  the  complaint  shows  a  cessation  of 
work  by  the  contractor  for  more  than  thirty 
days,  before  the  notice  of  cessation  of  work 
was  given,  and  that  work  was  commenced  by 
the  owner  after  such  notice,  and  the  answer 
admits  and  reaffirms  such  facts,  the  question 
whether  there  had  been  a  cessation  of  labor 
for  a  period  of  thirty  days  was  npt  an  issue  in 
the  case,  and  the  finding  in  conflict  with  the 
admission  of  the  pleadings  cannot  be  consid- 
ered.—Bobison  V.  Mitchel,  159  Cal.  581,  114 
P^c.  984. 

Where  the  terms  of  the  contract  are  ad- 
mitted by  the  pleadings,  a  claim  of  variance 
between  the  ideadings  and  proof,  based  upon 
the  theory  tnat  the  evidence  shows  a  sale 
for  an  agreed  price,  is  not  tenable.-— National 
Iiumber  Co.  v.  Bipple,  166  Cal.  506,  137  Pac. 
236. 

Where  the  complaint  alleged  the  assign- 
ment to  plaintiff  of  a  claim  of  lien,  and  the 
ownership  thereof  by  plaintiff,  and  the  denial 
of  the  answer  was  pregnant  with  an  admis- 
sion of  these  alle^tions,  it  was  unnecessary 
to  produce  any  evidence  on  the  subjeet  ef  the 


assignment. — Newell  v.  Brill,  2  Cal.  App.  61, 
83  Pac.  76. 

Under  a  contract  providing  that  the  eon- 
tractors  would  do  the  "gas-fittinff  and  plumb- 
ing" in  the  building  for  six  hundred  and 
fourteen  dollars,  where  the  complaint  fore- 
closing a  lien  therefor  alleged  that  the  con- 
tractors "agreed  to  do  all  of  the  work  and 
furnish  all  the  materials  necessary  to  com- 
plete the  plumbing  work  in  said  building, 
according  to  the  plans  agreed  upon  between 
said  parties,"  for  an  agreed  price  of  six  hun- 
dred and  fourteen  dollars,  and  the  claim  of 
lien  accorded  with  the  complaint,  there  whs 
no  fatal  variance  between  the  contract  on 
the  one  hand,  and  the  claim  of  lien  and  com- 
plaint on  the  other,  as  no  person  could  be 
misled  by  the  omission  of  the  word  "gas-fit- 
ting" in  the  claim  of  lien. — Newell  v.  Brill, 
2  Cal.  App.  61,  83  Pac.  76. 

^here,  at  the  trial,  the  complaint  which 
made  a  claim  for  "extra  work  and  materials" 
was  amended  by  striking  out  the  reference 
to  "extra  materials,"  of  which  there  was  no 
proof,  and  nothing  was  allowed  on  account 
of  "extra  materials,"  a  variance  complained  of 
in  reference  to  "extra  materials"  is  without 
force.— Newell  v.  Brill,  2  Cal.  App.  61,  83 
Pac.  76. 

The  statement  of  the  contract  in  a  notice 
of  lien  for  materials  furnished  to  the  con- 
tractor that  the  price  agreed  to  be  paid  there- 
for was  the  current  market  value  of  the 
materials  is  not  rendered  untrue  by  reason 
of  the  mere  fact  proved  that  the  aggregate 
value  of  the  materials  was  ascertained  before 
delivery,  and  was  included  in  a  listed  bill 
showing  an  aggregate  amount.— San  Pedro 
Lumber  Co.  v.  West,  3  Cal.  App.  757,  86  Pac. 
993. 

Where  the  contract  was  correctly  stated 
in  the  notice  of  lien  as  a  contract  to  furnish 
all  the  materials  to  be  used  in  the  building, 
the  amount  required  to  complete  the  structure 
not  being  disclosed,  the  fact  that  the  con- 
tractor afterward  violated  his  contract  and 
purchased  some  lumber  from  another  party 
does  not  render  untrue  the  statement  of  the 
contract,  either  in  the  complaint  or  in  the 
notice  of  lien,  and  cannot  preclude  the  fore- 
closure of  the  lien  by  plaintiff  for  all  of  the 
materials  actually  furnished  by  the  plaintiff 
to  be  used  in  the  construction  of  the  building, 
and  which  were  so  used. — San  Pedro  Lumber 
Co.  V.  West,  3  Cal.  App.  757,  86  Pac.  993. 

Where  the  notice  of  lien  incorrectly  stated 
that  one  of  the  terms  of  the  contract  was 
based  upon  the  reasonable  market  value,  in- 
stead of  a  special  promise  to  pay  a  fixed 
amount,  and  where  the  finding  of  the  court 
that  this  statement,  though  incorrect,  was  not 
made  fraudulently;  does  not  show  that  the 
price  fixed  was  not  the  market  price,  and  the 
evidence  shows  without  contradiction  that 
this  was  the  fact  in  the  case,  the  statement 
in  the  notice  of  lien  is  substantially  true, 
which  is  all  that  is  required  to  give  it  valid- 
ity.— Star  Mill  and  Lumber  Go.  t*  Porter,  4 
Cal.  App.  470,  88  Pae.  497. 
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The  fact  that  the  finding  showi  a  less 
sum  due  than  that  elaimed  in  the  eomplaint, 
as  well  as  in  the  notice  of  lien,  shows  no 
material  variance.  The  doctrine  of  variance 
in  relation  to  the  pleadings  has  no  application 
to  the  notice  of  lien,  and  it  is  sufficient  that 
the  statement  in  the  notice  of  lien  is  true 
to  the  extent  of  the  amount  found  due. — 
Star  Mill  and  Lumber  Co.  y.  Porter,  4  CaL 
App.  470,  88  Pac.  497. 

In  an  action  to  foreclose  liens  for  materials 
furnished  to  the  contractor,  a  variance  be- 
tween the  amount  stated  in  the  notice  of 
lien  and  a  less  amount  claimed  in  the  com- 
plaint is  immaterial. — Star  Mill  and  Lumber 
Co.  V.  Porter,  4  Cal.  App.  470,  88  Pac.  497. 

Where  the  proper  description  of  the  land 
of  the  owner  of  the  building  constructed  on 
which  the  lien  was  claimed  was  "lot  4  in 
Block  C  of  the  Pellissier  Tract,"  and  the 
notice  of  Uen  misstated  it  as  "lot  4  in  Block 
6  of  the  Pellissier  Tract^"  but  the  complaint 
alleged  that  the  description  was  sufficient  for 
identification,  and  the  answer  did  not  deny  it, 
no  finding  on  that  question  was  required,  and 
the  admission  of  the  pleadings  must  control. 
Patten  ft  Davies  Lumber  Co.  v.  Gibson,  9  Cal. 
App.  23,  98  Pac.  37. 

A  variance  in  the  complaint  as  to  the  owner 
from  the  name  stated  in  the  notice  of  Uen, 
and  an^  misnomer  of  the  true  owner  in  the 
complaint,  are  not  material,  where  the  answer 
raised  no  issue  thereupon  although  the  evi- 
dence shows  the  variance. — Lucas  v.  Gobbi, 
10   CaL   App.   648,   103   Pac.    157. 

A  discrepancy  between  the  finding  and  the 
proof  that  the  building  was  completed  No- 
vember 27,  1906,  is  immaterial,  since  no  no- 
tice of  the  completion  of  the  building  was 
filed,  and  on  the  basis  of  the  proof,  the  notice 
of  lien  was  filed  within  the  ninety  days  al- 
lowed therefor,  after  the  actual  completion 
of  the  building. — Lucas  v.  €k>bbi,  10  CaL  App. 
648,    103    Pac.    157. 

The  purpose  of  proof  of  the  original  re- 
corded claim  of  liens  is  not  to  prove  its  con- 
tents, but  to  establish  that  notice  has  been 
given  as  reauired  by  law.  It  is  entitled  to 
admission  wnen  it  is  shown  that  it  complies 
with  the  statutory  requirements. — Nofaiger 
Lumber  Co.  v.  Solomon,  13  Cal.  App.  621,  110 
Pac.  474. 

In  an  action  to  foreclose  a  mechanics'  lien 
the  request  of  the  owners  to  be  permitted  to 
show  tnat  they  actually  retained  twenty-five 
per  cent  of  the  contract  price,  though  the 
terms  of  the  contract  did  not  provide  there- 
for, was  properly  denied.  An  unrevealed  in- 
tention to  retain  that  amount,  or  the  actual 
intention  to  retain  the  same,  is  not  a  com- 
pliance with  section  1184  of  tne  Code  of  Civil 
Procedure,  which  requires  that,  by  the  terms 
of  the  contract,  twenty -five  per  cent  of  the 
whole  contract  ^rice  shall  be  made  payable 
as  therein  provided.  Evidence  of  the  re- 
tention of  the  full  amount,  without  such  a 
proviaion  in  the  contract,  was.  therefore,  im- 
material.— Nofaiger  Lumber  Co.  v.  Solomon. 
18  CaL  App.  621|  110  Pae.  474. 


There  was  no  variance  between  the  plain- 
tifTs  complaint  and  claim  of  lien  and  the  e^- 
dence  that  the  surety  guaranteed  its  account, 
which  was  a  separate  transaction  between 
plaintiir  and  the  surety,  with  which  the  eon- 
tractor  had  nothing  to  do,  and  was  no  part 
of  the  terms  and  conditions  of  the  contract 
between  plaintiff  and  the  contractor.  The 
guaranty  had  reference  only  to  the  means 
adopted  by  the  plaintiff  to  secure  for  itself 
indemnity  against  loss  in  furnishing  materials 
to  the  contractor. — ^Barrett-Hicks  Go.  v.  Qlaa, 
14  Cal.  App.  289,  111  Pac.  760. 

It  is  an  established  rule  of  practice  that 
where  a  party  desires  to  rabe  a  question  as  to 
any  variance  between  the  allegationa  of  a 
pleading  and  proof  offered  at  the  trial,  aueh 
objection  must  be  presented  in  the  trial  court, 
else  it  is  waived  and  cannot  be  urged  upon  ap- 
peal.—California  Portland  Cement  Co.  ▼. 
Wentworth  Hotel  Co.,  16  Cal.  App.  692,  118 
Pae.  103,  113. 

In  a  consolidated  action  to  foreclose  me- 
chanics' liens,  a  variance  between  the  com- 
plaint of  one  liek  claimant  alleging  an  unre- 
corded contract  with  the  owner  and  proof  and 
findings  that  the  alleged  contractor  waa 
merely  a  purchasing  agent  of  the  owner  is  im- 
material, where  no  objeetion  was  raised  to  the 
introduction  of  evidence  to  prove  the  true  re- 
lation between  the  parties  on  the  ground  of 
such  variance.^^ISalifomia  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  CaL  App.  692, 
118  Pac.  103,  113. 

Where  the  notice  of  lien  staled  the  terms  of 
the  contract  for  materials  furnished,  as  to  be 
paid  for  in  installments  on  the  delivery  of  the 
materials,  at  the  various  dates  of  delivery, 
and  the  proof  showed  a  contract  that  p^ment 
was  to  be  made  on  the  tenth  day  of  each 
month  for  all  material  delivered  during  the 
preceding  month,  there  was  a  material  vari- 
ance between  the  notice  of  lien  and  the  proof, 
which  was  fatal  to  the  lien  so  claimed.— Cali- 
fornia Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 

The  answer  does  not  deny  that  a  valid  con- 
tract was  entered  into  between  the  parties 
for  the  buildinff  work  in  question,  and  where 
the  contract  offered  and  received  in  evidence 
is  not  materially  different  from  the  contract 
pleaded  in  the  complaint,  the  only  difference 
being  as  to  the  price  to  be  paid  for  the  work, 
the  variance  is  not  material. — Christenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  37,  118 
Pac.  466. 

Where  it  does  not  appear  how  the  variance 
between  the  pleaded  and  the  proved  contract 
could  have  misled  or  prejudiced  the  defendant 
in  the  preparation  of  his  defense,  the  variance 
must  De  treated  as  immaterial  on  that 
ground. — Christenson  Lumber  Co.  v.  Buckley, 
17  Cal.  App.  37,  118  Pac.  466. 

In  this  action  to  foredoee  a  lien  for  ma- 
terials furnished  to  a  contractor,  after  notice 
to  the  owner  of  the  buildinff  to  withhold  the 
money  due  therefor  from  the  owner  to  the 
contractor,  it  is  hdd  that  it  was  prejudicially 
erroneooa  to  grant  a  nonsuit  of  the 
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JiB  the  absence  of  stated  gronnda  for  the 
motion;  and  that;  if  it  had  been  specified 
as  a  ground  of  the  motion  that  there  was  a 
variance  between  the  complaint  and  the  proof 
as  to  the  contract,  the  trial  court  should  have 
exercised  a  proper  discretion  to  correct  the 
defect  by  an  amendment  of  the  complaint  to 
conform  to  the  proof.— Ghristenson  Lumber 
Co.  T.  Buckley,  17  Cal.  App,  37,  118  Pac.  466. 

A  claim  of  lien  must  contain  a  true  state- 
vneat  o^  the  facts  required  by  the  statutOi 
and  unless  so  stated  the  variance  is  fatal; 
bat  a  variance  between  the  pleading  and 
proof  is  not  material,  unless  the  adverse 
party  has  been  thereft>y  misled  to  his  preju- 
dice.— Acme  Lumber  Go.  v.  Wessling,  19  Cal. 
App.  406,  126  Pac.  167. 

In  an  action  to  foreclose  a  mechanic's  lien, 
the  fact  that  the  evidence  disclosed  that  the 
boildinff  was  constructed  for  an  agreed  price, 
while  the  claim  of  lien  stated  that  the  work 
performed  and  material  supplied  was  to  be 
paid  for  on  the  basis  of  their  reasonable 
value,  it  was  held  that  this  did  not  consti- 
tute a  variance,  inaemuch  as  the  evidence 
showed  that  the  prices  charged  were  the  pre- 
vailing market  prices  at  the  time  the  labor 
waa  performed  and  the  material  furnished. — 
Acme  Lumber  Co.  v.  Wessling,  19  Gal.  App. 
406,  126  Pac.  167. 

In  an  action  to  foreclose  a  mechanic's  lien, 
where  the  complaint  proceeded  upon  the  the- 
ory that  the  claim  of  lien  was  founded  upon 
a  single  contract,  while  the  evidence  showed 
that  in  fact  the  lien  was  founded  upon  sev- 
eral separate  contracts,  it  was  held  that  the 
variance  was  not  material,  inasmuch  as  the 
defendant  was  not  prejudiced  thereby,  and 
was  not  thereby  prevented  from  availing 
himself  of  any  defense  he  may  have  had  to 
the  action. — Acme  Lumber  Co.  v.  Wessling, 
19  Cal.  App.  406,  126  Pac.  167. 

Where,  in  an  action  to  enforce  a  mechanic's 
lien,  the  several  items  are  founded  upon  the 
statement  of  an  agreed  price  for  the  ma- 
terials furnished,  while  the  evidence  shows, 
in  8om«  instances,  that  no  price  was  agree<1 
upon,  yet  the  evidence  shows  that  the  al- 
leged agreed  price  of  the  materials  furnished 
in  every  instance  was  a  reasonable  value 
thereof,  the  statement  of  the  terms  of  the 
several  contracts  as  set  forth  in  the  several 
elaaaes  of  liens  was  substantially  correct,  and 
the  variance,  if  any,  must  be  held  to  be  im- 
material.— ^Blanck  v.  Commonwealth  Amuse- 
ment Corp.,  19  Cal.  App.  720,  127  Pac.  805, 
808. 

In  an  action  to  foreclose  such  lien,  the  mere 
fact  that  the  lien  speaks  of  the  work  de- 
tailed therein  as  an  ''improvement"  cannot  be 
regarded  as  creating  a  substantial  variance 
between  the  lien  and  the  proof. — ^Hardwood 
Interior  Co.  t.  Bull,  24  Cal.  App.  129,  140 
Pae.  702. 

1 1X9.    Fatal  TaiiaBeea. 

A  complaint  in  an  action  to  enforce  a  me- 
ehanie's  lieui  in  which  the  special  contract 


between  contractor  and  owner  is  stated,  can 
be  changed  by  amendment  into  an  action  on 
the  contract,  in  which  the  contract  may  be 
counted  on  specially,  or  the  common  counts 
in  indebitatus  assumpsit  may  be  used,  and 
the  special  contract  is  admissible  in  evidence 
under  the  common  counts. — Castagnino  v. 
Balletta,  82  Cal.  250,  23  Pac.  127. 

If  the  contract  continues  executory,  or  the 
mode  of  payment  is  other  than  in  money, 
the  plaintiff  must  declare  specially;  but  if  the 
contract  is  fully  executed  on  the  part  of  the 
plaintiff,  and  payment  was  to  be  in  money, 
the  plaintiff  may  elect  either  to  declare  spe- 
cially or  upon  the  common  counts,  though 
the  common  counts  cannot  be  used  until  a 
term  of  credit  given  has  expired.  The  com- 
mon counts  may  be  used  if  the  contract  has 
been  partly  performed,  and  then  extinguished 
bv  consent  or  by  acts  of  the  defendant  giving 
plaintiff  liberty  to  treat  it  as  at  an  end.  If 
the  defendant  has  accepted  and  enjoyed  the 
benefits  of  what  was  done  under  a  special 
agreement,  which  was  departed  from,  and  not 
done  in  tne  stipulated  time  or  manner,  the 
plaintiff  cannot  recover  upon  the  contract, 
but  may  recover  the  reasonable  value  of  the 
benefit  to.  the  defendant. — Castagnino  t. 
Balletta,  82  CaL  250,  23  Pac.  127. 

In  an  action  to  enforce  a  mechanic's  lien, 
the  contract  alleged  was  to  furnish  materials 
and  erect  a  certain  building  on  defendant's 
land,  while  the  proofs  showed  that  the  work 
was  done  to  raise  up,  move  back,  and  repair 
two  houses.  Held,  that  plaintiff  could  not 
recover. — Eaton  v.  Malatesta,  92  CaL  75,  28 
Pae.  54. 

Where  the  complaint  for  the  foreclosure  of 
a  lien  alleged  tnat  the  building  was  situ- 
ated on  "lot  6,"  and  the  proofs  showed  that 
a  portion  stood  on  lot  7,  the  complaint  should 
have  been  amended  to  conform  to  the  proofs, 
and  a  decree  should  not  have  been  entered 
for  a  sale  only  of  that  portion  of  the  build- 
ing on  lot  6. — "Willamette  Steam  Mills  Go. 
V.  Kremer,  94  CaL  205,  29  Pac.  633. 

Where  the  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  alleges  that  there  was 
no  contract  between  the  owner  and  the  per- 
son who  erected  the  building,  there  can  be 
no  judgment  on  proof  that  there  was,  and 
it  is  error  for  the  court,  on  finding  the  latter 
and  without  an  amendment,  to  render  judg- 
ment for  the  plaintiff  to  the  extent  of  twenty- 
five  per  cent  of  the  contract  price,  which 
the  owner  failed  to  keep  back,  as  required 
by  the  statute. — Beed  v.  Norton,  99  Cal.  617, 
34  Pac.  333. 

Where  the  complaint  and  claim  of  lien 
state  that  the  work  was  done  for  an  agreecl 
price,  and  the  evidence  shows  no  price  was 
agreed  on,  there  is  a  fatal  variance. — Wagner 
T.  Hansen,  103  Cal.  104,  37  Pac.  195. 

When  the  claim  and  notice  of  lien  stated 
that  the  contract  on  which  a  lien  is  based 
was  made  with  the  wife,  and  the  complaint 
alleges  that  it  was  made  with  both  husband 
and  wife,  the  variance  is  fatal  to  the  ad- 
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mission  of  the  lien  claim  and  notice  in  evi- 
denee.— Palmer  v  Lavigne,  104  CaL  30,  37 
Pac.   775. 

Where  the  claim  of  mechanic's  lien^  and 
the  complaint  in  an  action  to  foreclose  the 
lien,  alleged  a  contract  to  pay  plaintiff  three 
dollars  and  fifty  cents  per  day,  and  a  contract 
to  pay  the  reasonable  value  of  his  services 
was  proved,  and  such  value  was  shown  to 
be  two  dollars  and  eighty-four  cents  per  day, 
the  variance  is  fatal. — Jones  v.  Shuey,  5  Cal. 
XJnrep.  17,  40  Pac.  17. 

In  an  action  to  enforce  a  lien  for  material 
furnished  contractor,  the  complaint  alleged 
the  contract  to  have  been  for  the  payment 
of  the  reasonable  value  of  the  material  fur- 
nished, by  order  given  on  tiie  owner  of  the 
building,  whereas  the  evidence  showed  that 
the  contractor  purchased  on  his  own  credit, 
for  a  fixed  price.  Held,  that  there  was  a 
variance. — Wilson  v.  Hind,  113  Cat  357,  45 
Pac.   695. 

A  notice  for  a  building  lien,  alleging  that 
it  was  agreed  that  a  specified  portion  of  the 
materials  for  which  the  lien  is  claimed  were 
to  be  paid  for  in  sixty  days,  will  not  entitle 
the  claimant  to  a  lien,  where  it  appears  on 
the  trial  that  no  specific  agreement  as  to 
time  of  payment  was  made. — McClain  v.  Hut- 
ton,  131  Cal.  132,  61  Pac.  273,  63  Pac.  182, 
622;  Continental  B.  ft  L.  Assn.  v.  Holt,  131 
Cal.  132,  61  Pac.  273,  63  Pac.  182,  622. 

Wliere  the  claim  of  lien  made  by  a  material- 
man stated  a  contract  to  deliver  the  material 
at  the  reasonable  market  value,  but  on  trial 
it  appeared  that  the  contract  called  for  cer- 
tain prices,  the  variance  was  fatal. — ^P.  A. 
Buell  ft  Co.  V.  Brown,  131  Cal.  158,  63  Pac. 
167. 

The  technical  doctrine  of  variance  does  not 
apply  to  the  statement  of  the  contract  in  the 
notice  of  lien,  all  that  is  required  being  that 
the  statement  of  the  contract  therein  shall  be 
substantially  ttrue.  A  statement  made  as  to 
the  terms  of  the  contract  which  is  shown  to 
accord  substantially  with  the  actual  market 
value  cannot  mislead  the  owner  to  his  preju- 
dice, though  the  contract  is  merely  implied 
to  pay  the  market  value. — Lucas  v.  Bea,  10 
Cal.  App.  641,  102  Pac.  822. 

Although  the  complaint  merely  alleges  that 
the  materials  were  furnished  for  the  con- 
struction of  a  "dwelling,"  the  fact  that  some 
of  the  materials  were  furnished  for  the  con- 
struction of  a  "woodshed"  on  the  same  prop- 
erty does  not  show  a  material  variance,  the 
"woodshed"  being  justly  considered  as  part 
of  the  "dwelling."— Lucas  v.  Gobbi,  10  Cal. 
App.  648,  103  Pac.  157. 

§  120.    Presumptions  and  bnxden  of  proof. 

Where  ^arty  foreclosing  mechanic's  lien 
avers  privity  over  mortgage  lien,  which  is 
denied,  mortgagee  has  burden  of  proving  priv- 
ity of  his  lien. — Harmon  v.  Ashmead,  68  Cal. 
323,  9  Pac.  183. 

Where  a  lien  is  assailed  on  the  ground  that 
work  had   formerly  ceased  for  a  period  of 


thirty  days  before  the  last  cessation  of  work, 
the  burden  is  on  the  owner  of  the  building  to 
show  that  such  cessation  actually  occurred, 
and  it  is  not  enough  to  show  that  it  might 
have  occurred. — Marble  Lime  Co.  v.  Lords- 
burg  Hotel  Co.,  96  Cal.  332,  31  Pac.  164. 

In  support  of  a  finding  that  all  the  realty 
described  in  a  complaint  for  the  enforce- 
ment of  a  mechanic's  lien  was  necessary  for 
the  convenient  use  and  "enjoyment"  of  the 
building  in  question,  it  will  be  presumed,  in 
the  absence  of  evidence  as  to  the  size  of  the 
lot,  that  the  whole  of  it  was  necessary  for 
the  convenient  use  and  "occupation"  of  such 
building,  there  being  no  material  distinction 
between  the  two  words  quoted,  in  the  con- 
nection in  which  they  were  used. — Ward  v. 
Crane,  118  Cal.  676,  50  Pac.  839. 

It  was  not  incnmbent  on  the  plaintiff  to 
prove  nonpayment  of  the  amount  of  liens 
claimed;  but  the  burden  of  proving  payment 
rested  upon  the  defendants.  There  is  no 
change  in  this  state  of  the  coinmon-law  rule 
upon  this  subject. — ^Barrett-Hicks  Co.  v.  Glas, 
14  Cal.  App.  289,  111  Pac.  760. 

Where  the  settlement  by  the  owner  with 
the  contractor  included  a  settlement  of  all 
claims  against  the  owner,  with  the  exception 
of  the  plaintiff's  claim,  it  must  be  presumed 
that  the  owner  was  allowed,  as  against  the 
contractor  in  such  settlement,  all  that  he 
was  entitled  to,  including  all  claim  he  mi^t 
have  for  a  reduction  ox  the  contract  price 
in  consequence  of  delay;  and  after  snch  full 
settlement  of  all  other  claims  the  owner  can- 
not urge  any  abatement  of  the  plaintiff's 
claim. — Mannix  v.  Wilson,  18  Cal.  App.  595, 
123  Pac.  981. 

Where  a  mechanic's  lien  was  sought  to  be 
foreclosed  upon  a  building  constructed  at  a 
time  when,  under  section  1183  of  the  Code 
of  Civil  Procedure,  as  it  then  stood,  no  eon- 
tract  of  one  thousand  dollars  or  less  need 
be  recorded,  and  the  complaint  to  enforce 
the  lien  failed  to  state  the  contract  price, 
which  does  not  appear  in  the  record,  it  most 
be  presumed,  under  the  rule  for  the  con- 
struction of  pleadings,  that  the  contract  was 
for  one  thousand  dollars  or  under^  and  was 
valid. — National  Lumber  Co.  v.  Wickliffe,  19^ 
Cal.  App.  234,  125  Pac.  357. 

Burden  of  proof  in  action  betweeia 
owner  and  contractor  as  to  claims  of 
mechanics  and  materialmen  volun- 
tarily paid  by  owner.  44  L.  B.  A.  (N". 
S.)  80. 

Proof  of  notice.     13  L.  B.  A.  704. 

§121.    Admlssibflity  of  evldenoOb 

Where  plaintiffs  have  introduced  evidenee 
that  the  work  for  which  they  claim  a  Ilea 
was  well  done,  defendants  are  entitled  t;o 
show  that  it  Was  not  done  in  a  good  and. 
workmanlike  manner. — ^Hagman  v.  Willismsy 
88  Cal.  146,  25  Pac.  1111. 

In  an  action  for  the  reasonable  vslue    of 
labor  done  and  materials   furnished  in    tke 
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ereetioB  of  a  building  where  the  defendant 
alleges  that  the  work  done  and  materiale 
furnished  were  in  pursuance  of  a  written 
contract,  a  finding  by  the  court  that  the  al- 
leged contract  never  had  been  recordsd,  and 
was  therefore  wholly  void,  is  equivalent  to 
I  finding  that  there  was  no  written  con- 
tract, and  that  no  labor  was  done  or  ma- 
terials furnished  under  it;  and  it  is 
immaterial  whether  the  work  and  materials 
were  or  were  not  in  accordance  with  the 
terms  of  the  unrecorded  written  contract.-— 
Rebman  v.  San  Gabriel  Valley  Land  and 
Water  Co.,  95  Cal.  390,  30  Pac.  564. 

In  an  action  to  foreclose  a  mechanic's 
lien,  where  the  plans  and  specifications  were 
mskde  a  part  of  the  building  contract,  and 
were  not  filed  as  required  by  Code  of  Civil 
Procedure,  section  1183,  and  were  therefore 
"wholly  void,  and  no  recovery  shall  be  had 
thereon,"  though  the  contract  was  void,  it 
might  be  used  as  evidence  to  show  the  char- 
acter of  the  building  to  be  erected,  and 
thereby  furnished  the  test  by  which  it  could 
he  known  when  the  building  was  completed, 
and  the  time  when  lien  proceedings  should 
be  begun. — ^Barker  ▼.  Doherty,  97  CiJ.  10,  31 
Pac.  1117. 

Where  the  rights  of  materialn^n  to  en- 
force a  lien  upon  a  building  has  been  lost 
by  failure  to  file  their  claims  of  lien  in 
time,  it  is  immaterial  to  them  or  to  their 
assignee  whether  any  portion  of  the  moneys 
due  to  the  contractor  was  unpaid  at  the 
time  he  had  entered  into  the  contract,  or 
whether  the  owner  made  a  proper  disposition 
of  the  unpaid  portion  of  the  contract  price. 
Johnson  v.  La  Grave,  102  Cal.  324,  36  Pac. 
651. 

Upon  consolidation  of  several  foreclosure 
suits  plaintiffs  become  actors  in  the  suit 
against  each  other,  and  each  is  entitled  to 
reduce  or  avoid  the  lien  of  the  others  by 
evidence  having  that  effect. — Kennedy  etc. 
Co.  ▼.  Dusenbery,  116  Cal.  126,  47  Pac.  1008. 

A  contract  for  a  building,  though  void 
for  the  want  of  filing,  may  be  looked  to  to 
determine  that  the  work  of  excavation  of 
the  lot  for  the  building  done  by  a  subcon- 
tractor, was  part  of  the  work  of  construction 
of  the  proposed  building. — Macomber  v,  Bige- 
low,  126  Cal.  9,  58  Pac.  312. 

Where  a  contractor  has  abandoned  a  house 
before  its  completion,  in  a  suit  by  material- 
men to  enforce  liens  against  the  building, 
it  is  error  to  reject  evidence  by  defendant 
as  to  the  value  of  the  work  and  materials 
furnished  by  the  contractor,  estimated  by 
the  standard  of  the  whole  contract  price, 
and  what  would  be  the  rieasonable  cost  of 
eompleting  the  building  according  to  the 
speeifications  of  the  original  contract,  on 
the  ground  that  such  evidence  was  imma- 
terial and  irrelevant,  because  the  work  on 
the  building  was  not  resumed  within  thirty 
days  after  the  abandonment,  as  such  evi- 
denee  was  necessary  to  determine  the  extent 
of  the  owner's  liability, — MacDonald  ▼. 
Hayes,  132  CaL  490,  64  Pac.  850. 


Where,  in  an  action  to  foreclose  a  me- 
chanic's lien,  it  is  stipulated  that  defendant 
was  at  all  times  represented  b^  her  father  as 
her  agent  in  all  the  matters  in  controversy, 
that  proof  of  such  agency  is  unnecessary^ 
and  that  her  father  attended  to  all  business 
with  plaintiff,  evidence  that  such  father  told 
witness,  when  he  wanted  materials,  to  order 
them,  and  that  when  materials  were  wanted 
the  father  either  ordered  them  or  directed 
the  witness  to  do  so,  is  admissible  to  show 
authority  for  supplying  extra  materials.-^ 
Linck  V.  Johnson,  6  Cal.  Unrep.  817,  66  Pac. 
674. 

A  custom  among  builders  to  do  work  in 
a  particular  way  cannot  prevail  as  against 
a  contrary  provision  of  the  contract;  and 
the  exclusion  of  evidence  of  such  a  custom 
will  not  be  deemed  material,  when  the  rec- 
ord on  appeal  fails  to  contain  any  copy  of 
either  the  contract  or  specifications  in  ac- 
cordance with  which  the  work  purported  to 
be  done. — Seheerer  ft  Co.  v.  Doming,  154  CaL 
138,  97  Pac.  155. 

In  an  action  by  lien  claimants  to  enforce 
liens  for  work  done  and  materials  furnished 
prior  to  the  abandonment  of  the  contractor, 
it  is  part  of  the  plaintiffs'  case  in  chief  to 
show  the  value  of  the  work  done  and  ma- 
terials furnished  up  to  the  time  of  the  aban- 
donment, and  it  is  not  error  to  refuse  to 
permit  them  to  introduce  evidence  of  such 
value  in  rebuttal. — Seheerer  Sd  Co.  v.  Doming, 
154  Cal.  138,  97  Pac.  155. 

In  an  action  by  claimants  to  enforce  their 
liens  against  a  building  being  erected,  and 
which  was  partially  destroyed  by  fire  and 
afterward  abandoned  by  mutual  consent  of  the 
owner  and  contractors,  evidence  was  properly 
excluded  to  show  that  after  the  fire,  the  origi- 
nal contractors  had  carried  away  all  materials 
remaining  on  the  lot  except  the  foundation 
and  the  part  of  the  walls  which  had  not 
fallen.  Such  evidence  was  immaterial  unless 
it  tended  to  show  that  the  abandonment  of  the 
building  was  due  to  the  fault  of  the  con- 
tractor, or  to  reduce  his  loss  to  less  than  the 
amount  found  due  him  under  the  contract.-^ 
Butler  V.  Ng  Chung,  160  Cal.  435,  Ann.  Cas. 
1913A,  940,  117  Pac.  512. 

Where  objection  is  raised  to  the  admission 
in  evidence  of  certain  claims  of  lien  on  the 
ground  that  the  amount  claimed  as  against 
each  of  two  buildings  was  not  separately 
stated,  but  from  the  facts  of  the  case  no 
such  separate  statement  was  required,  such 
defect,  even  if  it  had  been,  would  merely 
have  affected  the  priority  of  the  liens,  and 
would  have  been  no  ground  for  refusing  to 
admit  them  in  evidence. — ^Pugh  v.  Moxley,  164 
Cal.  374,  128  Pac.  1037,  1039. 

Evidence  was  admissible  to  show  that  a 
door  was  cut  through  the  wall  of  the  ware- 
house, though  no  lien  was  claimed  therefor, 
as  tending  to  prove  the  character  of  the  ice- 
room  in  relation  to  its  permanency,  and  tiie 
apparent  intent  of  the  owner  of  the  property 
in  relation  to  its  future  use. — Stevenson  v. 
Woodward,  3  Cal.  App.  754,  86  Pac.  990. 
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Where  the  owner  neglected  not  only  to 
record  the  contract,  but  also  to  llle  for 
record  the  notice  of  actual  completion  of  the 
work  required  by  the  statute,  he  cannot 
complain  of  the  admission  in  eyidence  of  his 
declaration^  that  the  buildings  were  not  actu- 
ally completed  or  accepted  by  him,  at  a  date 
from  which  the  liens  were  filed  in  time.  The 
lien  -claimants  were  entitled  to  rely  upon  his 
admissions  and,  under  the  circumstances,  he 
was  estopped  to  deny  the  same. — ^Hubbard  y. 
Lee,  6  Gal.  App.  602,  92  Pac.  744. 

• 

Parol  eyidence  is  inadmissible  to  show  in 
any  case  what  plans  and  specifications  were 
intended  by  the  parties  to  form  part  of  their 
contract. — Hartwell  v.  Ganahl  Lrumber  Co., 
8  Cal.  App.  733,  97  Pac.  901. 

The  contract  and  specifications  were  not 
admissible  in  such  action  to  foreclose  the 
plasterer's  lien,  for  the  purpose  of  showing 
that  the  contractor  was  liable  to  the  owner, 
under  the  terms  of  the  contract,  for  all  loss 
and  damage  resulting  from  his  delay  and 
failure  to  complete  the  building  within  the 
time  designated  in  the  contract,  although 
such  contract  would  be  yalid  as  between  tne 
contractor  and  the  owner. — ^Manniz  y.  Wil- 
son, 18  Cal.  App.  595,  123  Pac.  981. 

Admissibility  of  parol  eyidence  to  seg- 
regate lienable  and  nonlienable  items. 
29  L.  B.  A.  (N.  S.)  316. 

§  122.    WelglLt  and  snfllcieiicy  of  eivldeaeaL 

N.  entered  into  a  contract  with  the  plain- 
tiffs by  which  the  latter  agreed  to  build 
upon  the  lot  of  the  former  a  bam,  ''agree- 
able to  the  draft,  plan,  and  exjj^anation  here- 
to annexed,  marked  'A.' "  M.  .  agreed  to 
pay  for  the  same  a  certain  sum  "upon  the 
completion  of  said  barn,  as  per  specifica- 
tions." No  draft,  plan,  or  specifications 
were  attached  to  the  contract,  but  an  un- 
signed paper  was  produced  by  the  plaintiffs, 
which  they  testified  was  the  plan  or  specifi- 
cations referred  to  in  the  contract.  Held, 
that  no  sufficient  contract  was  shown  to 
entitle  the  plaintiffs  to  the  benefit  of  the 
lien  proyided  for  in  the  mechanic's  lien  law 
(Stats.  1862,  p.  384),  which  proyides  th^t 
such  contracts  must  be  in  writing  to  entitle 
the  contractor  to  acquire  a  lien. — ^Worden  y. 
Hammond,  37  Cal.  61. 

Proof  as  to  character  and  amount  of 
labor  performed  held  sufficient  to  support 
judgment. — Tredinnick  y.  Red  Cloud  etc.  Co., 
72  Cal.  82,  83,  13  Pac.  152. 

Under  section  1187,  Code  of  Ciyil  Proce- 
dure, acceptance  and  occupation  of  build- 
ing by  owner  is  condusiye  eyidence  of  its 
completion. — Giant  Powder  Co.  y.  San  Diego 
Flume  Co.,  78  Cal.  193,  20  Pac.  419. 

Unrecorded  contract,  although  yoid,  is 
prima  facie  eyidence  of  yalue  of  materials 
and  labor  furnished. — ^Booth  y.  Pendola,  88 
Cal.  36,  41,  23  Pac.  200,  25  Pac.  1101. 

Where,  in  an  action  to  enforce  certain 
liens    of   mechanics   and    othorii   plaintiffs' 


notice  of  lien  stated  that  the  labor  and  ma- 
terials furnished  were  to  be  paid  for  at 
what  they  were  reasonably  worth,  and  the 
testimony  showed  that  part  of  the  materials 
were  furnished  upon  a  contract  price,  and 
the  balance  upon  a  basis  of  a  quantara 
meruit,  a  finding  that  such  notice  was  **in 
due  form,  as  required  by  law,"  la  error, 
under  Code  of  Ciyil  Procedure,  section  1187, 
which  requires  the  person  to  file  his  claim 
stating  the  terms  and  conditions  of  his  con- 
tract.— Reed  y.  Norton,  90  Cal.  590,  26  Pac 
767,  27  Pac.  426. 

Where  the  memorandum  of  contract  was 
filed  at  10:30  o'clock  A.  M.,  and  it  appeared 
that  the  work  was  commenced  no  earlier  than 
8  or  8:30  A.  M.  of  the  same  day,  the  eyi- 
dence thereof  being  doubtful,  and  such  work 
being  of  a  triyial  nature,  a  finding  that  the 
work  commenced  before  said  filing  will  not 
be  sustained. — ^Reed  y.  Norton,  90  Cal.  590, 
26  Pac.  767,  27  Pac,  426. 

The  proyision  of  section  1187  of  the  Code 
of  Ciyil  Procedure,  making  occupation  and 
use  of  the  building  by  the  owner,  or  his  ac- 
ceptance thereof,  conclusiye  eyidence  of 
completion,  only  applies  to  cases  in  which 
there  has  been  a  yalid  contract  between  the 
owner  and  the  original  contractor  for  the 
erection  of  the  building. — ^Willamette  S.  M. 
L.  &  M.  Co.  y.  Los  Angeles  College  Co.,  94 
Cal.  229,  29  Pac  629. 

In  consolidated  actions  to  enforce  me- 
chanics' liens  it  appeared  that  the  contractor 
abandoned  the  work  in  July,  1888;  that  de- 
fendant, the  owner,  continued  the  construc- 
tion of  the  building  thereafter;  that  it  em- 
ployed a  man  as  keeper,  and  to  paint  the 
building,  a  hotel;  that  he  liyed  in  it  until 
July  3,  1889;  that  he  continued  painting  un- 
til in  May,  did  at  least  three  days'  work  in 
June,  and  did  his  last  work  on  July  3d  of 
the  same  year;  that  no  work  was  done  there- 
after; that  the  basement  was  not  painted 
because  of  a  dispute  between  defendant  and 
the  painter;  that  without  such  painting  the 
building  was  not  completed;  that  the  painter 
did  not  remoye  his  painting  material,  or  any 
of  his  implements,  prior  to  July  3,  1889. 
Held,  that  the  finding  that  work  on  the 
building  continued  until  July  3,  1889,  with- 
out cessation  for  a  period  of  thirty  consecn- 
tiye  days,  was  not  erroneous. — ^Marble  Lime 
Co.  y.  Lordsburg  Hotel  Co.,  96  Cal.  332,  31 
Pac,  164. 


A  certificate  dated  January  23,  1889, 
issued  for  the  final  payment  on  a  building, 
in  compliance  with  the  building  contract, 
which  provided  for  a  final  payment  to  the 
contractor  when  all  the  work  was  complete, 
and  accepted  by  the  architect,  proyided  that, 
before  such  payment  should  be  made,  the 
contractor  should  produce  receipted  bills  for 
all  material  furnished  by  him  (the  eon- 
tractor).  Held,  that  a  finding,  based  on  the 
eyidence  of  the  certificate,  that  the  boilding 
was  completed  on  January  23d  is  erroneous, 
in  that  the*  issuance  of  such  certificate  was 
dependent  both  on  the   completion  of   ike 
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building  and  on  the  eondition  that  receipt! 
and  biOs  for  materials  funuBhed  should  be 
presented  to  the  architect,  and  because  such 
receipts  might  have  been  presented  to  the 
architect  long  after  the  building  was  com- 
pleted.— ^Washburn  t.  Kahler,  97  Cal.  58^  31 
Pac.  741. 

In  an  action  to  enforce  a  materialman's 
lien  against  a  telephone  line,  where  there  is 
no  evidence  that  the  goods  were  sold  for  the 
purpose  of  being  used  in  the  construction  of 
the  particular  telephone  line  against  which 
the  lien  is  sought  to  be  enforced,  the  only 
evidence  on  the  subject  being  that  of  the 
salesman  of  the  materialman,  who  testified 
that  he  did  not  know  where  the  goods  were 
to  be  used,  but  that  they  were  of  the  kind 
that  were  used  for  a  telephone  or  telegraph 
line,  a  finding  that  the  materials  sold  were 
■to  be  used  in  the  construction  of  said  tele- 
phone line"  is  not  supported  by  the  evidence. 
jr<>hn  A.  Boebling  Sons  Co.  v.  Bear  Valley  Irr. 
Co.,  99  Cal.  488,  34  Pac.  80. 

Evidence  that  a  husband  signed  a  contract 
for  street  work  in  front  of  a  lot  the  record 
title  to  which  was  in  the  wife,  and  stated 
to  the  contractors  that  the  lot  was  com- 
munity property,  will  sustain  a  finding  that 
he  was  the  ''reputed  owner,"  within  Code 
of  Civil  Procedure,  section  1191,  as  amended, 
providing  that  any  person  performing  work 
on  a  street  in  front  of  a  lot  at  the  request 
of  the  "reputed  owner"  shall  have  a  lien 
on  the  lot  for  work  and  materials.-— Santa 
Cruz  Bock  Pav.  Co.  v.  Lyons,  5  Cal.  Unrep^ 
260,  43  Pac.  599. 

In  an  action  to  foreclose  subcontractor's 
liens  the  architect,  the  defendant,  and  her 
daughter  testified  that  the  building  was  com- 
pleted as  early  as  October  10th.  One  of 
such  contractors  testified  that  he  did  not 
know  whether  it  was  completed  before  Octo- 
ber 14th  or  not.  The  other  completed  his 
eontract  October  3d.  There  was  evidence 
that,  on  the  12th,  repairs  were  made  on  one 
of  the  closets;  that  at  that  time  there  was 
a  door  knob  not  on  in  the  upper  story,  and 
a  rim  to  a  bath  on  the  lower  story  had  not 
been  put  on;  and  that  the  contractor  re- 
moved his  tools,  etc.,  on  the  12th  or  14th,  It 
appeared  that  the  building  was  occupied 
by  the  owner  and  by  a  tenant  before  the 
11th.  Held,  that  a  finding  that  the  build- 
ing was  not  completed  until  the  14th  was 
not  supported  by  the  evidence. — Joost  v. 
Sullivan,  111  Cal.  286,  43  Pac.  896. 

A  finding  that  a  mechanic's  lien  was  filed 
in  thirty  days  after  the  completion  of  the 
building  was  justified  by  the  evidence,  where 
it  appeared  that,  when  the  building  was 
substantially  completed,  the  owner  under- 
took to  finish  it  himself,  and  discharged 
the  builder,  who  was  employed  by  the  day, 
and  such  lien  was  filed  in  twenty  days  there- 
after.— Ward  V.  Crane,  118  Cal.  676,  50  Pac. 

Where  the  right  to  a  mechanic's  lien  for 
the  "erection"  of  a  bona*  was  diapnted  on 


the  ground  that  the  work  in  question  was 
done  in  "the  alteration  and  repair  of  an  old 
house,"  evidence  that  the  roof  and  three 
sides  of  the  building  were  removed,  and  an 
addition  erected  on  one  side,  a  kitchen  in  the 
rear,  and  a  porch  in  the  front,  with  new 
roof,  new  partitions,  and  new  ceiling  joists, 
supported  a  finding  that  such  work  was  per- 
formed in  "the  erection  of  a  dwelling-house." 
Ward  V.  Crane,  118  Cal.  676,  50  Pac.  839. 

Where  a  claim  for  a  mechanic's  lien  stated 
that  there  was  no  agreement  as  to  pfice 
when  the  claimant  began  work,  but  that  it 
was  subsequently  fixed  at  four  dollars  per 
day,  and  the  written  certificate  of  the  fore- 
man read  in  evidence  was  to  the  same  effect, 
the  contention  that  the  claim  did  not  truth- 
fully state  the  contract  was  without  merit. 
Judgment,  131  Cal.  132,  61  Pac.  273,  modi- 
fied.—McClain  V.  Button,  131  Cal.  132,  63 
Pac.  182;  Continental  Bldg.  Assn.  v.  Holt, 
131  Cal.  132,  63  Pac.  182. 

In  an  action  to  enforce  a  mechanic's  lien 
facts  held  to  warrant  a  finding  that  a  cer- 
tain imperfection  in  the  work  was  a  trivial 
imperfection  within  Code  of  Civil  Procedure, 
section  1187,  and  did  not  preclude  the  right 
to  a  lien. — Schindler  v.  Green,  149  Cal.  752, 
87  Pac.  626. 

■ 

In  such  an  action,  a  finding  that  the 
building  covered  a  large  portion  of  the  land, 
and  that  all  of  the  land,  which  had  a  front- 
age, of  one  hundred  and  six  feet  and  eight 
inches,  and  a  depth  of  one  hundred  and  sixty- 
four  feet  and  one  i&ch,  was  necessary  for 
its  convenient  use  and  occupation,  is  sus- 
tained by  evidence  showing  that  the  building 
was  constructed  for  a  hospital,  having  a 
dimension  of  sixty-eight  feet  in  width  and 
one  hundred  and  eight  feet  in  depth,  con- 
taining "40  bedrooms  for  patients,  and  also 
operating-rooms,  sterilizing-room,  wash-rooms, 
bathrooms,  nurses'  dormitories,  dining-rooms, 
and  nurses'  classrooms,"  although  there  was 
no  evidence  showing  the  particular  por- 
tion of  the  lot  upon  which  the  building 
stood.  From  such  evidence  the  court  could 
determine,  as  a  matter  of  general  knowledge, 
that  the  entire  lot  was  necessary  for  the 
use  of  the  hospital. — ^Union  Lumber  Co.  v. 
Simon,  150  Cal.  751,  S9  Pac.  1077,  1081. 

In  an  action  to  enforce  a  materialman's  lien, 
evidence  that  the  person  for  whom  the  build- 
ing was  erected  and  for  which  the  material 
was  furnished  was  in  possession  of  the  land 
with  the  knowledge  of  the  owner  and  under 
a  contract  with  him,  that  he  held  himself 
out  as  the  owner  of  the  land  to  the  plaintiff 
and  to  others,  and  made  contracts  for  the 
erection  of  the  building  on  the  land  and 
caused  the  work  of  its  construction  to  be 
begun,  is  sufficient  to  establish  his  reputed 
ownership  of  the  land. — ^National  Lumber  Co. 
V,  Whalley,  162  Cal.  224,  121  Pac.  729. 

In  an  action  to  foreclose  a  materialman's 
lien,  the  evidence  is  held  sufficient  to  sup- 
port the  finding  that  all  of  the  material  for 
which  the  lien  waa  claimed  was  in  faet  uaad 
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in  the  cobitraetion  of  the  building. — Union 
Lumbor  Co.  v.  Morgan,  169  CaL  722,  124  Pae. 
228. 

In  this  action  for  the  foreeloinre  of  Uens 
for  materials  furniihed  in  the  construction  of 
certain  buildings,  the  findings  in  the  language 
of  the  complaint  that  the  materials  were  sold 
at  the  current  market  prices  and  that  such 
prices  were  reasonable  value  thereof  are 
sufficiently  sustained  bj  the  evidence. — Na- 
tional Lumber  Co.  v.  Bipple,  166  Cal.  506,  137 
Pac.  236. 

A  finding  in  an  action  for  the  foreclosure 
of  a  mechanic's  lien  that  there  was  no  cessa- 
tion of  labor  upon  the  building  for  the  period 
of  thirty  consecutive  days  between  certain 
designated  dates  is  unsupported,  where  the 
undisputed  evidence  shows  that  there  was  no 
work  done  upon  the  building  for  a  period  of 
almost  four  months  within  such  designated 
dates,  although  a  little  work  was  done  in  fix- 
ing up  the  yard  and  in  putting  up  some  fences 
during  the  latter  period. — Sunset  Lumber  Co. 
V.  Bachelder,  167  Cal.  512,  Ann.  Cas.  1916B, 
664,  140  Pac.  35. 

Where  the  evidence  dearlv  shows  an  as- 
signment of  the  builder's  claim  to  the  plain- 
tiff, and  that  he  is  the  owner  thereof,  proof 
of  a  prior  unaccepted  order  given  by  the 
builder  to  a  third  person  which  did  not 
amount  to  an  assignment,  could  not  affect 
the  subsequent  assignment  to  the  plaintiff; 
and  the  testimony  of  the  holder  of  the  order 
that  there  was  no  assignment  to  him,  should 
be  accepted  as  controlling.— Wyman  v. 
Hooker,  2  Cal.  App.  36,  83  Pac.  79. 

In  an  action  to  foreclose  mechanics'  liens 
against  the  owner  of  a  warehouse  with  whose 
consent  a  lessee  of  part  of  the  warehouse, 
engaged  in  the  ice  business,  had  constructed 
a  large  ice-room,  where 'there  is  ample  evi- 
dence to  support  the  finding  that  such  room 
was  a  part  of  the  warehouse,  and  the  uncon- 
tradicted evidence  showed  that  it  was  so 
constructed  that  it  could  not  be  removed 
from  the  building  without  tearing  it  to 
pieces,  it  cannot  be  deemed  a  trade  fixture 
belonging  to  the  lessee,  but  must  be  4®emed 
an  improvement  of  the  building,  upon  which 
the  liens  were  enforceable. — Stevenson  v. 
Woodward,  3  Cal.  App.  754,  86  Pac.  990. 

In  an  action  to  enforce  a  materialman's 
lien,  certain  facts  held  not  to  show  that 
plaintiff  had  not  carried  out  his  contract. — 
San  Pedro  Lumber  Co.  v.  West,  3  Cal.  App. 
757,  86  Pac.  993. 

In  an  action  to  foreclose  a  lien  for  ma- 
terials furnished  under  contract  with  one 
in  possession  for  the  improvement  of  a  build- 
ing, as  against  the  owner,  who  was  absent 
during  the  improvements,  and  who  posted  no 
notice  disclaiming  responsibility  under  sec- 
tion 1197  of  the  Code  of  Civil  Procedure,  a 
finding  that  the  owner  had  knowledge  of 
the  improvements  before  their  completion 
is  sustained  by  evidence  that  her  son  was 
her  authorized  agent  to  collect  money  due  on 
the  contract,  and  to  attend  to  her  business 


during  her  absence,  and  that  he  had  notice 
of  the  improvements  during  the  progress  of 
the  work.  Knowledge  of  an  agent  as  to 
matters  affecting  the  property  is  knowledge 
of  the  owners — ^Pacific  Lumber  Co.  v.  Wilson, 
6  Cal.  App.  561,  92  Pac.  654. 

Under  a  contract  for  painting  cottages 
on  defendant's  land,  with  a  provision  that 
the  ''trimmings"  are  to  have  a  second  coat, 
where  there  is  a  conflict  of  evidence  as  to 
the  meaning  of  the  term  "trimmings,"  but 
there  is  evidence  sufficient  to  justify  the 
court  in  holding  that  it  included  the  porch 
floors  and  steps,  and  where  the  lien  was  filed 
within  ninety  days  after  the  last  work  was 
done  on  each  of  the  cottages,  it  was  filed  in 
time. — ^Rockwell  v.  Light,  6  Cal.  App.  563, 
92  Pac.  649. 

Where  the  evidence  dearly  shows  that  the 
plaintiff's  notice  of  lien  for  materials  fur- 
nished correctly  stated  that  the  materials 
were  furnished  to  the  contractor  as  agent 
for  the  owners,  at  their  request,  the  contract 
being  void  for  want  of  proper  record,  and 
such  notice  corresponded  with  the  complaint, 
held,  that  a  finding  that  the  notice  of  lien 
untruly  stated  the  fact,  and  that  the  mate- 
rials were  furnished  to  one  who  had  guar- 
anteed the  debt  for  the  owners,  as  having 
charge  of  the  funds,  was  against  the  evi- 
dence.— ^Barrett-Hicks  Co.  v.  Glas,  9  CaL  A|^. 
491,  99  Pac.  856. 

It  is  held  that  the  evidence  sustains  a  Ilea 
for  the  reasonable  value  of  materials  for- 
nished  at  the  varying  market  price  when  the 
materials  were  furnished  from  time  to  time. — 
California  Portland  Cement  Co.  v.  Went  worth 
Hotel  Co.,  16  Cal.  App.  6G2,  118  Pac.  103,  113. 

The  evidence  must  be  clear  and  convineing 
that  a  violation  of  the  statute  was  willful  and 
intentional,  before  a  court  will  take  awaj  the 
right  of  the  claimant  to  a  lien  under  seetioa 
1202  of  the  Code  of  Civil  Procedure.— Califor- 
nia Portland  Cement  Co.  v.  Wentworth  Hotel 
Co.,  16  Cal.  App.  692,  118  Pac.  103,  113. 

The  trial  court  was  not  bound  by  a  cea- 
eral  statement  of  the  defendant  that  he  'Oiad 
performed  all  his  obligations  in  full"  to  the 
contractor,  prior  to  receiving  the  notiee  te 
withhold  any  money  that  might  be  due  te 
him  under  the  contract,  which  was  bat  a 
conclusion  of  the  witness,  in  direct  conflict 
with  his  further  testimony  that  "he  paid 
the  last  payment  by  note,"  payable  ^re  oays 
thereafter,  which  note  was  given  seven  days 
after  service  upon  the  owner  of  notice  to 
withhold  payment  from  the  contractor  of  the 
sum  due  for  the  materials  furnished  bj  the 
plaintiff. — Christenson  Lumber  Co.  v.  Buckley, 
17  Cal.  App.  37,  118  Pac.  466. 

There  is  no  ^ound  on  which  the  evidence 
can  be  deemed  insufficient  to  sustain  the  find* 
ings  in  favor  of  the  plaintiff's  lien  as  against 
a  premature  payment  made  by  the  builder 
to  the  contractor  after  the  abandonment  of 
the  contract,  under  the  provisions  of  section 
1200  of  the  Code  of  Civil  Procedure.-   '"^ 


ENFORCEMENT,  VH,  SJ  123,  124. 


6129 


Kahonej   Lumber   Co.   t.   Maxwell,   18   CaL 
App.  668,  124  Pae.  100. 

It  is  held  that  the  finding  of  the  trial  court 
that  a  portion  of  the  front  of  the  building 
waa  not  destroyed  is  not  supported  by  the 
eyidenee,  which  shows  a  total  destruction  of 
the  building  by  the  fire  of  April  18,  1906,  and 
wholly  fails  to  support  the  finding. — ^Kern  ▼• 
San  Francisco  Co.,  19  Cal.  App.  157,  124  Pac. 
862. 

In  this  action  to  foreclose  a  mechanic's  lien 
the  evidence  is  suiBcient  to  show  that  a  sub- 
contractor ordered  materials  from  the  plain- 
tiif,  that  they  were  delivered  as  ordered,  and 
that  their  reasonable  value  was  fifty-five 
dollars  and  eighty  cents,  and  that  thereby 
an  implied  contract  arose,  and  was  pleaded, 
that  the  buyer  pay  their  reasonable  market 
value  on  demand. — United  Materials  Co.  v. 
lioughery,  22  Cal.  App.  1,  133  Pac.  18. 

Judgment  against  principal  lis  evidence 
against  surety  on  mechanic's  lien  bond. 
Ann.  Cas.  1915D,  408. 

§  12B.    Qoflstioiiia  of  law  or  fact. 

Finding  of  notice  of  lien  to  employer  be- 
fore payment  to  contractor  will  be  disre- 
garded, if  no  notice  or  allegation  of  amount 
due  is  averred. — Bosenkranz  v.  Wagner,  62 
Cal.  151. 

Substantial  performance  of  contract  is 
question  of  fact. — ^Harlan  v.  Stuffiebeem,  87 
Cal.  508,  512,  25  Pac.  686. 

Where  the  contract  is  wholly  void  by  rea- 
son of  the  failure  to  file  it  or  a  memorandum 
thereof  in  the  recorder's  oiBce^  there  is 
neither  a  "contract"  nor  an  "original  con- 
tractor," and  a  laborer  or  materialman,  in 
order  to  perfect  his  lien,  cannot,  under  sec- 
tion 1187  of  the  Code  of  Civil  Procedure,  file 
his  claim  therefor  until  after  the  actual 
eompletion  of  the  building,  or  until  after 
there  had  been  a  cessation  from  labor  for 
thirty  days  upon  the  unfinished  building.  In 
such  a  case  the  question  when  there  was  an 
actual  completion  of  the  building  is  one  of 
fact. — Willamette  8.  M.  L.  &  M.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29  Pac.  629. 

The  questions  whether  there  was  a  com- 
pletion of  a  trivial  imperfection,  or  a  con- 
tinuance of  work  during  a  certain  period, 
or  a  cessation  of  work  for  thirty  days,  are 
questions  of  fact  upon  which  it  is  proper  that 
the  court  should  find  directly,  without  find- 
ing the  evidence  in  regard  to  such  facts. — 
Marble  Lime  Co.  v.  Lordsburg  Hotel  Co.,  96 
Cal.  332,  31  Pae.  164. 

Attorney's  fee  in  action  for  foreclosure 
of  mechanic's  lien  is  to  be  fixed  by  court 
irrespective  of  any  averment  in  complaint, 
and  no  evidence  need  be  pi^duced  or  appear 
in  the  record  as  to  value  of  fee;  nor  is 
court  bound  by  testimony  touching  its  value, 
though  such  testimony  is  admissible  and  may 
properly  be  considered,  only  limitation  being 
that  it  shall  not  abuse  discretion  committed 
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to  it  by  €he  statute. — Clancy  v.  Plover,  107 
Cal.  272,  40  Pac.  394. 

In  absence  of  plans  of  building  or  other 
test  to  determine  when  it  is  completed  court 
must  determine  that  fact  from  all  the  evi- 
dence.— Santa  Monica  etc.  Co.  V.  Hege,  119 
Cal.  378,  51  Pac.  555. 

The  question  whether  the  materials  fur- 
nished, or  any  portion  thereof,  were  or  were 
not  so  affixed  to  the  building  as  to  become 
part  of  it,  is  a  question  of  fact  to  be  deter- 
mined by  the  trial  court  upon  the  evidence. 
Bianchi  v.  Hughes,  124  Cal.  24,  56  Pac.  610. 

In  an  action  to  enforce  liens  for  work 
done  and  materials  furnished  prior  to  such 
abandonment,  in  which  the  owner  claims  a 
limitation  of  his  liability  in  accordance  with 
section  1200  of  the  Code  of  Civil  Procedure, 
the  question  whether  that  section  is  an  inva- 
sion of  the  constitutional  rights  of  the  owner, 
suggested  in  briefs  filed  by  amici  curiae, 
will  not  be  considered. — Scheerer  Sd  Co.  Ine. 
V.  Doming,  154  Cal.  138,  97  Pac.  155. 

In  an  action  to  enforce  on  a  building  a 
mechanic's  lien  for  work  done  for  a  tenant, 
the  question  whether  materials  had  been  so 
affixed  to  the  building  as  to  become  a  part 
thereof,  was  a  question  of  fact. — Stevenson 
V.  Woodward,  3  Cal.  App.  754,  86  Pac.  990. 

§124.    Verdict  and  findings. 

In  an  action  to  foreclose  the  mechanic's 
lien  for  work  commenced  intermediate  the 
execution  and  recording  of  a  mortgage  on 
the  premises  there  should  be  a  finding  upon 
the  question  of  notice  of  the  mortgage  on  the 
part  of  the  claimant  of  the  mechanic's  lien. 
Boot  V.  Bryant,  57  Cal.  48. 

Finding  that  materials  were  furnished  to 
be  used  in  the  building  and  were  so  used  is 
sufficient. — ^Patent  Brick  Co.  v.  Mooroi  75 
Cal.  205,  211,  16  Pac.  890. 

In  a  suit  to  foreclose  a  mechanic's  lien 
for  painting  and  graining  a  house  under  a 
contract  with  defendant,  findings  that  plain- 
tiif  substantially  performed  the  contract,  and 
also  that  some  small  places  were  left  un- 
finished which  would  cost  about  five  dollars 
to  finish  properly,  are  not  contradictory.^ 
Harlan  v.  Stuffiebeem,  87  Cal.  508,  25  Pae. 
686. 

Such  findings  are  sufficient  to  support  a 
judgment  for  plaintiff  for  the  contract  price, 
less  five  dollars. — Harlan  v.  Stuffiebeem,  87 
Cal.  508,  25  Pac.  686. 

Finding  that  claim  was  in  due  form,  veri- 
fied, filed  in  time  and  is  valid  and  subsist- 
ing claim  of  lien,  is  sufficient  to  support 
foreclosure  judgment. — Buss  Lumber  etc.  Co. 
V.  Garrettson,  87  Cal.  596,  25  Pac.  747. 

There  is  a  sufficient  finding  of  the  value 
of  materials  and  labor  furnished  by  lien 
claimants,  where  the  court  finds  they  were 
employed  by  the  contractor  at  a  certain 
price,  as  under  the  code  the  contractor  is  the 
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agent  of  the  owner. — Booth  v.  Pendola^  88 
Cal.  36,  23  Pae.  200,  25  Pac.  1101. 

In  an  aetion  to  enforce  a  mechanic's  lien, 
the  right  to  which  depends  on  the  filing  of 
a  notice  within  a  certain  number  of  days 
after  the  completion  of  the  building,  a  find- 
ing that  the  building  was  completed  ''on  or 
about"  a  certain  da/  is  insufficient. — Cohn  v. 
Wright,  89  Cal.  86,  26  Pac.  643. 

Under  Code  of  Civil  Procedure,  section 
1195,  authorizing  any  number  of  persons 
claiming  liens  on  the  same  property  to  join 
them  in  one  action,  after  such  consolidation 
they  should  be  treated  as  a  single  action, 
and  the  decision  be  embodied  in  a  single  set 
of  findings  and  judgment,  rather  than  sepa- 
rate flnd^gs  and  judgments. — ^Willamette 
Steam  Mills  Lumbering  £  M.  Co.  y.  Los  An- 
geles College  Co.,  94  Cal.  229,  29  Pac.  629. 

Where  seyeral  actions  for  the  foreclosure 
of  mechanics'  Uens  are  consolidated  it  is  bet- 
ter to  have  only  one  set  of  findings  in  the 
consolidated  action;  but  the  mere  fact  that 
the  court  makes  separate  findings  in  each  of 
the  cases  is  not  in  itself  sufficient  cause 
of  reversal. — Marble  Lime  Co.  v.  Lordsburg 
Hotel  Co.,  96  Cal.  332,  31  Pac.  164. 

In  an  action  to  enforce  mechanics'  liens, 
whether  there  was  a  continuance  of  work 
during  a  certain  period,  or  a  cessation  for 
thirty  days,  are  questions  of  fact,  and  not 
conclusions  of  law,  where  the  material  point 
is  whether  or  not  the  liens  were  filed  in 
time,  and  the  court  need  not  "find  the  evi- 
dence" that  establishes  such  facts. — ^Marble 
Lime  Co.  v.  Lordsburg  Hotel  Co.,  96  CaL  332, 
^1  Pac.  164. 

In  consolidated  actions  to  establish  me- 
chanics' liens  by  P.,  a  subcontractor,  against 
the  contractor  and  owner,  and  by  M.,  a 
materialman,  against  P.  and  such  contractor 
and  owner,  the  complaints  both  alleged  that 
P.  was  the  subcontractor  and  performed  the 
work,  and  that  M.  furnished  the  materials 
to  P.  These  allegations  were  not  denied. 
The  court  found  that  P.  &  Co.,  a  copartner- 
ship, made  and  performed  the  subcontract; 
that  M.  furnished  the  materials;  and  that 
the  contractor  paid  P.  Sd  Co.,  who  in  turn 
paid  M.  Held,  that  a  judgment  for  defend- 
ants in  the  consolidated  case  was  not  erro- 
neous, on  tlie  ground  that  such  findings  were 
contrary  to  the  admissions  of  the  pleadings, 
since  the  acceptance  of  payment  by  such 
firm  implies  P.'s  consent,  and  must  be  con- 
sidered as  payment  to  him. — Petersen  v. 
Shain,  4  Cal.  TJnrep.  122,  33  Pac.  1086. 

Plaintiffs,  in  their  complaint  in  an  action 
to  foreclose  a  mechanic's  lien,  having  alleged 
that  they  furnished  material,  under  agree- 
ment with  the  contractor,  and  that  there  was 
a  sum  due  from  the  owner  to  the  contractor, 
a  finding  that,  after  said  material  was  fur- 
nished, the  owner  promised  to  pay  therefor, 
will  not  entitle  plaintiffs  to  a  lien  nor  on 
account  of  the   variance,  will   it  support  a 


personal  judgment. — Gibson  v.  Wheeler,  110 
Cal.  243,  42  Pae.  810. 

Plaintiffs'  in  their  complaint  in  an  aetion 
to  foreclose  a  mechanic's  lien,  having  alleged 
that  they  furnished  material,  under  agree- 
ment with  the  contractor,  and  that  there  was 
a  sum  due  from  the  owner  to  the  contractor, 
a  finding  that  the  owner  purchased  certain 
materials  from  plaintiffs  will  not  sustain  a 
judgment  for  plaintiffs  on  account  of  the 
variance. — Gibson  v.  Wheeler,  110  Cal.  243, 
42  Pac.  810. 

Under  the  rule  that  any  uncertainty  in  a 
finding  is  to  be  construed  so  as  to  support 
the  judgment  rather  than  to  defeat  it,  a 
finding  that  a  certain  amount  was  unpaid 
under  a  contract  for  grading  blocks  and 
streets  surrounding  the  same,  and  does  not 
find  that  any  portion  of  the  unpaid  sum  was 
for  grading  the  streets,  must  be  read  as  a 
finding  that  the  entire  amount  is  due  upon 
the  contract  for  grading  the  blocks  against 
the  holder  of  a  mortgage  upon  one  of  the 
blocks,  and  where  such  mortgagee  has  not 
assigned  any  error  in  the  finding,  it  must  be 
presumed  to  be  authorized  by  the  evidence, 
and  to  be  of  such  character  as  to  sustain  the 
judgment. — Warren  v.  Hopkins,  110  Cal.  506, 
42  Pac.  986. 

In  an  action  to  enforce  a  mechanic's  lien 
for  material  furnished  to  a  contractor,  un- 
less the  court  finds  that  the  material  fur- 
nished was  furnished  to  be  used,  and  waa 
used  in  the  construction  of  the  building,  a 
judgment  for  claimant  cannot  be  sustained. 
Wilson  V.  Nugent,  125  Cal.  280,  57  Pac.  1008. 

A  finding  of  fact  on  the  issue  of  the  valid- 
ity of  plaintiffs'  contract  with  the  subcon- 
tractor created  by  affirmative  matter  set  up 
by  an  answer  in  an  action  to  foreclose  me- 
chanics' liens,  alleging  that  plaintiffs  per- 
formed the  labor  and  furnished  the  materiala 
for  the  architect,  who  was  also  a  subcon- 
tractor, with  the  knowledge  that  he  was 
acting  both  as  architect  and  subcontractor, 
is  not  necessary,  where  there  is  no  claim  of 
actual  fraud  or  deception,  and  the  pleadings 
admit  that  the  owner  of  the  building  was 
fully  conversant  with  the  fact  that  the  archi- 
tect was  also  a  subcontractor,  the  mere  dual 
position  of  the  architect  not  being  sufficient 
of  itself  to  render  his  contracts  with  the 
original  contractors  and  with  plaintiff  void. 
Orlandi  v.  Gray,  125  Cal.  372,  58  Pac.  15; 
Hayne  v.  Gray,  125  Cal.  372,  58  Pac.  15. 

Averments  as  to  injuries  to  other  build- 
ings specified  in  the  contract,  as  the  result 
of  caving  caused  by  the  negligence  of  the 
original  contractors,  for  which  plaintiffis 
were  not  responsible,  are  immaterial,  and 
do  not  require  a  finding. — Macomber  v.  Bige- 
low,  126  Cal.  9,  58  Pac.  312. 

Under  Code  of  Civil  Procedure,  section 
1187,  as  amended  in  1887  (Stats.  1887^  p. 
154,  c.  137),  providing  that  a  cessation  trom 
labor  for  thirty  days  on  an  unfinished  build- 
ing   shall    be    equivalent    to    a    complettoa 
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thereof  for  tlie  purpose  of  filing  a  lien,  there 
must  be  a  finding  that  there  has  been  such 
eeasation  to  sustain  a  lien  filed  before  actual 
eompletion  of  the  building. — Jones  v.  Kruse, 
138  Cal.  613,  72  Pae.  146. 

Where  the  contract  was,  without  plans  or 
speeifieations,  to  do  the  carpenter-work  in 
raising  a  house  and  putting  two  basement- 
rooms  beneath  it,  and  the  findings  and  judg- 
ment were  for  the  plaintiff,  a  special  finding 
that  the  two  windows  placed  by  plaintiff 
were  out  of  alignment  with  those  in  the 
upper  storj,  and  that  such  placing  of  them 
was  not  workmanlike,  but  was  a  trivial  im- 
perfection, which  was  remedied  by  the  owner 
at  a  cost  of  seven  and  one-half  dollars,  which 
sum  was  deducted  from  plaintiff's  claim,  and 
judgment  rendered  for  the  residue^  the  find- 
ing that  the  imperfection  was  trivial  implies 
a  finding  that  the  work  was  substantially 
completed  by  the  contractor  in  good  faith, 
and  such  findings,  based  upon  evidence  to 
sustain  them,  are  conclusive. — Schindler  T. 
Green,  149  Gal.  752,  87  Pae.  626. 

In  determining  the  value  of  the  work 
done  and  materials  furnished  up  to  the  time 
of  the  abandonment,  in  order  to  comply  with 
the  provision  of  section  1200  of  the  Code  of 
Civil  Procedure  requiring  such  value  to  be 
"estimated  as  near  as  may  be  by  the  stand- 
ard of  the  whole  contract  price,"  it  is  proper 
to  consider  not  only  the  value  of  the  work 
done  at  the  time  of  abandonment,  but  also 
of  that  left  undone.  So  considered,  the  evi- 
dence is  sufficient  to  sustain  the  finding  that 
the  payments  made  on  account  of  the  con- 
tract price  exceeded  the  value  of  the  work 
done  and  materials  furnished  at  the  time  of 
abandonment. — Hoffman-Marks  Co.  v.  Spires, 
154  Cal.  Ill,  97  Pae.  152. 

It  is  not  necessary  for  the  trial  court  to 
find  the  reasonable  cost  of  completing  the 
building,  although  such  cost  may  properly 
be  considered,  as  a  matter  of  "Evidence,  in 
determining  the  ultimate  fact  of  the  value 
of  the  work  done  and  materials  furnished 
by  the  contractor,  measured  by  the  rule  of 
section  1200  of  the  Code  of  Civil  Procedure. 
Scheerer  &  Co.  v.  Deming,  154  Cal.  138,  97 
Pae.  155. 

In  an  action  to  foreclose  mechanic's  lien  by 
subcontractors  after  abandonment  of  the 
work  by  the  principal  contractor^  there  is 
no  occasion  to  make  a  specific  finding  of  the 
reasonable  cost  of  completing  the  work  after 
cessation  of  labor  bv  the  contractor;  the  ulti- 
mate fact  is  the  value  of  the  work  done  and 
material  furnished  at  the  time  of  cessation, 
to  be  estimated  as  required  by  Code  of  Civil 
Procedure,  section  1200. — ^Marshall  v.  Yallejo 
Commercial  Bank,  163  Cal.  469,  126  Pae.  146. 

The  findings  that  the  materials  furnished 
were  actually  used  in  the  buildings  are  also 
supported  by  the  evidence. — National  Lumber 
Co.  V.  Bipple,  166  Cal.  506,  137  Pae.  236. 

A  mechanic's  lien  may  be  sustained  to 
enforce   compensation   for   work    and   labor 


done  under  a  contract  to  grade  land  where 
the  court  found  that  the  work  was  substan- 
tially performed,  and  that  a  small  allowance 
should  be  made  for  the  cost  of  supplying 
any  deficiency  to  make  it  fully  conform  to 
the  contract.  The  finding  of  the  court  upon 
the  question  of  fact  as  to  the  substantial 
performance  of  the  contract  is  as  conclusive 
as  upon  any  other  fact. — Hill  t.  Clark,  7 
Cal.  App.  609,  95  Pae.  382. 

Findings  corresponding  to  an  insufficient 
complaint  cannot  support  a  judgment  for 
the  foreclosure  of  the  lien. — ^McCue  v.  Jack- 
man,  7  Cal.  App.  703,  95  Pae.  673. 

In  an  action  by  the  contractors  against 
the  owner,  upon  three  several  contracts,  to 
construct  a  building,  in  which  the  complaint 
alleges  the  filing  of  the  three  contracts  with 
the  recorder,  and  the  owner,  without  join- 
ing issue  thereon,  repeated  the  same  allega- 
tion in  his  answer,  the  contractors  are  enti- 
tled to  recover  the  balance  due  under  the 
three  contracts,  and  no  finding  is  necessary 
under  the  pleadings  as  to  the  reasonable 
value  of  the  services  of  the  contractors  [By 
Supreme  Court]. — ^Los  Angeles  P.  B.  Co.  v. 
Higgins,  8  Cal.  App.  514,  97  Pae.  414,  420. 

Held,  that  the  refusal  of  the  surpeme  court 
to  order  a  transfer  of  this  cause  to  that 
court  must  not  be  understood  as  an  approval 
of  the  remarks  in  the  opinion  of  the  dis- 
trict court  of  appeal  that  the  contractors 
may  recover  upon  an  unrecorded  contract, 
and  that  in  an  action  thereon  it  is  not  neces- 
sary for  the  court  to  make  a  finding  as  to 
the  reasonable  value  of  the  work  done  on  the 
building  [By  Supreme  Court]. — Los  Angeles 
P.  B.  Co.  V.  Higgins,  8  Cal.  App.  514,  97  Pae. 
414,  420. 

The  findings  that  there  was  no  "Block  6" 
in  the  Pellissier  tract  merely  eliminated  that 
part  of  the  description  in  the  notice  of  lien; 
but  the  remaining  description  of  "Lot  4  in 
the  Pellissier  Tract"  must  be  deemed  suffi- 
cient for  the  purpose  of  identification,  where 
there  is  nothing  in  the  record  to  show  that 
any  other  lot  in  the  Pellissier  tract  had  the 
same  numerical  designation,  or  that  said 
tract  contained  any  other  block  than  "C." — 
Patten  &  Davies  Lumber  Co.  v.  Gibson,  9  Cal. 
App.  23,  98  Pae.  37. 

Where  the  findings  are  sufficient  to  sup- 
port the  judgment  foreclosing  the  lien,  it  is 
not  material  to  find  what  amount  is  left 
in  the  hands  of  the  owner  that  is  due  to  the 
contractor.  The  lien  claimant  is  entitled  to 
the  benefit  of  the  thirty-five  day  paymenti 
which  the  owner  cannot  diminish  to  his  in- 
jury, and  is  required  to  retain  for  the  benefit 
of  lien  claimants. — Otis  Elevator  Co.  v. 
Brainerd,  10  Cal.  App.  229,  101  Pae.  691. 

Held,  that  the  evidence  was  sufficient  to 
show  that  the  unrecorded  contract  for  the 
building  was  for  a  price  exceeding  one  thou- 
sand dollars,  and  that  the  value  of  all  ma- 
terials properly  furnished  for  use  in  the 
building  was  the  amount  allowed  therefor. — 
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Lneas  ▼.  GobbL  10  Cal.  App.  648,  103  Pae. 

157. 

Where  the  price  ot  materials  furnished  in- 
eluded  the  delivery,  a  finding  that  the  lum- 
ber and  the  materials  furnished  were  for 
the  price  agreed,  including  the  labor  per- 
formed in  the  delivery,  may  be  considered 
as  surplusage  as  to  labor  performed. — Lucas 
y.  Gobbi,  10  Cal.  App.  648,  103  Pac.  157. 

In  an  action  to  enforce  a  mechanic's  lien 
against  the  owner  of  a  building  for  the 
plastering  done  by  the  plaintiff,  where  the 
answer  pleads  unreasonable  delay  in  the 
prosecution  of  the  work,  by  which  plaintiif 
was  damaged  in  the  loss  of  rents,  it  is  held 
that  a  finding  against  such  unreasonable  de- 
lay on  plaintiff's  part  is  sustained  by  evi- 
dence that  any  delay  was  caused  by  others 
over  whom  the  plaintiff  had  no  control,  and 
that  the  work  was  begun  as  soon  as  the 
building  was  in  readiness  for  lathing  and 
plastering,  and  was  accomplished  with  dili- 
gence thereafter. — ^Mannix  v.  Wilson,  18  CaL 
App.  595,  123  Pac.  98>1. 

§126.    Judgment  or  dacree  in  geoeral. 

The  mere  fact  that  the  judgment  on  the 
liens  is  takc(^  for  too  much,  by  including  in- 
terest not  properly  recoverable,  is  not,  of 
itself,  conclusive  proof  of  fraud;  but  it  can- 
not be  sustained  for  this  amount  as  against 
a  subsequent  mortgagee. — Gamble  ▼.  Voll,  15 
Cal.  507. 

Where  a  lien  is  claimed  on  a  certain  build- 
ing, "with  such  convenient  space  of  land 
around  the  same  as  may  be  required  for  the 
convenient  use  and  occupation  thereof,"  the 
decree  should  define  the  extent  of  land  sub- 
ject to  the  lien;  otherwise,  it  is  doubtful 
whether  a  purchaser  under  it  will  acquire 
more  land  than  that  covered  by  the  build- 
ings.—Tibbetts  V.  Moore,  23  Cal.  208. 

In  a  suit  to  enforce  a  mechanic's  lien,  the 
defendant  was  defaulted,  and  the  court  ad- 
judged the  plaintiif  entitled  to  a  vendor's 
lien  for  materials  furnished,  with  the  right 
to  enter  upon  the  premises  and  remove  and 
sell  the  same.  Held,  that  the  judgment  was 
outside  the  issues  and  against  law,  and  that 
judgment  should  be  entered  against  the  plain- 
tiff's interest  in  the  land. — Lothian  v.  Wood, 
55  Cal.  159. 

Where  the  prayer  is  for  the  benefit  of  the 
mechanic's  lien  law,  a  judgment  in  the  form 
prayed  for  cannot  be  entered  by  default. — 
Arata  v.  Tellurium  Gold  etc.  Min.  Co»,  65 
Cal.  340,  4  Pac.  195. 

Where  complaint  does  not  allege  that  any 
money  was  due  contractor,  but  answer  pres- 
ents that  issue,  and  the  court  finds  thereon,  a 
judgment  consistent  with  the  case  as  presented 
may  be  given,  as  provided  by  section  580  of 
the  Code  of  Civil  Procedure. — O'Donnell  v. 
Kramer,  65  Cal.  353,  4  Pac.  204. 

Mechanic's  lien  decree  is  not  invalidated  by 
failur*  of  court  to  define  exact  amount  of 


land    necessary    for    building. — Sidlinger    ▼. 
Kerkcow,  82  CaL  45,  22  Pac.  932. 

Code  of  Civil  Procedure,  section  1185,  makei 
■ubject  to  a  mechanic's  lien  on  a  building  the 
land  on  which  it  is  built,  together  with  so 
much  as  may  be  required  for  the  convenient 
use  and  occupation  theroof,  if  at  the  com- 
mencement of  the  work  or  of  furnishing  ma- 
terials for  the  building  the  land  belonged  to 
the  person  who  caused  the  building  to  be  con- 
structed. Held,  that  where,  in  an  action  to 
foreclose  the  lien  of  a  materialman  on  a  build- 
ing, and  land  appurtenant  thereto,  the  com- 
plaint recites  that  all  the  land  was  necessary 
for  the  convenient  use  and  occupation  of 
the  building,  and  that  the  person  at  whose 
instance  the  building  was  erected  was  at  all 
times  the  owner  of  the  property,  such  recitals 
need  not  be  repeated  in  the  judgment  direct- 
ing the  sale  of  the  property. — ^Dusy  ▼.  Pm- 
dom,  95  Cal.  646,  30  Pac.  798. 

In  a  judgment  foreclosing  liens  for  mate- 
rials furnished  under  contracts  with  the  owner, 
interest  is  properly  allowed  from  the  date 
payment  should  be  made,  as  to  contracts  fix- 
ing the  date,  and  to  the  others  from  the  com- 
mencement of  the  several  actions  to  foreclose 
the  liens. — Pacific  Mut.  Life  Ins.  Co.  t.  Fisher, 
106  Cal.  224,  39  Pac.  758. 

A  judgment  foreclosing  a  lien,  in  favor  of 
one  who  is  not  shown  by  the  record  ever  to 
have  filed  any  claim  of  lien,  and  also  allowing 
him  attorney's  fees,  will  be  reversed. — Pacific 
Mut.  Life  Ins.  Co.  v.  Fisher,  106  CaL  224,  39 
Pac.  758. 

Plaintiif  can  recover  only  for  the  materials 
furnished  between  the  dates  stated  in  the 
claim  of  lien. — Santa  Monica  Lumber  etc.  Co. 
V.  Hege,  5  Cal.  Unrep.  628,  48  Pac.  69. 

Under  Civil  Code,  section  3287,  providing 
that  every  person  who  is  entitled  to  recover 
damages  certain,  or  capable  of  being  made 
certain  by  calculation,  with  the  right  vested  in 
him  to  recover  on  a  particular  day,  is  entitled 
also  to  recover  interest  thereon  from  that  day, 
employees  of  a  subcontractor,  at  fixed  rates  of 
compensation,  which  they  are  entitled  to  re- 
ceive on  completion  of  their  work,  are  entitled, 
in  an  action  to  foreclose  mechanics'  Uena,  to 
interest  on  their  claim  from  the  time  it  was 
due,  and  also  to  have  the  amount  of  their  judg- 
ment made  liens  on  the  property. — Macomber 
V.  Bigelow,  126  Cal.  9,  58  Pac.  312. 

Where  the  value  of  the  work  done  by  a  sub- 
contractor under  his  contract  with  the  princi- 
pal contractor  was  unliquidated  and  incapable 
of  ascertaining  until  fixed  by  judgment  of  the 
court,  the  court,  in  an  action  by  such  sobcon* 
tractor  to  foreclose  a  mechanic's  lien,  is  un- 
authorized to  allow  interest  on  his  claim  prior 
to  judgment. — Macomber  v.  Bigelow,  126  CaL 
9,  58  Pac.  312. 

A  judgment  for  a  claimant  who  had  filed 
no  lien  against  the  contractor,  and  also  pro- 
viding that  such  claimant  is  entitled  to  have 
the  claim  satisfied  out  of  any  residue  that  may 
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appear  in  the  hands  of  the  owner  after  all 
lien  elaimants  have  been  satisfied,  and  from 
the  prodaet  of  the  sale  of  the  property  after 
all  Uen  claimants  have  been  fnllj  satisfied, 
is  erroneous  in  so  far  as  it  directs  payment 
out  of  the  funds  of  the  owner. — Hampton  v. 
Christensen,  148.  Gal.  729,  84  Pac.  200. 

In  an  action  to  foreclose  mechanics'  liens, 
tome  of  which  are  superior  and  some  inferior 
to  a  mortgage  on  the  property  which  is  not  yet 
dne,  the  court  by  its  decree  may  direct  the 
property  to  be  sold,  and  the  proceeds  of  the 
sale  applied  first  to  pay  the  prior  liens,  and 
the  residue  applied  first  to  the  payment  of  the 
mortgage  and  then  to  the  inferior  liens.— 
Burnett  v.  Qlas,  154  Cal.  249,  97  Pac.  423. 

Under  the  complaint  against  the  garnishee 
merely  alleging  that  plaintiffs  obtained  judg- 
ment in  a  specified  sum  against  their  judgment 
debtor  named,  the  fact  appearing  in  proof  that 
the  judgment  was  rendered  in  such  aggregate 
sum  in  favor  of  the  plaintiffs  severally  against 
the  contractor  as  lien  claimants  whose  liens 
failed,  in  a  consolidated  action  to  enforce  me* 
ehanics'  liens,  and  the  garnishee  is  the  owner 
of  the  premises  claimed  to  be  indebted  to  the 
contractor,  does  not  show  a  material  variance 
which  could  possibly  mislead  or  prejudice  the 
garnishee. — Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  206, 132  Am.  8t  Bep.  81, 100  Pac. 
242. 

Where  the  house,  chargeable  with  the  lien, 
was  accurately  described,  the  judgment  direct- 
ing the  sale  thereof  and  the  land  on  which  it 
is  situated,  will  not  be  reversed  because  it  Joes 
not  appear  how  much  land  is  necessary  for  its 
occupation. — Newell  v.  Brill,  2  Cal.  App.  61, 
83  Pac.  76. 

In  an  action  to  foreclose  a  mechanic's  lien 
for  the  reasonable  value  of  materials  and  la- 
bor performed  in  extra  work  in  the  construc- 
tion of  defendant's  building,  of  the  reasonable 
Talne  of  two  hundred  and  seventeen  dollars 
and  fifty  cents,  where  the  answer  alleged  that 
the  reasonable  value  of  the  extra  work  for 
whieh  no  price  was  agreed  was  the  sum  of 
forty-seven  dollars  and  twenty-five  cents,  and 
no  more,  a  general  finding  that  all  of  the  alle- 
gations of  the  complaint  are  untrue  cannot 
entitle  the  defendant  to  judgment,  the  plain- 
tilf  being  entitled  to  at  least  a  judgment  in 
the  snm  of  forty-seven  dollars  and  twenty- 
fire  cents,  on  the  admission  of  the  answer, 
which  no  evidence  could  be  received  to  contra- 
diet;  and  a  judgment  for  the  defendant  is 
erroneous,  and  must  be  reversed. — Horn  v. 
Martinho,  7  Cal.  App.  204,  94  Pac.  79. 

In  enforcing  liens,  equity  will  render  judg- 
ment in  favor  of  each  claimant  according  to 
the  amount  he  is  entitled  to  receive.  The 
property  being  liable  only  for  the  value  of  the 
work  done,  if  there  be  not  sufficient  funds  to 
pay  the  subcontractor  and  his  employees,  the 
latter  wiU  be  first  paid,  and  the  loss,  if  any^ 
moat  be  borne  by  the  subcontractor.  The 
principal  will  be  employed  as  between 


the  contractor  and  the  materialmen,  whether 
employed  by  him  or  by  a  subcontractor.— Los 
Angeles  etc.  Brick  Co.  v.  Los  Angeles  etc.  Dev. 
Co.,  7  Cal.  App.  460,  94  Pac.  775. 

A  judgment  in  an  action  to  enforce  a  me- 
chanic's lien,  the  sum  and  substance  of  which 
is,  after  declaring  that  judgment  in  certain 
specified  sums  be  entered  in  favor  of  some  of 
the  plaintiffs  and  against  the  defendant,  that 
the  several  liens  sued  upon  be  foreclosed 
against  the  interest  of  the  defendant  in  the 
property  involved,  and  the  Judgment  further 
directs  that  the  defendant's  interests  in  the 
property  be  sold  by  the  sheriff  in  a  manner 
prescribed  by  law,  and  that,  "in  case  the  pro- 
ceeds of  such  sale  does  not  suffice  to  pay  each 
of  said  plaintiffs  the  full  amount  of  whieh 
he  has  judgment  hereunder,  then  a  judgment 
for  any  deficiency  shall  be  docketed  in  favor 
of  each  of  said  plaintiffs  and  against  de 
fendant,"  will  not  be  considered  as  violative 
of  the  provisions  of  section  1194,  Code  of 
Civil  Procedure.  It  will  thus  be  seen  that 
by  the  very  terms  of  the  judgment,  no  judg- 
ment except  for  a  deficiency  could  be  dock- 
eted against  the  defendant,  and  the  judgment 
itself  could  not  have  been  enforced  as  a 
purely  personal  judgment  against  the  defend- 
ant except  in  the  contingency  that  a  de- 
ficiency might  be  shown  by  the  return  of  the 
sheriff. — ^Blanck  ▼.  Commonwealth  Amuse- 
ment Corp.,  19  Cal.  App.  720, 127  Pac.  805,  808. 

In  a  proceeding  to  enforce  mechanics'  liens, 
one  who  has  not  filed  a  claim  of  lien,  or  who 
has  filed  an  insufficient  claim,  but  who  has 
served  notice  on  the  owner  that  he  has  fur- 
nished materials,  stating  the  amount  thereof 
and  directing  that  the  amount  of  his  claim 
be  withheld  by  the  owner,  is  entitled,  if  a 
party  to  the  proceedings  in  foreclosure,  to 
have  an  order  of  court  directing  the  pay- 
ment to  him  by  the  owner  of  such  sum,  under 
the  notice  provided  by  section  1184  of  the 
Code  of  Civil  Procedure,  as  it  may  appear 
to  the  court  he  is  entitled. — ^Frey  v.  Supe- 
rior Court,  22  Cal.  App.  421,  134  Pac.  733. 

If  the  complaint  contains  an  allegation  that 
the  agreed  price  is  a  reasonable  one,  but  the 
action  is  based  upon  a  contract  in  which  the 
terms  are  fixed  and  definite,  judgment  should 
be  given  for  the  full  amount  prayed  for,  with 
interest  from  the  date  of  lien,  notwithstand- 
ing proof  of  double  pay  for  night  work.  It 
cannot  be  said  that  the  extra  charge  for 
night  work  is  of  itself  evidence  that  the 
charge  is  unreasonable. — Hardwood  Interior 
Co.  V,  Bull,  24  Cal.  App.  129,  140  Pac.  702. 

If  the  action  is  based  upon  a  quantum 
meruit,  the  claimant  is  limited  in  his  recov- 
ery to  the  reasonable  value  of  the  work  done 
or  materials  furnished;  and  as  reasonable 
value  requires  determination,  no  interest  can 
be  charged  until  judgment  is  rendered. — 
Hardwood  Interior  Co.  v.  Bull,  24  Cal.  App. 
129,  140  Pac.  702. 

Collateral  attack  on  judgment  or  decree 
in  mechanic's  lien  proceeding.  Ann. 
Cas.  1913B,  1261. 
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§126. 


plaint. 


Judgment    <m   inwifBctont   com- 


In  an  action  to  foreclose  a  mechanic's  lien, 
where  it  was  not  alleged  in  the  complaint 
what,  or  that  any,  portion  of  the  land  is  ne- 
cessary for  the  convenient  use  and  occupa- 
tion of  the  building,  and  in  fact  there  is  no 
allegation  in  the  complaint  upon  the  subject 
at  ally  it  was  held  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. — Kern  t.  San  Francisco  Co.,  19  GaL 
App.  157,  124  Pac.  862. 

§  127.    Where  several  dlalms  are  consolidated. 

Court  may  adjust  rights  of  all  parties  by  its 
decree  in  action  to  foreclose  liens. — ^Malone  t. 
Big  Flat  a.  M.  Co.,  76  CaL  578,  583,  18  Pae. 
772. 

In  an  action  to  foreclose  a  mechanic's  lien 
against  the  owner  of  the  building  where  the 
contractors  and  sereral  fictitious  persons  were 
named  as  defendants,  but  were  not  served 
and  did  not  appear,  and  no  objection  was  made 
to  proceeding  with  the  trial  of  the  cause,  the 
court  is  authorized  under  section  579  of  the 
Code  of  Civil  Procedure  to  render  judgment 
against  the  owner,  without  determining  the 
liability  of  the  other  defendants. — Kelley  v. 
Plover,  103  Cal.  35,  36  Pac.  1020. 

In  an  action  to  enforce  a  mechanic's  lien  on 
two  buildings,  the  decree  was  that  plaintiffs 
have  a  valid  lien  on  the  houses  and  lot  for 
the  sums  found  due  them;  that  the  sheriff  sell 
the  property,  and  from  the  proceeds  of  the  sale 
pay  plaintiffs  the  sums  found  due  them,  viz., 
three  hundred  and  sixty -five  dollars  and  forty- 
nine  cents  on  account  of  their  claim,  fifty  dol- 
lars for  attorney's  fees,  and  forty-five  dollars 
and  sixty  cents  for  their  costs;  and  that  he 
bring  the  surplus  money,  if  any,  into  court,  to 
abide  its  further  order.  Held,  that  the  de- 
cree was  not  open  to  the  objection  that  it  was 
unintelligible,  and  incapable  of  being  executed 
by  the  sheriff. — Neihaus  ▼.  Morgan,  6  Gal. 
XJnrep.  391, 45  Pac.  255. 

In  an  action  by  several  materialmen  to  fore- 
close their  respective  liens,  the  court  ren- 
dered a  money  judgment  for  all  the  plain- 
tiffs, but  adjudged  that  the  Hens  of  A  and  B, 
two  of  the  materialmen,  were  invalid,  and  de- 
creed that,  as  the  aggregate  amount  of  the 
liens  of  the  other  parties  was  less  than  the 
sum  due  the  contractor,  the  surplus  should  be 
paid  to  A  and  B  in  proportion  to  the  amounts 
of  their  judgments.  Held,  that  the  judgment 
was  erroneous  so  far  as  it  authorized  the 
payment  of  said  surplus  to  A  and  B. — 
Kennedy-Shaw  Lumber  Co.  v.  Priet,  113  Cal. 
291,  45  Pac.  336. 

In  consolidated  actions  by  several  material- 
men to  fordose  their  respective  liens  the  con- 
tractor made  default,  and  the  owner  answered 
that  he  was  ready  to  pay  to  the  persons  claim- 
ing to  be  lienholders  the  balance  due  to  the 
contractor,  "whenever  the  respective  amount 
due  to  each  lienholder  is  determined."  It  was 
found  that  A  and  B  had  no  liens.    It  was  fur- 


ther adjudged  that,  after  paying  the  claims  of 
the  lienholders,  the  balance  of  the  amount  ad- 
mitted to  be  due  the  contractor  should  be  paid 
by  the  owner  to  A  and  B  in  proportion  to  their 
claims.  Held,  that  the  owner's  offer  did  not 
run  to  A  or  B,  and  that  the  personal  judgment 
in  their  favor  against  him  was  void. — Kennedy 
ft  Shaw  Lumber  Co.  v.  Priet,  115  CaL  98,  46 
Pac.  903. 

Where  several  suits  to  enforce  liens  were 
eonsolidated,  and  one  plaintiff  was  nonsuited 
as  to  the  defendant  owners  only,  it  was  not 
error  to  render  judgment  that,  as  against  the 
owners,  such  plaintiff  should  take  nothing, 
and  pay  costs,  since,  after  the  nonsuit,  he  re- 
mained a  party  as  against  the  other  claimants, 
and  they  were  entiUed  to  have  his  clnim  to  a 

Sortion   of  the   contract  price  eliminated. — 
[ennedy  ft  Shaw  Lumber  Co.  v.  Dusenbery, 
116  Cal.  124,  47  Pac.  1008. 

Nonsuiting  one  claimant  in  a  consolidated 
suit  to  enforce  liens  for  materials,  in  favor 
of  defendant  owners  only,  does  not  affect  his 
right  to  judgment  against  the  contractor  who 
had  made  default,  as  to  such  claimant's  peti- 
tion, before  the  nonsuit. — Kennedy  ft  Shaw 
Lumber  Co.  v.  Dusenbery,  116  CaL  124, 47  Pac 
1008. 

In  a  eonsolidated  action  to  foreeloee  me- 
chanics' liens,  when  no  issue  was  joined  npon 
the  complaint  in  the  second  action,  but  all 
parties  were  represented  by  counsel,  and  the 
second  plaintiff  was  a  defendant  in  the  other 
action,  and  appellant  was  defendant  in  both 
actions,  and  it  was  stipulated  at  the  trial  that 
the  evidence  should  inure  to  the  benefit  of  all 
parties,  and  plaintiff  in  the  second  action 
proved  its  lien  without  objection,  the  fact  that 
a  judgment  was  rendered  against  the  owner 
appealing  in  favor  of  the  plaintiff  on  the  sec- 
ond action  implies  that  the  court  ascertained 
that  it  had  jurisdiction  both  of  the  subject 
matter  of  the  second  complaint  and  of  the 
person  of  appellant  before  rendering  such 
judgment. — ^Western  L.  ft  Mill  Co.  v.  Mer- 
chants' Amusement  Co.,  13  CaL  App.  4,  108 
Pac.  891. 


S128. 


AinendiiiAiit,  operation  and  effects 


A  decree  for  a  sale  only  binds  those  who  are 
parties  to  the  suit,  or  whose  interest  accrued 
after  the  suit.^Whitney  v.  Higgins,  10  CaL 
547,  70  Am.  Dec.  748. 

Where  lien  had  expired  before  commence- 
ment of  action  to  foreclose  it,  and  judgment 
of  foreclosure  was  taken  by  default,  held, 
that  it  was  not  error  for  the  court,  of  its  own 
motion,  on  the  day  following  the  rendition  of 
judgment,  to  modify  the  judgment  to  a  monej 
judgment  only. — ^Lacore  v.  Leonard,  45  CaL 
394. 

Where  court  finds  that  claim  of  lien  of  m 
subcontractor  was  not  filed  for  record  withim 
thirty  days  after  the  completion  of  the  stnae- 
ture  upon  which  the  lien  is  claimed,  and  tlie 
weiffht  of  the  testimony  is  in  support  of  the 
finding,   and  shows  that  the  stmeture  
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completed  more  than  thirty  days  prior  to  the 
filing  of  the  claim,  the  finding  ia  eoneluaive 
sgainBt  the  right  of  the  Bubcontraetor  to 
foreeloee  the  lien. — Harmon  v.  San  Francisco 
etc  B.  Co.,  105  Gal.  184,  38  Pae.  632. 

A  defendant  in  an  action  to  foreclose  a 
mechanic's  lien,  which  snit  inrolves  only 
the  priority  of  asserted  liens,  is  not  concluded 
by  the  judgment  from  asserting  title  to  the 
property  acquired  by  him  pendente  lite  by 
a  sale  under  a  trust  deed,  when  he  has  not 
filed  a  supplemental  answer,  and  he  may  haye 
the  sale  of  the  property  under  the  juagment 
enjoined. — Metropolis  Trust  ft  Say.  Bank  y. 
Bamet,  165  Gal.  449,  132  Pac.  833. 


§129. 


Enforcement  of  Jndgmmt  or  da- 


Such  order  for  payment  may  be  enforced 
by  proceedings  in  contempt. — ^Frey  y.  Su- 
perior Gourt,  22  Gal.  App.  421,  134  Pac.  733. 

And  in  prohibition  against  the  enforcement 
of  the  order  by  contempt  proceedings,  it  will 
be  presumed  that  the  court  had  before  it 
eyidence  of  facts  warranting  the  making  of 
the  order  and  had  jurisdiction  to  make  it. — 
Prey  y.  Superior  Gourt,  22  Gal.  App.  421,  184 
Pac.  733. 

Prohibition,  in  such  case,  is  in  the  nature 
of  a  collateral  attack. — Frey  y.  Superior 
Court,  22  Gal.  App.  421,  134  Pac.  733. 

§  130.    Sale  and  redemption. 

Where  a  mechanic's  lien  attached  on  cer- 
tain premises  January  18,  1856,  and  a  mort- 
gage was  placed  on  the  same  premises  Feb- 
ruary 21,  1856,  and  a  suit  was  brought  subse- 
quent to  the  execution  and  record  of  the  mort- 
gage, to  enforce  the  mechanic's  lien,  in  which 
snit  the  mortgagees  were  not  made  parties 
and,  under  the  decree  rendered  in  such  suit, 
a  sale  was  made,  and,  after  the  expiration  of 
six  months,  no  redemption  being  had,  a  deed 
was  executed  to  the  assignees  of  the  sherififs 
certificate,  held,  that  the  right  of  the  mort- 
gagees to  redeem  the  premises  by  paying  off 
the  encumbrance  of  the  mechanic's  lien  >7as 
not  aifected  by  the  decree  and  the  proceedings 
thereunder;  and  that  the  purchasers  of  the 
premises  upon  a  decree  of  foreclosure  of  the 
mortgage,  haying  reeeiyed  his  deed  upon  such 
purchase,  was  entitled  to  the  same  right  to 
redeem. — ^Whitney  y.  Higgins,  10  Gal.  547,  70 
Dec.  748. 


A,  holding  mechanics'  liens  on  certain  prop- 
erty, and  supposing  that  under  the  act  of  1855 
he  had  the  right  to  extend  the  time  of  credit, 
signed  an  entry  on  the  records,  stating  that 
they  did  not  fall  due  until  a  certain  date,  and 
this  under  an  erroneous  understanding  of  the 
law;  discoyering  his  error,  he  sued  on  the  liens 
before  said  date,  had  judgment,  bought  in 
the  premises  and  had  a  sheriff's  deed.  B,  a 
mortgagee  subsequent  to  the  liens,  had  judg- 
ment, lM>ught  in  the  property,  and  also  took  a 
sheniTs  deed,  and  now  filed  his  bill,  joining 
the  original  owners,  to  set  aside  A's  proceed- 


ings on  the  ground  of  fraud.  Held,  that  no 
fraud  was  shown  against  A,  who  might  re- 
scind the  arrangement  for  the  extension  of 
the  credit,  eyidenced  by  the  entry,  so  long  as 
he  did  not  inequitably  disturb  any  rights  of 
B,  which  he  appeared  not  to  haye  done. — 
Gamble  y.  Voll,  15  Gal.  507. 

Subordinate  lienholder  has  a  right  to  insist 
that  prior  lienholder  shall  first  resort  to  prop- 
erty upon  which  his  lien  is  exclusiye,  if  he  can 
justly  do  so. — Ghandler  y.  People's  Say.  Bank, 
61  GaL  396,  399. 

Decree  directing  sale  of  only  that  part  of 
building  which  is  upon  land  described  in  the 
complaint  is  erroneous.  The  court  should  di- 
rect a  sale  of  the  entire  building  and  such  land 
as  it  should  determine  to  be  required  for  the 
conyenient  use  and  occupation  thereof. — ^Will- 
amette  Steam  Mills  Go.  y.  Kremer,  94  Gal.  205, 
29  Pac.  633. 

The  time  within  which  a  sale  is  directed  to 
be  made  to  satisfy  a  judgment  ordering  a  sale 
upon  foreclosure  of  a  lien  is  but  directory,  and 
under  the  control  of  the  court,  and  the  sale 
should  not  be  set  aside  merely  because  it  was 
not  made  before  the  return  day  of  the  writ. 
Southern  Galifomia  Lumber  Go.  y.  Ocean 
Beach  Hotel  Go.,  94  Gal.  217,  28  Am.  St  Bep. 
115,  29  Pac.  627. 

Where  judgments  are  rendered  foreclosing 
liens  for  labor,  the  liens  relate  back  to  the 
time  when  the  labor  for  which  they  were 
claimed  commenced,  and  the  deeds  executed  to 
the  purchaeer  at  a  sale  under  the  judgments 
take  effect  by  relation  to  the  time  the  liens 
attached. — ^Purser  y.  Gady,  5  GaL  Unrep.  707, 
49  Pac.  180. 

Though,  where  it  appears  that  mechanics' 
liens  are  both  prior  and  subsequent  to  a  mort- 
gage on  the  premises,  subject  to  such  liens 
for  a  debt  not  due,  the  mortgage  debt  would 
haye  to  be  paid  out  of  the  proceeds  of  the  sale 
in  order  to  do  equity,  yet  where  it  appears 
that  all  prior  liens  haye  been  paid,  the  sale 
for  subsequent  liens  must  be  made  subject  to 
the  mortgage  debt. — Barrett-Hicks  Go.  y.  Glas, 
14  Gal.  App.  289,  111  Pac.  760. 

Effect  of  sale  to  satisfy  mechanic's  lien 
upon  wife's  right  of  dower.  18  L.  B.  A. 
77. 


S181. 


Enjoining  sale. 


Equity  will  enjoin  a  sale  in  a  mechanic's 
lien  proceeding  where  the  purchaser  could 
acquire  no  title  and  the  only  result  of  the 
sale  would  be  to  cast  a  cloud  upon  the  title 
to  the  property. — ^Metropolis  Trust  ft  Say. 
Bank  y.  Barnet,  165  Gal.  449,  132  Pac.  833. 

Protection  of,  by  enjoining  sales  under 
other  process.    30  L.  B.  A.  128. 

|1SS.    Defldancy  and  pezaonal  liability. 

In  a  judgment  enforcing  a  mechanic's  lien 
a  ^rsonal  judgment  cannot  be  rendered 
againat  those  defendants  against  whom  no  per- 
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tonal  claim  is  established. — ^Barber  v.  Bej- 
nolds,  44  Cal.  519. 

When  owner  is  discharged  in  insolvency  no 
personal  judgment  can  be  rendered  on  fore- 
closure of  mechanic's  lien. — ^Barber  v.  Bej- 
nolds,  44  Cal.  519,  537. 

If,  at  a  time  of  the  lien  of  a  materialman 
or  laborer  accrued  under  the  act  of  March 
30,  1868,  the  owner  of  the  premises  was  not 
in  possession,  but  the  same  were  in  possession 
of  a  lessee  whose  term  had  not  expired,  and 
who  caused  the  labor  to  be  done  or  the  mate- 
rials to  be  furnished,  a  personal  judgment 
cannot  be  rendered  against  such  owner,  in  an 
action  enforcing  the  lien. — ^Phelps  y.  Maxwell's 
Creek  etc.  Co.,  49  Cal.  337. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides that  contracts  for  building  a  house  shall 
be  in  writing,  and,  before  the  work  is  begun, 
shall  be  filed  with  recorder,  otherwise  to  be 
void  and  no  recovery  had  thereon,  and  that 
labor  done  and  materials  furnished  by  others 
than  the  contractor  shall  be  deemed  furnished 
at  the  instance  of  the  owner  and  be  a  lien. 
Held,  that  when  the  original  contractor  had 
not  filed  his  contract,  and  the  materialman 
had  not  filed  any  lien  under  the  statute,  the 
owner  of  the  building  was  not  liable  for  ma- 
terial furnished  which  he  had  not  purchased. 
Southern  California  Lumber  Co.  v.  Schmitt, 
74  Cal.  625,  16  Pac.  516;  Santa  Clara  Valley 
Mill  etc.  Co.  V.  Williams,  3  Cal.  Unrep.  700, 
81  Pac.  1128. 

It  is  not  necessary  in  a  lien  foreclosure 
suit  that  there  be  a  personal  judgment 
against  the  contractors  who  are  personally 
liable  for  the  materials. — Buss  Lumber  etc. 
Co.  V.  Garrettson,  87  Cal.  589,  25  Pac.  747. 

The  right  of  a  mechanic  to  a  deficiency 
judgment  against  the  subcontractor  is  not 
waived  by  his  proceeding  to  enforce  a  lien, 
or  to  recover  from  the  owner  the  balance  of 
the  contract  price  unpaid. — Bates  v.  Santa 
Barbara  County,  90  Cal.  543,  27  Pac.  438. 

The  owner  of  a  building  is  not  personally 
liable  for  the  debts  of  the  contractor  to  per- 
sons furnishing  materials  to  him,  and  is  not 
under  obligation  to  the  contractor  to  pay  his 
debts,  to  the  materialmen,  without  suit,  or 
to  anticipate  that  the  contractor  will  have 
no  defense  against  them  in  a  suit  brought 
by  them  to  enforce  and  foreclose  their  liens. 
Covell  V.  Washburn,  91  Cal.  560,  27  Pac.  859. 

The  fact  that* a  contract  to  construct  a 
pipe-line  for  defendant  was  void,  for  want  of 
filing,  or  otherwise,  does  not  render  defend- 
ant liable  to  a  personal  judgment  in  favor 
of  one  who  furnished  material  to  the  con- 
tractor.— First  Nat.  Bank  v.  Perris  Irr.  IHst., 
107  Cal.  55,  40  Pac.  45. 

Code  of  Civil  Procedure,  section  1183,  pro- 
viding that  a  building  contract  shall  be  void 
if  not  filled  with  plans  and  specifications,  and 
that  in  such  case  the  labor  and  materials 
furnished  by  all  persons  except  the  con- 
tractor shall  be  deemed  to  have  been  fur- 


nished at  the  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof,  does 
not  render  the  owner  personally  liable  for 
labor  and  materials  furnished  at  the  instance 
of  the  contractor,  but  the  contractor  is  liable 
to  a  personal  judgment  in  an  action  to  fore- 
close a  lien. — McMenomy  v.  White,  115  Cal. 
339,  47  Pac.  109. 

In  an  action  by  a  meehanie's  lien  claim- 
ant who  had  been  employed  by  the  original 
contractor,  against  the  contractor  and  the 
owner  of  a  building,  to  foreclose  the  lien 
thereon,  where  the  lien  is  held  to  have  been 
prematurely  filed,  judgment  may  properly  be 
rendered  against  the  contractor  alone. — Mar- 
chant  V.  Hayes,  120  Cal.  137,  52  Pae.  154. 

Code  of  Civil  Procedure,  section  1183,  pro- 
viding that  the  failure  to  have  a  building 
contract  in  writing  and  recorded  shall  cause 
the  labor  done  and  materials  furnished  by 
anyone  except  the  contractor  to  be  deemed 
to  have  been  done  at  the  personal  instance 
of  the  owner,  and  that  such  persons  shall 
have  a  lien,  does  not  render  the  owner  per- 
sonally liable. — ^Madera  Flume  etc.  Co.  v. 
Kendall,  120  Cal.  182,  65  Am.  St.'Bep.  177, 
52  Pac.  304. 

Where  a  mechanic's  lien  is  defeated  in  an 
action  to  enforce  the  same  in  fhe  superior 
court,  it  cannot  render  a  personal  judgment 
in  favor  of  the  claimant  for  a  sum  less  than 
three  hundred  dollars,  its  minimum  jurisdic- 
tion under  constitution,  article  VI,  section  5. 
Miller  v.  Carlisle,  127  Cal.  327,  59  Pac.  785. 

Where,  in  an  action  for  the  foreclosure  of 
a  building  lien,  the  court  finds  that  one  W. 
was  the  agent  of  the  owner  of  the  building, 
and  authorized  to  employ  labor  and  purchase 
mi^terials,  but  the  complaint  allegee  that  the 
building  was  erected  under  the  contract  of 
W.,  and  that  the  work  was  done  and  mater- 
ials furnished  for  him  as  contractor,  the  find- 
ing of  the  court  will  be  construed  as  mean- 
ing that  the  contract  for  labor  and  materials 
was  made  by  the  owner  through  W.,  acting 
as  statutory  agent  only,  and  therefore  was 
insfifilcient  to  support  a  personal  judgment 
against  the  owner  under  Code  of  &vil  Pro- 
cedure, section  1183,  giving  those  who  fur- 
nish labor  or  material  in  the  construction  of 
a  building  for  the  owner  or  his  agent  a  lien 
thereon,  and  providing  that  every  contractor, 
subcontractor,  builder,  or  other  person  hav- 
ing charge  of  the  construction,  alteration,  or 
repair  of  any  building  shaU  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of 
the  chapter  in  relation  to  mechanics'  liens. — 
McClain  v.  Hutton,  131  Cal.  132,  61  Pac.  273, 
63  Pac.  182,  622;  Continental  Bldg.  *  L.  Assn. 
V.  Holt,  131  Cal.  132,  61  Pac.  273,  63  Pac. 
182,  622. 

In  an  action  to  foreclose  a  mechanic's  Uea, 
a  personal  judgment  may  be  rendered  agsinal 
the  grantee  of  the  owner  of  the  property, 
who  assumed  the  debt  at  the  time  of  tlie 
purchase. — San  Francisco  Pav.  Co.  v.  Fair- 
field, 134  Cal.  220,  66  Pae.  255. 
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A  complaint  stated  that  plaintiff  con- 
tracted with  an  executor  for  the  improvement 
of  the  street  in  front  of  certain  estate  prop- 
ertjy  and  that  the  defendants  purchased  the 
property,  assuming  the  debt  for  such  improve- 
ments. Held,  in  an  action  to  foreclose  a 
mechanic's  lien,  that  the  complaint  stated  a 
cause  of  action  for  a  personal  judgment  only 
against  defendants. — Ban  Franeisco  Pav.  Co. 
V.  Fairfield,  134  Cal.  220,  66  Pac.  255. 

In  an  action  by  subcontractors  to  enforce 
Hens  for  material  and  labor  furnished  by 
them  to  the  contractor  for  the  construction 
of  a  building,  they  are  entitled  only  to  en- 
force their  claims  against  the  land;  and  a 
personal  judgment  against  the  owners  is 
erroneous. — Builders*  Supply  Depot  v.  O'Con- 
nor, 150  Oal.  265,  119  Am.  St.  Bep.  193,  11 
Ann.  Cas.  712,  17  L.  B.  A.  (N.  8.)  909,  88 
Pac.  982. 

The  superior  court  in  an  action  brought 
in  good  faith  to  foreclose  an  asserted  mechan- 
ic's lien  has  jurisdiction,  upon  finding  against 
the  claim  of  lien,  to  render  a  personal  judg- 
ment against  the  defendants  for  the  amount 
for  which  the  lien  was  claimed,  although  such 
amount  was  less  than  three  hundred  dollars. 
Becker  v.  Superior  Court,  151  Cal.  313,  90 
Pac.  689. 

When  the  superior  court  acquires  jurisdic- 
tion of  a  suit  to  enforce  a  mechanic's  lien, 
it  has  jurisdiction  to  render  a  personal  judg- 
ment for  the  amount  claimed,  although  the 
right  to  the  lien  is  denied  and  the  amount 
claimed  is  less  than  three  hundred  dollars. — 
Mannix  v.  Tryon,  152  Cal.  31,  91  Pac.  983. 

The  service  of  notices  to  withhold  on  the 
owner,  pursuant  to  section  1184  of  the  Code  of 
Civil  Procedure,  operated,  in  effect,  as  a  gar- 
aiahment  or  equitable  assignment  of  the 
amounts  due  or  thereafter  becoming  due  to 
the  contractors  under  the  contract,  and  en- 
titled the  persona  serving  the  notice  to  receive 
so  much  of  said  amounts  as  would  satisfy 
their  claims,  and  to  recover  a  personal  judg- 
ment against  the  owner  therefor. — ^Butler  v. 
Ng  Chung,  160  Cal.  435,  Ann.  Cas.  1913A,  940, 
117  Pac.  512. 

Upon  a  showing  in  a  mechanic's  lien  pro- 
eeeding  that  it  would  be  of  no  avail  to  en- 
force a  sale  of  the  property  because  the  in- 
terest subject  to  the  lien  has  ceased  to  exist, 
the  court  may  enter  a  personal  judgment 
-without  further  proceedings  for  the  sale. — 
Metropolis  Trust  &  Savings  Bank  v.  Barnet, 
165   Cal.  449,  132  Pac.  833. 

The  statutory  provision  requiring  a  sale 
of  property  subject  to  the  lien  before  a  per- 
sonal judfl^ent  for  a  deficiency  may  be  en- 
tered applies  only  where  such  personal  judg- 
ment is  to  be  entered  against  the  owner  of 
the  property. — ^Metropolis  Trust  &  Sav.  Bank 
▼.  Barnet,  165  Cal.  449,  132  Pac.  833. 

Qb  the  foreclosure  of  a  mechanic's  lien, 
the  statute  does  not  provide,  and  it  is  not 
essential  to  a  lien  foreclosure  judgment,  that 
the  court  should  make  the  sale  ox  the  prop- 


erty a  prerequisite  to  the  entry  of  a  defi- 
ciency judgment  against  the  contractors. — 
Metropolis  Trust  &  Sav.  Bank  v.  Barnet, 
165  Cal.  449,   132  Pac.  833. 

The  superior  court,  in  an  action  brought  in 
good  faith  to  foreclose  an  asserted  mechanic's 
lien,  has  jurisdiction,  upon  finding  against 
the  claim  of  lien,  to  render  a  personal  judg- 
ment against  a  defendant  personally  Uable 
for  the  amount  for  which  the  lien  was  claimed, 
although  such  amount  is  less  than  three  hun- 
dred dollars. — Bansome-Crummey  Co.  v.  Mar- 
tenstein,  167  Cal.  406,  139  Pac.  1060. 

The  action  to  enforce  a  mechanic's  lien  is 
equitable  and  jurisdiction  to  foreclose  the 
lien  does  not  depend  upon  the  amount  of 
money  secured  bv  the  lien;  nor  when  that 
amount  is  less  than  three  hundred  dollars 
does  the  court  lose  jurisdiction  by  reason  of 
any  fatal  defect  which  destroys  the  lien  and 
prevents  its  foreclosure.  It  becomes  the  duty 
and  the  right  of  the  court  to  retain  the  action 
and  render  a  personal  judgment  in  the  proper 
amount  even  if  that  amount  is  less  than 
three  hundred  dollars. — Bobinett  v.  Brown, 
167  Cal.  735,  141  Pac.  368. 

A  lien  claimant  who  has  given  the  owner 
notice  to  withhold  money  due  from  the  con- 
tractor is  not  entitled  to  a  personal  judg- 
ment against  the  owner,  who  has  completed 
the  work  under  the  terms  of  the  contract, 
where  the  money  due  the  contractor  in  his 
hands  does  not  exceed  the  amount  due  the 
lienholders,  but  his  rights  as  a  lienholder  in 
such  ease  are  limited  to  his  pro  rata  share 
of  the  funds  of  the  contractor  in  the  hands 
of  the  owner  applicable  .to  such  payment. — 
Hughes  Bros.  v.  Hoover,  3  Cal.  App.  145,  84 
Pac.  681. 

Where  the  work  and  material  were  fur- 
nished at  the  instance  of  the  owner,  the  lien- 
holders  are  entitled  to  a  personal  judgment 
against  the  owners,  as  well  as  to  a  judgment 
foreclosing  their  liens. — ^I^rnham  v.  Califor- 
nia etc.  Trust  Co.,  8  CaL  App.  266,  267,  96 
Pac.  788. 

In  an  action  to  enforce  equitable  liens 
upon  a  sewer  street  improvement  fund  in  a 
city  treasury,  under  notices  to  the   city  in 

Sursuance  of  section  1184  of  the  Code  of 
ivil  Procedure,  laborers  employed  by  a  sub- 
contractor who  had  abandoned  his  work, 
which  was  completed  by  the  contractors,  are 
entitled  to  enforce  their  equitable  liens  upon 
the  fund  to  the  extent  of  the  amount  earned 
by  the  subcontractor,  but  are  not  entitled  to 
personal  judgment  against  the  contractors, 
and  the  judgment  enforcing  their  equitable 
liens  must  be  modified  by  striking  out  such 
personal  judgment  improperly  entered  in  the 
superior  court. — Goldtree  v.  City  of  San 
Diego,  8  Cal.  App.  505,  97  Pac.  216. 

Lien  claimants  employed  by  a  subcon- 
tractor are  not  entitled  to  a  personal  judg- 
ment against  the  contractors;  and  a  judgment 
in  their  favor,  including  such  personal  judg- 
menty  will  be  modified  upon  appeal  by  strik- 
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ing  ont  the  same. — Goldtree  v.  City  of  San 
Diego,  8  Cal.  App.  512,  97  Pac.  218. 

Where  the  owner  deposited  in  court  the 
balance  due  the  contractor  under  the  three 
contracts,  under  tender  thereof  for  the  bene- 
fit of  the  contractors  and  for  the  satisfac- 
tion of  claimants  of  Hens  against  his  property, 
the  owner  is  not  injured  by  the  application 
of  the  deposit,  first,  in  payment  of  valid 
liens,  with  costs,  and  of  the  residue,  in  pay- 
ment pro  rata  of  the  personal  judgments 
rendered  in  favor  of  the  other  claimants 
against  the  contractors.  The  contractors  are 
the   only   parties   who   can   complain    of   the 

Payment    of    such    judgments. — Los    Angeles 
'ressed  Brick'  Co.  v.  Higgins,  8  Cal.   App. 
614,  97  Pac.  414,  420. 

Where  only  one  contract  was  void  as  to 
lien  claimants,  and  two  others  were  valid, 
and  the  liens  of  claimants  who  failed  to  seg- 
regate the  amount  of  their  labor  done  or 
materials  furnished  under  each  contract  were 
adjudged  invalid,  the  court  properly  rendered 
personal  judgments  in  their  favor  against  the 
contractors. — -Los  Angeles  Pressed  Brick  Co. 
V.  Higgins,  8  Cal.  App.  514,  97  Pac.  414,  420. 

Upon  the  failure  of  the  lien  of  the  con- 
tractor, his  right  to  a  personal  judgment 
against  the  owner,  and  upon  the  failure  of 
o&er  liens,  the  right  of  each  claimant  to  a 
personal  judgment  against  the  contractor,  is, 
in  either  case,  in  no  way  dependent  on  the 
constitutional  right  to  a  lien,  or  on  the  me- 
chanic's lien  law. — Los  Angeles  Pressed  Brick 
Co.  V.  Higgins,  8  Cal.  Aj>p.  514,  97  Pac.  414, 
420. 

Under  the  provisions  of  section  1197,  Code 
of  Civil  Procedure,  any  person  to  whom  a 
debt  is  due  for  materials  furnished  for  the 
erection  of  a  building  may,  in  addition  to  an 
action  to  foreclose  a  lien  against  the  build- 
ing and  its  owner,  maintain  a  personal  action 
to  recover  such  debt  against  the  person  liable 
therefor;  and  the  person  contracting  for  such 
materials  may  be  made  a  party  defendant 
with  the  owner  of  the  building  in  an  action 
to  foreclose  a  mechanic's  lien.  In  such  an 
action  a  personal  judgment  may  be  rendered 
against  the  contractor,  even  though  foreclos- 
ure of  the  lien  be  denied  as  against  the  owner 
of  the  building.  If  a  personal  judgment  is 
desired  against  the  contractor,  it  is  proper 
to  make  him  a  party  defendant,  and  such 
practice  is  commended  as  tending  to  avoid  a 
multiplicity  of  suits. — ^Fresno  Planing  Mill 
Co.  V.  Manning,  20  Cal.  App.  766,  130  Pac. 
196. 

Personal  judgment  in  action  to  enforce 
mechanic's  lien  on  public  property.  35 
L.  B.  A.  145. 

Becovering  personal  judgment  against 
owner  as  waiver  of  mechanic's  lien. 
32  L.  B.  A.  (N.  S.)  1073. 

Bight  of  subcontractor  or  materialmen 
to  personal  judgment  against  owner. 
14  L.  B.  A.  (N.  8.)  1036:  24  L.  B.  A. 
(K.  S.)  821. 


Bight  to  personal  judgment  in  action  to 
foreclose  mechanic's  lien.  Ann.  Cas. 
1912A,  129. 

§  133.    Fees,  cost  and  interest  in  genenL 

Where  no  lien  exists,  the  costs  of  filing 
notice  thereof  and  counsel  fees  for  ita  at- 
tempted enforcement  cannot  be  allowed. — 
Bates  y.  Santa  Barbara  County,  90  CaL  534, 
27  Pae.  438. 

Under  Code  of  Civil  Procedure,  aeetion 
1195,  providing  that,  in  actions  to  enforce 
mechanics'  liens,  the  court  must  allow  as  a 
part  of  the  costs  reasonable  attorney's  fees 
in  the  superior  and  supreme  courts  to  each 
claimant  whose  lien  is  established,  an  attor- 
ney's fee  will  be  allowed  in  the  supreme 
court  on  the  affirmance  of  a  judgment  fore- 
closing a  lien. — Clark  v.  Taylor,  91  CaL  552, 
27  Pac.  860. 

The  allowance,  being  for  attorney's  fees 
"in  the  superior  and  supreme  courts,*'  does 
not  include  the  amount  paid  for  preparing 
claim  of  lien. — Mulcahy  v.  Buckley,  100  Cal. 
484,  35  Pac.  144. 

Under  Code  of  Civil  Procedure,  sectioa 
1195,  providing  that  in  actions  to  enforce 
mechanics'  liens  the  court  must  allow  as  part 
of  the  costs  the  money  paid  for  filing  and 
recording  the  lien,  and  reasonable  attorney's 
fees,  averment  of  the  amount  thereof  in  the 
complaint  is  not  necessary. — ^Mulcahy  v.  Buck- 
ley, 100  CaL  484,  35  Pac.  144. 

In  an  action  to  foreclose  liens  of  material- 
men and  subcontractors  in  the  city  and 
county  of  San  Francisco,  the  plaintms,  as 
the  prevailing  parties,  are  entitled  to  re- 
cover as  costs  the  percentage  on  the  amount 
recovered  fixed  by  the  act  of  Februaiy  9, 
1866. — Golden  Gate  Lumber  Co.  v.  Sahr- 
bacher,  105  Cal.  114,  38  Pac.  635. 

Where  several  actions  are  consolidated 
against  several  defendants  and  one  defend- 
ant defaults  and  nonsuit  is  granted  in  favor 
of  appearing  defendant  against  one  plaintiff, 
he  is  liable  to  defendant  for  costs  but  en- 
titled to  judgment  against  defaulting  defend- 
ant.— Kennedy  ft  Shaw  Lumber  Co.  v. 
Dusenbery,  116  Cal.  124,  126,  47  Pac.  1008. 

When  several  actions  to  foreclose  are  con- 
solidated and  nonsuit  is  granted  in  favor  of 
owners  against  one  plaintiff,  they  are  en- 
titled to  judgment  against  him  for  costs,  bat 
he  still  remains  party  to  suit  and  is  entitled 
to  judgment  against  defaulting  contractor.— 
Kennedy  ft  Shaw  Lumber  Co.  v.  Busenbezy, 
116  Cal.  124,  126,  47  Pac.  1008. 

Under  Code  of  Civil  Procedure,  section 
1195,  providing  that  the  court  must  allow,  as 
a  part  of  the  costs  on  foreclosure  of  a  me- 
chanic's lien,  the  money  paid  for  filing  and 
recording  the  lien,  and  reasonable  attome/'t 
fees — such  costs  and  fees  to  be  allowed  to 
lien  claimants  whose  liens  are  established— 
a  party  establishing  a  claim  is  properiy  al- 
lowed such  fees  ana  eoets  where  defendant 
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malces  no  tender  of  the  amount  due,  or  offer 
to  allow  judgment  for  any  sum. — ^Ldnck  ▼. 
Johnson,  6  Cal.  Unrep.  817,  66  Pae.  674. 

The  foreelosure  in  the  superior  eourt  of 
the  liens  of  laborers  upon  a  threshing  ma- 
ehine  is  an  action  in  equity,  and  costs  were 
properly  allowed  therein  against  the  owner 
of  the  machine,  who  was  a  necessary  party 
defendant,  and  who  appeared  and  made  af- 
firmative defenses  against  the  claims  of  the 
plaintiff,  notwithstanding  the  amount  of  the 
judgment  rendered  was  less  than  three  hun- 
dred dollars.— Clark  t.  Brown,  141  Cal.  93, 
74  Pae.  548. 

In  actions  of  this  character,  where  the 
claim  is  for  less  than  three  hundred  dol- 
lars, the  superior  court  has  concurrent  juris- 
diction with  that  of  the  justices  of  the 
peace,  and  the  plaintiff  is  entitled  to  costs, 
whether  he  seeks  relief  in  one  jurisdiction  or 
the  other.— Clark  v.  Brown,  141  Cal.  93,  74 
Pac.  548. 

Under  Code  of  Civil  Procedure,  section 
195,  a  contractor  who  does  not  establish  a 
lien  held  not  entitled  to  costs  and  attorney's 
fees. — Stimson  t.  Dunham,  Carrigan,  Hayden 
Co.,  146  Cal.  281,  79  Pac.  968. 

The  interest  of  a  city  in  a  fund  in  its 
treasury  to  pay  for  a  sewer  improvement, 
which  is  the  subject  of  equitable  litigation, 
is  that  of  a  stakeholder.  The  fund  alone  is 
the  subject  of  the  lien,  and  no  costs  of  liti- 
gation can  be  imposed  upon  the  city. — Gold- 
tree  ▼.  City  of  San  Diego,  8  CaL  App.  506, 
97  Pae.  216. 

Costs.     13  L.  B.  A.  706. 

Bight    to    costs    under    New    York    me- 
chanic's lien  law.    13  L.  B.  A.  706. 


S1S4. 


AttonMyB*  fees. 


Amount  of  attorney's  fees  seems  to  be 
discretionary.— Patent  Brick  Co.  v.  Moore,  75 
Cal.  205,  210,  16  Pac.  890. 

There  can  be  no  recovery  of  attorney'* 
fees  unless  plaintiff  succeeds  in  foreclosure 
suit.— Mclntyre  v.  Trautner,  78  Cal.  449,  450, 
21  Pae.  15. 

Plaintiff's  attorney's  fees  are  not  part  of 
eoets,  but  are  incident  to  foreclosure  of  lien. 
Mclntyre  v.  Trautner,  78  Cal.  449,  450,  21 
Pac.  15. 

Beasonable    counsel   fee    may   be    allowed 

?)laintiff  for  services  rendered  on  appeal  in 
orclosure   case. — Hubbard  v.  Dusy,   80   Cal. 
281,  22  Pac.  214. 

The  allowance  of  two  hundred  and  fifty 
dollars  attorney's  fees,  in  an  action  to  fore- 
close eleven  mechanics'  liens,  is  reasonable. 
Jewell  ▼.  McKay,  82  Cal.  144,  23  Pac.  139. 

On  dismissal  of  appeal  from  judgment  f ore- 
elosing  mechanic's  lien  court  allowed  addi- 
tional attorney's  fees  occasioned  by  appeal. 
Smith  T.  Solomon,  84  Cal.  537,  539,  24  Pae. 
2S6. 


On  affirmance  of  judgment  foreclosing  lien, 
appellant  is  allowed  reasonable  attorney's 
fees  as  part  of  costs  on  appeal. — ^Harlan  v. 
Stufflebeem,  87  Cal.  508,  513,  25  Pac.  686; 
Buss  Lumber  etc.  Co.  v.  Garrettson,  87  Cal. 
589,  596,  25  Pac.  747. 

Code  of  Civil  Procedure,  section  1184,  re- 
lating to  mechanics'  liens,  requires  that 
twenty-five  per  cent  of  the  whole  contract 
price  shall  be  made  payable  at  least  thirty- 
five  days  after  the  nnal  completion  of  the 
contract.  Sections  1193,  1195,  authorize  a 
claimant,  on  establishing  his  lien,  to  recover 
costs  and  an  attorney's  fee.  Held,  in  an 
action  by  a  materialman  to  enforce  his  claim 
against  the  twenty-five  per  cent  of  the  con- 
tract price  retained  by  the  owner,  that  the 
costs  and  attorney's  fees  are  chargeable 
against  the  premises  where  the  sum  so  re- 
tained was  not  sufficient  to  satisfy  the  claim, 
and  the  contractor  suffered  a  default,  while 
the  owner  contested  the  claim. — De  Camp 
Lumber  Co.  t.  Tolhorst,  99  Cal.  631,  34  Pac. 
438. 

The  plaintiff  is  not  entitled  to  recover  any- 
thing for  an  attorney's  fee  paid  for  prepar- 
ing his  claim  of  lien,  and  an  averment  as 
to  the  amount  so  paid  should  be  stricken 
from  the  complaint. — Mulcahy  y.  Buckley, 
100  Cal.  484,  35  Pac.  144. 

Beasonable  attorney's  fees,  authorized  by 
Code  of  Civil  Procedure,  section  1195,  to 
be  allowed  claimants  of  liens,  are  to  be  fixed 
by  the  court,  irrespective  of  any  averment  in 
the  complaint  as  to  what  would  be  a  reason- 
able amount;  and,  in  the  absence  of  evi- 
dence as  to  the  amount  of  services,  the 
allowance  will  not  be  reversed  because  in 
excess  of  the  amount  so  designated  in  the 
complaint. — Pacific  Mut.  Life  Ins.  Co.  v. 
FUher,  106  Cal.  224,  39  Pac.  758. 

An  allowance  of  attorney's  fees  in  an 
action  to  enforce  mechanics'  liens  will  not  be 
set  aside  as  insufficient  unless  clearly  unrea- 
sonable.— Stimson  Mill  Co.  v.  Biley,  5  Cal. 
Unrep.  218,  42  Pac.  1072. 

Where  there  is  no  lien  to  be  enforced  there 
can  be  no  allowance  of  counsel  fees  in  the 
action. — Keener  v.  Eagle  Lake  Land  etc.  Co., 
110  Cal.  627,  43  Pac.  14. 

Allowance  to  plaintiff  of  attorney's  fees 
for  defending  appeal  cannot  be  made  by  ap- 
pellate court  upon  affirmance;  matter  is  ex- 
clusively for  trial  court. — Evans  v.  Judson, 
120  Cal.  282,  285,  52  Pac.  585. 

In  a  consolidated  action  to  foreclose  me- 
chanics' liens,  attorney's  fees,  of  one  hundred 
dollars  each,  were  allowed  to  two  claimants 
who  had  separate  attorneys,  and  who  filed 
separate  complaints,  and  were  adjudged  two 
hundred  and  ninety-three  dollars  and  twenty- 
three  cents  and  one  hundred  and  seven  dollars 
and  sixty-four  cents,  respectively.  The  other 
eight  plaintiffs  had  other  attorneys,  and 
joined  in  a  complaint  on  claims  aggregating 
six  hundred  and  sixty-three  dollars  and  two 
cents,  and  were  allowed  one  hundred  dollars 
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attorney's  fees,  to  be  apportioned  ratably  ac- 
cording to  their  several  judgments.  The  trial 
was  of  considerable  length  and  some  com- 
plexity. Held,  that  the  allowance  of  attor- 
ney's fees  was  not  excessive. — Sweeney  v. 
Meyer,  124  Cal.  512,  57  Pac.  479. 

Where  the  superior  court  allowed  attorney*! 
fees  to  mechanic's  lien  claimants  in  a  fore- 
closure action,  as  authorized  by  Code  of  Civil 
Procedure,  section  1195,  and  directed  pay- 
ment thereof  out  of  the  proceeds  of  the 
foreclosure  sale  prior  to  the ,  payment  of 
the  mortgage,  an  application  to  the  supreme 
court  for  further  attorney's  fees  in  defending 
an  appeal  from  such  judgment,  which  was  af- 
firmed by  consent,  will  be  denied. — ^Williams 
▼.  Gaston,  127  Cal.  6il,  60  Pac.  427. 

Where  the  only  question  raised  by  the 
answer  of  the  land  owner  in  an  action  to  en- 
force mechanics'  liens  is  decided  in  his  favor, 
it  is  improper  to  impose  a  lien  on  his  land  for 
attorney's  fees  in  addition  to  the  balance  dne 
on  the  contract,  unless  the  answer  was  inter- 
posed to  delay  and  harass  the  lien  claimants. 
Hooper  v.  Fletcher,  145  Cal.  375,  79  Pac.  418; 
Olmo  V.  Fletcher,  145  Cal.  375,  79  Pac.  418. 

The  provision  of  the  statute  purporting  to 
authorize  the  allowance  of  attorney's  fees  for 
the  plaintiff  in  an  action  for  the  foreclosure 
of  mechanics'  liens  is  unconstitutional  and 
void. — ^Union  Lumber  Co.  ▼.  Simon,  150  Gal. 
751,  89  Pac.  1077,  1081. 

The  statute  purporting  to  allow  attorneys' 
fees  in  an  action  to  enforce  a  mechanic's 
lien  is  unconstitutional. — Mannix  v.  Tryon, 
152  Cal.  31,  91  Pac.  983. 

The  provision  of  the  Code  of  Civil  Pro- 
cedure purporting  to  allow  attorney's  fees 
to  a  person  enforcing  a  mechanic's  lien  by 
foreclosure  suit  is  an  unlawful  discrimination 
in  favor  of  such  suitors  and  is  therefore  un- 
constitutional and  void. — Merced  Lumber  Co. 
V.  Bruschi,  152  Cal.  372,  92  Pac.  844. 

In  an  action  to  foreclose  a  mechanic's  lien, 
the  plaintiff  is  not  entitled  to  an  allowance 
of  attorneys'  fees. — Raphael  Co.,  Inc.,  t. 
Grote,  154  Cal.  137,  97  Pac.  155. 

Attorneys'  fees  cannot  be  allowed  the  plain- 
tiff in  an  action  to  foreclose  a  mechanic's 
lien.  Section  1195  of  the  Code  of  Civil  ^O" 
cedure,  purporting  to  authorize  such  allow- 
ance, is  unconstitutional. — ^Burnett  v.  Glas, 
154  Cal.  249,  97  Pac.  432. 

Constitution,  article  XX^  section  15,  with 
reference  to  mechanics'  hens,  held  not  to 
repeal  the  provisions  of  the  Code  of  Civil 
Procedure  on  the  subject  of  "Liens  of  Me- 
chanics and  Others." — ^Peckham  v.  Fox,  1 
Cal.  App.  307,  82  Pac.  91. 

Code  of  Civil  Procedure,  section  1195,  au- 
thorizing recovery  of  attorney's  fees  in  a 
suit  to  foreclose  a  mechanic's  lien,  held  not  in 
conflict  with  constitution,  article  XX,  section 
15.— Peckham  v.  Fox^  1  Cal.  App.  307,  82 
Pac.  91. 


Under  Code  of  Civil  Procedure,  section 
1195,  plaintiff  in  a  snit  to  foreclose  a  me- 
chanic's lien  is  also  entitled  to  a  lien  for 
the  attorney's  fee  prescribed  by  such  sectioi. 
Peckham  v.  Fox,  1  Cal.  App.  307,  82  Pac.  91. 

Lien  claimants  cannot  be  allowed  attor- 
neys' fees  in  an  action  to  foreclose  their  liens. 
Stimson  Mill  Co.  v.  Nolan,  5  Cal.  App.  754, 
91  Pac.  262. 

The  allowance  of  an  attome3r's  fee  incor- 
porated in  the  judgment  foreclosing  the  lien 
was  improper,  and  will  be  ordered  stricken 
therefrom. — ^Pacific  Lumber  Co.  v.  Wilson,  6 
Gal.  App.  561,  92  Pac.  654. 

In  the  foreclosure  of  a  lien,  no  allowance 
can  be  made  to  the  plaintiff  for  an  attorney's 
fee. — ^Danaldson  v.  Orchard  Crude  Oil  Co.,  6 
Cal.  App,  641,  92  Pac.  1046. 

No  attorneys'  fees  can  be  allowed  npon 
the  foreclosure  of  a  mechanic's  lien. — Los 
Angeles  Pressed  Brick  Co.  v.  Los  Angeles 
Pac.  etc.  Dev.  Co.,  7  Cal.  App.  460,  94  Pac 
775. 

Attorneys'  fees  cannot  be  allowed  upon 
the  foreclosure  of  a  mechanic's  lien. — ^Hill 
V.  Clark,  7  Cal.  App.  609,  95  Pac.  382. 

No  attorneys'  fees  can  be  allowed  in  an 
action  to  foreclose  mechanic's  liens. — ^Farnham 
V.  California  etc.  Trust  Co.,  8  Cal.  App.  266, 
267,  96  Pac.  788. 

Attorneys'  fees  cannot  be  allowed  to  suc- 
cessful lien  claimants;  and  a  direction  that 
attorneys'  fees  be  paid  in  their  favor  out  of 
the  amount  deposited  in  court  is  void. — ^Loe 
Angeles  Pressed  Brick  Co.  v.  Higgins,  8  Gal. 
App.  514,  97  Pac.  414,  420. 

Where  persons  ifho  have  furnished  labor 
and  material  in  constructing  an  irrigation 
system  have  been  allowed  a  superior  claim 
over  those  holding  under  a  mortgage  of  the 
property  of  such  system,  their  claim  for 
rights  under  a  mechanic's  lien  is  immaterial, 
and  compensation  for  attorneys'  fees  will  not 
be  allowed. — Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  ft  Irr.  Co.,  86  Fed.  975. 

Constitutionality  of  statute  giving  attor- 
ney's fee  in  suit  to  f orecloee.  20  L.  B. 
A.  565. 

Validity  of  mechanics'  lien  law  providing^ 
for  taxing  of  attorneys'  fees.  11  Ann. 
Gas.  714. 

Validity  of  statutory  provision  for  at- 
torney's fees  in  suit  to  foreclose.  17 
L.  E.  A.  (N.  8.)  910. 

§  135. Wliere  aetloiis  an  cfsaoli- 

dated. 

The  consolidation  of  actions  separately 
brought  for  the  foreclosure  of  street  assess- 
ment liens  for  work  done  under  the  same 
contract  does  not  prevent  the  plaintiff,  in 
the  event  of  recovery,  from  recovering  in 
each  action  the  fifteen  dollar  attorney  fee 
provided   by  the   statute. — Bealty   Constrae- 
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tion  &  Mtg.  Co.  y.  Saperior  Court,  105  Cal. 
543,  132  Pae.  1048. 


§136. 


Interest 


The  faet  that  judgment  on  the  liens  in  this 
^aiie  included  a  charge  of  interest  at  two  per 
cent  given  on  a  prior  extension  of  the  lien, 
whieh  interest  is  over  and  above  the  original 
contract  price  for  the  articles  for  which  the 
lien  was  claimed,  is  not  of  itself  conclnsive 
proof  of  fraud  in  the  judgment,  but  such 
interest  cannot  be  charged  on  the  premises 
as  against  a  subsequent  mortgagee.^-Oamble 
V.  VoU,  15  Cal.  507. 

Where  the  action  is  to  foreclose  a  me- 
chanic's lien  upon  the  property  of  the  owner, 
plaintiff  may  recover  the  cost  of  filing  the 
lien  and  attorney's  fees  which  cannot  be  re- 
covered in  a  personal  action,  and  there  is  no 
mode  of  enforcing  the  judgment  other  than 
by  the  sale  of  the  property  and  docketing  a 
deficiency  judgment  against  the  defendant 
who  may  be  liable  therefor,  and  no  execution 
as  upon  a  mere  ]^r8onal  judgment  can  be  is- 
sued, unless  by  direction  of  the  court,  upon  a 
showing  that  the  property  upon  which  the 
lien  was  adjudged  is  no  longer  available. — 
Central  Lumber  etc.  Co.  v.  Center,  107  Cal. 
193,  40  Pac.  334. 

The  contractor,  in  an  action  to  enforce  his 
lien,  is  entitled  to  interest  on  the  respective 
payments  to  be  made  under  the  contract, 
from  the  dates  when  they  became  due;  and  a 
decree  directing  interest  only  as  of  the  date 
of  the  commencement  of  the  trial  is  to  the 
prejudice  of  the  plaintiff,  and  not  of  the  de- 
fendant.— Knowles  v.  Baldwin,  125  Cal.  224, 
57  Pac.  988. 

Interest  cannot  be  allowed  upon  an  un- 
liquidated demand  in  favor  of  a  subcontrac- 
tor for  the  unascertained  value  of  the  work 
done  and  materials  furnished  by  him,  until 
the  amount  thereof  is  fixed  by  judgment  in 
his  favor. — Macomber  v.  Bigelow,  126  Cal. 
9,  58  Pae.  312. 

Where  the  amount  due  a  materialman  is 
unliquidated  and  not  capable  of  being  made 
certain  by  calculation  until  fixed  by  the  judg- 
ment, interest  prior  to  judgment  cannot  be 
aUowed.— Burnett  v.  Glas,  154  Cal.  249,  97 
Pac.  423. 

Where  the  amount  due  a  lien  claimant  is 
so  fixed  by  agreement  that  it  may  be  made 
certain  By  calculation,  interest  thereon  is 
properly  allowed  prior  to  judgment  in  an 
action  to  foreclose  the  lien.  The  lien  which 
the  statute  gives  is  as  extensive  as  the  claim 
which  it  is  intended  to  protect.  Such  con- 
struction of  the  statute  does  not  render  it 
unconstitutional. — ^Burnett  v.  Glas,  154  Cal. 
249,  97  Pac.  423. 

The  circumstance  that  the  appellants  claim- 
ing under  a  deed  of  trust  were  not  parties 
to  any  of  the  claims  of  lien,  and  that  they 
were  contracted  without  their  knowledge, 
does  not  affect  the  right  of  the  lien  of  the 


lienholdsrs  to  interest. — ^Famham  v.  Cali- 
fornia etc.  Trust  Co.,  8  Cal.  App.  266,  267, 
96  Pae.  788. 

Interest  is  allowed  on  a  claim  of  lien  from 
the  commencement  of  an  action  to  foreclose 
the  same,  where  the  claim  is  capable  of  being 
made  certain  either  by  compensation  or 
reference  to  market  values;  but  where  the 
claim  is  on  a  quantum  meruit  for  the  rea- 
sonable value  of  services,  it  is  not  susceptible 
of  such  computation,  and  does  not  bear 
interest  prior  to  the  judgment. — ^Famham  v. 
California  etc.  Trust  Co.,  8  Cal.  App.  266, 
267,  96  Pac.  788. 

§137.    Appeal  and  review. 

It  appeared  at  the  trial  of  an  action  by 
W.  against  H.  to  foreclose  a  mechanic's  lien 
under  the  act  concerning  the  liens  of  mechan- 
ics and  others  (Stats.  1862,  p.  384),  that  H. 
entered  into  a  contract  with  W.,  by  which  W. 
agreed  to  build  upon  the  lot  of  H.  a  bam, 
"agreeable  to  the  drafts,  plan  and  explana- 
tion hereto  annexed,  marked  'A,' "  and  H. 
agreed  to  pay  for  the  same  three  hundred  and 
twenty  dollars,  ''upon  the  completion  of  said 
bam,  as  per  specifications";  that,  in  faet,  no 
draft,  plan  or  specifications  were  attached  to 
the  contract  but  an  unsigned  paper  was  pro- 
duced, and  testimony  received,  under  the 
objection  of  H.,  tending  to  prove  that  it  con- 
tained the  plans  and  specifications  alluded  to 
in  the  contract.  Held,  (1)  that  "the  speci- 
fications" were  an  essential  part  of  the  con- 
tract; (2)  that  the  reference  made  in  the 
contract  to  "the  specifications,"  being  false, 
cannot  be  helped  out  by  oral  evidence;  and 
(3)  that  without  "the  specifications"  there 
was  not  such  "a  contract  in  writing,  sub- 
scribed by  the  party  to  be  charged  thereby," 
as  is  required  by  the  second  section  of  said 
act  to  entitle  the  contractor  to  acquire  the 
lien  therein  provided  for. — Worden  v.  Ham- 
mond, 37  Cal.  61. 

Where,  in  an  action  to  foreclose  a  lien 
for  materials  furnished  the  contractors,  the 
complaint  fails  to  state  the  contract  price 
between  the  owner  and  the  contractors,  or 
the  reasonable  value  of  the  work,  but  only 
that  after  the  owner  had  notice  that  plaintiff 
was  furnishing  the  materials  there  became 
due  to  the  contractors  an  amount  in  excess 
of  the  sum  due  plaintiff,  an  objection  to  its 
insufficiency  must  be  taken  by  demurrer  or 
answer,  and  cannot  be  raised  for  the  first- 
time  on  appeal. — Buss  Lumber  etc.  Co.  v. 
Garrettson,  87  Cal.  589,  25  Pae.  747. 

The  time  of  completion  of  a  building 
which  is  sought  to  be  subjected  to  a  me- 
chanic's lien  is  a  question  of  fact  for  the 
trial  court  to  determine,  and  its  determina- 
tion will  not  be  disturbed  upon  appeal  where 
the  evidence  upon  the  question  is  confiicting. 
Willamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205,  29  Pac.  633. 

In  an  action  by  a  building  contractor,  de- 
fendant cannot  for  the  first  time  on  appeal 
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complain  that  the  plans  and  specifications  re- 
ferred to  in  the  contract  set  out  in  the  com- 
plaint, and  introduced  in  evidence,  were  not 
attached  to  or  made  a  part  thereof,  and 
hence  that  the  contract  was  not  in  its  en- 
tirety filed  for  record,  as  required  bj  statute. 
White  V.  Fresno  Nat.  Bank,  98  Cal.  166,  32 
Pac.  979. 

Where,  in  an  action  to  enforce  a  mechanic's 
lien,  there  are  findings  as  to  the  time  of 
abandonment  of  the  contract  by  the  original 
contractor  and  the  time  of  completion  of 
the  building  by  the  subsequent  contractor, 
and  the  un denied  allegations  of  the  complaint 
show  the  time  of  filing  the  lien,  the  question 
whether  the  lien  was  filed  within  the 
statutory  time  is  to  be  determined  from 
such  facts,  and  error  in  finding  that  it  was 
so  filed  is  not  ground  for  granting  a  new 
trial.— Pierce  v.  Willis,  103  Cal.  91,  36  Pac. 
1080. 

Where  the  court  finds  that  a  contract  was 
entered  into  and  that  it  was  performed,  it 
cannot  be  presumed  upon  appeal,  without 
proof,  that  a  contract  was  roid  for  want  of 
filing,  or  for  any  other  reason. — ^First  Nat. 
Bank  of  Bridgeport  v.  Perris  Irrigation  Bist., 
107  Cal.  65,  40  Pac.  45. 

A  bond  to  stay  execution  upon  appeal  from 
a  decree  foreclosing  a  mechanic's  lien  must 
be  given  under  section  945  of  the  Code  of 
Civil  Procedure,  concerning  appeals  from 
judgments  or  orders  directing  the  sale  of 
real  property;  and  a  mere  bond  in  double 
the  amount  of  the  judgment  against  the 
owner  of  the  premises  not  conditioned  as 
required  by  section  945,  does  not  have  the 
effect  to  stay  the  execution  of  the  judgment. 
CentrU  Lumber  etc.  Co.  v.  Center,  107  Cal. 
193,  40  Pac.  334. 

The  objection  that  the  complaint  insuf- 
ficiently alleges  some  of  the  necessary  requi- 
sites of  the  claim  of  lien  cannot  be  urged 
for  the  first  time  on  appeal,  where  the  claim 
of  lien  was  not  on  the  trial  objected  to  as 
being  insuf&cient  in  these  respects. — Coss  v. 
MacDonough,  111  Cah  662,  44  Pac.  325. 

The  discretion  of  the  trial  judge  in  fixing 
the  amount  of  attorney's  fees  and  apportion- 
ing the  amount  between  the  respective  claim- 
ants of  liens  will  not  be  disturbed  upon 
appeal  where  there  is  no  such  abuse  of  dis- 
cretion as  to  warrant  interference  therewith. 
Sweeney  v.  Meyer,  124  Cal.  512,  57  Pac. 
479. 

In  order  to  warrant  the  allowance  of  at- 
torney's fees  upon  the  foreclosure  of  liens  un- 
der the  mechanic's  lien  law,  no  allegation  or 
finding  in  relation  thereto  is  necessary;  and 
the  sufficiency  of  an  allegation  or  finding  in 
relation  thereto  will  not  be  reviewed  upon 
appeal. — Ah  Louis  v.  Harwood,  140  Cal.  500, 
74  Pac.  41. 

Where,  in  a  suit  to  enforce  a  mechanic's 
lien,  the  lower  court  found  that  defendants 
owed  plaintiff  a  certain  sum  and  awarded  him 


a  lien  therefor,  and  defendants  found  ao 
fault  with  the  amount  awarded  plaintiff,  but 
appealed  on  the  ground  that  plaintiff  was  not 
entitled  to  a  lien,  and  all  the  evidence  and 
proceedings  had  on  the  trial  were  brought 
before  the  appellate  court  for  review,  that 
court,  on  setting  aside  the  judgment  for 
error  in  giving  plaintiff  a  lien,  would  not 
remand  the  case  for  a  new  trial,  but  would 
direct  the  lower  court  to  modify  the  judg- 
ment by  striking  therefrom  the  provisions 
for  a  lien  and  to  enter  a  personal  judgment 
in  plaintiff's  favor  for  the  sum  found  due. — 
Schindler  y.  Green,  7  Cal.  Unrep.  233,  82 
Pac.  631. 

Where  the  suit  by  a  materialman  against 
the  owner  to  establish  and  foreclose  a  lien 
for  materials  for  the  construction  of  a  build- 
ing was  tried  on  the  theory  that  the  law 
made  a  contract  between  the  materialman 
and  the  owner  for  the  materials,  the  un- 
certainty in  the  complaint  arising  from  the 
fact  that  it  alleged  that  the  contract  was 
made  with  the  owner,  while  the  recital  in 
the  notice  of  lien  showed  that  it  was  made 
with  the  contractor,  did  not  justify  a  re- 
versal.— ^Lucas  ▼.  Bea,  7  Gal.  Unrep.  363,  101 
Pac.  537. 

The  appellate  court,  on  setting  aside  a 
judgment  for  error  in  giving  plaintiff  a  lien 
on  the  premises,  would  not,  under  the  circiun- 
stances,  order  a  new  trial,  but  would  not  di- 
rect the  entry  of  a  personal  judgment. — 
Schindler  v.  Green,  7  Cal.  Unrep.  233,  82  Pac. 
631. 

On  an  appeal  by  a  materialman  from  an 
order  refusing  him  a  new  trial  in  an  action 
to  enforce  a  Tien  for  materials  furnished  for 
use  in  the  construction  of  a  building,  the 
sufficiency  of  the  evidence  to  sustain  a  find- 
ing to  the  effect  that  the  claimant  knew  that 
the  materials  furnished  did  not  comply  with 
the  requirements  of  the  filed  contract  is  im- 
material. And  on  such  an  appeal  by  a  sub- 
contractor the  sufficiency  of  the  evidence  to 
sustain  a  finding  that  he  knew  that  the  work 
done  by  him  was  not  in  compliance  with  the 
contract  is  also  immaterial. — Howe  v.  Sehmidt, 
151  Cal.  436,  90  Pac.  1056. 

In  an  action  by  a  subcontractor  to  fore- 
close a  mechanic's  lien,  brought  against  the 
original    contractor    and    the    owner    of    the 
building,  who''  had  retained  in  his   handa   a 
part  of  the  contract  price  more  than  sofiK- 
cient   to   satisfy   the   claim   of   the    subcon- 
tractor, a  personal  judgment  was  rendered  in 
favor   of   the  plaintiff  against   the   original 
contractor  for  the  amount  claimed,  and   the 
judgment  further  decreed  that  a  lien  on  the 
lot  of  the  owner  existed  in  favor  of  the  plain- 
tiff for  said  amoilnt,  and  provided  for  a  sale 
of  the  lot  and  the  application  of  the  proceeds 
to  the  payment  of  the  judgment,  and  in  the 
event  that  the  proceeds  were  insufficient  for 
that  purpose,  that  there  be  docketed  a  jndif- 
ment  against  the  contractor  for  the  amount 
of    such    deficiency,    and    that    the    plaintiff 
have  execution  against  the  contractor  for  tba 
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•mount  thereof.  Held,  on  an  appeal  by  the 
owner  of  the  lot  from  the  judgment,  in  bo 
far  as  it  deereed  a  lien,  and  provided  for  a 
Bale  thereof  and  the  application  of  the  pro- 
eeede  to  the  satisfaction  of  the  plaintiff's 
claim,  that  the  original  eontraetor,  against 
whom  the  personal  judgment  was  rendered, 
was  not  an  adverse  party  who  would  be  in- 
juriously affected  by  a  reversal  of  the  judg- 
ment against  the  owner,  and  need  not  be 
served  with  notice  of  the  appeal. — ^Mannix  t. 
Tryon,  152  Cal.  31,  91  Pac.  993. 

It  is  held  the  findings  made  by  the  court 
in  favor  of  the  lien  claimants  and  against 
the  owner  of  the^  property  are  sustained  by 
the  evidence,  and  were  proper  under  the 
pleadings;  and  that  no  error  appears  in  the 
record.-— John  B.  Gentle  ft  Go.  v.  Britton,  158 
Cal.  328,  111  Pac.  9. 

Where  property  is  sold  upon  proceedings 
for  the  foreclosure  of  a  mechanic's  lien,  at 
the  request  of  the  lienor,  two  days  after  the 
taking  of  an  appeal  by  the  holder  of  a  mort- 
gage on  the  property  from  the  judgment  de- 
claring the  superiority  of  the  hen  over  that 
of  the  mortgage,  the  mortgagee  is  not  es- 
topped from  prosecuting  his  appeal  by  bid- 
ding in  the  property  at  its  reasonable  value. — 
Sunset  Lumber  Go.  v.  Bachelder,  167  Gal.  512, 
Ann.  Gas.  1916B,  064,  140  Pac.  35. 

Upon  appeal  by  the  owners  of  the  land, 
the  validity  of  a  judgment  against  the  con- 
tractor for  deficiency  after  the  sale  of  the 
building  is  not  involved,  and  will  not  be  con- 
sidered.— ^Linck  V  Meikeljohn,  2  Gal.  App. 
506,  84  Pac.  309. 

The  question  whether  the  work  done  and 
materials  furnished  by  the  plaintiffs  were  so 
affixed  to  the  building  as  to  become  part  of 
it  was  a  question  of  fact  to  be  determined 
by  the  court  upon  the  evidence  before  it; 
and  its  finding  as  to  a  fact  decided  upon  the 
weight  of  evidence  will  not  be  reviewed. — 
Stevenson  v.  Woodward,  3  Gal.  App.  754,  86 
Pac.  990. 

In  a  consolidated  mechanic's  lien  suit  for 
foreclosure  of  liens  against  the  owner  of  the 
property  and  the  contractors,  where  the 
owner  deposits  in  court  the  amount  due  to 
the  contractors  to  abide  the  judgment  therein, 
and  to  be  applied  in  satisfaction  thereof  as 
the  court  may  direct,  the  deposit  must  be 
eonstmed  to  refer  to  the  judgment  finally 
rendered;  and  where  an  appeal  is  taken  by 
the  owner,  upon  a  stay  bond,  he  is  not  en- 
titled, pending  the  appeal,  to  a  writ  of  man- 
date to  compel  a  return  of  the  deposit,  in  the 
absence  of  an  order  of  the  court,  to  that 
effect  and  a  refusal  to  obey  it  by  the  custo- 
dian of  the  money. — ^Higgins  v.  Keyes,  5  Gal. 
App.  482,  90  Pac.  972. 

Where,  in  an  action  to  foreclose  mechan- 
ics' liens,  personal  judgment  was  rendered 
against  the  appellant,  and  a  lien  enforced 
against  its  leasehold  interest,  with  judgment 
to  be  docketed  for  deficiency,  the  waiver  by 
the  respondent  of  the  deficiency  judgment 
doea  not  render  moot  the  remaining  questions 


in  regard  to  such  personal  judgment  and  the 
foreclosure  of  the  lien,  which  appellant  has 
still  a  direct  interest  in  reversing. — Danald* 
son  V.  Orchard  Grude  Oil  Go.,  6  Gal.  App.  641, 
92  Pac.  1046. 

Error  in  refusing  a  motion  for  a  nonsuit 
is  cured  by  subsequent  evidence  warranting 
findings  that  the  work  was  substantially  per- 
formed in  good  faithj  entitling  the  contractor 
to  compensation. — ^Hill  v.  Glark,  7  Gal.  App. 
609,  95  Pac.  382. 

Though  the  allegation  that  the  contract 
was  made  by  plaintiff  with  the  owner  is  in- 
eonsistent  with  the  notice  of  lien,  made  part 
of  the  complaint  as  an  exhibit,  stating  that 
it  was  made  with  the  contractor,  and  admit- 
ting that  a  special  demurrer  for  such  un- 
certainty should  have  been  sustained,  yet 
the  error  in  refusing  to  sustain  it  will  not  be 
deemed  prejudicial,  nor  ground  for  reversal, 
where  the  court  justified  the  ruling  on  the 
ground  that  the  law  made  the  contract  to  be 
with  the  owner,  and  the  case  was  tried  on 
that  theory. — Lucas  v.  Bea,  10  Gal.  App.  641, 
102  Pac.  822. 

Where  the  evidence  shows  that  the  erec- 
tion of  a  building  costing  eight  thousand  dol- 
lars was  made  without  a  written  contract, 
upon  a  basis  of  percentage  to  be  paid  to 
the  architect  and  to  a  superintendent  of  con- 
struction, employed  by  the  owner,  leaving  all 
claims  for  labor  and  materials  to  be  paid  for 
by  the  owner,  it  is  held  that  a  finding  in  an 
action  for  mill  work  furnished  toward  the 
erection  of  the  building,  that  it  was  not  fur- 
nished at  the  instance  and  request  of  the 
owner,  is  against  the  evidence,  and  requires 
a  reversal  upon  appeal. — Loma  Prieta  Lumber 
Go.  V.  Hinton,  12  Gal.  App.  766,  108  Pac.  528. 

In  such  a  state  of  the  evidence,  the  owner 
is  liable  to  the  plaintiff  as  matter  of  law,  for 
the  reason  that  the  architect  and  superin- 
tendent were  her  agents  in  the  purchase  of 
the  materials  furnished  for  the  building  and 
used  in  the  construction  thereof,  including 
the  materials  sued  for. — Loma  Prieta  Lum- 
ber Go.  T.  Hinton,  12  Gal.  App.  766,  108  Pac. 
528. 

Held,  that  the  evidence  of  the  owner  is  not 
of  sufficient  dignity  to  create  a  substantial 
conflict  in  the  evidence  showing  the  liability 
of  the  owner  to  plaintiff. — ^Loma  Prieta  Lum- 
ber Go.  V.  Hinton,  12  Gal.  App.  766,  108  Pac. 
528. 

Held,  that  as  to  the  title  acquired  under 
foreclosure  of  mechanics'  liens,  if  appellants 
are  not  precluded  from  a  collateral  attack 
upon  the  decree  of  foreclosure,  they  are  es- 
topped by  the  findings  and  decree  against 
them  brought  by  the  purchaser  of  the  title 
to  quiet  his  title  against  them. — Los  Angeles 
Gounty  v.  Winans,  13  Gal.  App.  257,  109  Pao. 
650. 

Where  the  court  has  found  that  the  mort- 
gage lien  is  superior  and  prior  to  any  claim 
of  lien  against  said  building  and  premises 
of  the  plaintiff  herein,  it  is  not  necessary  to 
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reverse  .the  decree  for  the  error  appearing 
therein,  Wt  it  will  be  modified  accordingly. 
Barrett-Hicks  Co.  ▼.  Glas,  14  Cal.  App.  289, 
111  Pac.  760. 

It  is  held  that  no  error  is  disclosed  hj  the 
record  in  refusal  of  the  court  to  allow  evi- 
dence of  an  unproved  offset  to  the  lien  of 
the  discharged  surety  set  up  in  the  answer. 
It  does  not  appear  that  there  was  any  effort 
to  prove  such  offset,  or  that  any  ruling  of  the 
court  was  made  thereon — ^Barrett-Hicks  Co.  v. 
Glas,  14  Cal.  App.  289,  111  Pac.  760. 

The  only  ground  of  objection  to  the  com- 
plaint is  that  it  is  uncertain  as  to  the  time 
within  which  the  work  was  performed,  and 
when  it  ceased;  but  in  the  absence  of  a 
special  demurrer  on  that  ^ound,  objection 
to  such  uncertainty  is  waived,  and  cannot 
be  considered  upon  appeal. — ^Webster  v.  Carr, 
18  CaL  App.  772,  124  Pac.  447. 

A  finding  of  the  trial  court,  supported  by 
evidence,  that  the  owner  of  the  building 
ffave  notice  that  he  would  not  be  responsible 
for  improvements  being  made  by  his  lessee, 
must  be  accepted  by  the  appellate  court. — 
Hickman  v.  Freiermuth,  21  Cal.  App.  629,  132 
Pac.  772. 

Where  the  evidence  in  an  action  to  fore- 
close a  mechanic's  lien  is  conflicting,  the  ap- 
pellate court  is  not  permitted  to  depart  from 
the  findings. — ^Unitea  Materials  Co.  v.  Lough- 
ery,  22  CiQ.  App.  1,  133  Pac.  18. 

Bight  to  accept  favorable  part  of  decree 
and  appeal  from  the  rest.  29  L^  B.  A. 
(N.  8.)  13. 


VnZ.    INBEMNIT7  AOAIKST  LIEK& 

§  1S8.    In  genoral. 

Defendants,  as  principal  and  surety,  gave 
a  bond  to  plaintiff  for  the  performance  of  a 
building  contract  by  the  principal,  which 
stipulated  that  no  liens  should  be  filed  against 
the  property,  and  that  plaintiff  should  pay 
three-fourths  of  the  contract  price  as  the 
work  progressed,  and  the  balance  on  its  com- 
pletion. Liens  were  filed,  judgments  obtained, 
and  plaintiff  paid  thereon  a  balance  jiue  the 
contractor  at  the  time  the  liens  were  filed, 
and  an  additional  sum  beyond  that  called  for 
by  the  contract;  and,  on  a  suit  on  the  bond, 
the  complaint  alleged,  and  the  answer  denied, 
that  the  surety  had  seasonable  notice  of  the 
lien  suits,  and  that  they  were  properly  de- 
fended by  plaintiff.  Held,  that  these  were 
material  issues,  and  should  have  been  passed 
upon. — Ernst  v.  Cummings,  55  Cal.  179. 

Where  the  contract  for  erection  of  a  build- 
ing between  the  owner  and  contractor  is  void 
for  failure  to  record  the  same,  or  other  de- 
fects, the  bond  thereto  attached,  conditioned 
that  the  contractor  will  not  permit  any  valid 
claim  or  lien  to  be  placed  on  the  building,  is 
void  also;  and  the  fact  that  a  materialman 
was  surety  thereon  does  not  estop  him  from 
setting  up  a  lien  on  the  building. — Schallert- 


Ganahl  Lumber  Co.  ▼.  Neal,  90  CaL  213,  87 
Pac.  192. 

Where  the  surety  on  a  bond  given  by  a 
contractor  or  an  owner,  to  indemnify  the  lat- 
ter a^inst  mechanics'  liens  on  his  building, 
supplies  to  the  contractor  material  for  soeli 
building,  and  files  a  mechanic's  lien  there- 
for, and  in  consideration  of  the  satisfaction 
of  the  lien  the  owner  gives  him  his  note  for 
an  amount  less  than  the  claim,  the  owner 
may,  in  an  action  on  the  note,  set  up  as  a 
delense  the  liability  of  the  surety  on  his 
bond.— Blyth  y.  Bobinson,  104  Cal.  239,  37 
Pac.  904. 

A  bond  by  a  contractor,  indemnifying  an 
owner  against  liens  on  his  building,  is  valid, 
though  the  plans  and  specifications  forming 
part  of  the  building  contract  were  not  filed 
with  tne  county  recorder. — ^Blyth  v.  Bobin- 
son, 104  Cal.  239,  37  Pac.  904. 

A  materialman  is  not  estopped  from  en- 
forcing his  lien  because  he  is  on  the  eon- 
tractor's  bond  to  the  owner  to  secure  him 
from  loss  on  account  of  the  default  or  negli- 
gence of  the  contractor. — Blytii  v.  Torre, 
4  Cal.  Unrep.  912,  38  Pac.  639. 

Where  a  contractor  and  his  sureties  execute 
a  bond  guaranteeing  payment  of  labor  and 
material,  it  will  be  presumed  that  any  labor 
and  material  furnished  is  furnished  in  con- 
sideration of  the  whole  contract,  including 
the  bond. — Union  Sheet  Metal  Works  v. 
Dodge,  129  Cal.  390,  62  Pac.  41. 

§  139.    Liabmtjr  on  bond. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides that  a  building  contract  which  is  not 
recorded  before  work  is  commenced  there- 
under, when  the  contract  price  exceeds  one 
thousand  dollars,  shall  be  void,  and  no  recov- 
ery shall  be  had  thereon  by  either  party 
thereto.  Held,  that  a  bond  in  the  sum  of 
five  thousand  dollars,  ^ven  by  a  contractor, 
with  sureties,  to  the  obligee,  who  is  the  owner 
of  a  building,  to  secure  him  against  any 
claims,  demands,  or  liens  for  labor  or  materi- 
als furnished  in  the  construction  of  such 
building,  and  which  refers  to  a  written  con- 
tract, that  has  not  been  recorded,  made  be- 
tween the  principal  obligor  and  obligee,  is 
not  within  the  meaning  of  the  statute,  and 
may  be  enforced  without  violating  the  pro- 
visions of  the  above  section. — Kiessig  v.  Alls- 
paugh,  91  Cal.  234,  27  Pac.  662. 

Code  of  Civil  Procedure,  section  1183,  pro- 
vides that  a  building  contract  which  is  not 
recorded  before  work  is  commenced  there- 
under, when  the  contract  price  exceeds  one 
thousand  dollars,  shall  be  void,  and  no  recov- 
ery thereon  can  be  had  by  either  party 
thereto.  Held,  that  a  bond  for  five  thousand 
dollars  given  by  the  contractor  to  the  owner 
to  secure  the  latter  against  claims  and  liens 
for  labor  or  materials,  and  which  refen  to  a 
written  contract  that  has  not  been  recorded, 
made  between  the  principal  and  obligee,  is 
not  within  the  meaning  of  the  statute,  and 
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may  he  enforced  without  violating  tlie  above 
leetion. — Kiessig  v.  Allspaugh,  91  Gal.  234, 
27  Pae.  662;  Kiessig  t.  Allspaugh,  99  Gal. 
452,  34  Pae.  106,  overruling  Schallert-Ganahl 
Lumber  Go.  v.  Neal,  90  Gal.  213,  27  Pae.  192. 

A  bond  given  by  a  contractor  to  the  owner 
of  a  building,  the  contract  price  of  which 
exceeds  one  thousand  dollars,  guaranteeing 
the  performance  of  all  the  conditions  of  the 
contract,  and  that  the  building  to  be  con-- 
itructed  hj  the  contractor  shall  be  delivered 
to  the  owner  free  from  all  liens  for  labor 
done,  and  materials  furnished  by  the  con- 
traetor,  is  valid  and  binding  upon  the  sure- 
ties, although  the  contract  itself  is  void,  be- 
cause of  a  failure  to  file  the  plans  and  specifi- 
cations with  the  county  recorder. — ^McMen- 
omy  V.  White,  115  Gal.  339,  47  Pae.  109. 

Failure  to  record  i>lans  and  specifications 
does  not  relieve  sureties  on  bond  guarantee- 
ing delivery  of  building  to  owner  free  from 
liens. — Summerton  v.  Hanson,  117  Gal.  252, 
253,  49  Pae.  U5. 

Code  of  (Svil  Procedure,  section  1184,  pro- 
vides that  no  payqient  made  on  a  building 
contract  prior  to  the  time  when  the  same  is 
due  under  the  contract  shall  defeat  any  lien 
in  favor  of  anyone  save  the  contractor,  but 
such  payment  shall  be  deemed  as  if  not  made. 
Held,  that  where  a  materialman  was  surety 
on  a  contractor's  bond  to  the  owner,  which 
provided  that  the  owner  and  contractor  might 
change  the  original  contract  in  any  manner 
without  affecting  the  obligation,  and  was 
conditioned  to  save  the  obligee  harmless  from 
liability  on  any  claim  growing  out  of  the 
building,  save  the  contract  price,  and  the 
owner  prematurely  paid  the  contractor  a  bal- 
ance of  the  contract  price,  the  materialman 
could  not  recover  such  sum  under  section 
1184.— Ganahl  v.  Weir,  130  Gal.  237,  62  Pae. 
512. 

The  obligee  in  a  building  contractor's  bond 
given  to  indemnify  the  owner  against  "claims 
that  may  have  accrued  against  said  building" 
acquires  no  right  of  action  against  the  suretv 
on  the  bond  by  paying  a  hen  claim  which 
could  have  been  defeated  in  an  action  to 
foreclose  the  lien  by  pleading  the  building 
contract,  which  was  valid  and  recorded. — 
BriU  V  De  Turk,  130  CaL  241,  62  Pae.  462. 

In  an  action  by  the  owner  of  a  building 
on  a  bond  of  the  contractors  conditioned  that 
they  should  satisfy  and  release  all  notices  and 
liens  claimed  against  the  owner  within  thirty- 
five  days  after  its  completion,  and  save  the 
owner  harmless  from  all  damages  therefrom, 
which  they  failed  to  do,  after  demand  by  the 
owner,  he  is  entitled  to  recover  as  damages 
the  amount  of  attorneys'  fees  which  he  was 
required  to  expend  to  protect  his  interest 
in  an  action  to  foreclose  the  liens,  in  which 
the  amount  withheld  from  the  contractors 
to  satisfy  notices  and  liens  was  exhausted 
by  the  decree  distributing  the  same  pro  rata 
among  the  parties  entitled  thereto,  by  the 
payment  of  which  the  owner  secured  a  re- 
lease of  his  property  from  all  claims. — ^Klokke 
▼.  Baphael,  8  Gal.  App.  1,  96  Pae.  392. 
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MEDICAL  Am. 

To  paupers.    See  Panpexa^  §4l 

MEDICAL  ASSISTANCE. 

Master's  duty  as  to.    See  Master  and  8ar- 
yaiit»  §36. 

MEDICAL  ATTENDANCE. 

In  general.    See  Physlciaiis  and  Surgeona 

Duty  and  liability  of  one  other  than  a 
physician  or  surgeon  who  contracts  to 
provide  medical  or  surgical  attention 
to  another.    36  L.  B.  A.  (N.  S.)  50. 

Effect  of  failure  to  provide  medical  at- 
tendance to  render  one  guilty  of  man- 
slaughter.   45  L.  B.  A.  (N.  S.)  559. 

Implied  authority  of  officers,  affents,  or 
servants  to  contract  for  medical,  sur- 
gical or  other  attendance  or  supplies 
for  sick  or  injured  persons.  Ann.  Gas. 
1912G,  474. 

iBeligious  belief  as  defense  to  criminal 
prosecution  for  failure  to  furnish  med- 
ical attendance  to  another.  Ann.  Gas. 
1913B,  1221. 

Bequest  to  physician  to  attend  third  per- 
son as  implying  agreement  to  pay  for 
services.    Ann.  Gas.  1914G,  587. 

MEDICAL  ATTENTION. 

To  wife,  liability  of  husband.    See  Medical 
BvriceB. 

MEDICAL  BOARDS. 

Judicial  power  to  review  action  of  boards 
in  respect  to  licenses  of  physicians, 
dentists,  etc.    20  L.  B.  A.  355. 

Mandamus  to  compel  action.  20  H  B.  A. 
355. 


MEDICAL  BOOKS. 

Bee    cross-reference    under    Medical   Woiks. 

As  evidence.    See  Evidence,  §846;  Oximlnal 

Law,  §241. 
Beading  from  to  jury,  in  criminal  case.    See 

Oxlmbial  Law,  §  359. 

As  evidence.  19  Ann.  Gas.  1002;  40  L. 
B.  A.  553. 

— —  In  criminal  cases.  52  Am.  Dee. 
180. 

As  to  whether  may  be  read  in  evidence. 
51  Am.  Bep.  680. 

MEDICAL  COLLEGE. 

Determining  character  or  standing  of. 
for  purpose  of  license  statutea.  28 
L.  B.  A.  (N.  8.)  735. 
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MEDIOAL  EXAMINATION. 

ProviaionB  in  workmen's  compensation 
acts  respecting  medical  examination  of 
workmen.    Ann.  Cas.  19140,  86. 
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^lOAL  EXPENSES. 

In  ease  of  emergency.    See  Emergency. 

Effect  of  instruction  bj  conrt  in  personal 
injury  case  as  to  allowance  for  medical 
expenses,  where  there  is  no  evidence  as 
to  such  expenses.  Ann.  Gas.  1913Dy 
150. 
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\IOAL  EXPERTS. 
Oompetenej  of.    See  Odnmnal  Law,  §887. 


MEDIOAL  JUBISPBTTDENOE. 

8ea  Orimiaal  Law;  Homictde;   Idmim  F«r- 

sons;  Poifoiuk 
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lOAL  BOHOOL. 


Wlist    is    mecUeal    lehooL    Ann.    Oat. 
1012B,  1354. 


MEDIOAL  SEBVIOES. 

As  family  necessaries  for  which  hnsband 
is  liable  when  furnished  at  request  of 
wife.    47  L.  R.  A.  (N.  S.)  281. 

Liability  for  husband  for  medical  attend- 
ance during  wife's  last  sickness.  47 
L.  B.  A.  (N.  a)  283. 


Beading  extracts  from  medical  works  to  jsiy. 

See  Orimlnal  Law,  §  359. 
Use  of,  in  examining  experts.    See  ddniiiisl 

Law,  i  241. 

As  eyidence  in  courts  of  law. 
Dec.  180. 


MEDICINE. 

See    Druggists;    Fluyiielaiis    and 

Poisons. 


Patent  medicine.    See  Patent  Medicines. 
Practice  of.      See  Pbysiclatts  and  Bnxgeona 

Civil  liability  of  vender  or  manufacturer 
of  patent  or  proprietary  medicine  for 
injury  caused  by  use  thereof.  Aaa. 
Cas.  1914D,  51. 

Yaliditr  and  construction  of  statute  pro- 
hibiting distribution  of  sample  of  med- 
icine or  other  deleterious  snbstanee. 
Ann.  Cas.  1915C,  551. 


MEDICINE  AND  STTBGEET. 

What  included  within  statutes  regulnting 
the  practice  of.    98  Am.  St.  Bep.  742. 


MEDIUM  OF  PAYMENT. 

See  Pajmsnt,  §§5-8. 

Change  of,  as  impairing  obligation  of  eon- 
tract.    See  Constitutional  Law,  §  178. 

Judicial  notice  of  nature  and  value  of  eireu- 
lating  medium.    See  Evidence,  §  19. 

Of  care  fare.    See  Carriers^  §79. 

Of  costs.    See  Costs*  §  96. 

Of  obligation  of  contract.  See  Contneli^ 
§177. 


MEDICAL  BUPEBINTENDENT. 

Of  asylums.    See  Asjlnms,  §  7. 

Bight  of  woman  to  be.    38  L.  B.  A.  211. 


MEDICAL  TREATMENT. 

As  direct  to  remote  damages.    See  Damages, 

§32. 
As  to  master's  liability  for.    See  Master  and 
Servant,  §36. 
Liabilitv  under  accident  policy  for  death 
or  injury  caused  by.    26  L.  B.  A.  (N. 
S.)  1004. 
Nondelegability  of  master's  duty  to  fur- 
nish proper  treatment.    54  L.  B.  A.  83. 


MEDIOAL  WORKS. 

See   note   references   under   Medical  Books. 

As  evidence  in  civil  cases.    Ses    Bfldenoe^ 
§846. 


MEETING. 

See  DistnrMiig  Meetioir* 

Of  corporate  oi&cers.  See  OorporattoBi^ 
§§280-282. 

Of  members  and  stockholders  of  corporation. 
See  Corporations,  §§  201-216. 

Of  religious  societies.  See  BeUgioos  Sods- 
ties,  §3. 

Of  school  district.  See  SduK^  and  School 
Districts,  m. 

Of  stockholders.  See  Coxporstioiu^  §§201- 
216. 

Character  of  meeting  essential  to  offense 
of  disturbing  a  meeting.  30  L.  R.  A. 
(K  S.)  829;  46  L.  B.  A.  (N.  S.)  109. 

Bight  of  public  to  attend  municipal 
cil  meetings.     1  B.  B.  C.  296. 


MEETINO  Of  MINDS. 

Essential  to  valid  eontraet.    See  Oenlnels^ 
§§7,10. 
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MEETINO  ViaiOLES. 

Daty  to  turn  to  the  right.    See  HigSiwayi^ 
§89. 

MEETINO  VESSELS. 

Daties  of.    See  OoIUslom 


MEETINOS. 

Law  eontrolling  conduct  of.    See  ParllamMl- 
tary  Law,  §  i. 

Of  asBoeiationB.    See  Aflsodatloiis,  §  12. 
Of  connfj  boards.    See  Counties,  §§  S&^l. 
Of  direetorB  of  corporations.    See   Corpora- 
tion%  §§  280-282. 

Of  religions  societies.    See  Btiigioas  Sode- 
tles^  §8. 

Of  stockholders  of  corporations.    See  Oomo- 
n/tLoDB,  §§201-216. 


OF  POSSE. 


See 


Is  stoek  excbanges.  See  Bxchaagea,  §§2; 

O,   Y, 

Of  associations.    See  AsBOdaticms,  §  4. 
Of  corporations.    See  Corporations^  V. 
Of  lodges   and   mntnal   benefit   associations. 
See  BeiMllcial  AamKitioim,  §§^18. 


MEMBERSHIP. 

In  benevolent  associations  and  lodges.    See 

BenaflcUl  Atfociatlons^  §§  0-13. 
In  board  of  trade.    See  Board  of  Trade. 
In  different  corporations.    See  CorporatlQiUL 

§  196.  ^ 

Li  religions  society.    See  BeUgioiis  Bodettes. 

Forfeiture  of  membership  in  joint  stock  com- 

panics.    See  Joint  Stock  Companlee^  §8, 

MEMORANDUM. 

Made  by  witness  as  evidence.    See  Criminal 
lAW,  §  213. 

Neceseary   to  bring   case  ont  of  statute  of 
f rands.    See  Fraads,  Statute  of,  §§38-46. 
Admissibility  of  in  evidence  as  past  rec- 
ollection of  witness.    8  Ann.  Cas.  210. 

Forgery  by  making  or  altering.    54  L.  B. 

A.  794. 

Impeachment  of  enrolled  bill  bv.    40  L 

B.  A.  (N.  S.)  31.  ^ 

Memorandum  on  check  as  notice  to  bank. 
Ann.  Cas.  191  SB,  1342. 

On  back  of  note  at  time  of  execution  as 
substantive  part  thereof.  16  L.  B.  A. 
iK.  B.)  612. 


Bight  of  stockholder  to  make,  from 
books.    45  L.  B.  A.  449. 

Witness  may  be  permitted  to  refer  to  to 
refresh  his  recollection.  98  Am.  Dee. 
819. 


MEMORY. 

See  Witnesses, 

As    affecting    testamentary    eapaeity.      See 
WUla,  §  9. 

Impairment  of,  as  defense  to  prosecU' 
tion  for  perjury.  21  L.  B.  A.  (N.  8.) 
993. 

Weakness  of,  as  affecting  testamentary 
capacity.    27  L.  B.  A.  (N.  8.)  42. 

Weight  of  testimony  based  on  memory  of 
oral  statements.    18  Ann,  Cas.  1191. 


MENACE. 

See  Tliveats,  and,  also,  cross-references  under 

Duress. 

MENSA  ET  THORO. 

See  DiToice. 


MENTAL  ANGUISH. 

See,  also.  Damages. 

As  element  of  damage  for  assault  and  batterv. 
See  Aasaolt  and  Battery,  §  li.  '^ 

As  eleinent  of  damages  for  breach  of  promise 
to  marry.  See  Breach  of  Promise  of  Mar- 
rlage,  §7. 

As  element  of  damages  for  injury  to  person 

or  property.    See  Damages,  §§  38,  34. 
Of  plaintiff  or  beneficiary  of  suit  as  element 

of  damages  for  wrongful  death.   See  Deatb, 
§  46. 

Damages  recoverable  by  parent  for  death 
of  minor  child.     Ann.  Cas.  1912C,  64. 

Evidence  of  in  action  for  libel  or  slan- 
der.   Ann.  Cas.  1914C,  295. 

Of  accused  as  affecting  voluntariness  of 
confession.     18  L.  B.  A.  (N.  S.)  790. 

Mental  anguish  doctrine  in  telegraph 
cases.    Ann.  Cas.  1912D,  838. 

Necessity  and  competency  of  evidence  as 
to.     Ann.  Cas.  1912B,  538. 

Necessity  of  corroboration  of  admission 
or  testimony  of  party  to  divorce  in  re- 
lation to  mental  suffering  or  other  state 
of  mind.     25  L.  B.  A.  (N.  S.)  45. 

Validity  of  statute  permitting  recovery 
from  telegraph  company  of  damages  for 
mental  anguish.     Ann.  Cas.  1913C,  865. 

What  is  excessive  verdict  for  mental  an- 

SisB  'g''^^*®^®*^''*!^^    <^*««-    ^«»»-    Cas. 
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MENTAL  OAPAOTTT. 

Bee  Insanity;  Partnenblp. 

As  snbjeet  of  expert  testimony.    See  CrlmlBal 
lAW,§235. 

BequiBite    to   eapacitjr    to   make   will.    fie« 
WIUs»§16. 


UENTAL  OONDinOH. 

Admissibilitj  of  opinion,  evidence  to  estab- 
lish.   Bee  BTid0no^  §  464. 

Admissibility   of   statements    or   conduct   of 
party  to  establish.    See  Brldsncet  f  101. 

As  affecting  Tolnntary  confession.    {^0  L. 
B.  A.  (N.  S.)  1082. 

As     affecting     criminal     responsibility.    See 
CMndnal  £aw,  §§  10-12a. 

As  affecting  admissibility  of  dying  decla- 
rations.   56  L.  B.  A.  381. 


MENTAL  HEALINO. 

AdTertisement  with  respect  to  mental 
healing  as  scheme  to  defrand  within 
federal  statute  prohibiting  use  of  mails 
in  furtherance  thereof.  Ann.  Gas. 
1914D,  1244. 


MENTAL  MATUBITY. 

Necessary   to   competency   of  witness. 
Witneami,  §  13» 


Bee 


MENTAL  80XTNDNE88. 

FMsnmption  in  f ayor  of.    Bee  Svidanoe^  f  66. 

MENTAL  SUFFEBma 

Bee  Mental  Angnidi. 

MENTAL  SnOOESTION. 

Application  of  statutes  regulating  prae- 
nce  of  medicine  to  treatment  by.  8 
L.  B.  A.  (N.  S.)  7(J3;  24  L.  B.  A. 
(N.  S.)  108;  25  L.  B.  A.  (N.  B.)  1297. 

MENTAL  UNSOUNDNESS. 

Bee  I&Miiity;  Insane  Persona. 

As  ground  for  cancellation  in  equity.    Bee 
OSBoeiUtlon  of  Instnunenta^  §  S. 


MENTAL  WEAKNESS. 

As  affeetlBg  capacity  to  commit  crime.    Bee 
Odndnal  Xrfiw,  1 11. 


As  affecting  capacity  to  murder.    Bee  Homi- 
cide, §  28. 

Bight  to  show  mental  weakness  (not  in- 
sanity) of  party  to  action  withoat 
pleading  same.     Ann.  Gas.  1915B,  454. 


MEBOANTILE  AOENOT. 

See  Oommercial  Ageneiefl. 

MEBOANTELE  BUSINESS. 

As  subject  to  occupation  tax  or  license.   Bes 
lAceasfli,  j  9. 

MEBOANTILE  OONTBAOTS. 

Liability  of  telegraph  companv  for  fail- 
ure to  deliver  message  containing  offer 
to  male  contract.  Ann.  Cas.  1914C. 
208. 

MEBOANTILE  ESTABLISHMENTS. 

Validity  of  public  restriction  as  to  loca- 
tion of.    49  L.  B.  A.  (K.  S.)  488. 

Yaliditr  of  statute  or  ordinance  requir- 
ing closing  of,  at  certain  hours.  L.  B 
A.  1916A,  654. 

IDBBOED  OOUNTT. 

Boundary   between   Merced  and  Stanislaos. 
Bee  Ooontiefl^  §  6. 

BDEBOHANDISB. 

Bee,  also,  Ohattei  Mortgages. 

Bight  to  take  in  baggage-ears.    See  Osoiea^ 
$171. 

Liability  for  failure  to  forward  bonded 
merchandise.    4  L.  B.  A.  (N.  8.)  1060. 

'Merchandise"  as  including  yessels.  U 
Ann.  Cas.  681. 

Seller's  liability  for  injuries  due  to  de- 
fects in.  21  L.  B.  A.  139;  46  L.  B.  A. 
108;  13  L.  B.  A.  (N.  S.)  382;  19  L.  B. 
A.  (N.  S.)  923;  28  L.  B.  A.  (S.  &) 
949. 

BnificiencT  of  selection  or  designation  of 
part  sold  out  of  a  larger  lot.  26  L.  B. 
A.  (N.  S.)  41. 

Validity  of  chattel  mortgage  of  stock  of, 
as  affected  by  provision  or  agreement 
giving  mor^^agor  possession  with 
power  of  sale.  86  L.  B.  A.  (K.  8.) 
1181. 

MEBOHANTS. 

Liability  for  sale  of  dangerous  or  defective 
article  or  substance.    See  Merehsadisft. 


MBBCHANTS*  BESPATGH— MEBGEB,  9  1. 
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libel  OT  Blander  of.    See  Ubel  and  Slander, 

§8. 
Unlawful  eombinations  of,  or  againet.    See 

Monopoliea. 

Contribntorj  negligence  as  defense  to 
action  for  injury  sustained  by  falling 
into  opening  in  store.  Ann.  Cas. 
1913C,  570. 

Discrimination  against  nonresidents  by 
statute  or  ordinance  imposing  lieense 
tax  on.    40  L.  B.  A.  (N.  S.)  285. 

Liability  for  malicious  acts  of  employees 
toward  customers.  4  L.  B.  A.  (N.  S.) 
485. 

Liability  of  proprietor  of  store  to  cus- 
tomer for  failure  to  keep  stairways  in 
safe  condition.    Ann.  Cas.  1912Dy  141. 

Liability  of  owner  of  store  to  customer 
for  injuries  caused  by  slippery  eondi* 
tion  of  floor.    Ann.  Gas.  1914A,  133. 

Liability  of  proprietor  of  store  to  cus- 
tomer for  injuries  by  falling  into  open- 
ing.    Ann.  Gas.  1913G,  568. 

Merchant  as  engaged  in  "trade."    Ann. 
.    Gas.  1916A,  1200. 

Power  of  municipality  to  regulate  use  of 
scales  by.    23  L.  B.  A.  (N.  S.)  266. 

Validity  of  contract  by  unlicensed  mer- 
chant.   12  L.  B.  A.  (N.  &}  616. 


MERCHANTS'  DESPATCH. 

Gharacter  of,  as  common    carriers.     42 
L.  B.  A.  (N.  S.)  902. 


MEBC7. 

Intimation  that  recommendation  to  mercy 
would  be  entertained  as  ground  for 
reversal  of  conyiction.  40  L.  B.  A. 
(N.  S.)  239. 


MEBETBICI0U8  RELATIONa 

Character  of  presumption  as  to  undue  in- 
fluence in  bequest  of  mistress.  11 
L.  B.  A.  (K.  S.)  554;  17  L.  B.  A. 
(N.  8.)  477. 

Effect  of  meretricious  relations  between 
testator  and  beneficiary  on  validity  of 
devise  or  bequest.  17  L.  B.  A.  (N.  S.) 
477. 

Bight  to  recover  for  household  services 
rendered  while  the  parties  were  living 
in  iUicit  relations.  29  L.  B.  A.  (N.  S.) 
787. 

Slander  in  charging  woman  with  being 
one's  mistress.  24  L.  B.  A.  (N.  a) 
611. 


MEBOEB. 

91.    Aa  to  when  takes  place. 


Of  antecedent  agreements  and  negotiations 
in  contract.    See  Contracts,  §187. 

Of  attachment  lien.    See  Attacliinent,  §110. 

Of  cause  of  action  in  compromise.    See  Comr 
promiBe  and  SetUement,  §  8. 

Of  cause  of  action  in  foreign  judgment.    Sea 
Judgment,  §  646. 

Of  cause  of  action  in  judgment  in  rem.    See 
Judgment,  §  541. 

Of  causes  of  action  in  judgment.    See  Judg- 
ment, XTIT. 

Of  corporations.    See  Corpoxationa,  IX. 

Of  estates.    See  Estataa,  §  4. 

Of  judgments.    See  Jodgment,  §  671. 

Of  mortgage  on  assignment  of  mortgage  or 
debt.    Soe  BSortgagaa,  §  124. 

Of  mortgage  on  transfer  of  mortgaged  prop- 
erty to  mortgagee.    See  Mortgages,  §  188. 

Of  tenancy.    See  Landlord  and  Tenant,  §  60. 

Doctrine  of;  estates  in  land.  6  L.  B.  A. 
721. 

Effect  of  judgment  against  garnishee  to 
merge  principal  debtor's  liability.  47 
L.  B.  A.  131. 

Effect  of  union  of  life  estate  and  remote 
remainder  or  reversion  in  the  same  per- 
son, upon  intermediate  contingent  ra- 
mainder.    7  L.  B.  A.  (N.  S.)  433. 


In  case  of  estate  by  entireties.  80 
L.  B.  A.  813. 

Judgment  on  judgment  of  sister  state  as 
merger  of  the  originaL  42  L.  B.  A. 
(N.  S.)  360. 

Merger  of  cause  of  action  in  foreign  judg- 
ment in  personam.    20  L.  B.  A.  681. 

Merger  of  judgment  in  later  judgment 
based  thereon.    Ann.  Cas.  1914A;  866. 

Of  civil  in  criminal  prosecution.  14  Am. 
Dec.  245. 

Of  estates.    99  Am.  St.  Bep.  158. 

Of  private  injury  for  death  of  child  in 
public  wrong.    41  L.  B.  A.  807. 

Bemedy  of  creditor  against  corporation 
which  has  become  merged  in  another. 
Ann.  Cas.  1914C,  440. 

Sale  of  collateral  merging  security  in 
debt    37  L.  B.  A.  (N.  S.)  714. 

§1.    As  to  when  takes  place. 

A  merger  takes  place  onlv  where  a;  security 
or  indebtedness  of  an  inferior  passes  into  one 
of  a  superior  de^ee,  and  as  such  judgments 
are  of  equal  dignity,  the  former  is  not  merged 
in  the  latter. — ^Lilly-Brackett  Co.  v.  Sonne- 
man,  163  Cal.  632,  Ann.  Cas.  1914A.  364,  42 
L.  B.  A.  (N.  S.)  360,  126  Pac.  483. 


' 
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HEBITOBIOUS  ACTION  OE  DEFENSE— MEXICAN  LANDS. 


UEBTTOBIOUS    ACTION    OB    DE- 
FENSE. 

As   prerequirite  to   equiFjCble   relief  againBt 

judgment.    See  Judgment,  §  811, 
Necessity  for  showing  meritorious  cause  of 

action    or   defense    to    open   default.    See 

Judgment,  §  102. 
Necessity  for  showing  of,  to  open  or  yacate 

judgment    See   Jndgminit,  §  268. 


HEBIT8. 

Affidavit  of.    See  Pleading,  §  92. 

Necessity  for  decision  on  the  merits  to  merge 

or  bar   cause    of   action.    See   Judgment 

S888w 

HEBBY-00-BOXTND. 

Injunction  against,  by  municipality.    41 

L.  B.  A.  822. 
Inability    of    person    maintaining,    for 

safety  of  patrons.    42  L.  B.  A.  (N.  S.) 

1070. 
INoise    arising  from   exercise   of  lawful 

amusement    as    nuisance.    Ann.    Cas. 

1912B,  420. 


MESNE  PBOOESS. 
Arrest  on  mesne  process.    Bee  Anes^  L 


Liability  of  person  or  corporation  en- 
gaged in  furnishing  messenger  service 
for  injury  to  or  loss  of  article  intrusted 
to  messenger.    Ann.  Cas.  1912C,  1186. 

Bequest  by  messenger  to  physician  to  at- 
tend third  person  as  implying  agree- 
ment to  pay  for  services.  Ann.  Cas. 
1914C,  590. 


METALS. 

Law  governing  mining  for.    See  Mliies  and 
Minerals. 
Sufficiency  of  delivery  of,  on  sale  out  of 
larger  lot    26  L.  B.  A.  (N.  B.)  44. 


METEB  mSPECTOB. 

Abolition  of  office  of  state  inspector  of  gas 
meters.    See  Oallf onla,  §  17. 


METEB  BENT. 

Bight  to  refuse  to  supply  gas  to  one  refusing 
to  pay  meter  rent.  See  Gas  and  Gas  CHsn- 
panies,  §  10. 

For  water.    61  L.  B.  A.  112;  23  L.  B.  A 

(N.  S.)  410. 
—  Duty  toward  one  entering  premises 
to  read.    31  L.  B.  A.  (N.  S.)  381. 


MESNE  PBOFITS. 

Becovery  of,  in  ejectment  suit.    See  Eject- 
mmt,  §§  197-207. 

Burden  of  proof  in  action  to  recover  for 

failure  to  execute  process.    8  L.  B.  A. 

(N.  S.)  420. 
Claim  for,  as  debt  within  provision  as  to 

imprisonment  for  debt.    84  L.  B.  A.  641. 
Liability  of  cotenant  for.    28  L.  B.  A. 

857. 
Bight  of  doweress  to.    21  L.  B.  A.  180. 


.M:h^:k 


lQES. 

See  Tdegraphs  and  Teiepiionea. 
Telegraphic  messages  as  evidence.    See  Evl- 


d«ioe,f  888. 


MESSENOEB. 

Duty  and  liability  for  conduct  of  messen- 
gers furnished  for  use  of  others.  2 
L  B.  A.  (N.  S.)  1091. 

Improper  influence  or  interference  with 
grand  jury  by.    28  L.  B.  A.  871. 

Liability  for  violation  of  liquor  law  of 
person  who  acts  as  agent  or  messenger 
for  purchaser.    Ann.  Cas.  1912C|  683. 


METES  AND  BOXTND& 

Control  over  calls  for  quantity.    See 


METHEOUN. 

Judicial  notice  of  intoxicating  eharaetar 
of.      48  L.  B.  A.  (N.  a)  816. 

METHOD. 

Proper  method  of  executing  or  performing 
various  acts.  See  references  under  Foimsl 
Beqnisitea. 

MEXICAN  QBANT. 

See  Public  Lands,  IV. 

As  color  of  title.  See  Adverse  Vmtmim, 
§98. 

Location  of  mining  claim  on.    7  L-  B.  A. 
(N.  S.)  786. 


i>>:«i». 


See 

As  subject  to 

vexse 


MEXICAN  LAWS— MILITABY  SERVICE. 
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MEXIOAir  LAWS. 

See  eroflB-ref erences  nnder  OtTfL  Iaw. 

Clnl  jurisdiction  of  diTorce  eases  under  Mezi* 

csa  law.    See  DiTdce,  §  27. 
Deihiing  wife's  separate  estate.    See  Rosbaad 

and  Wife,  §  54. 

Begarding  seals  on  written  instruments.  S^e 
Seals,  §1. 

Begolating  interest.    See  Interest,  §  28. 

Bel&ting  to  eonveyanees  and  contracts  be- 
tween husband  and  wife.  See  Husbaad  and 
Wife,  f  19. 

Belating  to  mechanics'  liens.    See  Mfffihanlfif 

MEZIOAN& 

(Xtizensliip  of  Mexicans  in  California  in  1848. 
See  OitiMiii,  f  4. 


I -^e(»{« 


lS<IBit7  jurisdiction  of  California  court  to  can* 
eel  instrument  relating  to  lands  in  Mexico. 
See  Oaac«Uatioa  of  Instniinenti^  §  2S« 


iiiji 


iLE  KAMI. 


lOstake  in  middle  name  of  defendant  in 
publication  notice  as  aifecting  jurisdic- 
tion of  court    Ann.  Oas.  1913B,  1255. 


1 1 1 J  n  A  -^ , .  I A 


Bee  Broken;  TBCtoTg;  Oommissioii  Merduuits; 
Pclxicipal  and  Agent. 

Bif ht  to  commissions  from  both  parties.    Sea 
Biukai^iSS. 

Fraud  and  secret  dealings  of,  as  afTectiag 
commissiona.    45  L.  IL  A.  61. 


MiUWlTE. 

Power  to  issue  death  certificates.    See  BteML 
§12.  ^ 

Constitntionalitj  of  statute  as  to  report- 
ing and  registering  births,  deaths,  etc. 
39  li.  B.  A.  (N.  a)  1015. 

Midwifery  as  practice  of  medicine  contra- 
yening  statute.    17  L.  B.  A.  (N.  a)  94. 


UaSATIOH. 

As  ground  for  f orf eiting  corporate  ehav> 
ter.    24L.B.A.4d8. 


MIORATOBT  UVESTOOK. 

See  Tazatloi^  ZV. 

IDLGH  00W8. 

Police  regulations  as  to  food  for.  1 
L.  B.  A.  (N.  S.)  932. 

HILEAOE. 

Of  sheriffs  and  constables.    See  flherlffi  and 
Oonatablesr  §  8. 

mLEAQE  BOOKS. 

'Validity  of  statutes  requiring  issuance  of , 
at  reduced  rates.  7  L.  B.  A.  (N.  a) 
1086. 

miilTABT  DUT7. 

Homicide  in  discharge  of  militair  duty. 
67  L.  B.  A.  295. 

Scope  and  effect  of  proTision  exempting 
insurer  from  loss  caused  by  miutaiy 
power.    86  L.  B.  A.  (N.  S.)  1155. 

MILITABT  LAWS. 

Bight  to  convict  for  offense  against  both 
military  and  ciril  authorittes.  31  U 
B.  A.  (N.  S.)  710. 

MILITABT  POWEB. 

Power  of  governor,  in  exercise  of  power 
to  suppress  insurrection,  to  authorise 
arrest  and  detention  of  persons  with- 
out turning  them  orer  to  the  civil  am- 
thorities.    12  L.  B.  A.  (N.  8.)  979. 

MILITABT  BE8EBVATI0N. 

Cutting  of  timber  on.    70  Jj,  B.  A.  909. 

Location  of  mining  claim  on.  7  L.  B.  A« 
(N.  8.)  790. 

mhjtabt  BEBvias. 

6m  Atrnr  mA  Vmt* 
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MIUTIA,  SI— MILL, 


lOLITIA. 

f  1.    Expenses   of   maintenaiiee   uid  funds  therefor. 


Szemption  from  jnry  duty  after  seren  years' 
serrice  in  militia.    See  Jury,  §60. 

Are  state  militias  subject  to  the  artidea 
of  war  of  the  United  States.  40  L.  B. 
A.  (N.  8.)  364. 

Calling  out,  for  serviee.    16  L.  B.  A.  110. 

Civil  liability  of  member  of  militia  for 
act  performed  in  obedience  to  order  of 
superior  officer.    Ann.  Cas.  1912D,  328. 

Civil  liability  of  military  and  naval  offi- 
cers for  acts  done  under  color  of  mili- 
tary authority.    42  Am.  Dec.  64. 

Civil  liability  of  officers  to  civilian  for 
acts  of  mititia.    16  Ann.  Cas.  1104. 

Enlistment  in,  of  minor  without  parents' 
consent.    39  L.  B.  A.  (N.  S.)  464. 

Liability  of  commanding  officer  for  acts 
done  by  militia.    66  Am.  Dec.  300. 

Power  of  governor  to  disband.  23  L.  B 
A.  610. 

Power  of  legislature  to  make  appropria- 
tion to  compensate  injured  militiaman. 
44  L.  B.  A.  (N,  S.)  83. 

Power  to  require  carrier  to  transport 
militia  at  reduced  rate.  41  L.  B.  A. 
(N.  S.)  624. 

Bight  conferred  by  statutory  exemption 
of  fireman  from  jury  or  militia  duty. 
8  L.  B.  A.  (K.  S.)  498. 

Bight  of  officer  of  regiment  of,  to  main* 
tain  action  for  libel  or  slander  based 
on  charges  against  officers  of  regiment 
without  naming  any  particular  one. 
23  L.  B.  A.  (N.  S.)  728. 

Bights  and  liabilities  of  militia  with  re- 
spect to  target  practice.  Ana.  Cas* 
1914A,  8807. 

Statutes  requiring  counties  to  support 
militia.     1  Ann.  Cas.  128. 

Validity  of  appropriation  by  state  to 
pay  for  injury  to  member  of  militia. 
Ann.  Cas.  1914B,  1283. 

Validity  of  enlistment  of  minor  in  state 
military  service  without  consent  of 
parents.    Ann.  Cas.  1913C,  1273. 

Validity  of  statute  requiring  carrier  to 
transport  militia  or  other  state  or  pub- 
lic officers  free  or  at  reduced  rate. 
Ann.  Cas.  1913E,  498. 

gl.    Expenaas   of   aialnteiiaiice   aad  fanda 
tberefor. 

Militia  act  of  1802,  as  amended  by  act  of 
1803,  requires  the  county  board  to  audit  and 
allow  bills  of  militia  companies  for  rent  of 
armory  and  wages  of  armorer,  and  provides 
that  the  sums  paid  by  the  county  for  such 
expanses  ara  to  be  allowed  and  credited  to  it 


by  the  state  treasurer  in  his  annual  settle- 
ment with  the  county  treasurer.  Held,  that 
the  members  of  a  military  company  are  en- 
titled to  have  such  expenses  paid  out  of  funds 
belonging  to  the  county  and  are  not  confined 
to  such  funds  as  may  be  in  the  county  treas- 
urer's hands  belonging  to  the  state. — ^People 
V.  San  Joaquin  County,  28  Cal.  228. 

The  allowance  of  money,  under  Laws  of 
1803,  page  446,  to  duly  uniformed  military 
companies,  payable  to  their  several  com- 
manding officers,  was  intended  to  defray  ne- 
cessary company  expenses  and  not  for  the 
benefit  of  the  members  as  individuals.— 
Davison  v.  Board  of  Examiners,  1  CaL  Un- 
rep.  440. 

The  law  of  1803  allowing  three  hundred 
doUars  to  each  uniformed  company,  payable 
to  its  captain  or  commanding  officer,  cannot 
be  availed  of,  after  its  repeal,  by  a  captain  of 
a  company  long  disbanded. — Davison  v.  Board 
of  Examiners,  1  CaL  Unrep.  440. 


HILE. 

See,  also.  Food. 

Ptoaecution    for    selling    impure    milh.    Bee 
Adnlteratlon,  §  2. 

Constitutionality  of  discriminations  in 
statutory  regulations  aa  to.  34  L.  B. 
A.  (N.  S.)  051. 

Particular  tests  or  analysea  of  milk  pre- 
scribed by  police  regulations.    1  L.  B. 

A.  (N.  S.)  920. 

Police  power  to  prohibit  adulteration  or 
addition  of  other  substance  to  millL 
1  L.  B.  A  (K  S)  928. 

Police  regulation  as  to  food  for  milch 
cows.     1  L.  B.  A.  (K.  S.)  032. 

Police  regulations  prescribing  the  stand- 
ard or  quality  of  milk.  1  Lb  B.  A 
(N.  S.)  118. 

Bequiring  license  for  sale  of  milk.    1  L. 

B.  A.  (N.  S.)  930;  27  L.  B.  A.  (N.  a) 
1161. 

Bight  to  prohibit  sale  of  milk  except  in 

bottles.    33  L.  B.  A.  (N.  S.)  401. 
What  is  "milk."    Ann.  Caa.  1912B,  38S. 


MILL. 

Lien  of  sawmill  on  logs  sawed.    See  L^ 
and  Logging,  §  4. 

Business  of,  as  affected  with  a  publie  in- 
terest authorizing  regulation  of  rat« 
and  prices.    0  L.  B.  A.  (K.  6.)  330. 

Character  of  occupancy  of  employe«  is* 
4  L.  B.  A.  (N.  S.)  716. 


MILL-H0U8i^MINEBS. 


•IM 


Duty  of  mill  owner  to  provide  facilities 
for  paasage  of  logs.    3  L.  B.  A.  809. 

How  far  grant  of  mill  includes  wat^r 
right.    58  L.  B.  A.  487. 

Interf erenee  with  mill  hj  damming  back 
water  of  stream.    59  L.  B.  A.  819. 

Legislative  regulation  of  tolls  of.  33 
L.  B.  A.  182. 

Loss  of  profits  as  an  element  of  damages 
for  interf ering  with  the  water  power 
of  a  miU.    52  L.  B.  A.  (N.  S.)  1004. 

Persons  operating,  as  independent  con- 
tractors. 65  L.  B.  A.  467.  488:  17 
L.  B.  A.  (N.  8.)  374. 

Provisions  in  insurance  policy  against 
ceasing  to  operate.    8  L.  B.  A.  81. 

Bes^ective  rights  of  upper  and  lower 
mill  owners.     7  L.  B.  A.  614. 

Bight  as  between  appropriator,  above, 
and  junior  appropnator  below,  mill, 
during  periods  when  water  is  not  used 
hj  mm.    30  L.  B.  A.  (N.  a)  615. 

Bight  to  exercise  power  of  eminent  do- 
main for  purpose  of.  18  L.  B.  A. 
(N.  8.)  356. 

Bight  to  take  toll  without  franchise.  87 
L.  B.  A.  712. 

Servants  in,  as  fellow-servants.  60  L. 
B.  A.  436,  461. 

Taking  or  damaging  land  to  create  water 
power  for  m^ls  and  manufactories. 
1  Ann.  Cas.  1060;  4  Ann.  Cas.  992. 

What  passes  bv  eonveyanee  of.  S  L.  B, 
A.  236. 


KILL-RACnL 
See  Bacik 

MXLL-DAIL 

See  Danui, 
WriTJiTiUB. 

ICiller  as  engaged  in  "trade.** 
1916A,  1200. 


Ana.  Ou. 


IDLLINEBS. 

Milliner  as   engaged   in   "trade."    Ann. 


engage 
,  1200, 


Gas.  1916A 


mLUNa  IN'  TSANSIT. 

Carrier's  right  to  make  discriminating 
rate  for  wheat  to  be  converted  into 
flour  to  be  shipped  over  its  road.  6 
L.  B.  A.  (N.  8.)  225. 


MHID  OF  OOSPOEATIOH. 

Direetofs  as.    Bee  Oorporatlciiu\  §887. 

mHERAL  LAUDS. 

See  Worn  and  Idaerals. 
Bigjit  to  eut  timber  on.    70  L.  B.  A.  904. 


KILL-H0U8B. 

SuiBciencj  of  indictment  for  burglarj 
with  respect  to  deseriptioa  of  building. 
Ann.  Gas.  1913D,  876.. 


HIUr-POND. 

Bight  to  fish  in.    60  L.  B.  A.  518. 

Big^t  to  consider  value  of  property'  at 
part  of  natural  water  power  m  fixing 
compensation  for  taking  land  for.  8 
L.  Bw  A.  (N.  8.)  912. 


MINEBAL  OIL. 
Bee  Mines  and  MiiiaraliL 

MINESALa. 

In  general.    Bee  MSnes  and  MSaenli. 

MIHEB8. 

Bee  Mines  and  Minerals 

Claim  and  dwelling  of  miner  as  subjeet  ta 
homestead.    See  Hometfeead,  f  ^ 
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MINES  AND  MINEBALS. 

L    FUBIJO  BONSBAZi  I.AKD& 

A.    PBESEBYATION  AND  DISPOSAL  IN  GENERAL. 

1.  Ownership  of  mmeralB. 

2.  Mode  of  disposal  of  minoTal  lands  in  general. 

3.  Grants  by  goyemment  of  minerals  and  mining  riglitt. 

4.  License  hy  state  or  government. 


5. 
6. 

7. 


B.    LOCATION  AND  ACQUISITION  OP  CLAIMS. 

Lands  open  to  location  and  acquisition  in  generaL 

Character  of  lands. 

Lands  occupied  by  others  or  used  for  purposes  other  than  min- 
ing. 
Locations  for  diiferent  purposes. 
Trespassers. 

Persons  entitled  to  acquire  lands. 
Validity  of  location  proceedings. 


8. 

9. 
10. 
11. 
12. 
13. 
14. 
16. 
1«. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
20. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
30. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 


Licensing  foreigners  to  work  mines. 

Questioning  right  to  mine  or  locate  claims. 

Evidence  of  citizenship. 

Location  by  agent  or  in  another's  name  and  ratification  of  the  act 

Effect  of  local  customs  and  miners'  rules. 

Bights  acquired  by  discovery  and  occupation. 

Discovery  must  precede  location. 

Veins  or  lodes  subject  to  location. 

Discovery  of  vein  or  lode. 

Discovery  by  association  or  corporation. 

Extent  and  boundaries  of  vein  or  lode  claims. 

Requisites  and  validity  of  vein  or  lode  location  in  generaL 

Marking  boundaries  on  the  ground. 

—  Obliteration  and  alteration  of  marks. 

Certificate  or  declaratory  statement. 

— Amendment  of. 


Becord. 

Notice  and  posting. 

Sufficiency  of  the  notice  and  posting  thereof. 

Defects  and  irregularities  as  affecting  validity  of  location. 

Development  and  improvement. 

Default  of  co-owner  in  assessment  work. 


-  Excuse  for  nonperformance  of  development  work. 

Abandonment. 

Besumption  of  work  or  re-entry  after  default. 

Forfeiture. 

Effect  of  abondonment  or  forfeitura. 

Belocation. 

Conflicting  locations. 

Colocators  and  cotenants. 

Evidence  as  to  location  and  development. 

Bights  acquired  by  vein  or  lode  location  in  generaL 

Veins  with  apex  within  claims. 
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§45.  Eztralateral  rights  nnder  Yein  or  lode  location. 

§46.  Tannel  and  placer  locations  in  general. 

§  47.  Location  of  oil  and  gas  lands  in  generaL 

§  48.  Assessment  on. 

§  49.  Location  and  appropriation  of  water  and  water  rights  or  other  neces- 
sary appurtenances. 

§  50.  Transfer  of  claims  or  rights  under  locations. 

§  51.  —  Transfer  by  alien  alone. 

§  52.  —  Transfer  by  alien  and  citizen. 

§53.  Title,  rights  and  liabilities  of  purchasers  or  grantors. 

§  54.  Actions  to  determine  and  establish  rights  in  generaL 

§  55.  Jurisdiction  of  superior  court. 

§  56.  -^—  Bestraining  operation  of  F^^^fg^ 

§  57.  —  Parties  and  venue. 

S  58.  Complaint  or  bill. 

§59.  Plea  or  answer. 

§  60.  Issues,  proof  and   rariance. 

§  61.  Presumptions  and  burden  of  prooC^ 

§62.  Evidence. 

§  63.  — As  to  eitisenship. 

§  64. Weight  and  suiBcienej. 

§65.  Questions  for  court  or  jury. 

§  66.  —  Instructions. 

§  67. As  to  citisenship. 

§  68:  landings   and  judgment. 

§  69.  Beview. 

0.    PATENTS. 

§  70.  Bight  to  patent  in  generaL 

§  71.  Extent  of  claim. 

§  72.  Vein  or  lode  claim  within  plaeer. 

1 73.  Including  nonmineral  lands. 

§  74.  Adverse  claims  and  proceedings  thereoB. 

§  75.  Construction  and  operation  in  generaL 

n.    TITLE,  COKVBTAN0E8  AND  OONTBAOVa 

A.  BIGHTS  AND  BEMEDIES  OF  OWNEBa 

1 76.  Title  in  general. 

§  77.  Exclusive  right  to  develop.  *^ 

§  78.  Nature  of  property  in  minerals. 

§  79.  Nature  and  incidents  of  possessory  title. 

1 80.  Becovery  of  possession  of  lands  or  mines. 

§81.  Becovery  of  possession  or  value  of  ore  or  other  minerals  removed. 

§  82.  Quieting  title. 

§  83.  Trespassers  in  generaL 

B.  CONVEYANCES  IN  GENEBAL. 

§  84.  Contracts  for  sale  and  conveyance. 

§  86.  Option  to  purchase. 

§  86.  Conveyances  of  mineral  lands  in  general. 

§87.  Grants  and  reservations  of  minerals  and  minersl  rights. 

§  88.  —  Construction  and  operation  of. 

§  89.  Effect  of  conveyance  of  ownership  of  surface  and  of  minerals. 

§90.  Constructive  or  actual  possession  of  purchaser. 


6156 


MINES  AND  MIKEBALa 


CL    LEASES,  LICENSES  AND  CONTEACTS. 

9   91.  Nature  of  mining  leases  and  agreements. 

§  92.  Frandulent  leases. 

9   9^.  Construction  and  operation  of  mining  leases  in  generaL 

S    94.  Forfeiture  and  eviction. 

9   95.  Bent  or  rojalties. 

9   96.  Construction  and  operation  of  oil  and  gas  leases. 

9   97.  Equalizing  advances. 

9   98.  Licenses  in  general. 

9   99.  Kevocation  of. 

9  100.  Mining  rights  under  contracts. 

9  101.  Grubstake  contracts. 

OPERATION  OF  MINS8. 

A.  STATUTOBY  BEGULATION. 

9  102.  In  general. 

B.  MINING  PABTNEBSHIPS  AND  COMPANIES. 

9  108.  Partnerships  in  general. 

9  104.  Creation  and  existence. 

9  105.  Presumption  and  burden  of  proof. 

9  106.  Partnership  property. 

9  107.  Bights  and  liabilities  of  partners. 

9  106.  Dissolution. 

9  109.  Associations  and  joint  stock  companies. 

9  110.  Corporations  in  general. 

9  111.  ■  Franchises  and  powers. 

9  112.  Property  and  management  thereof. 

9  113.  Bights  and  liabilities. 

9114.  Dissolution. 

O.    BIGHTS  AND  UABILITliilB  INCIDENT  TO  WOBBONG. 

9  115.  Contracts  for  testing  or  working. 

9  116.  Liens  in  general. 

9  117.  Bight  to  Uen. 

9  118.  Property  subject  to  lien. 

9  119.  Proceedings  to  perfect. 

9  120.  Enforcement. 

9  121.  Injuries  to  real  property  in  generaL 

9  122.  Tailings  and  debris. 

9  123.  Actions. 


As  fo  local  customs  or  rules  regarding  water 

and  statutory  provisions  confirming  rights 

thereunder.  See  Waters  and  Watercourses, 

§6. 
As  to  work  for  carriage  of  water  injurious 

to  prior  mining  rights.    See  Waters  and 

Watercourses*  §182. 
Assessments    on    stock.     See    Corporations^ 

§110. 
Condemnation  of  land  for  mining  purposes. 

See  Eminent  Domaint  §  25. 
Customs    and    usages.      See    Customs    and 

Usages. 
Exercise  of  power  of  eminent  domain  to  aid 

development    or    working   of    mines.    See 

Eminent  Domain,  §  21, 


Gold  and  silver  as  appurtenant  to  and  pass- 
ing by  deed  of  land.    See  Deeds,  §135. 

Grubstake   contracts.    See  JTotnt  A&matan, 

§2. 
Injunction    against   mining   operationB.    Ses 

Injunction,  §50. 

Judicial  notice   of  fluctuating  value  of  ^^ 
veins.    See  Eyldence,  §14. 

Master's  liability  for  injury  to  employee  in* 
See  ICaster  and  8enrant>  §§  45-75. 

Measure  of  damages  for  removal  of  gold-bear- 
ing earth.    See  Damages,  §70. 

Mineral  rights  of  life  tenant.    See  Iiif« 
ant. 

Mining  as  waste.    See  Waste,  §  S. 
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ICining  employees  as  fellow-servants.  See 
Maater  and  Berrant,  §35. 

Pollution  of  water  in  operating  mine.  Bee 
WateiB  and  Watercoimaa,  §  43. 

Beservation  of  minerals  in  railroad  aid 
grants.    See  PnbUe  Landau  §  96. 

Bight  acquired  in  oils  and  minerals  in  land 
taken  for  publie  use.  See  Sminflnt  Do- 
main, §167. 

Bight  to  enjoin  removal  of  gold  or  quarts 
from  land.    See  Injimetlon,  §60. 

Supply  of  water  for  mining  purposes.  See 
Waters  and  Watercourses*  §§  267-201. 

Constitutionality  of  statute  to  prevent 
waste  of.    23  L.  B.  A.  (N.  S.)  436. 

Constitutionality  of  legislation  to  prevent 
waste  of  natural  gas,  petroleum,  water, 
and  the  like  by  private  owner.  4  Ann. 
Cas.  213;  16  Ann.  Cas.  1001. 

Discrimination  by  carrier  in  furnishing 
coal  cars.    44  L.  B.  A.  (N.  S.)  651. 

Gas  in  ground  as  real  property.  25  L. 
B.  A.  222. 

Mining  as  "trade."  Ann.  Cas.  1916A, 
1200. 

Natural  sas  as  article  of  commerce.  12 
Ij.  B.  a.  652. 

Nature  of  property  in  mineral  ore  or  gas. 
"25  L.  B.  A.  222. 

Oil  and  gas  lease  as  real  estate  or  person- 
alty.   42  L.  B.  A.  (N.  S.)  472. 

Oil  as  part  of  realty.    25  L.  B.  A.  223. 

Pipe-line  as  real  estate  for  purposes  of 
taxation.    15  L.  B.  A.  299. 

Power  to  exercise  right  of  eminent  do- 
main for  purpose  of  securing  right  of 
way  for  tunnel.  4  L.  B.  A.  (N.  S.) 
106. 

Production  of  gold  as  a  public  purpose 
for  which  the  right  of  eminent  domain 
may  be  exercised.  15  L.  B.  A.  (N.  S.) 
616. 

Qnestion  relating  to  mining  claims  as 
federal  question.    62  L.  B.  A.  534. 

Bight  of  municipality,  in  absence  of 
contract,  to  restrain  natural  gas  com- 
pany from  discontinuing  the  business 
of  supplying  gas.  26  L.  B.  A.  (N.  S.) 
92. 

Bight  of  owner  of  land  to  waste  gas, 
petroleum,  percolating  waters,  or  other 
underlying  substance  to  injury  of 
neighbor.    4  Ann.  Cas.  357. 

Business  of  supplying  natural  gas.  16 
L.  B.  A.  443. 

Bight  to  forbid  exportation  of  natural 
gas.     35  L.  B.  A.  (N.  S.)  1193. 

Sufficiency  of  delivery  of  minerals  on 
sale  out  of  larger  lot.  26  L.  B.  A. 
(N.  S.)  44. 

Supplying  natural  gas  as  a  business  of 
public  character.     10  L.  B.  A.  193. 

Taking  of  property  for  mining  purposes 
as  a  public  purpose.  22  L.  B.  A.  (N.  S.) 
153. 


Taking  property  for  mining  road  under 
power  of  eminent  domain.  1  L.  B.  A. 
(N.  S.)  977;  22  L.  B.  A.  (N.  S.)  701. 

Transportation  of  natural  gas.  10  L.  B. 
A.  193. 


L    PUBXIO  MINE&AI.  ZJUIDfl. 

A.    BESEBVATION    AND   DISPOSAL    OP 

IN  GENEBAL. 

§1.    Owneraldp  of  minerals. 

This  state  is  sole  owner  bv  virtue  of  its 
sovereignty  of  all  the  mines  of  gold  on  public 
lands  within  its  boundaries,  and  has  alone 
the  right  to  authorize  their  working  and  to 
make  regulations  with  regard  to  them.  The 
United  States  has  no  title  to  the  mines,  nor 
to  make  regulations  concerning  them. — Hicks 
V.  Bell,  3  Cal.  219.  Overruled  in  Ifoore  v. 
Smaw,  17  Cal.  199,  9  Am.  Dec.  123. 

The  mines  of  gold  and  silver  in  California 
are  the  property  of  the  state,  whether  they 
are  in  the  lands  of  private  individuals  or  in 
public  lands. — Stoakes  v.  Barrett,  5  Cal.  36. 

Mines  of  gold  and  silver  in  this  state  are 
property  of  state,  and  the  policy  of  legisla- 
tion permits  all  persons  to  work  for  these 
metals. — Stoakes  v.  Barrett,  5  Cal.  36. 

The  government  of,  the  United  States,  well 
aware  that  the  citizens  of  this  state  have 
freely  occupied  public  lands  in  this  state, 
and  that  on  those  lands  they  have  mined  for 
gold,  constructed  canals,  built  sawmills,  cul- 
tivated farms,  and  practiced  eyery  mode  of 
industry,  has  asserted  no  right  of  ownership 
to  any  of  the  mineral  lands  in  this  state. — 
Conger  t.  Weaver,  6  Cal.  548,  65  Am.  Dm. 
528. 

The  right  to  gold  and  silver  mines  found 
on  private  lands  does  not,  as  an  incident  of 
government,  vest  either  in  the  state  or  the 
United  States,  though,  as  successor  to  Mex- 
ico as  sovereign  of  what  is  now  California, 
the  United  States  became  owner  of  the  min- 
erals in  such  California  lands  as  were  granted 
to  individuals  by  Mexico,  reserving  the  min- 
erals.— Boggs  V.  Merced  Min.  Co.,  14  Cal.  279. 

By  the  common  law  the  right  to  the  mines 
of  precious  metals  was  not  an  incident  of 
sovereignty,  but  a  personal  prerogative  of 
the  king,  which  could  be  alienated  at  his 
pleasure. — Moore  v.  Smaw,  17  Cal.  199,  79 
Am.  Dec.  123. 

The  ownership  of  the  precious  metals 
found  in  public  or  private  lands  is  not  one 
of  the  rights  of  sovereignty  which  the  United 
States  held  in  trust  for  the  future  state. 
Such  ownership  stands  in  no  different  rela- 
tion to  the  sovereignty  of  a  state  than  that 
of  any  other  property  which  is  the  subject 
of  barter  or  sale. — Moore  v.  Smaw,  17  CsJ. 
199,  79  Am.  Dec.  123. 

The  history  of  the  Spanish  system  of  per* 
mitting  the  mines  of  gold  and  silver  to  be 
worked  by  individuals,  stated. — Moore  v. 
Smaw,  17  Cal.  199,  79  Am.  Dec.  123. 
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Upon  separation  of  Mexico  from  Spain  the 
mines  of  gold  and  silver,  which  until  that 
period  were  vested  in  the  G^Muaish  crown, 
passed  to  and  vested  in  the  Mexican  nation. 
Moore  t.  Smaw,  17  Oal.  199,  79  Am.  Dec 
123. 

The  cession  by  Mexico  to  the  United  States 
of  territory  in  which  at  the  time  of  the  ces- 
sion no  minerals  of  gold  or  silver  had  been 
discovered  passed  to  the  United  States  all 
rights  to  such  minerals  afterward  discovered 
in  this  territory. — ^Moore  v.  Smaw,  17  CaL 
199,  79  Dec.  123. 

Under  Mexican  law  no  interest  in  the  min- 
erals of  gold  and  silver  passed  by  a  grant 
from  the  government  of  the  land  in  which 
the^  were  contained,  without  express  words 
designating  them.  Such  grant  only  passed 
an  interest  in  the  soil  distinct  from  that  of 
the  minerals.— Moore  v.  Smaw,  17  Cal.  199, 
79  Am.  Dec.  123. 

The  United  States  did  not  hold  the  right 
to  the  minerals  of  gold  and  silver  existing  in 
the  territoiy  ceded  by  Mexico  in  trust  for 
the  future  state  of  California,  but  owned 
these  like  any  other  property. — Moore  v. 
Smaw,  17  Oal.  199,  79  Am.  Dec.  123. 

The  interest  in  the  minerals  was  conveyed, 
through  the  operation  of  the  mining  ordi- 
nances, by  registry  of  discovery,  or  by  pro- 
ceedings upon  denouncement  when  a  mine 
once  discovered  and  registered  had  been 
abandoned  or  forfeited. — Moore  t.  Smaw,  17 
Oal.  199,  79  Am.  Deo.  123. 

At  the  date  of  the  cession  of  Oalifomia 
to  the  United  States,  no  minerals  of  gold  or 
silver  had  been  discovered  in  the  grants  un- 
der consideration  in  this  case,  and  hence  as 
no  proceedings  could  have  been  taken  by  in- 
dividuals to  acquire  any  interest  in  them 
from  the  government,  they  constituted,  at 
that  time,  the  property  of  the  Mexican  na- 
tion, and  passed  by  the  cession  with  all  other 
property  of  Mexico  within  the  limits  of  Cali- 
fornia, to  the  United  States. — Moore  v. 
Smaw,  17  Oal.  199,  79  Am.  Dec.  123. 

The  minerals  of  gold  and  silver  in  this 
case  which  passed  by  the  cession  were  not 
held  by  the  United  States  in  trust  for  the 
future  state;  and  the  ownership  of  such  min- 
erals did  not  vest  in  California  upon  her 
admission  into  the  Union.  Such  ownership 
is  not  an  incident  of  sovereignty;  and  the 
United  States  holds  the  minerals  of  gold  and 
silver  just   as   they    hold   any   other   public 

Sroperty  which  they  acquired  from  Mexico. — 
£oore  v.  Smaw,  17  Oal.  199,  79  Am.  Dec.  123. 

A  state,  or  the  United  States,  has  no  title 
to  mines  or  minerals  found  within  their 
boundaries  upon  lands  of  private  persons. 
In  this  country  no  such  right  is  recognii^d 
as  an  incident  of  sovereignty,  or  by  analogy 
to  the  jura  regalia  of  some  foreign  countries. 
Moore  v.  Smaw,  17  Gal.  199,  79  Anu  Dec.  123. 

The  United  States  have  not  conveyed  or 
dedicated  the  minerals  in  the  public   lands 


to  individuals  or  the  public. — ^United  States 
v.  Parrott,  1  McAU.  272,  Fed.  Cas.  No.  16,998. 

Coal  as  real  estate  for  purposes  of  taxa- 
tion.    15  L.  B.  A.  297. 

Nature  of  property  in  mineral  oil  or  gas. 
25  L.  B.  A.  222. 

IS.    Mode  of  dl^possl  of  mbmm  lands  In 

general. 

Claim  to  mineral  land  cannot  be  made,  ss 
mineral  land  is  expressly  exempted  from  pre- 
emption by  the  legislation  of  Congress. — 
Biddle  Boggs  v.  Merced  Min.  Co.,  14  CaL  279. 

By  the  common  law  the  right  to  the  mines 
of  precious  metals  was  not  an  incident  of 
sovereignty,  but  a  personal  prerogative  of 
the  king,  which  could  be  alienated  at  his 
pleasure. — ^Moore  v.  Smaw,  17  Cal.  199,  79 
Am.  Dec.  123. 

In  this  country,  this  authority  is  vested 
in  the  people,  and  is  exercised  through  the 
joint  action  of  their  federal  and  state  govern- 
ments. To  the  federal  government  is  dele- 
gated the  exercise  of  certain  rights  or  powers 
of* sovereignty;  and  the  exercise  of  all  other 
rights  of  sovereignty,  except  as  expressly  pro- 
hibited, is  reserved  to  the  people  of  the  re- 
spective states,  or  vested  by  them  in  their 
local  governments. — Moore  v.  Smaw,  17  CaL 
199,  79  Am.  Dec.  123. 

The  court  assumes,  for  the  purposes  of  a 
decision,  that  lands  containing  cinnabar  or 
quicksilver  are  mineial  lands,  within  the 
meaning  of  the  act  of  Congress  passed  July 
1,  1862,  granting  lands  to  the  Western  Pa- 
cific Bailroad  Company  of  California  to  aid 
in  the  construction  of  a  railroad. — McLaugh- 
lin V.  Powell,  50  Cal.  64. 

Lands  valuable  for  minerals  are  expressly 
reserved  from  sale  except  as  otherwise  ex- 
pressly directed  by  law. — ^Lee  Doon  v.  Tesb, 
68  Cal.  44,  6  Pac.  97,  8  Pac.  621. 

f  8.    Grants  by  goremmsnt  of  nrinacals  aai 
mining  rl^ts^ 

Where  a  certificate  of  purchase  of  mining 
claims  was  duly  issued,  the  claims  were 
neither  subject  to  forfeiture  nor  relocation 
for  nonperformance  of  labor  thereon  while 
the  certificate  remained  uncanceled. — Sonth- 
em  Cross  Gold  Min.  Co.  t.  Sexton,  147  Cal 
758,  82  Pac.  423. 

An  order  canceling  a  final  certificate  of 
purchase  of  certain  mining  claime  by  defend- 
ants, and  directing  that  the  same  should  oper- 
ate retroactively,  held  error. — Southern  Cron 
Gold  Min.  Co.  v.  Sexton,  147  Cal.  758,  82  Pac 
423. 

From  its  inception,  it  has  been  the  policy 
of  the  United  States  government  to  retain 
the  mineral  lands  of  the  United  SUtes  for 
mining  purposes,  and  not  to  allow  title  to 
them  to  pass  to  pre-emptors,  homesteaders, 
timber  applicants,  grantees  under  wagon  road 
or  railroad  grants,  or  in  any  case  save  where 
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patents  were  secured  in  pursuance  of  the  pro- 
visions permitting  the  purchase  directly  of 
mineral  lands. — ^Van  Ness  v.  Booneji  190  GaL 
ISl,  110  Pac.  392« 

§4.    Ucense  by  state  or  government. 

The  state  government  has  not  only  acqui- 
esced in  the  universal  appropriation  of  the 
public  lands  for  mining,  milling,  and  agri- 
cultural purposes,  but  has  studiously  encour- 
aged them,  in  some  instances,  and  recognized 
them  in  all;  and  this  court  has  held  that  the 
state,  in  her  legislature  on  the  subject,  has 
established  the  policy  of  permitting  all  who 
wish  to  work  the  mines  with  or  without  con- 
ditions.— Conger  v.  Weaver,  6  Gal.  548,  65 
Am.  Dec.  528. 

The  general  course  of  legislation  in  this 
state  authorizes  the  inference  of  a  license 
from  her  to  the  miner  to  enter  upon  lands 
and  remove  the  gold,  so  far  as  she  has  any 
right,  but  this  license  is  restricted  to  the 
public  lands. — Boggs  v.  Merced  Min.  Go.,  14 
Cal.  279. 

A  general  license  from  the  United  States 
to  work  the  mines  which  the  public  lands 
contain  does  not  exist.  There  is  no  license 
in  the  legal  meaning  of  that  term.  Congress 
has  adopted  no  specific  action  on  the  subject, 
and  has  left  that  matter  to  be  controlled  by 
its  previous  general  legislation  respecting  the 
public  domain.  The  supposed  license  from 
the  general  government  consists  in  its  simple 
forbearance. — ^Boggs  v.  Merced  Min.  Co.,  14 
GaL  279. 

If  the  forbearance  of  the  government  were 
entitled  to  any  consideration  as  a  legal  ob- 
jection to  the  assertion  of  the  title  of  the 
government,  it  could  only  be  so  in  those  cases 
where  it  has  been  accompanied  with  such 
knowledge  on  its  part  of  the  working  of  the 
mines  and  the  removal  of  the  mineral  as  to 
have  induced  investigation  and  action,  had 
this  been  intended  or  desired.  Such  knowl- 
edge must  be  affirmatively  shown  by  those 
who  assert  a  license  from  forbearance. — 
Boggs  V.  Merced  Min.  Co.,  14  Cal.  279. 

The  history  of  the  Spanish  system  of  per- 
mitting the  mines  of  gold  and  silver  to  be 
worked  by  individuals,  stated. — Moore  v. 
Smaw,  17  Cal.  199,  79  Am.  Dee.  123. 

Validity  of  state  laws  concerning  loca- 
tion of  mines  and  minerals.  104  Am. 
St.  Bep.  686-690. 

B.     LOCATION    AND    ACQUISITION    OP 

CLAIMS. 

As  to  bounding  mining  claims  by  section  line 
and    incidental    monuments.     See    Boimd- 
§S. 

Location  previous  to  mining  statutes. 
7  L.  B.  A.  (N.  S.)  768. 

Hiniiig  claim  and  location  defined.  7  L. 
B.  A.  (N.  S.)  765. 


Statutory  authority  for  federal  statutes. 
7  L.  B.  A.  (N.  S.)  775. 

—  Supplementary  legislation  by  states 
and  territories.  7  L.  B.  A.  (N.  S.) 
776. 

—  Supplementary  rules  and  regula- 
tions of  miners.  7  L.  B.  A.  (N.  S.) 
776. 

|6.    Lands  open  to  location  and  acqniaLtlom 
in  generaL 

Though  the  state  of  California  owns  the 
mines  of  gold  and  silver  in  the  lands  of  pri- 
vate individuals,  yet  no  law  has  been  passed 
permitting  strangers  to  invade  private  prop- 
erty to  mine  the  precious  metals  therein.*^ 
Stoakes  v.  Barrett,  5  Cal.  36. 

The  right  to  mine  for  the  precious  metale 
can  only  be  exercised  upon  public  lands. — 
Tartar  v.  Spring  Creek  Water  etc.  Co.,  5  Cal. 
395. 

The  right  of  the  United  States  to  minerals 
on  private  property,  which  right  it  acquired 
bv  being  the  successor  of  Mexico  as  sover- 
eign of  what  is  now  CaUfomia  can  only  be 
exercised  in  subordination  to  such  rules  and 
regulations  as  to  the  property  as  may  be 
prescribed  by  the  state. — Boggs  v.  Merced 
Min.  Co.,  14  Cal.  279. 

Lands  which  have  been  disposed  of  by 
patent  by  the  United  States  are  no  longer 
public  lands,  and  no  miners  have  a  right  to 
go  upon  them  to  mine,  even  though  they  have 
an  implied  license  to  mine  on  the  public  land. 
Boggs  V.  Merced  Co.,  14  Gal.  279. 

There  is  no  law  either  of  the  state  or  of 
the  United  States  which  authorizes  a  miner 
to  enter  private  lands  for  mining  purposes, 
though  the  minerals  in  such  private  lands  be- 
long to  the  state  or  the  United  States  by 
virtue  of  the  treaty  from  Mexico  by  which 
the  former  acquired  the  country. — ^Boggs  v. 
Merced  Min.  Co.,  14  Gal.  279:  Henshaw  T. 
Clark,  14  Cal.  460. 

Where  premises  containing  the  product  of 
gold  are  held  under  a  patent  from  the  United 
States,  an  injunction  lies  to  prevent  miners 
from  excavating  ditches,  digging  up  the  soil, 
and  flooding  a  portion  of  the  premises  for 
the  purpose  of  extracting  the  gold,  as  such 
injuries  are  calculated  to  destroy  the  entire 
value  of  the  land  for  all  useful  purposes.^- 
Henshaw  v.  Clark,  14  Gal.  460. 

Public  domain  was  not  open  to  explora- 
tion for  mines  and  minerals  until  1866. — Lee 
Doon  V.  Tesh,  68  Cal.  43,  48,  6  Pac.  97,  8  Pae. 
621. 

All  mineral  lands  belonging  to  United 
States  are  free  and  open  to  exploration  and 
purchase  by  citizens  and  those  who  have  de- 
clared their  intention  to  become  such. — ^Lee 
Doon  V.  Tesh,  68  Cal.  43,  45,  6  Pac.  97,  8  Pac. 
621. 

An  entry  upon  appropriated  mineral  lands 
confers  no  right  to  a  valid  location. — ^Big 
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Three  Min.  4k  Mill  Co.  t.  Hamilton,  157  Cal. 
130,  137  Am.  St.  Sep.  118,  107  Pae.  301. 

A  homestead  entrj  whieh  is  prima  facie 
Talid  removes  the  land,  temporarily  at  least, 
out  of  the  public  domain;  and  one  claiming 
it  to  be  yalnable  for  oil  withoot  proof  of 
its  present  valne  for  saeli  mineral  purpose, 
has  no  rig^t  to  eater  thereon  and  explore  it 
for  the  purpose  of  diseoyering  oil. — ^Mclie- 
more  t.  Express  Oil  Ck>.,  158  Cal.  559,  139 
Am.  St.  Rep.  147,  112  Pae.  59. 

Mineral  lands  situated  within  the  limits  of 
railroad  grants  are  subject  to  location  up  to 
the  time  of  the  issuance  of  the  patent. — ^Van 
Ness  T.  Booney,  100  CaL  131,  116  Pae.  392. 

The  possessory  rights  of  the  locator  of  a 
lode  mining  claim,  upon  mineral  land,  the 
location  of  which  was  made  and  kept  good 
pursuant  to  law,  prior  to  the  flling  and  ap- 
proval of  the  map  of  definite  location  of  a 
railroad,  and  before  the  subsequent  selection 
by  the  railway  company  of  the  land  upon 
which  the  mining  claim  is  situated,  for  its 
station  grounds,  are  prior  and  paramount  to 
the  rights  of  the  railway  company,  to  the 
extent  of  the  valid  limits  of  such  mining 
claim. — Southern  California  By.  Co.  v.  ODoux 
nell,  3  Cal.  App.  382,  85  Pae.  932. 

As  to  what  lands  may  be  located.  7  L. 
B.  A.  (N.  S.)  777. 

Determination  of  mineral  or  nonnunerai 
character  of  publie  land.  Ann.  Cas. 
1912A,  1302. 

Effect  of  judgment  in  adverse  suit.  50 
L.  B.  A.  294. 

Evidence  in  determination  of  mineral  or 

nonmineral  character  qt  public  lands. 

Ann.  Cas.  1912A,  1315. 
Location  of  mining  claim  on  oil  lands. 

7  L.  B.  A.  (N.  S  )  810. 
Petroleum  and  natural  gas  as  minerals. 

20  Ann.  Cas.  937. 
Precious  stones  as  minerals.    Ann.  Cas. 

1912C,  419. 
Publie   lands,   right   to   mine  upon.     63 

Am.  Dec.  91. 
Public  use  for  which  property  may  be 

taken.    Ann.  Cas.  1912D,  1004. 
Beipective  rights  of  miners  and  others 

upon  publie  lands.    91  Am.  Dec.  694. 
Bight  to  mine  upon  public  lands.    63  Am. 

Dec.  91. 
Bight  to  locate  eoal  lands.    7  L.  B.  A. 

CN.  S.)  810. 
Bight  to  locate  oil  lands.     7  L.  B.  A. 

(N.  B.)  810. 
Bight  to  mineral  in  railroad  right  of  way 

AS   between  company  and   xee   owner. 

4fi  U  B.  A.  (N.  S.)  801. 
What  land  could  be  taken.    7  L.  B.  A. 

(N.  H.)  769. 
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a  place  of  deposit  for  tailings  by  another; 
but  in  that  case  his  mining  right  will  he 
subject  to  the  prior  right  of  deposit.— 
O'Keiffe  v.  Cunningham,  9  Cal.  589. 

There  is  no  license  from  the  United  States 
or  the  state  of  California  to  miners  to  enter 
upon  the  private  lands  of  individuals  for  the 
purpose  of  extracting  the  minerals  in  the  s^ 
Boggs  V.  Merced  Min.  Co.,  14  CaL  279. 

The  general  rule,  giving  the  right  to  enter 
and  mine  in  all  the  public  mineral  lands,  is 
subject  to  the  limitation  that  the  rights  of 
thoae  making  valuable  and  permanent  im- 
provements, such  as  houses,  orchards,  etc., 
and  planting  growing  crops  of  any  descrip- 
tion, shall  not  be  interfered  with.---Gillan  v. 
Hutchinson,  16  Cal.  153. 

One  who  incloses  a  tract  of  publie  land 
in  the  mineral  region,  and  plants  the  same 
with  fruit  trees,  acquires  a  ve»ted  right, 
which  will  be  protected  as  against  one  subse- 
quently entering  upon  the  same  for  mining 
purposes. — Wixon  v.  Bear  Biver  etc.  Min.  Oo^ 
24  CaL  367,  85  Am.  Dec.  69. 

Act  of  Congress  of  1866  opening  mineral 
lands  to  public  applied  alike  to  quartz  and 
placer  mines. — ^Lee  Doon  v.  Tesh,  68  Cal.  48, 
48,  6  Pae.  97,  8  Pae.  621. 

Agricultural  claimant  is  protected  fr<Ha 
mining  locations  on  abandoned  quartz  veins 
and  worked  out  placers. — ^Bichards  v.  Dower, 
81  Cal.  44,  54,  22  Pae.  304. 

To  be  mineral  land  ground  must  be  more 
valuable  for  mining  than  agriculture. — ^Bieh- 
ards  V.  Dower,  81  Cal.  44,  50,  22  Pae.  304. 

Under  act  of  Congress  of  March  3,  1853, 
granting  certain  agricultural  lands  to  the 
state  for  school  purposes,  and  providing  that 
mineral  lands  shall  not  be  subdivided  into 
sections,  public  lands  belonging  to  the  state 
under  said  act,  if  agricultural,  whieh  the 
proper  United  States  officials 'have  platted 
into  a  section  and  classified  as  agricultural 
lands,  and  concerning  which  the  receiver  of 
the  public  land  office  has  certified  that  the 
state's  title  thereto  under  said  act  is  free 
from  adverse  claims,  are  not,  after  their  dis- 
posal by  the  state,  subject  to  re-entry  as  min- 
eral lands,  the  determination  of  the  United 
States  officials  that  the  kinds  were  agricul- 
tural being  conclusive  against  a  collateral  at- 
tack.—Saunders  V.  La  Purisima  Gold  Hin* 
Co.,  125  Cal.  159,  57  Pae.  656. 

The  decision  by  the  land  department  of 
the  question  whether  lands  are  agricultural 
or  mineral  is  conclusive  on  the  courts,  tnd 
evidence  on  the  question  is  inadmissible. — 
Potter  V.  Bandolph,  126  Cal.  458,  58  Pae.  905. 

Under  section  2318  of  the  Bevised  Stat- 
utes of  the  United  States,  reserving  from 
sale  lands  valuable  for  minerals,  and  section 
2319,  opening  for  exploration  and  purchase 
all  valuable  mineral  deposits  in  lands  bdoisS^' 
ing  to  the  United  States,  it  is  not  snfBeient 
to  validate  a  location  that  there  be  Booie 
trace  or  indication  of  mineral  in  the  lasd. 
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There  must  be  minerals  in  such  quantity  as 
to  justify  the  expenditure  of  effort  to  extract 
them.  It  is  not  necessary,  however,  that 
mineral  of  sufficient  amount  and  value  to 
allow  immediate  profitable  working  be  shown 
to  exist  in  the  land.  It  is  enough  if  the  vein 
or  deposit  has  a  present  or  prospective  com- 
mercial value. — Madison  v.  Octave  Oil  Co., 
154  Cal.  768,  99  Pac.  176. 

Gypsum  is  a  mineral  and  lands  contain- 
ing it  are  mineral  lands,  within  the  meaning 
of  the  statutes  of  the  United  States  provid- 
ing for  the  location  of  mining  claims. — 
Madison  v.  Octave  Oil  Co.,  154  Cal.  768,  99 
Pac.  176. 

Wltat   substances  in  lands  are  mineral. 
7  L.  B.  A.  (N.  8.)  805. 

§  7.    Lands  occapied  by  othecs  or  used 

for  pnrpoeeB  other  than  mining. 

The  act  of  April,  1852,  gives  permission 
to  all  persons  to  work  the  mines  upon  public 
lands,  notwithstanding  that  they  mav  be  in 
possession  and  enjoyment  of  another  for  agri- 
cultural purposes.— ^toakes  v.  Barrett,  5  Gal. 
36. 

A  person  who  has  settled  for  agricultural 
purposes  upon  any  of  the  mining  lands  of 
this  state  has  settled  upon  such  lands  subject 
to  the  rights  of  miners,  who  may  proceed  in 
good  faith  to  extract  any  valuable  metals 
there  may  be  found  in  the  lands  so  occupied 
by  the  settler,  in  the  most  practicable  man- 
ned in  which  they  can  be  extracted,  and  with 
the  least  injury  to  the  occupying  claimant, 
according  to  the  express  statutes  of  this  state. 
MeClintock  v.  Bryden,  5  Cal.  97,  63  Am.  Dec. 
87. 

The  miner  who  selects  a  piece  of  ground 
to  work  must  take  it  as  he  finds  it,  subject 
to  prior  rights  which  have  an  equal  equity 
on  account  of  an  equal  recognition  from  the 
sovereign  power. — Irwin  v.  Phillips,  5  Cal. 
140,  63  Am.  Dee.  113. 

The  wants  of  mining  communities  demand 
some  facilities  for  the  business  of  mining, 
and  persons  settled  in  good  faith  upon  lots 
in  the  mining  towns  and  carrying  on  busi- 
ness should  be  reasonably  protected. — Fitz- 
gerald V.  Urton,  6  Cal.  308. 

Occupation  of  lot  for  purpose  of  hotel- 
keeping  is  not  inconsistent  with  the  policy  of 
the  state  with  regard  to  mining  claims. — ^Fitz- 
gerald V.  Urton,  5  Cal.  308. 

The  fact  that  occupied  land  is  the  public 
domain  of  the  United  States,  or  mineral  land, 
will  afford  no  authority  to  strangers  to  enter 
for  mining,  except  where  it  is  used  for  graz- 
ing or  agricultural  purposes. — ^Fitzgerald  v. 
Urton,  5  Cal.  308. 

A  miner  has  no  right  to  dig  or  work  within 
the  inclosure  surrounding  a  dwelling-house, 
corral,  and  other  improvements  of  another. — 
Bnrdge  v.  Underwood,  6  Cal.  45. 

The  statute  making  the  possessorv  rights 
of.  settlers  on  public  lands  for  agrieulturtd  or 
TI  OaL  2>ig6st— 880     ^ 


grazing  purposes  yield  to  the  rights  of 
miners,  has  legalized  what  would  otherwise 
be  a  trespass,  and  the  act  cannot  be  extended 
by  implication  to  a  class  of  cases  not  specially 
provided  for. — ^Burdge  v.  Underwood,  6  Cal. 
45. 

An  entry  of  public  mineral  land  for  agri- 
cultural or  grazing  purposes  does  not  confer 
an  exclusive  right  of  possession  on  the 
locator.  Miners  have  the  right  within  cer- 
tain limits  to  enter  the  land  and  mine  the 
mineral  thereon. — Hurdge  v.  Smith,  14  Cal. 
380. 

Miners  have  right  to  enter  upon  public 
mineral  land  in  occupancy  of  others  for 
agricultural  purposes,  and  to  use  the  land  and 
water  for  the  extraction  of  gold,  the  use  be- 
ing reasonable,  necessary  to  the  business  of 
mining,  and  with  just  regard  to  the  rights  of 
the  agriculturist.  And  this,  whether  the  land 
is  inclosed  or  taken  up  under  the  possessory 
act. — Clark  ▼.  Duval,  15  Cal.  85. 

A  oerson  going  upon  public  mineral  land 
for  the  purpose  of  mining  cannot  be  pre- 
sumed to  be  a  trespasser. — Smith  v.  Doe,  15 
Cal.  100. 

Although  persons  who  enter  and  possess  a 
quantity  of  the  public  mineral  land  of  the 
state  for  agricutlural  or  other  nonmining 
purposes  are  not  entitled  to  exclusive  enjoy- 
ment against  miners,  yet  valuable  improve- 
ments by  the  former,  such  as  houses,  or- 
chards, and  growing  crops,  will  be  protected 
from  injury. — Smith  v.  Doe,  15  Cal.  100. 

Act  of  April  25,  1855,  for  protection  of 
growing  crops  and  improvements  in  the  min- 
ing districts  of  this  state,  so  far  as  it  pur- 
ports to  give  a  right  of  entry  upon  the  min- 
eral lands  of  this  state,  in  cases  where  no 
such  right  existed  anterior  to  its  passage,  is 
invalid. — Gillan  v.  Hutchinson,  16  Cal.  153. 

This  act  of  1855  seems  to  proceed  upon 
the  idea  of  an  absolute  and  unconditional 
right  in  the  miner  to  enter  upon  the  posses- 
sions of  another  for  mining  purposes,  and  the 
intention  of  the  act  was  to  limit  this  sup- 
posed right,  and  not  to  give  a  right  of  entry 
in  cases  where  no  such  right  previously  ex- 
isted.—Gillan  V.  Hutchinson,  16  Cal.  153. 

A  person  who  enters,  for  the  purpose  of 
working  mines  of  the  precious  metals,  on 
land  occupied  under  the  possessory  act,  after 
having  tendered  the  owner  a  bond  to  pay 
damages  to  the  crop,  as  required  by  the  act 
of  1855,  is  not  a  trespasser. — Bupley  v. 
Welch,  23  Cal.  452. 

Where  a  miner,  about  to  occupy  or  use 
public  mineral  land  occupied  by  growing 
crops  of  others,  tendered  a  bond  to  the  owner 
of  the  crop  for  the  payment  of  any  damages 
sustained  by  its  destruction,  as  required  by 
act  of  April  25,  1855,  and  the  tender  is  re- 
fused, and  the  miner  refuses  on  demand  to 
pay  damages  caused  by  his  entry,  it  seems 
that  he  may  be  then  enjoined  from  all  fur- 
ther work  on  the  land. — ^Bupley  v.  Welch,  23 
Cal.  452. 
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One  claiming  public  land  for  raising  fniit 
trees  or  crops  cannot  proTont  miners  from 
digging  np  the  same  for  mining  purposes, 
unless  he  can  show  that  his  trees  were 
planted  or  crops  sown  before  the  land  was 
located  for  mining. — Ensminger  v.  Mclntire, 
23  Cal.  593. 

Where  the  miner  who  desires  to  dig  up 
crops  growing  on  land  held  under  the  posses- 
sory act  offers  to  give  the  proper  bond  re- 
quired hj  the  act  of  1855,  and  the  owner  of 
tne  crops  refuses  to  receive  it,  the  miner  ac- 
quires hj  such  offer  &  right  to  enter  and 
mine  on  the  land,  and  cannot  be  treated  as 
a  trespasser.  The  miner  is  liable,  however, 
for  the  damage  to  the  growing  crops  caused 
by  his  act,  and  if  the  owner  of  the  crops 
should  demand  of  the  miner  payment  of  the 
damage  caused  to  the  crop,  and  the  miner 
should  refuse  to  pay.  a  court  of  equity  would 
restrain  him  from  further  working. — ^Bupley 
V.  ^'elch,  23  Cal.  452. 

A  person  entering  upon  and  possessing 
public  lands,  under  the  possessory  act  of 
April  20,  1862,  holds  the  lands  subject  to  the 
right  of  any  person  to  enter  upon  it  and  work 
the  mines  oi  precious  metals  thereon.  This 
right  of  the  miner  to  enter  upon  lands  thus 
held,  is  subject  to  such  regulations  and  re- 
strictions as  the  legislature  may  see  fit  to  im- 
pose; and  the  act  of  April  25,  1855,  compel- 
ling the  miner  to  give  bonds  to  the  owner  of 
crops  growing  on  such  lands,  before  he  can 
use  the  mineral  lands  on  which  crops  are 
growing,  is  but  a  regulation  of  a  right  given 
by  the  act  of  April  20,  1852,  and  is  not  liable 
to  any  constitutional  objection. — Bupley  v. 
Welch,  23  Gal.  452. 

One  who  claims  public  lands  in  this  state 
for  raising  fruit-trees  or  crops  cannot  en- 
join miners  from  digging  up  the  same  for 
mining  purposes,  unless  he  can  show  that  his 
fruit-trees  were  planted  or  crops  sown  before 
the  land  was  located  for  mining. — ^Ensminger 
V.  Mclntire,  23  Gal.  593. 

One  who  incloses  a  tract  of  public  land  in 
the  mineral  region,  and  plants  the  same  with 
fruit-trees,  acquires  a  vested  right  which 
will  be  protected  as  against  one  subsequently 
entering  upon  the  same  for  mining  purposes. 
Wizon  V.  Bear  Biver  etc.  Go.,  24  Cal.  367, 
85  Am.  Dec.  69. 

Where  the  title  of  respective  parties  is 
derived  from  the  possession  and  appropria- 
tion of  public  mineral  land,  the  party  first 
appropriating  and  possessing  the  land  has  a 
better  right,  although  he  uses  the  land  for 
agricultural  purposes,  than  the  party  subse- 
quently entering  and  possessing,  who  may  use 
it  for  mining  purposes. — Gibson  v.  Puchta,  33 
Cal.  310. 

Where  the  plaintiff's  homestead  was  estab- 
lished prior  to  the  vesting  of  any  right  in 
the  defendants  to  mine  in  a  ravine  above,  it 
was  held  that  the  right  of  the  defendants  to 
mine  in  such  ravine  must  be  exercised  in 
such  a  manner  as  not  to  damage  the  prior 
right  of  the  plaintiff  to  inhabit  and  cultivate 
his  premises. — Levaroni  v.  Miller,  34  Cal.  231, 
91  Am.  Dec.  692. 


Where  &  mining  location  was  so  made  that 
one-half  of  it  was  included  in  the  limits  of 
an  agricultural  claim  afterwards  patented  as 
agricultural  land,  and  shortly  after  the  loca- 
tion the  agricultural  claimants  granted  the 
locator  the  riffht  to  work  the  mine  upon  the 
agricultural  claim,  the  location  is  not  ren- 
dered invalid  because  a  portion  of  it  was 
upon  land  not  open  to  location;  and  work 
done  within  the  limits  of  the  agricultural 
claim  for  the  purpose  of  developing  the  mine, 
which  could  only  be  profitably  worked  by 
commencing  there  and  working  toward  the 
part  of  the  claim  which  was  upon  public  land, 
must  be  deemed  to  have  been  done  on  the 
mine  for  the  purpose  of  holding  possession  of 
the  whole  claim,  as  against  a  subsequent  min- 
ing locator  upon  the  public  land. — ^Bichards 
v.  Wolfling,  98  Cal.  195,  sub  nom.  Bichards 
v.  Wolfling,  32  Pac.  971. 

The  rights  of  one  entering  upon  the  publie 
domain  and  locating  and  working  a  mineral 
claim  are  of  as  hieh  order  as  those  of  a 
settler. — ^Southern  California  By.  Co.  ▼• 
O'Donnell,  3  Cal.  App.  382,  85  Pac.  932. 

§  8.    Locatioiis  for  different  xraxpoflaa. 

A  miner  has  no  right  to  dig  or  work  within 
the  inclosure  surrounding  a  dwelling-house, 
corral,  or  other  improvements  of  another. 
The  statute  which  makes  the  possessory 
rights  of  settlers  on  publie  lands  for  agri- 
cultural or  grazing  purposes  yield  to  the 
rights  of  miners  has  legalized  what  might 
otherwise  be  a  trespass,  and  the  act  cannot 
be  extended  by  implication  to  a  class  of  cases 
not  especially  provided  for. — ^Burdge  v.  Un- 
derwood, 6  Gal.  45. 

One  party  may  locate  ground  in  the  min- 
eral districts  for  fluming  purx>oses,  and  an- 
other party  at  the  same  or  a  different  time 
may  locate  the  same  ground  for  mining  pur- 
poses; the  two  locations,  being  for  different 
purposes,  will  not  conflict. — O'Keiffe  ▼.  Cun- 
ningham, 9  Cal.  589. 

While  &  person  might  hold  a  town  lot  by 
purchase  and  location,  as  against  miners,  yet 
it  must  be  held  for  that  purpose;  and  a  per- 
son cannot,  under  pretense  of  a  town  lot, 
locate  and  hold  a  large  tract  of  land  for  agri- 
cultural purposes,  so  as  to  preclude  miners 
from  mining  thereon,  as  they  may  do  on  agri- 
cultural land. — Martin  v.  Browner,  11  Cal,  12. 

Party  cannot,  under  pretense  of  holding 
land  in  exclusive  occupancy  as  town  lot,  in- 
close twelve  acres  of  mineral  land  in  the 
mining  district,  as  against  persons  who  sub- 
sequently enter  upon  the  land  in  good  faith 
for  the  purpose  of  digginsr  for  gold  therein, 
and  who  do  no  injury  to  the  comfortable  use 
of  the  premises  as  a  residence,  or  for  the  car- 
rying on  of  any  mechanical  or  commereisd 
business. — ^Martin  v.  Browner,  11  CaL  12. 

§9.    TrsajMuwerB. 

In  permitting  miners  to  go  npon  pablie 
lands  occupied  by  others,  the  legislature  of 
this  state  has  legalized  what  would  otherwise 
have  been  a  treapassi  and  the  set  eannot  be 
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extended  by  implication  to  a  class  of  cases 
not  specially  provided  for;  benee  they  cannot 
distQTb  a  hotel-keeper  who  has  placed  his 
hotel  on  the  public  land.— Pitzgerald  ▼.  Ur- 
ton,  5  Cal.  308. 

Miners  have  no  right  to  enter  upon  private 
land,  and  subject  it  to  such  uses  as  may  be 
necessary  to  extract  the  precious  metals 
which  it  contains. — Henshaw  v.  Clark,  14  Cal. 
460. 

The  statute  presumption  is  that  lands  are 
to  be  deemed  public  until  a  grant  from  gov- 
ernment be  shown.  All  persons,  so  long  as 
government  does  not  interfere,  may  mine  on 
public  lands.  Therefore  the  presumption  is 
that  a  miner  is  not  a  trespasser,  until  proof 
of  a  grant  of  the  locus  by  government.-^ 
Burdge  v.  Smith,  14  Cal.  380. 

When  a  party  enters  upon  mineral  land 
for  the  purpose  of  mining  he  cannot  be  pre- 
sumed to  be  a  trespasser;  for,  if  the  land  be 
not  private  property,  he  has  the  right  to  en- 
ter, npon  it  for  that  purpose;  and,  until  it  is 
shown  that  the  title  has  passed  from  the  gov- 
ernment, the  statutory  presumption  (Wood's 
Digest,  527)  that  it  is  public  land  applies. — 
Smith  V.  Doe,  15  CaL  100. 

Where  a  miner  enters  upon  land  in  the 
possession  of  another,  claiming  the  right  to 
enter  for  mining  purposes,  he  must  justly  his 
entry  by  showing  (1)  that  the  land  is  pub- 
lic land,  (2)  that  it  contains  mines  or  min- 
erals, (3)  that  he  enters  for  the  bona  flde  pur- 
pose 01  mining.  And  such  justification  must 
be  affirmatively  pleaded  in  the  answer,  with 
all  the  requisite  averments  to  show  a  right 
under  the  statute  or  by  law  to  enter. — ^Lentz 
V.   Victor,  17  Cal.  271. 

One  in  actual  possession  of  mining  ground, 
although  without  title,  may  proceed  against 
a  mere  intruder  having  no  superior  right  to 
entry. — Bathbun  v.  Alexander,  1  Cal.  Unrep. 
664. 

An  attempted  location'  of  a  mining  claim 
upon  a  lot,  the  title  to  which  has  passed  into 
private  ownership  by  patent  from  the  United 
States,  is  invalid.— McCormick  v.  Sutton,  97 
Cal.  373,  32  Pac.  444. 

Where  oi^e  of  the  locators  built  a  house  on 
the  land  located,  and  fully  and  distinctly 
surveyed  the  location  and  marked  its  bound- 
aries on  the  ground  so  that  they  could  be 
readily  traced,  and  remained  in  the  actual 
possession  of  the  claim,  a  third  party  cannot 
trespass  upon  such  claim  to  make  a  valid 
conflicting  location. — Green  ▼.  Gavin,  10  Cal. 
App.  330,  101  Pac.  931. 

§  10.    VeaoDB  entitled  to  acquixe  lands. 

As  a  general  rule  the  public  mineral  lands 
ef  the  state  are  open  to  the  occupancy  of 
every  person  who,  in  good  faith,  chooses  to 
enter  npon  them  for  the  purpose  of  mining.— 
Smith  V.  Doe,  15  Cal.  100. 

Only  citizens  or  those  who  had  declared 
their  intention  to  become  such  could  explore 
a&d  oeeupy  mining  ground  under  act  of  1866 


and  amendatory  act  of  1872. — ^Lee  Doon  v. 
Tesh,  68  Cal.  49,  6  Pac.  97,  8  Pac.  621;  An- 
thony V.  Jillson,  83  CaL  296,  301,  302,  23 
Pac.  419. 

Under  the  act  of  Congress  of  May  10,  1872, 
relating  to  the  public  mineral  lands,  none  but 
citizens  of  the  United  States,  and  those  who 
have  declared  their  intention  to  become  such, 
can  acquire  any  right  to  such  lands  by  loca- 
tion.— North  Noonday  M.  Co.  v.  Orient  M. 
Co.,  6  Sawy.  299,  1  Fed.  522.  New  trial 
denied  6  Sawy.  503,  11  Fed.  125. 

As  to  who  may  locate.    7  L.  B.  A.  (N.  S.) 
812. 

Corporations,  right  of  to  locate  mining 
claim.    7  L.  R.  A.  (N.  S.)  816. 

Nonresidents,   minors,  etc.     7  L.  B.  A. 
(N.  S.)  816. 

Bight  of  partners  to  locate  mining  claim. 
7  L.  R.  A.  (N.  S.)  817. 

§  11.    Validity  of  location  p(rooeedlxig& 

Where  sixteen  locators  proposed  to  form  a 
corporation  to  which  it  was  proposed  to  trans- 
fer their  claims,  and  each  locator  was  to  be 
owner  of  one-sixteenth  of  the  stock  of  such 
corporation,  this  is  not  a  case  of  dummy 
locators,  lending  their  names  to  a  corporation 
for  the  purpose  of  enabling  it  to  acquire  a 
greater  area  of  mining  ground  than  that 
allowed  by  law. — ^Borgwardt  v.  McKittrick 
Oil  Co.,  164  Cal.  650,  130  Pac.  417,  418. 

§  12.    Licensing  f  orelgnera  to  wozk  mines. 

The  state  has  the  power  to  require  the  pay- 
ment by  foreigners  of  a  license  fee  for  the 
privilege  of  working  the  gold  mines  in  tne 
state. — ^People  v.  Naglee,  1  Cal.  232,  52  Am. 
Dec.  312. 

The  act  of  the  legislature  prohibiting  for- 
eigners from  working  the  gold  mines,  ex- 
cept on  condition  of  paying  a  certain  sum 
each  month  for  the  privilege,  is  not  repugnant 
to  either  the  federsa  or  the  state  constitution 
or  treaties  with  foreign  powers. — People  v, 
Naglee,  1  Cal.  232,  52  Am.  Dec.  312. 

§13.    Qneetioning  right  to  mine  or  locate 
dalma. 

The  fact  that  the  parties  in  possession  of 
gold  mine  are  foreigners,  and  have  obtained 
no  license,  affords  no  apology  for  trespassers. 
The  state  alone  can  enforce  the  law  against 
foreigners  working  mines  without* a  license. 
Mitchell  V.  Hagood,  6  Cal.  148. 

Where  the  public  land  has  been  located  as 
a  mining  claim  only  the  government  of  the 
United  States,  or  persons  claiming  the  lands 
nnder  the  government  as  nonmiueral  land, 
can  properly  raise  the  question,  whether  the 
land  was  subject  to  be  located  as  mineral 
land,  or  whether  it  contains  mineral  of  sufi- 
cient  value  to  justify  location  or  exploration, 
Lorena  v.  Waldron,  96  Cal.  243,  31  Pac.  54. 
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§  14.    ETld«nce  of  dtlienalilp. 

Proof  of  birth  within  the  United  States  is 
Bnfficient  to  establish  the  citizenship  of  one 
setting  up  a  claim  to  mineral  lands,  in  the 
absence  of  a  showing  of  subjection  to  &  for- 
eign power. — Thompson  r.  Spray,  72  Cal.  528, 
14  Pae.  182. 

The  uncontradicted  testimony  of  a  father 
that  his  children  were  born  in  California  is 
suflScient  proof  that  they  are  citizens  of  the 
United  States  for  the  purposes  of  the  mining 
law.  The  provision  in  Revised  Statutes  ox 
the  United  States,  section  2321,  for  proof  of 
citizenship  by  aflSdavit,  is  not  exclusive  of 
other  modes  of  proof. — Thompson  v.  Spray^ 
72  Cal.  528,  14  Pac.  182. 

The  failure  to  prove  that  all  of  the  first 
locators  were  citizens  of  the  United  States 
was  immaterial,  where  no  issue  was  tendered 
thereon,  and  even  if  it  appeared  that  some 
of  them  were  aliens,  it  would  be  immaterial, 
and  could  not  affect  the  validity  of  the  loca- 
tion, in  actions  between  private  persons  only. 
Holdt  V.  Hazard,  10  Cal.  App.  440,  102  Pac. 
540. 

The  citizenship  of  the  locators  of  mining 
claims  is  a  matter  which  concerns  the  gov- 
ernment of  the  United  States  only,  and  it  is 
settled  by  the  decisions  of  the  courts  of  the 
United  States  that  the  question  of  the  quali- 
fication of  the  locator  of  a  mining  claim,  so 
far  as  the  validity  thereof  is  affected  by  his 
alienage,  cannot  be  raised  or  determined  in 
an  action  to  which  the  United  States  is  not 
made  a  party. — ^Holdt  v.  Hazard,  10  Cal.  App. 
440,  102  Pac.  540. 

g  15.    Locatioa  by  agent  or  in  aaotherg  name 
and  ratification  of  tlie  act. 

Agreement  to  prospect  for  quartz  and 
share  equally,  gives  authority  to  use  of  name 
in  location.— -Qore  v.  McBrayer,  18  Cal.  582. 

It  seems  that  the  assent  of  a  party  would 
be  presumed  to  the  use  of  his  name  in  taking 
up  a  minine  claim,  as  being  an  act  for  his 
benefit.  At  any  rate  any  recognition  of  such 
use  would  give  it  validity,— Oore  v.  Mc- 
Brayer, 18  Cal.  582. 

The  usual  mode  of  taking  up  mining  claims 
is  to  put  upon  the  claim  a  written  notice  that 
the  party  has  located  it;  and  this  taking  up 
and  giving  notice  may  be  done  by  a  party 
personally,  or  by  anyone  for  him,  or  with  his 
assent  or  approval;  and  whenever  the  appro- 
priation is  made  by  an  agent  having  author- 
ity from  'a  principal  to  make  it,  the  act  is 
complete,  and  the  title  vests  in  the  principal, 
and  the  agent  by  his  mere  act  cannot  subse- 
quently divest  it. — Qore  v.  McBrayer,  18  Cal. 
582. 

Mining  law  may  constitute  discoverer  an 
agent  for  others  for  purposes  of  location. — 
Morton  v.  Solambo  C.  Min.  Co.,  26  Cal.  527. 

Benewal  of  mining  notice  by  a  stranger, 
including  some  original  cotenants,  does  not 


inure  to  benefit  of  those  omitted. — Strang  ▼. 
Byan,  46  Cal.  34,  41. 

The  bringing  of  a  suit  by  the  principal  to 

?uiet  title  to  a  placer  mining  claim  located 
or  him  by  his  agent,  without  his  knowledge 
is  a  sufficient  ratification  of  the  agent's  loca- 
tion.— Thompson  v.  Spray,  72  Cal.  528,  14 
Pac.  182. 

Under  Bevised  Statutes  of  the  United 
States,  section  2322,  vesting  in  the  locator  of 
a  mining  claim  the  exclusive  right  to  its  pos- 
session, a  location  of  a  mining  claim  may  bo 
made  by  one  person  in  the  name  of  another. 
Moore  v.  Hamerstag,  101^  Cal.  122,  41  Pac. 
805. 

Agents,  partners,  etc.    7  L.  B.  A.  (N.  S.) 
817. 

gl6w    Effect  of  local  cnatoms  and  minerB* 
mles. 

The  mode  of  acquiring  and  the  extent  of  a 
mining  claim  must  be  in  conformity  with  tho 
local  rules  of  miners. — ^Dutch  I^t  Water  Co. 
V.  Mooney,  12  Cal.  534. 

The  mining  mles  of  the  district  cannot 
limit  the  quantity  of  ground  or  the  number 
of  claims  a  party  may  acquire  by  purchase. 
Prosser  v.  Parks,  18  Cal.  47. 

The  district  mining  rules  provided  as  fol- 
lows: "Sec.  2.  A  claim  shall  consist  of  twen- 
ty-five feet  front,  and  extend  into  the  hill 
without  limit.  .  .  .  Sec.  3.  Each  person  may 
hold  one  claim  by  pre-emption."  Held,  that 
these  rules  limited  the  right  of  an  individual 
to  one  claim  by  location  or  prior  appropria- 
tion.— Prosser  v.  Parks,  18  Cal.  47. 

Mining  rules  passed  on  a  different  day 
from  that  advertised  for  a  meeting  of  the 
miners  are  not  affected  by  this  fact.  The 
regularity  of  the  action  of  these  local  legis- 
latures and  primary  assemblages  will  not  be 
inquired  into  by  the  supreme  court.  The 
fact  of  their  agreement  upon  their  rules  is 
enough. — Gore  v.  McBrayer,  18  Cal.  582. 

General  usage  may  be  given  in  evidence, 
whether  anterior  to  the  location  or  not,  as 
being  the  general  sense  of  the  mining  commu- 
nity; but  local  regulations,  if  made  posterior 
to  the  location,  would  be  an  unjust  criterion 
of  action  and  the  location  need  not  conform 
to  them. — Table  Mountain  Tunnel  Co.  v. 
Stranahan,  20  Cal.  198,  31  Cal.  387. 

A  right  to  a  mining  claim  may  be  forfeited 
by  a  noncompliance  with  the  mining  rules 
and  regulations  in  force  in  the  district  in 
which  the  land  to  which  the  mining  claim 
attaches  is  situated.>-St.  John  v.  Kidd,  26 
Cal.  263. 

Where  any  local  mining  customs  exist,  con- 
troversies affecting  a  mining  right  must  be 
solved  and  determined  by  the  customs  and 
usages  of  the  bar  or  diggings  embracing  the 
claim  to  which  such  right  is  asserted  or  de- 
nied, whether  such  customs  and  usages  aro 
written  or  unwritten. — ^Morton  v.  Solambo  C. 
Min.  Co.,  26  Cal.  527. 
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Evidence  of  loeal  nsages  and  regulations 
varying  from  eaeh  other  are  not  adnuBBible 
in  evidence  for  the  purpose  of  establishing  a 
general  mode  of  locating  claims  in  the  min- 
ing districts,  since  they  are  not  uniform. — 
Table  Mountain  Tunnel  Go.  v.  Stranaban,  31 ' 
Oal.  387. 

If  defendants  claim  that  when  they  took 
np  the  ground  in  dispute  a  local  custom  al- 
lowed  them  three  hundred  feet  front  to  each 
man  and  that  they  located  to  that  extent, 
tbey  are  estopped  from  asserting  that  the 
plaintiff's  location  to  the  same  amount  made 
before  the  adoption  of  the  custom  was  unrea- 
sonable in  size. — Table  Mountain  Tunnel  Co. 
T.  Btranahan,  31  Cal.  387. 

General  custom  cannot  be  ascertained  bj 
taking  the  average  of  different  local  customs. 
Table  Mountain  etc.  Co.  v.  Stranahan,  31  Cal. 
387,  393. 

Mining  rules  are  not  to  be  construed  to 
authorize  invasion  of  actual  possession  by 
one  who  does  not  comply  with  them. — Brad- 
ley V.  Lee,  3&  Cal.  362,  367. 

A  loeal  custom  or  loeal  mining  rule  does 
not,  like  a  statute,  acquire  validity  by  the 
mere  enactment,  but  from  customary  obedi- 
ence and  acquiescence  of  the  miners.  It  is 
void  whenever  it  falls  into  disuse  or  is  gen- 
erally disregarded. — Harvey  v.  Byan  42  CaL 
626. 

In  an  action  to  recover  a  mining  claim, 
plaintiff  relied  on  a  location  under  certain 
rules  of  the  distriet  adopted  some  five  years 
prior  thereto,  which  did  not  require  the  post- 
ing of  notice  upon  the  claim  at  the  time  of 
locating,  and  defendant  offered  to  prove  that 
there  was  a  custom  in  the  district  requiring 
posting  of  such  notice.  Held,  that  the  ex- 
clusion of  such  customs,  on  the  ground  that 
the  written  rules  superseded  the  same,  was 
error.— Harvey  v.  Byan,  42  Cal.  626. 

Mining  claims  on  the  public  lands  must  be 
held  and  worked  in  accordance  with  the  local 
mininff  laws  adopted  and  in  force  in  the  min- 
ing district  where  the  same  are  located. — 
Strang  v.  Byan,  46  Cal.  33. 

Where  the  statute  law  is  in.  conflict  with 
mining  regulations,  the  latter  must  give  way. 
Original  Co.  of  Williams  &  Kellinger  v.  Win- 
throp  Min.  Co.,  60  Cal.  631. 

But  to  be  of  any  validity,  a  rule  or  custom 
of  miners  must  not  only  be  established  or  en- 
acted, but  must  be  in  force  at  the  time  and 
place  of  the  location.  It  does  not,  like  a 
statute,  acquire  validity  by  the  mere  enact- 
ment, but  from  customary  obedience  and  ac- 
quiescence of  the  miners.  It  is  void  when- 
ever it  falls  into  disuse,  or  is  generally  dis- 
regarded.— ^North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  299,  1  Fed.  522.  New 
trial  denied,  6  Sawy.  503,  11  Fed.  125;  Jupi- 
ter Min.  Co.  V.  Bodie  Consol.  Min.  Co.,  7 
Sawy.  96,  11  Fed.  666. 

The  rules  and  customs  of  n|iners  must  not 
coafliet  with  the  laws  of  the  United  States, 


or  the  laws  of  the  state  in  which  the  claims 
are  located. — Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.,  7  Sawy.  96,  11  Fed.  666. 

Hydraulic  mining  upon  a  large  scale 
whereby  vast  quantities  of  debris  are  depos- 
ited upon  the  lower  lands,  the  channels  of 
navigable  rivers  closed,  and  fertile  valleys 
converted  into  plains  of  sand  and  rock,  is  to 
be  considered  a  public  and  private  nuisance 
against  relief  will  -be  granted  by  injunction. 
Woodruff  V.  North  Bloomfleld  Gravel  Min. 
Co.,  9  Sawy.  441,  18  Fed.  753. 

The  supreme  court  of  California  has  never 
recognized  the  validity  of  any  custom  to 
mine  in  such  a  manner  as  to  destroy  or  in- 
jure the  property  of  others,  even  in  the  dis- 
trict or  diggings  where  the  local  customs  and 
nsages  of  .miners  are  sanctioned  by  the  stat- 
utes.— ^Woodruff  V.  North  Bloomfleld  Gravel 
Min.  Co.,  9  Sawy.  441,  18  Fed.  753. 

The  right  of  hydraulic  mining  companies 
to  operate  their  claims  without  regard  to  the 
rights  of  lower  proprietors  whose  land  is  ren- 
dered useless  by  the  settling  debris  which  is 
in  fact  a  nuisance  is  neither  authorized  nor 
justified  by  any  legislation  of  California  or 
of  the  United  States  Congress. — ^Woodruff  v. 
North  Bloomfleld  Gravel  Min.  Co.,  9  Sawy. 
441,  18  Fed.  753. 

Custom    as    to    prior    appropriation    of 
water  for.    30  L.  B.  A.  669. 

Miners'  rules  and  regulations.    7  L.  B. 
A.  (N.  S.)  768. 

Proof  of  citizenship.    7  L.  B.  A.  (N.  S.) 
815. 

Surface  area  of.    7  L.  B.  A.  (N.  S.)  842. 

Veins  intersecting  or  crossing,  generally. 
50  L.  B.  A.  209. 

Width  of  lode  claim.    50  L.  B.  A.  294. 

gl7.    Bights  aoqvixed  by  discovery  and  oc- 
cupation. 

Constructive  possession  of  a  mining  claim, 
made  out  according  to  the  rules  and  customs 
of  miners,  by  actual  possession  of  adjacent 
land,  will  be  recognized  by  a  court  of  justice, 
and  subsequent  locators  will  not  be  entitled 
to  possession. — Hicks  v.  Bell,  3  Cal.  219. 

First  occupancy  of  mining  claims  on  public 
lands  gives  a  right,  until  it  is  given  up  or 
transferred. — Stiles  v.  Laird,  5  Cal.  121,  63 
Am.  Dec.  110;  Bichardson  v.  McNulty,  24 
Cal.  339. 

Constructive  possession  of  a  mining  claim 
can  be  shown  only  by  complying  with  mining 
customs  and  regulations. — ^Boach  v.  Gray, 
16  Cal.  383. 

A  mining  claim  must  be  in  some  way  de- 
flned  as  to  limits  before  possession  of  or 
working  upon  part  gives  possession  to  any 
more  than  the  part  so  possessed  or  worked. 
But  when  the  claim  is  deflned,  and  the  party 
enters  in  pursuance  of  mining  rules  and  cus- 
tomS;  the  possession  of  part  &  the  possession 
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of  the  entire  claim. — ^Attwood  r.  Fricot,  17 
Cal.  37,  76  Am.  Dee.  567. 

The  rule,  "Qni  prior  est  in  tempore  potior 
est  in  jore/'  applies  to  mining  claims.*-^ran- 
dall  ▼.  Woods,  S  Cal.  136;  Logan  v.  Driseoll, 
19  Cal.  623,  81  Am.  Dec.  90. 

A  person  who  claims  a  tract  of  mining 
ground  on  the  public  domain,  though  actualW 
occupying  and  working  but  a  portion  of  it, 
in  order  to  recover  damages  against  a  stran- 
ger who  has  entered  upon  a  part  of  it,  must 
show  prior  occupation  or  possession  of  the 
whole  tract,  either  through  some  local  min- 
ing custom  or  by  having  distinctly  defined 
the  boundaries  of  the  tract  by  physical  marks 
or  monuments. — Hess  t.  Winder,  30  Cal.  349. 

Discovery  of  mining  claim,  unless  followed 
by  marking  of  claim  by  monuments  and  post- 
ing notice  thereon  vests  no  title  in  discovx 
erer.—Adams  v.  Crawford,  116  Cal.  495.  498, 
48  Pac.  488;  WiUeford  v.  BeU,  5  Cal.  TJnrep. 
679,  49  Pac.  6. 

Where  eight  persons,  as  associates,  enter 
upon  and  locate  a  tract  of  one  hundred  and 
sixty  acres  of  vacant,  unoccupied  mineral 
lands  of  the  United  States  under  the  placer 
mining  laws,  mark  the  boundaries  of  the  con- 
solidated claim,  and  proceed  with  the  work 
of  development  to  make  an  oil  discovery,  but 
before  any  discovery  of  oil  had  been  made 
by  them  they  idl  join  in  conveying  a  specific 
portion  of  the  consolidated  claim  to  a  third 
person,  who  prosecutes  the  work  of  discovery 
on  the  portion  so  conveyed,  and  subsequently 
makes  a  suficient  discovery  of  oil  thereon, 
the  effect  of  such  conveyance,  in  the  absence 
of  any  contrary  understanding  or  agreement 
between  the  parties^  is  to  surrender  to  the 
grantee  all  of  the  rights  which  the  grantors 
formerly  enjoyed  in  the  portidn  conveyed, 
and  to  constitute  it  a  separate  and  inde- 
pendent claim;  and  the  subsequent  discovery 
of  oil  thereon  by  such  grantee  would  not 
inure  to  the  benefit  of  such  associates  or 
their  grantee  of  other  portions  of  the  con- 
solidated claim,  so  as  to  perfect  the  location 
of  the  remaining  portions  of  the  consoli- 
dated claim. — Merced  Oil  Mining  Co.  v.  Pat- 
terson, 153  Gal.  624,  96  Pac.  90. 

In  order  to  acquire  title  to  a  mining  claim 
by  prescription,  the  possession  of  the  prop- 
erty must  not  only  be  hostile  to  the  title,  but 
must  be  exclusive,  continuous,  and  uninter- 
rupted for  the  full  period  of  five  years  before 
the  commencement  of  the  action.  Any  in- 
terruption of  the  adverse  possession  within 
the  required  five  years  prevents  the  acquisi- 
tion of  the  title  by  prescription. — Big  Three 
Min.  ft  Mill  Co.  r.  HamUton,  157  Cal.  130, 
137  Am.  St.  Bep.  118,  107  Pac.  301. 

It  is  the  established  doctrine  of  the  su- 
preme court  of  the  United  States  that  rights 
of  miners,  who  had  taken  possession  of  mines 
and  worked  and  developed  them^  are  rights 
which  the  government  had,  by  its  conduct, 
recognised  and  encouraged  and  was  bound  to 
protect  before  the  passage*  of  the  act  of  1866.* 


Broder  v.  Natoma  Water  ft  Min.   Co.,   101 
U.  S.  274,  25  L.  Ed.  790. 

Where  a  mining  claim  is  made  and  actually 
possessed  and  worked  for  several  years,  the 
claim  and  location  being  generally  recognized 
as  valid  by  the  miners  in  the  vicinity,  the 
title  of  the  claimant  is  good,  even  tnough  the 
location  may  not  have  been  originally  made 
in  strict  accordance  with  the  mining  rules  in 
force  at  the  time,  especially  so  as  between 
the  co-claimants  and  their  grantees. — Kinney 
V.  Consolidated  Virginia  Min.  Co.,  4  Sawy. 
382,  Fed.  Cas.  No.  7,827. 

Where  a  person  has  distinctly  marked  off 
a  mining  claim,  entered  thereon,  and  actually 
engaged  in  operating  the  same,  his  possession 
will  be  protected  against  trespassers  irrespec- 
tive of  mining  laws. — ^North  Noonday  Min. 
Co.  V.  Orient  S(in.  Co.,  6  Sawy.  503.  il  Fed. 
125,  affirming  6  Sawy.  299,  1  Fed.  522. 

It  is  not  necessary  that  the  locator  should 
be  the  first  discoverer  of  the  vein;  but  it  must 
be  known  and  claimed  by  him,  in  order  to 
give  validity  to  his  location. — Jupiter  Min. 
Co.  V.  Bodie  ConsoL  3£in.  Co.,  7  Sawy.  96,  11 
Fed.  666. 

§  18.    Dlfloomy  most  pnceda  loeatton. 

No  rights  can  be  acquired,  under  the  statute, 
by  location,  before  the  discovery  of  a  vein  or 
lode  within  the  limits  of  the  claim  located. — 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co^ 
6  Sawy.  299,  1  Fed.  522.  New  trial  denied  6 
Sawy.  503,  11  Fed.  125;  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  7  Sawy.  96,  11  Fed. 
666. 


§  19.    Vetns  or  lodM  sabjact  to  locratiflo. 

The  right  of  the  quartz  miner  cornea  from 
his  appropriation;  and,  whenever  his  claim  is 
defined,  there  is  no  reason  in  the  natara  of 
things  why  the  appropriation  may  not  aa  weQ 
take  effect  upon  quartz  in  a  decomposed  state 
as  any  other  sort,  or  why  the  condition  to 
which  natural  causes  may  have  reduced  the 
rock  should  give  character  to  the  title  of  the 
locator.— Brown  v.  '49  ft  '56  Quartz  Min.  Co., 
15  Cal.  152,  76  Am.  Dee.  468. 

The  only  question  of  fact  in  this  case  being 
whether  the  quartz  rock — parted  or  not  from 
its  original  connection — ^was  a  portion  of  the 
same  quartz  lode  or  claim  taken  up  by  de- 
fendant, it  was  not  important  whether  the 
rock  was  upon  or  beneath  the  surface,  or 
what  its  condition,  provided  it  were  a  part 
of  such  lode  or  claim. — ^Brown  v.  '49  ft  '56 
Quartz  Min.  Co.,  15  Cal.  152,  76  Am.  Dee.  468. 

The  word  "lode"  is  properly  defined  as  a 
''zone  or  belt  of  mineralized  rock  lying  within 
boundaries  clearly  separating  it  from  the 
neighboring  rock,"  and  does  not  applj  to  a 
bed  of  gravel  from  which  particles  of  gold 
may  be  washed,  although  su^  gravel  may  be 
inclosed  within  defined  boundaries. — Qi 
▼.  Pershbaker,  78  Cal.  109,  14  Pao.  401. 
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Under  Bevised  Statutes  of  the  United 
States,  section  2319  (U.  S.  Comp.  Stats.  1901, 
p.  1424)  a  vein  known  to  eicist  within  the 
boundaries  of  a  placer  claim  at  the  date  of 
an  application  for  a  patent  not  included  in 
the  application,  may  be  subsequently  located 
by  an  adverse  claimant. — Mutchmor  r.  Me- 
Carty,  149  Cal.  603,  87  Pac.  85. 

Altbough  a  placer  patent  can  carry  no 
veins  of  value  known  to  exist,  yet  a  quartz 
claim  which  contains  so  small  a  percentage 
of  mineral  as  to  be  of  no  value  for  mining 
purposes  is  not  a  known  vein  within  the 
meaning  of  the  law,  and  the  placer  patent 
carries  it. — ^Mutchmor  v.  McCarty,  149  Cal. 
603,  87  Pae.  85. 

A  vein  or  lode  authorized  to  be  located  is  a 
seam  or  fissure  in  the  earth's  crust  filled  with 
quartz,  or  some  other  kind  of  rock,  in  place, 
carrying  gold,  silver,  or  other  valuable  min- 
eral deposits  named  in  the  statute.  It  may 
he  very  thin  or  many  feet  thick,  or  irregular 
in  thickness;  and  it  may  be  rich  or  poor,  at 
the  point  of  discovery,  provided  it  containa 
any  of  the  metals  named  in  the  statute. — 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 
6  Sawy.  299,  1  Fed.  522.  New  trial  denied 
6  Sawy.  503,  11  Fed.  125;  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  7  Sawy.  96,  11  Fed. 
666. 


§20.    Dlflcorery  of  yeln  or  lode. 

Evidence  that,  prior  to  the  location  of  the 
claim  in  question,  plaintiffs  had  sunk  a  shaft 
twenty-five  or  thirty  feet,  and  had  taken 
from  it  a  considerable  amount  of  quartz  rock, 
wMeh  formed  a  dump,  and  that  rich  rock  was 
found,  and  that  in  surveying  the  claim  the 
surveyor  measured  along  the  lode  line,  taking 
his  directions  for  course  of  the  vein  from  a 
line  drawn  from  the  shaft  through  two  or 
three  prospect  holes  where  the  ledge  was  ex- 
posed, together  with  the  admission  of  the  con- 
testing claimant  that  the  rock  taken  out  was 
gold-bearing,  is  sufAcient  to  show  that  a  gold- 
bearing  lode  or  vein  had  been  discovered  by 
plaintiffs  within  their  claim  at  the  time  the 
location  was  made.— Conway  v.  Hart,  129  Cal. 
480,  62  Pao.  44. 

An  actual  mineral  discovery  is  essential  to 
the  valid  location  of  a  mining  claim. — ^Tuol- 
umne ConsoL  Min.  Co.  v.  Maier,  134  Cal.  583, 
66  Pae.  863. 

Mere  testimonv  that  there  were  seams  of 
mineral  upon  a  claim,  without  a  statement  of 
what  smeh  mineral  consisted,  is  not  sufficient 
evidence  of  a  discovery  of  valuable  minerals 
within  the  lines  of  the  claim  to  uphold  the 
validity  of  its  location. — ^Harper  v.  Hill,  159 
OU.  250,  113  Pac.  162. 

The  discovery  is  the  source  of  title,  and 
vests  the  first  discoverer  with  the  prior  right 
to  complete  his  location.  He  could  only  lose 
thia  prior  right  to  perfect  his  claim  by  a  fail- 
ure within  a  reasonable  time  to  mark  his 
location   so   that   the   boundaries   could   be 


traced  upon  the  ground,  and  where  this  was 
done  within  a  reasonable  tiine,  and  before 
any  effort  was  made  to  mark  the  boundaries 
of  the  opposing  claims,  the  priority  of  the 
first  discoverer  was  preserved. — ^McCleary  v. 
Broaddus,  14  Cal.  App.  60,  111  Pac.  125. 

The  discovery  of  mineral  is  the  source  of 
the  miner's  title,  and  is  an  essential  pre- 
reauisite  to  a  va[lid  location  and  must  pre- 
cede the  location.  This  rule  applies  alike 
to  lode  and  placer  locations;  and  there  must 
be  such  a  discovery  of  mineral  as  gives  rea- 
sonable evidence  of  the  fact,  either  that  there 
is  a  vein  or  lode  bearing  the  precious  mineral, 
or,  in  the  case  of  placer  ground,  that  it  ia 
valuable  for  placer  mining.— Garibaldi  v. 
Grille,  17  Cal.  App.  540,  120  Pac.  425. 

But  a  location  is  made  valid  by  the  dis- 
covery of  a  vein  or  lode  at  any  time  after 
the  location,  provided  that  such  discovery  is 
made  before  any  rights  are  acquired  in  the 
same  claim  by  other  persons. — North  Noonday 
Min.  Co.  V.  Orient  MU.  Co.,  6  Sawy.  299,  1 
Fed.  522.  New  trial  denied,  6  Sawy.  503,  11 
Fed.  125;  Jupiter  Min.  Co.  v.  Bodie  ConaoL 
Min.  Co.,  7  Sawy.  96,  11  Fed.  666. 

As  to  discovery.    7  L.  B.  A.  (N.  S.)  819. 

Determination  as  to  existence  and  dis- 
covery of  ore.    7  L.  B.  A.  (N.  S.)  829. 

Discovery  in  placer  mining.  7  L.  B.  A. 
(N.  S.)  831. 

Discovery  of  mineral  in  mining  claims 
and  rights  of  locators  prior  thereto. 
139  Am.  St.  Bep.  154. 

Discovery  or  development  work.  7  L.  B. 
A.  (N.  S.)  839. 

Effect  of  discovery  upon  another  claim. 
7  L.  B.  A.  (N.  S.)  827. 

Question  of  value  of  the  deposit.  7  L.  B. 
A.  (N.  S.)  823. 

Shifting  discovery  point.  7  It.  B.  A. 
(N.  S.)  828. 

Sufficiency  of  discovery  of  mineral  to  sup- 
port location  of  mining  claim.  15  Ann. 
Cas.  628. 

Vein  or  lode  discovered.  7  L.  B.  A. 
(N.  S.)  821. 

§  21.    Discovery  by  association  or  corporation. 

A  mineral  location  made  by  an  associa- 
tion of  eight  persons,  being  but  a  single  loca- 
tion and  not  eight  separate  locations,  is  to 
be  treated  as  an  entirety  under  one  location 
for  all  purposes  of  marking  boundaries,  do- 
ing assessment  work,  expenditure  for  patent, 
and  discovery  of  oil,  and  but  a  single  dis- 
covery is  all  that  is  required  to  support  it. 
The  associates  may  maintain  this  condition 
of  entirety  for  such  purposes,  for  the  benefit 
of  themselves  and  their  successors,  notwith- 
standing their  conveyance  of  a  segregated 
portion,  where  an  agreement  to  that  effect 
with  their  grantee  was  a  part  of  the  con- 
sideration for  the  conveyance. — ^Merced  Oil 
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Min.  Co.  T.  Patterson,  162  Cal.  358,  122  Pac. 
060. 

After  tueli  entire  location  had  been  per- 
fected by  a  discoverj  of  oil  on  the  segregated 
portion  so  conveyed  by  the  associatesi  the 
actual  personal  possession  by  a  subsequent 
grantee  of  a  remaining  part  of  the  claim  was 
not  essential  to  the  protection  of  his  rights 
where,  during  each  year  since  the  discovery, 
the  necessary  assessment  work  was  done  by 
the  grantee  of  the  portion  first  conveyed. — 
Merced  Oil  Min.  Go.  v.  Patterson,  162  GaL 
868, 122  Pac.  950. 

Upon  the  other  hand,  if,  as  a  part  of  the 
consideration  for  the  conveyance  of  the  segre- 
gated portion,  it  was  understood  and  agreed 
between  the  associates  and  their  grantee  that 
the  labor  done  and  money  expended  upon 
the  portion  conveyed  should  operate  for  the 
benefit  of  the  land  remaining  in  the  posses- 
sion of  the  associates,  such  effect  would  be 
legally  given,  and,  in  turn,  the  value  of  the 
work  and  the  resulting  discovery  would  re- 
dound to  the  benefit  of  all  subse(}uent 
grantees  of  the  associates  of  the  remaining 
portion.  The  findings  and  evidence  clearly 
bring  this  case  within  the  foregoing  rule. — 
Merced  Oil  Min.  Co.  v.  Patterson,  162  Gal. 
358,  122  Pac.  950. 

If  the  segregated  portion  of  the  location 
was  absolutely  conveyed  by  the  associates 
for  a  mere  money  consideration,  the  portion 
so  conveyed  would  be  thenceforth  held  as  a 
separate  and  independent  claim,  without  fur- 
ther connection  in  any  way  with  the  remain- 
ing portion,  with  the  result  that  a  subsequent 
discovery  upon  the  portion  conveyed  would 
not  redound  to  the  benefit  of  such  remaining 
portion  and  thus  be  sufficient  to  validate  and 
perfect  the  location  of  the  owners  thereof, 
and  that  work  done  and  money  expended 
upon  the  portion  conveyed  would  not,  as  to 
the  remaining  land,  be  a  sufficient  comr 
pliance  with  the  laws  of  the  United  States 
requiring  the  performance  annually  ot  work 
of  a  certain  value. — Merced  Oil  Min.  Go.  ▼. 
Patterson,  162  Gal.  358,  122  Pac.  950. 

§  22.    Extent  aad  bonndaries  of  yeln  or  lode 
claims. 

One  taking  more  land  for  a  mining  claim 
than  mining  rules  allow,  disregarding  the  re- 
quirements of  such  rules,  has  no  title  to  the 
excess  against  one  who  complies  with  the 
laws  and  takes  up  such  excess. — English  v. 
Johnson,  17  Gal.  107,  76  Am.  Dec.  574. 

Local  district  mining  rules  may  limit  the 
claim  of  an  individual  to  one  claim  of  twenty- 
five  feet  by  location  or  prior  appropriation.— 
Pressor  v.  JParks,  18  Cal.  47. 

In  a  suit  for  a  mining  claim,  distinctly  de- 
fined by  physical  marks,  evidence  tending  to 
show  possession  by  actual  occupancy  or  of 
work  in  a  particular  part  should  be  admitted. 
The  objection  that  by  this  rule  there  is  no 
limit  to  the  quantity  of  land  that  may  be 
located  as  a  mining  claim  is  not  sufficient  to 


subvert  the  rule,  which  must  be  construed 
within  the  bounds  of  reason  and  in  sueh  a 
manner  as  not  to  create  a  monopoly.  In  the 
absence  of  local  regulations  prescribing  a 
limit,  recourse  must  be  had  to  general  usage; 
and,  if  the  quantity  claimed  be  unreasonable, 
the  location  will  not  be  effectual  for  any  par- 
pose,  and  possession  under  it  will  only  extend 
to  the  ground  actually  occupied. — ^Table  Mt. 
Tunnel  Co.  v.  Stranahan,  20  Gal.  198. 

A  local  mining  regulation,  adopted  after 
the  location  of  a  claim,  cannot  limit  the  ex- 
tent thereof. — Table  Mt.  Tunnel  Go.  v.  Strana- 
han, 31  Gal.  387. 

Where  location  exceeds  width  allowed  hj 
law,  it  is  void  as  to  excess  but  valid  as  to 
balance.— Doe  v.  Tyler,  73  Gal.  21,  24,  14  Pac 
375. 

Inclusion  of  more  than  two  hundred  lineal 
feet  does  not  render  location  void. — ^Doe  v. 
Tyler,  73  Gal.  21,  23,  14  Pac.  376. 

The  size  of  the  intersecting  veins  is  imma- 
terial upon  the  question  of  the  legal  rights 
attached  to  t^e  ownership,  and  a  single  small 
vein  which  intersects  a  larger  one  is  weighed 
and  measured  by  the  same  law,  and  entitled 
to  the  same  consideration  before  the  court  as 
the  mother  lode. — Stinchfield  v.  Oillis,  96  CaL 
33,  30  Pac.  839. 

Under  evidence  that  fifteen  hundred  feet 
running  southerly  along  the  ledge  from  plain- 
tiff's northern  stake  and  shaft,  as  described 
in  their  notice  of  location,  would  end  at  a 
short  distance  north  of  what  plaintiffs  claimed 
to  be  their  southerly  end  line,  the  court  i»i>p- 
erly  confined  plaintiff's  claim  to  the  lunit  of 
fifteen  hundred  feet. — Conway  v.  Hart,  129 
CaL  480,  62  Pac.  44. 

The  provision  of  the  United  States  Bevised 
Statutes  declaring  that  the  width  of  lode 
locations  shall  not  "exceed  more  than  three 
hundred  feet  on  each  side  of  the  middle  of 
the  vein  at  the  surface,''  is  equivalent  to  a 
declaration  that  the  locator  is  entitled  to 
have  his  right  or  title  confirmed  to  all  the 
surface  of  a  lode  claim  which  is  within  three 
hundred  feet  of  either  side  of  the  apex  of 
the  vein  at  its  surface,  and  which  is  included 
within  the  boundaries  as  marked  by  the 
locator.  If  he  includes  within  the  bonnd- 
aries more  than  the  law  permits,  he  is  en- 
titled nevertheless  to  hold  to  the  limit  which 
the  law  authorizes  within  the  limits  laid  ont, 
and  only  the  territory  embraced  within  his 
boundaries  which  is  in  excess  of  these  limits 
is  to  be  rejected.— McElligott  v.  Krogh,  151 
Gal.  126,  90  Pac.  823. 

Where  one  of  the  end  monuments  of  the 
side  line  of  a  lode  location  was  originally 
marked  at  a  place  more  than  three  hundred 
feet  perpendicularly  from  the  middle  of  the 
vein,  and  such  side  Une,  as  originally  marked, 
was  a  straight  line  between  such  monomeat 
and  another  monument  at  the  other  end  ot 
the  line,  which  was  properly  fixed  withia 
three  hundred  feet  ox  tne  middle  of  the 
vein,  the  location  will  include  all  territory 
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witMn  three  hundred  feet  of  the  middle  of 
the  vein  and  within  the  side  line  as  originally 
marked  out.  The  location  is  not  limited  to 
the  territory  inelnded  within  a  straight  line 
run  from  the  comer  so  properly  fixed  and  a 
point  on  the  opposite  end  line  distant  three 
hundred  feet  from  the  middle  of  the  vein. 
And  in  determining  the  proper  position  of 
sneh  side  line,  in  a  controversy  with  a  sub- 
sequent adjoining  locator,  the  court  should 
^  as  many  intermediate  corners  thereon  as 
were  necessary  to  give  the  prior  locators  the 
territory  which  was  within  their  original 
location  and  within  the  lateral  rights  defined 
by  the  statute. — ^McEUigott  v.  Krogh,  151 
Cal.  126,  90  Pac.  823. 

The  requirement  of  section  2320,  that  "no 
elaim  shall  extend  more  than  three  hundred 
feet  on  each  side  of  the  middle  of  the  vein 
to  the  surface,"  although  if  taken  strictly 
and  literally  it  might  seem  to  refer  to  the 
actual  position  of  the  apex,  rather  than  to 
the  place  marked  as  such  by  the  locator,  is 
controlled  to  the  contrary  by  other  provisions 
of  the  statutes.  Iknd  refers  to  the  vein  as 
honestly  marked  by  the  claimant  at  the  time 
of  the  location  as  the  center  of  the  claim  of 
which  he  then  takes  possession. — ^Harper  ▼• 
HUl,  159  Cal.  250,  113  Pac.  162. 

Under  section  2320  et  seq.  of  the  United 
States  Revised  Statutes,  the  surface  location 
and  boundaries  of  a  quartz  mining  claim 
located  upon  public  lands  of  the  United 
States  are  to  be  determined  by  the  position 
of  the  apex  of  the  vein  as  it  is  ascertained 
and  marked  on  the  ground,  in  good  faith,  at 
the  time  the  claim  is  originally  located  and 
marked,  and  not  by  the  real  position  of  such 
apex  as  it  may  be  subsequently  proven  to  be 
in  a  trial  with  an  adjoining  claimant. — Har- 
per V.  HUl,  159  Cal.  250, 113  Pac.  162. 

Although  the  location,  as  made,  may  not  be 
binding  on  the  United  States,  and  in  makine 
a  survey  for  a  patent  the  surveyor-general 
may  ascertain  and  locate  the  true  line  of  the 
apex  to  fix  the  boundaries,  nevertheless  in  the 
mean  time,  and  as  against  all  others,  the  loca- 
tor who  has  in  good  faith  made  the  discovery 
and  marked  the  boundaries  with  regard  to  the 
position  of  the  apex  as  he  then  finds  and  be- 
ueves  it  to  be,  is  protected  in  the  possession 
of  the  surface  thus  ascertained,  and  the  mon- 
umeuts  he  then  sets  control  the  location  of 
the  claim.— Harper  v.  Hill,  159  Cal.  250,  113 
Pac.  168. 

The  grant,  under  section  2320  et  seq.; 
United  States  Bevised  Statutes,  of  the  ex- 
dusive  right  of  possession  and  enjoyment  ol 
the  ground  included  within  the  lines  of  the 
location  is  a  present  grant,  which  takes  effect 
as  soon  as  the  location  is  legally  made.  It 
refers  to  the  lines  as  then  established  and 

S'ves  the  right  to  the  ground  inclosed  thereby, 
arper  v.  Hill,  159  CaL  250,  113  Pac.  162. 

Where  the  vein  within  a  mining  claim  ran 
in  a  northerly  and  southerly  direction,  and 
the  location  was  crosswise  of  the  vein,  the 
sido  lines  were  really  end  lines,  eonsidering 


the  direction  of  the  lode  on  the  surface,  and 
the  rights  of  the  locators  were  restricted  to 
the  area  within  the  side  lines  three  hundred 
feet  on  each  side  of  the  vein  or  lode. — South- 
em  California  By.  Co."  v.  (yDonnell,  3  CaL 
App.  382,  85  Pac.  932. 

Where  the  mining  claim,  as  located, 
included  a  parallelogram,  thirteen  hundred 
and  fifty  feet  in  length,  and  three  hundred 
feet  in  width,  but  the  lode  was  found  to  run 
crosswise  of  the  claim,  although  the  validity 
of  the  location  is  not  thereby  affected,  the 
side  lines  of  the  claim  become  its  end  lines, 
and  the  rights  of  the  locator  are  restricted 
to  the  area  within  the  side  lines  three  hun- 
dred feet  in  width  on  each  side  of  the  vein 
or  lode. — Southern  California  B.  Co.  v.  CDon- 
nell,  3  Cal.  App.  382,  85  Pac.  932. 

A  mineral  survey  for  a  patent  by  a  deputy 
mineral  surveyor,  including  a  little  over  one 
acre  of  the  smallest  legal  subdivision,  taken 
hy  a  deputy  mineral  surveyor,  cannot  affect 
the  boundaries  of  the  original  government 
survey,  nor  the  legal  aspect  of  the  attempted 
location  by  two  locators  of  the  forty-acre 
tract,  though  it  may  actually  include  a  little 
less  than  thirty-nine  acres  thereof. — Green  v. 
Gavin,  10  Cal.  App.  330,  101  Pac.  931. 

The  practice  sanctioned  by  the  land  depart- 
ment of  the  United  States  allows  a  placer 
locator  to  locate  a  legal  subdivision  not  ex- 
ceeding the  statutory  limits,  and  to  leg^y 
describe  the  land  located  by  the  proper  legfld 
subdivision,  although  the  tract  so  located  may 
embrace  within  the  exterior  limits  prior 
patented  lode  claims,  and  the  government  will 
grant  all  the  residue  of  the  placer  locations 
excepting  the  portion  previously  patented. — 
Green  v.  Gavin,  10  Cal.  App.  330, 101  Pac.  931. 

Bv  implication,  the  act  of  May  10,  1872, 
confers  upon  the  miners  the  right  to  limit  the 
width  of  a  lode  claim  to  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein. — North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy. 
299,  1  Fed.  522.  New  trial  denied,  6  Sawy. 
503,  11  Fed.  125. 

The  act  of  Congress  of  May  10,  1872,  au< 
thorizes  a  claim  to  be  located  one  thousand 
five  hundred  feet  in  length  along  the  vein, 
and  in  the  absence  of  any  local  rule  or  cus- 
tom, the  width  of  such  claim  may  extend 
three  hundred  feet  on  each  side  of  the  middle 
of  the  vein;  but  said  act  of  Congress,  by  im- 
plication, authorizes  the  miners  to  limit  the 
width  of  such  claims  to  twenty-five  feet  on 
V  each  side  of  the  middle  of  the  vein. — Jupiter 
Min.  Co.  V.  Bodie  Consol.  Min.  Co.,  7  Sawy. 
96,  11  Fed.  666. 

Where  a  location,  otherwise  valid,  exceeds 
the  width  allowed  by  law,  it  is  void  as  to 
the  excess,  but  valid  as  to  the  extent  allowed 
by  law. — Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  7  Sawy.  96,  11  Fed.  666. 

Effect  of   excessive  location   of   mining 
claim.     28  L.  B.  A.  (N.  S.)  1029. 

Extent  of  claim,    7  L.  B.  A,  (N.  S.)  773. 
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§  2S.    BeqtiistteB  Mid  validitsr  of  Tein  or  lode 
location  In  genenO. 

The  words  "lead"  and  "vein"  are  to  be 
taken  as  the  eqaivalents  of  "lode"  and 
**ledge.'* — ^Inimitable  Copper  Min.  Co.  v. 
Union  Copper  Min.  Co.,  1  Cal.  Unrep.  599. 

A  location  of  "placer"  mineral  land  la 
valid  without  previous  discovery  of  valuable 
mineral  therein. — Gregory  v.  Pershbaker,  73 
Cal.  109,  14  Pac.  401. 

Valid  location  or  relocation  can  be  made 
only  when  ground  is  open  to  exploration  and 
appropriation. — Hall  v.  Arnott,  80  Cal.  348, 
357,  22  Pac.  200. 

A  location  of  a  mining  claim  made  subse- 
quent to  the  passage  of  the  state  statute  of 
March  27,  1897,  prescribing  the  "manner  of 
locating  mining  claims,"  must  depend  for  its 
validity  upon  a  compliance  with  the  provi- 
sions of  that  act,  if  the  ground  was  open 
to  location;  but  if  a  vaUd  location  was  made 
prior  to  that  statute,  and  remained  in  force, 
no  valid  location  could  be  made  under  the 
statute. — Eaton  v.  Norris,  131  Cal.  561,  63 
Pac.  856. 

Locators  of  a  mining  claim  took  all  the 
steps  necessary  to  constitute  a  valid  loca- 
tion under  the  laws  of  the  United  States, 
but  failed  to  comply  with  the  act  of  March 
27,  1897  (Stats.  1897,  p.  214,  c.  159),  prescrib- 
ing the  manner  of  making  mining  locations, 
etc.  This  latter  statute  was  repealed  by  act 
of  March  20,  1899  (Stats.  1899,  p.  148,  c.  113), 
and  act  of  February  8,  1900  (Stats.  1900,  p.  9, 
e.  6).  The  locators  went  into  possession  after 
th<^  original  location,  and  were  in  possession 
when  the  repealing  acts  were  passed,  and  re- 
mained in  possession  thereafter.  Held,  that 
the  repealing  acts  left  the  location  unaffected 
by  the  statute  repealed,  so  that  it  was  a  valid 
location  under  the  statutes  of  the  United 
States.— -Dwinnell  v.  Dyer,  145  Cal.  12,  7  L. 
B.  A.  (N.  S.)  763,  78  Pac.  247. 

Location  of  a  mine  held  valid. — Beiner  ▼. 
Schroeder,  146  Cal.  411,  80  Pac.  517. 

It  is  universally  held  that  where  every 
act  necessary  to  complete  the  location  of  a 
mining  claim  has  been  done  before  an  ad- 
verse claim  has  accrued,  the  order  in  which 
such  acts -have  been  performed  is  immaterial; 
and  any  departure  from  the  usual  order  is 
entirely  without  prejudice  to  anyone,  and 
could  not  inure  to  the  benefit  of  subsequent 
locators. — Green  v.  Gavin,  11  Cal.  App.  506, 
105  Pac.  761. 

A  general  and  comprehensive  statement  of 
what  is  required  to  make  and  maintain  a 
valid  location  of  a  mining  claim  is  found  in 
the  language  of  the  supreme  court  of  the 
United  States,  that  "In  all  legislation, 
whether  of  Congress  or  of  the  state  or  terri- 
tory, and  by  all  mining  regulations  and  rules, 
discovery  and  appropriation  are  recognized 
as  the  source  of  title  to  mining  claims,  and 
development  by  working  as  the  condition  of 
continued   ownership   until  a   patent   is   ob- 


tained."— ^McCleary  v.  Broaddus,  14  Cal.  App. 
60,  111  Pac.  125. 

It  is  a  universal  rule  that  the  order  of  the 
acts  constituting  an  appropriation  is  immi« 
terial,  when  every  act  necessary  to  complete 
it  is  done  before  an  adverse  claim  has  ac- 
crued.— McCleary  v.  Broaddus,  14  CaL  App. 
60,   111   Pac.   125. 

Bight  to  locate  lode  claim  before  applica- 
tion for  placer  patent.  50  L.  B.  A. 
295. 


§24. 


gronnd. 


Marking     iMwmdartas     an    tin 


Boundaries  of  a  possessory  daim  must  be 
marked  on  the  ground  so  as  to  be  readily 
traced. — Hicks  v.  Whitesides,  35  Cal.  152; 
Taylor  v.  Middleton,  67  Cal.  656,  8  Pac.  594; 
Willeford  v.  Bell.  5  Cal.  Unrep.  679,  49  Pac 
6;  Eaton  v.  Norris,  131  Cal.  561,  63  Pac.  856. 

When  claims  are  successively  located  ia 
parallel  lines,  proof  of  location  of  parallel 
boundaries  of  first  claim  is  immateriaL — 
Stoakes  v.  Monroe,  36  Cal.  383. 

The  provision  of  the  mining  laws  requir- 
ing the  lines  of  each  claim  to  be  parallel  to 
each  other  is  merely  directory,  and  no  eon- 
sequence  attaches  to  a  deviation  from  such 
provision.— Horswell  v.  Euiz,  67  Cal.  Ill,  7 
Pac.  197;  Doe  v.  Sanger,  83  CaL  203,  208.  23 
Pac.  365. 

A  locator,  who  spends  a  little  time  in  de- 
veloping his  discovery  before  marking  his 
boundaries,  may  have  precedence  over  an- 
other locator  who  marks  his  boundaries  on 
the  same  land  first,  but  after  the  first  loca- 
tor commenced  work;  but,  if  neither  locator 
has  done  any  work,  the  first  to  mark  bound- 
aries on  the  surface  has  the  prior  right.^> 
Gregory  v.  Pershbaker,  78  CaL  109,  14  Pac 
401. 

Marking  boundaries  is  neeessary  part  of 
location.— Pharis  v.  Muldoon,  75  CaL  284,  287. 
17  Pac.  70. 

Sections  2329  and  2331  of  Bevised  Stat- 
utes do  not  dispense  with  requirement  that 
boundaries  be  distinctly  marked  upon  ths 
ground.— White  v.  Lee,  78  Cal.  593,  595,  59«, 
12  Am.  St.  Bep.  115,  21  Pac.  363. 

Failure  to  distinctly  mark  location  so  that 
boundaries  can  be  readily  traced  invalidatei 
claim.— White  v.  Lee,  78  CaL  593,  695,  12 
Am.  St.  Bep.  115,  21  Pac.  363. 

Marking  of  boundaries  by  blazing  a  tree 
at  each  comer  and  brushing  out  lines  held 
sufficient. — Souter  v.  Maguire,  78  CaL  543, 
546,  21  Pac.  183. 

Monument  used  as  starting-point,  will  b« 
presumed  to  be  known  or  ascertainable.— 
Carter  v.  Bacigalupi,  83  CaL  187,  190,  191,  23 
Pac.  361. 

Locator  has  right,  within  reasonable  timer 
to  make  end  lines  parallel  if  they  are  act 
so  and  ho  can  do  to  without  interfering  with 
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rights  of  others. — ^Doe  v.  Sanger,  83  Cal.  203, 
214,  23  Pae.  365. 

Under  BeTised  Statutes  of  the  United 
States,  section  2324,  which  provides  that  the 
location  of  a  mining  claim  "must  be  dis- 
tinctly marked  on  the  ground,  so  that  the 
boundaries  can  be  readily  traced,"  there  is  a 
sufBcient  identification  of  a  lode  claim  where 
a  stake  or  monument  is  placed  at  each  corner 
and  at  the  center  of  each  end,  with  one  or 
more  notices  of  location. — Howeth  v.  Sullen- 
^r,  113  Cal.  547,  45  Pac.  841. 

Several  years  prior  to  their  location  of 
the  mining  claim  in  controversy  plaintiffs 
having  located  the  same  claim,  and  placed 
stakes,  with  mounds  of  rock,  at  each  corner 
of  the  surface  ground,  and  at  the  centers 
of  the  end  lines,  their  adoption  of  these 
stakes  in  making  a  second  location  was  a 
sufficient  compliance  with  Bevised  Statutes 
of  the  United  States,  section  2324,  requiring 
that  the  location  of  a  claim  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced. — Conway  v.  Hart,  129 
Cal.  480,  62  Pac.  44. 

In  considering  the  question  whether  the 
boundaries  of  the  claim  can  be  readily  traced, 
not  only  are  monuments  placed  at  the  cor- 
ners of  the  claim  at  the  inception  of  the  loca- 
tion to  be  •considered,  but  also  all  other  ob- 
jects or  monuments  placed  on  the  ground 
prior  or  subsequent  to  the  location,  for  the 
purpose  of  mafrking  or  identifying  it,  with- 
out regard  to  the  mode  of  identification. — 
Eaton  V.  Norris,  131  Cal.  561,  63  Pac.  856. 

The  posted  notices  of  location  cannot  be 
substituted  for  the  marking;  but  they  may 
be  an  aid  in  determining  the  situs  of  the 
moBoments,  and  constitute  a  part  of  the 
marking,  and  are  not  of  minor  importance 
where  the  location*  is  followed  by  the  actual 
and  continued  working  of  the  claim. — Eaton 
V.  Norris,  131  Cal.  561,  63  Pac.  856. 

Two  adjoining  mining  claims  were  each 
marked  at  the  corners  by  four  stakes  about 
a  foot  and  a  half  long,  flattened  on  two 
sides,  and  driven  into  the  ground  about  four 
inches,  two  stakes  being  at  the  end  of  the 
dividing  line  common  to  both  claims,  some 
stakes  being  in  the  brush,  and  others  in  the 
open  ground.  In  the  middle  of  the  dividing 
line  was  a  tree  blazed  on  both  sides,  on  one 
of  which  the  notices  of  location  were  posted, 
describing  the  claims  by  courses  and  dis- 
tances, running  from  the  tree  to  a  stake,  and 
from  stake  to  stake  to  point  of  beginning. 
The  ledge  on  each  claim  had  been  sufficiently 
developed  to  show  its  existence  and  direc- 
tion. Held,  that  the  location  sufficiently  com- 
plied with  Bevised  Statutes  of  the  United 
States,  title  32,  chapter  6,  section  2324,  re- 
quiring that  a  location  must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced. — Eaton  r.  Norris,  131 
Cal.  561,  63  Pac.  856. 

Where,  on  relocating  a  well-known  mine, 
notices  of  claim  containing  explicit  descrip- 


tions of  monuments  and  boundaries  are  posted 
and  filed,  and  six  years  afterward  a  sufficient 
number  of  the  monuments  are  found,  so  that 
by  following  the  descriptions  in  the  notices 
the  boundaries  are  traced,  a  finding  that  the 
claims  had  been  marked  so  that  the  bound- 
aries could  be  readily  traced  is  justified. — 
Treka  Min.  etc.  Co.  v.*  Knight,  133  Cal.  544, 
65  Pac.  1091. 

Bevised  Statutes  of  the  United  States,  sec- 
tion 2324,  providing  that  location  of  a  min- 
ing claim  must  be  distinctly  marked  on  the 
ground,  is  complied  with,  the  notice  of  loca- 
tion posted  and  recorded  describing  the  claim 
as  certain  quarter  section,  the  land  having 
already  been  surveyed  by  the  government,  a 
government  monument  being  in  place  at  one 
comer,  and  the  lines  being  run,  and  stakes 
set  at  the  corners  by  the  locator's  surveyor. — 
Temescal  Oil  Mining  etc.  Co.  ▼.  Salcido,  137 
Cal.  211,  69  Pac.  1010. 

The  end  lines  of  a  mining  claim  should 
be  laid  out  at  right  angles  to  the  vein. — ^Dag- 
gett V.  Yreka  Min.  etc.  Co.,  149  Cal.  357,  86 
Pac.  968. 

Where  the  discovery  and  location  of  a 
mining  claim  were  on  lands  subject  to  loca- 
tion within  the  boundaries  laid  out,  the  loca- 
tion is  valid  to  the  extent  that  the  lands 
upon  which  the  discovery  was  made  and*  the 
location  notice  posted  were  within  the  marked 
boundaries  and  were  public  and  unappropri- 
ated lands.  The  fact  that  the  corner  monu- 
ments of  the  claim  were  placed  on  lands  that 
were  not  open  to  location  does  not  render 
the  entire  location  void  nor  affect  the  valid- 
ity of  the  location  as  to  the  lands  within  the 
exterior  limits  of  the  boundaries  as  so  desig- 
nated which  are  subject  to  location. — McEUi- 
gott  T.  Krogh,  151  Cal.  126,  90  Pac.  823. 

The  side  lines  of  a  lode  claim  as  originally 
located  are  not  required  to  be  straight  lines. 
McElligott  V.  Krogh,  151  Cal.  126,  90  Pac. 
823. 

The  locator  of  a  lode  location  is  only  re- 
quired in  law  to  establish  monuments  at  both 
ends  of  a  side  line,  and  is  not  required  to 
place  intervening  monuments  thereon. — Mc- 
Elligott V.  Krogh,  161  Cal.  126,  90  Pac.  823. 

Effect  of  failure  to  mark  boundaries  upon 
the  ground  by  any  monuments,  or  at  all. — 
Harper  v.  Hill,  159  Cal.  250,  113  Pac.  162. 

When  ore  was  discovered  on  each  of  three 
claims  located,  and  a  notice  of  location  was 
posted  upon  each,  showing  its  boundaries, 
and  stakes  were  set  at  the  four  corners  of 
each  claim,  with  stones  piled  around  some 
of  them  in  order  to  mark  its  boundaries,  each 
of  the  locations  is  valid. — ^Holdt  v.  Hazard, 
10  Cal.  App.  440,  102  Pac.  540. 

Under  section  2324  of  the  statutes  of  the 
United  States,  providing  that  "The  location 
must  be  distinctly  marked  on  the  ground,  so 
that  its  boundaries  may  be  readily  traced/' 
the  distinct  marking  of  the  boundaries  is  the 
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main  aet  of  original  location. — ^MeClearj  ▼• 
Broaddns,  14  Gal.  App.  60,  111  Pae.  125. 

The  marking  of  a  mining  claim  upon  the 
ground  should  be  made  so  certain  and  so 
plain  that  anyone  prospecting  in  the  same 
locality  would  have  no  trouble  in  locating  the 
exact  ground  claimed. — ^Madeira  v.  Sonoma 
NCagnesite  Co.,  20  Cal.  App.  719,  130  Pac.  175. 

Where  a  person  has  very  indefinitely 
marked  out  the  boundaries  of  a  mining  claim, 
and  in  September,  1905,  he  knew  of  an  ad- 
verse locator  actively  at  work  on  the  ^ound, 
but  took  no  steps  to  further  identify  hia 
claim  until  March,  1906,  this  cannot  be  con- 
sidered a  reasonable  time  under  the  circum- 
stances and  the  second  locator  will  be  given 
the  preference. — Madeira  v.  Sonoma  Magne- 
tite Co.,  20  Cal.  App.  719,  130  Pac.  175. 

The  southwest  corner  of  a  mining  claim  was 
a  copy  of  the  notice  tacked  on  a  board  and 
nailed  on  a  juniper  tree  two  hundred  and 
seventy-six  feet  beyond  the  point  where  it 
should  have  been  located.  This  notice,  after 
describing  the  lode,  called  for  "corner  stakes 
and  monuments  on  each  comer."  This  post- 
ing of  a  notice  without  a  monument  could  not 
be  said  to  be  sufficient  to  notify  a  third  party 
who  was  seeking  to  locate,  that  this  was  his 
corner.  His  southeast  corner  was  made  by 
nailing  his  notice  on  a  picket  fence,  and  with 
his  geological  pick  he  "made  a  mound  of 
earth  and  put  a  picket  from  a  fence  in  it." 
This  was  at  a  point  two  hundred  and  eighty- 
three  feet  beyond  where  it  should  have  been. 
There  is  no  testimony  as  to  whether  this 
mound  was  six  inches  or  six  feet  high.  If  it 
had  been  high  enough  to  keep  the  picket  from 
falling  over  of  its  own  weight,  it  would  have 
taken  years  of  erosion  to  obliterate  it,  yet 
there  is  no  evidence  that  anyone  ever  saw  it 
again.  And  a  notice  nailed  on  a  picket  fence 
would  in  all  probability  not  last  long  in  the 
mountains.  Sis  northeast  corner  was  made 
by  building  a  monument  of  rock  and  placing 
a  stake  in  it.  The  stake  was  not  driven  in 
the  ground,  nor  was  the  size  of  the  monument 

fiven.  This  was  one  hundred  and  forty-flve 
eet  north  of  where  it  should  have  been 
located,  in  a  country  that  was  "extremely 
broken  and  rough  and  covered  densely  with 
chaparral."  And  there  were  other  monuments 
near  by.  His  northwest  corner  was  made  by 
breaking  off  the  top  of  a  small  dead  tree  three 
or  four  inches  in  diameter  and  digging  a 
mound  of  earth  with  his  pick,  and  piling  some 
small  boulders  about  the  base  of  the  tree. 
This  was  three  hundred  and  sixty-four  feet 
north  of  where  his  comer  should  have  been 
on  the  west  side  of  his  clairn^  which,  according 
to  his  testimony,  was  practically  impassable, 
and  he  made  no  effort  to  get  through  it. 
While  the  law  is  that  where  a  locator  has  by 
mistake  in  good  faith  laid  off  more  land  in 
his  claim  than  he  was  entitled  to,  it  is  void 
for  the  excess  only,  it  cannot  be  held  that 
monuments  of  as  temporary  a  character  as  M. 
testified  that  he  built,  in  an  extremely  broken 
and  rough  country  densely  covered  with  brush 
and  at  points  so  far  away  from  where  the  real 
comers  should  have  been  placedi  where  there 


were  a  good  many  other  monuments  of  like 
character,  with  nothing  to  identify  them  as 
corners  of  this  particular  claim,  can  be  said 
to  come  within  the  rule  as  above  laid  down, 
as  being  sufficient  to  notify  third  parties  of 
what  has  been  done  by  prior  locators.-- 
Madeira  v.  Sonoma  Magnesite  Co.,  20  CaL 
App.  719,  130  Pac.  175. 

If  the  center  line  of  a  location  of  a  lode 
claim,  lengthwise,  be  marked  by  a  prominent 
stake  or  monument  at  each  end  thereof,  upon 
one  of  which  is  placed  a  written  notice  show- 
ing that  the  locator  claims  the  length  of  said 
line  upon  the  lode,  from  stake  to  stake,  and 
a  specified  number  of  feet  in  width  on  each 
side  of  said  line,  such  location  is  so  marked 
that  the  boundaries  may  be  readily  traced; 
and  so  far  as  the  marking  of  the  location  is 
concerned,  is  a  sufficient  compliance  with  the 
law. — ^North  Noonday  Min.  Co.  v.  Orient  Min. 
Co.,  1  Fed.  522,  6  Sawy.  299.  New  trial 
denied,  11  Fed.  125,  6  Sawy.  503. 

A  location  of  a  mining  claim  moat  be  dis- 
tinctly marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced;  but  the 
law  does  not  define,  or  prescribe,  what  kind 
of  marks  shall  be  made;  or  upon  what  part 
of  the  ground  or  claim  they  shall  be  placed. 
Any  marking  on  the  ground  claimed,  by 
stakes,  mounds,  and  written  notices,  whereby 
the  boundaries  can  be  readily  traced,  is  safli- 
cient. — No'rth  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  1  Fed.  522,  6  Sawy.  299.  New  trial 
denied,  11  Fed.  125,  6  Saw^.  503;  Jupiter 
Min.  Co.  V.  Bodie  Consol.  Min.  Co.,  11  Fed. 
666,  7  Sawy.  96. 

A  subsequent  locator  has  no  right  to  ob- 
ject that  the  first  location  was  not  sufficiently 
marked  on  the  ground  at  the  tiine  of  the  loca- 
tion, or  before  recording,  provided  that  sack 
first  location  was  sufficiently  marked  on  the 
ground  before  any  valid  Subsequent  location 
of  the  same  claim. — North  Noonday  Min.  Co. 
v.  Orient  Min.  Co.,  1  Fed.  522,  6  Sawy.  299. 
New  trial  denied,  11  Fed.  125,  6  Sawy.  503; 
Jupiter  Min.  Co.  v.  Bodie  Conaol.  Min.  Co., 
11  Fed.  666,  7  Sawy.  96. 

Controlling  character  of  marks.    7  L.  S* 
A.  (N.  S.)  863. 

Fixing   boundaries;    swinging   claim.    7 

L.  E.  A.  (N.  8.)  851. 
Laying  over  adjoining  claims.    7  L.  8. 

A.  (N.  S.)  853. 

Marking  upon  the  ground.     7  L.  B.  A^ 

(N.  S.)  856. 
— —  Marking  placer  claima.    7  L.  B.  A. 

(N.  S.)   862. 
Necessity    of    marking   on    the    groond 

boundaries    of   placer   claims   on  tw 

veyed  land   of  the  United  States.  ) 

L.  E.  A.  (N.  S.)  993. 
Parallelism  of  end  lines.    7  L.  B.  A.  (K. 

S.)  846. 


§26. 


Oblitaratton    aad    alteratkm   tf 


After  a  location  has  been  lawfully  nad^ 
the  right  of  the  locator  eannot  be  divested 
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hy  the  mere  obliteration  of  the  marks  or 
removal  of  the  stakes  without  his  fault,  he 
having  performed  the  other  acts  required  hy 
the  statute. — Jupiter  Min.  Go.  v.  Bodie  ConsoL 
Man.  Co.,  11  Fed.  666,  7  Bawy.  96. 

Bemoval  or  obliteration  of  marks.    7  L. 
B.  A.  (N.  S.)  864. 


§28. 


B6Cord. 


Noliees  of  location  of  a  mining  claim 
which  describe  it  as  bounded  on  the  east  hj 
the  H.  mine  and  as  being  a  quarter  of  a  mile 
south  of  the  B.  road  and  about  three  miles 
east  of  C,  sufficiently  describe  the  claim  with 
reference  to  natural  monuments,  since  notices 
of  location  are  liberally  construed. — McCann 
▼.  McMiUan,  129  Cal.  350,  62  Pac.  31. 

The  description  of  a  mining  claim  in  a 
notice  of  location  by  metes  and  bounds,  with 
reference  to  permanent  stone  monuments 
erected  at  the  four  corners  and  at  the  center  of 
the  east  and  the  west  end  lines  of  the  claim, 
is  sufficient,  under  Statutes  of  1897,  page  215, 
requiring  a  description  which  defines  the  ex- 
terior boundaries  as  they  are  marked  upon 
the  ground,  and  such  additional  description 
by  reference  to  some  natural  object  or  per- 
manent monument  as  will  identify  the  claim, 
especially  as  against  a  subsequent  locator 
who  finds  the  bedding  and  tools  of  the  pre- 
vious locators  upon  the  claim,  and  an  em- 
ployee   holding    possession    for    them. — Tal- 

kdge  V.  St.  John,  129  Cal.  430,  62  Pac.  79. 


A  final  notice  of  the  location  of  a  mining 
tclaim  which  fails  to  mention  either  the  state 
or  eountv  of  the  purported  location,  but 
which  refers  to  the  preliminary  notice  posted 
by  the  locators  as  required  by  law,  and  re- 
corded in  the  proper  county,  which  latter 
notice  named  the  county  in  which  the  claim 
is  located,  is  a  sufficient  compliance  with 
Bevised  Statutes  of  the  United  States,  sec- 
tion 2324,  requiring  all  records  of  mining 
claims  to  contain  such  description  of  the 
claim  located,  by  reference  to  some  natural 
object  or  permanent  monument,  as  will  iden- 
tic the  claim,  and  also  with  Statutes  of 
1897^  pftg«  215,  requiring  the  certificate  to  be 
recorded  to  state  a  description  of  the  claim, 
defining  the  exterior  boundaries  as  they  are 
marked  upon  the  ground,  and  such  additional 
description  by  reference  to  some  natural  ob- 
ject or  permanent  monument  as  will  identify 
the  claim. — Talmadge  T.  St.  John^  129  Cal. 
430,  62  Pac.  79. 


§27. 


AimffidTnent  of. 


An  amended  location  may  be  made  to  cure 
obvious  defects  in  the  original  location,  and 
where  there  is  no  attempt  to  include  new 
pound,  the  amendment  will  relate  to  the 
origintiy  notwithstanding  intervening  loca- 
tions.— Gobert  v.  Butterfield,  23  Cal.  App.  1, 
130  Pac.  516. 

Additional  or  amended  location.    7  L.  B. 
A.   (N.  S.)   8S0. 

Defects    which    may    be    reached    and 
ehanges  made.    7  L.  S.  A.  (N.  S.)  882. 


The  question  as  to  the  necessity  of  record- 
ing mining  claims  reserved. — ^Partridge  v. 
McKinney,  13  Cal.  158. 

In  the  absence  of  a  custom  requiring  it, 
the  recording  of  a  notice  of  location  of  a 
mining  claim  is  not  essential  to  its  validity, 
and,  even  where  such  a  custom  prevails, 
the  fact  that  the  notice  is  recorded  before 
it  is  posted  does  not  render  it  invalid. — 
Thompson  v.  Spray,  72  Cal.  528,  14  Pac.  182; 
Souter  V.  Maguire,  78  Cal.  543,  545,  21  Pac. 
183;  Carter  v.  Bacigalupi,  83  Cal.  187,  188, 
23  Pac.  361;  Anthony  v.  Jillson,  83  Cal.  296, 
23  Pac.  419;  Moore  v.  Hamerstag,  109  Cal. 
122,  41  Pac.  805;  Conway  v.  Hart,  129  Cal. 
480,  62  Pac.  44;  Anderson  v.  Caughey,  3  Cal. 
App.  22,  84  Pac.  223. 

Where  the  law  requires  a  notice  of  loca- 
tion to  be  recorded  as  well  as  posted,  and 
the  record  is  the  same  as  the  posted  notice,  it 
is  sufficient,  providing  the  notice  contains  a 
description  of  the  property  sufficient  when 
read  in  connection  with  the  position  of  the 
place  where  i>osted. — Carter  v.  Bacigalupi,  83 
Cal.  187,  23  Pac.  361. 

Under  Bevised  Statutes  of  the  United 
States,  section  2324,  requiring  locations  of 
mining  claims  to  be  distinctlv  marked  on 
the  ground,  so  that  the  boundaries  can  be 
traced,  and  that  records  of  mining  claims 
shall  contain  the  name  of  the  locator,  the 
date  of  location,  and  such  description  of  the 
claim  with  reference  to  some  natural  monu- 
ment as  will  identifv  it.  it  is  not  necessajry 
that  the  record  shall  snow  that  the  claim 
is  marked  on  the  ground. — McCann  v.  Mc- 
Millan, 129  Cal.  350,  62  Pac.  31. 

Mistakes  in  the  record  of  the  location 
notice  as  to  the  boundary  line  which,  how- 
ever the  boundary  maj  be  construed,  do  not 
affect  the  land  in  dispute,  and  which  are 
controlled  by  such  references  to  natural  ob- 
jects and  permanent  monuments  as  are  suffi- 
cient fully  to  identify  the  land  claimed,  are 
not  material,  and  the  record  sufficiently 
shows  a  substantial  compliance  with  the  re- 
quirements of  the  statute. — ^Mitchell  r. 
Hutchinson,  142  Cal.  404,  76  Pac.  55. 

The  act  of  Congress  does  not  require  any 
posting  or  recording  of  notice  of  location; 
but  it  merely  permits  the  enactment  of  local 
laws  regulating  that  matter,  with  the  proviso 
that  every  notice  of  location,  in  order  to 
have  any  legal  effect,  must  contain  required 
particulars.  In  the  absence  of  local  law, 
there  is  nothing  to  give  any  definite  legal 
effect  to  the  posting  and  recording  of  notices 
of  location. — ^Daggett  v.  Yreka  ]£n.  etc.  Co., 
149  Cal.  357,  86  Pac.  968. 

In  an  action  to  quiet  title  to  a  quartz 
claim,  as  against  the  owners  of  a  placer 
patent,  under  a  prior  location,  the  record  of 
the  notice  of  location  of  the  quartz  claim, 
if  it  be  assumed  to  be  valid,  can  prove  noth- 
ing beyond  the  fact  of  its  record,  and  is  not 
evidence  that  it  was  posted  on  the  ground, 
or  that  the  Bevised  Statutes  of  the  United 
States  were  complied  with  by  the  plaintiff 
in  making  the  location  or  in  work  on  the 
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claim. — ^Mntehmor  t.  McCarty,  149  Cal.  603, 
87  Pac.  85. 

Notwithstanding  the  failure  of  a  defend- 
ant to  record  his  prior  locations  within 
twenty  days,  under  the  statute^  the  plaintiff's 

Sredecessors  had  no  right  within  suen  twiBnty 
ays,  to  enter  upon  the  defendant's  prior 
claims  and  make  a  location  thereof.  An  en- 
try upon  appropriated  mineral  lands  confers 
no  right  to  a  valid  location. — Big  Three  Min. 
&  Mill.  Go.  T.  Hamilton,  157  Cal.  130,  137 
Am.  St.  Bep.   118,  107  Pac.  301. 

The  mining  law  of  the  United  States 
(U.  S.  Ber.  Stats.,  sec.  2324)  does  not  re- 
quire the  notice  of  location  of  a  mining  claim 
to  be  posted  or  recorded;  and  it  is  only 
where  the  local  customs  and  rules  of  the 
miners  of  the  district  require  these  steps  that 
they  are  necessary. — Anderson  t.  Caughey,  3 
Cal.  App.  22,  84  Pac.  223. 

As  far  as  the  constructive  notice  required 
by  the  custom  of  miners  by  recording  is 
concerned,  it  had  been  fully  given,  and  its 
object  accomplished  before  the  second  notice 
was  posted.  Neither  the  law  nor  custom  re- 
quires an  idle  act. — Green  v.  Gavin,  11  Cal. 
App.  506,  105  Pac.  761. 

Beeorded  notice  of  a  mining  claim  cannot 
be  said  to  give  notice  where  it  does  not 
identify  the  lode. — ^Madeira  v.  Sonoma  Mag- 
nesite  Co.,  20  Cal.  App.  719,  130  Pac.  175,  180. 

"V^liere  a  rule  or  custom  of  miners,  in  force, 
requires  a  location  to  be  recorded,  such  re- 
cording is  necessary,  otherwise  not.  To 
make  a  valid  record,  it  must  contain  the 
names  of  the  locators,  the  date  of  the  loca- 
tion, and  such  a  description  of  the  claim  by 
reference  to  some  natural  or  permanent 
monument,  as  will  identify  the  claim;  but 
such  natural  objects  or  permanent  monu- 
ments are  not  required  to  be  on  the  ground 
located,  although  they  may  be;  and  the 
iiatural  object  may  consist  of  any  fixed 
natural  object;  and  such  permanent  monu- 
ment may  consist  of  a  prominent  post  or 
stake  firmly  planted  in  the  ground,  or  of  a 
shaft  sunk  in  the  ground.  If,  by  reference 
to  any  such  natural  object  or  permanent 
monument,  the  claim  recorded  can  be  identi- 
fied with  reasonable  certainty,  the  record  will 
be  sufficient  in  this  particular,  otherwise  not. 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co., 

I  Fed.  522,  6  Sawy.  299.    New  tri^il  denied, 

II  Fed.  125,  6  Sawy.  503;  Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  11  Fed.  666,  7  Sawy. 
96. 

In  the  absence  of  any  miners'  rule  or  regu- 
lation making  recording  a  necessary  act  or 
condition  of  a  complete  location,  or  provid- 
ing for  a  forfeiture  by  failure  to  record,  a 
prior  location  of  a  mining  claim,  without  re- 
cording the  same,  gives  the  locator  thereof 
the  exclusive  right  to  possess  and  enjoy  the 
same  as  against  all  persons  having  actual 
notice  of  such  location  and  the  extent  there- 
of.—Jupiter  Min.  Co.  V.  Bodie  Consol.  Min. 
Co.,  11  Fed.  666,  7  Sawy.  96. 

The  object  of  recording  mining  claims  is 
to  give  notice  to  others  desiring  to  locate  in 


the  vicinity.  The  language  of  the  act  of 
Congress  authorizing  miners  to  make  regu- 
lations "governing  the  location  and  manner 
of  recording,"  implies  that  the  act  of  loea- 
tion  is  distinct  from  that  of  recording,  ex- 
cept where  the  regulations  of  miners  make 
recording  necessary  to  constitute  a  location; 
so  that,  a  location  may  be  complete  and  vest 
the  exclusive  right  of  possession  before  any 
record  thereof  is  made,  unless  recording  is 
made  an  act  of  location,  or  one  of  the  acts 
necessary  to  constitute  a  location,  by  miners' 
rules  or  regulations. — Jupiter  Min.  Co.  v. 
Bodie  Consol.  Min.  Co.,  11  Fed.  666,  7  Sawy. 
96. 

As  to  necessity  for  record.    7  L.  B.  A 
(N.  S.)   864. 

The  record  as  evidence.    7  L.  B.  A.  (N. 
8.)  879. 


§29. 


Notice  and  posting. 


Custom  requiring  posting  of  notice  of  loca- 
tion will  prevail  over  written  rule  not  re- 
quiring it. — ^Harvey  v.  Byan,  42  Cal.  626. 

The  fact  that  the  notice  of  location  was 
recorded  before  it  was  posted  does  not  render 
the  location  invalid,  even  where  recording  is 
required. — ^Thompson  y.  Spray,  72  Cal.  528, 14 
Pac.  182. 

In  an  action  where  both  parties  claim  to 
have  made  locations  of  minend  land  in  them- 
selves valid,  and  the  question  is  which  of 
the  two  has  made  the  prior  location,  the 
prior  or  actual  or  constructive  possession,  by 
posting  the  notice  and  by  marking  the  bound- 
aries in  the  manner  required  by  statute,  must 
prevail. — Gregory  v.  Pershbaker,  73  Cal.  109, 
14  Pac.  401. 

Miners'  proceedings  such  as  notices  of  loca- 
tion are  regarded  with  indulgence  and  liber- 
ally construed. — Carter  v.  Bacigalupi,  83  CaL 

187,  193,  23  Pac.  361;  Talmadge  v.  St  John, 
129  Cal.  430,  62  Pac.  79. 

A  notice  of  the  location  of  a  mining 
claim,  which  recites  that  the  locator  claims 
fifteen  hundred  feet  of  the  lode  or  vein, 
together  with  three  hundred  feet  on  each 
side  thereof,  to  wit,  "commencing  at  a  young 
black  oak  tree  about  four  hundred  feet  north- 
erly of  an  old  crosscut  or  drift  in  the  ravine; 
thence  running  southeasterly  one  thousand 
five  hundred  feet,  to  a  black  oak  tree  near 
a  small  ravine  on  the  north  side  of  T.  creek^* 
— sufficiently  describes  the  property,  as  it 
will  be  presumed  that  T.  creek  is  a  well- 
known  natural  monument. — Carter  v.  Baci- 
galupi, 83  Cal.  187,  23  Pac.  361. 

Notice  of  location  need  not  be  posted  on 
claim  unless  there  is  a  local  mining  rule  re- 
quiring it.--Carter  v.  Bacig^upi,  83  CaL  187, 

188,  23  Pac.  361. 

Where,  by  a  local  mining  custom,  notiees 
of  location  of  quartz  claims  must  be  in  writ- 
ing, and  "posted  conspicuously  in  a  con- 
spicuous place  upon  the  claim  located  at  or 
near  the  lode  line,"  a  notice  of  location  writ- 
ten on  paper,  folded  with  the  writing  inside, 
and  placed  on  a  mound  of  rocks  ab<Mit  three 
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fe«t  liigli.  under  two  fl&t  rocks,  to  protect 
it  from  tne  weather,  but  with  a  part  of  the 
margin  exposed  to  view,  is  properly  posted, 
especiallj  where  it  appears  tnat  the  claimant 
properly  marked  the  boundaries,  and  for 
three  years,  until  ousted,  performed  annually 
the  amount  of  labor  required  by  law. — ^Dona- 
hue T.  Meister,  88  CaL  121,  22  Am.  St.  Bep. 
283,  25  Pae.  1096. 

That  notice  of  location  placed  in  con- 
spicuous place  was  partially  covered  with  two 
stones  to  protect  from  the  weather  does  not 
vitiate  it.— Donahue  v.  Meister,  88  Cal.  121, 
130,  131,  22  Am.  St.  Bep.  283,  25  Pac.  1096. 

Original  notice  cufs  but  little  figure  after 
other  acts  necessary  to  valid  location  are 
done. — Donahue  v.  Meister,  88  Cal.  121,  181, 
22  Am.  St.  Bep.  283,  25  Pac.  1096. 

Notice  of  location  ip  chiefly  valuable  as 
temporary  protection  to  locator  while  other 
acts  are  being  performed. — Donahue  v.  Meis- 
ter, 88  Cal.  121,  131,  22  Am.  St.  Bep.  283, 
25  Pac.  1096. 

It  being  provided  by  Bevised  Statutes  of 
the  United  States,  section  2324,  only  what 
"all  records  of  mining  claims  .  .  .  shall  con- 
tain," it  is  not  necessary^  in  the  absence  of 
local  rules  or  customs,  for  one  asserting  a 
location  to  prove  the  notice  posted  on  the 
claim,  but  merely  the  recorded  notice,  which 
he  may  do  by  a  copy. — WiUeford  v.  Bell,  5 
Cal.  Unrep.  679,  49  Pae.  6. 

A  notice  of  the  location  of  a  mining  claim, 
referring  to  "this  vein  or  lode,"  held  to  in- 
dicate that  the  notice  as  posted  on  the  ground 
was  placed  on  or  in  close  proximity  to  the 
croppings  of  the  lode. — Daggett  v.  Yreka 
Min.  etc.  Co.,  149  Cal.  357,  86  Pac.  968. 

The  record  of  a  notice  of  location  of  a 
quartz  mining  claim,  which  is  required  to  be 
recorded,  is  invalid  under  section  2324  of 
the  Bevised  Statutes  of  the  United  States, 
where  it  contains  no  description  of  the  claim 
by  reference  to  any  natural  object  or  per- 
manent monument  by  which  it  might  be  iden- 
tified.— Mutchmor  v.  McCarty,  149  Cal.  603, 
87   Pac.   85. 

A  notice  of  location  of  a  placer  mining 
claim,  containing  the  printed  words  "Com- 
mencing at"  and  followed  by  the  written 
words  "The  8.  W.  %  of  the  N.  K  %  of  Sec- 
tion 23,  T.14,  B.  10  £.,  situate  in  the  Brushy 
Mining  District,  County  of  Placer,  State  of 
California.  This  claim  shall  be  known  as  the 
Canothus  Placer  Mining  Claim,"  followed  by 
the  date  of  the  location  and  the  names  of 
the  locators,  may  be  shown  to  have  been 
clearly  intended  to  locate  the  land  described 
in  writing,  and  that  the  same  was  actually 
located  on  the  ground,  from  which  it  appears 
that  the  printed  words  were  inadvertently 
left  in,  and  the  notice  was  not  thereby  viti- 
ated.— Green  v.  Gavin,  10  Cal.  App.  330,  101 
Pac.  931. 

Where,  after  the  discovery  of  a  mining 
elaim,  the  notiee  of  location  was  posted  on  a 


tree  supposed  to  be  on  the  claim,  and  was 
duly  recorded  the  following  day,  and  the 
boundaries  were  sufilciently  marked  on  the 
ground,  after  which  it  was  discovered  that 
by  mistake  it  was  outside  of  the  location, 
whereupon  a  new  copy  of  the  location  notice 
was  posted  on  the  ground,  and  after  such 
completed  location  development  work  was  in 
full  progress  when  an  adverse  location  was 
made,  the  circumstance  that  there  was  no 
new  record  of  the  subsequent  location,  and 
that  the  record  made  preceded  the  same  is 
immaterial,  as  against  such  locators.— Green 
V.  Gavin,  11  Cal.  App.  506,  105  Pac.  761. 

Ordinarilv,  an  appropriation  of  a  mining 
claim  is  effected  by  the  posting  of  a  notice 
of  location  at  or  near  the  point  where  the 
ledge  is  exposed,  the  record  of  the  notice,  and 
the  marking  of  the  boundaries  of  the  claim. 
McCleary  v.  Broaddus,  14  Cal.  App.  60,  111 
Pac.  125. 

The  purpose  of  the  posted  notices  is  that 
they  may  be  an  aid  in  determining  the  situs 
of  the  monuments,  and  therefore  constitute 
a  part  of  the  marking  of  the  boundaries  of 
the  fi^round,  as  does  every  other  object  placed 
on  the  ground  for  the  purpose  of  marking  it, 
or  otherwise,  if  it  in  fact  does  help  to  mark 
it. — ^McCleary  v.  Broaddus,  14  Cal.  App.  60, 
111  Pac.  125. 

In  the  absence  of  evidence  of  the  existence 
of  any  mining  custom  or  regulation  of  the 
district  relative  to  the  subject  of  a  notice 
of  location,  there  is  nothing  in  the  federal 
statutes  prescribing  the  posting  of  a  notice  on 
the  day  of  discovery  or  prescribing  where  it 
shall  be  posted  on  the  claim,  or  at  all.  The 
mining  law  of  the  United  States  does  not 
require  the  notices  of  location  to  be  posted  or 
recorded,  and  it  is  only  where  the  local  cus- 
toms and  rules  of  the  miners  of  the  district 
require  these  steps  that  they  are  necessary. — 
McCleary  v.  Broaddus,  14  Cal.  App.  60,  111 
Pac.  125. 

Where  the  locator  relies  upon  the  comers 
he  has  established  or  has  attempted  to  mark 
as  indicia  of  the  location  of  the  lode  or  ledge, 
a  different  question  may  arise  and  a  different 
rule  may  govern.  If  the  courses  are  so 
widely  separated  from  where  they  ought  to 
be  as  to  bear  no  apparent  relation  to  the 
lode,  i.  e.,  are  so  remote  as  to  justify  a  reason- 
able inference  by  one  seeing  the  corners  that 
they  were  not  intended  to  apply  to  the  lode 
in  question,  they  would  add  little,  if  any, 
force  to  the  claim  that  the  law  had  been  com- 
plied with.  And  this  would  be  especially  true 
if  the  notice  once  posted  at  the  discovery 
point  had  disappeared  or  the  lode  line  was  not 
distinctly  marked.  If  the  preliminary  notice 
is  wanting,  there  would  be  nothing  to  guide 
the  subsequent  locator,  and  the  excessive 
location  should  be  held  worthless  for  any  pur- 
pose.— Madeira  v.  Sonoma  Magnesite  Co., 
20  Cal.  719,  130  Pac.  175. 

As  to  notice.     7  L.  B.  A.  (N.  8.)  832. 

Notice  of  appropriation.    7  L.  B.  A.  (N. 
8.)  774. 
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§  80.    Snfflciencj  of  tlie  notice  aad  post- 

ijug  tliereof . 

A  misdeBcription  in  the  notice  of  claim, 
posted  np  near  the  premises  in  pursuance  of 
the  requirements  of  the  mining  laws  of  the 
district  in  which  the  lead  is  situated,  and 
where  the  lead  is  underground  and  unde- 
veloped, will  not  vitiate  the  claim  if  it  sub- 
stantially identifies  it.^rohnson  t.  Parks,  10 
Cal.  446. 

The  owners  6t  a  mining  claim,  having  con- 
sistently with  mining  usages  at  the  time  of 
locatingyposted  at  each  end  of  the  claim  no- 
tices: ''We,  the  undersigned,  do  claim  1950 
feet  in  this  lead  or  lode,  it  being  the  Beed 
lead,  with  all  dips,  spurs,  angles  and  cross- 
leads" — cannot  be  affected  by  any  by-laws  or 
mining  rules  of  the  district,  subsequently, 
made,  so  as  to  have  their  claim,  thus  pub- 
lished, rendered  a  less  one. — ^Inimitable  Cop- 
per Min.  Co.  V.  Union  Copper  Min.  Co.,  1  Cal. 
TJnrep.  599. 

Posting  a  notice  upon  a  tree  claiming  three 
thousand  feet  from  the  notice  in  a  certain 
direction  is  not  sufficient  unless  authorized 
by  mining  rules. — ^Morenhaut  v.  Wilson,  52 
Cal.  263,  269. 

Bevised  Statutes  of  the  United  States, 
section  2324,  requiring  the  location  to  be 
"distinctly  marked  on  the  ground,  so  that  its 
boundaries  can  be  readily  traced,"  is  not  com- 
plied with  by  merely  posting  a  notice  on  a 
tree  at  each  end  of  the  claim. — ^Holland  v. 
Mount  Auburn  Gold  Quartz  Min.  Co.,  53  Cal. 
149. 

The  description  in  a  notice  of  location, 
specifying  the  number  of  acres  claimed,  is 
sufficient  if  it  designate  the  land  by  the  ad- 
joining tracts  on  the  north,  east,  and  south, 
and  by  unoccupied  lands  on  the  west;  and 
the  insertion  of  the  wrong  quarter  section 
will  not  invalidate  it. — Duryea  v.  Boucher, 
67  Cal.  141,  7  Pac.  421. 

Where  several  persons  post  a  notice  of 
location  on  a  mining  claim,  and  sign  the 
same  as  locators,  a  subsequent  notice  posted 
on  the  same  claim,  signed  by  a  part  only  of 
the  original  locators,  and  by  other  persons 
whose  names  were  not  on  the  first  notice, 
is  an  original  notice  so  far  as  the  new  loca- 
tors are  concerned,  but  does  not  affect  the 
rights  of  the  prior  locators  whose  names  are 
omitted,  nor  operate  as  an  abandonment  of 
the  first  notice  by  the  persons  whose  names 
are  signed  to  both. — Thompson  v.  Spray,  72 
Cal.  528,  14  Pac.  182. 

In  a  suit,  by  a  father  and  his  five  children, 
to  quiet  title  to  a  placer  mining  claim,  an 
"amended"  notice  of  location  is  admissible 
in  evidence  although  it  omits  the  names  of 
two  of  the  children  on  the  first  notice,  and 
inserts  the  names  of  two  of  the  others  in  their 
place. — ^Thompson  v.  Spray,  72  Cal.  528,  14 
Pac.  182. 

Bevised  Statutes  of  the  United  States, 
section  2^24,  does  not  require  a  notice  of  a 
mining  claim  to  be  either  posted  or  recorded, 


but  intrusts  that  matter  to  local  regolatioa, 
subject  to  the  condition  that,  when  a  notice 
is  required  to  be  recorded,  it  shall  contain, 
inter  alia,  a  description  of  the  property. 
Held,  that  where  the  local  rules  require  that 
a  notice  shall  be  posted  and  recorded,  and 
in  reference  to  the  notice  to  be  posted  repeat 
the  requirements  of  the  statute,  the  recording 
of  a  notice  as  it  is  posted  is  sufficient,  pro- 
vided that  the  posted  notice  itself  sufficiently 
complies  with  the  rules. — Carter  y.  Baciga* 
lupi,  83  Cal.  187,  23  Pac.  361. 

Notice  of  location  need  not  state  name  of 
district  or  county  in  which  claim  is  located.^ 
Carter  v.  Bacigalupi,  83  CaL  187,  191,  23  Pac. 
361. 

Substantial  compliance  with  mining  cus- 
toms is  sufficient  where  good  faith  is  shown. 
Donahue  v.  Meister,  88  CaL  121,  130,  22  Am. 
St.  Bep.  283,  25  Pac.  1096. 

The  statute  of  1897,  requiring  that  the 
recorded  certificate  of  location  shall  contain 
"a  description  of  the  claim,  defining  the  ex- 
terior boundaries  as  marked  upon  the 
ground,  and  such  additional  description  by 
reference  to  some  natural  object  or  perma- 
nent monument  as  will  identify  the  claim," 
is  not  to  be  construed  as  requiring  a  diff^er- 
ent  reference  or  identification  from  that  re- 
quired by  the  Bevised  Statutes;  and  a  refer- 
ence to  permanent  posts  or  stone  monuments 
erected  on  the  exterior  boundaries  is  suffi- 
cient.— Talmadge  v.  St.  John,   129  Cal.  430, 

62  Pac.  79. 

Where  the  plaintiff  located  two  adjoin- 
ing quartz  claims,  each  marked  at  the  cor- 
ner by  four  oak  stakes,  two  of  the  stakes 
being  on  the  dividing  line,  in  the  center  of 
which  was  an  oak  tree  blazed  on  each  side, 
upon  each  side  of  which  the  ledge  was  un- 
covered, and  upon  which  tree  notices  of  loca- 
tion were  placed,  describing  each  claim  by 
courses  and  distances  from  the  tree  and 
from  stake  to  stake,  to  the  place  of  beginning, 
and  deep  cuts  were  subsequently  made  in  the 
ledge,  and  a  house  was  built  near  the  dirid- 
ing  line,  in  which  the  plaintiff's  men  were 
living,  the  location  is  sufficiently  marked  upon 
the  ground. — Eaton  v.  Norris,  131  CaL  561, 

63  Pac.  856. 

Where  a  local  regulation  required  a  notice 
of  a  mining  claim  to  be  posted  at  each  eod 
thereof,  and  notice  was  posted  at  only  one 
end,  all  other  regulations  being  complied 
with,  the  failure  to  post  at  both  ends  did 
not  work  a  forfeiture,  in  the  absence  of  a 
rule  so  providing. — Emerson  v.  McWhirter, 
133  Cal.  510,  65  Pac.  1036. 

Notices  of  location  not  required  by  local 
law  are  of  no  value  except  as  acts  in  pais, 
to  be  considered  in  connection  with  the  well- 
known  customs  and  practices  of  mining  pros- 
pectors, as  an  item  of  evidence  upon  tbe 
question  of  compliance  with  the  mining  law 
in  respect  to  the  marking  of  the  surface  loca- 
tion so  that  its  boundaries  can  be  readily 
traced. — Daggett  v.  Treka  Min.  etc  Co.,  149 
Cal.  357,  86  Pae.  968. 
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A  notice  of  location  is  valuable  chiefly  as 
a  temporary  protection  to  the  location,  while 
the  acts  are  performed  under  the  laws  of  Con- 
gress, under  which  the  main  and  necessary  act 
of  location  is  "distinctly  marking  the  location 
on  the  ground  so  that  its  boundaries  may  be 
readily  traced."  When  the  location  is  thus 
marked,  all  that  the  notice  and  record  were 
ever  intended  or  expected  to  accomplish  is 
effected  in  a  manner  far  more  satisfactory  and 
complete. — Green  v.  Gavin,  10  Cal.  App.  330, 
101  Pac.  931. 

Location  notices  should  be  liberally  con- 
strued, having  reference  to  the  circumstances 
under  which,  and  the  character  of  the  parties 
by  which,  they  are  generally  made;  and  in 
determining  the  sumciency  of  a  location 
notice,  the  most  important  guide  is  the  pur- 
pose of  the  notice,  which  is  to  identify  the 
land  claimed  with  reasonable  certainty. — 
Green  v.  Gavin,  10  Cal.  App.  330,  101  Pac.  931. 

The  requirement  of  reference  in  the  notice 
to  some  natural  object  or  permanent  monu- 
ment is  for  the  purpose  of  identification,  and 
is  sufficiently  met  when  the  location  is  of  a 
legal  subdivision  of  land  surveyed  by  the 
federal  government. — Green  v.  Gavin,  10  Cal. 
App.  330,  101  Pac.  931. 

The  posted  and  recorded  notices  are  only 
required  to  be  substantially  identical.  The 
circumstance  that  the  notice  first  posted  and 
the  record  thereof  bore  the  name  of  a  witness, 
and  that  the  second  notice  posted  omitted 
such  name,  is  entirely  immaterial. — Green  v. 
Gavin,  11  Cal.  App.  506,  106  Pac.  761. 

As  to  record  of  notice.     See  ante,  {  28. 

§81.    Defects  and  imgulaxitles  as  af- 
fecting validity  of  location. 

Placing  a  monument  in  the  center  of  a  min- 
ing claim  on  a  mineral  vein,  and  posting  a 
notice  of  claim  seven  hundred  and  fifty  feet 
easterly,  seven  hundred  and  fifty  feet  west- 
erly, and  three  hundred  feet  on  each  s'ide,  held 
an  insufficient  location  under  act  of  Congress 
of  1872.— Gelcich.v.  Moriarty,  53  Cal.  217. 

That  a  district  recorder,  in  recording  notice 
of  a  mining  claim,  by  mistake  omitted  a  line, 
is  of  no  consequence,  the  line  being  distinctly 
marked  on  the  ground  as  required  bv  the 
mining  rules. — Myers  v.  Spooner,  55  Cal.  257. 

Merely  posting  a  notice  on  a  quartz  ledge, 
claiming  a  certain  number  of  feet  along  the 
ledge  in  both  directions  from  the  notice,  is 
not  a  valid  location. — Newbill  v.  Thurston, 
65  Cal.  419,  4  Pac.  409. 

Prominent  and  permanent  monuments,  and 
stakes  at  the  corners,  properly  posting  notices, 
and  distinctly  marking  the  location  on  the 
ground,  sufficiently  establish  the  location  and 
boundaries  of  a  mining  claim. — Du  Prat  v. 
James,  65  Cal.  555,  4  Pac.  562. 

A  location  of  a  mining  claim  is  not  invalid 

because  the  notice  of  location  claims  more 

land  than  the  locators  are  entitled  by  law  to 

liold.     In  such  a  case,  the  location  is  good 
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for  so  much  as  the  locator  is  entitled  to  hold, 
and  void  for  the  excess  only. — ^Thompson  v. 
Spray,  72  Cal.  528, 14  Pac.  182. 

Where,  in  making  a  location  of  a  mining 
claim  in  the  night-time,  by  mistake  all  but 
one  or  two  of  the  monuments  erected  to  mark 
its  boundaries  are  placed  over  upon  adjoining 
claims,  such  location,  if  otherwise  sufficient, 
will  be  held  valid  to  the  extent  to  which  the 
claim  was  subject  to  location. — Doe  v.  Tyler, 
73  Cal.  21, 14  Pac.  375. 

Where  the  preliminary  notice  of  location 
of  a  mining  claim,  recorded  under  the  act  of 
1897,  named  the  county  in  which  the  claim 
was  located,  and  the  final  certificate  of  loca- 
tion referred  to  the  posting  and  record  of  the 
preliminary  notice,  the  fact  that  such  certifi- 
cate omitted  to  name  the  state  and  county 
of  the  purported  location  will  not  defeat  the 
certificate  of  location,  or  the  record  thereof. — 
Talmadge  v.  St.  John,  129  Cal.  430,  62  Pac.  79. 

Statutes  of  1875-76,  page  853,  chapter  562, 
relative  to  the  recording  of  mining  loca- 
tions in  Calaveras  county,  provided  that  a 
copy  of  the  notice  of  location  should  be 
recorded  within  six  days  from  the  date  of 
posting  and  that  a  notice  posted  without 
being  recorded  should  not  be  considered  notice 
to  subsequent  locators.  A  description  of  a 
location  omitted  the  last  course  and  distance; 
describing  the  next  to  the  last  distance  as 
running  to  the  place  of  beginning  instead 
of  to  the  last  monument.  In  a  subsequent 
action  to  quiet  title  to  the  claim  it  appeared 
that  a  straight  line  from  the  next  to  the  last 
monument  to  the  place  of  beginning  would 
include  all  the  land  in  controversy,  and  that, 
if  the  course  and  distance  last  given  in  the 
recorded  description  were  followed,  it  would 
reach  the  monument  described,  from  which  a 
straight  line  to  the  place  of  beginning  fur- 
nished an  exact  description.  Held,  that  the 
inaccuracy  in  the  description  in  the  recorded 
notice  did  not  render  the  location  invalid, 
but  that  the  description  was  sufficient,  under 
the  statute. — Mitchell  v.  Hutchinson,  142  Cal. 
404,  76  Pac.  55. 

Where  there  are  conflicting  locations  of 
the  same  mining  claims,  the  rights  of  the 
parties  are  governed  by  the  fact  of  prior 
location,  of  which  the  written  date  of  the 
notice  is,  at  the  most,  but  evidence;  and 
where  the  prior  location  notice  bears  a  date 
subsequent  to  the  date  of  the  second  loca- 
tion, the  error  in  such  notice,  however  caused, 
must  give  way  to  the  proved  fact  of  prior 
location.— Webb  v.  Carton,  148  Cal.  555,  113 
Am.  St.  Rep.  305,  83  Pac.  998. 

Where  the  location  by  defendants'  grantor 
was  in  fact  made  before  plaintiffs  entered 
upon  the  land,  and  the  notice  of  it  was  there 
visible,  and  its  boundaries  marked,  plaintiffs 
could  not  have  been  misled  by  the  erroneous 
date  of  the  notice,  but  must  have  known  that 
a  location  prior  to  their  attempted  one  had 
been  made,  and  cannot  be  heard  to  say  that 
they  were  in  any  way  injured  by  the  error  in 
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date.— Webb  ▼.  Carlon,  148  Cal.  555,  113  Am. 
St.  Bep.  305,  83  Pac.  998. 

The  inclnsion  in  the  notice  of  location  of  a 
little  more  than  one  acre  of  a  patented  min- 
ing claim  extending  into  the  subdivision,  and 
making  the  location  fractional,  cannot  affect 
its  validity  as  to  the  unpatented  part  of  the 
location,  and  a  trespasser  on  the  rights  of  the 
locators  who  is  not  in  privity  with  the 
patentee  cannot  assert  his  rights. — Green  ▼. 
Gavin,  10  Cal.  App.  330,  101  Pac.  931. 

While  compliance  with  mining  customs  and 
with  the  requirement  of  the  law  as  to  the 
posting  of  notices  is  important,  and  not  to  be 
disregarded,  yet  the  whole  question  must  be 
viewed  in  the  light  of  the  beneficent  purpose 
of  the  regulations,  and  the  acts  performed  by 
the  parties  in  pursuance  of  the  location  notice 
must  be  considered  if  they  tend  to  clarify 
and  render  certain  what  under  the  notice 
itself  might  be  obscure  or  uncertain. — Green 
V.  Gavin,  10  Cal.  App.  330,  101  Pac.  931. 

§  82.    Development  and  ImproYement. 

Working  on  adjoining  land  in  constructing 
a  drain  to  enable  the  owners  to  work  the 
claim  is  working  on  the  claim  within  mining 
regulation  requiring  a  claim  to  be  worked 
two  days  in  ten. — Packer  v.  Heaton,  9  Cal. 
568. 

Where  the  regulations  of  a  mining  locality 
require  that  every  claim  shall  be  worked  two 
days  in  every  ten,  the  efforts  of  the  owners 
of  the  claim  to  procure  machinery  for  work- 
ing the  claim  are,  by  fair  intendment,  to  be 
considered  as  work  done  on  the  claim. — 
Packer  v.  Heaton,  9  Cal.  568. 

Work  done  outside  of  mining  claim,  with 
intent  to  work  claim,  to  be  considered  by 
intendment  as  work  done  on  claim,  must  have 
direct  relation  and  be  in  reasonable  proximity 
to  it.— McGarrity  v.  Byington,  12  Cal.  426. 

Work  required  on  a  mining  claim  is  not  re- 
quired of  each  cotenant,  unless  rule  so  clearly 
expresses.— <?olman  v.  Clements,  23  Cal.  245, 
248. 

The  true  interpretation  of  the  mining 
usage  in  Nevada  county  is  that  work  to  the 
value  of  one  hundred  dollars,  or  twenty  days 
of  faithful  labor  performed  on  a  claim,  or 
on  any  one  of  a  set  of  adjoining  and  con- 
tiguous claims,  owned  by  the  same  party,  is 
sufficient  to  hold  the  same  for  one  year. — 
Bradley  v.  Lee,  38  Cal.  362. 

It  is  unnecessary  to  decide  that  an  attempt 
to  assert  a  continuous  right  may  be  based 
upon  a  pretense  of  work  so  plainly  a  sham 
that  it  will  be  disregarded,  where  the  work 
was  actual  and  valuable. — Belcher  Consol. 
Gold  Min.  Co.  v.  Deferrari,  62  Cal.  160. 

The  provisions  of  the  act  of  Congress  of 
May  10,  1872,  requiring  that  "on  each  claim 
located  after  the  10th  day  of  May,  1872,  and 
until  a  patent  has  been  issued  therefor,  not 
less  than  one  hundred  dollars'  worth  of  labor 


shall  be  performed  or  improvements  made 
during  each  year,"  apply  as  well  to  mining 
claims  known  as  placer  claims,  as  to  those 
known  as  lode  or  vein  claims. — Carney  v.  Ari- 
zona Gold  Min.  Co.,  65  Cal.  40,  2  Pac.  734. 

Personal  expenses  and  the  value  of  locator's 
time  in  endeavoring  to  procure  water  to 
operate  a  mill  for  crushing  ore  from  the  mine 
are  not  work  done  on  the  claim. — ^Dn  Prat  v. 
James,  65  Cal.  555,  4  Pac.  562. 

The  right  of  the  original  locator  to  per- 
form the  required  amount  of  work  after  fail- 
ure and  retain  the  benefit  of  his  location,  ii 
dependent  upon  the  perfolrmance  of  the  labor 
before  the  relocation. — Du  Prat  v.  James,  65 
Cal.  555,  4  Pac.  562. 

The  failure  of  a  locator  of  a  placer  mining 
claim  to  perform  the  annual  amount  of  work 
thereon  required  by  section  2324  of  the 
United  States  Bevised  Statutes  renders  the 
claim  subject  to  relocation. — ^Morgan  v.  Til- 
lottson,  73  Cal.  520,  15  Pac.  88. 

Owner  of  two  claims  held  in  common  may 
do  annual  work  necessary  to  protect  both  or 
one  of  them. — ^De  Noon  v.  Morrison,  83  Cal. 
163,  165,  23  Pae.  374. 

Bequirement  that  certain  amount  of  work 
be  done  each  year  is  imperative. — Anthony  v. 
JUlson,  83  Cal.  296,  301,  23  Pac.  419. 

A  location  of  a  mine  is  not  invalid,  as 
against  a  subsequent  location,  because  a  por- 
tion thereof  was  made  on  agricultural  land, 
which  was  afterward  patented,  where  tbe 
agricultural  land  could  be  profitably  worked 
as  a  mine  only  by  commencing  on  the  other 
portion  of  the  location,  and  the  money  ex- 
pended on  such  other  portion  was  sufficient 
to  make  a  valid  location  of  the  whole,  the 
subsequent  locator  not  connecting  his  claim 
with  the  holders  of  the  agricultural  patent. — 
Bichard  v.  Wolfling,  98  Cal.  195,  32  Pac.  97L 

Mining  claimants  who  have  made  the  an- 
nual expenditures  required  by  the  law  of  Con- 
gress for  one  year  are  entiued  to  the  whole 
of  the  next  succeeding  year  in  which  to  make 
the  annual  expenditures  for  that  year,  and 
adverse  claimants  cannot  lawfully  enter  upon 
the  claim  during  such  year,  and  make  a  valid 
location  of  the  claim. — ^Mills  v.  Fletcher,  100 
Cal.  142,  34  Pac.  637. 

Fact  that  several  mining  locations  are  not 
contiguous  would  not  necessarily  prevent  the 
annual  work  done  on  one  location  from  inur- 
ing to  the  benefit  of  the  others. — Altoona  Q. 
Min.  Co.  V.  Integral  Q.  Min.  Co.,  114  Cal.  100, 
45  Pac.  1047. 

While  the  mere  placing  of  a  watchman  oa 
a  naked  mining  claim  to  warn  prospecton, 
and  thus  prevent  a  relocation,  is  not  labor  on 
the  mine  such  as  is  required  to  hold  it,  stiH 
the  services  of  a  watchman  looking  after 
buildings  erected  to  work  a  mine  constitntes 
such  labor,  though  the  mine  is  idle  at  the 
time. — Altoona  Quicksilver  Min.  Co.  v.  Inte- 
gral QuicksUver  Min.  Co.,  114  CaL  100,  45 
Pae.  1047. 
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Where  the  owner  of  a  quartz  mining  claim 
is  alao  the.  owner  of  another  ledge,  the  Bur- 
faee  ground  of  which  overlaps  the  other,  and 
has  driven  a  tunnel  into  the  over-lapping 
claim  to  develop  both  ledges  in  good  faith, 
the  work  of  tunneling  done  upon  the  land 
common  to  both  of  the  claims  in  excess  of 
the  annual  work  required  bj  law  is  sufficient 
to  prevent  a  forfeiture  of  the  claim  over- 
lapped; and  a  relocation  thereof  hj  other 
claimants  for  failure  to  do  the  annual  work, 
made  while  work  was  progressing  in  the  tun- 
nel, cannot  be  sustained. — Mann  v.  Budlong, 
129  Cal.  577,  62  Pac.  120. 

Where  the  requisite  annual  work  is  done 
toward  the  development  of  a  mining  claim 
within  its  surface  lines,  a  court  will  not  be 
permitted  to  substitute  its  own  judgment  as 
to  the  wisdom  and  expediency  of  the  method 
employed  in  developing  the  mine  in  place  of 
that  of  the  owner  of  the  claim. — Mann  v. 
Budlong,  129  Cal.  577,  62  Pac.  120. 

A  finding  that  the  work  done  in  the  tunnel 
npon  the  other  claim  did  not  tend  to  develop 
the  claim  in  controversy  is  not  sustained 
where  the  evidence  shows  without  substantial 
conflict  that  the  claims  overlap,  and  that  the 
work  in  the  tunnel  was  actually  done  within 
the  surface  lines  of  both  claims.  The  evi- 
dence of  witnesses  testifying  to  the  contrary, 
who  admitted  upon  cross-examination  their 
ignorance  of  the  boundaries  of  the  claims  is 
of  no  value,  and  is  insufficient  to  raise  a  con- 
flict—Mann V.  Budlong,  129  Cal.  577,  62  Pac. 
120. 

Revised  Statutes  of  the  United  States,  sec- 
tion 2324,  permits  the  miners  in  each  min- 
ing district  to  make  regulations  as  to  the 
amount  of  assessment  work  necessary  to  re- 
tain possession,  but  requires  the  work  in  each 
year  to  be  of  the  value  of  one  hundred  dol- 
lars. Plaintiff,  who  owned  four  claims,  em- 
ployed G.  to  perform  the  assessment  work 
for  a  certain  year,  and  paid  him  four  hun- 
dred dollars  thereior,  and  he  constructed  a 
shaft  on  each  of  the  claims  lar^r  than  that 
required  by  the  local  regulation.  G.  and 
other  witnesses  testified  that  such  work  was 
worth  one  hundred  dollars  a  claim.  Defend- 
ant's evidence  was  to  the  effect  that  the 
expenses  for  help  and  necessary  supplies,  etc., 
eoald  not  have  reached  one  hundred  dollars  a 
claim,  but  no  bad  faith  was  shown  on  the 
part  of  the  plaintiff,  and  the  remoteness  of 
the  mines  entailed  additional  expense.  Held 
sufficient  to  support  a  finding  that  an  assess- 
ment work  of  the  value  of  one  hundred  dol- 
lars had  been  performed. — Wright  v.  Eillian, 
132  Cal.  56,  64  Pac.  98. 

Where  plaintiff  owning  three  contiguous 
mining  claims,  did  no  work  on  one  claim,  but 
did  sufficient  on  the  other  two  to  have  pro- 
tected all,  the  question  whether  the  work  so 
done  was  for  the  benefit  of  the  group  of 
claims  and  tended  to  develop  the  one  not 
worked  on  was  for  the  jury. — Yreka  Min.  etc. 
Co.  V.  Knight,  133  Cal.  544,  65  Pac.  1091. 

Work  on  a  mining  claim,  done  by  one  after 
making  a  valid  location  and  a  subsequent  in- 


valid one,  will  be  attributed  to  the  valid  loca- 
tion.— Temescal  Oil  Mining  etc.  Co.  v.  Sal- 
ddo,  137  Cal.  211,  69  Pac.  1010. 

Under  Revised  Statutes  of  the  United 
States,  section  2324,  providing  that  on  fail- 
ure to  do  a  certain  amount  of  work  each 
year  on  a  mining  claim,  the  claim  shall  be 
open  to  relocation,  provided  the  original 
locator  has  not  resumed  work  on  the  claim 
after  failure,  and  before  such  location,  the 
locator,  by  doing  work  of  the  amount  required 
in  a  certain  year,  after  failure  for  some  yeara 
to  do  work,  will  be  treated  as  having  resumed 
work. — Temescal  Oil  Mining  etc.  Co.  v.  Sal- 
eido,  137  Cal.  211,  69  Pac.  1010. 

The  cases  are  rare  in  which  money  paid 
for  watchman  to  preserve  structures  is  al- 
lowable as  money  expended  on  a  mining 
claim  for  annual  work.  There  may  be  cases 
where  work  is  temporarily  suspended,  and 
structures,  which  will  be  required  when  work 
is  resumed,  are  likely  to  be  lost  if  not  cared 
for,  and  where  such  work  is  intended  to  be 
resumed  in  a  reasonable  time,  in  which 
money  expended  to  preserve  the  structures 
will  be  on  the  same  basis  as  money  expended 
to  create  them  anew.  But  this  cannot  go  on 
indefinitely;  and  as  soon  as  it  shall  appear 
that  it  was  done  merely  to  comply  with  the 
law,  without  any  intention  to  use  the  struc- 
tures within  a  reasonable  time,  the  expendi- 
ture cannot  be  deemed  made  upon  the  mine. 
Hough  V.  Hunt,  138  Cal.  142,  94  Am.  St.  Rep. 
17,  70  Pac.  1059. 

The  mere  employment  of  a  watchman  to 
live  in  a  house  situated  upon  a  mining  claim, 
where  it  is  not  shown  that  the  watching  of 
the  mining  claim  was  required,  or  that  he 
was  employed  to  watch  the  mining  claim, 
cannot  be  considered  as  work  done  on  the 
mine;  and  where  the  amount  expended  for 
annual  work  in  prospecting  and  developing 
the  mining  claim  was  clearly  insufficient,  the 
claim  was  open  to  relocation. — Hough  v. 
Hunt,  138  Cal.  142,  94  Am.  St.  Rep.  17,  70 
Pac.  1069. 

Under  Revised  Statutes,  section  2324  (U.  S. 
Comp.  Stats.  1901,  p.  1426),  on  failure  of  a 
locator  of  a  mining  claim  to  do  the  required 
work,  held,  that  the  claim  became  subject  to 
relocation,  although  the  original  locator  re- 
mained in  possession. — Goldberg  v.  Bruschi, 
146  Cal.  708,  81  Pac.  23. 

Under  section  *2324  of  the  United  States 
Revised  Statutes,  a  failure  to  do  the  assess* 
ment  work  upon  a  mining  claim  does  not 
operate  to  terminate  the  locator's  right  in 
favor  of  a  person  who  has  merely  taken  pos- 
session of  the  claim;  the  sole  effect  of  such 
failure,  there  being  no  abandonment,  is  to 
throw  the  land  open  to  location  by  others, 
and,  in  the  absence  of  such  other  location, 
the  original  claimant's  right  to  resume  work 
and  to  hold  his  claim  remains. — Madison  v. 
Octave  Oil  Co.,  154  Cal.  768,' 99  Pac.  176. 

Where  the  location  of  a  mining  claim  is 
made  on  tiie  first  day  of  January,  1903,  the 
locator  has  all  of  the  year  1904  within  which 
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to  do  the  annual  aflsesBment  work;  and  per- 
sons who,  in  the  interval,  take  and  hold  ad- 
verse possession  of  the  land,  even  if  they 
claim  under  an  adverse  location,  cannot  be 
heard  to  object  that  the  original  locator 
failed  to  do  the  annual  assessment  work 
while  thej  were  in  adverse  possession  of  the 
claim. — ^Madison  v.  Octave  Oil  Co.,  154  Cal. 
768,  99  Pac.  176. 

Where  mining  claims  are  held  in  common 
the  expenditures  required  by  section  2324  of 
the  Bevised  Statutes  of  the  United  States 
may  oe  made  upon  any  one  of  the  claims; 
but  it  is  held,  however,  that  the  work  so  done 
must  be  done  in  good  faith,  and  must  have 
a  tendency  to  benefit  the  claims  other  than 
the  one  upon  which  the  work  is  done. — 
Big  Three  Min.  &  Mill  Co.  v.  Hamilton,  157 
Cat  130,  137  Am.  St.  Bep.  118,  107  Pac.  301. 

As  to  evidence  ae  to  benefit  to  all  the  claims. 
See  post,  §  42. 

The  better  authority  supports  the  position 
that  assessment  work  may  be  done  upon  one 
of  a  group  of  claims  held  in  common,  even 
though  the  claims  are  not  all  adjoining. — ^Big 
Three  Min.  &  Mill  Co.  v.  Hamilton,  157  Cal. 
130,  137  Am.  St.  Bep.  118,  107  Pac.  301. 

While  work  done  even  outside  of  contiguous 
claims  may  be  credited  to  all  of  the  proper- 
ties, if  for  the  benefit  of  all,  it  is  necessary 
that  that  work  shall  at  least  be  probably  ad- 
vantageous to  all  parts  of  the  group. — Mor- 
gan V.  Myers,  159  Cal.  187,  113  Pac.  153. 

Under  section  2324  of  the  United  States  Be- 
vised Statutes,  where  several  mining  claims 
are  held  in  common,  the  necessary  annual 
assessment  work  to  keep  them  all  alive  may 
be  done  on  one  of  them;  but  this  one  ex- 
penditure of  money  or  labor  must  equal  in 
value  that  which  would  be  required  on  all  the 
claims  if  they  were  separate  or  independent. 
In  such  case,  the  claims  must  be  eontiguoiis, 
so  that  each  claim  thus  associated  may  in 
some  way  be  benefited  by  the  work  done  on 
one  of  them. — ^Morgan  ▼.  Myers,  159  Cal.  187, 
113  Pac.  153. 

Where  defendant  had  located  on  mining 
claims  but  had  failed  diligently  to  prosecute 
discovery  work  thereon,  the  right  of  plaintiff 
to  relocate  was  subject  to  the  condition  that 
he  should  Comply  with  the  law  as  to  discov- 
ery work,  and  where  he  failed  in  this  regard, 
the  defendant  has  the  right  of  re-entry  to 
perfect  his  location  and  perform  his  discov- 
ery work. — ^Borgwardt  v.  McBattrick  Oil  Co., 
164  Cal.  650,  130  Pac.  417. 

An  attempting  locator  is  not  protected  in 
his  possession  without  commencing  discovery 
work,  on  the  condition  that  he  does  not  allow 
an  "unreasonable  time"  to  lapse  without  mak- 
ing such  a  commencement.  The  attempting 
locator's  possession  is  protected  only  while 
he  may  fairly  be  held  to  be  actually  engaged 
in  such  work  as  may  reasonably  be  hdd  to 
be  discovery  work. — ^Borgwardt  v.  McKittriek 
Oil  Co.,  164  Cal.  650,  130  Pae.  417. 


Until  a  sufficient  aetual  discovery  of  min- 
eral is  made  on  a  mining  claim,  a  location  is 
not  perfected,  and  no  question  of  the  doing 
of  annual  assessment  work  is  involved.  It  is 
only  after  such  discovery,  when  actual  posses- 
sion is  no  longer  necessary  to  protect  the  loca- 
tion against  subsequent  locators,  that  annual 
assessment  work  is  essential  to  prevent  a  for- 
feiture.— ^Borgwardt  v.  McKittriek  Oil  Co., 
164  Cal.  650,  130  Pac.  417. 

A  locator  of  a  mining  claim  has  all  of  the 
succeeding  calendar  year  in  which  to  do  the 
necessary  assessment  work. — And(?rson  v. 
Caughey,  3  Cal.  App.  22,  84  Pac.  223. 

Annual  work  done  on  a  mining  claim  by  a 
third  person,  of  the  value  of  one  hundred 
dollars,  is  sufficient  to  constitute  the  assess- 
ment work  required  by  law,  although  it  may 
have  been  contributed  gratuitously  to  the 
locator. — Anderson  v.  Caughey,  3  Cal.  App^ 
22,  84  Pac.  223. 

Held,  that,  under  the  facts  of  tbis  case,  as 
disclosed  by  the  evidence,  the  services  of  a 
watchman  were  not  allowable  upon  the  an- 
nual development  work  required  by  the  stat- 
ute; and  that,  apart  from  such  services,  the 
required  amount  of  annual  work  was  dis- 
proved, and  the  evidence  is  sufficient  to  sus- 
tain the  findings  for  the  plaintiff,  as  subse- 
quent locator.— ^ear  v.  Ford,  4  Cal.  App.  556, 
88  Pac.  600. 

Service  of  watchman  on  a  mining  claim 
held  not  labor,  within  the  meaning  of  U.  S. 
Bev.  Stats.,  sec.  2324  [5*  Fed.  Stats.  Ann., 
p.  19,  U.  S.  Comp.  Stats.  1901,  p.  14261,  re- 
quiring one  hundred  dollars'  worth  of  labor 
to  be  performed  on  mining  locations  each 
year. — Gear  v.  Ford,  4  Cal.  App.  556,  88  Pac 
600. 

Where  one  person  or  company  owns  sev* 
oral  contiguous  claims  capable  of  being  sd* 
vantageously  worked  together,  one  general 
system  may  be  adopted  to  work  such  claims; 
and  work  done  according  to  such  system  for 
the  purpose  of  prospecting  or  working  all 
such  contiguous  claims,  although  done  oa 
only  one  of  such  claims,  or  even  outside  of 
all  of  them,  is  available  to  hold  all  such  con- 
tiguous claims  intended  to  be  worked  or  pros- 
pected by  such  general  system.— vFupiter  Mis. 
Co.  V.  Bodie  Consol.  Min.  Co.,  7  Sawy.  9S,  U 
Fed.  666. 

Effect  of  performance  of,  or  contribatioa 
to  assessment  work  by  one  not  the 
owner  of  the  legal  title,  nor  his  sgent, 
to  prevent  forfeiture  of  mining  claim. 
9  L.  B.  A.  (N.  S.)  1136. 
When  mining  claim  becomes  segregated 
from  public  domain  so  as  to  be  no 
longer  subject  to  requirements  as  to 
assessment  work  or  liable  to  reloca-  * 
tion.     38  L.  B.  A.  (N.  S.)  1121. 


§83. 


Default  of  co-owner  In  m- 


sesnnent  work. 

The  service  of  notice,  under  the  terms  el 
the  statute,  by  the  co-owners,  who  have  dose 
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the  whole  of  fhe  assessment  work  npon  the 
mine,  npon  those  who  had  for  a  long  time 
been  co-owners  with  them,  and  who  were  be- 
lieved in  good  faith  to  be  still  such  co-owners, 
requiring  them  to  contribute  thereto,  without 
knowledge  of  anything  to  the  contrary  of 
their  ownership,  or  of  the  existence  of  an  un- 
recorded deed  made  by  them,  is  sufficient. 
They  were  not  required  to  serve  notice  upon 
anyone  not  known  to  be  an  owner. — Evalina 
Gold  Min.  Co.  y.  Yosemite  Oold  Min.  etc.  Co., 
15  Cal.  App.  714,  115  Pac.  »46. 

Where  a  corporation  was  the  grantee  of 
part  of  the  co-owners  under  an  unrecorded 
deed,  and  upon  service  of  notice  upon  such 
co-owners  such  corporation  received  immediate 
knowledge  of  the  same  by  the  delivery  of  such 
notiee  by  such  co-owners  served  to  its  presi- 
dent, such  corporation  had  thereby  an  oppor- 
tunity to  protect  itself  from  forfeiture  by  con- 
tributing under  such  notiee,  and  it  cannot  now 
be  heard  to  complain  of  consequences  produced 
by  its  own  neglect. — ^Evalina  Gold  Min.  Co.  v. 
Yosemite  Gold  Min.  Co.,  15  Cal.  App.  714,  115 
Pae.  M6. 

Where  the  only  work  attempted  to  be  done 
by  co-owners  notified  to  contribute  to  the 
asseesment  work  during  the  assessment  year 
consisted  of  the  unwatering  of  the  mine  for 
inspection  by  a  proposed  purchaser,  such  work 
constituted  no  improvement  upon  the  mine, 
and  was  no  contribution  to  the  assessment 
work  contemplated  by  the  Bevised  Statutes  of 
the  United  States. — fcvalina  Gold  Min.  Co.  v. 
Yosemite  Gold  Min.  Co.,  15  Cal.  App.  714,  115 
Pae.  946. 


f  34. 


Excuse    for    nonperformance   of 


dertiopment  work. 

Wrongful  adverse  possession  of  a  mining 
cljdm  excuses  the  rightful  owner  or  locator 
from  doing  the  assessment  work  required  by 
law,  during  the  time  of  such  adverse  posses- 
sion.-—MUls  V.  Fletcher,  100  Cal.  142,  34  Pae. 
637. 

The  owner  of  a  placer  mineral  claim  does 
not  forfeit  his  right  thereto,  so  as  to  render 
it  subject  to  relocation,  by  a  failure  to  per- 
form the  required  annual  assessment  work 
during  a  time  when  adverse  possession  is 
held  by  another,  where  he  commences  action 
for  its  recovery  within  statutory  time. — Tre- 
vaskis  V.  Peard,  111  Cal.  599,  44  Pac.  246. 


§36. 


Abandonment. 


When  a  place  of  deposit  is  necessary  for 
the  working  and  extraction  of  ores  for  a  min- 
ing claim,  the  locator  is  entitled  to  appropri- 
ate ground  for  such  deposit.  He  must  claim 
sneb  place  of  deposit  as  such,  or  as  a  mining 
elnim,  and  must  appropriate  the  ground  by 
acts  clearly  showing  his  intention,  a  mere 
posting  of  notice  being  insufficient.  After 
sneh  ground  has  been  appropriated,  the  loca- 
tor is  entitled  to  tailings  from  his  claim,  de- 
posited thereon.  But,  if  he  lets  the  tailings 
mn  wherever  they  will,  without  keeping 
them  on  his  own  ground  or  place  of  deposit 


he  will  be  held  to  have  abandoned  them. — 
Jones  V.  Jackson,  9  Cal.  237. 

If  possession  of  occupant  be  continued  in 
another,  by  expression  of  wish  or  desire  of 
the  occupant  to  another  that  he  succeed  to 
the  possession,  and  he  thereupon  takes  pos- 
session^ a  gift  is  the  result;  there  is  no  va- 
cancy in  the  possession,  and  consequently  no 
abandonment. — ^Bichardson  v.  McNulty,  24 
Cal.  339. 

Abandonment  in  its  common-law  sense  is 
purely  a  question  of  intention.  An  abandon- 
ment takes  place  when  the  ground  is  left  by 
the  locator  without  any  intention  of  return- 
ing or  making  any  future  use  of  it,  inde- 
pendent of  any  mining  rule  or  regulation. — 
St.  John  V.  Eadd,  26  Cal.  263. 

The  failure  to  perform  the  amount  of  work 
on  a  mining  claim  required  by  the  local  min- 
ing laws  or  regulations  established  and  in 
force  in  the  district  where  the  claim  is  lo- 
cated amounts  to  an  abandonment  of  the 
claim,  and  thereupon  it  may  be  occupied  and 
appropriated  by  another. — ^Depuy  v.  Williams, 
26  Cal.  309. 

Where  the  owners  of  mining  claims  aban- 
don the  water  and  tailings  which  pass  from 
their  mining  grounds,  other  parties  have  a 
right  to  appropriate  them  to  their  own  use; 
but  such  right  is  contingent  and  dependent 
on  the  fact  of  continual  abandonment,  and 
the  owners  of  the  claim  are  not  obliged  to 
continue  the  abandonment,  though  other  per- 
sons have  been  induced  by  the  abandonment 
for  a  time  to  construct  expensive  flumes  to 
use  the  abandoned  water  and  tailings. — 
Dougherty  v.  Creary,  30  Cal.  291,  89  Am. 
Dec.  116. 

Where  a  party  was  driven  away  from  mine 
by  hostile  Indians,  left  his  tools  in  an  adja- 
cent mine,  and  did  not  return  prior  to  a  sec- 
ond location  by  another  party,  for  the  reason 
that  he  supposed  the  Indian  hostilities  con- 
tinued, because  of  the  required  expenditure 
of  money,  and  because  he  believed  he  had 
done  sufficient  work  upon  the  mine  to  hold  it, 
held,  that  there  was  not  that  intent  neces- 
sary to  constitute  abandonment. — ^Morenhaut 
V.  Wilson,  52  Cal.  263. 

The  question  of  abandonment  of  a  mine 
can  never  arise,  except  where  there  has  been 
possession,  and  then  the  question  is  simply 
whether  toe  possessor  intended  to  return,  and 
whether  he  intended  to  return  in  good  faith 
or  bad  faith. — Stone  v.  Geyser  Quicksilver 
Min.  Co.,  52  Cal.  315. 

Abandonment  of  a  mining  claim  is  proved 
by  evidence  that  the  claimant  removed  from 
the  claim  to  mine  in  another  part  of  the 
country,  where  he  remained  for  two  years, 
and  that  he  declared  that  he  had  abandoned 
the  claim,  and  would  never  return  there 
again  to  work,  and  by  the  testimony  of  the 
claimant  himself  that  he  had  abandoned  it, 
unless  it  should  be  developed  into  a  paying 
property;  and  a  finding  in  view  of  such  evi- 
dence, that  he  had  not  abandoned  the  cbdm. 
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is  against  evidence. — ^TrevaBkiB  ▼.  Peard,  111 
Cal.  599,  44  Pae.  246. 

Abandonment  of  mining  claims  is  a  qnes- 
tion  of  intention,  which  it  is  the  province  of 
the  jury  or  the  trial  court  to  determine  in 
▼lew  of  all  the  facts  and  circumstances  of 
the  case.  The  direct  testimony  of  claimants 
that  they  abandoned  the  claims  in  contro- 
versy a  few  minutes  before  they  relocated 
them  in  the  name  of  another  person  is  not 
conclusive;  and  a  finding  that  they  did  not 
abandon  them  is  supported,  notwithstanding 
such  testimony,  where  the  facts  and  circum- 
stances in  evidence  indicate  its  improbabil- 
ity, and  justify  the  conclusion  that  there  was 
no  abandonment. — ^McCann  v.  McMillan,  129 
Cal.  350,  62  Pac.  31. 

Under  Bevised  Statutes  of  the  United 
States,  section  2324,  authorizing  the  miners 
of  any  district  to  establish  regulations  as  to 
the  amount  of  assessment  work  necessary  to 
hold  possession  of  a  claim,  but  requiring  the 
work  to  be  of  the  value  of  one  hundred  dol- 
lars a  year,  and  providing  that  a  failure  to 
do  such  work  shall  work  an  abandonment, 
compliance  with  a  local  regulation  providing 
that  an  improvement  of  a  certain  description 
shall  be  sufficient  will  not  prevent  an  aban- 
donment, when  the  value  oi  the  work  is  less 
than  one  hundred  dollars. — ^Wright  v.  Eillian, 
132  Cal.  56,  64  Pac.  98. 

Apart  from  any  claim  based  on  a  mineral 
location  under  the  law  of  the  United  States, 
one  in  the  actual  possession  of  public  lands 
of  the  United  States,  on  which  he  had  at- 
tempted to  make  a  mineral  location,  is  enti- 
tled as  against  everyone  but  the  United 
States,  the  holder  of  the  paramount  title,  to 
retain  that  possession.  But  if  he  relin- 
quishes his  possession  he  acquires  no  right 
superior  to  that  of  another  who  peaceably 
enters  into  possession,  unless  by  virtue  of  a 
valid  mineral  location. — ^New  England  ft 
Coalinga  Oil  Co.  v.  Congdon,  152  Cal.  211,  92 
Pac.  180. 

Abandonment  of  a  mining  claim  is  a  vol- 
untary act  on  the  part  of  the  owner,  and 
when  relied  on,  as  a  defense,  must  be  proved 
by  the  party  alleging  it. — Lakin  v.  Sierra 
Buttes  Gold  Min.  Co.,  11  Sawy.  231,  25  Fed. 
337. 

Abandonment  of  a  mining  claim  is  a  vol- 
untary act. — ^Lakin  v.  Sierra  Buttes  Oold 
Min.  Co.,  11  Sawy.  231,  25  Fed.  337. 

Abandonment  and  forfeiture  of  mining 
claims.    87  Am.  St.  Bep.  403. 

Effect  of  previous  abandonment  of 
opened  mine  on  rights  of  tenant  for 
life.    36  L.  B.  A.  (N.  S.)  1103. 

f  se.    BaBomptloii  of  wdk  or  re-«atry 

After  def anlt. 

The  statute  requires  one  hundred  dollars' 
worth  of  work  on  each  claim  located  after 
May  10,  1872,  in  each  year,  and  in  default 
thereof,  authorizes  the  claim  to  be  relocated 
by  other  parties,  provided  the  first  locator 


has  not  resumed  work  upon  it.  But  if  the 
first  locator  resumes  work  at  any  time  after 
the  expiration  of  the  year,  and  before  any 
relocation  is  made,  he  thereby  preserves  his 
right  to  the  claim;  and  no  other  person  has 
any  right  to  relocate  it  after  such  resumption 
of  work,  in  good  faith,  by  the  first  locator, 
even  though  the  latter  had  failed  to  perform 
any  work  for  the  period  of  one  year,  or  more, 
immediately  before  he  resumed  work. — North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6 
Sawy.  299,  1  Fed.  522.  New  trial  denied,  6 
Sawy.  503,  11  Fed.  125;  Jupiter  Min.  Co.  y. 
Bodie  Consol.  Min.  Co.,  7  Sawy.  96,  11  Fed. 
666. 

In  an  action  to  recover  certain  mining 
claims,  where  the  defense  is  that  eompUin- 
ants  have  forfeited  their  ri|^ht,  such  com- 
plainants had  the  right,  until  someone  did 
enter,  to  re-enter  and  resume  work  at  any 
time  before  other  rights  attached  in  favor  of 
subsequent  locators. — ^Lakin  v.  Sierra  Buttes 
Oold  Min.  Co.,  25  Fed.  337,  11  Sawy.  23L 

Besumption  after  failure  to  perfect,  or 
after  forfeiture  or  abandonment  of,  re- 
location.   68  L.  B.  A,  839. 

§S7.    Forfeltiixoi. 

In  order  to  the  enforcement  of  the  forfeit- 
ure of  the  interest  in  the  claim  some  appro- 
priate action  by  suit  must  be  taken  to  uqoi- 
date  the  demand  and  sell  the  property,  or 
there  must  be  at  least  clear  sjkd  unequivocal 
proof  of  abandonment. — Waring  v.  Crow,  11 
Cal.  366. 

A  mining  law  imposing  a  forfeiture  is  to 
be  strictly  construed  against  the  forfeiture. 
Colman  v.  Clements,  23  Cal.  245. 

Where  a  forfeiture  of  an  interest  in  a  min- 
ing claim  for  nonpayment  of  assessments  is 
claimed  under  an  agreement  entered  into  by 
all  the  tenants  in  common  owning  the  same, 
the  parties  claiming  the  benefit  of  the  for- 
feiture must  show  an  exact  compliance  en 
their  part  with  all  the  conditions  in  the 
agreement,  or  they  will  not  be  entitled  to 
the  forfeiture. — Wiseman  v.  McNulty,  25  CtX. 
230. 

A  rigjlit  to  hold  and  work  a  mining  dain 
when  acquired  may  be  lost  by  a  failure  or 
neglect  to  comply  with  the  rules  and  regula- 
tions of  the  miners,  relative  to  the  acquisi- 
tion and  tenure  of  claims,  in  force  in  the  bar 
or  diggings  where  the  claim  is  located;  and 
if  such  rules  and  regulations  are  not  com- 
plied with  by  those  holding  claims  in  the  dis- 
trict, the  ground  becomes  once  more  open  to 
the  occupation  of  the  next  comer.—- St.  John 
V.  Kidd,  26  Cal.  263. 

The  "sixty  days"  mentioned  in  the  mining 
laws,  securing  rights,  etc.,  to  persons  locat- 
ing claims,  are  to  be  computed  from  the  tine 
of  the  location. — ^McClelland  v.  King  Solo- 
mon Gold  etc.  Quartz  Min.  Co.,  1  CaL  Unrep. 
205. 

The  failure  of  a  person  to  comply  with  a 
mining  rule  or  regulation  cannot  work  a  fOr- 
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feiture,  unless  the  rule  itself  so  provides. — 
Bell  V.  Bed  Bock  Tunnel  etc.  Co.,  36  Oal.  214. 

Where  a  locator  defaults  as  to  annual  work 
hj  doing  only  one  hundred  dollars'  worth  of 
work  on  two  claims  in  1880,  but  does  twenty- 
four  dollars'  worth  of  work  in  January,  1881, 
he  has  resumed  work  "after  failure  and  be- 
fore location,"  as  regards  a  relocation  by 
others  in  August,  1881,  and  by  Revised  Stat- 
utes of  the  United  States,  section  2324,  he 
has  not  foif eited  his  claims. — ^Belcher  Consol. 
Qold  Min.  Co.  v.  Deferrari,  62  Cal.  160. 

Whether  a  mining  location  was  forfeited 
is  a  question  of  fact. — Taylor  v.  Middleton, 
67  Cal.  656,  8  Pae.  594. 

The  presumption  is  very  strong  against 
the  forfeiture  of  rights  secured  to  the  owners 
of  quarts  lodes  located  under  the  act  of  1866; 
and  the  act  of  1872  is  to  be  construed  against 
such  forfeiture.  The  rights  of  locators  under 
former  laws  were  expressly  confirmed  to  them 
by  the  act  of  1872. — Argonaut  Mlu.  Co.  v. 
Kennedy  Min.  etc.  Co.,  131  Cal.  15,  82  Am. 
St.  Bep.  317,  63  Pac.  148. 

Where  a  valid  location  of  a  mining  claim 
has  been  made,  and  work  done  thereon  in 
good  faith,  possession  maintained,  and  no 
intention  to  abandon  is  shown,  the  law  should 
be  construed  liberally,  to  prevent  a  forfeit- 
ure.— Emerson  v.  McWhirter,  133  Cal.  510,  65 
Pae.  1036. 

Although  before  a  patent  and  before  an 
adverse  right  has  accrued  end  lines  may  be 
readjusted  to  conform  to  the  true  course  and 
dip  of  a  vein,  yet  this  can  only  be  done  by 
re-marking  the  surface  location,  so  that  its 
boundaries  may  be  readily  traced.  It  is  the 
line  fixed  by  the  monuments,  and  not  the  line 
indicated  by  the  dip  of  the  vein,  that  con- 
trols in  favor  of  intervening  rights. — Daggett 
V.  Yreka  Min.  etc.  Co.,  149  Cal.  357,  86  Pae. 
968. 

A  mining  claim  which  was  validly  located 
in  the  year  1893,  and  on  which  the  annual 
assessment  work  was  done  to  and  including 
the  year  1900,  was  not  open  to  relocation  by 
a  third  person  during  the  year  1901. — Ander- 
son V.  Caughey,  3  Cal.  App.  22,  84  Pac.  223. 

Section  2324  of  the  Revised  Statutes  of  the 
United  States,  which  provides  for  a  proceed- 
ing for  the  forfeiture  of  the  rights  of  co- 
owners  of  a  mining  claim  who  have  failed  and 
refused  to  contribute  to  the  assessment  work 
required  therebv,  must  be  strictly  construed, 
as  imposing  a  forfeiture. — Bvalina  Gold  Min. 
Co.  V.  Yosemite  Gold  Min.  etc.  Co.,  15  Cal. 
App.  714,  115  Pae.  »46. 

The  right  to  a  mining  claim  will  not  be 
forfeited  by  a  failure  to  record  the  same,  in 
the  absence  of  a  miners'  rule  or  regulation 

Jroviding  for  a  forfeiture  on  tiiat  ground. — 
npiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co.,  7 
Sawy.  96,  11  Fed.  666. 

T.  and  McG.,  being  owners  of  a  mining 
elaim,  had  a  survey  made,  applied  for  a  pat- 
ent, published  the  notice  as  required  by  the 


statute,  and  no  adverse  claims  having  been 
filed,  their  right  to  a  patent  became  per* 
fected.  Afterward  the  M.  Co.  claiming,  with- 
out right,  to  be  successor  in  interest  to  T. 
and  McG.,  surreptitiously,  procured  a  patent 
to  itself  on  the  application  of  T.  and  McG. 
Held,  that  the  M.  Co.  held  the  title  so  ob- 
tained, charged  with  a  constructive  trust  in 
favor  of  T.  and  McG.,  and  that  it  did  not 
lie  in  the  mouth  of  the  M.  Co.,  to  say,  that 
T.  and  McG.,  have  lost  their  right  to  the  claim 
by  forfeiture,  or  otherwise. — Lakin  v.  Sierra 
Buttes  Gold  Min.  Co.,  11  Sawy.  231,  25  Fed. 
337. 

A  party  who  has  forfeited  a  mining  claim 
by  failing  to  work  it  as  required  by  law,  may 
continue  his  right  by  resuming  work,  at  any 
time,  before  any  other  party  has  relocated 
on  the  ground  of  forfeiture. — ^Lakin  v.  Sierra 
Buttes  Gold  Min.  Co.,  11  Sawy.  231,  25  Fed. 
337. 

Relocation  after  default  in  assessment 
work,  but  while  original  locator  still 
in  occupation.    68  L.  R.  A.  837. 

Relocation  of  mining  elaim  as  forfeited. 
68  L.  R.  A.  833. 


§38. 


Effect   of   abandonment   or   for- 


feiture. 

Abandonment  of  property  determines  right 
of  party  thereto  from  the  date  of  the  act, 
and  the  property  is  to  him  as  though  he  had 
never  owned  or  occupied  it. — ^Davis  v.  Butler, 
6  Cal.  510. 

Abandonment  may  arise  from  a  single  act 
or  a  series  of  acts;  and  a  party,  having  once 
abandoned  his  claim,  will  not  be  permitted 
to  come  in  within  the  time  allowed  for  com- 
mencing civil  actions  to  reassert  his  right  or 
resume  his  claim,  to  the  prejudice  of  those 
who  may  have  in  the  meantime  appropriated 
it. — Davis  v.  Butler,  6  Cal.  510. 

The  term  "forfeiture,"  as  used  in  our  min- 
ing customs  and  codes,  means  the  loss  of  a 
right  previously  acquired  to  mine  a  particu- 
lar piece  of  ground  by  neglect  or  failure  to 
comply  with  the  rules  and  regulations  of  the 
bar  or  diggings  in  which  the  ground  is  situ- 
ated.—St.  John  V.  Eidd,  26  Cal.  263. 

Forfeiture  under  mining  rules  does  not  de- 
stroy right  until  adverse  entry  and  location 
by  another. — Morenhaut  v.  Wilson,  52  Cal. 
268. 

Failure  to  do  annual  work  on  mining  claim 
under  law  of  Congress  makes  it  open  to  re- 
location.— Du  Prat  V.  James,  61  Cal.  361. 


§99. 


Relocation. 


Where  several,  as  tenants  in  common,  lo- 
cate a  mining  claim  on  the  public  lands,  and 
by  failure  to  comply  with  the  local  mining 
laws  forfeit  the  same,  it  may  be  relocated 
by  a  part  of  them,  along  with  others  not  in- 
terested in  the  first  location;  and  those  whose 
names  are  left  out  in  the  notice  of  relocation 
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cease  to  have  any  interest  in  the  mine. — 
Strang  v.  Byan,  46  Cal.  33. 

Under  Revised  Statutes  of  the  United 
States,  section  2324,  providing  that,  on  fail- 
ure to  comply  with  the  condition  of  annual 
labor,  "the  claim  or  mine  upon  which  such 
failure  occurred  shall  be  open  to  relocation 
in  the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made/'  a  peaceable  entry 
for  relocation  may  be  made  after  such  fail- 
ure, though  the  claim  is  occupied  by  the  origi- 
nal locator. — Du  Prat  v.  James,  65  Cal.  555, 
4  Pac.  562. 

The  original  locator  of  a  mining  claim  has 
a  right  to  perform  the  labor  after  the  failure, 
and  still  have  the  benefit  of  his  location,  if 
the  labor  is  done  before  relocation. — Du  Prat 
V.  James,  65  Cal.  555,  4  Pae.  562. 

Failure  to  perform  the  amount  of  work  re- 
quired to  be  done  annually  on  a  mining  claim 
renders  it  open  to  subsequent  location,  pro- 
viding the  original  locators  have  not,  before 
such  relocation,  resumed  their  work  upon  the 
claim. — Russell  v.  Brosseau,  65  Cal.  605,  4 
Pac.  643;  McCormick  v.  Baldwin,  104  Cal. 
227,  37  Pac.  903. 

Where  the  first  location  of  a  mining  claim 
is  valid,  and  the  parties  have  kept  it  so  by 
doing  what  is  required  by  the  state  mining 
laws,  a  subsequent  location,  however  regular 
in  form,  is  of  no  effect. — Garthe  v.  Hart,  73. 
Cal.  541,  15  Pac.  93;  Taylor  v.  Middleton,  67 
Cal.  656,  8  Pac.  594;  Souter  v.  Maguire,  78 
Cal.  543,  545,  21  Pac.  183;  Talmadge  v.  St. 
John,  129  Cal.  430,  62  Pac.  79. 

Revised  Statutes  of  the  United  States,  sec- 
tion 2324,  provides  that,  on  failure  of  a  loca- 
tor to  expend  one  hundred  dollars  each  year 
on  his  claim,  it  shall  be  open  to  relocation, 
unless  the  original  locator  resume  work  be- 
fore relocation.  Defendant's  claim  became 
open  to  relocation  January  1,  1886,  and  at 
1  A.  M.  plaintiff  posted  his  notice.  He  did 
not,  however,  mark  out  his  boundaries  until 
January  5th,  and  defendant,  on  January  let, 
at  the  usual  hour  in  the  morning,  resumed 
labor,  did  work  to  the  amount  of  ten  dollars 
up  to  January  5th,  and  two  hundred  dollars 
during  that  year.  Held,  plaintiff's  proceed- 
ings conferred  no  right  upon  him. — ^Pharis  v. 
Muldoon,  75  Cal.  284,  17  Pac.  70. 

Abandoned  ground  is  open  to  location  by 
any  qualified  person. — Carter  v.  Bacigalupi, 
83  Cal.  187,  193,  23  Pac.  361. 

Revised  Statutes  of  the  United  States,  sec- 
tion 2324,  provides  that,  in  case  of  nonper- 
formance of  a  certain  amount  of  labor  yearly 
on  a  mining  claim,  it  shall  be  open  to  re- 
location, provided  that  the  original  locators, 
their  heirs,  assigns,  or  legal  representatives, 
have  not  resumed  work  on  the  claim.  Held, 
that  to  "resume  work,"  within  the  provision 
of  the  statute,  means  to  begin  work  anew 
with  a  bona  fide  kitention  of  prosecuting  it. 
McCormick  v.  Baldwin,  104  Cal.  227,  37  Pae. 
908. 


Act  of  March  31,  1891  (Stats.  1891,  p.  219) 
providing  for  filing  with  the  recorder  of 
deeds,  by  the  owner  of  a  mining  claim,  an 
affidavit  describing  labor  and  improvements 
performed  and  made  by  him,  within  thirty 
days  after  time  limited  for  such  labor  and 
improvements,  and  declaring  that  on  failure 
to  do  so  the  mine  shall  be  open  to  relocation, 
does  not  allow  of  relocation  within  the  thirty 
days.— Harris  v.  Kellogg,  117  Cal.  484,  49 
Pac.  708. 

Under  Revised  Statutes  of  the  United 
States,  section  2324,  providing  that,  on  the 
failure  of  a  claimant  to  perform  the  requisite 
amount  of  work  on  a  mine,  it  shall  be  open 
to  relocation,  unless  the  original  locators 
have  resumed  work  on  the  claim  before  such 
relocation,  where  plaintiff  in  ffood  faith  re- 
sumed work  on  a  mine  previously  locatM 
by  him  the  day  before  defendant's  location 
thereof,  plaintiff  has  the  superior  right  there- 
to.— Emerson  v.  McWhirter,  133  CaL  510,  65 
Pac.  1036. 

An  invalid  attempted  relocation  of  a  min- 
ing claim  does  not  effect  an  abandonment  of 
the  locator's  prior  valid  location,  and  is  im- 
material so  far  as  concerns  another  making 
a  still  later  location. — Temeacal  Oil  Mining 
etc.  Co.  V.  Salcido,  137  Cal.  211,  69  Pae.  1010. 

Where  a  prior  location  has  no  validity, 
there  is  no  occasion  for  one  of  the  locators 
to  abandon  it  before  he  can  unite  with  other 
locators  in  making  a  new  valid  location.— 
Miller  v.  Chrisman,  140  Cal.  440,  98  Am.  St. 
Rep.  63,  73  Pac.  1083,  74  Pac.  444. 

Until  the  inchoate  location  ia  perfected  by 
discovery,  the  locator  has  no  vested  right 
which  Congress  is  obliged  to  recognize.  Bat 
where  his  location  is  made  in  good  faith,  be 
has  the  right,  as  against  third  persons,  which 
is  transferable,  to  be  protected  against  all 
forms  of  forcible,  fraudi&ent,  surreptitious  or 
clandestine  entries  and  intrusions  upon  his 
possession,  so  long  as  he  remains  in  posses- 
sion and  with  due  diligence  prosecutes  his 
work  toward  a  discovery. — Borgwardt  v.  Mc- 
Kittriek  OU  Co.,  164  Cal.  650,  130  Pae.  417. 

Relocation  after  application  or  entry  for 
patent.     68  L.  R.  A.  835. 

Relocation  as  abandoned  or  forfeited. 
68  L.  R.  A.  833. 

Relocation  before  abandonment  or  for- 
feiture of  original  location.  68  L.  B. 
A.  836. 

Respective  rights  of  one  who  relocates 
mining  ground  before,  and  one  who  re- 
locates it  after,  the  abandonment  or 
forfeiture  of  a  senior  location.  16  U 
R.  A.  (N.  S.)   162. 

Requisites  and  mode  of  relocation.  68 
Li.  R.  A.  845. 

Right  of  cotenant,  agent,  or  person 
standing  in  other  fiduciary  relation,  to 
relocate  a  minins  claim  for  hia  own 
benefit  to  the  exclusion  of  other  party. 
50  L.  R.  A.  184. 
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Bight  of  reloeator  to  be  credited  with 
Talae  of  improTementt  made  by  origi- 
nal loeatoT.    68  L.  B.  A.  846. 

When  all  or  part  of  forfeited  or  aban- 
doned claim  was  within  lines  of  junior 
location,  or  subsequent  right  of  way. 
68  L.  B.  A.  842. 

When  mining  claim  becomes  segregated 
from  public  domain  so  as  to  be  no 
longer  subject  to  requirements  for  as- 
sessment work  or  liable  to  relocation. 
38  L.  B.  A.  (N.  S.)  1121. 

Who  may  relocate.    68  L.  B.  A.  841« 


f40. 


Conflictiiig  looktioiis. 


Fact  that  party  has  located  a  claim 
bounded  by  another  raises  no  implication,  in 
the  absence  of  mining  regulations,  that  the 
last  located  claim  corresponds  in  size  or  in 
the  direction  of  its  lines  with  the  former.— 
Live  Yankee  Co.  v.  Oregon  Co.,  7  Cal.  40. 

^  First  locator  of  quartz  lode  is  not  confined 
simply  to  solid  quartz  actually  embodied  in 
the  bedrock,  but  is  entitled  to  the  loose 
quartz  rock  and  decomposed  material  which 
were  once  a  part  of  the  lode,  and  are  now 
detached,  so  far  as  the  general  formation  of 
the  ledge  can  be  traced. — Brown  v.  '49  ft  '56 
Quartz  Min.  Co.,  15  Cal.  152,  76  Am.  Dec.  468. 

By  Bevised  Statutes  of  the  United  States, 
section  2336,  where  two  quartz  veins  unite, 
the  prior  location  takes  the  vein  below  the 
point  of  junction. — Champion  Min.  Co.  v. 
Consolidated  Wyoming  Gold  Min.  Co.,  75  Cal. 
78,  16  Pac.  513. 

A  subsequent  location  of  a  gold-bearing 
quartz  lode  crossing  the  claim  of  a  prior 
locator  of  another  gold  lode  confers  no  right 
upon  the  subsequent  locator  to  any  portion 
of  the  cross-lode,  which  lies  within  the  bound- 
aries of  the  first  location. — Wilhelm  t.  Sil* 
Tester,  101  Cal.  358,  35  Pae.  997. 

The  principle  which  governs  the  conflict- 
ing claims  of  appropriators  of  mining  claims 
and  other  rights  on  the  public  domain  is  that, 
other  things  being  equal,  the  prior  locator 
prevails. — Conway  v.  Hart,  129  Cal.  480,  62 
Pac.  44. 

A  location  of  a  mining  claim  based  on.  a 
discovery  of  mineral  within  the  limits  of  an- 
other existing  and  valid  location  is  void. — 
Tuolumne  Consol.  Min.  Co.  v.  Maier,  134  Cal. 
583,  66  Pac.  863. 

Attempted  location  of  a  mining  claim  on 
land  subjected  to  previous  valid  location  held 
to  confer  no  rights  on  the  locator. — Ander- 
son V.  Caughey,  3  Cal.  App.  22,  84  Pac.  223. 

The  mere  priority  of  the  notice  of  location 
under  which  defendants  claim  cannot  avaO, 
where  the  assignors  of  plaintiffs  had  the  prior 
discovery  and  the  prior  marking  of  bound- 
aries, and  posted  their  subsequent  notice  be- 
fore the  opposing  claimants  had  marked  their 
boundaries.    In  such  case,  the  plaintiffs  have 


the  better  right. — McCleary  v.  Broaddus,  14 
Cal.  App.  60,  111  Pac.  125. 

Effect  of  intersection  by  senior  claim.    7 
L.  B.  A.  (N.  S.)  855. 

Lodes  or  veins  within  prior  claims.    50 
L.  B.  A.  289. 

Bight  to  overlap.     7  L.  B.  A.  (N.  8.)  853. 

§41.    — ^-  Oeiocaton  and  cotenants. 

V^liere  there  are  several  tenants  in  com- 
mon of  a  mining  claim,  and  one  is  absent, 
there  must  be  a  clear  intent  to  abandon,  or 
some  suit  on  the  part  of  the  cotenants  to 
enforce  a  forfeiture,  to  forfeit  the  right  of 
the  absentee  to  strangers. — Waring  v.  Crow, 
11  Cal.  366. 

If  there  has  been  no  abandonment  or  for- 
feiture by  the  absent  cotenant  of  a  mining 
claim,  the  silence  of  the  cotenants,  or  their 
acquiescence  in  a  sale  of  the  cotenant's  in- 
terest by  a  stranger,  cannot  confer  title  on 
the  vendee. — Waring  v.  Crow,  11  Cal.  366. 

The  possession  of  one  tenant  in  common 
of  a  mining  claim  is  the  possession  of  all, 
and  no  abandonment  can  be  based  on  the  ab- 
sence of  the  other  tenants. — Waring  v.  Crow, 
11  Cal.  366. 

Several  persons  united  together  for  the 
purpose  of  working  mining  claims,  calling 
themselves  a  "company,"  under  an  agree- 
ment that  assessments  should  be  levied  once 
in  four  weeks  for  the  purpose  of  building  a 
tunnel,  and  that  any  member  failing  to  pay 
such  assessments  should  forfeit  to  the  com- 
pany his  claim.  Held,  that  a  failure  to  pay 
assessments  did  not  work  a  forfeiture,  when 
it  did  not  appear  that  they  were  levied  once 
in  four  weeks  and  for  the  exclusive  purpose 
of  building  the  tunnel;  and  even  then  there 
would  be  no  forfeiture,  because  the  ''com- 
pany" was  a  body  unknown  to  law  and  in- 
capable of  taking  advantage  of  a  forfeiture, 
and,  further,  because  the  common -law  term 
"forfeiture"  has  no  application  to  the  rights 
of  the  several  persons  composing  such  com- 
pany.— Wiseman  v.  McNulty,  25  Cal.  230. 

The  provisions  of  acts  of  1865-6S,  page 
828,  providing  for  the  levy  of  assessments 
against  copartners  of  mining  claims  for  the 
purpose  of  prospecting  and  developing  the 
same,  apply  only  to  persons  who  are  copart- 
ners for  the  purpose  of  developing  the  claim; 
and  mere  owners  and  shareholaers  cannot 
forfeit  their  interest  by  failing  to  pay  assess- 
ments attempted  to  be  levied  against  them 
under  the  statute. — ^Bruudage  v.  Adams,  41 
Cal.  619. 

Where  a  claim  has  been  lost  by  failure  of 
the  joint  locators  to  properly  renew  the  no- 
tice or  do  the  proper  development  work,  and 
one  of  the  joint  locators  afterward  renews 
the  location,  stating  that  it  is  a  renewal, 
and  not  a  relocation,  the  renewal  will  inure 
to  the  benefit  of  all  the  locators. — Strang  v. 
Byan,  46  Cal.  33. 

One  of  the  tenants  in  common  of  a  mining 
claim  does  not  lose  to  his  cotenant  his  in- 


6186 


MINES  AND  MINEBALS,  I,  B,  1 42. 


terest  in  the  mine  bj  not  eontribnting  to  tbe 
assesament  work  of  the  latter. — Faubel  v. 
McFarland,  144  Cal.  717,  78  Pac.  261. 

§42.    Bvldenca  as  to  location  and  dffvalop- 

ment. 

Abandonment  of  a  mining  claim  will  not  be 
presumed  as  matter  of  law  from  mere  lapse 
of  time.— Davis  v.  Bntler,  6  Cal.  510,  511. 

Where  the  tenant  in  common  or  partner 
goes  away  and  remains  absent  from  the 
premises,  leaving  his  associates  in  possession, 
it  creates  no  presumption  of  abandonment; 
nor  does  his  refusal  to  pay,  or  delay  in  pay- 
ing, the  expenses  of  the  business  or  the  as- 
sessments create  of  itself  a  forfeiture. — W&i' 
ing  V.  Grow,  11  Cal.  366. 

Whether  if  several  ^distinct  claims  have 
been  consolidated  into  one  and  the  rules  of 
the  locality  allow  but  one  claim  to  be  taken 
by  one  man  and,  after  this  consolidation,  a 
person  should  go  upon  the  consolidated  claim 
to  worK,  without  authority  from  the  owner, 
his  possession  might  be  referred  to  the  par- 
ticular claim  upon  which  he  entered,  and  not 
to  the  whole  tract;  and  whether  the  ques- 
tion might  not  be  one  of  intent;  and  whether 
the  presumption  would  not  be,  that  he  meant 
to  appropriate  onl^  the  quantity  allowed  by 
the  rules  of  the  vicinage,  query. — ^English  v. 
Johnson,  17  Cal.  107,  76  Am.  Dec.  574. 

Book  of  mining  records  is  admissible  to 
show  compliance  with  rules  of  the  mining 
district,  and  this  particular  entry  admissible 
to  show  compliance  with  the  miners'  rule  re- 
quiring transfers  to  be  recorded. — ^Attwood 
V.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567. 

The  entry  of  the  sale  of  a  mining  claim 
made  by  the  recorder  of  a  mining  district,  in 
a  book  kept  for  the  record  and  transfer  of 
mining  claims,  and  authorized  by  the  mining 
customs  and  laws  in  force  in  the  district 
where  the  claim  is  situated,  is  admissible  in 
evidence  to  prove  the  sale  of  the  claim,  un- 
less objected  to.  Such  entry  is  at  least  sec- 
ondary evidence  of  the  sale. — St.  John  v. 
Kidd,  26  Cal.  263. 

Evidence  that  before  the  first  location  of 
plaintiffs'  claim  the  land  was  unoccupied  by 
anybody,  and  was  vacant  government  land; 
that  before  their  second  location  plaintiffs 
worked  the  claim  for  several  years,  placed 
stakes  around  it,  sunk  a  shaft,  and  took  out 
rock;  and  that  when  they  made  the  (Second 
location  they  found  the  stakes,  shaft,  and 
claim  in  substantially  the  same  condition  as 
when  they  left  it — is  sufficient  to  show  that 
the  land  was  vacant  public  land  when  the 
second  location  was  made,  as  against  a  sub- 
sequent locator  asserting  no  title  antedating 
his  location.-— Conway  v.  Hart,  129  Cal.  480, 
62  Pac.  44. 

Plaintiff's  employee  testified  that  he  went 
on  the  mining  claim  December  30th,  and 
commenced  work  thereon  on  the  31st.  The 
merchant  of  whom  he  purchased  supplies  tes-. 
tifled  that  they  were  aelivered  on  the  claim 
to  such  employee  on  the  30th.     Defendant 


and  another  testified  that  they  went  on  the 
claim  and  around  its  boundaries  on  the  Slit, 
and  saw  no  one  working  there ,  but  did  not 
go  where  the  employee  said  he  was  at  work. 
Held,  that  the  testimony  of  the  employee 
that  he  worked  there  on  the  31st  was  nncoa- 
tradicted. — Emerson  v.  McWhirter,  133  Cal. 
510,  65  Pac.  1036. 

Where  there  is  no  dispute  as  to  the  original 
staking  of  the  ground  by  the  surveyor,  the 
fact  that  some  of  the  stakes  were  found 
rotted  away  and  gone  eight  years  later, 
raises  no  presumption  against  the  validity  of 
the  location. — ^Temescal  Oil  Mining  etc  Co.  v. 
Salcido,  137  Cal.  211,  69  Pac.  1010. 

In  trespass  consisting  of  the  extraction  of 
ore  from  plaintiffs'  mining  ground,  a  map  un- 
supported by  the  evidence  of  any  person 
knowing  the  position  of  the  monuments  which 
defined  the  lines  drawn  thereon  and  which 
departed  from  the  data  established  by  plain- 
tiffs' best  evidence  held  ineffective. — Daggett 
V.  Treka  Min.  etc.  Co.,  149  CaL  357,  86  Pac. 
968. 

Where  there  was  no  evidence  to  show  that 
the  location  of  the  end  lines  included  the 
disputed  ground,  or  that  the  end  lines  in- 
cluding it  were  located  as  parallel,  the  ver- 
dict in  favor  of  the  plaintiff  for  nominal 
damages  was  entirely  unsupported  by  the 
evidence,  and  cannot  be  permitted  to  stand. 
Daggett  V.  Treka  Min.  etc.  Co.,  149  Cal.  357, 
86  Pac.  968. 

The  burden  was  upon  plaintiffs  to  estab- 
lish the  identity  of  the  vein  trespassed  tti>on 
with  that  having  its  apex  in  plaintiffs'  claim, 
but  in  establishing  it  they  were  not  required 
to  trace  or  open  the  workings.  Held,  that 
the  burden  of  proof  was  suffiLcientiy  sup- 
ported to  sustain  a  finding  as  to  the  ideatitj 
of  the  vein. — Daggett  v.  Treka  Min.  etc.  Co., 
149  Cal.  357,  86  Pac.  968. 

No  presumption  can  be  indulged  that  old 
claims  which  have  been  worked  for  years, 
and  upon  which  no  sufficient  boundary  marks 
can  be  found,  must  have  been  properly  de- 
fined by  visible  monuments,  which  have  been 
removed  and  destroyed,  either  by  fraud  or 
by  the  action  of  the  elements.  Such  pre- 
sumption is  contrary  to  the  policy  of  the 
mining  law,  which  requires  boundaries  to  be 
clearly  defined  by  monuments,  to  enable  sub- 
sequent claimants  to  locate  with  safety  upon 
the  residue  by  preventing  the  swinging  and 
floating  of  earlier  locations.  To  subserve 
this  policy,  and  as  matter  of  simple  justice, 
the  locators  are  required  not  only  to  mark 
their  location  when  made,  but  also  to  use  rea- 
sonable diligence  in  preserving  and  restoring 
their  boundary  monuments,  as  occasion  may 
require. — ^Daggett  v.  Treka  Min.  etc.  Co.,  149 
Cal.  357,  86  Pac.  968. 

Certified  copies  from  the  record  of  the 
notices  of  location,  if  there  is  no  law  behind 
then^  to  give  them  effect,  are  not  competent 
evidence  to  prove  even  that  they  had  bees 
posted  on  the  ground,  and  are  much  leas  eom- 
petent  to  prove  the  actual  erection  of  the 
monuments    therein    called    for.    The    only 
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competent  evidence  of  the  marking  of  bound- 
aries is  that  of  witnesses  who  saw  the  monu- 
ments placed,  or  who  saw  them  standing  after 
being  placed. — Daggett  ▼.  Yreka  Min.  etc. 
Co.,  149  Cal.  357,  86  Pac.  968. 

Where  portions  of  the  old  monuments  are 
found  upon  the  ground,  and  objection  to  the 
admission  of  certified  copies  of  the  notices 
of  location  was  waived,  thej  must  be  treated 
as  evidence  in  the  case,  so  far  as  thej  tend 
to  prove,  together  with  the  remaining  monu- 
ments on  the  ground,  that  the  boundaries 
were  properly  marked  at  the  time  of  loca- 
tion. In  this  view  they  are  to  be  considered 
as  determining  at  most  what  they  state; 
and  where  they  establish  parallel  end  lines 
which  do  not  include  the  ground  in  dispute, 
they  must  be  given  that  effect. — Daggett  v. 
Treka  Min.  etc.  Co.,  149  Cal.  357,  86  Pac.  968. 

A  map  showing  a  swinging  location  to  in- 
dnde  the  ground  in  dispute,  which  departs 
from  the  notices  of  location  and  the  existing 
monuments  and  the  croppings  of  the  vein  at 
every  point  except  the  point  of  beginning, 
and  instead  of  a  square  location  of  about 
fifteen  hundred  feet  in  length  and  six  hun- 
dred feet  in  width,  as  originally  intended, 
makes  a  lozenge -shaped  location,  with  end 
lines  seven  hundred  and  twenty  feet  long 
instead  of  six  hundred  feet,  and  side  lines 
eleven  hundred  and  eighty-eight  feet  long, 
and  thus  departs  widely  from  the  certain  data 
established  by  the  best  evidence  plaintiffs 
have  to  offer  to  prove  the  original  location 
of  their  claims,  cannot  be  accepted  as  any 
evidence  of  such  location. — Daggett  v.  Yreka 
Kin.  etc.  Co.,  149  Cal.  357,  86  Pac.  968. 

Where  plaintiff  claimed  under  location  of 
veins  made  after  the  application  for  the 
placer  patent,  and  failed  to  prove  that  any 
of  the  veins  claimed  by  him  could  ever  be 
expected  to  pay  the  cost  of  extracting  the 
same,  and  there  was  a  preponderance  of  evi- 
dence that  at  the  date  of  such  application 
they  were  generally  regarded  as  valueless, 
and  have  since  proven  to  be  so,  the  finding 
against  plaintiff's  claim  and  in  favor  of  the 
defendant  is  supported  by  the  evidence. — 
Mutehmor  v.  McCarty,  149  Cal.  603,  87  Pac. 
85. 

Evidence  of  the  finding  on  the  land  of 
''eome  oil  sand  stained  with  oil  and  a  ridge 
of  fossil,"  and  that  oil  had  been  discovered 
in  neighboring  locations,  the  nearest  well 
being  two  miles  distant,  and  that  the  geologi- 
cal formation  indicated  the  probable  exist- 
enee  of  oil-bearing  strata  in  the  claim,  is  in- 
aufiieient  to  constitute  a  discovery. — New 
England  Coalinga  Oil  Co.  v.  Congdon,  152 
Cal.  211,  92  Pac.  180. 

The  question  as  to  whether  the  doing  of 
snfiSeient  work  upon  one  of  several  claims 
held  in  common  is  done  in  good  faith  and 
has  a  tendency  to  benefit  the  other  claims  is 
one  of  fact  to  be  determined  by  the  jury. — 
Biff  Three  Min.  ft  Mill.  Co.  v.  Hamilton,  157 
Cal.  130,  137  Am.  St.  Bep.  118,  107  Pac.  301. 

Wliether  or  not  the  assessment  work  done 
en  a  claim  was  actually  paid  for  ia  immate- 


rial and  entitled  to  no  weight. — ^Big  Three 
Min.  ft  Mill.  Co.  v.  Hamilton,  157  Cal.  130, 
137  Am.  St.  Bep.  118,  107  Pac.  301. 

In  the  absence  of  evidence  as  to  the  cus- 
tom of  miners  in  a  particular  district  and  at 
a  particular  time  respecting  the  steps  neces- 
sary to  the  location  of  a  mining  claim,  it 
must  be  presumed  that  the  United  States  law 
governed  all  locations  at  that  time. — ^Ander- 
son V.  Caughey,  3  Cal.  App.  22,  84  Pac.  223. 

In  an  action  to  quiet  title  to  quarts  mining 
land,  evidence  held  sufficient  to  sustain  a 
finding  that  the  necessary  assessment  work 
for  a  certain  year  was  done. — Anderson  v. 
Caughey,  3  Cal.  App.  22,  84  Pac.  223. 

Evidence  in  an  action  to  quiet  title  to  a 
mining  claim  held  sufficient  to  sustain  a  find- 
ing as  to  the  amount  of  work  and  improve- 
ments done  by  defendant  during  1903  and 
1904.— Gear  ▼.  Ford,  4  Cal.  App.  556,  88  Pac. 
600. 

Where  the  evidence  between  plaintiff  and 
defendant  was  sharply  confiicting  as  to 
whether  plaintiff  pointed  out  his  discovered 
mine  as  situated  on  the  patented  land  or  not, 
the  admission  of  evidence  for  the  defendant 
to  corroborate  him,  by  testimony  that  the 
north  line  of  the  patented  property  was  "by 
public  reputation"  far  enough  north  to  take 
in  the  discovered  mine,  was  irrelevant,  and 
the  plaintiff's  objection  thereto  should  have 
been  sustained. — Stewart  v.  Douglass,  9  Cal. 
App.  712,  100  Pac.  711. 

§43.    Bis^htB  aoinlred  bj  Teln  cr  lode  loc»- 
tion  in  genand. 

Though  the  fee  of  the  land  be  in  the  ffov- 
ernment,  the  owner  of  a  mining  claim  has, 
under  the  superior  title,  in  practical  effect, 
a  vested  title  and  exclusive  right  in  the 
mine  that  will  enable  him  to  protect  it 
against  all  but  the  true  owner,  as  if  he  had 
the  fee  in  the  land. — ^Merced  Min.  Co.  v.  Fre- 
mont, 7  Cal.  317,  68  Am.  Dec.  262. 

A  party  who  takes  up,  for  mining  purposes, 
a  claim  that  has  been  and  still  is  used  as  a 
place  of  deposit  for  tailings  by  another,  will 
be  subject  to  the  prior  right  of  deposit;  but 
the  claim  of  the  miner  will  not  be  subject 
to  those  who  come  after  him. — O'Keiffe  v. 
Cunningham,  9  Cal.  589. 

The  right  to  a  mining  claim  vests  by  a  tak- 
ing in  accordance  with  the  local  rules,  and 
the  failure  to  complj^  with  any  one  of  the 
rules  does  not  divest  it. — ^McGarrity  v.  Bying- 
ton,  12  Cal.  426. 

In  this  state,  claims  to  public  mineral  lands 
are  for  most  purposes  considered  freehold 
estates. — Merritt  v.  Judd,  14  Cal.  59. 

A  mere  occupation  of  public  land  by  per- 
sons mining  thereon  does  not  prevent  the 
United  States  from  granting  the  land  to 
others  by  patent,  and  the  miners  would  have 
no  rights  against  such  patentee. — ^Boggs  v* 
Merced  Min.  Co.,  14  Cal.  279. 
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A  person  who  is  in  eonstruetiTe  lawfnl 
possession  of  a  mining  claim,  even  though  he 
is  not  the  rightful  owner,  may  maintain  tres- 
pass against  one  who  merely  sets  up  title  in 
a  third  person  under  whom  he  does  not  claim. 
Attwood  y.  Fricoty  17  Gal.  37,  76  Am.  Dec. 
567. 

Possession  taken  of  a  mining  claim,  without 
reference  to  mining  rules,  is  sufficient,  as 
against  one  entering  by  no  better  title,  to 
support  a  suit  for  the  recorery  thereof.  Such 
possession  need  not  be  evidenced  by  actual 
mclosures.  Actual,  visible,  and  notorious 
boundaries,  within  which  plaintiff  is  work- 
ing, are  sufficient  as  against  one  entering 
without  title.  Going  onto  the  lead  to  work 
it,  or  working  in  the  proximity,  and  in  direct 
relation  to  the  claim,  with  the  object  of  ex- 
tracting minerals  from  it,  amounts  to  posses- 
sion within  the  meaning  of  the  mining  rule. — 
English  V.  Johnson,  17  Cal.  107,  76  Am.  Dee. 
674. 

The  rules  of  the  law  relating  to  estoppel  in 
pais  as  to  mining  ground  are  the  same  as 
those  applying  to  other  real  estate  claimed 
under  a  similar  kind  of  title.  Hence,  in  or- 
der to  stop  a  locator  from  asserting  his  title 
against  one  whom  he  has  allowed  to  enter 
and  make  valuable  improvements  on  the 
claim,  it  must  appear  that  the  true  owner's 
silence  amounted  to  a  fraud  on  the  other. — 
Kelly  V.  Taylor,  23  Cal.  11. 

Persons  who  have  appropriated  a  mining 
claim  on  lands  of  the  United  States  are,  as 
between  themselves  and  all  other  persons, 
except  the  United  States,  the  owners  of  the 
land  and  the  mines  therein. — ^Hughes  v.  Dev- 
lin, 23  Gal.  501. 

Mere  right  to  mine  in  land  of  another  is 
an  indivisible  incorporeal  hereditament. — 
Hughes  V.  Devlin,  23  Gal.  501,  506. 

A  mere  possessor  of  mineral  land  owned  by 
the  United  States,  who  has  no  title  under  act 
of  Gongress,  has  no  right  thereto  as  against 
a  grantee  of  the  United  States. — ^Doran  ▼. 
Gentral  Pac.  B.  Go.,  24  Gal.  245. 

If  a  discoverer  of  a  mineral  lode  locates 
the  same  in  accordance  with  the  mining  cus- 
toms of  the  district,  by  placing  upon  the 
lode  a  notice  that  he  and  certain  others  (giv- 
ing their  names)  claim  the  same  for  them- 
selves, and  enters  upon  and  works  the  same 
thereunder,  such  location  and  entry  gives 
such  other  parties  a  vested  right  as  tenants 
in  common  in  said  lode,  although  they  do 
not  know  that  the  location  has  been  made 
in  their  names;  and  the  discoverer  cannot 
divest  such  rights  of  the  others  without  their 
consent,  by  taking  away  the  notice  and 
putting  another  in  its  place,  with  other  names 
in  it. — Morton  v.  Solambo  Gopper  Min.  Go., 
26  Gal.  527. 

Where  miners  engaged  in  washing  their 
mining  claims  with  water  abandoned  the 
water  and  tailings  which  pass  from  their 
grounds,  any  other  persons  may  appropriate 
the  same  to  their  own  use;  but  tneir  right 
thereto  is  contingent  upon  the  fact  of  con- 


tinual abandonment,  as  the  persona  so  aban- 
doning are  under  no  obligation  to  continue 
the  abandonment. — ^Dougherty  v.  Creary,  30 
Gal.  290,  89  Am.  Dec.  116. 

The  owner  of  an  undivided  interest  in  a 
mine  is  entitled  to  the  possession  of  the 
whole  thereof,  as  against  one  who  has  not 
title  to  any  portion  of  the  mine. — Melton  v. 
Lambard,  51  Gal.  258. 

As  against  a  mere  trespasser,  one  in  posses- 
sion of  public  mineral  land  will  be  presumed 
to  be  the  owner. — ^Brandt  v.  Wheaton,  52 
Gal.  430. 

Entrv  upon  a  mininff  claim  in  actual  posses- 
sion of  another  for  tne  purpose  of  locating 
it  is  unlawful. — ^Phenix  Mill  k  M.  Go.  v. 
Lawrence,  55  Gal.  143. 

Mere  occupation  and  working  of  mineral 
lands  belonging  to  the  United  States  under 
neither  law  nor  local  custom  does  not  confer 
a  right  to  possession  as  against  one  who 
afterward  has  peaceably  located  a  claim 
under  the  law. — ^HorsweU  v.  Buiz,  67  CsL 
111,  7  Pac.  197. 

Under  Bevised  Statutes  of  the  United 
States,  section  2332,  providing  that,  where 
a  person  holds  and  works  a  mining  claim  for 
the  time  prescribed  by  the  statute  of  limita- 
tions for  mininff  claims  of  the  state  in  which 
it  is  situated,  he  may  obtain  a  patent,  *iB 
the  absence  of  any  adverse  claim,"  such 
possession  and  working  for  the  statutoij 
period,  before  the  adverse  right  exists,  is 
equiviuent  to  a  location  under  the  acts  of 
Gongress. — Altoona  Quicksilver  Min.  Go,  ▼. 
Integral  Quicksilver  Min.  Go.,  114  GaL  100, 
45  Pac.  1047. 

Any  rights  acquired  by  a  discovery  of  min- 
eral on  a  mining  claim  subsequent  to  the  con- 
struction of  a  ditch  across  the  claim  by  a 
third  person  are  subject  to  the  easement  of 
the  ditch,  and  to  its  owner's  rights  as  a 
prior  appropriator.^ — ^Tuolumne  Gonsol.  Mia. 
Go.  V.  Maier,  134  Gal.  583,  66  Pac.  863. 

Whether  or  not  a  previous  location  of  a 
mining  claim  maj  be  made  valid  by  a  subse- 
quent discovery  of  mineral  thereon,  the  land 
remains  government  land  up  to  the  time  of 
such  discovery,  and  the  location  dates  there- 
from.— Tuolumne  Gonsol.  Min.  Go.  v.  Maier, 
134  Gal.  583,  66  Pac.  863. 

One  who  in  good  faith  makes  his  location, 
remains  in  possession,  and  with  due  diligence 
prosecutes  his  work  toward  a  discovery  is 
fully  protected  against  all  forms  of  forcible, 
fraudulent,  surreptitious,  or  clandestine  en- 
tries or  intrusions  upon  his  possession.  An 
entry  for  location  upon  a  previously  located 
claim  must  always  be  peaceable,  open  and 
above  board,  and  made  in  good  faith,  or  no 
right  can  be  founded  upon  it. — MiUer  v. 
Ghrisman,  140  Gal.  440,  98  Am.  St.  Bep.  63. 
73  Pac.  1083,  74  Pac.  444. 

While  it  is  true  that  any  competent  locator 
for  the  purpose  of  initiating  a  location  for 
himself  may  enter  upon  mineral  land  of  the 
United  States  which  is  not  covered  by  a  valid 
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inbsiBting  location,  even  though  it  is  in  the 
actual  possession  of  another,  still  such  entry 
must  be  peaceable  and  in  good  faith. — ^Little 
Sespe  Consol.  Oil  Co.  ▼.  Bacigalupi,  167  Cal. 
381,   139  Pae.  802. 

Possession  alone  is  adequate  title  as  against 
a  mere  intruder  or  trespasser  entering  upon 
that  possession  without  color  of  title. — Little 
Sespe  Consol.  Oil  Co.  v.  Bacigalupi,  167  Cal. 
381,   139  Pac.  802. 

In  this  action  to  recover  possession  of  cer- 
tain oil  lands,  the  undisputed  findings  of  the 
court  are  that  the  respondent  was  in  the 
aetual  possession  and  occupancy  of  the  prop- 
erty after  the  discovery  by  it  of  oil  therein 
when  the  appellants  in  bad  faith,  with  full 
knowledge  of  these  facts,  and  without  any 
right  or  color  of  title,  ousted  the  respondent, 
and  although  it  may  be  conceded  that  the 
location  under  which  the  respondent  was  in 
possession  was  invalid,  still  being  in  the  actual 
possession  after  discovery,  which  is  essential 
to  perfect  any  mineral  location,  and  which 
was  the  only  discovery  made  under  either  the 
locations  of  1887,  or  that  of  1895,  the  land 
was  not  open  and  unoccupied  mineral  land 
which  warranted  the  appellants  in  the  face 
of  such  knowledge  of  the  respondent's  actual 
possession,  to  invade  such  possession,  oust  the 
respondent  therefrom,  and  under  such  entry 
attempt  to  initiate  a  location  of  the  property. 
Little  Sespe  Consol.  Oil  Co.  v.  Bacigalupi,  167 
Cal.  381,  139  Pac.  802. 

An  intrusion  under  such  circumstances  by 
appellants  constitutes  them  naked  trespassers 
who  are  in  no  position  to  raise  any  issue  what- 
ever upon  the  question  of  title  under  which 
respondent  held  its  possession  of  the  prop- 
erty.— Little  Sespe  Consol.  Oil  Co.  v.  Baci- 
galupi, 167  Cal.  381,  139  Pac.  802. 

It  does  not  follow  that  the  location  of  a 
mining  claim  is  invalid  where  the  locator  in- 
cludes within  the  boundaries  of  his  claim 
more  than  the  law  permits.  "He  is  entitled 
nevertheless  to  hold  to  the  limit  which  the 
law  authorizes  within  the  limits  laid  out,  and 
only  the  territory  embraced  within  his  bound- 
aries which  is  in  excess  of  these  limits  is  to 
be  rejected.^ — ^Madeira  v.  Sonoma  Magnesite 
Co.,  20  Cal.  App.  719,  130  Pac.  175. 

The  cases  which  protect  the  locator  where 
he  exceeds  the  legal  lateral  limits  are  cases 
where  he  has  marked  his  point  of  discovery 
and  lode  line  and  has  made  what  would  other- 
wise be  required  in  making  a  valid  location 
under  section  2324  of  the  United  States  Stat- 
utes (U.  S.  Comp.  Stats.  1901,  p.  1426),  which 
provides  that  the  location  must  be  distinctly 
marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced. — ^Madeira  v.  Sonoma 
Magnesite  Co.,  20  Cal.  App.  719,  130  Pac.  175. 

A  mineral  locator  cannot  bo  deprived  of 
his  inchoate  rights  by  the  tortious  acts  of 
others,  nor  can  an  intruder  and  trespasser 
initiate  any  rights  which  will  defeat  those  of 
a  prior  discoverer. — Gobert  v.  Butterfield,  23 
CaL  App.  1,  136  Pac.  516. 


Cross  or  intersecting  lodes,  what  in- 
cluded in  mineral  patents  and  what 
rights  vest  in  the  patentee.  83  Am. 
St.  Bep.  41. 

Necessity  of  adversing  in  case  of  veins 
intersecting,  crossing,  or  uniting.  50^ 
L.  B.  A.  212. 

Veins  intersecting  or  crossing  generally^ 
50  L.  B.  A.  209. 

Veins  uniting.    50  L.  B.  A.  212. 

S  44.    Veins  with  apex  within  dalntf. 

Where  a  valid  location  is  made  upon  a 
vein  or  lode  discovered,  the  locator  is  not 
only  entitled  to  the  vein  discovered,  but  to 
every  other  vein  and  lode  throughout  its  en- 
tire depth,  the  top  or  apex  of  which  lies 
within  the  surface  lines  of  the  claim  extended 
vertically  downwards,  to  which  no  right  had 
attached  in  favor  of  other,  parties  at  the 
time  the  location  became  valid,  although  such 
veins  or  lodes  may  so  far  depart  from  a  per- 
pendicular as  to  extend  outside  of  the  ver- 
tical side  lines. — North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  1  Fed.  522,  6  Sawy.  299. 
New  trial  denied,  11  Fed.  125,  6  Sawy.  503; 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min.  Co., 
11  Fed.  666,  7  Sawy.  96. 

Apex  with  reference  to  discovery  and 
holding  surface.  7  L.  B.  A.  (N.  S.) 
824. 

Bight  to  follow  vein  on  dip  beyond  sur- 
face lines.    53  L.  B.  A.  491. 

§45.    Eztralateral  zlghti  under  vein  or  lode 
location. 

First  locator  cannot  prevent  working  of 
contiguous  claims  further  than  necessary  to 
protect  his  own  rights. — Correa  v.  Frietas,  42 
Cal.  339. 

When  two  claims  adjoin  one  another  end 
to  end,  the  north  end  line  of  one  being  iden- 
tical with  the  south  end  line  of  the  other  for 
part  of  their  length,  but  diverging  from  one 
another  for  the  rest  of  their  length,  and  the 
vein  passes  out  of  one  claim  into  the  other 
at  a  spot  where  the  end  lines  are  identical, 
the  two  claims  together  own  all  the  vein  on 
its  dip  from  this  point,  and  the  fact  that 
there  is  a  triangular  piece  of  ground  partially 
separating  the  ends  of  their  claims  does  not 
prevent  them,  as  against  a  third  claim,  from 
following  the  dip  of  the  vein  under  such  tri- 
angle.— Champion  Min.  Co.  v.  Consolidated 
Wyoming  Gold  Min.  Co.,  75  Cal.  78,  16  Pac. 
513. 

A  locator  has  the  right  to  follow  his  vein 
down  on  the  dip  beyond  his  side  lines,  even 
if  his  end  lines  were  not  parallel,  but  only 
substantially  so.  It  is  sufficient  if,  within 
a  year,  or  other  reasonable  time,  after  loca- 
tion, the  end  lines  are  corrected,  so  as  to  be 
parallel,  without  including  any  new  ground.—* 
Doe  V.  Sanger,  83  Cal.  203,  23  Pac.  365. 

Bevised  Statutes  of  the  United  States,  sec- 
tion  2322,  giving  locators  of  quartz  claims 
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exclusiye  possession  of  all  tbe  surface  within 
their  location  lines,  and  the  entire  depth  of 
all  veins  whose  apex  is  within  the  surface 
lines  extended  vertiealljy  is  not  repealed  by 
section  2336,  providing  that,  where  two  or 
more  veins  cross  each  other,  the  prior  loca- 
tion shall  have  all  ore  within  the  space  of 
intersection,  but  the  latter  shall  have  right 
of  way  for  working  through  said  space,  since 
the  latter  section  may  well  apply  to  ledge 
locations  made  before  May  10,  1872,  and  to 
possible  intersections  on  the  dip:  and  the  for- 
mer still  stand  to  preserve  to  the  prior  loca- 
tor, under  federal  laws,  the  ownership  of  a 
vein  crossing  his  on  the  strike,  whose  apex 
is  within  his  surface  lines. — ^Wilhelm  v.  Sil- 
vester, 101  Cal.  358,  35  Pac.  997. 

Act  of  Congress,  1866,  in  relation  to  min- 
ing locations,  granted  extralateral  rights,  but 
did  not  require  the  end  lines  of  locations  to 
be  paralleL  Act  of  Congress,  May  10,  1872, 
also  granted  extralateral  rights,  but  required 
the  end  lines  to  run  parallel  to  each  other, 
and  confirmed  the  rights  of  locators  under 
former  laws.  Plaintiff's  location  and  its  ap- 
plication for  a  patent  were  made  under  the 
act  of  1866,  but  patent  did  not  issue  till 
subsequent  to  the  act  of  1872.  Held,  that 
the  nonparallelism  of  its  end  lines  did  not 
deprive  plaintiff  of  the  right  to  follow  its 
vein  on  the  dip  beyond  the  side  lines  of  the 
surface  location. — Argonaut  Min.  Co.  v.  Ken- 
nedy Min.  etc.  Co.,  131  CaL  15,  82  Am.  St. 
Bep.  317,  63  Pac.  148. 

Act  of  Congress  of  May  10,  1872.  section  3 
provides  that  locators  of  mining  claims  shall 
have  certain  lodes  through  their  entire  depth, 
though  they  may  extend  outside  the  vertical 
side  lines  of  the  location,  provided  that  such 
extralateral  rights  shall  only  extend  to  that 
part  of  the  vein  lying  between  vertical  planes 
through  the  end  lines  of  the  location,  and 
also  that  no  locator  shall  be  authorized  by 
the  right  to  the  dip  of  his  lode  to  enter  on 
the  surface  of  the  claim  of  another.  Held, 
that  the  proviso  did  not  grant  any  additional 
rights  to  one  claiming  a  location  under  a  pre- 
vious act,  since  it  does  not  purport  to  confer 
ownership  of  all  the  lode  between  such  ver- 
tical planes,  but  only  to  provide  that  no  one 
shall  pass  beyond  them. — Argonaut  Min.  Co. 
V.  Kennedy  Min.  ft  Mill.  Co.,  131  Cal.  15,  82 
Am.  St.  Bep.  317,  63  Pac.  148. 

Act  of  Congress  of  July  26,  1866,  chapter 
262,  14  Statutes,  252,  in  relation  to  the  loca- 
tion of  mines,  granted  extralateral  rig^hts, 
but  did  not  require  the  end  lines  of  locations 
to  be  parallel.  Act  of  Congress  May  12,  1872, 
chapter  162,  17  Statutes,  91,  also  granted  ex- 
tralateral rights,  required  the  end  lines  to 
run  parallel  to  each  other,  repealed  existing 
laws  relating  to  the  location  and  patent  of 
mining  claims,  but  excepted  from  its  repeal- 
ing operation  all  the  rights  of  locators  under 
prevloiu  lawf.  Plaintiff's  application  for  a 
patent  was  made  while  the  act  of  1866  and 
the  act  amendatory  thereof  of  July  9,  1870, 
ehapter  U^,  16  fitatutaa,  817,  were  in  force, 


and  was  pending  when  the  act  of  1872  was 
enacted,  awaiting  the  approval  of  the  sur- 
veyor general;  but  the  patent  did  not  is- 
sue untU  subsequent  to  that  act,  when  final 
payment  was  made.  The  patent  purported 
to  grant  the  mining  premises  described, 
"throughout  its  entire  depth,  although  it 
may  enter  the  land  adjoining,  provided  that 
the  right  of  possession  thereby  granted  of 
any  portion  of  the  vein,  outside  of  the  ver- 
tical side  lines  of  the  survey,  should  be  eon- 
fined  to  such  portions  thereof  as  lay  between 
vertical  planes  drawn  downward  tlurough  the 
end  lines  of  said  survey  at  the  surface,  so 
continued  in  their  own  direction  that  sueh 
vertical  planes  will  intersect  such  interior 
parts  of  such  vein,"  and  recited  that  the  pro- 
ceedings were  had  under  the  acts  of  1866, 
1870,  and  1872,  and  the  patent  was  issued 
in  conformity  with  such  acts.  Held,  that  the 
nonparallelism  of  the  end  lines  of  the  loca- 
tion did  not  deprive  plaintiff  of  the  right  to 
follow  its  vein  on  the  dip  beyond  the  side 
line  of  the  surface. — Central  Eureka  Min.  Co. 
V.  East  Central  Eureka  Min.  Co.,  146  Cal.  147, 
9  L.  B.  A.  (N.  S.)  940,  79  Pac.  834. 

A  mining  company  having  contracted  to 
purchase  a  strip  of  agricultural  land  adjoin- 
ing its  mine,  a  quitclaim  deed  to  another  of 
its  interest  in  the  "real  property  described 
in  said  contract,"  and  'lying  east  of  that 
certain  patented  mining  ground,"  described 
by  name,  did  not  convey  any  interest  in  the 
mine,  though  the  vein  thereof  dipped  beyond 
the  surface  line  of  the  survey  .—Central  En- 
reka  Min.  Co.  v.  East  Central  Eureka  Hin. 
Co.,  146  Cal.  147,  9  L.  B.  A.  (N.  8.)  940,  79 
Pac.  834. 

The  validity  of  the  location  of  qu&rtz-min- 
ing  claims  under  the  mining  law  of  May  10, 
1872,  depends  upon  a  substantial  compliance 
by  the  locator  with  the  requirements  of  that 
act,  including  the  discovery  of  a  vein,  the 
marking  of  the  location  so  that  the  surface 
boundaries  can  be  readily  traced,  and,  if  the 
locator  is  to  acquire  any  extralateral  rights 
on  the  dip  of  Uie  vein,  that  the  end  lines  of 
his  location  should  be  parallel. — Daggett  v. 
Yreka  Min.  etc.  Co.,  149  Cal.  357,  86  Pac.  968 

Mining  claims  located  in  January,  1884,  in 
order  to  be  entitled  to  extralateral  rights,* 
must  have  been  located  on  discovery  vein, 
the  location  must  have  been  so  marked  that 
it  could  be  easily  traced,  and  the  end  lines 
of  the  surface  location  must  have  been  paral- 
lel.—Daggett  V.  Yreka  Min.  etc.  Co.,  149  CaL 
357,  86  Pac.  968. 

Where  the  vein  in  the  course  of  its  strike 
passes  out  of  the  side  line  of  the  location, 
and  so  continues  for  some  distance  and  then 
returns  within  the  side  line,  no  extralateral 
rights  are  acquired  as  to  the  segment  of  the 
vein,  the  apex  of  which  is  outside  of  such 
side  line.— McElUgott  v.  Krogh,  151  Cal.  126, 
90  Pac.  823. 

In  a  controversy  involving  the  extralateral 
rights  of  the  locators  of  a  lode  claim,  the 
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qoettion  whether  the  locators  were  or  were 
not  entitled  to  extralateral  rights  beeause 
the  end  lines  of  their  claim  were  not  paral- 
lel will  not  be  determined  on  appeal,  when 
the  findings  are  conflicting  as  to  the  fact  ot 
the  parallelism  of  the  end  lines. — McElligott 
T.  Krogh,  151  Cal.  126,  90  Pac.  823. 

Extralateral  rights  under  patent  to  min- 
ing claim.  58  Am.  St.  Bep.  263;  66 
C.  C.  A.  311;  50  L.  B.  A.  209:  53  L.  B. 
A.  491. 

§  46.    Tnimel  and  placer  locatlonB  in  generaL 

It  is  essential  to  the  validity  of  a  placer 
mining  claim  made  in  1856  that  it  be  staked 
off  and  surrounded  by  a  ditch,  as  required  by 
the  mining  rules  and  regulations  of  the  dis- 
trict.— Myers  ▼.  Spooner,  56  Cal.  257. 

"Placer"  claims  include  all  forms  of  de- 
posits excepting  veins  of  quartz  or  other  rock 
in  place.— Gregory  v.  Pershbaker,  73  Cal.  109, 
14  Pac.  401. 

Deposit  of  gold-bearing  gravel  is  "placer," 
though  it  lies  between  clearly  defined  strata 
of  rock. — Gregory  v.  Pershbaker,  73  Cal.  109, 
115,  14  Pac.  401. 

Occupancy  by  a  tunnel  extends  only  to 
space  within  walls  of  tunnel. — Gregory  v. 
Pershbaker,  73  Cal.  109,  116,  14  Pac.  401. 

Bevised  Statutes  of  the  United  States,  sec- 
tion 2324,  providing  that  upon  entering  a 
mining  claim,  ''the  location  must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced,"  requires  the  bound- 
aries of  a  placer  claim  to  be  thus  marked, 
though  the  claim  is  coextensive  with  a  legal 
subdivision  of  land  surveyed  under  the  gov- 
ernment system;  and  though  sections  2329 
and  2331  provide  that  the  entry  of  land  so 
eurveyed  shall,  as  to  its  exterior  limits,  con- 
form to  legal  subdivisions,  and  that,  where 
placer  claims  are  upon  surveyed  lands,  and 
conform  to  the  legal  subdivisions,  no  further 
survey  or  plat  shall  be  required. — White  v. 
Lee,  78  Cal.  593,  12  Am.  St.  Bep.  115,  21  Pac. 
863. 

Failure  to  mark  boundaries  invalidates  an 
Attempted  location  of  a  placer  mining  claim. 
Anthony  v.  Jillson,  83  CaL  296,  23  Pac.  419. 

Notices  of  location  which  state  that  the 
undersigned  had  located  the  ground  for  bor- 
ate mining  purposes,  and  describing  the 
claims  as  fifteen  hundred  feet  long  by  six 
hundred  feet  wide,  are  good  notices  of  loca- 
tion of  placer  claims,  there  being  no  differ- 
ence between  placer  and  lode  locations  in 
this  regard. — ^McCann  v.  McMillan,  129  Cal. 
350,  62  Pac.  31. 

Defendant  M.  and  C.  purchased  certain 
mining  claims  on  December  28,  1896,  and  on 
the  30th  went  to  examine  them.  No  assess- 
ment work  had  been  done  since  January  1, 
1896.  Disappointed  in  the  claims,  they  de- 
cided to  abandon  them,  but,  without  leaving 
the    spot,   and   within  ten  minutet  of    the 


alleged  abandonment,  relocated  the  claims  in 
the  name  of  defendant  B.  C.  testified  that 
"we"  had  men  at  work  there  on  January 
22,  1897.  M.  testified  that  he  "was  there  in 
possession"  of  the  claims  in  January,  Feb- 
ruary, and  April,  1897.  There  was  no  evi- 
dence that  B.,  who  lived  in  New  York,  was 
ever  informed  that  the  claims  had  been  re- 
located in  his  name,  or  that  any  work  was 
being  done  for  him,  or  that  M.  and  C.  were 
his  agents.  M.'s  answer  disclaimed  all  in- 
terest in  the  premises,  and  B.'s  answer  was 
verified  by  M.,  not  as  B.'s  agent,  but  as  one 
of  the  defendants.  Held,  that  a  finding  that 
there  was  no  abandonment  by  M.  and  C.  on 
December  30th,  was  justified. — McCann  v. 
McMillan,  129  Cal.  350,  62  Pac.  31. 

In  an  action  to  quiet  title  to  a  placer  min- 
ing claim,  the  court  found  that,  at  the  date 
of  the  location  under  which  plaintiffs  claimed, 
the  land  was  vacant  public  land,  and  that 
plaintiffs'  predecessors  located  the  premises 
as  a  placer  mining  claim,  pursuant  to  the 
United  States  statutes,  and  performed  the 
acts  necessary  to  effect  a  valid  location,  and 
that  plaintiffs  were  the  owners  of  the  land. 
Another  finding  stated  that,  in  making  the 
location,  it  was  the  intention  of  plaintiffs' 
predecessors  to  include  the  bed  of  what  they 
believed  to  be  an  old  river  channel  or  gravel 
deposit  lying  beneath  the  surface,  and,  in 
order  to  take  in  that  channel,  and  not  in- 
clude ground  of  no  value  for  mining,  their 
location  could  not  conform  to  the  United 
States  system  of  public  land  surveys,  but  did 
conform  as  near  as  was  practicable.  Held, 
that  the  latter  finding  did  not  nullify  the 
former  one,  as  to  the  validity  of  the  location, 
inasmuch  as,  even  if  the  latter  finding  were 
construed  as  a  finding  that  the  location  was 
based  entirely  upon  the  opinion  of  the  loca- 
tors as  to  the  situation  of  the  mineral  de- 
posits and  the  value  of  the  land  for  mining, 
the  location  might  still  have  actually  in- 
eluded  lands  viJuable  for  mining,  and  ex- 
cluded those  not  valuable. — Mitchell  v. 
Hutchinson,  142  Cal.  404,  76  Pac.  55. 

Under  Bevised  Statutes  of  the  United 
States,  sections  2329,  2331  (U.  S.  Comp.  Stats. 
1901,  p.  1432),  requiring  placer  claims  to  con- 
form to  the  lines  of  the  public  survey,  they 
are  required  to  so  conform  only  where  it 
is  reasonably  practicable,  and  otherwise  it  ia 
sufficient  if  they  conform  as  near  as  is  rea- 
sonably practicable. — Mitchell  v.  Hutchinson, 
142  Cal.  404,  76  Pac.  55. 

Bevised  Statutes  of  the  United  States,  sec- 
tion 2324  (U.  S.  Comp.  Stats.  1901,  p.  1426), 
provides  that  lode  locations  must  be  dis- 
tinctly marked  on  the  ground,  so  that  the 
boundaries  can  be  traced.  Section  2329 
(page  1432)  provides  that  placer  claims  shall 
be  subject  to  entry  and  patent  upon  similar 
proceedings  as  are  provided  for  lode  claims; 
but  where  the  lands  have  been  previously 
surveyed  by  the  United  States,  the  exterior 
limits  of  the  entry  shall  conform  to  the  legal 
subdivisions  of  the  public  lands.  Section 
2330  provides  for  the  subdivision  of  forty- 
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acre  tracts  into  ten-acre  tracts,  and  that  no 
location  shall  exceed  one  hundred  and  sixty 
acres  for  any  one  person.  Section  2331  pro- 
vides that,  where  placer  claims  are  npon  sur- 
veyed lands,  and  conform  to  legal  subdi- 
visions, no  further  survey  or  plat  shall  be 
required.  Section  2334  (page  1435)  provides 
for  the  survev  of  lode  claims,  and  for  the 
subdivision  of  placer  claims  into  smaller 
quantities  than  one  hundred  and  sixty  acres. 
Held,  that  it  is  contemplated  that  placer 
claims  will  ordinarily  be  sold  by  legal  sub- 
divisions, and  where  the  notice  states  that 
such  a  subdivision  has  been  located  as  a 
placer  claim  it  need  not  further  state  its 
boundaries,  noj  need  the  locator  place  stakes 
or  marks  on  the  ground  to  show  the  lines  of 
the  claim. — Kern  Oil  Co.  v.  Crawford,  143 
Cal.  298,  3  L.  B.  A.  (N.  S  )  993,  76  Pac.  1111. 

PlaintifTs  grantors  entered  on  a  quarter 
section  of  land,  with  intent  to  locate  a  placer 
mining  claim.  They  posted  notice  on  the 
land  claiming  snch  quarter  section,  and,  after 
due  preliminary  steps,  caused  survey  to  be 
made,  and  set  up  stakes  at  the  supposed  cor- 
ners, marked  "N.  £.  comer  section  32/'  and 
"S.  E.  comer  section  32,"  and  set  laths  be- 
tween them  to  mark  the  line.  These  stakes 
were  in  reality  some  distance  west  of  the 
true  line.  On  the  strip  between  the  true  line 
and  that  marked  by  plaintiff's  grantors,  de- 
fendant afterward  entered.  Held,  that  the 
notice  and  stakes  posted  by  plaintifTs  gran- 
tors were  sufficient  to  notify  defendant  that 
plaintiff's  claim  extended  to  the  whole  quar- 
ter section,  so  that  she  acquired  no  title  to 
the  strip  erroneously  omitted  from  the  boun- 
daries.— Kern  Oil  Co.  v.  Crawford,  143  Cal. 
298,  3  L.  B.  A.  (N.  S.)  993,  76  Pac.  1111. 

A  vein  or  lode  is  known  to  exist  within 
a  placer  location  within  Bevised  Statutes  of 
the  United  States,  section  2333  (U.  S.  Comp. 
Stats.  1901,  p.  1433),  when  its  existence  is 
known  to  the  placer  claimant,  or  is  gener- 
ally known  or  when  any  examination  of  the 
ground  sufficient  to  enable  the  placer  claim- 
ant to  make  oath  that  it  is  subject  to  location 
as  a  placer  claim  would  necessarily  disclose 
the  existence  of  the  vein. — Mutchmor  ▼.  Mc- 
Carty,  149  Cal.  603,  87  Pac.  85. 

Entertaining  applications,  and  granting 
patents,  for  lode  claims  after  issuance 
of  placer  patent.    50  L.  B.  A.  293. 

Expenditures  on  tunnel.    53  L.  B.  A.  799. 

Extent  of  tunnel  locator's  right  to  veins 
discovered  in  tunnel.     53  L.  B.  A.  795. 

Location  and  notice  of  tunnel  claim.  53 
L.  B.  A.  799. 

Lodes  or  veins  within  placer  claims.  50 
L.  B.  A.  289. 

Necessity  of  following  discovery  in  tun- 
nel by  location  on  surface.  53  L.  B.  A. 
795,  832. 

Precedence  as  between  tunnel  locator 
and  surface  locator.    53  L.  B.  A.  794. 

Bight  and  duty  of  tunnel  locator  to  "ad- 
verse" surface  locations;  meaning  of 
"line  of  tunnel/'  63  L.  B.  A.  796. 


Bight  to  locate  lode  claim  before  appli- 
cation for  placer  patent.  50  L.  B.  ]l. 
295. 

Statutory  authority  for  tunnel-Bite  loca- 
tions.    53  L.  B.  A.  794. 

§47.    Locattonof oaandgMluidslageiiaraL 

Where  a  location  of  an  oil  claim  was  in- 
valid, the  abandonment  and  relinquishmest 
thereof  by  the  grantee  of  the  locator  did  not 
invalidate  a  location  subsequently  made  by 
the  grantee. — Miller  v.  Chrisman,  140  Cal 
440,  98  Am.  St.  Bep.  63,  73  Pac.  1083,  74  Pac. 
444. 

Act  of  Congress  of  February  11, 1897,  chap- 
ter 216,  29  Statutes,  526  (U.  S.  Comp.  SUts. 
1901,  p.  1434),  provides  that  the  location  of 
oil  claims  shall  be  governed  by  the  mineral 
laws  of  the  United  States  applicable  to  the 
location  of  placer  mining  claims.  Bevised 
Statutes  of  the  United  States,  section  2324 
(U.  S.  Comp.  Stats.  1901,  p.  1426),  provides 
that  the  location  of  any  mining  claim  most 
be  distinctly  marked  on  the  ground,  and  there 
must  be  a  discovery  of  minerals  within  the 
limits  of  the  land  located.  Held,  to  consti- 
tute a  valid  location  of  an  oil  claim  the 
locator  must  have  actually  diacovered  oil 
within  the  limits  of  the  claim. — ^Miller  v. 
Chrisman,  140  Cal.  440,  98  Am.  St.  Bep.  63, 
73  Pac.  1083,  74  Pac.  444. 

A  fraudulent  and  clandestine  entry  on  the 
oil  claim  of  another  with  the  knowledge  of 
the  latter's  occupancy  of  the  territory  can- 
not be  made  the  basis  of  any  right. — Miller 
V.  Chrisman,  140  Cal.  440,  98  Am.  St.  Bep.  63, 

73  Pac.  1083,  74  Pac.  444. 

A  location  of  an  oil  claim,  embracing  one 
hundred  and  sixty  acres  of  land,  made  bv  an 
association  of  persons,  is  but  a  single  loca- 
tion, covering  one  hundred  and  sixty  acres, 
and  not  eight  locations,  each  covering  twenty 
acres,  and  therefore  a  single  discovery  of  oil 
is  sufficient  to  support  it. — Miller  v.  Chris- 
man,  140  Cal.  440,  98  Am.  St.  Bep.  63,  73  Pac. 
1083,  74  Pae.  444. 

It  is  not  essential  to  the  validity  of  an  oil 
or  mineral  claim  that  the  discovery  of  oil  or 
mineral  within  its  limits  shall  have  preceded 
or  shall  coexist  with  the  posting  of  the  notice 
and  the  demarkation  of  the  boundaries,  but 
the  discovery  may  be  made  subsequently  and 
when  made  operates  to  perfect  the  location 
against  the  world,  save  those  whose  bona  fide 
rights  have  intervened. — Miller  v.  Chrisman^ 
140  Cal.  440,  98  Am.  St.  Bep.  63,  73  Pac.  1083, 

74  Pac.  444. 

Where  no  discovery  of  oil  is  made  under  tn 
oil  claim,  the  locator  is  not  in  actual  bout 
fide  possession  of  the  claim,  and  therefore  tlie 
same  is  open  to  peaceable  entry  by  others.— 
MiUer  v.  Chrisman,  140  Cal.  440,  98  Am.  St 
Bep.  63,  73  Pac.  1083,  74  Pac.  444. 

Where  plaintiffs  located  eighty  acres  of 
public  oil  land,  and  made  a  discovery  thereon, 
and  thereafter  located  one  hundred  and  sixty 
acres,  which  included  the  eighty  acres  tot 
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located  and  an  eighty-acre  traet  adjoining, 
then  in  possession  of  another,  plaintiffs'  prior 
discovery  on  the  first  eighty  acres  was  un- 
available for  the  purpose  of  perfecting  a 
consolidated  claim  to  the  one  hundred  and 
sixty  acre  tract. — Weed  v.  Snook,  144  Cal. 
439,  77  Pac.  1023. 

Where  public  land  was  located  as  a  placer 
oil  mining  claim,  the  rights  of  the  locator 
were  subject  to  conveyance  or  lease  either 
before  or  after  the  discovery. — Weed  v. 
Snook,  144  Cal.  439,  77  Pac.  1023. 

The  discovery  of  oil  in  public  land  located 
as  a  placer  oil  mining  claim  after  the  post- 
ing of  notice  and  the  marking  of  the  claim,  is 
availal^  for  the  purpose  of  perfecting  the 
loeatoi^s  claim  thereto,  in  the  absence  of  in- 
tervening rights  of  third  persons. — Weed  ▼. 
Snook,  144  Cal.  439,  77  Pac.  1023. 

Under  the  United  States  statutes  of  1897 
(29  U.  S.  Stats,  at  Large,  526),  the  entry  and 
patenting  of  lands  containing  petroleum  or 
other  mineral  oils  are  governed  by  the  pro- 
visions of  the  law  relating  to  placer  claims, 
and  a  discovery  of  oil  within  the  limits  of 
the  claim  is  essential  to  the  validity  of  the 
location. — ^New  England  ft  Coalinga  Oil  Co. 
V.  Congdon,  152  Cal.  211,  92  Pac.  180.  • 

Although  the  discovery  of  oil  upon  the 
claim  need  not  precede  the  location,  still  if 
the  alleged  locator  has  not  made  a  discovery 
and  has  not  retained  possession  for  the  pur- 
pose of  prosecuting  work  looking  to  a  discov- 
ery, his  mere  posting  of  notices  and  marking 
of  boundaries  upon  the  ground  will  not  serve 
to  exclude  others  who  may  peaceably  enter 
upon  the  land  which  he  is  not  actually  work- 
ing or  occupying. — New  England  ft  Coalinga 
Oil  Co.  V.  Congdon,  152  Cal.  211,  92  Pac.  180. 

Actual  possession  of  a  placer  mining  claim 
held  under  a  mining  location,  on  which  the 
annual  assessment  work  has  been  done,  is  not 
necessary  for  the  protection  of  the  title  of 
the  locators.  This  rule,  however,  only  applies 
when  the  location  is  valid  and  complete. — 
McLemore  v.  Express  Oil  Co.,  158  Cal.  559, 
139  Am.  8t.  Bep.  147,  112  Pac.  59. 

A  location  is  valid  and  complete  only  when, 
after  compliance  with  other  requirements,  a 
discovery  of  valuable  mineral  in  place  has 
been  made. — McLemore  v.  Express  Oil  Co., 
158  Cal.  559,  139  Am.  St.  Bep.  147,  112  Pac. 
59. 

Under  the  act  of  Congress  of  February  11, 
1897  (29  Stats,  at  Large,  ch.  216,  p.  526), 
authorizing  locations  of  public  lands  contain- 
ing petroleum  or  other  mineral  oil  under  the 
laws  relating  to  placer  mining  claims,  a  valid 
location  cannot  be  effected  until  the  actual 
discovery  of  oil,  which,  in  the  nature  of 
things,  could  rarely  or  never  be  made  except 
at  the  end  of  much  time  and  after  the  ex- 
penditure of  much  money  and  work  in  drilling 
a  well. — McLemore  v.  Express  Oil  Co.,  158 
CaL  559,  139  Am.  St.  Bep.  147,  112  Pac.  59. 

Under  such  laws,  the  oil  locator,  after  mark- 
ing the  boundaries  of  his  location  and  posting 
TI  Oal.  DiffMl— 888 


and  recording  his  notice,  is  protected  in  his 
possession  while  he  is  with  diligence  prosecut- 
ing the  labor  of  digging  his  well  to  determine 
whether  or  not  a  discovery  can  be  made. 
Until  the  perfection  of  the  inchoate  and  in- 
complete location  by  discovery,  the  locator 
has  no  vested  rights  which  Congress  is  obliged 
to  recognize,  and  the  laws  touching  assessment 
work  are  not  applicable  thereto. — McLemore 
V.  Express  Oil  Co.,  158  Cal.  559,  139  Am.  St. 
Bep.  147,  112  Pac.  59. 

^  The  land  embraced  in  such  an  inchoate  loca- 
tion is  subject  to  entry  under  the  United 
States  homestead  laws,  when  the  prior  loca- 
tors cease  to  remain  in  its  actual  possession, 
and  to  diligently  prosecute  the  work  of  dis- 
covering oil.  The  mere  doing  of  annual 
assessment  work,  under  the  theory  of  a  valid 
mineral  location,  is  insufficient  to  hold  the 
land.— McLemore  v.  Express  Oil  Co.,  158  Cal. 
559,  139  Am.  St.  Bep.  147,  112  Pac.  59. 

Where  plaintiff  attempted  to  locate  on  a 
claim  which  had  been  formerly  located  by 
defendant,  but  the  only  discovery  work 
shown  to  have  been  done  by  plaintiff  was  to 
place  men  in  a  cabin  on  an  adjoining  traet 
of  land,  together  with  mere  "figuring"  with 
other  persons  as  to  the  price  of  work,  this  is 
insufficient  to  perfect  a  relocation  against  the 
original  locator.—Borgwardt  v.  McKittrick 
OU  Co.,  164  Cal.  650,  130  Pac.  417. 

If  a  qualified  person  peaceably  enters  upon 
public  lands  of  the  United  States  for  the 
purpose  of  discovering  oil  or  other  valuable 
mineral  deposits,  and  such  land  is  at  the  time 
unoccupied  and  there  is  at  the  time  no  valid 
mineral  location  or  lawful  entry  thereon, 
under  the  land  laws  of  the  United  States,  he 
has  the  right  to  continue  in  possession  so  long 
as  he  continues  to  occupy  the  same  to  the  ex- 
clusion of  others,  and  diligently  and  in  good 
faith  prosecutes  thereon  the  work  of  endeavor- 
ing to  discover  such  mineral.— Smith  v.  Union 
Oil  Co.,  166  Cal.  217,  135  Pac.  966. 

Such  a  person  is  entitled  to  maintain  his 
possession  thereto  as  against  one  who  claims 
the  exclusive  right  to  the  claim  under  the 
act  of  Congress  of  February  12,  1903,  known 
as  "The  Five  Claims  Act,"  by  virtue  of  hia 
actual  occupancy  of  a  contiguous  claim  ac- 
quired by  him,  together  with  the  disputed 
claim  and  three  other  contiguous  claims  from 
prior  locators  before  discovery  of  oil,  even 
though  the  latter  is  actively  engaged  in  the 
work  of  discovery  of  oil  on  such  contiguous 
claim  and  such  work  will  tend  to  determine 
the  oil-bearing  character  of  the  other  claims. 
Smith  V.  Union  Oil  Co.,  166  Cal.  217,  135  Pac. 
966. 

Coal  and  oil  lands.    7  L.  B.  A.  (N.  S.) 
810. 

Discovery  in   location  for  petroleum   or 
mineral  oil.     7  L.  B.  A.  (N.  S.)  832. 

Discovery  in  placer  mining  for  petroleum 
or  mineral  oil.     7  L.  B.  A.  (N.  S.)  832. 

Petroleum  and  natural  gas  as  minerala, 
Ann.  Cas.  1913B,  1214. 
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§  48.    Asseflflment  on* 

Tlie  word  "aBseBsmenty"  when  need  in  con- 
nection with  the  right  to  a  mining  clainii 
means  the  annual  labor  required  in  order  to 
hold  the  right  to  the  possesBion  after  a  dis- 
covery; it  has  no  application  to  work  dona 
to  make  a  discovery. — Smith  t.  Union  Oil 
Co.,  166  Cal.  217.  135  Pac.  966. 

The  phrase  "annual  asscBsment  labor,** 
used  in  the  act  of  Congress  of  February  12, 
1903,  known  as  "The  Five  Claims  Act,"  pro- 
viding that  where  oil  lands  are  located  under 
the  provisions  of  the  Bevised  Statutes  as 
placer  mining  claims  ''the  annual  aBsessment 
labor  upon  such  clainft  may  be  done  upon 
any  one  of  a  group  of  claims  l3ring  con- 
tiguous, and  owned  by  the  same  person  or 
corporation,  not  exceeding  five  claims  in  all, 
provided  that  said  labor  will  tend  to  the 
development  or  to  determine  the  oil-bearing 
character  of  such  contiguous  claims,"  cannot 
be  construed  to  include  or  refer  to  work 
done  upon  a  claim  to  accomplish  a  discovery 
thereon  in  order  to  perfect  the  location,  but 
limits  the  application  of  the  act  to  claims 
upon  which  discovery  has  been  made,  claims 
upon  which  there  has  been  a  valid  and  com- 
pleted location. — Smith  v.  Union  Oil  Co.,  166 
Cal.  217,  135  Pac.  966. 

The  clause  in  the  proviso  declaring  that 
labor  on  one  claim  wUl  be  sufficient  to  pre- 
serve the  right  to  the  contiguous  claim,  if 
it  will  tend  to  determine  its  "oil-bearing 
character,"  does  not  render  the  act  inopera- 
tive or  absurd,  even  if  the  phrase  is  given 
its  well-established  meaning  to  indicate  the 
annual  work  required  after  discovery,  as 
there  might  be  a  discovery  sufficient  to  per- 
fect the  location,  while  at  the  same  time 
it  would  be  very  desirable  and  tend  greatly 
to  enhance  the  value  of  the  claim  if  further 
exploration  and  further  discoveries  were 
made.— Smith  v.  Union  OU  Co.,  166  Cal.  217, 
185  Pac.  966. 

$49.  Ziocatloii  and  approiirlatlon  of  irater 
and  water  rlglita  or  othAr  neeoasary  ap- 
pnztmances. 

Policy  of  this  state,  as  indicated  by  her 
legislation,  in  conferring  the  privilege  to  work 
mines,  equally  confers  the  right  to  divert 
the  streams  from  their  natural  channels. — 
Irwin  V.  Phillips,  5  Cal.  140,  63  Am.  Dec.  113. 

The  first  appropriator  of  water  for  mining 
purposes  is  entitled  to  have  the  water  flow, 
without  material  interruption,  in  its  natural 
channel. — Bear  River  etc.  Mining  Co.  v.  New 
York  Min.  Co.,  8  Cal.  327,  68  Am.  Dec.  325. 

Bight  to  enter  and  mine  earries  with  it 
right  to  whatever  is  indispensable  for  the 
exercise  of  this  mining  privilege — as  the  use 
of  the  land,  and  such  elements  of  the  free- 
hold or  inheritance  as  water. — Clark  v.  Duval, 
15  Cal.  85. 

Each  person  mining  in  same  stream  is 
entitled  to  use  in  a  proper  and  reasonable 
manner,  both  the  channel  of  the  stream  and 


the  water  flowing  therein.  Where,  from  the 
situation  of  different  claims,  the  working  of 
some  will  necessarily  result  in  injury  to  oth- 
ers, if  the  injury  be  natural  and  necessary 
consequence  of  the  exercise  of  this  right  it 
will  be  damnum  absque  injuria,  and  wifi  fur- 
nish no  cause  of  action  to  the  party  injured. 
The  reasonableness  in  the  use  is  a  question 
for  the  jury,  to  be  determined  by  them  upon 
the  facts  and  circumstances  of  each  particu- 
lar case. — Esmond  v.  Chew,  15  Cal.  137. 

Bights  of  riparian  proprietors  do  not  apply 
to  miners  and  ditch  owners. — Hill  v.  Smith, 
27  Cal.  476,  482. 

Beasons  which  constitute  the  ground- work 
of  the  rules  of  the  common  law  touching 
water  rights  have  not  lost  their  governing 
force  in  the  mineral  regions  of  this  state. 
The  conditions  to  which  we  are  called  upon 
to  apply  those  rules  are  changed  rather  than 
the  rules  themselves. — ^Hill  v.  Smith,  27  CaL 
476. 

As  between  ditch  owners  and  miners  us- 
ing the  waters  of  a  stream  in  the  mineral  re- 
gions for  mining  purposes  the  law  does  not 
tolerate  any  injury  by  one  to  the  prior  rights 
of  the  other.— HiU  v.  Smith,  27  Cal.  476. 

A  court  of  equity  should  not  license  a  tres- 
pass upon  ditch  property  in  the  mining  re- 
gions, nor  compel  the  owner  to  exchange  the 
same  for  another  means  of  conveyance  for  the 
water  flowing  therein. — Gregory  v.  Nelson, 
41  Cal.  278. 

If  parties  are  allowed  by  miniuff  regula- 
tions to  include  within  their  claim  land  out- 
side of  that  which  they  expect  to  work,  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  it  is  for  the  convenience  of 
working  the  claims  and  that  its  possession  is 
necessary. — Correa  v.  Frietas,  42  Cal.  339. 

Water  rights  must  be  used  in  working  the 
claims  to  become  appurtenant. — Quirk  v.  Falk, 
47  Cal.  453,  455. 

Whatever  realty  is  incident  or  appurtenant 
to  mineralised  ground  worked  as  mine  is 
"mining  ground." — McShane  v.  Carter,  80  CaL 
310,  313,  22  Pac.  178. 

Where  a  ditch,  as  an  artificial  watercourse, 
is  apparently  necessary  to  the  working  of 
two  distinct  mining  claims  owned  by  the 
owner  of  the  ditch,  it  becomes  an  appurte- 
nance to  each  of  the  mining  claims. — Dixon 
v.  Schermeier,  110  Cal.  582,  42  Pac.  1091. 

Where  defendants  were  grading  on  public 
land  for  a  millsite,  but  had  not  complied  with 
any  of  the  provisions  of  Revised  Statutes 
of  the  United  States,  section  2337,  for  ac- 
quiring title  thereto,  they  were  not  occupants 
of  any  land  beyond  the  level  space  graded 
for  the  millsite,  and  had  no  right  to  gold 
found  by  others  beyond  the  limits  of  such 
space. — Bums  v.  Clark,  133  Cal.  634,  85  Am. 
St.  Bep.  233,  66  Pac.  12. 

Bule  governing  rights  in  percolating  water 
does  not  apply  to  underground  seepages  or 
percolations  of  mineral  oil. — Kats  t.  Walkin- 
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Shaw,  141  Oal.  116,  137,  99  Am.  St.  Bep.  35, 
64  L.  B.  A.  236,  70  Pae.  668,  74  Pae.  766. 

§50.    TnoBfer  of  dalnw  or  rights  mULor  lo- 
catlonB. 

Prior  to  act  of  April  13,  1860,  title  to  a 
mining  claim  wouM  pass  by  a  yerbal  sale, 
if  accompanied  by  an  actual  transfer  of  the 
possession. — Jackson  r.  Feather  Biver  etc. 
Water  Co.,  14  Cal.  18;  Table  Mountain  Tun- 
nel Go.  v.  Stranahan,  20  Cal.  198;  Gatewood 
▼.  McLaughlin,  23  Cal.  178;  Patterson  v.  Key- 
stone Min.  Co.,  23  CaL  575. 

A  transfer  of  the  right  of  possession  and 
of  the  possession  of  public  mineral  land,  that 
being  all  the  title  anyone  has  to  it,  may  be 
evidenced  by  a  writing  not  under  seal. — Jack- 
son ▼.  Feather  Biver  ete.  Water  Co.,  14  Cal. 
18. 

Minora  have  power  to  prescribe  rules 
governing  acquisitions  land  divestiture  of 
titles  to  this  class  of  claims,  and  their  ex- 
tent, subject  only  to  the  general  laws  of  the 
8tate.^£nglish  v.  Johnson,  17  Cal.  107,  76  ' 
Am.  Dec.  574. 

Where  the  owners  of  a  mining  claim, 
previously  located  by  themselves  and  others, 
became  incorporated,  and  placed  the  corpora- 
tion thus  formed  in  possession  of  the  claim 
as  their  successor  in  interest,  with  the  evi- 
dent intention  that  whatever  rights  the 
unincorporated  individuals  had  should  pass 
to  the  corporation,  held,  that  the  title  to 
the  claim  passed  to  the  corporation  as  effec- 
tually as  it  would  if  the  transfer  had  been 
accompanied  by  a  conveyance  in  writing. — 
Table  Mountain  Tunnel  Co.  v.  Stranahan,  20 
Cal.    198. 

The  right  to  a  mining  claim  rests  on  pos- 
session only,  and  no  conveyance,  other 
than  a  delivery  of  possession,  is  necessary  to 
transfer  the  title.— -Gatewood  v.  McLaughlin, 
23  CaL  178;  Antoine  Co.  v.  Bidge  Co.,  23  Cal. 
219. 

Instruments  conveying  mining  claims  need 
not  be  under  seal. — Draper  v.  Douglass,  23 
CaL    347. 

A  bona  fide  parol  sale  of  a  mining  claim, 
accompanied  by  delivery  of  possession,  is 
valid  as  against  a  sale  by  a  deed  duly  ac- 
knowledged of  the  same  grantor. — Patterson 
V.  Keystone  Min.  Co.,  23  Cal.  575. 

Where  a  parol  sale  of  a  mining  claim  has 
been  made,  and  possession  delivered,  it  is 
not  necessary  to  give  notice  to  subsequent 
purchasers  from  the  same  grantor  by  inclos- 
ing the  claim.  The  ordinary  constructive 
possession  of  claims  by  miners  is  sufficient 
notice. — Patterson  v.  Keystone  Min.  Co.,  23 
Cal.  575. 

There  is  no  abandonment  of  a  mining 
claim  when  the  locator  transfers  his  posses- 
sion to  another  with  intent  to  have  the  lat- 
ter possess  it  and  own  it. — ^Biehardaon  t.  Mc- 
Nnlty,  24  Cal.  339. 


The  rule  allowing  mining  claims  to  be 
transferred  by  a  verbal  sale  and  delivery  of 
possession  only  applies  to  cases  where  the 
grantor  is  in  actual  possession  and  can  de- 
liver possession  to  the  grantee,  and  does  not 
extend  to  cases  where  at  the  time  of  the  sale 
the  claim  is  in  the  adverse  possession  of 
third  persons.  In  such  cases,  there  muat  be 
a  written  conveyance  to  pass  the  title. — Cop* 
per  Hill  Min.  Co.  v.  Spencer,  25  Cal.  18. 

Under  Statutes  of  1860,  page  175,  bills  of 
sale  of  mining  claims  need  not  be  under  itfeal. 
St.  John  V.  Kidd,  26  Cal.  263. 

The  question  discussed  whether  a  verbal 
sale  of  a  mining  claim  will  pass  the  title,  or 
whether,  since  the  passage  of  the  act  of  the 
13th  of  April,  1860,  such  sale  must  be  in 
writing. — ^Patterson  v.  Keystone  Min.  Co.,  30 
Cal.  360. 
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Statutes  of  1860,  page  175,  providing  that 
conveyances  of  mining  claims  may  be  evi- 
denced by  bills  of  sale  or  instruments  in 
writing  under  seal,"  is  mandatory.  A  mere 
verbal  or  written  sale,  not  under  seal,  does 
not  pass  the  title,  though  accompanied  by  a 
delivery  of  possession. — GoUer  v.  Fett,  30 
Cal.  481;  Felger  v.  Coward,  35  Cal.  650. 

Since  the  passage  of  act  of  April  13,  1860, 
entitled  "An  act  to  provide  for  the  convey- 
ance of  mining  claims,"  a  deed  duly  acknowl- 
edged or  bill  of  sale  accompanied  by  a  deliv- 
ery of  possession  is  necessary  to  pass  the 
title  of  a  mining  claim  to  a  purchaser.  Prior 
to  said  act  a  verbal  sale,  accompanied  by  a 
delivery  of  possession  was  sufficient. — King  • 
V.  Bandlett,  33  CaL  318. 

Where,  under  the  usages  and  customs  of  a 
territory  of  the  United  States,  no  deed  of 
conveyance  in  writing  was  requisite  in  order 
to  transfer  the  title  to  mining  interests,  it 
was  held  that  a  delivery  of  possession  waa 
all  that  was  requisite  to  make  a  vaJid  trans- 
fer of  such  property. — ^Blodgett  v,  Potosi 
Gold  etc.  Min.  Co.,  34  CaL  227;  Sexey  v.  Ad- 
kinson,  34  CaL  346,  347,  91  Am.  Dec.  698. 

No  precise  form  of  words  is  necessary  in 
a  bill  of  sale  for  a  mining  claim.  If  it  be 
clear  from  the  language  that  the  maker  in- 
tended to  pass  the  title  to  the  property,  the 
law  will,  if  possible,  so  construe  the  words 
used  as  to  effectuate  that  intent.  The  owner 
may  give  away  the  claim  by  a  written  bill  of 
sale,  and  the  latter  is  not  to  be  rejected  as 
evidence  because  it  was  a  gift. — Meyers  v. 
Farquharson,  46  Cal.  190. 

A  ^old  mine  is  real  estate,  and  an  interest 
therein,  other  than  an  estate  at  will  or  for  a 
term  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law  or  by  an  in- 
strument in  writing,  as  provided  by  Civil 
Code,  section  1091,  in  relation  to  transfers  of 
estates  in  real  property,  and  hence  a  verbal 
sale  thereof  is  not  good. — Melton  v.  Lam- 
bard,  51  Cal.  258. 

Under  Civil  Code,  section  1091,  a  writing 
ia  required  to  transfer  a  mining  claim,  ana 


6196 


MINES  AND  MINEBAL,  I,  B,  {9  51-53. 


an  oral  agreement  cannot  operate  as  a  trans- 
fer.—Garthe  V.  Hart,  73  Cai.  541,  15  Pac.  93. 

Where  one,  acting  under  Bevised  Statutes 
of  the  United  States,  section  2322,  vesting  in 
a  locator  of  the  mining  claim  the  exclusive 
ri^ht  to  its  possession,  locates  and  has  a 
mining  claim  recorded  in  another's  name,  the 
legal  title  thus  vested  in  the  other  cannot  be 
defeateu  by  a  subsequent  parol  agreement 
that  it  is  to  be  held  by  him  in  trust. — Moore 
V.  Hamerstag,  109  Cal.  122,  41  Pac.  805. 

The  rights  acquired  by  bona  fide  locators, 
who  are  in  possession  of  a  claim  of  one  hun- 
dred and  sixty  acres,  may  be  transferred  to 
one  of  their  number  before  discovery,  and 
the  subsequent  discovery  of  oil  by  his  lessee 
will  perfect  the  entire  original  location 
(Beatty,  C.  J.,  dissenting). — ^Miller  v.  Chris- 
man,  140  Cal.  440,  98  Am.  St.  Bep.  63,  73 
Pac.  1083,  74  Pac.  444. 


§51. 


Transfer  by  alien  alone. 


If,  in  the  attempt  by  an  alien  to  locate  a 
claim,  he  performs  all  the  acts  necessary  to 
a  valid  location  by  a  citizen,  and  then  con- 
veys such  claim  to  a  citizen,  who  takes  pos- 
session, and  continues  to  perform  all  the  con- 
ditions required  by  law  to  hold  such  claim, 
such  citizen  thereby  acquires  and  holds  a 
valid  title  to  the  claim  so  located  by  the 
alien,  as  against  all  persons  having  acquired 
no  right  therein  before  such  conveyance  by 
the  alien. — North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  299,  1  Ted.  522.  New 
trial  denied,  6  Sawy.  503,  11  Fed.  125. 


52. 


Transfer  by  alien  and  citizen. 


If  a  citizen  and  an  alien  jointly  locate  a 
claim  not  exceeding  the  amount  of  ground 
allowed  by  law  to  one  locator,  such  location 
is  valid  as  to  the  citizen,  and  a  conveyance 
from  both  of  such  locators  to  a  citizen  gives 
a  valid  title. — North  Noonday  Min.  Co.  ▼• 
Orient  Min.  Co.,  6  Sawy.  299,  1  Ted.  522. 
New  trial  denied,  6  Sawy.  503,  11  Fed.  125. 


§63. 


Titles    rights    and   Uabilitles    of 


porcbasers  or  grantees. 

W.  conveyed  to  B.  an  undivided  interest 
in  certain  mining  claims  on  condition  that 
B.  should  pay  him  all  the  dividends  that 
should  at  any  and  all  times  be  declared  to 
one-twelfth  thereof,  and  also  all  the  proceeds 
of  his  wages  due  him  for  labor  in  such  claims, 
after  reserving  ten  dollars  per  week  for  his 
own  support,  until  the  amount  paid  should 
equal  the  sum  of  fifteen  hundred  dollars, 
with  interest,  when  the  bill  of  sale  was  to  be 
given  to  B.  by  the  person  having  it  in  his 
possession,  and  thereby  vest  him  with  full 
possession  and  control  of  the  property  men- 
tioned therein.  Held,  that  B.  was  bound  to 
contribute  his  labor  on  the  claims  until  it 
(less  ten  dollars  per  week  reserved)  and  the 
proceeds  of  the  claim  equaled  fifteen  hundred 
dollars,  the  price  to  be  paid.— Beem  v.  Mc- 
Kusick,  10  Cal.  538. 


A  bill  of  sale  of  a  mining  claim,  not  under 
seal,  cannot  convey  real  property;  hence  it 
only  passes  an  equity,  which  equitable  title 
in  the  hands  of  the  purchaser  is  subject  to 
the  infirmities  of  the  title  of  the  vendor. — 
Clark  V.  McElvy,  11  Cal.  154. 

In  such  a  case  the  purchaser  takes  the 
risk  of  any  infirmities  or  defects  of  title 
which  may  exist.  The  doctrine  of  caveat 
emptor  applies  to  all  such  cases.— Clark  v. 
McElvy,  11  Cal.  154. 

The  purchaser  of  a  mining  claim  on  publit 
mineral  land  acquires  what  title  the  vendor 
had  at  the  moment  of  sale. — ^Waring  v.  Crow, 
11  Cal.  366. 

If  a  party  enters  upon  a  mining  claim 
bona  fide,  under  color  of  title,  as  under  a 
deed  or  lease,  the  possession  of  part  as 
against  anyone  but  the  true  owner  or  prior 
occupant  is  the  possession  of  the  entire  claim 
described  by  the  paper;  and  this,  though  the 
paper  did  not  convey  the  title.  A  third 
person  could  not  invade  the  possession  of 
the  party  taking  it  under  such  circumstances, 
and  set  up,  as  against  him,  outstanding  title 
in  a  stranger  with  which  he  had  no  connec- 
tion.— Attwood  V.  Fricot,  17  CaL  37,  76  Am. 
Dec.  567. 

As  to  the  extent  of  a  miner's  possession 
where  he  enters  under  a  written  claim  or 
color  of  title,  his  possession  except  as 
against  the  true  owner  or  prior  occupant  is 
good  to  the  extent  of  the  whole  limits  de- 
scribed in  the  paper,  though  the  possession 
be  only  of  a  part  of  the  claim. — English  v. 
Johnson,  17  Cal.  107,  76  Am.  Dec.  574. 

A  bill  of  sale  of  a  mining  claim  which 
purports  to  have  been  executed  by  three 
persons  is  admissible  in  evidence  when 
proved  to  have  been  executed  by  two  of  the 
vendors,  to  show  a  conveyance  of  their  in- 
terest, although  it  is  not  proved  to  have 
been  executed  by  the  third  vendor. — St.  John 
V.  Kidd,  26  Cal.  263. 

Where  a  mining  company  located  a  claim 
and  made  a  channel,  and  another  eompanj 
succeeded  to  it  and  posted  a  notice  that  it 
succeeded  to  the  claim  held  and  occupied  by 
the  former  company,  including  the  channe!, 
it  was  held  that  the  new  company  was  not 
confined  by  the  notice  to  one  channel  within 
the  claim. — ^Table  Mountain  Tunnel  Co.  v. 
Stranahan,  31  Cal.  387. 

A  bona  fide  resident  of  California,  thoagh 
not  a  citizen  of  the  United  States,  nor  hav- 
ing declared  an  intention  to  become  sneh, 
may  by  conveyance  acquire  and  hold  the 
title  of  the  locators  of  an  unpatented  mining 
claim,  acquired  under  Revised  Statutes  of 
the  United  States,  sections  2319,  2322,  and 
has  a  full  and  complete  right  to  convey  tha 
same.  Nothing  in  the  statute  conflicts  with 
such  right. — Ferguson  v.  Neville,  61  Cal.  356. 

A  conveyance  of  an  undivided  interest 
in  mining  ground,  expressly  conditioned  to 
convey  "no  other  rights  except  a  mining 
right,"   does   not   create   any  joint  tenancy. 
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tenancy  in  common,  or  coparcenary,  bat 
eimplj  the  right  to  take  minerals  from  the 
land.— Smith  r.  Cooley,  65  Cal.  46,  2  Pac.  880. 

Where  the  claimant  of  a  mine  in  pos- 
•ession  makes  a  bargain  and  sale  deed  there- 
of, partienlarly  designating  its  surface 
boundaries,  he  is  estopped,  as  against  the 
grantee,  from  denying  a  valid  location  by 
himself  or  his  grantor,  as  the  basis  of  the 
title  conveyed;  and  the  grantee,  as  against 
the  granter,  becomes  vested  with  title  to  the 
mining  claim,  as  fuUy  as  if  it  were  patented, 
including  every  vein  and  every  part  of  every 
vein  throughout  its  entire  depth  which  has 
ita  apex  within  the  surface  boundaries  desig- 
nated in  the  deed,  subject  to  the  provisions 
of  the  Revised  Statutes  of  the  United  States. 
Stinehfield  v.  Gillis,  96  Cal.  38,  30  Pac.  839. 

C,  being  the  owner  of  a  mining  claim, 
took  possession  of  an  adjacent  vein,  and 
held  the  whole  as  one  claim  for  many  years, 
finally  selling  it  to  defendant  under  the 
name  of  the  ''C.  Claim."  Thereafter  defend- 
ant conveyed  to  plaintiff  a  part  of  C.  claim 
by  metes  and  bounds,  the  part  sold  being 
designated  as  the  "P.  Claim,"  to  distinguish 
it  from  that  portion  retained  by  defendant. 
Held,  that  the  property  was  a  single  claim, 
and  there  being  no  reservation  in  the  deed 
and  no  evidence  of  mining  customs  intro* 
dnced  on  the  trial,  defendant  was  estopped 
from  denying  plaintiff's  title  to  all  the  gold 
found  in  any  vein  whose  apex  was  within 
the  surface  lines  of  the  ground  conveyed; 
defendant's  claim  not  being  a  "prior  loca- 
tion," within  Revised  Statutes  of  the  United 
States,  section  2336,  providing  that  all  ore 
in  the  space  of  intersection  of  two  veins 
shall  belong  to  the  prior  location^— Stineh- 
field V.  GUlis,  107  Cal.  84,  40  Pac.  98. 

A  prior  agreement  between  patentees  of  a 
mine,  who  subsequently  convey  the  title  to 
a  corporation,  that  they  were  to  have  the 
exclusive  right  to  work  the  mine  until  they 
are  paid  the  purchase  money  therefor,  with 
a  transfer  of  shares  of  its  stock  as  security, 
though  evidently  intended  to  be  an  agree- 
ment for  the  sale  and  purchase  of  the  min- 
ing property,  but  which  is  not  contempo- 
raneous with  the  deed,  nor  between  the  same 
parties,  and  in  pursuance  of  which  nothing 
was  ever  done,  does  not  affect  its  record 
title,  nor  charge  a  purchaser  therefrom  with 
any  notice  of  such  agreement. — San  Domingo 
Gold  Min.  Co.  v.  Grand  Pacific  Gold  Min. 
Co.,  10  Cal.  App.  415,  102  Pac.  548. 

§64.    Actions  to   detemdno   and   establlah 
xlglbts  in  gmeraL 

A  party  in  possession  of  a  mining  claim 
can  bring  an  action  to  determine  an  adverse 
outstanding  claim.  Practice  Act,  section 
254. — Merced  Min.  Co.  v.  Fremont,  7  Cal. 
317,  68  Am.  Dec.  262. 

The  act  of  1850,  chapter  97,  respecting' 
the  mines,  the  Practice  Act  of  1851,  section 
621,  relative  to  proof  in  actions  respecting 
mining  claims,  the  act  of  1852,  relative  to 


possessory  actions,  commented  on,  and  the 
conclusion  reached  that  so  far  as  they  touch 
the  question  of  a  license  from  the  state  to 
mine,  they  refer  to  public  lands  alone.— 
Biddle  Boggs  v.  Merced  Min.  Co.,  14  Cal.  279. 

In  this  state,  although  the  larger  portion 
of  the  mineral  lands  belong  to  the  United 
States,  yet  defendant  cannot  defeat  an  ac- 
tion for  mining  claims,  water  privileges,  and 
the  like,  by  showing  the  paramount  title  of 
the  government.  Our  courts,  in  determining 
controversies  between  parties  thus  situated, 
presume  a  grant  from  the  government  to  the 
first  appropriator.— Coryell  v.  Cain,  16  Cal. 
567. 

Possession  of  mining  ground,  acquired  by 
an  entry  under  a  claim  for  mining  purposes, 
upon  a  tract,  the  bounds  of  which  are  dis- 
tinctly defined  by  physical  marks,  accom- 
panied with  actual  occupancy  of  a  part  of 
the  tract,  is  sufficient  to  enable  the  possessor 
to  maintain  ejectment  for  the  entire  claim, 
although  such  acts  of  appropriation  are  not 
done  in  accordance  with  any  local  mining 
rule. — Table  Mountain  Tunnel  Co.  v.  Strana- 
han,  20  Cal.  198. 

In  actions  to  recover  possession  of  mining 
claims  located  on  the  public  lands  the  doe- 
trine  that  the  plaintiff,  if  he  recover  at  all, 
must  recover  on  the  strength  of  his  own 
€itle,  has  no  application,  for  neither  party 
has  any  legal  title. — Richardson  v.  McNulty, 
24  Cal.  339. 

To  maintain  an  action  to  quiet  title  to 
mining  claims  on  the  public  domain,  under 
section  254  of  the  Practice  Act,  the  plaintiff 
must  establish  an  actual  or  constructive  pos- 
session in  him  at  the  time  of  commencing 
the  action. — Pralus  v.  Jefferson  Gold  etc. 
Min.  Co.,  34  Cal.  558. 

Where  local  custom  gives  the  owner  of 
one  mining  claim  a  right  to  construct  a 
tunnel  through  an  adjoining  one,  in  order  to 
enable  him  to  work  his  own,  a  court  of 
equity  may  enjoin  any  interference  with 
that  right.  The  remedy  which  statutes  of 
1869-70,  page  569,  purports  to  provide  in 
such  cases,  is  merely  cumulative. — ^Bliss  v. 
Kingdom,  46  Cal.  651. 

One  who  has  ceased  work  for  several 
months  cannot  maintain  forcible  entry  and 
detainer  against  a  trespasser  in  possession. — 
Laird  v.  Waterford,  50  Cal.  315. 

Action  does  not  lie  by  possessor  of  a  min- 
ing claim  without  location  as  against  a  valid 
locator. — Wunderlin  v.  Cadogan,  50  Cal.  613, 
614. 

One  in  possession  of  public  mineral  land 
cannot  maintain  an  action  in  equity  against 
another,  who  is  an  applicant  to  purchase  the 
same  from  the  United  States,  and  who  sets 
up  an  adverse  claim  to  it,  to  obtain  a  decree 
that  such  other  has  no  right  or  title  to  it, 
and  to  enjoin  him  from  setting  up  or  assert- 
ing any  title  thereto. — ^Brandt  v.  Wheaton, 
52    Cal.    43a. 
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limitation  does  not  mn  against  owner  of 
a  mining  patent  nntil  patent  has  issued. — 
Nessler  v.  Bigelow,  60  Oal.  98. 

A  bill  in  equity  will  lie  in  favor  of  the 
locators  of  a  mining  claim  who  had  been  for 
many  years  in  its  exclusive  possession,  had 
expended  large  sums  of  money  in  developing 
it,  and  had  complied  with  all  the  demands 
of  law  to  support  a  valid  location  of  the 
claim,  to  enforce  a  trust  against  the  holder 
of  a  patent  obtained  under  the  timber  act, 
without  actual  notice  to  the  mining  claim- 
ants, and  by  false  and  fraudulent  testimony 
that  the  land  was  not  occupied,  contained  no 
improvements  thereon,  and  no  indications  of 
deposits  of  mineral  therein,  and  was  chiefly 
valuable  for  the  timber  errowing  thereon, 
whereby  the  officers  of  the  government  were 
deceived  and  misled,  and  induced  by  belief 
of  such  false  testimony  to  issue  the  patent. — 
Mery  r.  Brodt,  121  Gal.  832,  5S  Pac.  818. 

lit  an  ordinary  action  of  ejectment  to  re- 
cover the  possession  of  a  mining  claim,  which 
does  not  arise  under  the  Revised  Statutes  of 
the  United  States,  out  of  an  application  in  the 
United  States  land  office  by  one  of  the  par- 
ties for  a  patent,  the  rights  of  the  parties, 
not  as  against  the  United  States,  but  as 
against  each  other,  are  alone  to  be  considered. 
Conway  v.  Hart,  129  Gal.  480,  62  Pac.  44. 

Under  Revised  Statutes  of  the  United 
States,  section  2319,  providins  that  all  valu- 
able mineral  deposits  in  lands  belonging  to 
the  United  States  are  free,  and  Givil  Code, 
section  1006,  that  occupancy  for  any  period 
confers  a  title  sufficient  as  against  all  except 
the  state  and  those  having  title,  one  finding 
and  taking  possession  of  gold  on  public  land 
may  recover  it  from  anyone  taking  it  away 
from  him. — ^Burns  v.  Glark,  133  Gal.  634,  85 
Am.  St.  Bep.  233,  66  Pac.  12. 

An  action  to  determine  right  to  mining 
ground  is  in  the  nature  of  a  suit  to  quiet 
title,  so  that  plaintiff  can  recover  only  on  the 
strength  of  his  own  title,  and  if  he  fails  to 
show  title,  it  is  immaterial  that  defendant 
has  none.---Schroder  v.  Aden  Gold  Min.  Go., 
144  Gal.  628,  78  Pac.  20. 

Where  smch  prior  location  was  made  in 
December,  1905,  upon  the  cessation  of  the 
locator  to  do  assessment  work  in  the  year 
1908,  without  having  done  the  requisite 
amount  of  such  work  for  either  the  year» 
1907  or  1908,  the  claim  became  subject  to  re* 
location.  Under  such  circumstances  the  re- 
locator  did  not  have  to  wait  until  the  expi* 
ration  of  the  latter  year  before  making  his 
relocation.— Galbreath  v.  Simas,  161  Gal.  303, 
119  Pac  86. 

In  an  action  to  determine  adverse  in- 
terests in  mineral  lands,  a  finding  held  an 
implied  finding  that  the  mineral  location  was 
actually  made  as  alleged,  that  the  provisions 
of  law  and  of  the  mining  regulations  were 
complied  with,  and  that  the  claim  had  not 
been  abandoned.— Southern  Galifomia  B.  Go. 
y.  0*Donnell,  8  Gal.  App.  382^  85  Pac.  932. 


The  jurisdiction  of  the  eourts  of  thSs  state 
of  an  action  to  determine  an  adverse  claim 
to  mineral  lands  must  be  determined  by  the 
laws  of  this  state  which  regulate  the  mode 
of  procedure  therein,  and  such  procedure 
cannot  be  regulated  by  the  laws  of  the  fed- 
eral government. — ^Bernard  v.  Parmelee,  6 
GaL  App.  537,  92  Pac.  658. 

Procedure  when  relocation  made  pending 
application  for  patent.  68  Ii.  K  A. 
847. 


§66. 


JOXlfldiCtiOll  Ot  8UP0i'lOr   OOQTt. 


Where  the  owner  of  a  quarts  mining  claim 
applied  for  a  patent  therefor,  and  a  mining 
corporation  claiming  under  a  townsite  patent 
covering  seventy-seven  feet  on  the  dip  of 
the  ledge,  upon  which  it  had  mined,  pro- 
tested against  such  patent,  although  the 
land  office  fixed  a  hearing  before  the  register 
and  receiver  of  the  local  land  office  to  de- 
termine whether  the  quartz  claim  antedated 
the  townsite  entry,  yet  the  superior  court 
had  jurisdiction  under  section  2326  of  the 
Revised  Statutes  to  determine  the  merits  of 
the  case,  and  to  award  damages  in  favor  of 
the  applicant  for  the  patent  against  sneh 
mining  corporation  for  trespass  upon  hii 
quartz  claim,  and  the  conversion  of  large 
quantities  of  valuable  minerals  taken  there- 
from.— Lightner  Mining  Go.  v.  Superior 
Gourt,  14  Gal.  App.  642,  112  Pac.  909. 

The  superior  court  had  jurisdiction  to  tzy 
the  case,  and  to  deny  a  motion  to  continne 
the  case  until  decision  of  the  question  re- 
ferred to  the  local  land  office,  whether  sneh 
decision  be  right  or  wrong. — Lightner  Min- 
ing Go.  V.  Superior  Gourt^  14  Gu.  App.  641^ 
112  Pac.  909. 

If  the  paper  filed  by  the  mining  corpora- 
tion petitioner  for  the  writ  of  prohibition 
in  the  land  office,  merely  denominated  a 
"protest  against  issuance  of  patent,"  could 
not  be  said  to  constitute  an  "adverse  claim" 
within  the  meaning  of  the  statute,  in  that 
event  there  was  no  controversy  to  be  settled 
by  the  land  department,  and  it  was  proper 
for  the  superior  court  to  determine  the  whole 
issue  between  the  parties. — Lightner  Miniog 
Go.  V.  Superior  Goui%,  14  Gal.  A^.  642,  112 
Pac.  909. 

Where  there  is  no  controversy  that  title 
had  passed  under  the  townsite  |>atent,  the 
question  whether  the  quartz  claimant  had 
the  better  right  of  ownership  as  against  a 
townsite  patentee  is  a  question  of  uw,  sot 
for  the  land  department,  but  for  a  court 
of  competent  jurisdiction  which  h|u  pow«r 
to  determine  who  is  in  fact  the  owner  of  the 
land. — ^Lightner  Mining  Go.  v.  Superior 
Gourt,  14  Gal.  App.  642,  112  Pac.  909. 

•  If,  as  claimed  by  the  mining  company  in 
its  answer,  a  patent  to  this  land  was  issued 
in  1875,  tnen,  of  course,  the  control  of  the 
land  department  over  it  must  have  ceased, 
and  the  issue  as  to  whether  the  defendant 
or  plaintiff  had  been  the  owner  of  the  land 
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for  many  yenrs  was  within  the  ezclnsive 
jurisdiction  of  the  superior  court. — ^Lightner 
Mining  Co.  r.  Superior  Court,  14  Cal.  App. 
642,  112  Pae.  909. 

Jurisdiction  of  action  for  conversion  of 
minerals  from  land  in  another  state  or 
country.  26  L.  K  A.  (N.  8.)  940;  34 
L.  B.  A.  (N.  S.)  994. 

§68.    BMtralnlng  opwatton  of  mliiaf. 

A  person  who  has  properly  located  and 
taken  possession  of  a  lode  claim  is  entitled 
to  an  injunction  against  one  who  is  remov- 
ing gold  quartz  therefrom;  and  the  injunc- 
tion IS  not  based  upon  the  incapacity  of  the 
party  to  respond  in  damages,  but  upon  the 
nature  of  the  injury,  affecting  the  substance 
of  the  freehold,  and  incapable  of  accurate 
estimation. — Merced  Min.  Co.  ▼.  Fremont,  7 
CaL  317,  68  Am.  Dee.  262. 

When  plaintiffs  have  allowed  the  defend- 
ants to  occupy  a  mining  claim  for  several 
months,  and  to  expend  considerable  sums  of 
money  on  it,  a  court  of  equity  will  require 
a  very  clear  and  strong  showing  to  grant 
an  injunction  to  stop  the  work  pending  an 
action  to  try  title. — ^eal  Del  Monte  Consol. 
Oold  etc.  Min.  Co.  v.  Pond  Gold  etc.  Min. 
Co.,  23  Cal.  82. 

Plaintiff  in  ejectment  averred  that  he  held 
certain  lands  for  agricultural  purposes,  under 
a  patent  excepting  from  the  grant  any  min- 
eral land  found  on  the  tract;  that  defend- 
ants were  mining  on  the  land;  that  they 
were  insolvent,  and  doing  irreparable  injury. 
Defendants,  without  denying  the  averments, 
maintained  that  the  land  was  known  to  be 
mineral  land  at  the  date  of  the  patent,  and 
therefore  plaintiff  had  no  title;  and  that  they 
had  filed  a  location  thereon,  and  complied 
with  the  mining  laws.  Held,  that,  the  de- 
fendants, not  having  shown  that  plaintiff's 
title  was  not  good  by  showing  that  the  land 
at  the  date  of  the  patent  was  more  valuable 
for  mining  than  lor  agricultural  purposes, 
and  was  known  to  be  so  at  that  time,  an  in- 
junction against  defendants  should  issue 
pending  a  trial  on  the  merits. — Hunt  v.  Steese, 
75  Cal.  620,  17  Pac.  920. 

An  injunction  will  not  issue,  pending  an 
action  to  determine  the  ownership  and  right 
to  possession  of  oil  land,  when  the  effect  of 
the  injunction  will  be  to  oust  the  defendants 
from  the  premises  and  give  possession  to  the 
plaintiffs.— Martin  v.  Danziger,  21  Cal.  App. 
563,  132  Pac.  284. 

In  an  action  to  determine  the  right  to  pos- 
aeaaion  of  land  and  the  ownership  of  mineral 
deposits  therein,  where  it  is  made  to  appear 
that  a  defendant  in  wrongful  possession  is 
engaged  in  removing  the  mineral  and  con- 
verting it  to  his  own  use,  or  that  unless 
reetrained  he  wiU  do  so,  it  is  the  duty  of  the 
eoort,  in  the  absence  of  any  adequate  legal 
remedy,  to  grant  an  injunction  reatraining 
him. — Martin  v.  Dansigeri  21  CaL  App.  563, 
132  Pac.  284. 


Bight  of  one  who  pumps  oil,  gas,  or 
water  on  his  premises  to  enjoin  similar 
acts  by  his  neighbor.  30  L.  B.  A« 
(N.  S.)  1057. 


S67. 


Partiei  and  venue. 


A  mining  claim  is  real  estate,  as  to  the 
venue  of  actions,  such  as  an  action  to  set 
aside  a  contract  of  sale  of  the  claim. — ^T^*att8 
V.  White,  13  Cal.  321. 

All  persons  interested  in  a  mining  partner- 
ship are  necessary  parties  to  a  suit  in  equity 
against  it. — Colman  v.  Clements,  23  Cal.  245, 
249. 

To  an  action  brought  under  Bevised  Stat- 
utes of  the  United  States,  section  2326,  to 
determine  the  right  of  possession  of  a  min- 
ing claim  those  only  who  have  filed  claims 
to  the  land  in  the  United  States  land  office 
can  properly  be  made  parties,  and  such  par- 
ties only  are  entitled  to  intervene. — Mont 
Blanc  Consol.  Gravel  Min.  Co.  v.  Debour,  61 
Cal.  364. 

In  an  action  for  damages  for  the  breach  of 
a  lease  of  an  oil-bearing  property,  consisting 
of  the  expense  incurred  in  the  examination 
of  title  and  in  preparing  the  papers  necessary 
to  the  performance  of  the  contract  and  in  pre- 
paring to  enter  upon  the  premises,  the  lessee 
is  the  proper  party  plaintiff,  notwithstanding 
the  assignment  of  the  lease,  where  the  defend- 
ant had  knowledge  of  the  assignment,  yet 
failed  to  raise  the  question  of  the  right  of  the 
lessee  to  sue  either  by  demurrer  or  otherwise, 
and  permitted  the  case  to  be  tried  on  the 
theory  that  the  plaintiff  was  the  real  party  in 
interest. — Kline  v.  Guaranty  Oil  Co.,  167  Cai 
476,  140  Pac.  1. 

The  owners  of  three-fourths  of  a  mining 
claim  may  bring  an  action  to  quiet  their  title 
against  opposing  claimants  thereof,  under 
section  738  of  the  Code  of  Civil  Procedure, 
without  being  required  to  join  the  owner  of 
the  remaining  one-fourth  thereof  as  a  coplain- 
tiff.  The  rule  is  that  tenants  in  common  may, 
but  need  not,  join  as  plaintiffs. — McCleary  v. 
Broaddus,  14  Cal.  App.  60,  111  Pac.  125. 

See  QDieting  Title^§22. 


§68. 


Complaint  or  hSSL 


A  complaint  alleging  that  plaintiffs  are 
the  owners  and  in  possession  of  certain  min- 
ing claims  on  a  certain  stream,  and  are  en- 
titled to  the  natural  flow  of  the  waters  of 
the  stream,  which  had  been  diverted  to  their 
injury  by  defendants,  sets  forth  a  sufficient 
cause  of  action. — Leigh  Co.  v.  Independent 
Ditch  Co.,  8  Cal.  323. 

In  ejectment  for  certain  mining  claims, 
they  were  set  out  in  the  complaint  as  "a 
certain  tract  or  parcel  of  mining  ground 
located  on  the  Middle  fork  of  the  American 
river,  at  the  mouth  of  Mad  Canyon,  township 
No.  6,  Placer  county,  state  aforesaid,  de- 
scribed as  follows,  to  wit:  Lying  on  New 
York  Bar,  at  the  mouth  of  said  Mad  Canyon 
aforesaid,  fronting  said  American  river,  and 
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without  pleading  the  fact,  offer  eridence  show- 
ing  the  forfeiture  of  such  other  claim  by  rea- 
son of  the  failure  of  the  defendant  to  do  the 
annual  assessment  work. — ^Harper  ▼.  HiU,  159 
CaL  250,  113  Pae.  162. 

In  such  action,  if  the  defendant  relies  upon 
an  estoppel  in  pais  as  a  defense,  the  facts 
constituting  the  estoppel  must  be  speciallj 
pleaded.~Harp6r  ▼.  Hill,  159  Cal.  250,  118 
Pac.  162. 

In  an  action  of  ejectment  for  unpatented 
lode  mining  claims,  where  the  complaint 
tendered  the  usual  issues  as  to  ownership, 
right  of  possession  and  ouster,  the  defend- 
ants, upon  issues  joined  thereupon,  were  en- 
titled to  make  any  proof  which  would  defeat 
the  plaintiffs'  title,  and  may  introduce  testi- 
mony assailing  plaintiffs'  deraignment  of 
title,  without  pleading  it,  and  showing  a  for- 
feiture by  failure  of  plaintiffs  to  do  annual 
assessment  work  for  three  years,  and  a  valid 
location  and  holding  by  one  of  the  defend- 
ants as  a  qualified  locator  without  specially 
pleading  it;  and  findings  against  plaintiffs' 
deraignment  of  title,  and  establishing  plain- 
tiffs' forfeiture  of  title,  and  the  validity  of 
defendants'  relocation  and  holding  upon  suffi- 
cient evidence,  cannot  be  assailed. — Holmes 
V.  Salamanca  Gold  Min.  etc.  Co.,  5  Cal.  App. 
659,  91  Pac.  160. 

To  bring  an  alleged  mining  claim  within 
•ne  of  ''the  tract  or  tracts"  expressly  ex- 
cluded, by  the  executive  order  of  1891  extend- 
ing Hoopa  Valley  Beservation,  from  the 
reservation  as  so  extended,  full  and  definite 
proof  is  required  that  at  that  date  there  had 
attached  to  the  claim  valid  rights  under  the 
laws  of  the  United  States;  which  requirement 
\m  not  satisfied  by  an  offer  of  merely  a  certi- 
fied copy  of  location,  filed  October  20,  1888, 
and  evidence  of  there  having  been  a  mine  in 
the  vicinity. — Donnelly  v.  United  States  228 
U.  S.  243,  Ann.  Cas.  1913B,  710,  57  L.  Ed. 
820,  33  Sup.  Gt.  Bep.  449. 


§61. 


proof. 


Prenunptioiit    and    burden    of 


One  in  possession  of  a  mining  claim  may 
make  a  prima  facie  case  simply  upon  such 
possession,  which  is  presumed  to  be  rightful. 
English  V.  Johnson,  17  Cal.  107,  76  Am.  Dec. 
674. 

One  who  claims  under  a  relocation  for  fail- 
ure to  do  annual  work  bv  the  locators  of  a 
prior  valid  location  has  the  burden  of  estab- 
lishing the  forfeiture  upon  clear  and  con- 
vincing proof  of  the  failure  of  the  former 
owners  to  have  the  work  performed  or  im- 
provements made,  to  the  amount  required  by 
law.— Quigley  v.  Gillett,  101  Cal.  462,  35  Pac. 
1040. 

Where  the  allegation  of  ownership  of  a 
mining  claim,  in  an  action  of  ejectment,  is 
to  be  established  by  virtue  of  a  location  un- 
der the  laws  of  the  United  States,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  a  valid 


location,  and  the  citizenship  of  the  locator, 
or  a  declaration  of  intention  to  become  Bneh; 
and  a  finding  that  the  plaintiff  was  the  owner, 
without  any  proof  of  such  citizenship,  is  not 
sustained  by  the  evidence. — Harris  v.  Kel- 
logg, 117  Cal.  484,  49  Pac.  708. 

Where  there  is  a  prior  valid  location  of 
the  claim,  the  right  of  possession  of  the  prior 
locator  continues  until  he  has,  in  fact,  aban- 
doned it,  forfeited  it  by  failure  to  do  reqni- 
site  amount  of  annual  work  thereupon;  and 
the  burden  of  proving  such  abandonment  or 
forfeiture  is  upon  one  who  attacks  the  rights 
of  the  prior  locator. — Harris  v.  Kellogg,  117 
Cal.  484,  49  Pac.  708. 

The  burden  of  proof  is  upon  the  partj 
alleging  forfeiture  of  a  mining  claim  for 
failure  to  do  annual  work,  to  establish  it 
upon  clear  and  convincing  proof  of  such  fail- 
ure.— Emerson  r.  McWhirter,  133  Cal.  510, 
65  Pac.  1036. 

Failure  to  do  assessment  work  necessary 
to  hold  claim  is  matter  of  defense  and  bv^ 
den  of  proving  it  rests  on  party  asserting  it 
Callahan  v.  James,  141  Cal.  291,  294,  74  Pac 
853. 

In  a  suit  to  quiet  title  to  a  mining  dali^ 
defendant  having  proved  his  location,  it  wu 
plaintiff's  right  to  assume  the  burden  of 
showing  defendant's  failure  to  do  the  re- 
quired amount  of  work  on  the  claim. — Gold- 
berg V.  Bruschi,  146  Cal.  708,  81  Pac.  23. 

In  a  suit  to  quiet  title  to  mining  land, 
certain  evidence  held  to  have  establ^ed  a 
prima  facie  case  for  plaintiff. — Goldberg  v. 
Bruschi,  146  Cal.  708,  81  Pae.  23. 

The  right  of  the  locator  of  a  mining  claisi 
who  has  made  a  valid  location  thereof  con- 
tinues, independently  of  actual  possession 
thereof,  untU  he  has  abandoned  the  same  or 
forfeited  it  by  failure  to  do  the  requisite 
annual  work  thereupon;  and  the  burden  of 
proof  i«  upon  a  subsequent  locator  to  show 
either  an  abandonment  or  a  forfeiture  of 
the  claim,  by  clear  and  convincing  proof.-— 
Gear  v.  Ford,  4  Cal.  App.  556,  88  Pac.  600. 

The  stipulation  of  the  partiee  "that  the 
land  in  controversy  is  unpatented  placer  min- 
eral land  of  the  United  SUtes"  could  not 
have  the  efFect  to  dispense  with  the  neceaaity 
of  proof  that  there  was  an  actual  previous 
discovery  of  gold  in  paying  quantities  be- 
fore a  location  by  either  party.  The  parties 
were  competent  to  stipulate  as  to  their  con- 
tending and  conflicting  rights,  but  it  was 
necessary  for  each  to  show  that  he  had  made 
a  discovery  of  gold  such  as  would  satisfv  the 
statute.--Garibaldi  v.  Grille,  17  CaL  App.  540, 
120  Pae.  425. 

When  a  mining  law  or  custom  is  shown  te 
have  been  in  force,  the  presumption  is  that 
it  continues  in  force  until  the  contrsiy  ii 
proved. — North  Noonday  Min,  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  299,  1  Fed.  522.  New  trial 
denied,  6  Sawy.  503,  U  Fed.  126.-Japiter 
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Jfin.  Co.  ▼.  Brodie  Conaol.  Min.  Co.,  7  Sawy. 
96,  11  Fed.  666. 

Burden  of  proof;  pleading.    68  L.  B.  A* 
847. 


$62. 


Svld6IlC6. 


In  a  eontroyersy  between  two  mining  com- 
panies it  was  competent  to  prove  the  execu- 
tion of  certain  receipts  for  water  purchased 
by  the  plaintiffs,  as  tending  to  show  the  ex- 
istence of  the  company,  and  that  it  had  actu- 
ally located  and  was  in  operation  at  the  time 
the  receipts  purport  to  be  signed. — ^Lone  Star 
Co.  T.  West  Point  Co.,  5  Cal.  447. 

Parties  in  actual  possession  of  a  mining 
claim  need  not  prove  a  location  or  deraign- 
ment  of  title. — ^Pennsylvania  Min.  Co.  v. 
Owens  ft  Co.,  15  Cal.  135. 

In  suit  for  mining  claims  the  court  per- 
mitted defendants  to  introduce  in  evidence 
the  mining  rules  of  the  district,  though 
adopted  after  the  rights  of  plaintiffs  had 
attached.  Held,  that  admitting  plaintiffs' 
rights  could  not  be  affected  by  such  rules, 
still,  as  defendants  claimed  under  them,  they 
were  competent  evidence  to  determine  the 
nature  and  extent  of  defendants'  claim,  the 
effect  of  such  rules  upon  pre-existing  rights 
being  sufficiently  guarded  by  instructions  of 
the  court. — Boach  v.  Gray,  16  Cal.  383. 

Plaintiffs  here— three  in  number — claiming 
by  purchase  and  location,  defendant  offerea 
to  show  that  one  of  the  plaintiffs  had  ad- 
mitted years  ago  that  he  had  more  than 
live  claims.  Held,  that  the  evidence  was 
properly  ruled  out,  its  relevancy  not  being 
shown. — English  v.  Johnson,  17  Cal.  107,  76 
Am.  Dee.  574. 

Upon  the  question  of  reasonableness  of 
the  extent  of  a  mining  location,  a  general 
custom,  whether  existing  anterior  to  the  loca- 
tion or  not,  may  be  given  in  evidence;  but  a 
local  rule  stands  upon  a  different  footing,  and 
cannot  be  introduced  to  affect  the  validity  of 
a  claim  acquired  previous  to  its  establishment. 
Table  Mountain  funnel  Co.  v.  Stranahan,  20 
Cal.  198. 

Miners  often  commence  operations  at  a 
distance  from  the  lode  to  be  worked;  and 
their  statements,  while  thus  engaged  in  work, 
as  to  the  object  to  be  accomplished  by  it,  are 
admissible,  as  part  of  the  res  gestae,  in  an 
action  to  recover  possession  of  a  quartz  lode. 
Draper  ▼.  Douglass,  23  Cal.  347. 

A  bill  of  sale  of  a  mining  claim  executed 
by  three  grantors  is  admissible  in  evidence 
if  the  execution  of  only  two  of  the  grantors 
is  proven.  If  the  execution  of  the  third 
grantor  ie  not  proven,  the  failure  to  make 
this  proof  should  be  taken  advantage  of  by 
asking  the  court  to  instruct  the  jury  to  dis- 
regard it  so  far  as  it  purports  to  convey  the 
interest  of  the  person  whose  signature  is  not 
proTon.— 8t.  John  v.  Kidd,  26  Cal.  263. 

Evidence  that  a  party  is  at  work  on  a 
claim,  and  is  mining,  and  is  at  work  with 


tools  commonly  used  by  miners,  is  sufficient 
to  justify  a  jury  in  finding  that  he  is  mining 
for  gold,  without  any  proof  that  he  has  found 
any  gold  in  the  claim. — ^HiU  v.  Smith,  27  Cal. 
476. 

The  constructive  possession  which  the  plain- 
tiff in  an  action  to  quiet  title  to  a  mining 
claim  must  have,  under  Practice  Act,  section 
254,  if  he  has  not  actual  possession,  can  only 
be  established  by  the  proof  of  three  facts, 
to  wit:  (1)  That  there  were  local  mining 
customs,  rules,  and  regulations  in  force  in  the 
district  embracing  the  claims;  (2)  that  par- 
ticular acts  were  required  by  such  mining 
laws  or  customs  to  be  performed  in  the  loca- 
tion and  working  of  claims,  as  authorized  by 
such  laws;  (3)  that  plaintiff  has  substantially 
complied  with  these  requirements. — Pralus  ▼. 
Jefferson  Gk>ld  etc.  Min.  Co..  34  Cal.  558. 

Bemoval  of  working  materials  and  cessa- 
tion of  work  is  admissible  under  a  plea  of 
forfeiture.— Bell  v.  Bed  Bock  T.  ft  Min.  Co., 
36  Cal.  214. 

In  an  action  to  recover  a  mining  claim, 
it  being  necessary  for  defendant  to  prove,  in 
support  of  a  plea  that  plaintiff  abandoned 
the  claim,  a  leaving  of  the  claim  without  any 
intention  of  returning  or  making  further  use 
of  it,  plaintiff,  to  rebut  evidence  of  abandon- 
ment, may  show  that  some  time  after  he  had 
left  the  claim  he  refused  to  sell  it  to  a  third 
person  who  sought  to  purchase  it  for  defend- 
ant, and  the  fact  that  it  is  not  shown  that 
defendant  authorized  the  offer  to  purchase 
is  immaterial.— Bell  v.  Bed  Bock  T.  ft  Min. 
etc.  Min.  Co.,  36  Cal.  214. 

Evidence  that  portion  of  mining  claim  is 
not  valuable  for  mining  purposes  is  not  ad- 
missible, on.  general  principles,  to  prove  that 
the  owner  of  the  claim  has  no  right  to  hold 
such  portion. — Correa  v.  Frietas,  42  Cal.  339. 

Where,  in  ejectment  for  a  mining  claim, 
plaintiff  on  cross-examination  admitted  that 
he  had  not  worked  the  claim  for  several 
years,  but  had  during  that  time  followed 
mining  in  Mexico,  the  testimony  established 
abandonment,  and  a  verdict  in  his  favor  was 
against  the  evidence. — Seymour  v.  Wood,  53 
Cal.  303. 

Action  by  patentee  of  a  mining  claim  un- 
der the  act  referred  to  for  trespass  and  an 
injunction.  The  locus  in  quo  was  outside  of 
the  boundaries  described  in  the  plaintiff's 
patent,  but  formed  part  of  a  ledge— known 
as  the  GN>od  Easter  ledge — ^which  had  its  top 
or  apex  within  those  boundaries.  The  de- 
fendants offered  to  prove  a  valid  location  of 
the  Good  Easter  ledge  by  their  predecessors 
in  title  prior  to  the  date  of  the  act.  Held, 
the  court  erred  in  excluding  the  evidence.—- 
Eclipse  Gold  and  Silver  Min.  Co.  v.  Spring, 
59  Cal.  304. 

Upon  the  question  of  whether  a  monument 
and  notice  of  location  put  up  to  assert  a 
mining  claim  were  purposely  put  in  an  ob- 
scure place,  held  that,  no  motive  existing  for 
00  doing,  the  purpose  of  the  posting  being  to 
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aasert  a  elaim,  not  to  eonceal  one,  and  there 
being  testimony  to  the  effect  that  monument 
and  notice  were  in  a  conspicuous  place,  a  find- 
ing to  the  contrary  should  be  set  aside.— 
Newbill  V.  Whitfield,  63  Gal.  81. 

Contents  of  a  mining  notice  of  location 
cannot  be  proved  by  hearsay,  though  notice 
is  lost. — Russell  v.  Brosseau,  65  Cal.  605,  607, 
4  Pac.  643. 

Defendants  claimed  certain  lots  by  virtue 
of  having  filed  a  location  thereon  as  mineral 
lands.  The  evidence  showed  that  a  vein  on 
the  lots  had  been  worked  from  1851  until 
1869,  when  the  work  was  discontinued,  the 
excavations  filled  up,  and  buildings  erected. 
One  witness  testified  that  about  1876  work 
was  done  on  the  vein,  some  four  hundred 
yards  outside  the  limits  of  the  lots  in  ques- 
tion. Held  sufficient  to  sustain  a  finding 
that  the  work  was  abandoned  in  1869,  and 
that  none  was  afterward  done  until  defend- 
ants made  their  location  in  1884. — Bichards 
V.  Dower,  81  Cal.  44,  22  Pac.  304,  307. 

An  objection  to  a  mining  claim,  on  the 
ground  that  the  land  was  not  open  to  loca- 
tion when  it  was  made,  is  without  merit, 
where  the  prior  locator  testifies  that  he  had 
abandoned  his  claim  when  the  new  one  was 
made. — Carter  v.  Bacigalupi,  83  Cai  187,  23 
Pac.  361. 

Act  of  Congress  of  1872  (Bev.  Stats.  IT.  S., 
sec.  2324)  provides  that,  on  each  mining 
claim  thereafter  located,  there  shall  be  annu- 
ally expended  in  labor  or  improvement  one 
hundred  dollars,  but  where  such  claims  are 
"held  in  common"  the  expenditure  may  be 
made  upon  any  one  claim.  In  an  action  to 
recover  possession  of  a  mine,  plaintiff  proved 
location  and  transfer  of  the  claim  to  her- 
self, and  performance  of  the  requisite  assess- 
ment work  down  to  1888.  She  proved  pos- 
session and  improvement  of  an  adjoining 
mine,  in  1888,  amounting  to  three  hundred  and 
six  dollars.  Her  title  to  this  adjoining  mine 
was  not  questioned.  Held,  that  under  Code 
of  Civil  Procedure,  section  1963,  subdivisions 
11,  12,  making  proof  of  possession  and  im- 
provement presumptive  evidence  of  owner- 
ship, plaintiff  showed  that  the  two  claims 
were  held  in  common. — De  Noon  v.  Morrison, 
83  Cal.  163,  23  Pac.  374. 

J.  attempted  to  locate  a  mining  claim  by 
posting  notices  on  it,  but  failed  to  mark  the 
location  on  the  ground  so  that  its  boundaries 
could  be  readily  traced  as  required  by  Be- 
vised  Statutes  of  the  United  States,  section 
2324.  He  and  his  grantees  held  possession 
and  worked  the  mine  until  ejected  by  de- 
fendant, who  attempted  to  locate  the  claim 
by  posting  a  notice  at  each  end  and  record- 
ing a  copy  thereof,  but  who  also  failed  to 
locate  its  boundaries  on  the  ground.  J.'s 
grantee  worked  on  the  claim  after  the  at- 
tempted location  by  defendant.  Held,  that  a 
finding  that  plaintiffs  and  their  grantor  never 
abandoned  the  claim  and  were  in  continuous 
possession,  and  that  defendant  was  a  mere 


trespasser,  was  sustained  by  the  evidence. — 
Neuebaumer  v.  Woodman,  89  CaL  310,  26 
Pac.  900. 

In  an  action  brought  to  determine  the 
adverse  claims  of  the  parties  to  the  right  of 
possession  of  mineral  land,  the  court  has 
nothing  to  do  with  the  proceedings  in  the 
land  office,  and  no  power  to  determine  as  to 
their  regularity  or  irregularity,  sufficiency  or 
insufficiency;  and  the  overruling  of  an  ob- 
jection to  the  insufficiency  of  a  protest  filed 
by  the  plaintiffs  in  the  land  office,  and  its 
admission  in  evidence,  cannot  be  a  prejudi- 
cial error.— Quigley  v.  Gillett,  101  CaL  462, 
35  Pac.  1040. 

Where  the  pleadings  admit  that  the  clainis 
were  located  in  a  specified  mining  district, 
and  the  name  of  the  recorder  of  that  dis- 
trict is  shown,  a  district  record  book  show- 
ing records  of  locations  in  the  district  signed 
by  such  recorder,  and  produced  by  the  county 
clerk,  in  pursuance  of  the  act  of  1897,  thei 
in  force,  comes  from  the  proper  custodian. — 
McCann  ▼.  McMillan,  129  CaL  350,  62  Pac 
31. 

Evidence  introduced  from  the  district  rec- 
ord book  of  the  claims  both  of  the  plaintiib 
and  of  the  defendants  is  some  evidence  that 
there  was  a  rule  or  custom  to  record  mining 
claims  in  the  district;  and  the  absence  of 
the  proof  of  such  custom  by  the  plaintiff, 
objected  to  by  the  defendants,  ia  supplied 
by  the  defendants'  introduction  of  the  same 
records  to  prove  their  locations. — McCann  v. 
McMillan,  129  CaL  350,  62  Pac.  31. 

Although  a  by-law  adopted  by  the  miners 
of  the  district,  fixing  the  number  of  cubic 
feet  to  be  excavated  to  show  the  requisite 
amount  of  annual  work,  cannot  dispense  with 
the  requirements  of  the  act  of  Congress,  yet 
it  tends  to  show  how  the  miners  of  the  dis- 
trict regarded  the  general  character  of  the 
mining  ground  in  the  district,  and  what 
amount  of  work,  in  their  judgment,  would 
be  worth  one  hundred  dollars;  and  where  the 
work  done  by  plaintiff  exceeded  the  number 
of  cubic  feet  fixed  by  the  By-law,  it  tends  to 
rebut  any  inference  of  bad  faith. — Wright  ▼. 
Killian,  132  Cal.  56,  64  Pac.  98. 

Where  plaintiff  produced  deeds  for  mining 
claims  from  the  persons  who  located  the 
mines  more  than  six  years  before  the  trial, 
and  showed  its  actual  possession  for  the  last 
two  years,  a  verdict  that  it  and  its  predeees- 
sors  had  been  in  possession  for  six  years  was 
justified  as  against  a  defendant  claiming  the 
mines  as  abandoned. — Treka  Min.  etc.  Co.  ▼. 
Knight,  133  Cal.  544,  65  Pac.  1091. 

Where  plaintiff  is  in  possession  of  a  mine 
as  successor  in  interest  of  the  locator,  prima 
facie  evidence  of  the  location  is  sufficient 
to  justify  a  verdict  against  one  who,  know- 
ing of  such  location,  relocated  the  mine  on 
the  claim  that  the  mine  had  been  abandoned 
and  no  work  done  thereon  during  the  pre- 
ceding year. — ^Treka  Min.  etc  Co.  ▼•  Knigh^ 
133  Cal.  544,  65  Pac.  1091. 
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A  forfeiture  of  a  mining  elaim  under  Be- 
Tised  Statute!  of  the  United  States,  section 
2324  [5  Fed.  Stats.  Ann.,  p.  19,  U.  S.  Comp. 
Stats.  1901,  p.  1426],  must  be  shown  by  clear 
and  convincing  proof. — Goldberg  ▼.  Bruschiy 
146  Cal.  708,  81  Pac.  23. 

Where  plaintiffs  claimed  a  forfeiture  by 
co-owners  for  failure  to  contribute  to  annual 
work,  and  defendant  relied  upon  a  transfer 
from  such  co-owners  prior  to  the  notice  to 
them  to  contribute,  plaintiffs  were  improp- 
erly allowed  in  rebuttal  to  introduce,  as  an 
estoppel  of  record  against  the  defendant,  the 
judgment-roll  in  an  action  to  which  defend- 
ant was  a  party,  brought  by  plaintiffs  as 
alleged  successors  in  interest  of  the  judgment 
debtors,  including  such  co-owners,  to  redeem 
from  a  sale  under  the  foreclosure  of  a  mort- 
gage, the  judgment  showing  that  redemption 
was  permitted  to  plaintiffs  as  such  succes- 
sors, where  there  is  nothing  in  the  record  to 
indicate  that  the  precise  question  of  the 
forfeiture  by  such  co-owners  was  directly  in- 
YolYod  and  adjudicated. — Emerson  y.  Tosem- 
ite  Gold  Min.  etc.  Co.,  149  Cal.  50,  85  Pac. 
122. 

Where  there  was  no  satisfactory  evidence 
of  compliance  with  the  law  by  the  locator, 
and  the  evidence  tended  to  show  that  the 
seam  of  quartz  was  small,  and  carried  a  very 
small  percentage  of  gold,  and  there  was  no 
evidence  that  in  any  year  one  hundred  dol- 
lars' worth  of  work  was  done  upon  it  by  the 
locator,  or  that  any  work  was  done  there- 
upon for  eight  years  prior  to  the  commence- 
ment of  the  action,  or  that  plaintiff  was  in 
actual  possession  of  the  claim  when  the  suit 
was  brought,  the  evidence  is  insufficient  to 
sustain  the  action,  and  findings  and  judgment 
for  the  defendant  will  not  be  disturbed  upon 
appeaL — Mutchmor  v.  McCarty,  149  CaL  603, 
87  Pac.  85. 

The  inadmissibility  of  the  declarations  of 
the  superintendent  of  the  defendant's  mine 
cannot  be  affected  by  the  fact  that  he  claimed 
an  interest  in  plaintiffs'  mine  adverse  to  the 
defendant,  nor  by  the  fact  that  he  had  con- 
veyed to  the  defendant  the  mine  worked  by 
it,  where  the  declarations  were  made  after 
such  transfer,  and  not  while  he  was  holding 
the  title  transferred — Ferguson  v.  Basin  Con- 
solidated Mines,  152  Cal.  712,  93  Pac.  867. 

Evidence  was  admissible  on  the  question 
of  good  faith  to  show  that  the  expenditure 
for  a  mill  erected  on  a  claim  was  of  no  value 
for  reducing  the  ore  there  found. — Big  Three 
Min.  ft  Mill.  Co.  v.  Hamilton,  157  Cal.  130, 
137  Am.  St.  Bep.  118,  107  Pac.  301. 

Where  the  evidence  for  the  defendant 
showed  prior  locations  of  three  claims,  in- 
cluding one  of  plaintiff's  claims,  and  his 
prosecution  of  work  for  their  development 
continuously  up  to  and  after  the  repeal  of 
the  act  of  1897,  and  that  part  of  such  work 
waa  done  within  the  boundaries  of  the  plain- 
tiff's subsequent  claim,  this  evidence,  not- 
withstanding conflicting  •videhce  to  the  con- 


trary, was  sufficient  to  show  possession  of  the 
entire  claim  of  defendant  to  the  extent  of 
the  visible  boundaries  thereof. — ^Big  Three 
Min.  ft  Mill.  Co.  v.  Hamilton,  157  Cal.  130, 
137  Am.  St.  Bep.  118,  107  Pac.  301. 

In  an  action  to  determine  and  establish 
rights  in  a  mining  claim,  evidence  as  to 
whether  or  not  the  assessment  work  done  on 
the  claim  was  actually  paid  for  is  immaterial 
and  entitled  to  no  weight. — Big  Three  Min.  ft 
Mill.  Co.  V.  Hamilton,  157  Cal.  130,  137  Am. 
St.  Bep.  118,  107  Pac.  301. 

The  question  whether  several  mining  claims 
are  held  by  the  owner  as  a  group  caUs  for  a 
mere  conclusion  rather  than  for  a  fact,  and  an 
objection  thereto  was  properly  sustained. 
Whether  or  not  the  claims  were  so  held  is  best 
evidenced  not  by  the  intention  of  the  witness, 
but  by  the  location  of  the  properties,  and  the 
kind,  quality,  and  place  of  the  work  per- 
formed.— ^Morgan  ▼.  Myers,  159  Cal.  187,  113 
Pac.  153. 

In  an  action  involving  the  determination 
of  the  question  whether  or  not  two  mining 
claims  were  contiguous,  declarations  of  a 
prior  owner  of  the  claims,  to  the  effect  that 
there  was  unoccupied  and  unlocated  ground 
between  them  is  admissible,  under  section 
1849  of  the»  Code  of  Civil  Procedure. — ^Mor- 
gan V.  Myers,  159  Cal.  187,  118  Pac.  153. 

A  witness  who  is  asked  to  identify  on  a 
map  of  certain  mining  claims  points  located 
by  him  should  confine  his  answers  to  the  phy- 
sical facts  involved,  and  not  state  his  conclu- 
sions from  things  he  found  on  the  ground.-— 
Morgan  v.  Myers,  159  Cal.  187,  113  Pac.  153. 

Convincing  proof  of  the  failure  of  a  min- 
ing locator  to  perform  the  work  required  by 
law  held  essential  to  a  forfeiture  of  his 
rights. — Gear  v.  Ford,  4  Cal.  App.  556,  88 
Pac.  600. 

Where  the  formal  relocation  was  made  by 
one  of  the  defendants,  but  the  plaintiffs  have 
made  all  defendants  parties,  and  aver  pos- 
session by  all  of  the  defendants,  a  finding 
as  to  that  effect  is  supported. — Holmes  v. 
Salamanca  Gold  Min.  etc.  Co.,  5  Cal.  App. 
659,  91  Pac.  160. 

The  evidence  without  conflict  supports  a 
finding  for  plaintiffs  as  to  the  discovery  of 
ore,  that  the  evidence  sufficiently  supports 
a  finding  of  partnership  between  the  plain- 
tiffs, and  that  they  expressly  agreed  to  hold 
and  work  the  claims  for  their  joint  use  and 
benefit,  and  worked  the  same  accordingly, 
and  that  each  of  the  original  locations  was 
made  in  accordance  with  section  2324  of  the 
Bevised  Statutes  of  the  United  States,  and 
that  the  adverse  locations  of  the  defendants 
were  without  right. — Holdt  v.  Hazard,  10 
Cal.  App.  440,  102  Pac.  540. 

It  is  held  that  the  evidence  amply  sustains 
the  finding  that  the  prior  locator  and  the 
plaintiffs,  as  his  assignees,  performed  fully 
all  the  annual  labor  required  under  the  laws 
of  the  United  States  to  preserve  their  prior 
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righti. — McCleary  ▼.  Broaddaa,  14  Cal.  App. 
60,  111  Pac  125. 

Parol  eyidenee  is  admiasible  to  show 
whether  a  mining  rule  or  castom  is  in  force 
or  not. — North  Noonday  Min.  Co.  ▼.  Orient 
Min.  Co.,  1  Fed.  522,  6  Sawy.  299.  New  trial 
denied,  11  Fed.  125,  6  Sawy.  603. 


S63. 


As  to  dtlsoiislilp. 


The  fact  that  the  parties  in  possession  of 
a  gold  mine  are  foreigners,  and  have  obtained 
no  license,  affords  no  apology  for  trespassers. 
The  state  alone  can  enforce  the  law  prohib- 
iting foreigners  from  working  in  the  mines 
without  a  license. — Mitchell  ▼.  Hagood,  6 
Cal.  148. 

Prior  to  the  act  of  Congress  of  July  26, 
1866,  relating  to  mineral  lands,  the  occupa- 
tion and  working  of  such  lands  did  not  confer 
upon  the  occupant  any  right  or  title  thereto 
as  against  the  government  of  the  United 
States,  or  its  grantees;  and  under  that  act, 
an  occupant,  not  being  a  citizen  of  the  United 
States,  nor  having  declared  his  intention  to 
become  such,  had  no  rights  to  be  protected 
by  the  act  of  May  10,  1872,  amendatory  of 
the  former  act. — Lee  boon  v.  Tesh,  68  Cal. 
43,  6  Pac.  97,  8  Pac.  621. 

In  an  action  to  quiet  title  to  a  mining 
claim,  the  evidence  of  one  of  the  plaintiffs 
that  he  was  a  citizen  of  the  United  States  at 
the  time  of  the  location,  and  that  the  other 
plaintiffs  were  his  children,  and  were  all  born 
in  the  state  of  California,  is  sufficient  proof 
of  the  citizenship  of  the  plaintiffs  to  prevent 
a  nonsuit  on  the  ground  that  they  were  not 
citizens  at  the  time  of  the  location. — Thomp- 
son V.  Spray,  72  Cal.  528,  14  Pac.  182. 


§64. 


Welglkt  and  snlllciency. 


In  an  action  to  quiet  title  to  certain  min- 
ing claims,  evidence  held  to  be  of  such  a 
nature  as  to  fail  to  establish  any  voluntary 
abandonment  of  the  location  by  defendant. — 
Borgwardt  v.  McKittrick  Oil  Co.,  164  Cal. 
650,  130  Pac.  417. 

In  this  action  to  determine  the  location 
of  the  boundary  line  between  two  mining 
claims,  while  the  evidence  was  conflicting, 
there  was  sufficient  evidence  to  justify  the 
trial  court  in  concluding  that  plaintiff  had 
no  intention  originally  of  claiming  any 
ground  beyond  the  disputed  boundary  line, 
and  his  object  in  amending  his  location  was 
to  take  advantage  of  a  discovery  made  by 
one  who  had  already  in  good  faith  located 
the  ground. — Gobert  v.  Butterfield,  23  Cal. 
App.  1,  136  Pac.  516. 


§65. 


Questloiii  for  court  and  Jury. 


Mining  laws,  when  introduced  in  evidence, 
are  to  be  construed  by   the  court,  and  the 

Question  whether  by  virtue  of  such  laws  a 
orfeiture  has  accrued  is  a  question  of  law, 
and  cannot,  therefore,  be  properly  submitted 


to  a  jury. — ^Fairbanks  ▼.  WoodhousOy  6  Cal 
433. 

Mining  laws  introduced  in  evidence  are  to 
be  construed  by  the  court,  and  the  question 
whether  by  virtue  of  them  a  forfeiture  hai 
accrued  is  a  question  of  law. — ^Fairbanks  v. 
Bear,  1  Cal.  Unrep.  39. 

Plaintiff  may  recover  upon  point  of  pos- 
session to  mining  claim  unless  defendant 
shows  a  better  right. — ^Merced  Min.  Co.  v. 
Fremont,  7  Cal.  317,  319,  68  Am.  Dec.  262. 

Where,  in  suit  for  a  mining  claim,  plain- 
tiff, in  his  complaint,  states  the  particular 
facts  constituting  his  title,  and,  on  that  title, 
seeks  a  recovery,  and  the  answer  denies  saeh 
title,  plaintiff  must  prove  his  title  as  averred, 
at  least,  in  substance,  and  he  cannot,  against 
defendant's  objection,  recover  on  another  and 
different  title. — Eagan  v.  Delaney,  16  CaL  85. 

As  the  "mining  law"  of  a  district  must 
not  only  be  established,  but  in  force,  it  is 
void  whenever  it  falls  into  disuse  or  is  gen- 
erally disregarded;  and  the  question  whether 
it  is  in  force  at  a  given  time  is  one  of  fact 
for  the  jury. — Harvey  v.  Byan,  42  Cal.  626. 

Whether  or  not  the  marking  can  be  readily 
traced  is  a  question  for  the  jury. — ^Taylor  v. 
Middleton,  67  Cal.  656,  8  Pac.  594;  Dn  Prat 
V.  James,  65  Cal.  555,  4  Pac.  562. 

It  is  a  question  for  the  jury  whether  a 
mining  location  has  been  abandoned  or  for- 
feited prior  to  an  attempted  subsequent  loca- 
tion.—Taylor  V.  Middleton,  67  CaL  656,  8 
Pac.  594. 

To  "resume  work,"  within  the  meaning 
of  section  2324  of  the  United  States  Revised 
Statutes,  is  to  actually  begin  work  anew  with 
a  bona  fide  intention  of  prosecuting  it  as 
required  by  that  section;  and  whether  work 
done  by  a  prior  locator  was  with  such  inten- 
tion is  for  the  jury  to  determine. — MeCormiek 
V.  Baldwin,  104  Cal.  227,  37  Pac.  903. 

The  ultimate  fact  to  be  determined  as  to 
a  location  made  exclusively  under  the  act  of 
Congress  is  the  placing  of  such  marks  upon 
the  ground  as  will  identify  the  claim,  by 
being  of  such  character  that  its  boundaries 
can  be  readily  traced;  and  it  is  a  question 
for  the  jury,  or  for  the  court  sitting  u  A 
jury,  to  determine  whether  this  has  been 
effected.— Eaton  v.  Norris,  131  Cal.  561,  63 
Pac.  856. 

The  question  whether  the  location  of  a  min* 
ing  claim  has  been  distinctly  marked  upOB 
the  ground  so  that  its  boundaries  can  bo 
readily  traced  is  one  of  fact  to  be  determined 
by  the  trial  court  upon  the  evidence  presented 
to  it  upon  that  issue. — ^MoCarthy  v.  Phelsa, 
132  Cal.  404,  64  Pac.  570. 

Where  a  relocation  was  not  justified  for 
failure  of  the  claimants  in  possession  to  do 
the  annual  work  required  by  law,  the  charsf- 
tor   and   apparent  validity   of  loeh  reloca* 
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Hon  it  immaterial,  and  it  is  immaterial 
whether  findings  made  thereupon  are  or  are 
not  supported  by  the  evidence. — Wright  ▼. 
Killian,  132  Cal.  56,  64  Pac.  98. 

The  plaintiff  had  the  right,  as  matter  of 
law,  to  do  the  annual  work  upon  one  claim 
for  the  protection  of  another  contiguous  claim 
held  in  common,  where  the  work  tended  to 
the  development  of  both  claims;  and  the 
question  was  one  of  fact  for  the  jury,  whether 
the  work  so  done  was  for  the  benefit  of 
both  claims. — ^Yreka  Min.  etc.  Co.  v.  Knight, 
133   CaL  544,  65  Pac.   1091. 

The  question  whether  a  known  vein  within 
the  limits  of  the  placer  patent  is  of  any 
practical  value  is  always  a  question  of  fact 
for  the  jury,  or  for  the  court  in  the  absence 
of  a  jury. — Mutehmor  v.  McCarty,  149  Cal. 
603,  87  Pac.  85. 

Where  the  writer  of  the  original  notice  of 
location  of  certain  mining  claims  testified 
that  the  notice  did  not  describe  the  claims  as 
being  together  and  touching,  the  question 
whether  a  purported  copy  of  the  notice  which 
was  introduced  in  evidence  was  sufficient  to 
show  the  contrary  was  for  the  trial  court. — 
Morgan  ▼.  Myers,  159  Cal.  187,  113  Pac.  153. 

Whether  a  prior  location  was  forfeited  as 
against  an  adverse  location,  and  whether  work 
wae  done  for  the  purpose  of  working  the 
claim  in  controversy,  or  was  adapted  to  that 
purpose,  are  questions  of  fact. — Gear  v.  Ford, 
4  CaL  App.  556,  88  Pac.  600. 

No  arbitrary  rule  as  to  what  will  consti- 
tute a  sufficient  discovery  can  be  stated, 
which  will  govemt  all  cases  alike,  either  in 
respect  to  lodes  or  placers.  The  question 
whether  a  sufficient  discovery  has  been  made 
is  one  of  fact  for  the  jury  to  determine, 
under  the  guidance  of  the  court.  Where  min- 
erals have  been  found,  and  the  evidence  is 
of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing 
a  valuable  mine,  the  requirei^ents  of  the 
statute  have  been  met.  But  the  rule  is  other- 
wise when  the  evidence  falls  short  of  meet- 
ing the  statutory  requirements  as  to  a  dis- 
covery of  valuable  minerals.^}aribaldi  v. 
Grille,  17  Cal.  App.  540,  120  Pac.  425. 

Whether  or  not  a  mining  law  or  custom  is 
in  force  at  any  given  time  is  a  question  of 
fact  for  the  jury. — ^North  Noonday  Min.  Co. 
V.  Orient  Min.  Co.,  1  Fed.  522,  6  Sawy.  299. 
New  trial  denied,  11  Fed.  125,  6  Sawy.  503; 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Mining  Co., 
11  Fed.  666,  7  Sawy.  96. 


«. 


§66. 


Iiui  tf  uctionai 


In  an  action  for  a  mining  claim,  when  the 
defendant  asked  for  an  instruction  to  the 
jury  "that  if  the  plaintiff  had  abandoned 
the  claim,  and  did  not  intend  to  return  and 
work  it  before  the  commencement  of  the 
■nit,"    and    the    court    gave    the    instruction 


''subject  to  the  seventeenth  section  of  the 
statute  of  limitations,''  held,  that  the  quali- 
fication to  the  instruction  was  error.— Davit 
V.  Butler,  6  CaL  510. 

Where  the  court  instructed  the  jury  that 
wQiere  an  abandonment  is  sought  to  be 
established  by  the  act  of  the  party,  the  in- 
tention alone  governs;  and  if  such  party 
leave  a  mining  claim,  with  the  intention  not 
to  return,  his  abandonment  is  as  complete, 
if  it  exist  for  a  minute  or  a  second,  as  though 
it  continued  for  years,  but  if  he  left  with  the 
intention  of  returning,  he  might  do  so  at  any 
time  within  five  years;  provided,  there  was 
no  rule,  usage,  or  custom  of  miners  of  such  a 
notorious  character  as  to  raise  a  presumption 
of  an  intention  to  abandon,"  held,  that  the 
question  of  abandonment  was  fairly  left  to 
the  jury. — Waring  v.  Crow,  11  CaL  366. 

It  is  error  for  the  court  lo  instruct  the 
jury  that  "the  statute  provides  that  generid 
customs,  usages  and  regulations  .  .  .  shall 
govern  the  decision  of  the  action."  The  stat- 
ute speaks  only  of  local  customs. — ^Table 
Mountain  T^i^ael  Co.  v.  Stranahan,  81  Cal. 
387. 

If  there  is  no  evidence  as  to  the  general 
custom  of  the  size  of  locating  mining  claims, 
instructions  to  the  jury  upon  the  reasonable- 
ness of  its  size  depending  on  general  cus- 
tom are  irrelevant. — Table  Mountain  Tunnel 
Co.  V.  Stranahan,  31  Cal.  387. 

In  charging  the  jury  upon  the  question  of 
forfeiture  the  court  should  narrow  its  charge 
to  such  rules  or  regulations  as  expressly  pro- 
vide that  a  noncompliance  with  their  pro- 
visions shall  be  cause  of  forfeiture. — ^Bell  ▼. 
Bed  Bock  etc.  Min.  Co.,  36  Cal.  214. 

On  the  trial  of  a  mining  case,  the  language 
of  an  instruction  to  the  jury,  that  if  one 
of  the  parties  located  a  claim  at  a  time  when 
it  was  "open  and  subject  to  appropriation 
under  the  local  usages  of  the  district,"  does 
not  necessarily  imply  that  a  mining  claim 
in  the  actual  possession  of  a  person  may 
be  relocated  by  another  person,  if  the  person 
in  possession  has  not  taken  the  necessary 
steps  to  give  him  the  constructive  posses- 
sion of  the  claim. — ^Bradley  v.  Lee,  88  Cal. 
862. 

It  is  erroneous  for  the  court  to  instruct  the 
jury  that  they  axe  authorized  to  find  the  fact 
of  abandonment  from  the  existence  of  other 
facts.— Stone  v.  Geyser  Q.  Min.  Co.,  52  Cai. 
315. 

In  an  action  to  recover  possession  of  a 
mine,  an  instruction  informing  the  jury,  as 
a  matter  of  law,  that  the  mere  fact  that  the 
locators  did  not  place  a  monument  at  a  cer- 
tain corner  of  the  claim  they  intended  to  lo- 
cate would  be  fatal  to  the  plaintiff's  right 
of  recovery,  when,  according  to  all  facts  in 
evidence,  the  location  was  distinctly  marked, 
so  that  its  boundaries  could  be  distinctly 
traced,  would  be  in  contravention  of  the  stat- 
ute, and  would  invade  the  province  of  the 
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jnry. — ^Anderson  ▼.  Black,  70  Cal.  226,  11  Pac. 
700. 

In  an  action  of  ejectment  for  a  mining 
claim,  where  the  evidence  showed  a  location 
by  defendant  prior  to  that  of  plaintiff,  and 
poBseBBion  by  plaintiff,  the  court  instructed 
the  jury  that  one  mode  of  making  a  valid 
location  of  a  mining  claim  was  by  taking 
possession  of  it,  and  clearly  defining  its 
boundaries;  but  failed  to  state  the  distinc- 
tion between  the  right  of  such  locator  as 
against  a  mere  intruder,  and  as  against  one 
who  has  complied  with  the  mining  laws. 
Held,  that  the  instruction  was  mialeading,  and 
the  error  was  not  cured  by  a  subsequent  in- 
struction that  if  the  defendant's  location  was 
prior  to  that  of  plaintiff,  and  conformed  to 
the  mining  law,  the  plaintiff  acquired  no  right 
under  the  subsequent  location. — Garthe  y. 
Hart,  73  Oal.  541,  15  Pae.  93. 

It  is  held  that  an  instruction  as  to  assess- 
ment work  done  upon  a  group  of  claims  ad- 
joining each  other,  and  as  to  forfeiture 
thereof  for  failure  to 'do  annual  work,  which 
is  otherwise  correct,  was  not  prejudicially 
erroneous  when,  in  view  of  the  language  used 
in  a  later  part  of  the  instruction,  the  jury 
were  given  to  understand  that  work  done 
upon  any  one  of  the  four  claims,  which  in 
fact  were  not  adjoining,  could,  under  proper 
conditions,  be  applied  to  any  of  the  four. — 
Big  Three  Min.  &  Mill.  Go.  v.  Hamilton,  157 
Cal.  130,  137  Am.  St.  Eep.  118,  107  Pac.  301. 

An  instruction  correctly  defining  the  charac- 
ier  of  the  work  that  may  be  done  upon  one 
claim  for  the  benefit  of  another  owned  in  com- 
mon with  it,  in  that  work  done  outside  of  the 
one  must  have  a  tendency  to  develop  or  bene- 
fit the  other,  is  not  inconsistent  with  an  in- 
struction stated  to  be  in  accordance  with  other 
instructions  given,  that  the  burden  of  proof  is 
on  the  defendants  to  show  that  the  necessary 
assessment  work  was  not  done  as  required  by 
law  upon  two  of  the  claims,  but  that  in  so 
far  as  plaintiff's  case  depends  on  work  done 
outside  of  the  claims  asserted  to  be  forfeited, 
the  burden  of  proof  is  upon  the  plaintiff  to 
ahow  that  such  outside  work  did  actually  bene- 
fit, where  it  is  evident  from  the  other  instruc- 
tion referred  to  that  the  jury  could  not  be 
misled  by  the  omission  of  the  words  ''tend 
to*'  in  plaintiff's  burden  of  proof. — Big  Three 
Min.  ft  Mill.  Co.  v.  Hamilton,  157  Cal.  130,  137 
Am.  St.  Bep.  118,  107  Pac.  301. 

Where  neither  the  locations  of  the  plaintiff 
nor  the  conflicting  locations  of  the  defend- 
ant, which  were  made  while  the  act  of  1897 
was  in  force,  conformed  thereto,  the  court 
properly  instructed  the  jury  that  ''mining  lo- 
cations made  while  the  act  of  1897  was  in 
force,  but  invalid  by  reason  of  noncompliance 
with  the  provisions  of  that  law,  will  be  valid 
after  the  repeal  of  that  law  providing  the 
provisions  of  the  mining  laws  of  the  United 
States  had  been  complied  with  and  there  were 
no  intervening  rights  before  the  repeal  of 
that  law,  and  where  the  claim  had  been  oc- 
cupied, held,  and  worked  up  to  the  time  of  and 


after  such  repeal." — ^Big  Three  Min.  &  Mill 
Co.  ▼.  Hamilton,  157  CaL  130,  137  Am.  St 
Bep.  118,  107  Pac.  301. 


§67. 


Ab  to  citlMmadp. 


In  such  an  action,  where  the  jury  are  prop- 
erly instructed  tnac  oniy  citizens  or  thoat 
who  had  declared  their  intention  of  becoming 
such  could  locate  mining  claims  upon  vacant 
unappropriated  public  lands  of  the  Umted 
States,  a  further  instruction  in  the  same  im- 
mediate connection,  in  which  the  court  desig- 
nated the  prior  location  as  a  "pretended  loca- 
tion," if  the  locator  at  the  time  it  was  made 
was  found  not  to  be  a  citizen,  was  not  mis- 
leading.— Galbreath  t.  Simas,  161  CaL  303, 
119  Pac.  86. 


§6a 


Findings  and  Jodgment. 


Where  no  allegations  have  been  made,  or 
issues  formed  as  to  the  forfeiture  of  any  of 
the  mines  described  in  the  complaint,  t  find- 
ing as  to  such  forfeiture  must  be  disregarded 
as  outside  of  the  issues. — Dorsey  v.  Newcomer, 
121  Cal.  213,  53  Pac.  557. 

Where  there  was  some  evidence,  thongh 
not  very  explicit,  tending  to  support  findings 
that  a  gold-bearing  ledge  was  discovered  and 
worked  prior  to  the  location  relied  upon  by 
the  plaintiffs,  and  that  at  the  time  of  the 
location  the  land  was  vacant  public  land,  sub- 
ject to  appropriation,  the  findings  are  suf- 
ficiently supported  by  evidence  as  against  the 
defendant,  who  was  a  subsequent  locator,  and 
asserted  no  title  antedating  his  location.— 
Conway  v.  Hart,  129  Cal.  480,  62  Pae.  44. 

If  such  finding  be  construed  as  based  merely 
upon  the  opinion  and  belief  of  the  locators 
as  to  the  situation  of  the  river  channel  or 
deposit,  and  as  to  the  value  of  adjoining  land, 
it  is  not  inconsistent  with  other  findings  es- 
tablishing a  location  "in  pursuance  of  the 
provisions  of  the  Revised  Statutes  of  the 
United  States,"  and  that  plaintiffs  are  the 
owners  of  the  land  in  controversy,  and  that 
the  claim  of  defendants  thereto  is  without 
right,  which  are  sufficient  of  themselves  to 
dispose  of  all  the  issues,  and  establish  con- 
formity to  the  survey  lines  as  near  as  was 
reasonably  practicable. — Mitchell  v.  Hutchin- 
son, 142  Cal.  404,  76  Pac.  55. 

In  an  action  to  quiet  title  to  a  mining 
claim,  in  which  plaintiff  claimed  under  a  lo- 
cation made  in  1900,  where  it  appeared  that 
defendant  had  long  prior  to  that  time  made 
a  location  which  was  confessedly  invalid  at 
the  time  it  was  made,  a  finding  to  this  effect 
is  not  sufficient  to  dispose  of  the  material 
issue  as  to  whether  defendant  had  made  a 
valid  location  before  plaintiff's  location  was 
made.— Dwinnell  v.  I^er,  145  Cal.  12,  7  L. 
B.  A.  (N.  S.)  763,  78  Pac.  247. 

A  finding  in  favor  of  a  preaeriptive  title 
acquired  by  one  of  the  defendants  to  one  of 
plaintiff's  mining  claims  is  against  the  evi- 
dence, where  tiie  testimony  to  support  the 
same  shows  that  the  plaintiff's  predeeeflaon 
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went  upon  the  elaim  from  time  to  time  during 
the  five  years  preceding  the  commencement 
of  the  action,  and  conducted  extensive  mining 
operations  thereon,  notwithstanding  the  ad- 
verse claimant  protested  against  the  same 
and  asserted  title  in  himself,  when  his  pro- 
tests  were  unheeded  and  the  work  continued. 
The  evidence  that  his  possession  was  neither 
ezclnsive  nor  uninterrupted  for  the  requisite 
period  defeats  the  finding  in  favor  of  his  pre- 
scriptive title.— ^Big  Three  Min.  A  Mill.  Co.  v. 
Hamilton,  157  Cal.  130,  137  Am.  8t.  Bep.  118, 
107  Pac.  301. 

In  an  action  to  recover  damages  for  tres- 
pass and  for  an  injunction  to  restrain  further 
trespass  on  mining  property,  the  findings  of 
the  trial  court  that  plaintiff's  claim  over- 
lapped a  portion  of  defendant's  placer  mine, 
that  there  was  no  discovery  by  plaintiff  of 
gold-bearing  rock  or  mineral  m  place,  and 
tiiat  plaintiff  had  taken  ore  from  such  over- 
lap, held  to  be  sustained  by  the  evidence.-* 
Olaine  v.  McGraw,  164  Cal.  424,  129  Pac.  460. 

Although  the  evidence  justified  a  finding 
that  the  printed  words  were  left  in,  such  a 
finding  is  immaterial,  a«  a  substantial  com- 
pAiance  with  the  law  was  sufficiently  shown, 
and  no  one  could  be  prejudiced  in  consequence 
of  the  obvious  oversight  as  to  those  words.^ 
Green  v.  Gavin,  10  Cal.  App.  330,  101  Pac. 
931. 

A  description  of  the  claims  in  the  judgment 
according  to  the  notices  posted,  which  con- 
stitute a  part  of  the  marking  of  the  claims, 
and  which  taken  with  the  data  contained 
therein  is  sufficient  to  enable  one  to  identify 
the  property  with  reasonable  certainty,  is 
sufficient. — Holdt  v.  Hazard,  10  Cal.  App.  440, 
102  Pac.  540. 

The  credibility  of  the  prior  locator  as  a 
witness  to  his  prior  discovery  of  the  ledge  in 
controversy  and  as  to  his  prior  marking  of 
boundaries  of  his  claim,  was  for  the  consid- 
eration of  the  trial  court,  and  where  there  is 
nothing  inherently  improbable  in  his  testi- 
mony, the  findings  based  thereon  will  be  ac- 
cepted as  establishing  such  priority. — Mc- 
Cleary  t.  Broaddus,  14  Cid.  App.  60,  111  Pac. 
125. 


|e9. 


B6vlow. 


In  an  action  for  trespass  on  a  ledge  formed 
by  the  union  of  that  of  plaintiff  and  that 
of  defendant,  the  court  found  plaintiff's  claim 
to  have  been  located  in  1879,  while  defend- 
ant's patent  was  dated  1874.  Held  that,  such 
finding  not  bein?  shown  clearly  contrsury  to 
evidence,  it  would  not  be  disturbed  on  ap- 
peal; and  that  in  view  of  such  finding  it  was 
immaterial,  whether  evidence  offered  by  de- 
fendant to  show  a  location  before  1874  was 
Soperly  or  improperly  admitted. — Champion 
in.  Co.  V.  Consolidated  Wyoming  Gk>ld  Min. 
Co.,  73  Cal.  78,  16  Pac.  513. 

In  an  action  to  try  the  right  of  possession 
to  a  mining  claim,  the  sufficiency  of  plain- 
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tiff's  protest  against  defendant's  relocation 
filed  in  the  land  office  is  immaterial,  and  its 
admission  in  evidence  cannot  harm  defendant. 
Quigley  v.  Gillett,  101  Cal.  462,  35  Pac.  1040. 

Defendants'  contention  that  such  findings 
WBre  equivalent  to  a  finding  of  abandonment 
or  forfeiture  by  defendants,  which  must  be 
specially  pleaded,  could  not  be  sustained,  since 
the  term  "lapsed"  in  the  finding  had  no  well- 
defined  significance  in  mining  law,  and  might 
be  rejected  as  surplusage,  and  the  judgment 
allowed  to  rest  on  the  finding  that  the  land 
was  vacant  public  mineral  land.— ^ontreras 
V.  Merck,  131  Cal.  211,  63  Pac.  336. 

Bevised  Statutes  of  the  United  States,  sec- 
tion 2326,  declares  that,  where  an  adverse 
claim  is  filed  during  the  period  of  publica- 
tion of  a  claim  to  mineral  lands  within  the 
public  domain,  all  proceedings  shall  be  stayed 
until  the  controversy  shall  have  been  settled 
by  some  court  of  competent  jurisdiction,  and 
that  the  adverse  claimant  shall  within  a  spe- 
cific time  commence  proceedings  in  a  court 
of  competent  jurisdiction  to  determine  the 
right  to  possession.  Held,  that  where  plain- 
tiffs in  an  action  under  the  statute  served  a 
statement  on  motion  for  a  new  trial  August 
13,  1887,  and  then  took  no  further  steps,  and 
on  April  13,  1898,  a  motion  by  defendants  to 
dismiss  the  proceedings  for  want  of  prosecu- 
tion was  denied,  and  thereafter,  on  April  20, 
1900,  a  similar  motion  was  made,  on  appeal 
from  the  denial  of  such  motion  the  judgment 
of  the  trial  court  would  not  be  sustained  on 
the  ground  that  the  denial  of  defendant^'  first 
motion  was  conclusive  of  their  right  to  a 
dismissal,  it  not  appearing  on  what  evidence 
the  first  motion  to  dismiss  was  denied,  and 
it  being  probable  that  defendants  could  not 
obtain  a  patent  until  the  motion  for  a  new 
trial  had  been  disposed  of.— Doon  v.  Tesh, 
131  Cal.  406,  63  Pac.  764. 

A  substantial  conflict  of  evidence  as  to 
monuments  having  been  constructed  on  the 
boundaries  of  a  mining  claim — persons  tes- 
tifying that  they  placed  them  there — ^is  not 
raised  by  testimony  of  witnesses  that  they 
did  not  see  the  stakes  when  they  looked  for 
them  some  years  later. — Temescal  Oil  Min- 
ing etc.  Co.  T.  Balcido,  137  Cal.  211,  69  Pac. 
1010. 

In  case  of  relocations  of  &  mining  claim 
for  failure  to  do  the  required  annual  work, 
the  question  of  abandonment  by  the  origi- 
nal owners  is  wholly  immaterial;  and  the 
exclusion  of  evidence  tending  to  prove  that 
they  had  not  abandoned  the  mining  claim 
cannot  be  ground  for  reversal. — Hough  v. 
Hunt,  138  Cal.  142,  94  Am.  St.  Bep.  17,  70 
Pac.  1059. 

Where  the  validity  of  the  original  location 
of  plaintiffs'  mining  claim,  though  it  failed 
to  comply  with  a  local  mining  rule,  and  the 
invalidity  of  an  adverse  location  thereof  for 
plaintiffs'  failure  to  do  the  requisite  amount 
of  annual  work,  made  after  plaintiffs  had 
in  good  faith  resumed  work,  were  determined 
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jurj. — Anderaon  ▼.  Black,  70  Cal.  226,  11  Pac. 
700. 

In  an  action  of  ejectment  for  a  mining 
claim,  where  the  evidence  showed  a  location 
by  defendant  prior  to  that  of  plaintiff,  and 
poBseBsion  by  plaintiff,  the  court  instructed 
the  jury  that  one  mode  of  making  a  valid 
location  of  a  mining  claim  was  by  taking 
possession  of  it,  and  clearly  defining  its 
boundaries;  but  failed  to  state  the  distinc- 
tion between  the  right  of  such  locator  as 
against  a  mere  intruder,  and  as  against  one 
who  has  complied  with  the  mining  laws. 
Held,  that  the  instruction  was  misleading,  and 
the  error  was  not  cured  by  a  subsequent  in- 
struction that  if  the  defendant's  location  was 
prior  to  that  of  plaintiff,  and  conformed  to 
the  mining  law,  the  plaintiff  acquired  no  right 
under  the  subsequent  location. — (}arthe  v. 
Hart,  73  Cal.  541,  15  Pae.  93. 

It  is  held  that  an  instruction  as  to  assess- 
ment work  done  upon  a  group  of  claims  ad- 
joining each  other,  and  as  to  forfeiture 
thereof  for  failure  to 'do  annual  work,  which 
is  otherwise  correct,  was  not  prejudicially 
erroneous  when,  in  view  of  the  language  used 
in  a  later  part  of  the  instruction,  the  jury 
were  given  to  understand  that  work  done 
upon  any  one  of  the  four  claims,  which  in 
fact  were  not  adjoining,  could,  under  proper 
conditions,  be  applied  to  any  of  the  four. — 
Big  Three  Min.  ft  Mill.  Co.  v.  Hamilton,  157 
Cal.  130,  137  Am.  St.  Rep.  118, 107  Pac.  301. 

An  instruction  correctly  defining  the  charac- 
ter of  the  work  that  may  be  done  upon  one 
claim  for  the  benefit  of  another  owned  in  com- 
mon with  it,  in  that  work  done  outside  of  the 
one  must  have  a  tendency  to  develop  or  bene- 
fit the  other,  is  not  inconsistent  with  an  in- 
struction stated  to  be  in  accordance  with  other 
instructions  given,  that  the  burden  of  proof  is 
on  the  defendants  to  show  that  the  necessary 
assessment  work  was  not  done  as  required  by 
law  upon  two  of  the  claims,  but  that  in  so 
far  as  plaintiff's  case  depends  on  work  done 
outside  of  the  claims  asserted  to  be  forfeited, 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  such  outside  work  did  actually  bene- 
fit, where  it  is  evident  from  the  other  instruc- 
tion referred  to  that  the  jury  could  not  be 
misled  by  the  omission  of  the  words  "tend 
to"  in  plaintiff's  burden  of  proof. — Big  Three 
Min.  &  MiU.  Co.  v.  Hamilton,  157  Cal.  130,  137 
Am.  St.  Rep.  118,  107  Pac.  301. 

Where  neither  the  locations  of  the  plaintiff 
nor  the  conflicting  locations  of  the  defend- 
ant, which  were  made  while  the  act  of  1897 
was  in  force,  conformed  thereto,  the  court 
properly  instructed  the  jury  that  "mining  lo- 
cations made  while  the  act  of  1897  was  in 
force,  but  invalid  by  reason  of  noncompliance 
with  the  provisions  of  that  law,  will  be  valid 
after  the  repeal  of  that  law  providing  the 
provisions  of  the  mining  laws  of  the  United 
States  had  been  complied  with  and  there  were 
no  intervening  rights  before  the  repeal  of 
that  law,  and  where  the  claim  had  been  oc- 
cupied, held,  and  worked  up  to  the  time  of  and 


after  such  repeal." — Big  Three  Min.  A  Mill. 
Co.  T.  Hamilton,  157  Cal.  130,  137  Am.  St. 
Rep.  118,  107  Pac.  301. 


§67. 


Aa  to  dtiaeiuaiip. 


In  such  an  action,  where  the  jury  are  prop- 
erly instructed  tiiai  oniy  citizens  or  tlioa« 
who  had  declared  their  intention  of  beconuni^ 
such  could  locate  mining  claims  upon  vacant 
unappropriated  public  lands  of  the  United 
States,  a  further  instruction  in  the  same  im- 
mediate connection,  in  which  the  court  desig- 
nated the  prior  location  as  a  "pretended  loca- 
tion," if  the  locator  at  the  time  it  was  made 
was  found  not  to  be  a  citizen,  was  not  mis- 
leading.— Galbreath  y.  Simas,  161  Cal.  303, 
119  Pac.  86. 


§66. 


Findings  and  judgment. 


Where  no  allegations  have  been  made,  or 
issues  formed  as  to  the  forfeiture  of  any  of 
the  mines  described  in  the  complaint,  a  find- 
ing as  to  such  forfeiture  must  be  disregarded 
as  outside  of  the  issues. — Dorsey  v.  Newcomer, 
121  Cal-  213,  53  Pac.  557. 

Where  there  was  some  evidence,  though 
not  very  explicit,  tending  to  support  findings 
that  a  gold-bearing  ledge  was  discovered  and 
worked  prior  to  the  location  relied  upon  by 
the  plaintiffs,  and  that  at  the  time  of  the 
location  the  land  was  vacant  public  land,  sub- 
ject to  appropriation,  the  findings  are  suf- 
ficiently supported  by  evidence  as  against  the 
defendant,  who  was  a  subsequent  locator,  and 
asserted  no  title  antedating  his  location. — 
Conway  v.  Hart,  129  Cal.  480,  62  Pac.  44. 

If  such  finding  be  construed  as  based  merely 
upon  the  opinion  and  belief  of  the  locators 
as  to  the  situation  of  the  river  channel  or 
deposit,  and  as  to  the  value  of  adjoining  land, 
it  is  not  inconsistent  with  other  findings  es- 
tablishing a  location  "in  pursuance  of  the 
provisions  of  the  Revised  Statutes  of  the 
United  States,"  and  that  plaintiffs  are  the 
owners  of  the  land  in  controversy,  and  that 
the  claim  of  defendants  thereto  is  without 
right,  which  are  sufficient  of  themselves  to 
dispose  of  all  the  issues,  and  establish  con- 
formity to  the  survey  lines  as  near  as  was 
reasonably  practicable. — Mitchell  v.  Hutchin- 
son, 142  Cal.  404,  76  Pac.  55. 

In  an  action  to  quiet  title  to  a  mining 
claim,  in  which  plaintiff  claimed  under  a  lo- 
cation made  in  1900,  where  it  appeared  that 
defendant  had  long  prior  to  that  time  made 
a  location  which  was  confessedly  invalid  at 
the  time  it  was  made,  a  finding  to  this  effect 
is  not  sufficient  to  dispose  of  the  material 
issue  as  to  whether  defendant  had  made  a 
valid  location  before  plaintiff's  location  was 
made.— Dwinnell  v.  Dyer,  145  Cal.  12,  7  L. 
E.  A.  (N.  8.)  763,  78  Pac.  247. 

A  finding  in  favor  of  a  prescriptive  title 
acquired  by  one  of  the  defendants  to  one  of 
plaintifTs  mining  claims  is  against  the  evi- 
dence, where  the  testimony  to  support  the 
same  shows  that  the  plaintiff's  predecessors 
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The  end  lines  of  the  surface  location  of 
a  auartz  lode  located  under  the  act  of  1866 
and  patented  under  the  act  of  1872  need  not 
be  parallel  in  order  to  insure  eztralateral 
rights  to  the  owner. — Argonaut  Min.  Co.  ▼. 
Kennedy  Min.  Co.,  131  Cal.  15,  82  Am.  St. 
Sep.  317,  63  Pac.  148. 

Plaintiff's  patent  for  a  mining  location 
granted  fifteen  hundred  and  eighty-nine  and 
ninety-four  hundredths  feet  of  the  lode 
through  its  entire  depth,  provided  that  its 
extralateral  rights  should  be  confined  to  that 
part  of  the  lode  which  lay  between  vertical 
planes  drawn  downward  through  the  ends 
of  the  survey  at  the  surface.  The  survey 
at  the  surface  had  end  lines  diverging  in  the 
direction  of  the  dip  of  the  vein.  Held,  that 
plaintiff  was  entitled  to  that  part  of  the 
vein  at  any  depth  which  lay  between  verti« 
cal  planes  drawn  at  right  angles  to  the  gen- 
eral course  of  the  vein  on  the  surface. — 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co., 
131  Cal.  15,  82  Am.  St.  Rep.  317,  63  Pac. 
148. 

Patents  for  mineral  lands,  what  included 
iJierein.    58  Am.  St.  Rep.  263,  note. 


§72. 


Vain  or  lode  cUim  within  pUc«r. 


A  reservation  in  a  patent  to  a  placer 
claim  ef  "any  vein  or  lode  of  craartz,  or  other 
rock  in  place,  bearing  gold,  suver,  cinnabar, 
lead,  tin,  copper,  or  other  valuable  deposits," 
claimed  or  known  to  exist  within  the  prem- 
ises, is  authorized  and  valid. — Clary  v.  Haz- 
litt,  67  Cal.  286,  7  Pac.  701. 

Section  2333  of  the  United  States  Re- 
vised Statutes  authorizes  the  reservation  in 
a  patent  to  a  placer  mining  claim,  of  any 
vein  or  lode  of  quartz,  or  other  rock  in 
place  bearing  gold,  silver,  lead,  tin,  copper, 
or  other  valuable  deposits,  claimed  or  known 
to  exist  within  the  boundaries  of  the  placer 
claim  at  the  date  of  the  patent;  and  the 
patentee  acquires  no  title  or  right  of  posses- 
sion to  such  vein. — Clary  v.  Hazlitt,  67  Cal. 
286,  7  Pac.  701. 

Under  act  of  Congress  of  July  9,  1870, 
section  12,  known  as  the  "placer  act,"  de- 
claring that  claims  usuallv  called  "placers," 
including  all  forms  of  aeposit  "excepting 
veins"  of  quartz  and  other  rock  in  place, 
shall  be  subject  to  entry  under  the  act,  but 
authorizing  the  sale  of  placer  lands  in  tracts 
of  one  hundred  and  sixty  acres  without  reser- 
vation except  such  as  the  law  directs  should 
be  contained  in  the  patent,  a  patent  for  a 
''placer"  will  pass  a  lode. — Cranes  Gulch 
Min.  Co.  V.  Scherrer,  134  Cal.  350,  86  Am.  St. 
Rep.  279,  66  Pac.  487. 

Under  act  of  Congress  of  May  10,  1872, 
reserving  in  section  11  known  lodes  from 
passing  with  placer  claims,  but  declaring  in 
section  16  that  the  act  shall  not  impair  rights 
or  interests  under  existing  laws,  the  reser- 
vation did  not  apply  to  a  claim  on  which 
payment  had  been  made,  and  a  certificate 
of  purchase  issued,  before  the  passage  of 
the  act. — Cranes  Ouleh  Min.  Co.  y.  Scherrar, 


134  Cal.  350,  86  Am.  St.  Rep.  279,  66  Pae. 
487. 

§73.    Indodlng  nonminmral  lands. 

Mines,  at  the  date  of  the  agricultural 
patent,  upon  the  land  patented,  which  were 
not  known  nor  proved  to  be  valuable  for 
minerals  at  that  date,  and  operations  upon 
which  were  then  presumably  abandoned,  and 
with  the  attempt  at  the  opening  of  whieh^ 
prior  to  the  patent,  subsequent  mineral  lo- 
cators were  not  connected,  were  not  reserved 
from  the  operation  of  the  agricultural  patent. 
Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  115,  64  Pac.  113. 

Townsite  entry  and  patent  does  not  carry 
title  to  any  valid  mining  claim  held  under 
existing  laws,  whether  known  to  contain 
minerals  sufficient  in  value  to  justify  ex- 
ploration qr  not. — Callahan  v.  James,  141 
Cal.  291,  294,  74  Pac.  853. 

§74.    Advene  (flaime  and  ivooeedlnga  tliere- 
on. 

Act  of  May  10,  1872,  requiring  that  ad- 
verse claims  must  be  filed  when  an  applica- 
tion for  patent  is  made,  or  the  adverse  claim 
is  barred,  has  no  application  to  adverse 
claims  that  accrued  before  the  act.-^Eclipse 
Gold  etc.  Min.  Co.  t.  Spring,  59  Cal.  304. 

Issue  of  conflicting  claims,  where  neither 
|Mirty  has  done  work  before  attempted  loca- 
tion, is  determined  by  reference  to  priority 
of  statutory  designation  of  boundaries  on  the 
surface. — Gregory  v.  Pershbaker,  73  Cal.  109, 
119,  14  Pac.  401. 

In  suit  to  determine  right  to  mining  land 
patent  each  party  must  establish  his  claim 
against  government  and  his  adversary. — An- 
thony V.  JUlson,  83  CaL  296,  299,  300,  23 
Pac.  419. 

Pleadings  of  each  party  to  contest  to 
right  to  patent  mineral  land  must  state  all 
the  facts  upon  which  he  relies. — ^Anthony  v. 
Jillson,   83   Cal.   296,  300,   23   Pac.  419. 

Revised  Statutes  of  the  United  States, 
section  2326  [5  Fed.  Stats.  Ann.  p.  35,  U.  S. 
Comp.  Stats.  1901,  p.  1430],  making  it  the 
duty  of  an  adverse  claimant  to  commence 
proceedings  in  a  court  of  competent  juris- 
diction to  determine  "the  question  of  the 
right  to  possession"  of  a  mining  claim,  does 
not  impose  on  the  state  courts  the  duly  and 
labor  of  determining  for  the  land  depart- 
ment who  is  entitled,  as  between  conflicting 
•claimants,  to  purchase  from  the  goveom- 
ment,  but  the  question  must  be  determined 
by  the  state  courts  by  a  proceeding  author- 
ized by  the  laws  of  the  state,  and  not  by 
reason  of  the  statutes  of  the  United  States. 
Gruwell  v.  Rocca,  141  Cal.  417,  74  Pac.  1028. 

§75.    Cbnstmction   and   operation,   in   gen- 
eral. 

Act  of  the  United  States  of  May  10,  1872, 
to  promote  the  development  of  the  mining 
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by  tMfl  eoart  upon  a  former  appeal,  such  de- 
termination is  the  law  of  the  case. — ^Emerson 
y.  Yoeemite  Gold  Min.  ete.  Co.,  149  Cal.  50, 
85  Pae.  122. 

It  is  held  that,  notwithstanding  conflicting 
eyidei.ce,  there  was  ample  eyidenee  to  warrant 
the  jury  in  finding  that  there  was  no  continu- 
ous yein,  and  that  such  yeins  as  were  found 
in  the  claim  upon  which  an  amount  of  work 
was  done  equiyalent  to  four  claims,  passed 
out  of  its  sidelines,  and  that  work  done 
thereon  did  not  tend  to  deyelop  the  other 
three  claims;  and  that  no  sufficient  work  was 
done  on  two  of  the  other  claims  to  hold  them 
as  against  subsequent  locators  thereof. — ^Big 
Three  Min.  A  Mill.  Co.  y.  Hamilton,  157  Cal. 
ISO,  137  Am.  St.  Bep.  118,  107  Pac.  301. 

A  finding  against  the  yalidity  of  an  alleged 
quartz  mining  location  will  be  upheld  when 
the  eyidenee  fails  to  establish  a  discoyery  of 
yaluable  mineral  within  the  location  bound- 
aries, or  shows  a  failure  to  mark  the 
boundaries  upon  the  ground  by  any  monu- 
ments, or  at  all. — ^Harper  y.  Hill,  159  Cai. 
250,  113  Pac.  162. 

In  an  action  inyolying  the  question  as  to 
the  right  of  possession  of  a  placer  mining 
claim  as  between  successiye  locators,  findings 
that  the  property  was  subject  to  location  at 
the  time  the  latter  location  was  made,  by  rea- 
son of  the  failure  of  the  prior  locator  to  per- 
form the  required  amount  of  annual  assess- 
ment work,  will  not  be  disturbed  when  the 
eyidenee  as  to  the  character  and  yalue  of 
such  work  is  conflicting  and  there  is  eyidenee 
to  the  effect  that  the  yalue  of  the  annual 
work  performed  by  the  prior  locator  was  less 
than  one  hundred  dollars. — Qalbreath  y. 
Simas,  161  Cal.  303,  119  Pac.  86. 

Where  the  eyidenee  shows  that  plaintiff 
agreed  to  do  other  work  not  alleged  in  the 
complaint,  and  no  objection  was  made  as  to 
any  yariance  in  the  proof,  it  must  be  held 
that  the  case  was  tried  upon  the  theory  that 
the  eyidenee  was  within  the  issues,  and  it  is 
too  late  to  question  it  upon  appeal. — ^Nielson 
y.  Gross,  17  Cal.  App,  74,  75,  118  Pac.  725. 

In  an  action  to  quiet  title  to  a  placer  min- 
ing claim,  where  the  court  found  that  neither 
the  plaintiffs  nor  the  defendants  were  at 
any  time  the  owners  of  the  claim,  and  only 
the  plaintiffs  appeal,  the  rights  of  the  de- 
fendants cannot  be  considered;  and  the  only 
question  is  whether  the  plaintiffs  made  a  suffi- 
cient location,  or  a  discoyery  of  gold  prior 
to  their  location.  It  is  held  tnat  the  eyidenee 
is  too  slight  to  show  any  sufficient  discovery 
of  gold  prior  to  the  location  by  the  plaintiffs. 
Garibaldi  y.  Grille,  17  Cal.  App.  540,  120  Pae. 
425. 

C.    PATENTS. 
§70.    BigSit  to  iMitent  in  general. 

A  court  of  equity  will  not  prevent  an  ap- 
plicant to  purchase  public  mineral  land  from 
the  United  States  from  proceeding  with  his 
application,  or  decree  that  he  has  no  right  on 


which  to  base  the  game. — ^Brandt  y.  Wheaton, 

52  CaL  430. 

Party  having  no  right  of  possession  of  s 
mining  claim  has  no  right  to  a  patent. — Clary 
y.  Hazlitt,  67  Cal.  286,  288,  7  Pac.  701. 

Applicant  for  mining  i>atent  moat  be  s 
qualified  locator. — ^Lee  Doon  y.  Teah,  68  Csl. 
43,  45,  6  Pac.  97,  8  Pac.  621. 

Patent  to  mineral  lands  can  only  issue  oa 
proof  that  they  are  such. — Gregory  y.  Penh- 
baker,  73  Cal.  109,  117,  14  Pae.  401. 

A  finding  that  for  five  years  persons  under 
whom  defendants  claim  were  in  poesession 
and  working  a  certain  claim,  which  is  shown 
to  be  a  part  of  the  land  surveyed  for  de* 
fendants  on  their  application  for  a  patent, 
does  not  show  that  it  is  a  part  of  the  piece 
claimed  by  plaintiffs,  where  that  is  bnt  a 
small  portion  of  the  land  surveyed  for  de- 
fendax^ts.— Anthony  y.  Jillson,  83  CaL  296, 
23  Pac.  419. 

No  provision  has  ever  been  enacted  in  tbe 
mining  laws  of  the  United  States  compelling 
a  locator  of  a  mining  claim  to  pattfit  his 
claim.  Such  claims  on  public  land  are  prop- 
erty in  the  fullest  sense  of  the  word,  aadV 
valid  location  thereof,  made  and  kept  np  in 
accordance  with  the  statute,  has  the  effect  of 
a  grant  by  the  United  States  of  the  right  of 
present  and  exclusive  possession  of  the  lands 
located. — ^Van  Ness  v.  Booney,  160  Cal.  131, 
116  Pac.  392. 

I>nty  and  right  of  excluded  co-owner  to 
file  adverse  or  protest  against  applica- 
tion for  patent  to  a  mining  claim.  4 
L.  E.  A.  (N.  S.)  1126. 

Full  performance  as  prerequisite  to  pos- 
sessory title.    7  L.  B.  A.  (N.  8.)  884. 

Patents  for  mineral  lands,  what  included 
therein.    58  Am.  St.  Bep.  263. 

Bights  of  applicant  for  patent  of  min* 
eral  land  under  final  receipt  issued  on 
void  application,  Ann.  Cas^  1912D, 
1317. 

§71.    Extent  of  claim. 

Patent  may  be  issued  for  pubUe  mineral 
land  within  city  limits. — ^Leviston  y.  Byan, 
75  Cal.  293,  17  Pae.  239. 

Party  may  purchase  as  many  adjoining 
placer  claims  as  he  desires,  and  have  them 
included  in  one  patent. — Malone  v.  Big  Flat 
Gravel  M.  Co.,  76  Cal.  578,  583,  18  Pac.  772. 

It  is  not  material  that  an  official  survey 
of  the  claim  does  not  correspond  identically 
with  the  lines  of  location,  since  the  eoursea 
and  distances  are  only  estimated  by  miners 
in  making  their  locations,  and  when  the  loca- 
tion is  in  excess  of  the  amount  allowed  by 
the  law  of  Congress,  the  surveyor  eontracta 
the  lines  and  draws  in  the  monument  ia 
conformity  to  the  statute,  the  location  aa 
made  by  the  miner  being  only  void  as  to 
the  excess. — Howeth  y.  Ballanger,  113  CaL 
547,  45  Pac.  841. 
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The  end  lines  of  tlie  surface  location  of 
a  anartz  lode  located  under  the  act  of  1866 
ana  patented  under  the  act  of  1872  need  not 
be  parallel  in  order  to  insure  eztralateral 
rights  to  the  owner. — Argonaut  Min.  Co.  ▼. 
Kennedy  Min.  Co.,  131  Cal.  15,  82  Am.  St. 
Bep.  317,  63  Pac.  148. 

Plaintiff's  patent  for  a  mining  location 
granted  fifteen  hundred  and  eighty-nine  and 
ninety-four  hundredths  feet  of  the  lode 
through  its  entire  depth,  provided  that  its 
extralateral  rights  should  be  confined  to  that 
part  of  the  lode  which  lay  between  vertical 
planes  drawn  downward  through  the  ends 
of  the  survey  at  the  surface.  The  survey 
at  the  surface  had  end  lines  diverging  in  the 
direction  of  the  dip  of  the  vein.  Held,  that 
plaintiff  was  entitled  to  that  part  of  the 
vein  at  any  depth  which  lay  between  verti« 
cal  planes  drawn  at  right  angles  to  the  gen- 
eral eourse  of  the  vein  on  the  surface. — 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co., 
131  Cal.  15,  82  Am.  St.  Bep.  317,  63  Pac. 
148. 

Patents  for  mineral  lands,  what  included 
tiierein.    58  Am.  St.  Bep.  263,  note. 


§72. 


Vain  or  lode  claim  within  placer. 


A  reservation  in  a  patent  to  a  placer 
claim  of  "any  vein  or  lode  of  (raartz,  or  other 
rock  in  place,  bearing  gold,  suver,  cinnabar, 
lead,  tin,  copper,  or  other  valuable  deposits,'' 
claimed  or  known  to  exist  within  the  prem- 
ises, is  authorized  and  valid.—^lary  v.  Haz- 
litt,  67  Cal.  286,  7  Pac.  701. 

Section  2333  of  the  United  States  Be- 
vised  Statutes  authorizes  the  reservation  in 
a  patent  to  a  placer  mining  claim,  of  any 
vein  or  lode  of  quartz,  or  other  rock  in 
place  bearing  gold,  silver,  lead,  tin,  copper, 
or  other  valuable  deposits,  claimed  or  known 
to  exist  within  the  boundaries  of  the  placer 
claim  at  the  date  of  the  patent;  and  the 
patentee  acquires  no  title  or  right  of  posses- 
sion to  such  vein. — Clary  v.  Hazlitt,  67  Cal. 
286,  7  Pac.  701. 

Under  act  of  Congress  of  July  9,  1870, 
section  12,  known  as  the  "placer  act,"  de- 
claring that  claims  usuallv  called  '^placers," 
including  all  forms  of  deposit  "excepting 
veins"  of  quartz  and  other  rock  in  place, 
shall  be  subject  to  entry  under  the  act,  but 
authorizing  the  sale  of  placer  lands  in  tracts 
of  one  hundred  and  sixty  acres  without  reser- 
vation except  such  as  the  law  directs  should 
be  contained  in  the  patent,  a  patent  for  a 
"placer"  will  pass  a  lode.— Cranes  Qulch 
Min.  Co.  V.  Scherrer,  134  Cal.  350,  86  Am.  St. 
Bep.  279,  66  Pac.  487. 

Under  act  of  Congress  of  May  10,  1872, 
reserving  in  section  11  known  lodes  from 
passing  with  placer  claims,  but  declaring  in 
section  16  that  the  act  shall  not  impair  rights 
or  interests  under  existing  laws,  the  reser- 
vation did  not  apply  to  a  claim  on  which 
payment  had  been  made,  and  a  certificate 
of  purchase  issued,  before  the  passage  of 
the  act.-— Cranes  Gulch  Min.  Co.  y.  Scherrer, 


134  Cal.  350,  86  Am.  St.  Bep.  279,  66  Pac. 
487. 

§73.    Indndlng  nonminmral  lands. 

Mines,  at  the  date  of  the  agricultural 
patent,  upon  the  land  patented,  which  were 
not  known  nor  proved  to  be  valuable  for 
minerals  at  that  date,  and  operations  upon 
which  were  then  presumably  abandoned,  and 
with  the  attempt  at  the  opening  of  which^ 
prior  to  the  patent,  subsequent  mineral  lo- 
cators were  not  connected,  were  not  reserved 
from  the  operation  of  the  agricultural  patent. 
Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  115,  64  Pac.  113. 

Townsite  entry  and  patent  does  not  carry 
title  to  any  valid  mining  claim  held  under 
existing  laws,  whether  known  to  contain 
minerals  sufficient  in  value  to  justify  ex- 
ploration qr  not. — Callahan  v.  James,  141 
Cal.  291,  294,  74  Pac.  853. 

S  74.    AdTerse  (flatma  and  ivooeedlnga  there- 
on. 

Act  of  May  10,  1872,  requiring  that  ad- 
verse claims  must  be  filed  when  an  applica- 
tion for  patent  is  made,  or  the  adverse  claim 
is  barred,  has  no  application  to  adverse 
claims  that  accrued  before  the  act.-^Eclipse 
Gold  etc.  Min.  Co.  t.  Spring,  59  Cal.  304. 

Issue  of  conflicting  claims,  where  neither 
|Mirty  has  done  work  before  attempted  loca- 
tion, is  determined  by  reference  to  priority 
of  statutory  designation  of  boundaries  on  the 
surface. — Gregory  v.  Pershbaker,  73  Cal.  109, 
119,  14  Pac.  401. 

In  suit  to  determine  right  to  mining  land 
patent  each  party  must  establish  his  claim 
against  government  and  his  adversary. — An- 
thony V.  JUlson,  83  Cal.  296,  299,  300,  23 
Pac.  419. 

Pleadings  of  each  party  to  contest  to 
right  to  patent  mineral  land  must  state  all 
the  facts  upon  which  he  relies. — Anthony  v. 
Jillson,   83   Cal.   296,  300,   23   Pac.   419. 

Bevised  Statutes  of  the  United  States, 
section  2326  [5  Fed.  Stats.  Ann.  p.  35,  U.  S. 
Comp.  Stats.  1901,  p.  1430],  making  it  the 
duty  of  an  adverse  claimant  to  commence 
proceedings  in  a  court  of  competent  juris- 
diction to  determine  "the  question  of  the 
right  to  possession"  of  a  mining  claim,  does 
not  impose  on  the  state  courts  the  duly  and 
labor  of  determining  for  the  land  depart- 
ment who  is  entitled,  as  between  conflicting 
•claimants,  to  purchase  from  the  govern- 
ment, but  the  question  must  be  determined 
by  the  state  courts  by  a  proceeding  author- 
ized by  the  laws  of  the  state,  and  not  by 
reason  of  the  statutes  of  the  United  States. 
Gruwell  v.  Boeca,  141  Cal.  417,  74  Pac.  1028. 

§75.    Cbnatmctlon  and   operation,   i^   gen- 
eral. 

Act  of  the  United  States  of  May  10,  1872, 
to  promote  the  development  of  the  mining 
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reeourees  of  tbe  United  States,  is  not  re- 
troactive, and  therefore  a  patent  thereunder 
does  not  affect  the  rights  of  owners  of  ledges 
acquired  previons  to  the  passage  of  that  act, 
the  apexes  of  which  are  within  the  limits  of 
the  premises  granted,  and  the  patentee  does 
not  acquire  the  right  to  such  ledges. — ^Eclipse 
Gold  etc.  Min.  Co.  v.  Spring,  59  Cal.  304. 

Owners  of  buildings  on  mining  ground 
cannot  hold  patentee  as  constructive  trustee, 
in  absence  of  fraud  or  breach  of  contract. — 
Nessler  y.  Bigelow,  60  Cal.  96. 

In  the  absence  of  a  prior  location  of  a 
known  lode  within  the  limits  of  the  placer 
claim,  and  a  contest  thereupon  in  the  l^and 
office,  the  patent  granted  under  the  certifi- 
cate of  purchase  issued  prior  to  the  act  of 
1872  conferred  upon  the  purchaser  the  title 
to  all  minerals  within  such  limits;  and  & 
subsequent  location,  made  hy  another  per- 
son of  a  lode  previously  known  to  exist 
therein  is  invalid  and  void. — Cranes  Gulch 
Min.  Co.  v.  Schemer,  134  CaL  350,  86  Am. 
St.  Bep.  279,  66  Pac.  487. 

Townsite  entry  and  patent  does  not  cany 
title  to  any  property  known  to  be  valuable 
for  mining  purposes  at  date  of  entry. — Calla- 
han V.  James,  141  Cal.  291,  293,  74  Pac.  853, 

Wliere  a  patent  to  a  mining  claim  has 
been  executed  and  delivered,  it  will  be  con- 
clusively presumed  that  all  the  preliminary 
requirements  have  been  properly  carried  out. 
Galbraith  v.  Shasta  Iron  Co.,  143  Cal.  94, 
76  Pac.  901,  1127. 

Under  Code  of  Civil  Procedure,  section 
2077,  subdivision  2,  providing  that  when 
permanent  and  visible  or  ascertained  bound- 
aries or  monuments  are  inconsistent  with  the 
measurement  of  lines,  angles,  or  surfaces, 
the  boundaries  or  monuments  are  paramount, 
where  a  mining  claim  could  be  easily  located 
from  the  description  contained  in  the  patent 
by  reference  to  the  monuments  referred  to, 
the  patent  was  valid,  and  the  land  was  not 
subject  to  relocation  by  reason  of  the  fact 
that  an  erroneous  length  was  given  to  the 
tyinff  line  in  the  description,  which  was 
merely  a  calculated,  and  not  a  surveyed,  line. 
Galbraith  v.  Shasta  Iron  Co.,  143  Cal.  94, 
76  Pac.  901,  1127. 

The  determination  of  the  question  whether 
public  lands  are  mineral,  and  thus  reserved 
under  the  provisions  of  the  general  law  from 
sale,  or  agricultural  or  other  lands  of  which 
it  may  make  disposition,  being  given  to  the 
land  department,  the  general  rule  is,  that  the 
issuance  of  a  patent  is  a  conclusive  deter- 
mination that  the  land  is  agricultural  or  such 
other  character  as  might  be  disposed  of  under 
the  general  law  providing  for  the  disposition 
of  public  lands  and  not  mineral  land  reserved 
from  sale,  and  the  effect  of  the  issuance  of  a 
patent  to  the  land  as  agricultural  is  to  trans- 
fer to  the  patentees  all  mineral  deposits 
which  may  be  subsequently  discovered  within 
its  boundaries,  but  which  were  not  known  to 
exist  at  the  time  the  patent  was  issned.    The 


nde,  however,  is  equally  well  established  tbit 
mineral  deposits  known  to  exist  in  the  land  at 
the  time  the  patent  was  issued  do  not  pan 
nnder  it. — ^Van  Ness  v.  Booney,  160  CaL  131, 
116  Pac.  392. 

An  owner  under  a  patent  of  mineral  landi, 
including  a  gold-bearing  vein  or  lode,  hav- 
ing its  apex  within  the  boundaries  of  th« 
land  patented,  is  not  entitled  to  follow  hii 
vein  or  lode  down  on  the  dip,  across  tii 
exterior  boundaries,  into  the  lands  of  as 
adjacent  proprietor,  holding  an  elder  title 
under  a  patent  for  appricultnral  lands. — ^Ana- 
dor  Medean  Gold  Mm.  Co.  v.  South  Spring 
Hill  Gold  Min.  Co.,  13  Sawy.  523,  36  Fed. 
668,  case  reversed  South  Spring  Hill  Gold 
Min.  Co.  V.  Amador  Medean  Gold  Min.  Co., 
145  U.  S.  300,  36  L.  Ed.  712,  12  Sup.  Ct  92L 
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A.    BIGHTS   AND   BEMEDIES   OF  OWN 

EBS. 

As  to  partition  of  mining  claim.    See  Partis 
tion,  espedaUy  §§  28  and  43. 

Cross  or  intersecting  lodes,  what  in- 
eluded  in  mineral  patents  and  wbat 
rights  vest  in  the  patentee.  83  Am. 
St.  Bep.  41. 

S76.    Title  in  general. 

The  owner  of  a  mining  claim  has,  in 
practical  effect,  a  good  vested  title  to  the 
property,  and  should  be  so  treated  until  hii 
title  is  divested,  by  the  exercise  of  the 
higher  right  of  his  superior  proprietor.  His 
right  to  protect  the  property,  for  the  time 
being,  is  as  full  and  perfect  as  if  he  were 
the  tenant  for  years  or  for  life  of  his  su- 
perior proprietor.  As  his  lease  is  of  the 
mine,  he  is  entitled  to  all  the  remedies  for 
its  protection  that  he  could  claim  if  he  were 
the  owner,  against  all  the  world,  except  the 
true  owner. — Merced  Min.  Co.  v.  Fremont, 
7  Cal.  317,  68  Am.  Dec.  262. 

The  whole  course  of  legislation  and  judi- 
cial decisions  in  this  state  since  its  organi- 
zation has  recognized  a  qualified  oi^ership 
of  the  mines  in  private  individuals. — State 
T.  Moore,  12  Cal.  56. 

Claims  to  public  mineral  lands  are  reco^ 
nized  as  titles  in  this  state — as  legal  estates 
of  freehold,  for  all  practical  purposes— if  we 
except  some  doctrine  of  abandonment  not, 
perhaps,  applicable  to  such  estates.— Merritt 
V.  Judd,  14  Cal.  59. 

Bevenue  act  of  1860,  section  64,  prohibit- 
ing parties  not  citizens  of  the  United  Stata 
from  mining  without  a  license,  does  not 
refer  to  mines  contained  in  lands  the  pn* 
vate  property  of  individuals,  but  only  to 
the  mines  in  the  public  lands  of  the  state  or 
the  United  SUtes.— Ah  Hee  v.  Crippen,  19 
Cal.  49L 
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Persons  claiming  and  in  the  possession  of 
mining  claims  upon  the  public  lands  of  the 
United  States  are,  as  between  themselves 
and  all  other  persons  except  the  United 
States,  owners  of  the  same,  having  a  vested 
right  of  property  founded  on  their  possession 
and  appropriation  of  the  land  containing  the 
mine. — Hughes  v.  Devlin,  23  Cal.  501. 

That  portion  of  the  revenue  act  of  1861 
that  provides  for  collectin^^  license  fees  from 
foreigners  engaged  in  mining  does  not  apply 
to  mines  contained  in  lands  which  are  the 
private  property  of  individuals,  but  only  to 
mines  in  the  public  lands  of  the  state  or 
United  States.— Ah  Tew  v.  Choate,  24  Cal. 
562. 

One  who  enters  upon  a  part  of  a  mininff 
claim  under  a  deed  does  not  by  the  deed 
alone  acquire  a  constructive  possession  to 
the  entire  claim,  unless  the  deed  contains 
definite  and  certain  boundaries  which  can  be 
located,  marked  out,  and  made  known  from 
the  deed  alone. — Hess  v.  Winder,  30  Cal.  349. 

Where  several  men,  for  the  purpose  of 
locating,  as  mineral  land,  a  tract  of  land 
larger  than  they  were  entitled  to  under 
Revised  Statutes  of  the  United  States,  sec- 
tion 2331,  entered  into  an  agreement  to  use 
the  names  of  sham  locators  with  the  under- 
standing that  the  latter  would  afterward 
convey  to  the  real  locators  and  the  sham 
locators  accordingly  did  convey,  without  con- 
sideration, their  interests  to  one  of  real  lo- 
cators, and  a  patent  was  issued  upon  the 
title  so  obtained,  the  other  real  locators 
have  no  claim  upon  the  land  which  a  court 
of  equity  would  enforce;  and  any  equities 
which  they  may  have  obtained  by  mining 
upon  a  portion  of  the  tract  located  prior 
to  such  location  were  surrendered  by  their 
subsequent  agreement  with  their  associate, 
and  by  his  application  for  a  patent  based 
upon  such  location. — Mitchell  v.  Cline,  84 
Cal.  409,  24  Pac.  164. 

The  erection  of  a  barricade  or  bulkhead 
by  the  parties  as  an  a^eed  boundary  be- 
tween the  works  of  their  respective  mines 
subsequent  to  the  working  out  of  the  mineral 
at  the  place  of  intersection  of  veins  crop- 
ping upon  the  surface  of  their  respective 
claims,  is  immaterial,  upon  the  question  of 
the  right  to  such  mineral  by  priority  of  title. 
as  such  title  existed  before  the  erection  or 
the  bulkhead.— Stinchfleld  v.  Gillis,  96  Cal. 
33,  30  Pac.  839. 

Title  to  everything  within  the  surface 
lines  01  mining  claim  is  prima  facie  in  the 
patentee  or  locator. — Ophir  Silver  Min.  Co. 
V.  Superior  Court,  147  Cal.  467,  3  Ann.  Cas. 
340,  82  Pac.  70. 

Cotenants  in  mines  and  minerals.  91 
Am.  St.  Rep.  851. 

Acquisition  of  title  to  mines  by  adverse 
possession.  Ann.  Cas.  1912D,  1199; 
6  Ann.  Cas.  142;  40  L.  R.  A.  (N.  S.) 
817. 


Conveyance  of  mineral  or  mining 
rights — Rlffhts  of  owner  of  surface 
and   of   mineral.     13   L.   R.  A.   627. 

Covenant  against  incumbrances,  ex- 
istence of  right  to  enter  and  take 
minerals  as  breach  of.  Ann.  Cas. 
1912D,  1140. 

Cotenants  in.    91  Am.  St.  Rep.  851. 

Descent  of  unpatented  mining  claim.  4 
L.  R.  A.  (N.  S.)  919. 

Effect  of  mining  rights  on  market- 
ability of  title.  38  li.  R.  A.  (N.  S.) 
32. 

Effect,  upon  remote  grantee,  of  reserva- 
tion or  exception  of  mineral  rights. 
4  L.  R.  A.  (if  S.)  477. 

Fraudulent  concealment  or  misrepresen- 
tation as  to,  by  purchaser.  80  L.  R. 
A.  (N.  S.)  751. 

Interest  of  one  other  than  owner  of  soil, 
in  mineral,  in  situ  as  independent  sub- 
ject of  taxation.  17  L.  R.  A.  (N.  S.) 
688. 

Meaning  of  "equip**  or  "equipment"  in 
deed  of  trust  of  mining  property. 
Ann.  Cas.  1913R,  201. 

Mineral  rights  of  tenant  for  life.  36 
L.  R.  A.  (N.  S.)  1099. 

Partition  of  mining  interests  and  min- 
ing  rights.     15    Ann.   Cas.    778. 

Possession  of  surface  as  possession  of 
minerals  within  rule  against  convey- 
ance of  land  held  adversely.  35  L. 
R.   A.    (N.   S.)    745. 

Respective  Hghts  of  life  tenant  and 
remainderman  in  proceeds  of  mining 
lease.     Ann.  Cas.  19 15 A,  518. 

Right  of  life  tenant  to  remove  minerals 
from  soil.     Ann.  Cas.   1913E,  839.     * 

Rights  of  owner  of  surface  as  against 
owner  of  minerals  thereunder.  135 
Am.  St.  Rep.  131. 

§  77.    £x(diuiT«  right  to  doT^lop. 

By  the  so-called  lease  in  question,  the  les- 
sor granted  to  the  lessees,  for  a  stated  term, 
the  exclusive  right  to  produce  petroleum 
and  kindred  substances  from  a  large  tract 
of  land,  with  the  exclusive  right  to  drill 
and  operate  oil  and  gas  wells,  to  lay  and 
operate  pipe,  telegraph,  and  telephone  Unes, 
the  necessary  right  of  way  over  the  prem- 
ises, the  use  of  enough  land  on  which  to 
preserve  the  products  and  erect  buildings, 
the  free  use  of  water  and  wood,  if  found 
on  the  premises,  until  oil  is  found,  with  the 
right  at  any  time  to  annul  the  lease  by 
failing  to  comply  with  its  terms,  and  to 
remove  all  machinery  and  fixtures.  It 
further  provided,  that  should  the  lessees 
find  a  paying  production  of  oil  or  gas  on 
the  land  during  the  term,  the  lessor  would 
extend  the  lease,  upon  the  same  terms,  from 
year  to  year,  so  long  as  said  production 
continues.  In  consideration  thereof^  the 
lessees  agreed  to  use  and  occupy  only  so 
much  of  the  land  as  may  be  necessary  for 


6214 


MINES  AND  MINERALS,  n,  A,  9t  78,  79. 


th%  purpoeeB  granted,  to  commence  opera- 
tions on  the  land  leased  within  a  certain 
time,  and  to  pay  the  lessor  a  stated  roy- 
alty of  all  oil  and  gas  produced.  Held,  that 
the  instrument  did  not  vest  in  the  lessees 
any  present  title  in  the  land,  bat  a  mere 
right  to  do  certain  things  and  to  take 
certain  substances  therefrom,  and  that  no 
title  to  such  substances  passed  from  the 
original  owner  until  they  were  severed  from 
the  realty. — Brookshire  Oil  Co.  ▼.  Oasmalia 
Banch  Oil  &  Dev.  Co.,  156  Cal.  211,  103  Pae. 
927. 

§  78.    Nature  of  property  In  mixieralB. 

Grant  of  a  mining  right  grants  whatever 
is  necessary  to  its  enjoyment.  It  creates 
a  servitude  in  gross,  and  is  not  a  subject  of 
partition. — Smith  v.  Cooley,  65  Cal.  46,  2 
t^ae.    880. 

A  mining  claim  is  real  estate,  and  under 
the  statute  of  frauds  can  be  transferred 
only  by  operation  of  law  or  an  instrument  in 
writing. — -Moore  v.  Hamerstag,  109  Oal.  122, 
41  Pac.  805. 

Oil  is  a  mineral,  and  as  such  is  a  part  of 
the  reiJty. — Isom  v.  Bex  Crude  Oil  Co.,  147 
Cal.  659,  82  Pac.  317. 

After  a  valid  location  has  been. made,  the 
right  of  possession  thereof  is  continuous 
until  it  has  been  abandoned  or  forfeited  by 
failure  to  do  annual  work  within  the  pre- 
scribed time;  and  when  the  right  of  posses- 
sion continues,  the  locator  need  not  keep  an 
actual  possession  of  the  claim;  and  no  valid 
adverse  location  can  be  made  while  the  first 
valid  location  continues  effective. — ^Holdt  v. 
Hazard,  10  CaL  App.  440,  102  Pac.  540. 

g79.    Natare   and   incidents   of   poneasory 
title. 

Actual  possession  of  a  portion  of  a  min- 
ing claim,  according  to  the  custom  of  min- 
ers, in  a  given  locality  on  the  Yuba  river, 
extends  by  construction  to  the  limits  of  the 
claim  held  in  accordance  with  such  customs. 
Hicks  V.  Bell,  3  Cal.  219. 

Possession  of  laborer  is  possession  of 
owner  of  claim. — Jenkins  v.  Bedding,  8  Cal. 
598. 

Possession  of  mining  claim  carries  with 
it  privileges  and  incidents  of  ownership 
against  every  one  but  the  government,  sub- 
ject only  to  rights  antecedently  acquired. — 
Crandall  v.  Woods,  8  Cal.  136. 

Possession  of  one  partner  or  tenant  in 
common  of  a  mining  claim  is  the  possession 
of  all.— Waring  v.  Crow,  11  Cal.  366. 

Possession  of  a  part,  by  one  entering 
upon  a  defined  claim  in  pursuance  of  mining 
rules  and  customs  is  possession  of  the  whole 
claim.  One  entering  a  mining  claim  under 
eolor  of  title,  as  by  deed  or  lease,  and  pos- 
Bessing  a  party  though  this  does  not  convey 


the  title,  is  in  possession  of  the  whole  elsim 
described  by  the  paper. — Attwood  v.  Frieot, 
17  Cal.  37,  76  Am.  Dec.  567. 

Mining  claims  are  held  by  a  possession 
regulated  by  local  rules  and  usages. — Att- 
wood V.  Fricot,  17  Cal.  37,  76  Aul  Dec.  567. 

No  acts  are  required  as  evidence  of  pos- 
session of  mining  claim  other  than  those 
usually  exercised  by  the  owners  of  such 
claims.  A  miner  is  not  expected  to  reside  on 
his  claim,  nor  build  on  it,  nor  cultivate  it, 
nor  inclose  it.  He  may  be  in  possession  by 
himself,  or  by  his  agents  or  servants. — ^En- 
glish V.  Johnson,  17  CaL  107,  76  Am.  Dee. 
574. 

Where  a  mining  claim  is  distinctly  de- 
fined by  physical  marks,  actual  occupancy  of 
or  work  on  a  part  for  mining  purposes 
amounts  to  a  possession  of  the  whole,  though 
the  party  does  not  enter  in  accordance  with 
mining  rules  or  under  a  paper  title. — ^English 
V.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574. 

In  the  absence  of  any  mining  rule  de- 
claring that  a  failure  to  record  a  claim 
avoids  the  entry  of  claim,  a  party  may  take 
actual  possession  of  mineral  land,  though  in 
taking  possession  he  does  not  observe  the  re- 
quirements as  to  registry,  and  the  like  sets 
prescribed  by  the  local  laws.  But,  if  he  take 
more  land  than  the  rules  allow,  this  would 
not  give  him  title  to  the  excess  against  any- 
one subsequently  entering,  who  complies  witii 
the  laws,  and  takes  up  snch  excess  in  ac- 
cordance with  them. — ^^gliA  v.  Johnson,  17 
Cal.  107,  76  Am.  Dec.  574. 

Possession  of  mining  claim,  to  impart  no- 
tice of  equity,  need  not  be  evidenced  by  ia- 
dosure  or  its  equivalent. — ^Baylea  v.  Baxter, 
22   Cal.   575. 

A  person  relying  upon  a  constructive 
possession  by  deed  of  a  mining  claim  moat 
show  himself  in  actual  possession  of  part  of 
the  land  described  in  it,  and  the  deed  most 
contain  definite  and  certain  boundaries  hy 
which  the  land  can  be  locate^  marked  oat, 
and  made  known. — ^Hess  v.  Winder,  30  CaL 
849. 

A  mining  claim  on  the  public  domain 
may  be  held  either  by  actual  occupancy  and 
the  exercise  of  control  over  it  by  distinctly 
indicating  the  boundaries  by  monuments  uid 
marks,  or  by  occupancy  in  accordance  with 
the  local  mining  customs. — ^Hess  v.  Winder, 
30  Cal.   349. 

If  boundary  is  disputed,  and  neither 
party  is  working  overlapped  ground,  posses- 
sion of  second  claimant  is  not  adverse. — 
Maine  Boys'  Tunnel  Co.  v.  Boston  Tunnel  Co., 
87  Cal.  40. 

When  boundary  is  in  dispute  and  neither 
mining  company  ia  working  overlapped 
ground,  possession  is  not  adverse  to  right  of 
first  claimant. — ^Maine  Boys'  Tunnel  Co.  ^• 
Boston  Tunnel  Co.,  37  CaL  40. 

Constructive  possession  under  mining  rales 
is   no  higher  evidence  of  title  than  actual 
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possession,   regardless   of  them. — Bradley  v. 
Lee,  38  Cal.  362,  367. 

Constmctive  possession  under  mining  rules 
does  not  tend  to  show  actual  possession  at 
time  of  an  alleged  relocation  by  others. — 
Bradley  y.  Lee,  38  CaL  362,  368. 

The  character  of  the  possession  necessary 
to  work  mining  claims  will  vary  with  the 
nature  of  the  mines,  the  mode  adopted  in 
working  them,  and,  perhaps  with  the  char- 
acter of  the  county. — Correa  y.  Frietas,  42 
C&l.  339. 

Possession  of  whole  claim  allowed  to  be 
located  is  presumably  necessary  for  con- 
venience of  working  it. — Correa  y.  Frietas, 
42   CaL  339. 

8inee  Bevlsed  Statutes  of  the  United 
States,  section  2324  was  passed,  requiring 
that  mining  claims  be  distincUy  marked  on 
the  ground,  a  locator  who  does  not  comply 
therewith,  but  actually  possesses  and  works 
the  claim,  has  no  superior  right  to  one  who 
subsequently  locates  in  compliance  with  the 
statutes. — ^Fank  y.  Sterrett,  59  Cal.  613. 

Person  working  unlocated  claim  has  ac- 
tual possession  to  extent  of  work  done.^ 
Gregory  y.  Pershbaker,  73  Cal.  109,  119,  14 
Pac.   401. 

A  party  who  is  in  the  prior  possession 
of  a  piece  of  mining  ground  is  entitled  to  the 
possession,  as  against  a  mere  intruder^  but 
not  as  against  one  who  has  subsequently  lo- 
cated the  same  in  compliance  with  the  min- 
ing laws. — Garthe  y.  Hart,  73  CaL  541,  15 
Pac.  93. 

Under  Code  of  Ciyil  Procedure,  section 
822,  requiring  a  person  claiming  title  by  ad- 
verse possession  to  found  his  claim  on  an 
instrument  of  writing,  a  person  claiming  by 
adverse  possession  under  notice  of  the  loca- 
tion of  a  mining  elaim  must  have  taken  the 
possession  thereunder,  and  the  notice  must 
purport  to  convey  the  property. — Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  115,  64 
Pac.    113. 

Under  Bevised  Statutes  of  the  United 
States,  section  2319,  title  to  mineral  lands 
cannot  be  acquired  by  occupancy  unless  the 
occupancy  is  for  the  purpose  of  mining  or 
extracting  the  minerals. — ^Burns  v.  Clark,  133 
Cal.  634,  85  Am.  St.  Bep.  233,  66  Pac.  12. 

Where  a  lessee  of  a  placer  oil  mining 
location  was  in  possession,  and  was  actively 
at  work,  and  expending  money  for  the  pur- 
pose of  sinking  an  oil  well  and  discovering 
oil  on  the  claim,  the  rights  of  such  lessee 
could  not  be  forfeited  to  third  persons  dur- 
ing the  progress  of  such  work,  who  at- 
tempted to  relocate  the  land  on  the  ground 
that  the  original  locator  or  such  lessee  had 
not  actually  discovered  oil  in  the  land  prior 
to  such  location. — ^Weed  v.  Snook,  144  Cal. 
4B9,  77  Pac.  1023. 

The  right  of  possession  under  lease  with 
exclusive  right  to  develop  is  limited  to  the 


possession  necessary  to  enable  the  lessees 
to  search  for  the  minerals  they  are  allowed 
to  take,'  until  such  minerals  are  found,  and 
thereafter  to  the  possession  of  only  the  part 
required  for  the  convenient  operation  of 
the  works  they  may  construct  and  use  for 
the  extraction  and  removal  of  the  minerals. 
Brookshire  Oil  Co.  v.  Casmalia  Banch  Oil 
&  Dev.  Co.,  156  Cal.  211,  103  Pac.  927. 

Under  such  lease,  it  was  not  the  inten- 
tion to  grant  a  general  right  to  lay  and 
operate  pipe-lines,  or  to  erect  and  maintain 
telephone  or  telegraph  lines  for  general 
purposes  over  the  entire  tract;  it  was  in- 
tended merely  to  give  sufficient  rights  of 
that  character  to  enable  the  lessee^  to  carry 
out  the  main  object  of  producing  oil  and 
gas  that  might  be  found,  and  to  make  ex- 
plorations to  find  these  substances. — Brook- 
shire Oil  Co.  V.  Casmalia  Banch  Oil  &  Dev. 
Co.,  156  Cal.  211,  103  Pac.  927. 

Such  right  of  the. lessees  would  be  para- 
mount to  that  of  the  lessor  or  of  any  per- 
son claiming  under  him  by  subsequent 
grant  or  license,  to  the  extent  that  if  such 
subsequent  line  came  in  conflict  with  any 
line  which  the  lessees  found  it  necessary 
or  convenient  to  lay  and  operate  for  their 
purposes,  the  lessor,  or  those  claiming  under 
him,  must  yield  supremacy  to  the  lessees 
and  avoid  any  interference  with  the  opera- 
tions under  the  lease.  If,  however,  a  pipe- 
line laid  across  the  land  by  a  third  person, 
with  the  permission  of  the  owner,  in  no 
way  affects  the  lessees  in  their  explorations 
for  oil  or  other  minerals,  or  in  their  opera- 
tions in  producing  and  removing  the  same,  the 
lessees  have  no  right  to  complain  of  such 
pipe-line  nor  to  interfere  with  its  mainte- 
nance and  operation. — ^Brookshire  Oil  Co.  v. 
Casmalia  Banch  Oil  ft  Dev.  Co.,  156  Cal. 
211,  103  Pac.  927. 

So  far  as  the  pipe-lines  are  concerned 
the  agreement  grants  an  easement  only  in 
general  terms,  and  the  lessee's  right  of 
possession  for  that  purpose  is  limited  to 
the  part  of  the  land  which  may  be  required 
as  a  right  of  way  for  such  pipe-lines  as  it 
does  actually  lay,  and  it  has  no  right  of 
possession  at  all  for  that  purpose  until  it 
actually  begins  the  laying  of  such  line.  In 
the  meantime,  the  lessor  or  his  grantee  or 
licensee  has  the  right  of  possession  and 
dominion  over  the  land  and  may  use  it  for 
any  purpose  not  inconsistent  with  the  rights 
granted  by  the  agreement.  In  view  of  the 
nature  of  the  operations  to  be  carried  on 
by  the  lessees,  the  grant  would  not  be  ex- 
hausted by  the  location  of  one  pipe-line, 
but  they  may  lay  as  many  lines  as  they 
need  from  time  to  time  in  their  operations. 
Brookshire  Oil  Co.  v.  Casmalia  Banch  Oil 
ft  Dev.  Co.,  156  Cal.  211,  103  Pac.  927. 

The  use  of  pipe-line  by  a  subsequent 
licensee  over  the  lessor  over  part  of  the 
land  would  not  become  adverse  to  the  les- 
sees, until,  in  the  course  of  their  operations, 
they  began  to  use  the  part  of  the  land 
through  which  the  pipe-line  ran,  in  a  man- 
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ner  incompatible  with  the  maintenance  of 
the  pipe-line. — Brookshire  Oil  Co.  t.  CaB- 
malia  Baneh  Oil  ft  Dey.  Co.,  156  Cal.  211, 
103  Pae.  927. 

Interference  by  owner  of  soil  with  re- 
moval of  minerals  or  timber  during^ 
term  fixed  by  lease  or  sale  as  extend- 
ing time  for  removal  84  L.  B.  A. 
(N.  8.)   120. 

Pollution  of  stream  by  mining  operation!. 
24  L.  B.  A.  64;  22  L.  B.  A.  (N.  S.) 
276;  38  L.  B.  A.  (N.  S.)  272. 

Bight  to  cat  timber  on  mineral  lands. 
70  L.  B.  A.  904. 


§80.    Becorery   of 
mines. 


poflseeslon   of  lands   or 


No  ouster  is  necessary  to  maintain  an 
action  of  trespass,  but  any  unlawful  entry  is 
sufficient;  and  hence  an  officer  who  puts  a 
receiver  in  posession  of  mining  property  of 
another  against  whom  he  has  no  process,  or 
asserts  through  himself  or  another  an  unlaw- 
ful dominion  over  the  same,  is  a  trespasser. 
Bowe  V.  Bradley,  12  Cal.  226. 

Where  two  mining  claims  join,  and  the 
owner  of  one  claim  works  across  the  divid- 
ing line  and  takes  away  gold-bearing  earth 
from  the  other  claim,  the  fact  that  he  did  so 
in  ignorance  of  the  location  of  the  dividing 
line  is  no  exeuse-  or  justification. — Maye  v. 
Tappen,  23  Gal.  306. 

In  actions  to  recover  possession  of  a  min- 
ing claim,  where  prior  possession  is  relied 
on  by  the  plainti£F,  the  defendant  cannot 
justify  his  entry  by  showing  the  true  title 
outstanding. — Bichardson  y.  McNulty,  24 
Gal.  339. 

In  an  action  to  recover  damages  for  a 
trespass  on  plaintiffs'  mining  claims,  where 
defendants  own  the  adjoining  claims  lying 
west  of  plaintiffs'  ground,  and  both  parties 
agree  as  to  the  north  line  of  plaintiffs' 
claims,  and  admit  that  their  east  and  west 
lines  are  parallel,  but  disagree  as  to  their 
location,  and  W.  ft  Go.  own  claims  adjoin- 
ing and  east  of  plaintiffs,  and  H.  ft  Go.  own 
claims  adjoining  and  east  of  W.  ft  Go.,  evi- 
dence of  the  location  of  the  west  line  of  H. 
ft  Go.  is  not  pertinent,  unless  the  east  and 
west  lines  of  W.  ft  Go.  are  parallel,  and  the 
east  line  of  W.  ft  Go.  is  coincident  with  the 
west  line  of  H.  ft  Go. — Stoakes  v.  Monroe, 
36   Gal.   383. 

On  the  trial  of  an  action  for  trespass 
on  a  mining  claim,  it  appeared  that  the 
boundary  line  between  the  mining  claims  of 
the  respective  parties,  had  been  in  dispute 
for  several  years,  and  locus  in  quo  being 
embraced  between  the  adverse  lines  claimed 
by  the  respective  parties.  The  court  re- 
fused defendant's  request  to  instruct  that 
"where  two  mining  companies  take  up  ad- 
joining claims,  and  the  one  last  taken  up 
overlaps  the  other,  and  neither  company 
is  working  that  portion  of  the  claim  which 


overlaps  the  other,  but  are  working  in  dif- 
ferent portions  of  their  respective  elaims, 
the  fact  that  the  locators  of  the  last  claim 
located  have  been  in  possession  of  their 
claim  for  five  years  does  not  divest  the 
owners  of  the  first  claim  of  the  right  to 
their  claim  to  the  extent  of  the  original 
boundaries,  and  such  a  possession  by  the 
locators  of  the  last  claim  located  is  not  ad- 
verse to  the  possession  of  those  who  lo- 
cated the  first  claim."  Held,  that  the  in- 
struction correctly  declared  the  law,  and, 
in  view  of  the  fact  that  an  improper  ia- 
struction  for  plaintiff  had  been  given,  the 
court  erred  in  refusing  it. — ^Maine  Boys'  Tun- 
nel Go.  V.  Boston  Tunnel  Go.,  37  Gal.  40. 

Where  adverse  claimants  wrongfnllj 
entered  upon  the  claims  of  plaintiffs,  and 
took  possession  of  plaintiffs'  tunnel,  posted 
and  recorded  a  notice  of  location,  and  ex- 
tracted rock  and  earth  under  a  claim  hostile 
to  plaintiffs'  title,  and  thereafter  kept  ex- 
clusive possession  of  the  claim,  the  plain- 
tiffs are  entitled  to  recover  possession  of 
the  claim,  regardless  of  a  new  location  made 
by  the  defendants  or  their  grantors  after 
the  expiration  of  the  year  in  which  the 
unlawful  entry  was  made  upon  the  claim, 
and  regardless  of  the  failure  of  plaintiffs 
to  do  annual  work  thereafter  wlueh  was 
prevented  by  the  hostile  possession  and  acts 
of  the  defendants.— Mills  v.  Fletcher,  100 
Gal.  142,  34  Pae.  637. 

In  an  action  in  which  the  iasue  was 
whether  defendants'  location  of  two  mining 
claims  was  valid,  their  evidence  was  that 
monuments  were  erected  at  the  center  of 
each  end  of  the  two  claims,  and  also  at  each 
of  the  four  comers  of  each  claim;  that 
notices  of  location  were  posted  on  the  initial 
monuments  of  each  of  the  elaims,  and  were 
duly  recorded.  The  notices,  whidi  were  in 
evidence,  appeared  to  be  sufficient.  Plaintiff 
and  his  witnesses  admitted  that  they  found 
the  initial  monument  on  each  claim  near  the 
point  where  the  plaintiff  had  first  discovered 
ore,  but  that  they  "saw"  no  other  monn- 
ments,  though  they  looked  for  theoL  Held, 
that  findings  for  defendants  would  not  be 
disturbed. — Adams  v.  Grawford,  116  Gal.  495, 
48  Pae.  48S. 

Gomplaint  In  an  action,  baaed  on  title, 
to  recover  a  mining  claim,  need  not  aver  that 
complainant  is  a  United  States  citisen,  or  haa 
declared  his  intention  to  become  such ;  though, 
if  his  ownership  is  based  on  a  location  under 
United  States  laws,  he  must  prove  such  riti- 
zenship  or  declaration. — Harris  v.  Kellogg, 
117  Gal.  484,  49  Pae.  708. 

It  is  for  defendant  to  prove  that  plaintiff, 
'  who  has  made  a  valid  location  of  a  mining 
claim,  had  lost  right  of  possession  by  aban- 
donment, or  failure  to  do  requisite  woxt. — 
Harris  v.  Kellogg,  117  Gal.  484,  49  Pae.  708. 

Under  section  910  of  the  United  States 
Bevised  Statutes,  a  posaeaaory  action  in  any 
court  of  the  United  States  for  the  recovery 
of  a  mining  title,  or  for  damages  thereto,  is 
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not  affected  by  paramount  title  in  the  United 
States,  but  each  case  is  to  be  adjudged  by 
the  law  of  possession;  and  no  greater  proof 
of  a  right  of  recovery  in  such  an  action  can 
be  required  in  a  state  court  unless  by  virtue 
of  some  statute  of  the  state. — Harris  v.  Kel- 
logg, 117  Cal.  484,  49  Pae.  708. 

Vdien  the  locators  thereof  entered  into 
a  mining  partnership  to  work  and  develop 
each  of  them,  they  are  entitled  to  maintain 
an  action  of  ejectment  to  recover  the  pos- 
session thereof  from  the  defendants,  who  en- 
tered into  the  possession  of  each  of  the  three 
claims  during  plaintiffs'  absence,  and  made 
adverse  locations  thereof. — Holdt  y.  Hazard, 
10  Cal.  App.  440,  102  Pac.  540. 

Measure    of   damages    for    appropriation 
of  mineral  lands.    2  Ann.  Cas.  966. 

§  81.    BecoTery  of  posMSBion  or  value  of  ore 
or  other  mUieralB  remoTed. 

Where  tailings  are  allowed  to  flow  upon 
the  ground  to  another  he  is  entitled  to  them. 
Jones  T.  Jackson,  9  Cal.  237. 

To  suffer  the  tailings  to  flow  where  they 
list,  without  obstructions  to  confine  them 
within  the  proper  limit,  i»  conclusive  evi- 
dence of  abandonment,  unless  there  is  some 
peculiarity  in  the  locality  constituting  an  ex- 
ception to  this  rule.  If  no  artificial  obstruc- 
tion is  re<}uired  to  confine  them  within  the 
proper  limits,  then  none  is  necessary. — Jones 
T.  Jackson,  9  Cal.  237. 

Where  defendants  had  twice  entered  on 
plaintiff's  land  for  mining  purposes,  and  dug 
up  and  destroyed  fruit  trees  and  ornamentiu 
shrubbery  with  which  it  had  been  planted, 
and  plaintiff  had  each  time  recovered  a  ver- 
dict and  judgment  for  the  trespass,  the  last 
▼erdict  is  conclusive  of  the  rights  of  the 
parties,  and  a  perpetual  injunction  against 
the  trespasses  will  issue,  the  injury  being  ir- 
reparable and  plaintiff  not  being  bound  to 
take  the  money  value  of  the  trees. — ^Dauben- 
■peek  V.  Qrear,  18  Cal.  443. 

The  working  of  mines  and  the  extraction 
of  gold  therefrom  is  something  more  than 
the  common,  ordinary  use  of  real  estate  by 
one  in  possession,  and  requires  the  use  of 
more  than  the  ordinary  remedies  to  protect 
the  rights  of  a  purchaser  with  a  future  right 
to  possession.  It  might,  perhaps,  be  re- 
strained as  waste  under  the  Practice  Act;  but 
it  is  for  the  interest  of  all  parties  that  a 
receiver  be  appointed,  rather  than  stop  the 
working  of  the  claims  entirely. — HiU  ▼. 
Taylor,  22  Cal.  191. 

In  trespass  for  injury  to  a  mining  claim 
the  right  of  plaintiff  to  recover  the  damages 
which  they  have  actually  sustained  is  not 
affected  by  the  fact  that  the  trespass  was 
not   willful. — Maye  v.  Tappen,  23   Cal.  306. 

In  estimating  the  damages,  the  expense 
of  separating  the  earth  from  the  gold  after  it 
is  moved  to  the  place  of  washing  is  to  be 
deducted  from  the  value  of  the  gold. — ^Maye 
▼.  Yappen,  23  Cal.  306. 


Where  a  demand  is  made  for  the  posses- 
sion of  the  gold  after  it  is  separated  from 
the  earth,  and  an  action  is  then  brought  for 
the  conversion  of  the  chattel,  the  measure 
of  damages  would  be  the  value  of  the  gold 
detained. — ^Maye  v.  Yappen,  23  Cal.  306. 

In  trespass  for  damages  by  entering  upon 
and  taking  away  the  gold-bearing  earth  from 
a  mining  claim,  where  the  same  is  not  done 
willfully  or  with  malicious  intent,  and  the 
action  is  for  the  injury  to  the  land  itself,  the 
measure  of  the  damages  is  the  value  of  the 
gold-bearing  earth  at  the  time  it  is  separ- 
ated from  the  surrounding  soil. — Maye  v. 
Yappen,  23  Cal.  306. 

In  an  action  to  recover  a  portion  of  a 
mining  claim,  and  damages  for  wrongfully 
removing  the  gold  therefrom,  evidence  is  ad- 
missible on  part  of  the  defendant,  by  way  of 
lessening  the  amount  recoverable,  of  the  ex- 
pense of  digging  the  gold-bearing  earth  from 
the  claim.— Goller  v.  Fett,  30  Cal.  481. 

A  complaint  alleging  that  the  plaintiff  is 
the  owner  of  land,  and  that  the  defendants 
threaten  to  enter  thereon,  and  quarry  and 
remove  asphaltum,  and  will  do  so  unless  re- 
strained, held  to  set  forth  a  good  cause  of 
action. — ^More  v.  Massini,  32  Cal.  590. 

The  plaintiff  and  defendant  being  the 
owners  of  adjoining  mining  claims,  of  the 
kind  known  as  ''deep  diggings,"  and  which 
are  worked  by  the  hydraulic  process,  the  lat- 
ter, in  mining  its  own  ground,  washed  away 
the  gravel,  so  that  the  bank  caved,  and  a  por- 
tion of  tne  plaintiff's  claim  fell  upon  the 
ground  of  the  defendant,  and  ^was  washed 
away  and  the  gold  extracted  by  it;  but  the 
value  of  the  gold  extracted  was  much  less 
than  the  necessary  cost  of  extracting  it. 
Held,  the  defendant  would  be  liable  for  the 
amount  of  gold  taken  from  the  gravel  that 
fell  from  the  plaintiff's  claim,  but  for  the 
fact  that  its  value  was  less  than  the  neces- 
sary cost  of  extracting  it. — Hendricks  v. 
Spring  Valley  Min.  etc.  Irr.  Co.,  58  Cal.  190, 
41  Am.  Bep.  257. 

A  custom  among  mill  owners  that  the  tail- 
ings, consisting  of  the  slimes  and  concen- 
trates resulting  from  the  working  of  the 
ores,  become  the  property  of  the  mill,  can 
only  obtain  when  the  milling  has  been  rea- 
sonably efficient  and  bona  fide. — ^Fox  v.  Hale 
and  Norcross  Silver  Min.  Co.,  108  Cal.  369, 
41  Pac.  308. 

Where  defendant  in  ejectment  was  in  pos- 
session of  the  mine  in  suit  under  a  contract 
of  sale  from  plaintiff,  on  which  default  had 
been  made  in  payment,  and  the  complaint 
alleged  that  defendants  were  removing  ore 
from  the  mine,  a  temporary  injunction  against 
waste  was  properly  granted  and  continued. 
Williams  v.  Long,  129  Cal.  229,  61  Pac.  1087. 

Ore  taken  from  land  under  claim  and  color 
of  title,  or  its  value,  cannot  be  recovered 
in  a  local  or  transitory  action. — Ophir  Silver 
Min.  Co.  V.  Superior  Court,  147  CaL  467,  8 
Ann.  Cas.  340,  82  Pae.  70. 
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In  an  action  to  recover  valne  of  gold 
found  by  plaintiff  while  employed  by  de- 
fendants, OTldence  held  to  eustain  finding  that 
defendant  had  not^  when  gold  was  found, 
entered  on  land  with  intent  to  appropriate 
any  that  mi^t  be  discoTored. — Burns  ▼. 
Schoenfeld,  1  GaL  App.  121,  81  Pae.  713. 

Measure  of  damages  for  unintentional 
trespass,  as  by  mining  by  mistake  on 
the  land  of  another.    54  Am.  Sep.  421, 

Measn^re  of  damages  for  mining  and  carry- 
ing away  coal.    33  Am.  Bep.  282. 

Measure  of  damages  for  wrongful  work- 
ing of  mine.  8  Ann.  Cae.  43;  Ann. 
Oas.  1913A,  562. 

Bight  of  vendee  of  mine  under  contract 
of  sale  to  sue  for  damages  for  wrong- 
ful working  by  another.  Ann.  Gas. 
1913C,  1103. 

f  82.    Qnletixig  tltla. 

Party  in  possession  of  mining  claim  is  en- 
titled to  all  the  remedies  of  an  owner,  and 
may  sue  to  quiet  title. — ^Merced  Mining  Go. 
T.  Fremont,  7  GaL  317,  68  Am.  Dee.  262. 

Judgment  in  action  to  quiet  title  will  not 
bind  title  afterward  acquired  to  relocation 
for  failure  to  do  annual  work. — Bussell  t. 
Brosseau,  65  Gal.  605,  609,  4  Pac.  643. 

The  complaint  in  an  action  to  quiet  title 
to  a  mining  claim,  which  does  not  show 
on  its  face  that  it  is  broufl^t  under  section 
2326  of  the  United  States  Bevlsed  Statutes, 
is  not  defective  for  failing  to  allege  that  the 

§laintiff  is  a  citizen  of  the  United  States. — '- 
hompson  v.  Spray,  72  Gal.  528,  14  Pac.  182. 

In  an  action  to  quiet  title  to  a  mining 
claim,  the  evidence  of  one  of  the  plaintiffs 
that  he  was  a  citizen  of  the  United  States  at 
the  time  of  the  location,  and  that  the  other 
plaintiffs  were  his  children,  and  were  aU  born 
in  the  state  of  Galifomia,  is  sufficient  proof 
of  the  citizenship  of  the  plaintiffs  to  prevent 
a  nonsuit  on  the  ground  that  they  were  not 
citizens  at  the  time  of  the  location. — Thomp- 
son V.  Spray,  72  Gal.  528,  14  Pac.  182. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
a  finding  that  plaintiff's  claim  is  valid  dis- 
poses of  an  affirmative  defense  of  a  subse- 
quent location  by  defendant,  as  such  a  loca- 
tion would  be  inyalidy  no  matter  how  correct 
in  form  the  proceedings. — Souter  v.  Magnire, 
78  Gal.  543,  21  Pae.  183. 

In  support  of  title,  evidence  of  mining  rules 
and  customs  may  be  given  under  the  general 
issue,  without  specially  pleading  such  rules 
and  customs. — Jacob  v.  Day,  111  GaL  571, 
44  Pac.  243. 

An  action  in  a  state  court  to  quiet  title 
to  mining  lands  is  not  an  action  under  Be- 
vised  Statutes  of  the  United  States,  section 
2326,  to  determine  which  of  the  parties  is 
best  entitled  to  purchase  from  the  tlnited 
States;  and  hence  it  is  immaterial  that  it  is 
not  oommenced  within  thirty  days  from  the 


filing  by  plaintiff  of  an  adverse  claim  in  the 
land  office  upon  defendant's  application  for 
a  patent,  unless  plaintiff  thereby  loses  not 
only  his  claim  to  a  patent,  but  also  his  right 
of  possession. — Altoona  Quicksilver  Min.  Co. 
V.  Integral  Quicksilver  Min.  Go..  114  GaL  100, 
45  Pac.  1047. 

In  an  action  to  <}uiet  title  to  mineral  lands, 
where  plaintiff  relies  on  a  location  by  a  cer- 
tain person,  he  may  prove,  without  having 
averred,  that  such  person  was  a  citizen  of 
the  United  States,  or  had  ffied  a  declaration 
of  intention  to  become  such,  and  was  there- 
fore competent,  under  Bevised  Statutes  of 
the  United  States,  section  2319,  to  make  tbe 
location. — ^Altoona  Quicksilver  Min.  Co.  ▼. 
Integral  Quicksilver  Min.  Go.,  114  GaL  100, 
45  Pac.  1047. 

Where  plaintiff,  in  an  action  to  quiet  title 
to  mineral  lands,  bases  his  rights  on  two 
grounds — ^possession  and  location — and  the 
verdict  for  him  does  not  show  on  whieh 
ground  it  was  based,  a  new  trial  is  properly 
granted,  the  instructions  having  authorized 
the  verdict  on  either  ground,  while  there 
was  no  evidence  in  the  ease,  at  the  time  it 
was  submitted  to  the  jury,  to  establish  a 
valid  location,  though  evidence  sufficient  for 
the  purpose,  width  had  been  introduced,  was 
erroneously  stricken  out  on  defendant's  mo- 
tion.— Altoona  Quicksilver  Min.  Go.  v.  In- 
tegral Quicksilver  Min.  Go.,  114  GaL  100,  45 
Pac.  1047. 

In  action  in  state  court  to  quiet  title  to 
mining  claim,  a  general  verdict  finding  for 
the  plaintiff  is  sufficient  in  form.-^Altoona 
Quicksilver  Min.  Go.  v.  Integral  Quicksilver 
Min.  Go.,  114  GaL  100,  45  Pac.  1047. 

In  an  action  to  quiet  title  to  mining 
claims^  the  complaint  was  in  the  usual  form 
in  actions  to  quiet  title,  under  Gode  of  Civil 
Procedure,  section  738,  except  that  it  did  not 
call  on  defendants  to  set  out  their  interest, 
title,  or  claim.  It  alleged  that  defendants 
were  in  possession,  and  that  title  and  owner- 
ship were  in  plaintiff.  Held,  that  defendants 
could  prove  a  valid  location  by  them  prior  to 
plaintiff's  location,  under  a  general  denial, 
and  without  setting  out  in  their  answer  the 
facts  showing  their  ownership,  or  alleging 
title  by  location. — Adams  v.  Grawford,  116 
Gal.  495,  48  Pac.  488. 

An  admission  in  defendant's  pleading,  in 
an  action  to  quiet  title  to  a  mining  daim, 
that  plaintiff  was  the  owner  of  the  claim 
during  certain  years,  is  an  admisrion  that  he 
did  the  requisite  amount  of  assessment  work 
during  such  years. — ^^Yight  v.  Killian,  132 
GaL  56,  64  Pac.   98. 

Where  the  plaintiffs  in  a  suit  to  quiet  title 
to  mining  claim  had  been  in  actual  posses- 
sion for  a  number  of  years,  a  defense  that 
a  claim  prior  to  plaintiffs'  had  never  been 
abandoned  cannot  be  urged,  the  defendant 
not  claiming  title  under  such  prior  claimant; 
Givil  Gode,  section  1000,  providinj|r  that  oe- 
cupancy  for  any  period  confers  title  exeepi 
as  to  those  elaiming  by  prescriptioB,  tnMM^ 
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fer,    will,    or    Bueeession. — ^Bamiu    ▼•    Hum- 
phrejs,  6  Cal.  Unrep.  730,  65  Pae.  875. 

A  placer  mining  claim  upon  which  final 
proof,  payment  and  entry  were  made  prior 
to  the  act  of  1872  included  all  qnartz  ledges 
within  the  limits  of  the  claun,  whethet 
known  or  unknown,  nothwithstanding  the 
patent  was  issued  shortly  after  the  passage 
of  that  act;  and  the  owner  of  the  patented 
placer  claim  may  quiet  his^  title  as  against  a 
subsequent  locator,  of  a  quarts  ledge  known 
to  exist  at  the  date  of  the  patent. — Cranes 
Gulch  Min.  Co.  v.  Seherrer,  137  CaL  606,  70 
Pac.  1128. 

In  an  action  to  quiet  title  to  a  mining 
claim,  a  decree  adjudging  that  the  "defend- 
ant is  entitled  to  purchase"  certain  claims 
from  the  government  of  the  United  States 
and  receive  a  patent  therefor  is  void,  as  in 
excess  of  the  jurisdiction  of  the  state  court. 
Gmwell  V.  Bocca,  141  Cal.  417,  74  Pac.  1028. 

In  an  action  to  quiet  title  to  a  certain 
mining  claim,  in  which  no  issue  of  the  right 
to  purchase  other  claims  from  the  govern- 
ment of  the  United  States  was  raised,  a 
decree  adjudging  that  the  defendant  is  en- 
titled to  purchase  certain  other  claims  from 
the  government  of  the  United  States  is  er- 
roneous^ as  not  within  the  issues. — Gruwell  v. 
Boeca,  141  Cal.  417,  74  Pac.  1028. 

In  an  action  to  quiet  title  to  a  mining 
claim,  brought  in  a  state  court,  the  fact  as 
to  whether  a  party  is  or  is  not  a  citizen  of 
the  United  States  is  immaterial. — Gmwell  v. 
Kocea,  141  Cal.  417,  74  Pae.  1028. 

In  an  action  to  quiet  title  to  a  mining 
claim,  findings  that  plaintiff  is  not  the  owner 
nor  entitled  to  possession  of  the  premises 
claimed  by  him,  and  that  defendant  is  the 
owner  and  entitled  to  possession  thereof,  are 
sufficient  to  support  a  judgment  for  deiend- 
ant. — GmweD  v.  Rocca,  141  Cal.  417,  74  Pac. 
1028. 

It  is  not  incumbent  upon  the  plaintiffs  in 
an  action  to  quiet  title  to  a  placer  mining 
claim  located  by  their  predecessors  to  allege 
that  the  claim  conformed  as  near  as  was 
practicable  with  the  United  States  survey 
lines;  but  averments  that  they  "did  duly 
locate  the  same  as  a  placer  mining  claim 
under  and  in  pursuance  of  the  Bevised  Stat- 
utes of  the  United  States,"  and  setting  forth 
the  various  acts  performed  by  them  in  mak- 
ing the  location,  and  alleging  ownership  in 
the  plaintiffs,  suficiently  tendered  issues  as 
to  the  making  of  a  location  in  accordance 
with  the  requirements  of  the  statutes.— i 
Mitchell  V.  Hutchinson,  142  Cal.  404,  76  Pac. 
55. 

In  an  action  to  quiet  title  to  a  placer 
oil  mining  location,  as  against  persons  claim- 
ing a  prior  right  thereto,  plaintiff  must  re- 
cover, if  at  all,  on  the  strength  of  his  own 
title.— Weed  v.  Snook,  144  Cal.  439,  77  Pac. 
1023. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
a  deeree  restraining  defendant's  interference 


held  supported  by  the  evidence,  though  he 
claimed  that  whatever  ore  he  mined  was 
left  on  the  premises  and  increased  the  value 
of  the  mine. — Keiner  v.  Schroeder,  146  Cal. 
411,  80  Pac.  517. 

In  a  suit  to  quiet  title,  presenting  an  issue 
of  ownership  and  possession  of  certain  min- 
ing claims,  the  evidence  considered,  and  held 
to  sustain  a  finding  for  the  complainant.— 
Beiner  v.  Schroeder,  146  Cal.  411,  80  Pac.  517, 

In  trespass  on  the  eztralateral  dip  of  a 
vein  having  its  apex  in  plaintiffs'  location, 
plaintiffs  held  not  bound  to  prove  the  identity 
of  the  vein  by  an  actual  tracing  thereof 
from  within  the  surface  lines  of  plaintiffs' 
location  to  the  point  of  the  alleged  trespass. 
Da^ett  V.  Yreka  Min.  etc.  Co.,  149  Cal.  357, 
86  Pae.  968. 

In  an  action  for  trespass  on  the  extra- 
lateral  dip  of  a  vein  having  its  apex  within 
a  valid  location,  plaintiffs  held  not  bound  to 
allege  the  existence  of  a  vein  having  its 
apex  within  their  surface  boundaries,  etc., 
in  order  to  entitle  them  to  prove  that  defend- 
ant had  extracted  ore  from  the  locality  in 
question. — ^Daggett  v.  Yreka  Min.  etc.  Co., 
149  Cal.  357,  86  Pae.  968. 

Mining  claims,  as  between  individuals,  are 
treated  as  being  an  estate  in  fee,  and  sub- 
ject to  all  the  rules  in  relation  to  quieting 
title,  as  between  equitable  and  legal  owners, 
as  in  case  of  any  other  land,  notwithstanding 
the  mining  claims  mav  be  upon  public  miner^ 
land,  the  ultimate  fee  to  which  is  in  the 
United  States. — Buchner  v.  Malloy,  155  Cal. 
253,  100  Pac.  687. 

When  the  defendant's  title  was  acquired 
by  deed  from  a  purchaser  under  a  foreclosure 
sale  for  liens  on  a  mining  claim,  who  pur- 
chased for  the  lien  claimants'  benefit,  but 
whose  certificate  of  stUe  and  deed  were  in- 
dividual, and  the  plaintiff's  title  was  acquired 
by  attachment  and  execution  sale  of  the  in- 
terest of  one  of  the  lien  claimants,  the 
plaintiff  has  merely  his  equitable  interest,  and 
cannot  sue  to  quiet  title  against  the  defend- 
ant, but  her  sole  remedy  is  to  enforce  a  trust 
by  averment  and  proof  that  the  original  pur- 
chaser took  title  as  trustee  of  the  lien  claim- 
ants, and  that  defendant  took  with  notice  of 
the  trust. — Buchner  v.  Malloy,  155  Cal.  253, 
100  Pac.  687. 

One  in  possession  of  a  mining  claim  situ- 
ated within  the  limits  of  a  railroad  grant, 
under  a  valid  location  made  prior  to  the  issu- 
ance of  a  patent  to  the  railroad,  is  in  privity 
with  the  United  States,  and  although  he  holds 
a  mere  equitable  title,  may  have  the  same 
quieted  against  a  grantee  of  the  railroad, 
asserting  title  under  such  patent. — ^Van  Kesa 
V.  Booney,  160  Cal.  131,  116  Pac.  302. 

§89.    TtespaaseiB  in  genenO. 

In  actions  for  trespass  on  mining  property 
the  customs  of  miners  is  entitled  to  great,  if 
not  controlling,  weight. — ^Brown  v.  '49  Sb  '56 
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Quartz  Min.  Co.,  15  Cal.  152,  76  Am.  De«. 
468. 

For  trespass  to  mining  claim  exemplary 
damages  are  not  allowable,  though  injury 
was  willful  and  malicious. — Maye  ▼.  Tappen, 
23  CaL  306. 

From  time  of  ft  valid  mining  location,  mere 
prior  occupant  without  location  is  a  tres- 
passer.— Horswell  v.  Buiz,  67  Cal.  Ill,  7  Pac. 
197. 

The  measure  of  damages  in  an  action  for 
trespass  on  a  mining  claim  is  the  amount  of 
money  that  will  fully  compensate  the  plain- 
tiff for  all  detriment  proximately  caused  by 
the  trespass. — Empire  Gold  Min.  Co.  v.  Bo- 
nanza Gold  Min.  Co.,  67  Cal.  406,  7  Pac.  810. 

In  trespass  for  the  extraction  of  ore,  evi- 
dence held  insufficient  to  show  that  the  bound- 
aries of  plaintiffs'  claims  had  been  plainly 
marked  on  the  ground  or  that  the  claims 
as  marked  had  their  end  lines  parallel  so  as 
to  entitle  plaintiffs  to  extridateral  rights. — 
Daggett  V.  Yreka  Min.  etc.  Co.,  149  Cal.  357, 
86  Pac.  968. 

In  an  action  to  recover  damages  for  al- 
leged trespass  by  defendant  on  plaintiffs' 
mining  claims,  and  the  removal  of  gold-bear- 
ing earth  therefrom,  where  the  location  of 
plaintiffs'  boundary  line  is  involved,  it  was 
error  to  admit  in  evidence  for  the  plaintiffs 
the  declarations  of  the  superintendent  of  de- 
fendant's mine,  tending  to  support  plaintiffs' 
contention  as  to  the  location  of  the  boundary 
line,  without  any  showing  as  to  the  extent 
of  his  authority  beyond  the  mere  fact  that 
he  was  superintendent  in  charge  of  defend- 
ant's mine. — Ferguson  v.  Basin  Consolidated 
Mines,  152  Cal.  712,  93  Pac.  867. 

In  an  action  against  the  lessees  to  recover 
damages  for  the  unauthorized  destruction  of 
a  pipe-line  constructed  and  operated  by  a 
subsequent  licensee  of  the  lessor,  the  plain- 
tiff is  entitled  to  recover  among  other  ele- 
ments of  damage,  the  value  of  the  pipe  de* 
stroyed,  the  value  of  the  oil  actually  lost  to 
the  plaintiff  by  reason  of  its  inability  to 
market  it  during  the  time  its  pipe  service 
was  interrupted,  and  any  loss  due  to  a  change 
in  the  market  value  of  the  oil  that  it  was 
prevented  from  marketing  during  the  inter- 
ruption caused  by  the  destruction  of  the  pipe. 
Brookshire  Oil  Co.  v.  Casmalia  Ranch  Oil  & 
Dev.  Co.,  156  Cal.  211,  103  Pac.  927. 

The  fact  that  the  plaintiff,  by  reason  of 
the  destruction  of  its  pipe-line,  was  prevented 
for  a  period  of  forty-seven  days  from  trans- 
porting oil  of  a  certain  quantity  and  value 
from  its  wells  to  its  customers,  would  not 
necessarily  sustain  the  conclusion  that  such 
quantity  of  oil  was  lost  to  it,  and  that  it 
was  damaged  to  the  extent  of  its  value. — 
Brookshire  Oil  Co.  v.  Casmalia  Ranch  Oil  ft 
Dev.  Co.,  156  Cal.  211,  103  Pac.  927. 

Ejectment  to  recover  mining  rights.    18 
L.  B.  A.  787. 


B.    CONVEYANCES  IN  GENERAL. 
§  84.    Contracts  for  sale  aad  conyeyaooe. 

As  to  option  to  purchase  signed  by  grantor 
alone  and  what  constitutes  an  acceptance 
binding  on  the  parties.  See  Ckmtracts,  §  4; 
Vendor  and  Purchaser,  §  122. 

Notice  of  forfeiture  under  contract  of  sale 
may  be  recorded  after  death  of  vendecDa 
Prat  V.  James,  65  Cal.  555,  4  Pac.  562. 

Where  a  contract  for  the  sale  of  a  mining 
claim  provided  that  in  case  default  should 
be  made  in  any  of  the  payments  the  prop- 
erty should  revert  to  the  vendor,  on  default 
being  made,  plaintiff  was  entitled  to  main- 
tain ejectment  and  recover  the  claim,  with- 
out rescinding  the  contract  and  offering  to 
return  payments  made. — Williams  v.  Long, 
139  Cal.  186,  72  Pac.  911. 

Where  plaintiff's  testator  sold  a  mining 
claim  sued  for,  and  the  vendee  assigned  his 
contract  to  the  defendant,  a  mining  corpora- 
tion, evidence  that  during  the  negotiations 
the  vendee  reported  to  the  corporation  rep- 
resentations made  by  the  testator's  agent  to 
him  touching  the  character  of  the  mine  «ai 
not  relevant  on  the  issue  of  testator's  mis- 
representation of  the  mine,  the  communica- 
tion from  the  vendee  to  the  corporation  not 
establishing  either  the  making  of  the  repre- 
sentations or  their  falsity. — ^Williams  v. 
Long,  139  Cal.  186,  72  Pac.  911. 

Where,  in  ejectment  to  recover  a  mine  for 
defendants'  failure  to  make  payments  re- 
quired by  the  contract  of  sale,  an  allegpation 
in  the  complaint  relating  to  the  continued 
removal  of  gold-bearing  rock  from  the  mine, 
which  was  denied,  had  been  inserted  merelj 
to  obtain  a  preliminary  injunction,  it  was 
not  error  for  the  court  to  fail  to  find  on 
such  issue  in  determining  the  merits  ef  the 
case.— Witliams  v.  Long,  139  Cal.  186,  72  Pac. 
911. 

Where  a  contract  for  the  sale  of  a  mining 
claim  provided  that  an  intermediate  pay- 
ment of  ten  thousand  dollars  should  be  made, 
and  that  if  default  was  made  in  any  of  the 
payments  the  property  should  revert,  with 
all  improvements,  to  the  seller,  and  the  ven- 
dee assigned  his  contract  to  a  mining  cor- 
poration without  the  vendor's  knowledge  or 
consent,  an  oral  demand  by  the  vendor's 
agent  on  the  vendee,  requiring  payment  or 
delivery  of  the  property,  was  sufficient  to 
entitle  the  vendor's  executor  to  maintain 
ejectment  as  against  both  the  vendee  and  his 
assignee.— Williams  v.  Long,  139  Cal.  186,  72 
Pac.  911. 

Where  a  contract  for  the  sale  of  a  mining 
claim  required  payment  of  ten  thousand 
dollars  at  a  fixed  time,  and  in  default  of 
payment  provided  that  the  property  should 
revert  to  the  vendor,  on  default  being  made 
in  such  payment,  the  vendor  was  entitled  to 
bring  ejectment  and  recover  the  property  at 
once,  without  waiting  until  final  payment  un- 
der the  contract  had  become  due  and  in  de- 
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fault. — Williams   v.  Long,   139   Cal.   186,   72 
Pae.  911. 

Where  a  contract  for  the  sale  of  a  mining 
claim  provided  that  in  default  of  payment 
of  any  of  the  sama  provided  the  property 
should  revert  to  the  vendor,  the  stipulation 
for  reversion  was  not  a  term  used  merely 
to  promote  expedition  in  payment,  but  made 
time  of  the  essence  of  the  contract. — Will- 
iams V.  Long,  139  Cal.  186,  72  Pac.  911. 

Where  a  contract  for  the  sale  of  a  mining 
claim  provided  that  if  payment  were  not 
made  as  provided  the  property  should  revert 
to  the  grantor,  and  it  was  not  disputed  but 
that  after  demand  made  for  possession  by 
reason  of  defendants'  default  in  payments 
they  remained  in  possession,  a  finding  that 
defendants  failed  to  make  payment  and  re- 
fused to  surrender  possession  of  the  mine  was 
proper.— Williams  v.  Long,  139  Cal.  186,  72 
Pac.  911. 

Assuming  that  the  original  agreement  be- 
tween the  parties  concerning  the  purchase 
and  working  of  a  mine  could  be  construed 
as  a  mere  option  to  purchase  it,  yet  where, 
under  a  subsequent  agreement,  the  terms  of 
payment  were  modified,  and  the  party  hold- 
ing the  option  paid  one  thousand  dollars  in 
cash  on  the  purchase  money,  whatever  may 
have  been  the  original  intention  of  the  par- 
ties as  to  the  nature  of  the  transaction,  it 
took  on,  from  the  time  of  such  payment,  the 
character  of  an  agreement  or  contract  of 
sale,  and  is  capable  of  being  specifically  en- 
forced.— ^Menael  v.  Primm,  6  Cal.  App.  204, 
91  Pae.  754. 


§85. 


Option  to  paxehaM. 


An  option  to  purchase  certain  mines,  the 
purchase  price  of  which  is  payable  in  install- 
ments, wherein  time  is  made  of  the  essence 
of  the  contract,  will  be  considered  as  for- 
feited by  an  inexcusable  failure  on  the  part 
of  the  holder  of  an  option  to  make  a  payment 
where  the  same  was  due,  in  the  absence  of 
waiver  by  the  other  party.  It  can  make  no 
difference  that  the  vendee  was  in  possession 
under  the  option.  His  right  to  the  posses- 
sion is  only  such  as  the  contract  gives,  and 
if  the  contract  substantially  provides  that 
the  right  of  possession  shall  cease  upon  failure 
to  perform  a  specified  condition,  the  failure 
to  perform  such  condition  entitles  the  owner 
to  the  immediate  possession  of  the  property. 
Kotice  of  such  default  is  not  essential  to  ter- 
minate the  vendee's  rights  under  the  option. 
The  default,  unexcused  and  not  waived,  ipso 
facto  terminated  such  rights. — Champion 
Gold  Mining  Co.  v.  Champion  Mines,  164  Cai. 
205,  128  Pae.  315,  320,  321. 

Xn  an  action  by  the  holder  of  an  option 
to  purchase  certain  mines,  to  recover  pos- 
session from  the  original  vendor,  who  had 
re-entered  possession  for  default  in  payment 
of  installments  of  the  purchase  price,  the 
failure  of  such  vendor  to  deny  the  allega- 
tions of  the  complaint  as  to  the  manner  in 


which  it  obtained  possession  of  the  property 
from  the  plaintiff's  employees  was  of  no  im- 
portance, siqce  the  only  effect  of  such  alle- 
gations in  the  complaint  was  to  show  that  the 
plaintiff  did  not  consent  to  the  taking  of 
possession  by  defendant. — Champion  Gold 
Mining  Co.  v.  Champion  Mines,  164  CaL  205^ 
128  Pac.  315,  321. 

An  option  for  the  purchase  of  certain  minetf^ 
the  purchase  price  to  be  paid  in  installments, 
and  with  provisions  that  at  the  end  of  each 
month  the  purchaser  was  to  render  to  the 
vendor  a  statement  of  the  result  of  "clean- 
ups," together  with  a  check  for  ten  per  cent 
of  such  amount,  which  money  was  to  be  con- 
sidered as  part  of  the  purchase  price,  that 
time  was  to  be  considered  of  the  essence  of 
the  contract,  and  that  upon  default  in  any 
payment  the  amount  paid  should  be  forfeited 
and  the  vendor  should  have  the  right  to  re- 
enter for  default,  will  be  considered  as  for- 
feited where  tender  of  payment  of  the 
requisite  ten  per  cent  of  the  "clean-ups''  is 
not  made  until  after  maturity  of  such  pay- 
ment.— Champion  Gold  Mining  Co.  v.  Cham- 
pion Mines,  164  Cal.  205,  128  Pae.  815. 

In  an  action  by  the  holder  of  an  option 
contract  to  purchase  certain  mines  to  recover 
possession  from  the  vendor,  who  had  re-en- 
tered for  failure  of  such  purchaser  to  mako 
the  required  payments,  the  purchaser  is  not 
entitled,  in  such  an  action,  to  recover  the 
amounts  of  money  paid  on  the  purchase  price. 
Champion  Gold  Mining  Co.  v.  Champion 
Mines,  164  Cal.  205,  128  Pac.  315,  321. 

A  tender  of  all  the  amounts  due  under 
an  option  contract  for  the  purchase  of  certain 
mines,  made  subsequent  to  default  in  pay- 
ment, could  not  avail  the  holder  of  the  op- 
tion, even  if  such  tender  was  made  prior  to 
the  actual  service  of  demand  for  possession. 
The  right  of  defendant  to  possession  being 
already  fixed  and  established,  it  had  the  right 
to  prescribe  any  terms  it  saw  fit  as  the 
conoition  upon  which  it  would  waive  and 
forego  that  right,  and  reinstate  plaintiff 
under  the  contract.  It  is  entirely  immaterial 
that  the  payment  demanded  as  such  a  con- 
dition was  larger  than  the  amount  that  would 
be  due  under  the  terms  of  the  contract  and 
included  charges  that  plaintiff  would  not 
have  been  required  to  pay  thereunder.— 
Champion  Gold  Mining  Co.  v.  Champion 
Mines,  164  Cal.  205,  128  Pac.  315,  321. 

In  an  action  by  the  holder  of  an  option 
to  purchase  certain  mines,  to  recover  posses- 
sion from  the  vendor,  who  has  re-entered 
for  default  of  payment  of  installments  of 
the  purchase  price,  the  fact  that  the  title  of 
defendant  was  encumbered  by  a  mortgage 
and  by  a  lien  for  the  taxes  is  of  no  avail 
to  plaintiff  in  this  action,  involving,  as  it 
does,  only  the  question  of  the  right  to  the 
possession  and  operation  of  the  mining  prop- 
erty. Even  if  the  title  of  defendant  was  ii»> 
any  way  defective  or  encumbered,  neverthe- 
less plaintiff  was  not  entitled  to  remain  in 
possession  without  complying  with  the  con- 
ditions as  to  payment. — Champion  Gold  Min- 
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ing  Co.  ▼.  Champion  Minei,  164  Cal.  205,  128 
Pae.  815,  821. 

S86.    CkmTtyaaow  of  iiiiii«nl  lands  in  gen- 


Bill  of  lale  of  mining  claim  held  insuffi- 
cient without  a  leal. — McCarron  y.  O'Connell, 
7  Cal.  152. 

A'  sold  a  mining  claim  to  B,  with  the 
agreement  that  the  bill  of  sale  should  remain 
in  the  hands  of  a  third  person;  that  B  should 
pay  over  all  rents  and  all  his  wages  for  labor 
on  certain  claims,  less  ten  dollars  per  week, 
until  the  whole  amount  should  be  paid,  when 
the  deed  should  be  delivered  to  B.  Held, 
that  B  could  only  have  the  deed  upon  com- 
pliance with  the  agreement — that  is,  only 
after  he  had  continued  to  work  without  in- 
termission until  the  price  should  be  paid — 
and  that  until  then  the  deed  was  but  an 
escrow. — ^Beem  v.  McKusick,  10  Cal.  538. 

The  act  of  April  13,  1860,  relative  to  the 
conveyance  of  mining  claims,  applied  to  gold 
claims  only  until  the  amendments  of  1863, 
striking  out  the  second  section,  after  which 
it  applied  to  all  mining  claims. — ^Patterson  v. 
Keystone  Min.  Co.,  30  Cal.  360. 

A  deed  to  mining  property  described  the 
ground  as  follows:  "AU  that  certain  piece  of 
mining  ground  situated  in  Comer's  field,  on 
Swinge  Hill,  south  of  the  road  leading  from 
Y.  to  T.,  known  as  the  'Booth  Claims'  and 
marked  by  stakes  at  the  corners,  four  hun- 
dred feet  front,  more  or  less,  and  running 
back  into  the  hiH."  The  Booth  claims, 
marked  as  indicated,  were  found  to  extend 
both  south  and  north  on  the  said  road,  and 
to  be  only  partially  in  Comer's  field,  but  on 
Swindle  Hill.  Held,  that  the  calls  '^Comer's 
field"  and  "south  of  the  road"  should  be  dis- 
regarded as  false  calls. — ^Beamer  v.  Nesmith, 
34  Cal.  624. 

Bight  to  mine  beneath  the  surface  is  not 
incompatible  with  right  of  ditch  owner  upon 
the  surface.— Clark  v.  Willett,  35  Cal.  534, 
535. 

A  contract  with  the  owners  of  the  stock  of 
a  mining  corporation,  reciting  that  second 
parties  were  desirous  of  buying  the  stock  and 
mine,  if  tests  proved  satisfactory,  and  that 
they  should  take  possession  and  make  im- 
provements, and  that  the  stockholders  should 
assign  the  stock  to  trustees,  and  that  second 
parties  should  pay  at  a  time  fixed  a  certain 
sum  to  the  trustees  for  the  stockholders,  and 
have  the  stock,  but  forfeit  their  improve- 
ments and  redeliver  possession  if  they  failed 
to  pay,  accompanied  by  a  resolution  of  the 
directors  to  convey  the  mine  to  second  par- 
ties if  payment  was  made,  merely  gave  sec- 
ond parties  an  option  to  purchase,  and  by 
their  failure  to  pay  they  lost  the  privilege 
of  buying,  but  did  not  become  liable  for  the 
amount  they  were  to  pay.— €N>rdon  v.  Swan, 
43  Cal.  564. 

A  note  given  for  a  mining  claim  cannot 
be  avoided  on  the  gronnd  of  false  and  fraud- 


ulent representations  as  to  its  value  made  by 
the  seller,  unless  the  seller  knew  or  had  rea- 
son to  bcdieve  that  the  representations  wen 
untrue;  and  if  he  did  not  profeaa  to  ha^e 
personal  knowledge  of  the  mine,  or  of  the 
matters  in  respect  to  which  the  misrepresent' 
ations  were  made,  but  merely  communicated 
information  received  from  others,  and  so 
stated,  the  note  will  not  be  avoided. — ^Dand- 
son  V.  Jordan,  47  Cal.  351. 

Forfeiture  of  a  purchaser's  rights  under 
a  contract  for  the  sale  of  a  mining  claim  will 
not  be  decreed,  and  thereby  the  purchaser  be 
deprived  of  the  possession  of  the  mine  and  of 
the  amount  paid  toward  the  purchase  pricCi 
although  he  may  have  failed  to  work  the 
mine  as  required  by  the  contract  and  to  pay 
the  balance  of  the  purchase  price  when  due.^ 
McCormick  v.  Bossi,  70  Cal.  474,  15  Pae.  35. 

If  center  line  be  sufficiently  described,  it 
is  enough  to  state  that  claim  is  for  certain 
number  of  feet  on  each  side  of  it. — Carter  ▼. 
Bacigalupi,  83  CaL  187,  190,  23  Pae.  361. 

If  claim  has  known  descriptive  name,  it 
may  be  described  in  a  deed  by  such  name.— 
Carter  v.  Bacigalupi,  83  Cal.  187,  193,  23 
Pae.  ^361. 

A  contract,  amounting  to  a  lease  and  bond 
for  a  mine,  giving  an  option  to  purchase  the 
mine,  wherein  the  lessees  covenant  to  sink  a 
shaft  of  at  least  one  hundred  feet,  imposei 
on  them  the  absolute  duty  of  sinking  the 
shaft  to  the  agreed  depth,  though  they  find 
no  evidence  that  the  mine  contains  enoa^ 
valuable  ore  to  justify  them  in  purchasing 
it. — Davis  v.  Eames,  4  Cal.  Unrep.  436,  35 
Pae.  566. 

Plaintiffs  made  a  contract  to  sell  certain 
properties,  called  the  Conway  and  Zimmerman 
mining  claims,  for  a  sum  named,  which  wtf 
to  be  paid  upon  a  day  fixed  therein.  At  the 
same  time  they  made  and  delivered  a  deed 
conveying  said  claims  to  the  parties  named 
in  the  contract,  and  the  latter  made  a  recon- 
veyance to  plaintiffs,  which  was  placed  in 
escrow,  to  be  delivered  to  plaintiffs  upon  the 
failure  of  the  grantors  to  comply  wiUi  their 
part  of  the  contract.  Held,  that  the  three 
instruments,  forming  parts  of  one  transac- 
tion, constituted  a  mere  contract  to  convey, 
and  failed  to  show  lack  of  title  in  plaintiffs, 
preventing  them  from  maintaining  an  action 
to  enjoin  interference  with  their  claim,  known 
as  the  '^Belmont  Mine,"  conceding  that  suck 
claim  was  included  in  the  conveyance  re- 
ferred to.— Conway  v.  Hart,  129  Cal  480,  62 
Pae.  44. 

Where  the  patentee  of  an  entire  quarts 
mining  claim  conveys  without  reservation  a 
part  of  the  claim  described  by  surface  lines, 
together  with  all  mining  right,  property,  pos- 
session, claim,  and  demand  whatsoeFer  of 
the  grantor  in  or  to  the  premises,  the  con- 
veyance carries  all  the  land  below  the  bot- 
face  of  the  earth  within  vertical  planes  con- 
forming to  the  surface  side  lines,  including 
the  extralateral  dip  of  all  veins  having  thoir 
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ftpezes  within  the  lines  of  the  part  of  the 
elaim  that  was  not  eonvejed. — Bilej  v.  North 
Star  Mining  Co.,  152  Cal.  549,  93  Pac.  194. 

Where  a  senior  mortgage  described  the 
''Slap  Jaek  Mine''  under  an  original  loca- 
tion thereof  and  the  identity  of  property  in- 
eloded  in  a  junior  mortgage  is  involved, 
which  described  the  property  as  the  ''Jim 
Blaine  Mining  Glsiim,  being  the  same  prop- 
erty located"  by  a  person  named,  whose  re- 
location thereof  referred  to  is  void,  though 
the  two  claims  admittedly  iffclnded  the  same 
ground,  and  a  deed  thereof  is  referred  to 
which  describes  the  "Jim  Blaine"  or  "Slap 
Jack  Mine,"  and  it  also  appeared  that  at 
the  date  of  the  junior  mortgage,  the  mort- 
gagor was  grantee  in  another  deed  of  nine- 
twentieths  of  the  original  location  of  the 
"Slap  Jack  Mine":  held,  that  it  was  clearly 
the  intention  of  the  parties  to  include  the 
latter's  interest  in  the  junior  mortgage,  and 
not  to  embrace  exclusively  the  interest  in 
the  relocation,  and  in  the  grant  thereof  to 
the  mortgagor. — Wemple  v.  Yosemite  Gold 
Min.  Co.,  4  Cal.  App.  78,  87  Pac.  280. 

Where  the  plaintiff,  owning  a  ranch  of  four 
hundred  and  eighty  acres,  and  his  wife  con- 
Teyed  an  undivided  half-interest  therein  to 
the  wife  of  defendant,  in  consideration  of 
which  the  husband-defendant  agreed  to  pay 
off  a  mortgage  of  three  thousand  dollars  on 
the  property,  build  a  ten-room  house,  to  be 
used  by  plaintiff's  wife  and  defendant's  wife 
and  their  children,  and  to  divide  the  pro- 
ceeds of  the  farm  equally,  all  of  which  was 
done,  the  deed  will  not  be  canceled  on  the 
failure  and  refusal  of  the  husband-defendant 
to  perform  a  personal  covenant  to  do  specified 
work  toward  the  development  of  a  mine  on 
the  property  and  share  the  proceeds  equally, 
where  the  deed  to  the  wife-defendant  con- 
tains no  condition  subsequent. — Womble  v. 
Womble,  14  Cal.  App.  739,  113  Pac  353. 

Bight  of  grantee  of  coal  in  place  to 
transport  coal  from  adjoining  traet.  40 
L.  B.  A.  (N.  S.)  826. 

§87.    Grantg   and  reaervations  of  minerals 
and  mineral  rights. 

The  owners  of  land  conveyed  a  part  of 
it  to  plaintiff,  with  a  reservation  to  them 
and  their  assigns  of  "the  exclusive  right  to 
all  oils,  petroleum,  asphaltum,  and  other  kin- 
dred mineral  substances,"  and  the  right  to  do 
whatever  was  necessary  to  obtain  and  trans- 
port such  minerals,  including  the  erection  of 
proper  machinery,  and  the  laying  of  pipes. 
The  rest  of  the  original  tract  was  conveye<l 
in  parcels  to  other  persons,  with  the  same 
reeervation,  and  finally  the  reserved  rights 
and  interests  in  the  whole  were  granted  to 
defendants.  Held,  that  defendants  have  no 
ri^ht  to  the  possession  of  plaintiff's  land 
farther  than  is  necessary  to  the  exercise  of 
the  rights  reserved  in  that  tract  alone. — Diets 
T.  Mission  Transfer  Co.,  3  Cal.  Unrep.  354, 
25  Pac.  423. 

The   owners  of  land  eonveyed  a  part  to 
plaintiff^  reserving    the    right    to    minerals 


thereon,  and  to  erect  machinery,  etc.  The 
reserved  rights  in  this  and  the  remaining  land 
were  conveyed  to  defendants.  Held,  that 
where,  in  ejectment,  it  is  shown  that  defend- 
ants have  taken  possession  of  a  part  of  plain- 
tiffs land,  to  enable  them  to  exercise  the 
rights  reserved  in  the  rest  of  the  original 
tract  by  their  grantors,  and  that  they  are 
not  seeking  the  minerals  in  question  on  plain- 
tiff's land,  and  that  none  exist  there,  plaintiff 
is  entitled  to  recover  the  possession  of  the 
land  occupied  by  them. — Dietz  v.  Mission 
Transfer  Co.,  3  Cal.  Unrep.  354,  25  Pac.  423. 

A  grantor  of  land  reserved  the  right  to 
the  oil  thereon,  and  reserved  the  right  to  sink 
wells,  and  bore,  tunnel,  dig  for,  and  remove 
oil,  together  with  a  right  of  way  through  and 
over  any  part  of  the  premises  to  go  to  the 
works  or  for  transporting  supplies,  or  trans- 
porting the  oil.  Held,  that  he  was  not  con- 
fined in  his  operations  to  portions  of  the  land 
where  oil  was  found  on  the  surface  only,  but 
was  entitled  to  go  on  any  portion  of  the 
land,  and  there  use  any  reasonable  means  to 
develop  oil. — Dietz  v.  Mission  Transfer  Co., 
95  Cal.  92,  30  Pac.  380. 

Defendant  company  was  the  owner  of  a 
ranch,  a  portion  of  which  had  been  conveyed 
to  plaintiff  by  its  grantors.  This  conveyance 
to  plaintiff  excepted  oils,  petroleum,  etc.,  and 
reserved  "the  right  to  erect  machinery,  sink 
wells,  bore,  tunnel,  dig  for,  work  on,  and  re- 
move the  same  from  the  premises,  together 
with  a  right  of  way  over  and  through  any 
and  all  parts  of  said  premises,  for  the  pur- 
pose of  going  to  and  coming  from  said  works, 
and  transporting  machinery,  tools,  imple- 
ments, and  supplies  for  said  works,  and  of 
transporting  said  substances  to  market,  and 
the  right  to  lay  pipes  to  conduct  oil."  Held, 
that  defendant  was  not  thereby  authorized  to 
use  the  land  conveyed  to  plaintiff  for  the 
purpose  of  pumping  or  storing  oil  found  in 
other  portions  of  the  ranch. — Dietz  v.  Mis- 
sion Transfer  Co.,  95  Cal.  92,  30  Pac.  380. 

The  estate  eonveyed  by  the  owner  of  the 
mine  to  his  grantees  was  an  estate  in  fee  in 
an  undivided  half  thereof;  and  the  fee 
thereby  conveyed  could  only  be  reduced  or 
qualified  by  language  equally  plain  which 
does  not  appear.  Even  if  the  agreement  to 
work  the  mine  were  part  of  the  consideration, 
it  cannot  be  deemed  as  creating  a  condition 
subsequent,  or  modifying  in  any  degree  the 
estate  conveyed. — Shaw  v.  Caldwell,  16  Cal. 
App.  1,  115  Pac.  941. 

Grants  reserving  the  land  and  grants  of 
land  reserving  the  minerals,  and  the 
rights  of  the  parties  thereto.  24  Am. 
St.  Bep.  554. 

What  possession  by  owner  of  surface  es- 
tate constitutes  adverse  possession  of 
severed  mineral  estate.  140  Am.  St. 
Bep.  951. 


s 
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Ckmstmction  and  operatioii  of. 


An  agreement  in  a  grant,  bargain  and  salv 
deed   of   one-half  interest   in   the   grantor's 
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mine,  that  the  two  grantees  "may  work  and 
develop  said  mine  at  their  own  coat  and  ex- 
pense, and  all  gold  and  proceeds  taken  tbere- 
irom  for  a  period  of  twenty  years  from  date 
hereof  shall  be  divided  equally  between  the 
parties  hereto/'  eaeh  party  to  "have  one- 
third  of  said  proceeds/'  is  to  be  construed  in 
accord  with  the  nataral  and  ordinary  signifi* 
cation  of  the  terms  employed,  as  constituting 
a  mere  permission  or  license  to  the  grantees 
to  work  the  mine  at  their  own  expense,  at 
their  option,  and  which  might  be  revoked  by 
the  grantor. — Shaw  v.  Caldwell,  16  Gal.  App. 
1,  115  Pac.  941. 

It  is  held  that  there  is  nothing  in  the  deed 
of  the  one-half  interest  to  show  that  the  per- 
mission to  work  the  grantor's  remaining  half 
interest  in  the  mine  was  any  part  of  the 
consideration  of  such  deed.  The  only  eon- 
sideration  expressed  in  the  deed  is  one  dol- 
lar, and  the  a^eement  to  do  all  the  assess- 
ment work,  which  is  sufficient  to  support  the 
deed.  Under  proper  rules  of  construction, 
such  permission  would  be  no  part  of  such  con- 
sideration, but  the  additional  one-sixth  inter- 
est for  working  the  grantor's  interest  is  to 
be  deemed  just  compensation  for  working  the 
same  at  the  expense  of  the  grantees,  who 
have  an  absolute  right  to  work  their  one-half 
interest.— Shaw  v.  Caldwell,  16  Gal.  App.  1, 
115  Pac.  941. 

The  grantees  were  merely  empowered  in  apt 
words  CO  exercise  their  choice  in  the  matter 
of  working  the  whole  mine.  There  are  no 
imperative  words  nor  any  agreement  on  their 
part  to  work  the  grantor's  interest  in  the 
mine  at  their  expense. — Shaw  v.  Caldwell,  16 
Cal.  App.  1,  115  Pac.  941. 

The  permissive  nature  of  the  provision  for 
the  working  of  the  whole  mine  by  the 
grantees  is  confirmed  bjr  the  conduct  of  the 
parties,  who  by  their  joint  working  of  the 
mine  gave  no  effect  to  that  provision  for 
the  period  of  two  years. — Shaw  v.  Caldwell, 
16  Cal.  App.  1,  115  Pac.  941. 

The  grantee  of  the  owner's  half  interest  is 
not  bound  by  the  terms  of  any  license  con- 
ferred by  the  former  owner  upon  his  former 
grantees  of  another  half  interest,  but  is  enti- 
tled to  claim  a  full  half  interest  in  the  mine; 
and  such  right  must  be  conceded  by  such 
former  grantees,  whose  rights  under  license 
from  the  former  owner  were  fully  termin- 
ated.— Shaw  V.  Caldwell,  16  Cal.  App.  1,  115 
Pac.   941. 

The  only  obligation  imposed  upon  the 
grantees  is  that  concerning  the  division  of 
the  proceeds  as  agreed  in  case  they  should 
exercise  their  option  to  work  and  develop  the 
whole  mine. — Shaw  v.  Caldwell,  16  Cal.  App. 
1,  115  Pac.  941. 

Where  a  mine,  together  with  one  thousand 
acres  of  land,  ''around,  circumjacent,  and  ad- 
joining said  mine/'  is  conveyed  by  the  owner 
of  a  larger  tract,  the  land  will  be  located 
as  nearly  as  practicable  in  a  square  form 
around    the   mine,   taking   the   mine   as   the 


center .  of  the  location,  and  the  grantor,  by 
subsequent  conveyances  of  the  larger  tract 
in  two  parts  to  other  parties,  cannot  affect 
this  right  of  location  by  the  prior  grantee. — 
Santa  Clara  Min.  Assn.  v.  Quicksuver  llin. 
Co.,  17  Fed.  657,  8  Sawy.  330. 

Grants  of  reserving  the  land  and  grants 
of  land  reserving  the  minerals,  and  the 
rights  of  the  parties  thereto.  24  Am. 
St.  Bep.  554. 

Open  quarrying  not  included  under  reser- 
vation of  "mines  and  minerals."  2 
Ann.  Gas.  639. 

Validity  of  reservation  of  mineral  rights 
in  perpetuity.    Ann.  Gas.  1912D,  886. 

§89.    Effect  of  conyeyaBoe  of  ownanbip  of 
surface  and  of  minerals. 

Any  right  defendant,  as  a  mining  corpora- 
tion, may  have,  as  against  the  grantee,  to 
the  possession  and  use  of  the  land  for  the 
purpose  of  extracting  the  gold,  must  be  based 
upon  the  ground  that  the  mineral  does  not 
pass  with  the  soil  as  an  incident  to  it,  but 
belongs  either  to  the  United  States  or  the 
state  of  California,  and  that  defendant  has 
an  effectual  license  to  enter  upon  the  prem- 
ises and  extract  the  same. — ^Boggs  v.  Merced 
Min.  Co.,  14  Cal.  279. 

Grant  of  undivided  interest  conditioned 
that  no  rights  are  conveyed  except  a  mining 
right  upon  the  premises  vests  in  the  vendee 
only  the  right  of  taking  from  the  land  any 
minerals  or  ores  contained  in  it  to  the  extent 
of  the  interest  granted.  He  does  not,  by  vir- 
tue of  the  conveyance,  become  a  copartner, 
joint  tenant,  or  tenant  in  common  with  the 
vendor  in  the  land  itself.  His  interest  is 
not  an  estate  which  can  be  the  subject  of  an 
action  for  partition. — Smith  v.  Cooley,  65 
Cal.    46,    2  Pac.    880. 

Where  eight  associates,  who  had  made^  a 
consolidated  location  under  the  placer  min- 
ing laws  of  one  hundred  and  sixty  acres  of  va- 
cant, unoccupied  mineral  lands  of  the  United 
States  as  an  oil  claim,  and  who  were  in  posses- 
sion thereof  and  engaged  in  the  work  of  de- 
velopment to  discover  oil  thereon,  in  a  cer- 
tain designated  and  described  portion  thereof, 
make  a  conveyance  of  all  their  interest  in 
a  segregated  portion  to  an  outsider,  before 
the  location  had  been  perfected  by  a  dis- 
covery of  oil,  such  conveyance  operates  to 
give  to  the  grantee  all  of  the  rights  which 
the  grantors  formerly  held  in  the  land  covered 
thereby,  that  is,  the  right  to  possession 
against  all  illegal  intrusions  while  he  is  is 
possession  diligently  proseeutins  his  work 
of  discovery,  and  the  right  to  obtain  a  per- 
fected location  by  a  sufficient  discovery  w'^ile 
so  continuing  in  possession. — Merced  Oil  ICb. 
Co.  V.  Patterson,  162  Cal.  358,  122  Pac  950l 

The  foregoing  rule,  established  by  the 
decision  on  a  prior  appeal  herein,  beeame 
the  law  of  the  case  as  to  the  parties  thereto 
claiming  under  separate  conveyances  ci  nth 
character  from  the  associates. — Mereed  CHI 
Co.  T.  Patterson,  162  CaL  358,  122  Pac.  950. 
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Whatever  argument  may  be  made  agaiiut 
each  mle,  it  must  be  held,  so  far  as  the 
courts  of  this  state  are  concerned,  to  be  a 
rule  of  property  from  which  a  departure 
should  not  now  be  made. — Merced  Oil  Min. 
Co.  V.  Patterson,  162  Cal.  358,  122  Pac.  950. 

Besulting  rights  of  mine  owner  after 
severance  of  surface  and  mineral  es- 
totes.    Ann.  Gas.  1913B,  1106. 

§90.    Oonatrnctive  or  actual  poBsearian   of 
purchaser. 

A  person  who  has  purchased  a  mining  claim 
which  had  been  properly  located  and  marked 
out  on  the  ground,  and  who  is  personally, 
or  by  agents,  upon  the  claim,  working  and 
developing  it,  and  keeping  up  the  boundary 
stakes  and  marks  thereof,  is  not  merely  in 
the  constructive  possession  of  such  claim,  by 
virtue  of  mining  laws,  but  is  in  the  actual 
jwssession  of  the  whole  claim.  Such  posses- 
sion is  a  possessio  pedis,  extending  to  the 
boundary  lines  of  the  claim. — North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  1  Fed.  522,  6 
Sawy.  299.  New  trial  denied,  11  Ted.  125, 
6  Sawy.  503. 


C.    LEASES.    LICENSES    AND    CON- 
TBACTS. 

§91.    Natnro  of  mining  leama  and  agree- 
ments. 

A,  claiming  to  be  in  possession  of  a  tract 
of  coal-bearing  land,  agreed  verbally  with 
B  and  C  that  they  should  prospect  for  coal 
until  they  struck  a  particular  seam  or  ledge, 
and  before  they  struck  this  ledge  they  were 
to  do  all  the  work  and  have  two-thirds  of 
the  claim,  but  after  the  ledge  was  struck 
work  was  to  be  prosecuted  by  the  parties 
jointly.  A  to  bear  one-third  of  the  expenses, 
and  B  and  C  two-thirds.  Held,  that  this 
agreement  did  not  create  the  relation  of 
landlord  and  tenant  between  A  and  B  and  C, 
but  made  them  tenants  in  common  or  part- 
ners in  mining. — Henderson  v.  Allen,  23  Cal. 
519. 

A  verbal  contract  between  the  owner  of 
a  mine  and  a  third  person,  whereby  the 
latter  is  given  permission  to  enter  and  work 
the  mine  if  he  sees  fit,  and  to  exercise  his 
own  discretion  whether  to  work  it  or  not, 
does  not  create  the  relation  of  landlord  and 
tenant  between  the  parties,  but  is  a  mere 
license  to  work  which  may  be  revoked  at 
the  will  of  the  licensor. — Wheeler  v.  T^'est, 
71  Cal.  126,  11  Pac.  871. 

Defendant,  a  corporation,  agreed  to  lease 
to  plaintiff,  for  one  year,  the  risht  to  work 
and  mine  certain  mining  ground,  the  gross 
products  thereof  to  be  equally  divided  be- 
tween plaintiff  and  defendant.  Held,  that 
such  agreement  was  not  a  lease,  even  though 
the  parties  so  termed  it,  and  so  was  not  witn- 
in  the  statute  (Stats.  1880,  p.  131)  declaring 
all  leases  of  mining  ground  by  corporations 
unlawful  unless  ratified  by  the  stockholders, 
bat  was  an  agreement  for  the  working  of  a 
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mine  on  shares,  and  a  promissory  note  given 
to  plaintiff  for  his  share  of  the  products  was 
given  upon  a  valid  consideration. — Hudepohl 
V.  Liberty  Hill  Consol.  Min.  etc.  Co.,  80  Cal. 
553,  22  Pac.  330. 

Distinction  between  lease  and  license  as 
to  minerals.     18  L.  B.  A.  492. 

Effect  of  assignment  of  oil  and  gas  lease. 
34  L.  B.  A.  62. 

Effect  of  lease  on  marketability  of  title. 
38  L.  B.  A.  (N.  S.)   32,  320. 

Injunction  against  mining  operations  by 
lessee  pencung  dispute  as  to  forfeiture 
of  lease.    1  L.  B.  A.  (N.  8.)  333. 

Mining  lease  aa  sale  of  land.  9  Ann. 
Cas.  524. 

Nature  of  interest  in  leases.  25  L.  B.  A. 
226. 

Oil  and  gas  lease  as  real  estate  or  per- 
sonalty.   42   L.   B.  A.   (N.  8.)    472. 

Bight  of  lessee  under  mining  lease  to  re- 
move machinery  and  other  appliances. 
2  Ann.  Cas.  738. 

Bight  of  lessee  under  mining  lease  to 
sublet  premises.  Ann.  Cas.  1913B, 
1102. 

Bight  of  owner  or  lessee  of  mineral  in 
place  as  to  use  of  surface.  48  L.  B. 
A.  (N.  S.)  883. 

When  agreement  or  instrument  confer- 
ring right  to  mine  and  remove  coal  to 
be  regarded  as  an  absolute  sale  or  con- 
veyance of  coal  in  place,  as  distin- 
guished from  a  lease  or  a  conditional 
sale.    4  L.  B.  A.  (N.  S.)  207. 


§02. 


Fraudulent  leases. 


Where  a  board  of  directors  of  a  mining 
corporation  makes  a  nominal  lease  of  the 
mine  owned  by  the  corporation,  to  a  party 
really  acting  in  the  interests  of  a  minority 
of  the  stockholders,  not  in  the  ordinary  course 
of  the  business  of  the  corporation,  but  for 
the  purpose  of  withdrawing  the  mine  from 
the  control  of  a  board  of  directors  about  to 
be  elected  at  an  approaching  meeting  of  the 
stockholders,  and  thereby  perpetuating  the 
control  of  the  minority,  a  court  of  equity 
will  cancel  the  lease  on  a  bill  filed  by  the 
corporation  for  that  purpose. — Mahony  Min. 
Co.  V.  Bennett,  5  Sawy.  141,  Fed.  Cas.  No. 
8960. 

§93.    Oonatmction  and  operation  of  mining 
leases,  in  generaL 

The  lessee  of  a  gold  quartz  ledge  placed 
upon  the  ledge  a  steam  engine  to  work  a 
pump,  etc.,  which  he  put  into  the  shaft.  The 
engine  was  imbedded  into  the  ledge  only 
enough  to  give  it  a  good  foundation,  but  not 
secured,  except  by  its  own  weight.  A  shed 
was  built  over  it.  The  lessee  agreed,  in  a 
certain  contingency,  to  deliver  up  the  prem- 
ises with  the  improvements  on  the  ground,  or 
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that  might  be  put  on  the  ground  for  working 
the  lead,  to  the  lessor.  Held,  that  the  engine 
and  pump  were  "improvements/'  within  the 
meaning  of  the  above  agreement. — ^Merritt  v. 
Judd,  .14  Cal.  59. 

An  agreement  by  a  mining  company,  in 
the  form  of  a  lease  for  one  year,  giving  to  the 
lessee  one-half  of  the  gross  proceeds  of  the 
mine  as  a  return  for  working  the  same  in  an 
energetic  manner,  and  bearing  all  expenses, 
except  necessary  improvements,  which  are  to 
be  furnished  by  the  lessor,  does  not  create 
the  relation  of  landlord  and  tenant,  but  is  an 
agreement  for  working  the  mine  on  shares, 
and  the  parties  become  tenants  in  common  ox 
the  products  of  the  mine  when  taken  out.— 
Hudepohl  t.  Liberty  Hill  Consolidated  Min. 
etc.  Co.,  80  Cal.  553,  22  Pac.  339. 

Where  the  lease  provides  that  payment 
of  the  royalty  shall  be  made  on  the  first  day 
of  each  month  for  each  and  every  gross  ton 
of  bituminous  rock  and  liquid  asphaltum 
which  the  lessee  may  have  mined,  taken,  or 
removed  from  the  premises  during  the  pre- 
cedine  month,  the  lease  is  not  to  be  con- 
strued as  not  making  the  royalty  due  until 
after  the  crude  rock  or  the  refined  product 
thereof  is  shipped  away  from  the  premises, 
but  the  royalty  is  due  when  the  rock  is  sim- 
ply mined  and  received  from  the  deposit, 
without  reference  to  transportation  to  market. 
Higgins  V.  California  Petroleum  etc.  Co.,  109 
Cal.  304,  41  Pac.  1087. 

The  conveyance  being  for  a  share  of  the 
proceeds  of  the  mine,  the  equities  of  the 
grantor  are  the  same  as  if  a  conditional  lease- 
hold estate  had  been  granted.  There  is  an 
implied  obligation  to  work  the  mine,  in  order 
that  the  consideration  agreed  may  be  paid; 
and  as  the  share  of  the  grantor  cannot  be 
determined  until  the  mine  is  worked  out,  the 
grant  of  the  mine  is  conditional,  for  the  pro- 
tection of  the  grantor. — ^Downing  v.  Bade- 
macher,  133  Cal.  220,  85  Am.  St.  Bep.  160, 
65  Pac.  385. 

Where  an  option  is  given  to  purchase  a 
mining  claim,  an  agreement  that  the  proposed 
purchaser  shall  expend  money  in  prospecting 
the  mine  by  the  sinking  of  a  shaft,  to  enable 
him  to  exercise  his  option,  is  a  pledge  of  good 
faith,  and  is  a  reasonable  requirement;  and 
the  expenditure  made  in  exploiting  the  mine 
is  in  consideration  of  the  option. — ^Benson  v. 
Braun,  134  Cal.  41,  66  Pac.  1. 

A  provision  in  a  lease  conferring  "such 
other  rights  and  privileges  as  are  vested  in 
mines  under  the  laws  of  the  United  States 
and  of  the  state,''  rather  than  be  treated  as 
meaningless,  will  be  construed  as  if  it  read 
"miners"  in  place  of  "mines."  Judgment,  7 
Cal.  XJnrep.  23,  70  Pac.  470,  reversed  on  rehear- 
ing.— Swift  V.  Occidental  Mining  etc.  Co., 
141  Cal.  161,  74  Pac.  700. 

A  contract  for  the  boring  of  oil  wells 
provided  that  the  lessee  should  provide  at  its 
cost  all  materials  of  every  kind  necessary  to 
do  the  work,  and  all  labor,  including  labor 


and  material  in  erecting  and  maintaining 
fixtures,  and  the  lessor  agreed  to  pay  one-half 
of  the  cost  of  drilling,  casing,  and  pumping 
all  wells  which  did  not  produce  a  certain 
amount  of  oil  per  day  for  the  first  thirty 
days.  Held,  that  the  lessor  was  chargeable 
with  one-half  of  the  expense  of  all  the  pre- 
liminary work  of  preparing  the  ground,  erect- 
ing the  derrick,  placing  and  connecting  the 
engine  and  drilling  rig,  etc.,  including  one- 
half  the  reasonable  value  of  the  use  of  the 
machinery  owned  and  furnished  by  the  lessee. 
Far  West  Oil  Co.  v.  Witmer  Bros.  Co.,  143 
Cal.  306,  77  Pac.  61. 

Plaintiff  sold  defendant  the  oil  and  mineral 
rights  in  twenty  acres  of  land  for  six  then* 
sand  dollars,  under  an  agreement  reciting 
that,  as  plaintiff  had  agreed  in  a  prior  lease 
of  other  lands  that  no  oil  wells  should  be 
sunk  on  the  plaintiff's  land  within  a  cer- 
tain distance  of  the  wells  of  said  lessee,  a 
survey  should  be  taken  of  the  land  sold  to 
defendant,  and  a  deduction  of  three  hundred 
dollars  per  acre  should  be  made  for  all  lands 
within  the  prohibited  distance,  unless  within 
six  months  plaintiff  had  secured  the  written 
waiver  of  his  former  lessee  to  the  said  pro- 
vision of  the  lease.  Plaintiff  did  not  proenre 
the  waiver,  and  defendant  paid  the  purchase 
price,  less  a  deduction  for  about  three  acres 
found  by  the  survey  to  be  within  the  pro- 
hibited distance,  and  received  a  deed  convey- 
ing twenty  acres.  Held,  that  plaintiff,  on 
procuring  a  waiver  three  months  afterward, 
could  not  maintain  an  action  against  the  de- 
fendant to  recover  the  three  acres. — ^Bracken 
V.  Sobra  Vista  Oil  Co.,  143  Cal.  678,  77  Pac. 
649. 

Upon  the  default  of  the  vendee,  witfiont 
excuse,  to  perform  the  conditions  of  the 
bond,  the  mere  service  of  a  notice  on  him 
by  the  vendor,  calling  his  attention  to  the 
particulars  in  which  the  default,  consisted, 
and  declaring  the  bond  to  be  forfeited  and 
all  the  interest  of  the  vendee  in  the  property 
to  be  terminated,  and  demanding  possession 
of  the  iproperty,  and  the  subsequent  peace- 
able taking  possession  of  the  property  by  the 
vendor,  and  his  bringing  an  action  to  quiet 
his  title  thereto,  did  not  constitute  a  rescis- 
sion of  the  contract  by  the  mutual  consent 
of  the  parties,  so  as  to  give  the  vendee  a 
right  of  action  against  the  vendor  for  the 
recovery  of  the  portion  of  the  purchase  pries 
paid  under  the  contract  or  for  disbursements 
made  in  the  performance  of  other  conditions 
thereof.— Oursler  v.  Thacher,  152  CaL  739, 
93    Pac.    1007. 

An  instrument  executed  by  an  owner  of 
land,  as  follows:  "In  consideration  of  one 
dollar  to  me  paid  by  F.  N.  .  .  .  and  the  fur- 
ther sum  of  twenty  cente  per  ton,  I,  the 
undersigned,  grant  to  said  F.  N.  all  the 
bituminous  rock,  petroleum,  asphaltum  and 
other  mineral  which  he  may  choose  to  mine, 
quarry  and  take  from  my  land,  (describing 
it),  ...  In  case  said  land  fails  to  prodnee 
such  mineral  in  paying  quantities  or  of  good 
quality  said  F.  N.  may  upon  thirty  days' 
notice  given  to  me  in  writing,  abandon  and 
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relinquish  to  me  all  right  hereby  conferred 
and  granted  .  .  .  F.  N.  agrees  to  take  at 
least  three  hnndred  tons  a  year  or  to  pay 
the  royalty  on  that  amount  whether  taken 
or  not/' — is  not  to  be  construed  as  a  grant 
of  the  title  in  fee  to  all  the  mineral  located 
upon  the  land  described,  but  merely  as  a 
grant  of  a  right  in  the  nature  of  an  incor- 
poreal hereditament,  and  that  such  right  was 
abandoned  by  the  grantee  by  his  failure,  for 
a  period  of  thirteen  years,  to  either  extract 
minerals  or  pay  the  royalty. — ^Payne  v.  Neu- 
yal,  165  Cal.  46,  99  Pac.  476. 

Any  uncertainties  existing  in  said  agree- 
ment are  to  be  interpreted  most  strongljr 
against  the  grantee,  he  being  the  one  who 
prepared  the  instrument  and  caused  the  un- 
certainties to  be  present,  and  evidence  of 
the  circumstances  surrounding  its  execution 
is  admissible  in  aid  of  its  interpretation. — 
Payne  v.  Neuval,  155  Cal.  46,  99  Pac.  476. 

It  was  not  necessary  to  constitute  an  aban- 
donment of  the  right  secured  by  such  agree- 
ment that  the  grantee  should  give  notice 
thereof  in  writing.  Such  notice  might  be 
waived  by  the  grantor. — Payne  ▼.  Neuval, 
155  Cal.  46,  99  Pac.  476. 

After  the  expiration  of  such  thirteen  years, 
the  grantee  would  not  be  permitted  to  en- 
force any  right  secured  to  him  by  said  agree- 
ment, without  doing  equity  by  a  tender  of 
payment  of  the  royalty  provided  for  therein. 
And  evidence  is  admissible,  under  appropriate 
allegations,  that  the  land  during  such  period 
had  enhanced  in  value  by  reason  of  the  dis- 
eoTery  of  oil,  in  order  to  further  show  the 
want  of  equity  in  the  assertion  of  the  claim 
of  the  grantee. — ^Payne  ▼.  Neuval,  155  Cal. 
46,    99   Pac.   476. 

In  a  mining  lease,  which  provides  for  a 
royalty  to  the  lessor  aggregating  one  thou- 
sand five  hundred  dollars,  payable  semi-an- 
nually in  six  payments,  beginning  six  months 
from  date  of  the  lease,  there  is  an  implied 
covenant  on  the  part  of  the  lessee  for  dili- 
gent search  and  operation,  and  he  is  bound 
to  proceed  with  his  mining  operations  with 
reasonable  diligence. — Mcintosh  v.  Bobb,  4 
Cal.  App.  484,  88  Pac.  517. 

The  right  of  the  mining  company  as  vendee 
of  the  mines,  under  the  contract  of  sale,  was 
a  right  to  prospect  and  develop  the  mines. 
It  had  no  right  to  commit  waste  or  remove 
from  its  situs  that  which  constituted  a  part 
of  the  realty,  other  than  ore  bodies  or  min- 
erals, or  to  make  such  use  of  timber  and  the 
Hke  as  might  be  necessary  in  the  working 
of  the  mines. — Conde  v.  Sweeney,  14  Cal.  App. 
20,  110  !Pac.  973. 

Obviously,  no  creditor  of  the  vendee  has 
any  greater  right  than  that  possessed  by  the 
vendee;  and  when  improvements  by  the  terms 
of  the  contract  of  sale  belong  to  the  vendors 
no  creditor  of  the  vendee  can  reach  them  by 
attachment,  where  the  vendee  has  not  ac- 
quired the  legal  title  from  the  vendors. — 
Conde  y.  Sweeney,  14  CaL  App.  20,  110  Pac. 
973. 


There  was  nothing  unreasonable  in  the  pre  • 
vision  in  the  agreement  by  which  the  vendors 
had  the  privilege  that  whatever  fixtures  the 
vendee  found  necessary  to  affix  to  the  land 
should  thereupon  become  the  property  of  the 
vendors,  unless  the  company  vendee  made  full 
payment  for  the  mines  at  the  time  stipulated. 
Conde  V.  Sweeney,  14  Cal.  App.  20,  110  Pac. 
973. 

Covenants  in  mining  leases  for  diligent 
prosecution  of  work.  2  Ann.  Cas.  446; 
20  Ann.  Cas.  1165.  , 

"Domestic  purposes"  meaning  of  as  used 
in  gas  lease.    Ann.  Cas.  1914D,  563. 

lioases  of  oil  lands,  covenants  in.  12 
L.  B.  A.  290. 

When  instrument  creating  right  in  min- 
erals in  land  is  to  be  regarded  as  a  lease, 
as  distinguished  from  a  license.  18 
L.  B.  A.  492;  26  L.  B.  A.  (N.  S.)  614. 


§94. 


Forfeiture  and  erlction. 


A  mine  owner  verbally  contracted  with  a 
servant  for  the  working  of  the  mine  and 
agreed  to  pay  him  a  certain  sum  out  of  the 
proceeds  thereof.  The  servant  went  into  pos- 
session of  the  mine,  and,  while  working  it,  the 
owner  sold  it  to  a  third  person  without  notice 
of  the  servant's  contract,  but  with  notice  that 
he  was  in  possession.  Held,  that  the  pur- 
chaser's claim  to  the  mine  was  not  subject  to 
the  servant's  contract,  the  possession  of  the 
servant  being  merely  that  of  his  employer. — 
Jenkins  v.  Bedding,  8  CaL  598. 

Lease  of  a  mine  may  be  forfeited  for  breach 
of  its  conditions. — Wolfing  v.  Balston,  61  Cal. 
288. 

A  tender  of  royalties  by  the  lessee  of  an  oil 
field  whose  lease  has  been  forfeited  for  failure 
to  operate  does  not  prevent  the  lessor's  in- 
sistence on  the  forfeiture  in  an  action  at  law. 
Acme  Oil  etc.  Co.  ▼.  Williams,  140  Cal.  681,  74 
Pac.  296. 

In  an  action  against  a  purchaser  for  exclud- 
ing plaintiff  from  leased  premises,  an  allega- 
tion of  the  complaint  held  suf&cient. — Arkley 
▼.  Union  Sugar  Co.,  147  Cal.  195,  81  Pac.  509. 

The  purchaser  of  land  previously  leased  for 
quarrying  cannot  escape  liability  for  exclud- 
ing the  lessee  on  the  ground  that  the  cove- 
nants in  the  lease  did  not  run  with  the  land. 
Arkley  v.  Union  Sugar  Co.,  147  Cal.  195,  81 
Pac.  500. 

Where  the  gravamen  of  an  action  against 
the  purchaser  of  leased  premises  is  that  de- 
fendant wrongfully  excluded  plaintiff,  it  is 
immaterial  that  plaintiff  alleges  that  a  cer- 
tain amount  of  rock  was  taken  from  the 
quarry,  and  that  such  an  allegation  did  not 
(eQiow  a  violation  of  his  right. — Arkley  v. 
Union  Sugar  Co.,  147  Cal.  195,  81  Pac.  509. 

Under  a  bond  for  the  sale  of  a  mine,  which 
required  the  payment  by  the  vendee  of  the 
purchase  price  in  installments  at  stated  in- 
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tervalfly  and  the  performance  by  him  of  other 
specified  conditione,  and  proTided  that  in  ease 
of  default  in  the  payment  of  any  installment 
the  bond  should  immediately  be  forfeited  and 
become  null  and  void,  and  the  sums  paid 
treated  as  rental  of  the  property  for  the  period 
covered  thereby,  and  that  a  breach  of  any 
condition  by  the  vendee  would  release  the 
vendor  from  the  obligation  of  the  bond,  the 
vendor  had  the  right,  without  abandoning  or 
rescinding  the  contract,  to  insist  that  by  the 
terms  thereof,  the  vendee  by  reason  of  his  de- 
fault had  no  further  right  thereunder.— Ours- 
ler  V.  Thacher,  152  Cal.  739,  93  Plac.  1007. 

Facts  held  to  show  a  lessor  in  a  mining  lease 
entitled  to  a  cancellation. — Mcintosh  v.  Bobb, 
4  Cal.  App.  484,  88  Pac.  517. 

Conditions  subsequent  relied  upon  to  create 
a  forfeiture  can  only  be  created  by  express 
terms  or  clear  implication,  and  are  to  be  con- 
strued strictly  against  a  forfeiture,  which  is 
not  favored  in  law. — Shaw  v.  Caldwell,  16 
Cal.  App.  1,  115  Pac.  »41. 

Effect  of  alternative  provision  for  rent. 
31  L.  E.  A.  674. 

Effect  of  forfeiture  provision  on  liability 
of  lessee  under  provision  for  rent  in 
event  of  failure  or  delay  in  developing 
premises.     44  L.  B.  A.  (N.  S.)  50. 

Effect  of  provision  for  minimum  royalties 
or  an  annual  rental  upon  right  to  for- 
feit mining  lease  for  failure  to  prose- 
cute work.  11  L.  B.  A.  (N.  S.)  417; 
30  L.  B.  A.  (N.  S.)  176. 

Equity  jurisdiction  to  cancel  oil  or  gas 
lease  for  failure  to  develop  premises. 
34  L.  B.  A.  (N.  S.)  34. 

Equitable  relief  against  forfeiture  of  min- 
ing lease.    69  L.  B.  A.  858. 

Forfeiture  of  oil  and  gas  lease.  31 
L.  B.  A.  673. 

How  forfeiture  clause  regarded.  31 
L.  B.  A.  674. 

Is  lessor  entitled  to  declare  forfeiture  of 
oil  and  gas  lease  for  failure  of  the  les- 
see to  market  produce  after  completing 
well.     28  L.  B.  A.  (N.  S.)  959. 

Lessee's  failure  to  prosecute  work.  3S 
L.  B.  A.  848. 

Bights  of  parties  to  oil  or  gas  lease  for- 
feited for  default  in  payment  to  be 
made  in  lieu  of  development.  43 
L.  B.  A.  (N.  S.)  487. 

Bight  to  declare  forfeiture  of  oil  and  gas 
lease  for  failure  of  the  lessee  to  market 
product  after  completing  well.  28 
L.  B.  A.  (N.  S.)  959;  38  L.  B.  A.  (N.  S.) 
134. 

Who 


134. 

'ho  may  set  up  forfeiture.    31  L.  B.  A. 
674. 


§06. 


Bent  or  royalties. 


The  lessee  of  a  mine  agreed  to  work  it,  and 
to  pay  to  the  lessor  every  week,  twenty  per 
cent  of  all  the  gold  taken  therefrom,  and  that 


if,  during  any  week,  gold  more  than  sniBcient 
to  pay  the  back  expenses  of  working  should  be 
taken,  then  the  lessee  should  pay  one-third  of 
the  gold  taken,  after  paying  working  expenses. 
Held,  that  the  lessor  was  entitled  to  twentj 
per  cent  at  all  events,  whether  gold  enougt 
to  pay  back  expenses  was  taken  or  not.— 
Wolfing  V.  Balston,  61  Gal.  288. 

Where  a  mining  lease,  executed  jointly  by 
owners  in  severalty  of  adjoining  tracts,  pro- 
vided that  the  lessee  could  extract  asphaltum 
from  any  part  of  the  leased  premises,  and  the 
share  of  one  lessor  was  subsequently  conveyed 
to  the  lessee,  it  is  no  defense  to  an  action  bj 
the  remaining  lessor  for  royalties  that  no 
asphaltum  was  taken  from  his  separate  tract. 
Higgins  V.  California  Petroleum  etc  Co.,  109 
Cal.  304,  41  Pac.  1087. 

In  a  mining  lease  of  a  deposit  of  bituminous 
rock,  and  also  of  a  deposit  of  liquid  asphal- 
tum, a  provision  that  the  lessee  shonld  pay  a 
certain  royalty  per  ton  on  liquid  asphalt  ap- 
plies only  to  the  asphalt  taken  from  ike  liquid 
deposit,  and  not  to  liquid  asphalt  extracted 
from  the  crude  rock. — ^Higgins  v.  Oalifomis 
Petroleum  etc.  Co.,  109  Cal.  304,  41  Pac.  1087. 

Under  a  mining  lease  of  "a  deposit  of  bitu- 
minous rock,"  and  a  "deposit  of  Uquid  asphal- 
tum," providing  thkt  the  lessee  shonld  pay  a 
royalty  "for  each  and  every  gross  ton  of  bi- 
tuminous rock  and  liquid  asphaltum  which  he 
may  have  mined,  taken,  or  removed  from  said 
premises,"  the  words  "mined,"  "taken,"  or 
"removed,"  were  used  in  the  same  sense,  and 
do  not  mean  that  the  royalty  shall  be  paid  on 
the  basis  of  the  crude  rock,  or  the  refined  pro; 
duct,  after  being  shipped  from  the  premises. 
Higgins  V.  California  Petroleum  etc.  Co.,  109 
Cal.  304,  41  Pac.  1087. 

A  joint  lease  for  mining  purposes,  executed 
by  owners  in  severalty  of  two  adjoining  tracts, 
provided  that  the  lessee  should  pay  as  royalty 
a  certain  sum  monthly  to  the  lessors.  One  of 
the  lessors  subsequently  conveyed  his  separate 
tract  to  the  lessee.  Held,  that  the  reniaining 
lessor  was  entitled  to  royalty  thereafter  in  an 
amount  equal  to  the  value  of  his  distinct  tract 
as  compared  with  that  conveyed  to  the  lessee. 
Higgins  V.  California  Petroleum  etc  Co.,  109 
Cal.  304,  41  Pac.  1087« 

On  a  joint  lease  of  a  mine  upon  convejsnee 
by  one  of  the  lessors  to  the  lessee,  the  right  of 
such  lessee  as  owner  to  work  the  part  of  the 
mine  conveyed  without  liability  to  the  other 
lessor  is  in  abeyance,  and  the  lessee  is  not  by 
such  conveyance  absolved  from  the  covenant 
to  pay  royalty  to  the  other  lessor. — Higgins 
V.  California  Petroleum  etc  Co.,  122  CaL  373, 
55  Pac.  155. 

Effect  of  alternative  provision  for  rent  in 
oil  and  gas  lease.    31  L.  B.  A.  674. 

Liability  for  rent  on  oil  and  gas  lease. 
33  L.  B.  A.  847. 

Liability  of  lessee  in  oil  or  gas  lease  under 
provision  for  rent  in  event  of  fsilare 
or  delay  in  developing  premises.  44 
L.  B.  A.  (N.  S.)  50. 
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Production     in     paying     quantities.    33 
L.  B.  A.  849. 

Termination  of  liability.     33  L.  B.  A.  850. 

f  96.    OonstmctioiL  and  operation  of  oil  and 
gas  leases. 

An  oil  lease  in  consideration  of  royalties 
which  are  covenanted  to  be  paid  at  a  certain 
time  contains  an  implied  covenant  for  diligent 
operation  after  oil  is  struck;  and  a  failure  to 
operate  for  two  months,  f oll&wed  by  an  execu- 
tion sale  of  the  leasehold  and  all  appliances 
of  the  lessee,  justifies  a  forfeiture  and  re-entry 
of  the  lessor. — Acme  Oil  etc.  Co.  v.  Williams, 

140  Cal.  681,  74  Pac.  296. 

A  right  of  re-entry  belonging  to  the  lessor 
of  an  oil  field  for  condition  broken  is  good 
against  a  purchaser  of  the  leasehold  interest 
at  execution  sale,  and  a  subsequent  redemption 
by  the  lessee  from  such  a  purchase  does  not 
nullify  the  forfeiture. — ^Acme  Oil  etc.  Co.  v. 
WilHams,  140  Cal.  681,  74  Pac.  296. 

Where  the  terms  of  a  lease  are  not  clear  as 
to  the  right  of  the  lessee  to  use  petroleum  from 
the  land  as  fuel  without  accounting,  but  the 
lessors  acquiesced  in  such  use,  this  is,  at  least, 
a  waiver  by  them  of  their  right.  Judgment, 
7  Cal.  Unrep.  23,  70  Pac.  470,  reversed  on  re- 
hearing.— Swift  V.  Occidental  Min.  etc.  Co., 

141  Cal.  161,  74  Pac.  700. 

evidence  held  insufilcient  to  sustain  findings 
that  the  lessees  of  land  containing  petroleum 
had  prosecuted  the  work  of  developing  the 
mines  during  the  term,  as  required  by  cove- 
nants in  the  lease.  Judgment,  7  Cal.  Unrep. 
23,  70  Pac.  470,  reversed  on  rehearing. — Swift 
▼.  Occidental  Mining  etc.  Co.,  141  Cal.  161, 
74   Pac.  700. 

On  the  issue  whether  a  lessee  had  performed 
its  covenant  to  explore  and  develop  an  oil 
claim,  evidence  of  the  amount  expended  for 
that  purpose  was  properly  admitted,  but  not 
to  excuse  a  subsequent  cessation  of  the  work. 
Judgment,  7  Cal.  Unrep.  23,  70  Pac.  470,  re- 
versed on  rehearing.---Swift  v.  Occidental 
Mining  etc.  Co.,  141  Cal.  161,  74  Pac.  700. 

Under  an  oil  lease,  by  which  the  lessee 
agreed  to  pay  one-half  of  the  cost  of  pumping 
oil,  and  it  was  provided  that,  if  not  satisfied 
with  the  charge,  the  lessor  might  itself  assume 
the  pumping,  the  lessor  was  liable  for  one-half 
the  actual  cost  reasonably  incurred  in  pump- 
ing, ev^n  though  it  might  have  been  possible 
to  have  obtained  some  one  else  to  do  the  same 
work  for  a  less  sum. — Far  West  Oil  Co.  v. 
Witmer  Bros.  Co.,  143  Cal.  306,  77  Pac.  61. 

A  contract  by  the  terms  of  which  the  de- 
fendant ''leased  and  let"  to  the  plaintiff  cer- 
tain oil  lands  is  more  than  a  grant  of  a  mere 
right  to  extract  minerals,  and  the  discovery 
of  oil  is  not  a  prerequisite  to  the  existence  of 
a  cause  of  action. — Kline  v.  Guaranty  Oil  Co., 
167  Cal.  476,  140  Pac.  1. 

There  was  an  agreement  between  plaintiff 
and  defendant  corporation,  through  which  the 


defendant  leased  to  plaintiff  the  mining 
ground  described  in  the  complaint,  for  the 
period  of  one  year,  upon  a  royaltv  of  ten 
cents  per  barrel  for  all  oil  produced  on  said 
premises  during  the  period  of  the  lease;  and, 
in  addition,  the  plaintiff  agreed  to  make  cer- 
tain collections  on  account  of  oil  previously 
sold  by  defendant  to  third  persons,  the 
amount  of  which  collections  when  made  to  be 
applied  to  an  indebtedness  of  three  thousand 
six  hundred  and  twenty-five  dollars  agreed  to 
exist  against  defendant  in  plaintiff's  favor; 
and  further,  to  sell  certain  oil  in  sump  holes 
at  a  price  of  twenty-five  cents  per  barrel,  or 
as  near  that  price  as  possible,  the  proceeds  to 
be  credited  upon  such  indebtedness.  And  it 
was  further  agreed  that  the  defendant  should 
pay  plaintiff  "as  much  money  (two  thousand 
seven  hundred  dollars  at  least)  on  account  of 
its  indebtedness  to  him,  and  as  soon  as  pos- 
sible; the  total  indebtedness  to  him  being  at 
this  date  three  thousand  six  hundred  and 
twenty -five  dollars."  Held,  that  such  agree- 
ment cannot  be  construed  as  the  substitution 
of  a  new  obligation  between  the  same  parties, 
with  intent  to  extinguish  an  old  one.  On  the 
contrary,  the  old  obligation  is  referred  to  in 
the  agreement  and  specifically  afiirmed.  The 
mere  taking  of  the  lease  upon  a  royalty  and 
authority  to  collect  certain  debts  due  defend- 
ant can  in  no  sense  be  construed  as  an  agree- 
ment cancelling  the  prior  obligation  of  in- 
debtedness.— Beynolds  v.  York  Syndicate  Oil 
Co.,  20  Cal.  App.  797,  130  Pac.  183. 

Effect  of  provision  for  extension  of  term 
80  long  as  oil  or  gas  is  produced.  43 
L.  B.  A.  (N.  S.)  848. 


§97. 


EqnaUslng  adTances. 


In  an  action  to  recover  a  balance  claimed  to 
be  due  for  money  paid  by  plaintiff  for  the  de- 
fendant in  the  development  of  certain  mining 
property,  in  pursuance  of  a  contract  whereby 
the  parties  agreed  to  equalize  as  between 
themselves  the  advances  made  by  either  for 
such  purpose,  it  is  held,  upon  a  review  of  the 
evidence,  that  the  defendant  had  abrogated 
the  contract  on  a  specified  date,  as  he  had  a 
right  to  do,  and  that  the  plaintiff  was  not  en- 
titled to  recover  for  advances  subsequently 
made,  in  the  absence  of  evidence  showing 
such  advances  to  have  been  made  on  account 
of  obligations  incurred  or  uncompleted  trans- 
actions undertaken  prior  to  the  defendant's 
abrogation  of  the  contract. — Bandolph  v. 
Lindsay,  158  Cal.  727,  112  Pac.  300. 

§98.    Ucenses  in  general 

In  a  suit  to  enjoin  defendant  from  mining 
in  a  certain  claim,  an  answer  alleging  an  oral 
agreement  by  plaintiff,  granting  defendant 
the  right  to  the  possession  of  the  claim,  and 
to  work  the  same  for  a  proportion  of  the  yield, 
and  that  possession  was  delivered,  no  definite 
term  being  alleged,  shows  a  license  only,  rev- 
ocable at  plaintiff's  pleasure,  and,  plaintiff's 
allegation  of  notice  to  surrender  not  being  de- 
nied, the  answer  is  bad  on  demurrer.-— 
Wheeler  v.  West,  78  Cal.  95,  20  Pac.  45. 
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A  quitclaim  deed  by  the  owner  of  a  large 
tract  of  land  of  a  imall  parcel  described 
therein,  with  the  words  following  the  descrip- 
tion, "the  aforesaid  premises  to  be  occupied 
and  used  by  the  party  of  the  second  part  for 
the  purpose  of  working  and  operating  the 
Boyleston  mining  claim/'  situated  thereon, 
and  referring  to  the  record  of  the  claim  as 
located  by  the  grantee  for  particular  descrip- 
tion, and  with  a  habendum  clause  concluding, 
"for  the  uses  and  purposes  aforesaid,  and  upon 
the  conditions  hereinbefore  specified,"  is 
sufficiently  ambiguous  in  its  terms  to  admit  of 
parol  evidence  of  the  circumstances  and  situ- 
ation of  the  parties,  and  may  be  construed,  in 
the  light  of  such  evidence  justifying  it,  as 
intended  to  convey  merely  a  license  to  work 
the  mine  described,  and  not  a  title  to  the 
premises  in  fee  simple. — ^Baker  v.  Clark,  128 
Cal.  181,  60  Pac.  677. 

The  license  to  work  the  mine  at  the  ex- 
pense of  the  grantees  of  a  half  interest 
therein  was.  by  the  nature  of  the  case,  limited 
to  the  one-naif  interest  left  remaining  in  the 
grantor,  which  was  the  only  interest  subject 
to  a  license,  the  fee  of  the  other  half  inter- 
est being  vested  in  the  grantees,  which  neces- 
sarily carried  with  it  the  right  of  possession 
and  development  thereof. — Shaw  ▼.  Caldwell, 
16  Cal.  App.  1,  115  Pac.  941. 

A  license  as  to  real  estate  is  an  authority 
to  do  a  particular  thing  upon  the  land  of  an- 
other without  possessing  an  estate  therein. 
The  test  to  determine  whether  an  agreement 
for  the  use  of  real  estate  is  a  license  or  a 
lease  is  whether  the  contract  gives  exclusive 
possession  as  against  all  the  world,  including 
the  owner,  in  which  case  it  is  a  lease,  or 
whether  it  merely  confers  a  privilege  to  oc- 
cupy under  the  owner,  in  which  ease  it  is  a 
license.  This  is  a  question  of  law  arising  out 
of  the  construction  of  the  instrument  under 
which  a  lease  or  a  license  may  be  created. — 
Shaw  V.  Caldwell,  16  Cal.  App.  1,  116  Pae. 
941. 


§99. 


BeTOcatlon  of. 


A  license  is  a  mere  personal  privilege  resting 
upon  personal  confidence.  A  mere  license  is 
not  assignable,  nor  can  it  be  a  covenant  run- 
ning with  the  land,  or  work  a  breach  of  the 
warranty  of  title.  It  is  subject  to  revocation 
by  the  licensor,  and  is  revoked  in  fact  by  con- 
veyance of  the  owner's  remaining  one-half  in- 
terest.— Shaw  V.  Caldwell,  16  Cal.  App.  1,  115 
Pac.  941. 

§100.    Mining  rights  under  oontrmcti. 

Proceeds  from  trespass  on  a  mining  claim 
cannot  be  garnished  as  a  debt  to  owner  of 
claim. — Johnson  v.  Lamping,  34  CaL  293. 

If  a  joint  lease  of  adjacent  parts  of  a  mine 
by  adjoining  owners  of  the  several  parts, 
reserving  royalties  as  rent  to  be  paid  jointly 
to  the  lessors,  contains  no  covenants  as  be- 
tween the  lessors,  either  of  them,  or  the  gran- 
tee of  either  of  them,  may  mine  on  hia  portion 


of  the  leased  premises,  without  incurring  tay 
liability  to  th*e  other  lessor. — Higgins  v.  CUi- 
f  ornia  Petroleum  etc.  Co..  122  Cal.  373,  55  Pftc 
155. 

On  the  joint  lease  of  a  mine,  in  ease  of 
conveyance  by  the  lessee  to  a  third  person 
not  an  assignee  of  the  lease,  the  right  to 
work  the  part  of  the  mine  conveyed  without 
liability  to  the  other  lessor  is  revived  in 
favor  of  such  third  person. — ^Higgins  v.  Cali- 
fornia Petroleum  etc.  Co.,  122  CaL  373,  55 
Pae.  155. 


§101. 


Gmbstake  contracts. 


See  Joint  AdTentnrei,  §  2. 

In  an  action  to  enforce  a  trust  in  mining 
locations  discovered  and  located  by  a  pros- 
pector under  a  "grubstake"  contract  to  share 
such  locations  equally  with  one  who  had 
furnished  provisions  to  the  prospector,  it  if 
held,  upon  a  review  of  the  evidence,  that 
a  finding  by  the  trial  court  that  the  "gmb- 
stake"  contract  had  ceased  to  exist  when 
the  claims  were  located  is  unsustained  by 
the  evidence,  and  that  an  order  of  the  trial 
court  denying  a  new  trial  to  the  plaintiir 
must  be  reversed. — ^Byme  v.  Ejiight,  12  CaL 
App.  56,  106  Pae.  593. 

If ,  as  a  matter  of  fact,  the  nneontradieted 
evidence  demonstrates  that  the  "grubstake" 
contract  did  exist  between  the  parties  when 
the  locations  were  made,  it  is  immaterial 
whether  plaintiff's  name  was  inserted  in 
the  location  notices  posted  at  the  mines  or 
recorded  in  the  mining  district;  but,  in 
such  case,  plaintiff's  right  to  the  agreed  ia- 
terest  in  the  mining  property  located  at- 
tached regardless  of  the  character  of  the 
location  notices  actually  posted  or  recorded. 
Byrne  v.  Knight,  12  Cal.  App.  56,  106  Pac 
593. 

After  the  rights  of  the  plaintiff  had  at- 
tached by  record  of  the  notices  of  location, 
while  the  grubstake  contract  was  subsisting, 
his  vested  rights  cannot  be  affected  by  any 
new  contract  made  by  defendant  with  other 
parties  without  plaintiff's  knowledge  or  con- 
sent.—Byrne  ▼.  Knight,  12  CaL  App.  56,  106 
Pae.  593. 


UL    OPEBATION  OF  MINE8. 

A.    STATUTOBY  BEGULATIONS. 
§  102.    In  generaL 

The  lien  of  a  mining  partner  provided 
for  b^  section  2514  of  the  Civil  Code  does 
not  give  to  either  partner  a  right  of  posaer 
sion  of  the  partnership  property  to  tae  ex- 
clusion of  the  other.  The  lien  may  exist  in 
favor  of  one  partner,  although  the  partner- 
ship property  is  in  the  actual  possession  of 
the  otner.—Morganstem  t.  Thrift,  66  CaL 
577,  6  Pac.  689. 

Section  2338  of  the  United  States  Beviaed 
Statutes,  providing  that  "as  a  condition  of 
sale,  in  the  absence  of  necessary  legislation 
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hj  Congresii  the  local  legislature  of  any 
state  or  territory  may  provide  rules  for 
working  mines,  involving  easements,  drain- 
age, and  other  necessary  means,  to  their 
complete  development,  and  these  conditions 
shall  be  fully  expressed  in  the  patent,"  does 
not  operate  as  a  reservation  by  the  United 
States  of  a  right  of  way  through  a  pat- 
ented mining  claim,  which  may  be  taken 
and  used  by  any  other  miner  whenever  it 
becomes  necessary  to  take  and  use  it* in 
working  his  mine,  upon  such  terms  and  con- 
ditions as  the  state  legislature  may  have 
prescribed. — Amador  Queen  Min.  Co.  v.  De* 
Witt,  73  Cal.  482,  15  Pac.  74. 

The  easement  for  the  taOrace  of  a  hy« 
draulic  mine  is  not  an  easement  for  drain- 
age within  the  meaning  of  section  2338  of 
the  Revised  Statutes  of  the  United  States, 
excluding  easements  for  drainage  from  the 
purview  of  the  act  of  Congress;  but  is  a 
right  to  the  use  of  water  for  mining  pur- 
poses and  for  the  construction  of  ditches 
for  such  purposes  within  the  meaning  of  sec- 
tions 2339  and  2340  of  said  statutes.^Tacob 
V.  Day,  111  Cal.  571,  44  Pac.  243. 

Mine  owner  knowing  that  his  mine  was 
being  developed  as  part  of  a  group  of  con- 
solidated claims  comes  within  provisions  of 
section  1192.  Code  of  Civil  Procedure. — ^Ham- 
ilton T.  Delhi  Min.  Co.,  118  Cal.  148,  152,  50 
Pac.  378. 

Machinery  or  tools  not  erected  upon  nor 
used  in  working  mine  are  not  deemed  afElxed 
to  mine  within  section  661,  Civil  Code. — 
Hamilton  v.  Delhi  Min.  Co.,  118  Cal.  148,  153, 
50  Pac.  378. 

A  company  organized  "for  the  purpose  of 
seeiiring  and  working  placer  mines,  to  deal 
in  mines  and  mining  claims,  and  the  erection 
of  plants  for  working  the  same,"  which  built 
a  dredging  boat,  and  with  it  dredged  for 
gold  in  a  river  at  intervals  for  three  months, 
18  a  mining  company,  within  act  of  April  23, 
1880,  amending  act  of  March  30,  1874,  re- 
quiring directors  of  mining  corporations  to 
make  and  post  itemized  monthly  accounts 
and  balance  sheets;  and  the  fact  that  the 
dredge  boat  was  operated  in  a  navigable 
stream  in  no  way  relieves  the  directors  from 
compliance  with  the  statute. — Ball  v.  Tol- 
man,  119  Cal.  358,  51  Pac.  546. 

Since  act  of  April  23,  1880,  amending  act 
of  March  30,  1874,  section  3,  providing  that 
if  the  directors  of  a  mining  company  shall 
fail  to  have  a  balance  sheet  posted  monthly, 
they  shall  be  liable  in  an  action  by  any 
stockholder  to  recover  one  thousand  dollars 
as  liquidated  damages,  is  remedial  as  well 
as  penal  in  its  nature,  ignorance  of  it  will 
not  excuse  the  directors  for  a  failure  to 
comply  with  it. — ^Ball  v.  Tolman,  119  Cal. 
358.   51  Pac.  546. 

Fact  that  plaintiff  had  knowledge  of  com- 
pany's accounts  or  means  of  learning  about 
them  does  not  bar  his  right  to  recover  under 
act  of  1880.'-Ball  ▼.  Tolman,  119  Cal.  358, 
303,  51  Pac.  546. 


The  act  of  April  23,  1880,  is  limited  in 
its  operation  to  the  "mining  ground**  of  the 
mining  corporation,  and  the  appurtenances 
connected  therewith,  and  does  not  apply  to 
other  real  property  of  the  corporation. — ^John- 
son V.  California  Lustral  Co.,  127  Cal.  283, 
59  Pac.  595. 

Legal  meaning  of  "require"  in  statute 
relating  to  payment  of  oil  inspectors. 
Ann.  Cas.  1912A,  1239. 

Legal  meaning  of  "require"  in  statute 
relating  to  safety  of  workmen  in 
mines.    Ann.  Cas.  1912A,  1238. 

Statutory  regulations  for  protection  of 
workmen.    25  L.  B.  A.  848. 

Validity  of  statutes  regulating  weighing, 
etc.,  of  minerals  which  are  mined  by 
employees  by  weight.  11  Ann.  Cas. 
74. 

"Working  place,"  what  is  under  statute 
reouiring  miner  to  keep  working  place 
safe.    Ann.  Cas.  1915A,  1231. 


B.    MININO  PABTNEBSHIPS  AND  COM- 
PANIES. 

§108.    PartBenOiiiHi  In  general. 

Whether  associates  in  mining  claim  are 
general  partners,  not  decided;  but  if  they 
are,  still  the  rule  qualifying  the  right  of 
trustees  and  guardians  as  to  purchasing  from 
their  cestuis  que  trust  and  ward  does  not 
apply. — Bradbury  v.  Barnes,  19  Cal.  120. 

When  several  owners  of  a  mine  co-operate 
in  working  it,  they  form  a  mining  partner- 
ship, which  is  governed  by  many  of  the 
rules  that  regulate  partnerships  in  general, 
but  which  has  also  some  rules  peculiar  to 
itself.— Skillman  v.  Lachman,  23  Cal.  198, 
83  Am.  Dec.  96. 

Where  plaintiff,  occupying  public  coal 
land,  agrees  verbally  that  defendants  de- 
velop the  land  till  they  strike  a  particular 
vein  of  coal,  and  that  after  the  work  shall 
be  carried  on  jointly,  the  plaintiff  paying 
one-third  and  the  defendants  two-thirds,  the 
relation  which  exists  between  the  plaintiff 
and  the  defendants  is  not  that  of  landlord 
and  tenant,  but  that  of  tenants  in  common, 
or  partners,  in  the  nature  of  a  mining  part- 
nership.— ^Henderson  v.  Allen,  23  Cal.  519. 

Under  an  instrument  by  which  the  lessee 
of  a  mine  transfers  for  value  a  fractional 
interest  in  the  latter  and  agrees  to  conduct 
the  business  of  the  mine,  for  the  transferee 
as  well  as  himself,  and  be  sole  agent  irre- 
vocably for  the  transferee  in  all  matters 
in  that  regard,  the  parties  become,  as  to  the 
mine,  tenants  in  common  of  the  leasehold 
estate  and,  as  to  the  business,  partners. — 
Thompson  v.  Gibb,  1  Cal.  Unrep.  173. 

If  two  or  more  persons  acquire  a  mining 
claim  for  the  purpose  of  working  the  same 
and  extracting  mineral,  and  actually  engage 
in  working  the  same,  and  share  according  to 
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the  interest  of  each  the  profit  and  loss,  the 
partnership  relation  exists  between  them,  al- 
thoQgh  there  is  no  express  agreement  be- 
tween them  to  become  partners  or  to  share 
the  profits  and  losses. — ^Duryea  v.  Bart,  28 
Cal.  569. 

Persons  owning  a  mining  claim  as  tenants 
in  common  will  be  considered  partners  in 
working  the  same. — Dougherty  ▼,  Creary,  80 
Cal.  290,  89  Am.  Dee.  116. 

Where  two  persons  in  possession  of  an  un- 
developed mine  agree  with  another  person 
that  if  he  will  devote  his  labor  and  skill  in 
exploring  and  developing  the  mine  they  will 
supply  the  necessary  tools  and  provisions  and 
give  him  a  share  in  the  mine  if  it  proves 
valuable,  and  they  jointly  work  the  mine  and 
share  the  profits  after  development,  this  will 
constitute  a  mining  partnership. — Settembre 
▼.  Putnam,  30  Cal.  490. 

Where  there  are  no  partnership)  articles, 
mining  partnerships  are  governed  by  the  law 
of  ordinary  partnerships,  except  so  far  as  the 
general  usage  of  persons  engaged  in  similar 
pursuits  or  the  established  practice  of  the 
particular  company  has  established  a  differ- 
ent rule,  the  only  differences  generally  exist- 
ing being  such  as  flow  from  the  fact  that  in 
such  partnerships  there  is  no  delectus  per- 
8onae.--Jones  v.  Clark,  42  Cal.  180. 

Where  two  persons  enter  into  an  agreement 
to  engage  together  in  a  mining  adventure, 
under  a  firm  name,  and  to  share  the  profits 
and  losses  equally,  and  as  a  firm  they  pur- 
chase a  mine,  and  pay  a  note  given  in  the 
firm  name  for  a  portion  of  the  price,  the  con- 
tract is  one  of  partnership  in  the  ordinary 
sense  as  distinguished  from  what  is  known 
as  a  ''mining  partnership";  and  either  part- 
ner has  the  same  authority  to  bind  the  firm 
as  if  it  were  an  ordinary  trading  partner- 
ship.—Decker  v.  Howell,  42  Cal.  636. 

A  contract  by  which  a  stranger  agrees  to 
work  the  mine,  pay  one-half  the  expense,  and 
receive  one-half  the  product  as  compensation, 
does  not  constitute  him  a  partner,  under 
Civil  Code,  section  2511,  providing  that  a 
mining  partnership  exists  where  several  per- 
sons owning  a  claim  actually  engage  in  work- 
ing it.--Stuart  v.  Adams,  89  CaL  367,  26  Pac. 
970. 

An  agreement  under  which  one  who  has 
mortgaged  mining  property  to  secure  a  debt 
is  to  remain  in  possession  and  turn  over  the 
result  of  each  "clean-up"  to  the  mortgagee, 
the  latter  to  apply  it  to  the  mining  expenses 
and  to  the  payment  of  the  mortgage  debt, 
does  not  constitute  them  mining  partners,  nor 
render  the  mortgagee  unconditionally  liable 
for  the  expenses  of  working  the  mine. — 
Chung  Kee  v.  Davidson,  102  Cal.  188,  86  Pae. 
519. 

An  agreement  wherebv  defendant  was  to 
pay  plaintiff  wages  while  employed  in  pro- 
curing a  paying  mine  and  operating  the  same, 
and  to  co;ivey  to  plaintiff  an  interest  in  the 


nine,  and,  if  plaintiff  eoald  not  get  a  bIm, 
to  pay  him  smaller  wages,  did  not  eonatitste 
the  parties  partners  inter  ae,  nn^r  (Hvil 
Code,  section  2511,  providing  that  a  mining 
partnership  exists  when  two  or  more  pencils 
who  own  or  acquire  a  mining  claim,  for  the 
purpose  of  extracting  the  mineral  therefrom, 
actually  engage  in  working  the  aaine,  or 
under  section  2512,  providing  that  the  rela- 
tiop  arises  from  the  ownership  of  dbares  or 
interest  in  the  mine,  and  working  the  sams 
for  the  purpose  of  extracting  minerals  there- 
from.—Berry  V.  Woodbum,  107  CaL  504,  40 
Pae.  802. 

An  agreement  whereby  defendant  was  to 
pay  plaintiff  wages  while  employed  in  pro- 
curing a  paying  mine  and  operating  the  same, 
and  to  convey  to  plaintiff  an  interest  in  the 
mine,  and,  if  plaintiff  could  not  get  a  mine, 
to  pay  him  smaller  wages,  did  not  amount 
to  a  "grubstake"  eontraet,  so  as  to  entitle 
plaintiff  to  a  half  interest. — ^Beny  v.  Wood- 
burn,  107  Cal.  504,  40  Pae.  802. 

Evidence  showing  that  the  deed  of  tbe 
mining  claim  in  controversy  was  procured 
by  a  husband  to  be  made  in  the  name  of  the 
plaintiff  and  of  his  wife,  made  defendant, 
that  the  husband  and  plaintiff  worked  the 
mine  together,  the  husband  assuming  to  rep- 
resent Ms  wife  as  agent,  that  subsequently 
the  husband  and  wife  conveyed  an  undivided 
interest  to  another  defendant,  agreeing  that 
he  should  "be  at  no  expense  for  assessment 
or  development  work"  on  the  mine,  until  it 
should  "begin  to  produce,"  and  that  the  wife 
subsequently  declared  that  she  owned  the 
mining  property  individually,  and  that  her 
husband  was  her  agent  in  tilie  matter,  tends 
to  show  a  ratification  of  the  deed  to  her,  and 
of  the  acts  of  her  husband  as  her  agent,  and 
to  show  the  existence  of  a  mining  partnership 
between  the  plaintiff  and  the  wife. — ^Ferris  ▼. 
Baker,  127  Cal.  520,  59  Pac.  937. 

Where  a  mine,  together  with  the  surround- 
ing lands,  is  conveyed  to,  and  the  mine  is 
worked  by,  an  unincorporated  association  of 
individuals  in  the  usual  mode,  as  in  the  ease 
of  mining  partnerships  in  CaUfomia,  the 
members  of  the  association  are  tenants  in 
common  of  the  mine  and  the  land  so  held.— 
Santa  Clara  Min.  Assn.  v.  Quicksilver  Kin. 
Co.,  8  Sawy.  330,  17  Fed.  657. 

Distinction  between  mining  and  ordi- 
nary partnership.  Ann.  Cas.  1914D, 
1191. 

Mining  partnerships.  88  Am.  Dec.  104; 
35  C.  C.  A.  516. 

Partnership  in  mines,  relations  of  the 
partners.    28  Am.  St.  Bep.  488. 

Bight  to  locate  mining  claim.  7  L.  B* 
A.  (N.  8.)  817. 


§104. 


Chreation  and 


Q.,  M.,  and  others  a^eed  to  enga|[e  in  mie- 
ing,  and  to  be  equally  interest^  in  claims 
taken  up.    M.   discovered  a  claim,  and  lo- 
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eated  it  bj  putting  up  a  notice  in  the  name 
of  G.  and  otners.  Held,  that  G.  thereby  ac- 
quired a  right  in  the  claim  which  could  not 
be  divested  by  M/s  afterward  taking  down 
the  notice. — Gore  v.  McBrayer,  18  Cal.  582. 

Persons  owning  a  mining  claim  as  tenants 
in  common  will  be  considered  partners  in 
working  the  same,  and,  in  case  they  cannot 
agree  as  to  carrying  on  the  businesSi  those 
owning  the  major  portion  of  it  have  the 
right  to  control,  and  to  exercise  the  powers 
necessary  and  proper  for  the  success  of,  the 
enterprise,  and  for  the  profit  of  all  con- 
cerned.— Dougherty  v.  Creary,  80  Cal.  290,  89 
Am.  Dec.  116. 

The  withdrawal  of  a  member  from  a  par- 
ticipation in  the  affairs  of  a  mining  com- 
pany, and  another  taking  his  place  and  rep- 
resenting his  undivided  interest,  is  a  change 
of  possession  of  that  undivided  interest. — 
Patterson  v.  Keystone  Min.  Co.,  30  Cal.  360. 

To  warrant  an  assessment  pursuant  to  the 
statute  of  1865-66,  in  relation  to  levying  as- 
sessments against  partnership  owners  of  min- 
ing claims  for  the  purposes  of  working  the 
same,  if  the  partnership  relatioh  does  not  ex- 
ist, the  joint  owner  must  be  notified  that 
thenceforward  he  will  be  deemed  a  copartner 
for  the  purpose  of  working  the  claim,  the 
service  of  the  notice  in  such  case  changing 
the  relation  of  the  parties  and  creating  a 
mining  partnership. — ^rundage  v.  Adams,  41 
CaL  619. 

The  statute  of  1865-66,  page  828,  in  rela- 
tion to  levying  assessments  against  the  own- 
ers of  interests  in  mining  claims,  for  the  pur- 
poses of  working  the  same,  designates  as 
"copartners"  the  persons  who  shall  be  sub- 
ject thereto;  and  it  does  not  apply  to  mere 
owners  and  shareholders,  without  the  part- 
nership relation.-— Brundage  v.  Adams,  41 
Cal.  619. 

Purchaser  of  interest  in  a  mining  partner- 
ship becomes  a  partner  presumptively, 
though  he  takes  no  part  in  the  management. 
Taylor  v.  Castle,  42  Cal.  367. 

Purchaser  of  partner's  interest  in  a  strict 
partnership  in  mines  becomes  subject  to  rules 
of  mining  partnership. — Decker  v.  Howell,  42 
Cal.  636,  642. 

If  a  part  owner  in  a  mining  claim  convey 
his  interest  to  a  stranger,  the  latter  becomes 
thereby  a  partner  with  the  other  owners,  and 
entitled  to  all  the  rights  of  his  grantors. — 
Niabet  v.  Nash,  52  Cal.  540. 

Hillegass  (defendant's  intestate),  at  Phila- 
delphia, in  1849 — ^being  about  to  start  for 
California — entered  into  a  written  contract 
with  the  plaintiffs,  then  his  partners,  under 
which  tney  were  to  have  a  certain  proportion 
of  the  proceeds  of  his  mining  and  other  busi- 
ness, after  first  deducting  fifteen  hundred 
dollars  advanced  by  the  firm.  Held,  that  the 
contract  oreated  a  partnership,  there  being 
both  a  eommunity  of  interest  in  the  original 
capital  and  in  the  profit  and  loss. — Harris  v. 
HiUegass,  54  Cal.  463. 


The  lien  of  a  mining  partner  provided  for 
bv  Civil  Code,  section  2514,  does  not  give 
him  a  right  of  possession  to  the  exclusion  of 
his  copartner. — Morganstem  v.  Thrift,  66 
Cal.  577,  6  Pac.  689. 

A  mining  partnership  exists,  without  an 
express  agreement  to  form  a  partnership, 
when  two  or  more  persons  owning  shares  or 
interests  in  the  mine  actually  engage  in 
working  the  same  for  the  purpose  of  extract- 
ing the  minerals  therefrom. — Ferris  v.  Baker, 
127  Cal.  520,  59  Pac.  937. 

A  complaint  which  alleges  that  plaintiffs 
furnished  defendant  with  a  grubstake,  to  en- 
able him  to  go  to  Alaska  to  locate  and  ac- 
quire mining  claims,  under  an  agreement  that 
plaintiffs  should  have  one-half  the  mines  so 
located,  and  that  he  did  ^o,  and  acquired 
certain  valuable  mining  claims,  does  not  al- 
lege that  defendant  acquired  the  said  mining 
claims  by  means  of  the  grubstake  so  fur- 
nished by  plaintiffs,  as  is  necessary  to  entitle 
the  latter  to  a  share  therein. — Prince  v. 
Lamb,  128  Cal.  120,  60  Pac.  689. 

A  complaint  stating  an  executory  contract 
for  a  moiety  of  property  in  mines  to  be  lo- 
cated by  the  defendant,  but  which  does  not 
state  an  agreement  for  a  partnership,  or  for 
the  division  of  profits  of  working  the  mines, 
and  does  not  show  that  plaintiffs  own  any 
interest  in  any  partnership  property  or  busi- 
ness, or  that  they  have  been  associated  with 
the  defendant  in  mining,  or  carrying  on  any 
business,  and  which  refers  to  the  mines  as 
being  owned  by  the  defendant,  does  not  state 
a  partnership  contract,  nor  show  the  exist- 
ence of  any  partnership,  general,  mining,  or 
special. — Prince  v.  Lamb,  128  Cal.  120,  60 
Pac.  689. 

Creation  by  parol  is  valid. — Musick  Con- 
sol.  Oil  Co.  V.  Chandler,  158  CaL  7,  109  Pac. 
613. 

§  106.    Presomption     and     boxden     of 

proof. 

From  the  original  creation  and  continuance 
of  the  mining  partnership  the  presumption 
arises  of  its  continued  existence,  and  the  bur- 
den of  proof  is  upon  the  tlefendants  under  a 
complaint  averring  its  existence  to  show  that 
the  mining  partnership  had  terminated  before 
the  alleged  cause  of  action  arose. — Nielsen  v. 
Gross,  17  Cal.  App.  74,  75,  118  Pac.  725. 

Where  a  complaint  in  an  action  against  a 
mining  partnership  alleges  that  the  defendants 
were  a  mining  partnership  engaged  in  working 
the  mine  described,  and  operating  the  same  as 
such,  the  mere  failure  to  allege  the  statutory 
element  that  defendants  were  working  the 
mine  "for  the  purpose  of  extracting  the  min- 
eral therefrom,"  though  it  might  have  been 
more  specific  in  that  respect,  does  not  render 
the  complaint  insufficient.  The  pleader  could 
safely  presume  that  the  defendants  would  in 
the  exercise  of  common  sense. easily  under- 
stand that  that  was  the  purpose  for 'which 
the  mine  was  being  operated. — ^Nielsen  ▼• 
Gross,  17  Cal.  App.  74,  76,  118  Pac.  725. 
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The  minitig  ground  belonging  to  and 
worked  by  a  mining  partnership  and  ac- 
qnired  for  mining  purposes,  whether  pur- 
chased with  partnership  funds  or  brought 
into  the  concern  bv  individual  members  as  a 
portion  of  the  capital  stock,  is,  in  equity,  for 
the  purpose  of  a  settlement  of  the  partner- 
ship affairs,  to  be  treated  as  partnership 
property. — ^Duryea  ▼.  Burt,  28  Cal.  569. 

The  possession  of  a  mining  claim  by  a 
eompany  composed  of  several  persons  is  the 
possession  of  each  one  of  its  members  of  his 
undivided  ishare. — ^Patterson  v.  Keystone 
Min.  Co.,  30  Cal.  360. 

Upon  consolidation  several  mining  claims 
become  parts  of  one  claim. — Tredinnick  v. 
Red  Cloud  etc.  Min.  Co.,  72  GaL  78,  84,  18 
Pac.    152. 

Property  of  a  mining  partnership  exist- 
ing only  by  reason  of  Civil  Code,  section 
2511,  providing  that  a  mining  partnership 
exists  when  two  or  more  persons  who  own 
or  acquire  a  mining  claim  for  the  purpose 
of  working  it  actually  engage  in  working 
the  same,  does  not  include  mining  ground 
not  actually  worked,  and  not  used  in  con- 
nection with  the  ground  worked,  nor  pur- 
chased by  partnership  funds. — Dorsey  v. 
Newcomer,  121  CaL  213,  53  Pac.  557. 


BlgbtP  and  UabiUties  of  part- 


In  a  mining  partnership  neither  a  part- 
ner nor  a  managing  agent  can  bind  the  part- 
nership by  executing  a  promissory  note  with- 
out special  authority  to  do  so;  and  a  party 
peeking  to  recover  on  such  a  note  must,  show 
such  authority. — Skillman  v.  Lachman,  23 
.Cal.  198,  83  Am.  Dec.  96. 

A  sale  by  a  constable  for  mining  assess- 
ments, under  the  act  "concerning  partner- 
ships for  mining  purposes"  (Laws  1866, 
page  828),  is  not  viJid  unless  the  owner  of 
the  stock  was  not  notified  of  the  assess- 
ment as  required  by  sections  2  and  4  of  the 
act. — Sayer  v.  DoAahue,  1    Cal.  Unrep.  410. 

The  statute  of  1856-66  in  relation  to 
levying  assessments  against  the  owners  of 
interests  in  mining  claims  for  the  purpose 
of  working  the  same  applies  only  to  co- 
partners in  the  claim,  and  has  no  reference 
to  those  who  are  mere  owners  and  share- 
holders, without  the  partnership  relation.— 
Brundage  v.  Adams,  41  Cal.  619. 

Managing  superintendent  cannot  bind 
mining  partnership,  except  upon  such  con- 
tracts as  are  usual  and  necessary  in  the 
ordinary  prosecution  of  the  work,  unless 
specially  authorised.— -Jones  ▼.  Clark,  42 
Ca}.    180. 

A  promissory  note,  purporting  to  have 
been  executed  tor  and  on  behalf  of  a  mining 
partnership,  and  signed  by  the  superintend- 
ent as  such,  is  binding  on  the  partnership, 


provided  the  superintendent  had  authority 
to  execute  it,  or  it  has  been  subsequently 
ratified  by  the  company. — Jones  ▼.  Cltik, 
42  Cal.  180. 

Where  a  promissory  note,  porportiag  to 
be  executed  for  and  on  behalf  of  a  mining 
partnership,  and  signed  by  the  superintend- 
ent as  such,  was  given  in  payment  for  prop- 
erty which  the  partnership  was  using,  and 
such  use  was  a  beneficial  one,  and  all  the 
members  knew  soon  after  the  execution  of 
the  note  of  its  existence,  and  believed  it  to 
be  a  company  note,  and  acquiesced  in  paying 
interest  upon  it  until  long  after  the  original 
debt  would  have  been  barred  if  the  note 
were  held  invalid,  held,  that  the  members 
of  the  partnership  should  be  estopped  from 
disputing  its  ▼alidity.--^one8  ▼.  Clark,  42 
Cal.    180. 

Where,  on  a  question  of  ratification  of  a 
note,  the  findings  embraced  several  faeti 
tending  to  establish  it,  and  then  a  concla- 
sion  for  them  that  there  had  been  a  foil 
ratification  and  confirmation,  held  that  tack 
conclusion  was  the  ultimate  fact  to  be  as- 
certained, but  that  it  was  none  the  less  a 
finding  of  fact  because  stated  as  a  eondn- 
sion. — Jones  v.  Clark,  42  Cal.  180. 

If,  in  the  case  of  a  mining  partnership^ 
a  retiring  partner  still  continues  bound  for 
a  partnership  debt,  he  nevertheless  parts 
with  his  equity  to  have  the  partnership 
debts  paid  out  of  the  partnership  property. 
Jones  V.  Clark,  42  Cal.  180. 

If  a  promissory  note  is  binding  upon  s 
mining  partnership  as  a  valid  contract,  soeh 
partnersnip  continues  liable,  at  least  to  the 
extent  of  the  partnership  assets,  though  some 
members  of  the  company  may  have  parted 
with  their  interest,  the  new  members  having 
purchased  with  knowledf;e  and  subject  to  the 
payment  of  partnership  debts.---Jones  v. 
Clark,  42   Cal.   180. 

Civil  Code,  section  2442,  providing  that 
every  general  partner  is  jointly  liable  to 
third  persons  for  firm  debts,  applies  to  mem- 
bers of  a  mining  partnership. — Stuart  v. 
Adams,  89  CaL  367,  26  Pac.  970. 

A  mine  superintendent  has  the  right  to 
expend  partnership  funds  for  necessary  sup- 
plies for  the  mine  without  express  authority. 
Stuart  V.  Adams,  89  Cal.  367,  26  Pac.  970. 

Civil  Code,  section  2453,  providing  that 
the  liability  of  a  general  partner  for  the  acts 
of  his  copartners  continues,  even  after  a  dis- 
solution of  the  copartnership,  in  favor  of 
persons  who  have  had  dealings  with,  and 
given  credit  to,  tiie  partnership,  during  its 
existence,  until  they  have  had  personal 
notice  of  the  dissolution,  etc.,  applies  to 
mining  partnership. — ^Dellapiazsa  v.  Foley, 
112  Cal.  380,  44  Pac.  727. 

Where  the  whole  partnership  interest  was 
subject  to  an  equitable  reduction  of  two- 
thirds  for  an  agreed  development  of  the 
mine,    but    one    of    the    partners,    without 
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Teference  thereto,  conveyed  one-half  of  bis 
interest  to  a  third  party,  the  effect  of  such 
conveyance  would  depend  on  the  grantee's 
hnowledge  of  the  partnership.  If  he  knew 
it,  he  took  subject  to  all  equities,  but  if  not, 
he  held  one-eighth  free  from  all  eauities, 
if  he  paid  value  therefor. — Musick  Consol. 
Oil  Co.  V.  Chandler,  158  Cal.  7,  109  Pac.  613. 

It  is  held  from  a  review  of  the  evidence 
-that  there  is  sufficient  evidence  to  support  the 
Endings  that  the  mining  partnership  had  not 
been  dissolved  when  plaintiff  was  employed 
to  take  care  of  the  mine  during  a  temporary 
cessation  of  operations  for  the  winter,  with- 
out any  notice  of  dissolution  thereof,  and 
with  the  intention  of  resuming  operations; 
and  that  the  mining  partners  were  both  liable 
for  the  debt  created  by  the  plaintiff's  em- 
ployment.— Nielson  v.  Gross,  17  Cal.  App. 
74,  75,  118  Pac.  725. 

Liability  of  retiring  member  of  mining 
partnership  for  debts  subsequently  in- 
curred.    22  L.  E.  A.  (N.  S.)  851. 

Relations  of  mining  partners.  28  Am. 
St.  Bep.  488. 


$106. 
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In  a  mining  partnership  one  partner  may 
sell  his  interest  in  the  common  property 
without  dissolving  the  partnership. — Skill- 
man  V.  Lachman,  23  Cal.  198,  83  Am.  Dee. 
-96;  Duryea  v.  Burt,  28  Cal.  569. 

The  mere  fact  that  a  mining  claim  is 
•owned  and  worked  by  several  persons  as 
partners  is  no  valid  objection  to  a  partition 
of  the  same  between  the  owners  where  the 
answer  does  not  set  up,  and  it  is  not  shown, 
that  a  suit  in  equity  is  necessary  to  settle 
the  accounts  and  adjust  the  business  of  the 
partnership;  and  aU  the  material  allega- 
tions in  a  complaint  for  partition  of  real 
property  which  are  not  denied  by  the  an- 
Bwer  are  deemed  admitted  for  the  purposes 
of  the  trial.— Hughes  v.  Devlin,  23  Cal.  501. 

A  mining  partnership  is  not  dissolved  by 
the  death  of  a  partner,  nor  has  a  surviving 
partner  any  right  to  take  control  of  the 
property  as  survivor,  this  right  only  apply- 
ing where  the  delectus  personae  exists.— 
Jones  V.  Clark,  42  Cal.  180. 

A  partner  cannot  have  partition  and  ae- 
eounting  without  a  dissolution;  and,  a  dis- 
solution being  found  and  decreed,  the  de- 
cree should  provide  for  an  accounting.— 
Kisbet  V.  Nash,  52  Cal.  540. 

In  an  action  for  the  dissolution  of  a  min- 
ing partnership  and  for  an  accounting,  it 
appeared  from  the  plaintiff's  evidence  that 
prior  to  the  partnership  agreement  out  of 
which  the  plaintiff's  claim  for  an  accounting 
arose,  and  to  which  the  defendant  H.  was 
neither  a  party  nor  privy,  one  of  the  joint 
owners  of  the  mining  claim  had  mortgaged 
her  interest  to  H.,  and  that,  subsequently  to 
said  agreement,  H,  had  purchased  the  mort- 
gaged property  at  a  foreclosure  sale.    Held, 


a  nonsuit  was  properly  granted  as  to  H.-» 
Clark.  V.  Bitter,  59  Cal.  669. 

On  dissolution  of  partnership  to  prospect 
and  locate  mines,  neither  of  the  parties  is 
under  obligation  to  complete  locations  com- 
menced, and  subsequent  location  of  same 
ground  by  some  of  them  is  not  in  trust  for 
others. — Page  v.  Summers,  70  Cal.  121,  124, 
12  Pac.  120. 

When  a  mining  partnership  conveys  all 
its  property  to  a  corporation,  such  partner- 
ship is  thereby  necessarily  and  wholly  dis- 
solved.— Dellapiazza  v.  Foley,  112  Cal.  380, 
44  Pac.  727. 

There  must  be  an  abandonment  of  the  work 
before  it  can  be  said  that  the  mining  part- 
nership is  at  an  end.  If  there  was  an  under- 
standing, express  or  implied,  to  resume  work 
at  a  later  date,  the  mere  cessation  of  labor 
would  not  result  as  a  dissolution  thereof. — 
Nielson  v.  Gross,  17  Cal.  App.  74,  75,  118 
Pac.  725.     • 

If  the  mining  operations  ceased  without 
any  agreement  or  understanding  that  the 
work  was  to  be  resumed  in  fufture,  the  effect^ 
of  such  cessation,  without  any  such  agree- 
ment or  understanding,  was  to  dissolve  the 
mining  partnership  ipso  facto,  and  thereafter 
the  parties  would  be  merely  tenants  in  com- 
mon, and  as  such  neither  party  would  have 
power  to  bind  the  other  by  contract.  There 
would  no  longer  be  any  confidential  relation 
between  them. — ^Nielson  v.  Gross,  17  Cal. 
App.  74,  75,  118  Pac.  725. 

Where  a  bill  is  filed  by  a  member  of  a 
mining  partnership  to  wind  up  the  affairs 
of  the  association,  some  of  the  members 
being  omitted  from  the  bill  because  of  the 
impracticability  of  bringing  them  all  before 
the  court,  and  a  decree  is  made  dissolving 
the  association,  directing  the  mines  and 
lands  of  the  company  to  be  sold,  the  debts 
to  be  paid,  etc.,  and  a  sale  of  the  mines  and 
lands  of  the  association  is  made  in  pursu- 
ance of  the  decree,  the  title  to  the  undivided 
interests  in  the  mine  and  lands  of  those  not 
parties  to  the  suit  will  not  be  affected  by 
the  decree  and  sale. — Santa  Clara  Min.  Assn. 
V.  Quicksilver  Min.  Co.,  8  Sawy.  330,  17  Fed. 
657. 


§109.    Assodatioiis    and    Jdnt    stock    com- 
panies. 

Tenants  in  common  of  a  tract  of  mining 
claims,  acting  under  a  company  name,  are 
incapable,  in  the  company  name,  of  taking 
and  holding  mining  claims  by  grant  or  by 
any  other  means  by  which  title  to  real  estate 
would  pass. — Wiseman  v.  McNulty,  25  Cal. 
230. 

Several  persons  owning  a  tract  of  mining 
claims  as'  tenants  in  common,  and  acting 
under  a  company  name,  have  not  the  capa- 
city to  take  or  hold,  in  the  name  of  the 
company,  the  interest  of  anv  one  or  more  of 
the  tenants  in  common  by  forfeiture. — Wise- 
man V.  McNulty,  25  CaL  230. 
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Anti- debris  aBsoeiation  ii  nothing  more 
than  a  voluntary  association  having  no  ex- 
istence beyond  mutual  consent  of  its  mem- 
bers who  may  withdraw  from  it  at  any  time. 
Irwin  V.  Yuba  County,  119  Cal.  686,  687,  688, 
52  Pac.  35. 

Where  a  location  of  an  oil  claim  was  made 
by  an  association  of  persons,  the  associates 
acquired  a  right  to  the  claim  before  the 
location  was  perfected,  which  they  could 
convey. — ^Miller  v.  Chrisman,  140  Cal.  440, 
98  Am.  St.  Bep.  63,  73  Pac.  1083,  74  Pae. 
444. 


§110.    Corporations  in  gvneraL 

Act  of  March  21,  1872,  providing  for  the 
removal  of  the  board  of  directors  of  "any 
corporation"  in  a  proceeding  by  stockholders, 
etc.,  applies  to  mining  corporations. — ^Boston 
Mining  etc.  Co.,  In  re,  51  Cal.  624. 

The   act   of   April   23,   1880    (Stats.    1880, 
p.  400),  requiring  directors  of  mining  corpor- 
ations to  publish  monthly  statements,  is  not 
in  violation  of  the  constitution. — ^Hewlett  v. 
,  Epstein,  63  Cal.  184. 

In  an  action  against  the  directors  of  a 
mining  corporation,  to  recover  for  their  fail- 
ure to  post  reports  and  accounts  current,  as 
required  by  Statutes  of  1880,  page  134,  a 
finding  that  the  company  worked  the  mines 
during  a  period  named  held,  upon  appeal,  to 
be  supported  by  evidence  showing  that,  dur- 
ing that  period,  the  mines  were  worked 
under  the  superintendence  of  A.,  who,  when 
elected  superintendent,  had  refused  to  ac- 
cept the  office,  although  it  appeared  that  he 
made  some  claim  to  own  the  mine  himself, 
the  record  not  containing  the  evidence  in 
support  of  such  claim. — ^Beal  v.  Osborne,  72 
Cal.  305,  13  Pac.  871. 

Directors  of  mining  corporations  are  lia- 
ble for  failure  to  post  monthly  reports  in 
office  of  company. — Ohapman  v.  Doray,  89 
Cal.  52,  53,  55,  26  Pac.  605. 

Under  act  of  March  30,  1874,  imposing  on 
directors  of  mining  corporations  the  duty 
of  making  and  posting  itemized  accounts  or 
balance-sheets,  the  directors  of  a  corporation 
formed  for  the  purpose  of  mining,  which 
chooses  officers,  disburses  money,  incurs  lia- 
bilities, etc.,  must  make  and  post  the  item- 
ized accounts  required  by  this  statute,  al- 
though they  never  carried  on  or  conducted 
the  business  for  which  they  were  formed. — 
Francais  v.  Somps,  92  Cal.  503,  28  Pac.  592. 

Statutes  of  1880,  page  134,  section  1,  pro- 
vides that  the  superintendent  of  a  mining 
company  shall  file  with  the  secretary  reports 
of  all  discoveries  of  ore,  upon  the  occasion 
of  such  discovery,  and  weekly  reports  show- 
ing the  work  done  in  the  mine,  the  amount 
of  ore  extracted  and  sent  to  the  mill,  the 
amount  of  bullion  shipped  to  the  office  of  the 
company  or  elsewhere,  and  the  amount,  if 
any,  retained  by  the  superintendent.  Sec- 
tion  3   provides  that,  in  ease  the  directors 


shaU  fail  to  have  the  "reports  and  accounts 
made  and  posted"  as  provided  in  the  fore- 
going section,  they  shall  be  liable  to  an 
action  by  any  stockholder  to  recover  one 
thousand  dollars  as  liquidated  damages. 
Held,  that  as  the  only  reports  mentioned  are 
those  of  the  superintendent,  the  statute,  al- 
though they  are  not  required  to  be  posted, 
must  be  construed  as  applicable  thereto,  and 
as  making  the  directors  liable  for  a  ivillfal 
failure  to  have  the  superintendent  make 
such  reports,  but  not  for  the  mere  neglect  of 
the  superintendent;  and  the  fact  that  the 
mine  is  being  operated  in  a  distant  state  does 
not  prevent  the  reports  from  being  made 
since  they  are  not  required  to  be  on  file  on 
any  particular  day,  but  only  to  be  made  and 
forwarded  weekly. — Eyre  v.  Harmon,  92  CaL 
580,  28  Pac.  779;  Eyre  v.  Levy,  28  Pac.  782; 
Eyre  v.  Hirshfeld,  28  Pac.  782;  Eyre  t. 
Scott,  28  Pac.  782;  Eyre  v,  Frey,  28  Pac.  782. 

Statutes  of  1889,  page  134,  section  1,  pro- 
viding that  the  directors  of  a  mining  com- 
pany shall  cause  to  be  made  and  posted 
every  month  an  itemized  account  "or^  bal- 
ance-sheet for  the  previous  month,  embrae- 
ing  a  full  statement  of  all  receipts  and 
disbursements,  showing  the  sources  from 
which  the  receipts  were  derived,  and  for 
what  the  disbursements  were  made,  must  be 
construed  as  referring  to  two  separate 
papers — a  balance-sheet  and  an  itemized  ac- 
count— either  of  which  may  be  posted;  and 
the  detailed  statement  mentioned  in  said 
section  is  intended  to  apply  only  to  the  item- 
ized account,  and  to  show  what  such  an 
account  should  contain,  when  posted,  instead 
of  a  balance  sheet. — Eyre  v.  Harmon,  92 
Cal.  580,  28  Pac.  779;  Eyre  v.  Levy,  28  Pac 
782;  Eyre  v.  Hirshfeld,  28  Pac.  782;  Eyre  v. 
Scott,  28  Pac.  72;  Eyre  v.  Prey,  28  Pac.  782. 

Act  of  1880,  requiring  posting  of  accounts, 
applies  to  all  corporations  formed  for  pur- 
pose of  mining  either  placer,  hydraulic, 
dredging  or  quartz. — Ball  v.  Tolman,  119 
Cal.  358,  360,  361,  51  Pac.  546. 

Where  directors  have  wholly  failed  to 
comply  with  act  of  1880,  their  intent  is  im- 
material, and  ignorance  of  the  law  no  ex- 
cuse.—Ball  V.  Tolman,  119  Cal.  358,  362,  363. 
51  Pac.  546. 

Act  requiring  posting  of  accounts  must  be 
construed  with  reference  to  its  beneficent 
objects  as  well  as  its  penal  character. — ^Ball 
V.  Tolman,  119  Cal.  358,  363,  51  Pac.  546. 

In  an  action  under  act  of  April  23,  1880, 
amending  act  of  March  30,  1874,  section  3, 
providing  that  the  directors  of  a  mining 
company  shall  be  liable  in  an  action  by  a 
stockholder,  if  they  fail  to  have  a  monthly 
balance-sheet  posted,  the  fact  that  plaintiff 
had  been  in  the  employ  of  the  company,  and 
had  the  means  of  acquiring  the  information 
intended  to  be  conveyed  in  the  balance- 
sheets,  is  no  defense. — ^Ball  t.  Tolman,  119 
Cal.  358,  51  Pae.  546. 

Under  Civil  Code,  teetions  306,  308,  re- 
quiring all   mining  corporations  to  l^ave  at 
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least  five  directors,  and  invalidating  all  acts 
done  hj  less  than  a  majority,  except  the  fill- 
ing of  vacancies  in  the  board,  an  act  of  two 
directors  in  employing  a  watchman  to  guard 
the  corporation's  property  is  void,  though 
there  were  two  vacancies  in  the  board  of  five 
directors. — Brown  v.  Valley  View  Min.  Co., 
127  Oal.  630,  60  Pae.  424. 

A  stockholder  of  a  mining  corporation  has 
tlie  right  to  visit  and  inspect  the  mines  of 
the  company. — Hobbs  v.  Tom  Beed  Gold  Min. 
Co.,  164  Cal.  497,  43  L.  E.  A.  (N.  8.)  1112, 
129  Pac.  781,  782. 

Section  589  of  the  Civil  Code  provided  that 
any  stockholder  of  a  mining  corporation, 
formed  under  the  laws  of  this  state,  is  en- 
titled to  visit  and  examine  its  mines  accom- 
panied by  his  expert,  and  that,  upon  his  ap- 
plication, the  president  of  the  corporation 
must  cause  its  secretary  to  issue  and  deliver 
to  him  an  order  to  the  superintendent  of  the 
mine  to  show  the  stockholder  such  parts  of 
the  mine  as  he  may  wish  to  see. — Hobbs  v. 
Tom  Beed  Gold  Min.  Co.,  164  Cal.  497,  43 
L.  B.  A.  (N.  S.)  1112,  129  Pac.  781,  783. 

It  is  not  necessary  to  allege,  in  an  action 
by  a  stockholder  to  remove  the  directors  of  a 
mining  company  for  not  making  and  posting 
the  current  accounts  of  the  corporation  as 
required  by  statute,  t)iat  the  plaintiff  has  suf- 
fered any  actual  damage  from  such  derelic- 
tion.—Kinard  V.  Ward,  21  Cal.  App.  92,  130 
Pac.  1194. 

A  complaint  against  the  president  of  a 
mining  corporation  to  recover  the  penalty  pro- 
vided by  section  590  of  the  Civil  Code  for  his 
failure  to  cause  the  secretary  to  issue  to  a 
stockholder  an  order  directing  the  superin- 
tendent of  the  mine  to  permit  the  stockholder 
to  visit  and  examine  the  property,  may  state 
a  cause  of  action  without  any  specific  allega- 
tion of  damage. — Kinard  v.  Ward,  21  Cal. 
App.  85,  130  Pac.  1196. 

The  president  of  a  mining  corporation  is 
not  justified  in  refusing  to  cause  the  secre- 
tary to  issue  to  a  stockholder  an  order  direct- 
ing the  superintendent  of  the  mine  to  permit 
the  stockholder  to  examine  the  property,  on 
the  ground  that  the  application  by  the  stock- 
holder is  for  an  order  on  "those  in  charge 
of*  the  mine,  instead  of  on  the  "superintend- 
ent" as  designated  by  section  589  of  the 
Civil  Code.— Kinard  v.  Ward,  21  Cal.  App. 
85,  130  Pac,  1196. 

The  statute  entitling  a  stockholder  in  a 
mining  corporation  to  a  permit  to  visit  and 
examine  the  property  does  not  require  that 
the  application  and  order  for  the  permit  shall 
be  in  writing  or  shall  measure  up  to  any  fixed 
standard  of  sufficiency. — Kinard  v.  Ward,  21 
Cal.  App.  85,  130  Pac.  1196. 

The  president  of  a  mining  corporation  is 
not  justified  in  refusing  to  cause  the  secretary 
to  issue  an  order  directing  the  superintendent 
of  the  mine  to  permit  a  stockholder  to  exam- 
ine the  property,  on  the  ground  that  the  form 


of  order  submitted  with  the  application 
directed  the  secretary  to  issue  a  permit  for 
"visiting  and  examining  the  mining  property 
and  its  affairs."- Kinard  v.  Ward,  21  Cal. 
App.  85,  130  Pac.  1196. 

Mining  corporations  are  organized  and  car- 
ried on  upon  principles  wholly  different  from 
other  corporations.  They  have  no  subscribed 
stock,  and  there  is  no  agreement,  express  or 
implied,  to  pay  up  any  particular  amount  of 
stock,  and  no  one  understands  that  there  is. 
Hence,  there  is  no  contract,  express  or  im- 
plied, to  pay  up  the  capital  stock  which  can 
constitute  an  asset  of  the  corporation. — South 
Mountain  Consol.  Min.  Co.,  In  re,  14  Fed. 
347,  8  Sawy.  366. 

In  mining  corporations,  since  there  is  noth- 
ing but  a  power  to  assess  for  a  specific  pur- 
pose, that  power  is  not  an  asset,  and  does 
not  pass  to  a  court  of  bankruptcy  as  such. 
The  creditor,  in  this  class  of  corporations,  is 
limited  in  his  remedy  to  be  enforceid  in  in- 
vitum,  to  the  assets  of  the  corporation, 
strictly  such,  and  the  restricted  personal  lia- 
bility of  the  stockholders  under  the  constitu- 
tion and  laws  of  the  state. — South  Mountain 
Consol.  Min.  Co.,  In  re,  14  Fed.  347,  8  Sawy. 
366. 

Liability  to  creditors  of  mining  cor- 
poration of  person  purchasing  stock 
for  property  or  services  worth  less  than 
par  value  of  stock.  Ann.  Cas.  1915A, 
1272. 
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Francbiflee  and  powen. 


An  assignment  of  the  note  of  a  mining 
corporation,  made  by  its  superintendent,  but 
void  for  want  of  authority  of  the  superin- 
tendent to  make  it,  does  not  carry  with  it  the 
debt  for  which  the  note  was  given. — Carpen- 
ter V.  Biggs,  46  Cal.  91. 

The  superintendent  of  a  mining  corporation 
cannot  bind  it  by  a  note,  unless  he  has  au- 
thority from  the  corporation  to  make  it. — 
Carpenter  v.  Biggs,  46  Cal.  91. 

Under  Civil  Code,  section  308,  providing 
that  a  decision  of  the  majority  of  the  direc- 
tors of  a  corporation,  "made  wh^n  duly  as- 
sembled," is  valid  as  a  corporate  act,  a  mort- 
gage of  the  property  of  a  mining  corporation, 
executed  by  its  president  and  secretary  with- 
out a  resolution  of  the  board  of  directors, 
but  subsequently  ratified  by  the  holders  of 
two-thirds  of  the  stock,  was  not  validated  by 
act  of  1880,  section  1,  providing  that  it  shall 
be  unlawful  for  the  directors  of  such  cor- 
poration to  mortgage  its  property,  unless  such 
act  be  ratified  by  the  holders  of  two-thirds 
of  its  stock,  since  that  provision  did  not  dis- 
pense with  the  action  by  the  board  of  direc- 
tors.— Alta  Silver  Min.  Co.  v.  Alta  Placer 
Min.  Co.,  78  Cal.  629,  21  Pac.  373. 

Ditch  and  water  right  by  which  mining 
ground  is  operated  is  mining  ground. — ^Mc- 
Shane  v   Carter,  80  Cal.  310,  313-316,  22  Pac. 
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An  agreflment  giving  to  one  one-balf  the 
proceeds  of  a  mine  working  it  is  not  within 
the  prohibition  of  the  act  of  1880  forbidding 
the  directors  of  a  corporation  to  make  a  lease 
of  the  corporate  property,  unless  ratified  by 
two-thirds  of  the  stockholders;  and  a  note 
given  by  the  corporation  to  the  party  work- 
ing the  mine  for  his  share  of  the  proceeds  is 
valid,  and  may  be  enforced  against  the  cor- 
poration.— Hudepohl  v.  Liberty  Hill  etc.  Co., 
80  Cal.  553,  22  Pae.  339. 

The  deed  of  a  mining  corporation  does  not 
pass  the  title  to  its  mining  land,  unless  it 
is  shown  to  have  been  ratified  by  two-thirds 
of  its  stockholders,  as  is  provided  by  Laws 
of  1880,  page  131.— -Pekin  Mining  etc.  Co.  v. 
Kennedy,  81  Cal.  356,  22  Pac.  679. 

Since  all  corporations  are  presumed  to  have 
power  to  purchase  and  hold  real  estate,  the 
burden  is  on  one  who  claims  that  a  convey- 
ance to  a  mining  corporation  is  invalid  un- 
der said  act  to  show  that  the  property  so 
purchased  is  mining  ground,  and  that  at  the 
time  of  the  purchase  the  corporation  already 
held  mining  ground. — Granite  Gold  Min.  Co. 
V.  Maginness,  118  Cal.  131,  13d,  50  Pac.  269. 

Act  of  April  23,  1880,  section  1  (Stats. 
1880,  p.  131),  making  it  unlawful  for  any 
mining  corporation  to  purchase  or  obtain  in 
any  manner  "additional  mining  ground"  with- 
out the  consent  of  the  holders  of  two-thirds 
of  the  capital  stock,  does  not  prevent  such 
corporation  from  acquiring  mining  ground  in 
the  first  instance  without  such  consent. — 
Granite  Gold  Min.  Co.  v.  Maginness,  118  Cal. 
131,  50  Pac.  269. 


«. 


Mining  corporation  may  acquire  its  first 
mining  ground"  by  purchase  or  location 
without  assent  of  its  stockholders. — Granite 
Gold  Min.  Co.  v.  Maginness,  118  CaL  131,  138, 
50  Pac.  269. 

Mining  corporation  cannot  acquire  "addi- 
tional mining  ground"  without  assent  of  two- 
thirds  of  stockholders. — Granite  Gold  Min. 
Co.  V.  Maginness,  118  Cal.  131,  139,  50  Pae. 
269. 

Mining  c^poration  may  sell  its  real  prop- 
erty other  than  ''mining  ground"  without 
assent  of  stockholders. — Granite  Gold  Min. 
Co.  V.  Maginness,  118  Cal.  131,  139,  50  Pae. 
269. 

Assent  of  stockholders  is  not  necessary  to 
valid  purchase  of  land  unless  it  appears  that 
property  purchased  is  "additional  mining 
ground." — Granite  Gold  Min.  Co.  v.  Magin- 
ness, 118  Cal.  131,  139,  50  Pac.  269. 

When  a  mining  corporation,  in  good  faith, 
works,  by  ordinary  mining  processes,  depos- 
its of  stone  or  other  mineral  on  its  land, 
with  a  view  to  utilizing  the  product  for  com- 
mercial purposes,  the  land  so  worked  is  "min- 
ing ground,"  within  the  act  of  April  23,  1880, 
page  131,  section  1^  making  it  unlawful  for 
such  corporations  to  sell,  lease,  or  mortgage 


any  part  of  their  "mining  ground,  ...  un- 
less .  .  .  ratified  by  the  holders  of  at  least 
two-thirds  of  the  capital  stock,"  whether  the 
undertaking  is  profitable  or  not,  and  whether 
sound  discretion  would  approve  that  use  of 
the  land  or  not. — Johnson  v.  California  Las- 
tral  Co.,  127  Cal.  283,  59  Pac.  595. 

The  act  of  April  23,  1880,  "for  the  farther 
protection  of  stockholders  in  mining;  corpora- 
tions," requiring  that  any  disposition  of  its 
"mining  ground"  must  be  ratified  by  the 
holders  of  at  least  two-thirds  of  its  stock, 
does  not  import  that  its  "mining  ground* 
shall  be  subject  to  mineral  entry,  or  shall  be 
valuable  for  mineral  deposits  in  the  sense  of 
the  federal  statutes  relating  to  public  lands, 
but  applies  to  any  ground  acquired  by  sucb 
corporation  for  mining  purposes,  and  sab- 
jected  by  it  in  good  faith  to  the  ordinary  pro- 
cess of  mining  with  a  view  to  utilize  the  pro- 
duct for  commercial  purposes,  regardless  of 
the  chemical  or  geological  character  of  the 
article  mined,  and  regardless  of  whether  the 
mining  is  at  a  profit  or  at  a  loss,  or  whether 
sound  judgment  would  or  would  not  approve 
of  that  use  of  the  land. — Johnson  v.  Califor- 
nia Lustral  Co.,  127  Cal.  283,  58  Pac.  595. 

Under  Civil  Code,  section  361,  relating  to 
the  consolidation- of  mining  corporations,  ser- 
vice of  process  after  consolidation  on  the 
secretary  of  the  company  consolidated  held 
Bufieient  to  confer  jurisdiiction  of  the  corpo- 
ration.—Isom  V.  Bex  Crude  Oil  Co.,  147  CaL 
663,  82  Pac.  319. 

The  strict  construction  and  application  of 
the  act  of  1880,  requiring  the  formal  ratifica- 
tion of  two-thirds  of  the  capital  stock  of  a 
mining  corporation  as  essential  to  the  valid- 
ity of  a  sale  or  mortgage  of  its  mining 
ground,  as  against  its  creditors,  its  stock- 
holders, and  the  corporation  itself,  made  by 
former  decisions  has  been  relaxed  by  more 
recent  decisions;  and  the  proper  rule  now  is, 
that  where  the  persons  holding  the  required 
two-thirds  of  the  stock  have  in  a  formal  and 
unequivocal  way  announced  their  assent  to 
the  proposed  transaction,  their  rights  are  u 
fully  safeguarded  as  if  they  had  ratified  the 
transfer,  purchase,  or  mortgage  by  subie- 
quent  writing  or  at  a  meeting. — Boyal  Coo. 
Min.  Co.  V.  Boyal  Con.  Mines,  157  Cal.  737, 
137  Am.  St.  Bep.  165,  110  Pac.  123. 

The  act.  of  1880  is  to  be  construed  as  illus- 
trative and  not  as  exhaustive  of  the  manner 
of  ratification. — Boyal  Con.  Min.  Co.  v.  Boytl 
Con.  Mines,  157  Cal.  737,  137  Am.  St.  Bep. 
165,  110  Pac.  123. 

Where  a  director  of  the  corporation  wu 
the  holder  of  two-thirds  of  the  stock  of  the 
British  corporation  at  the  time  of  the  anthtf- 
ization  and  execution  of  the  mortgage,  his 
act  in  authorizing,  executing,  and  aeknovri- 
edging  the  mortgage  as  a  director  of  the  co^ 
poration,  answered  every  requirement  of  the 
act. — Royal  Con.  Min.  Co.  v.  Royal  Con. 
Mines,  157  Cal.  737,  137  Anu  St.  Bep.  165, 
110  Pac.  123. 
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If  giyen  persons  form  two-thirds  of  the 
stockholders  authorized  to  vote  at  a  stock- 
holders' meeting,  they  may  act  as  stockhold- 
ers in  signing  and  acknowledging  a  written 
ratification,  and  mere  beneficial  interests 
therein  not  appearing  npon  the  face  of  the 
books  of  the  corporation  cannot  be  consid- 
ered. The  test  of  the  right  to  vote  as  a 
stockholder  at  corporate  meetings  is  the 
ownership  of  skares  as  disclosed  by  the  rec- 
ord books  of  the  corporation  ten  days  before 
the  vote. — Boyal  Con.  Min.  Co.  ▼.  Boyal  Con. 
Mines,  157  Cal.  737^  137  Am.  St.  Bep.  165, 
110  Pac.  123. 

The  fact  that  the  court  may  look  behind 
the  legal  ownership  and  sustain  a  ratification 
by  two-thirds  of  the  beneficial  owners  does 
not  prevent  the  legal  owners  from  making  a 
legal  ratification  as  invested  with  the  legal 
title  to  the  stock. — Boyal  Con.  Min.  Co.  v. 
Boyal  Con.  Mines,  157  Cal.  737,  137  Am.  St. 
Bep.  165,  110  Pac.  123. 

The  act  of  1880  "for  the  farther  protection 
of  stockholders  in  mining  companies,"  as 
amended  in  1897,  providing  that  ''it  shidl  not 
be  lawful  for  the  directors  of  any  mining 
corporation  to  .  .  .  mortgage  .  .  .  the  whole 
or  any  part  of  the  mining  gronnd  owned  or 
held  by  such  corporation  .  .  .  unless  such  act 
be  ratified  by  the  holders  of  at  least  two- 
thirds  of  the  stock  of  such  corporation  then 
outstanding,"  goes  to  the  power  of  the  direc- 
tors, who  have  no  authority  to  convey  or 
encumber  such  mining  ground  without  the 
consent  of  holders  of  two-thirds  of  the  stock 
given  as  prescribed  by  the  act. — Bennett  v. 
Bed  Cloud  Mining  Co.,  14  Cal.  App.  728,  113 
Pac.  119. 

The  question  of  the  want  of  ratification  of 
a  deed  or  mortgage  of  the  mining  ground  of 
a  mining  corporation  may  be  raised  b^  any- 
one who  connects  himself  with  the  title  of 
the  corporation  or  shows  an  interest  therein 
by  a  valid  mortgage  or  lien,  as  well  as  by 
the  stockholders. — ^Bennett  v.  Bed  Cloud  Min- 
ing Co.,  14  Cal.  App.  728,  113  Pac.  119. 

The  consent  of  the  stockholders  cannot  be 
presumed  from  the  mere  fact  that  a  deed  or 
mortgage  of  the  mining  ground  of  a  mining 
corporation  is  under  the  corporate  seal.  Such 
consent  may  be  given  in  due  form  after  the 
execution  thereof,  and  is  not  necessarily  or 
presumptively  involved  in  such  execution, 
whether  under  the  corporate  seal  or  not. — 
Bennett  v.  Bed  Cloud  Mining  Co.,  14  Cal. 
App.  728,  113  Pac.  119. 

Under  a  complaint  to  foreclose  a  first  mort- 
gage on  the  mining  ground  of  a  mining  cor- 
poration, making  a  second  mortgagee  a  party, 
who  sought  to  foreclose  the  second  mortgage 
by  cross-complaint,  where  neither  the  com- 
plaint nor  cross-complaint  alleged  a  ratifica- 
tion fif  the  mortgage  by  the  stockholders,  and 
neither  of  the  mortgagees  proved  such  rati- 
fication, the  second  mortgagee  is  in  no  posi- 
tion to  avail  himself  of  the  qbjection  that  the 
holder  of  the  prior  mortgage  has  not  shown 


a  ratification  by  the  stockholders,  nor  to  ques* 
tion  any  of  the  rulings  of  the  trial  court  in 
favor  of  the  first  mortgage. — Bennett  v.  Bed 
Cloud  Mining  Co..  14  Cal.  App.  728,  113  Pac. 
119. 
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Property  and  managemeiit  there- 


Where  the  owners  of  a  mining  claim,  pre- 
viously located  by  themselves  and  others,  be- 
came incorporated  and  placed  the  corpora- 
tion thus  formed  in  possession  of  the  claim 
as  their  successor  in  interest,  with  the  evi- 
dent intention  that  whatever  rights  the  un- 
incorporated individuals  had  should  pass  to 
the  corporation,  held,  that  the  title  to  the 
claim  passed  to  the  corporation  as  efifectually 
as  it  would  if  the  transfer  had  been  accom- 
panied by  a  conveyance  in  writing. — Table 
Mountain  Tunnel  Co.  v.  Stranahan,  20  Cal. 
198. 

Corporation  taking  possession  of  mining 
claim  according  to  law  of  place,  acquires 
title,  and  may  be  compelled  to  issue  stock.— 
Blodgett  V.  Potosi  G.  Sd  S.  M.  Co.,  34  Cal.  227. 

Deed  to  a  mining  company  is  not  void  upon 
its  face.  Members  may  be  shown  aliunde. — 
Cochran  v.  O'Keefe,  34  Cal.  554. 

The  legal  title  to  the  property  of  a  mining 
corporation  is  vested  in  the  corporation,  and 
not  in  the  stockholders  as  suclC — Wrignt  v. 
Oroville  etc.  M.  Co.,  40  Cal.  20. 

Act  of  1880,  in  relation  to  conveyances  by 
mining  companies,  does  not  dispense  with 
necessity  for  resolution  of  board  of  directors. 
Alta  S.  M.  Co.  V.  Alta  P.  M.  Co.,  78  Cal.  629, 
633,  21  Pac.  373. 

The  restriction  in  Laws  of  1880,  page  131, 
that  mining  ground  of  a  mining  corporation 
shall  not  be  sold  without  consent  of  two- 
thirds  of  the  stockholders,  applies  to  ditches 
and  water  rights  appurtenant  to  the  ground. 
McShane  v.  Carter,  80  Cal.  310,  22  Pac.  178. 

Under  Laws  of  1880,  page  131,  providing 
that  it  shall  not  be  lawful  for  the  directors 
of  any  mining  corporation  to  sell  or  dispose 
of  the  mining  ground  of  the  corporation  with- 
out the  consent  or  ratification  of  the  holders 
of  two-thirds  of  the  capital  stock,  in  writing, 
signed  by  such  stockholders,  or  by  resolution 
duly  passed  at  a  stockholders'  meeting,  a  con- 
veyance of  such  ground  without  such  consent 
does  not  pass  title.  Such  consent  cannot  be 
presumed  from  the  mere  fact  of  the  convey- 
ance, even  though  it  is  under  the  corporate 
seal.— McShane  v.  Carter,  80  Cal.  310,  22  Pac. 
178. 

Deed  by  mining'  corporation  not  ratified  by 
two-thirds  of  its  stockholders  does  not  pass 
title.— Pekin  Min.  Sd  Mill.  Co.  v.  Kennedy, 
81  Cal.  356,  363,  22  Pac.  679. 

Where  the  further  working  of  a  mine  in- 
volves a  large  expenditure  of  money,  and  a 
majority  of  the  stock  is  held  in  pledge  for 


6240 


MINES  AND  MINEBAIiS,  HI,  B,  {  113. 


indebtedness  of  one  of  the  direetors  to  the 
other  directors,  and  a  net  sum  of  money  has 
been  realized  by  them  from  the  past  working 
of  the  mine,  and  the  director  who  has  pledged 
his  stocks  denies  the  indebtedness,  or  their 
right  to  hold  the  stock  in  any  capacity  and 
is  litigating  those  questions  with  them,  it  is  a 
proper  exercise  of  discretion  on  their  part  to 
suspend  further  operations  upon  the  mine, 
and  not  to  declare  any  dividends  from  the 
net  profits,  and  to  hold  the  assets  in  their 
hands  to  await  the  result  of  the  litigation, 
and  they  cannot  be  compelled  to  account  for 
the  money  in  that  litigation. — Zellerbach  ▼. 
Allenberg,  99  Cal.  57,  33  Pac.  786. 

Burden  is  on  party  objecting  to  conveyance 
by  or  to  mining  corporation  to  show  its  in- 
validity.— Granite  G.  M.  Co.  y.  MaginnesS| 
118  Cal.  139,  50  Pac.  269. 

A  creditor  of  a  mining  corporation,  though 
obtaining  a  judgment  against  it  before  rati- 
fication by  its  stockholders  of  its  assignment 
for  creditors  necessary  under  act  of  April  23, 
1880  (Stats.  1880,  p.  131,  c.  118)  section  1, 
to  give  validity  thereto,  so  far  as  its  mining 
ground  is  concerned,  yet  having  continued  to 
maintain  the  relation  of  an  unsecured  credi- 
tor, keeping  his  allowed  claims  on  file,  till 
after  ratification  by  stockholders,  making  the 
assignment  valid  as  to  the  mining  ground, 
and  till  after  sale  thereof  by  the  assignee  for 
the  creditors,  is  estopped  to  deny  the  validity 
of  the  title  thus  transferred  to  the  purchaser, 
as  he  would  have  been  had  the  assignment 
been  originally  authorized  by  the  necessary 
stockholders. — Lacy  v.  Gunn,  144  Cal.  511,  78 
Pac.  30. 

Under  act  of  April  23,  1880  (Stats.  1880, 
p.  131,  c.  118),  section  1,  declaring  it  unlaw- 
ful for  the  directors  of  a  mining  corporation 
to  dispose  of  mining  ground  owned  by  it 
without  the  ratification  of  the  holders  of  two- 
thirds  of  the  capital  stock,  a  previous  con- 
sent or  direction  by  the  actual  owners  of 
such  amount  of  stock,  though  purporting  to 
have  been  made  by  them  in  their  capacity 
of  directors,  is,  at  least  as  against  creditors, 
equivalent  to  a  subsequent  ratification. — Lacy 
V.  Gunn,  144  Cal.  511,  78  Pac.  30. 

Under  act  of  April  23,  1880  (Stats.  1880, 
p.  131,  c.  118),  section  1,  declaring  it  unlaw- 
ful for  the  directors  of  a  mining  corpora- 
tion to  dispose  of  its  mining  ground  unless 
such  act  be  ratified  by  the  holders  of  two- 
thirds  of  the  capital  stock,  a  mining  corpo- 
ration's assignment  for  creditors  lacking  the 
assent  or  ratifications  of  the  necessary  stock- 
holders is  void  as  against  the  corporation  as 
to  its  mining  ground;  so  that  as  to  such 
ground  creditors  of  the  corporation  are  not 
estopped  to  dispute  the  validity  of  the  as- 
signment, though  they  have  assented  to  the 
assignment;  so  that  under  Civil  Code,  sec- 
tions 3458,  3459,  they  would  waive  objection 
to  the  validity  of  the  assignment  because  not 
in  writing  subscribed  by  the  assignor  or  by 
his  agent  authorized  in  writing. — Lacy  v. 
Gunn,  144  Cal.  511,  78  Pae.  30. 


The  ratification  by  a  stockholder  of  a  min- 
ing company,  as  a  grantee,  is  only  required 
when  the  corporation  acquires  additional 
land.  Where  there  is  no  showing  in  the  rec- 
ord that  any  mining  land  was  previously 
held  by  the  corporation  grantee  before  the 
acquisition  of  the  one  hundred  and  sixty 
acres  of  oil  mining  land  acquired  by  the  deed, 
no  ratification  of  such  deed  by  its  stockhold- 
ers was  required. — Greve  v.  Echo  Oil  Com- 
pany, 8  Cal.  App.  275,  96  Pac.  904. 

§113.    Bights  and  llabflitie& 

Plaintiff  and  others  owned  and  worked  & 
mining  claim  from  1855  to  1858,  when  they 
incorporated  with  twenty-one  shares  of  stock:, 
and  thereafter  held  the  claim  as  corporate 
property.  Plaintiff,  who  owned  one  share  of 
stock,  having  failed  to  pay  the  assessment 
which  the  corporation  levied  thereon,  it  was 
sold  at  public  auction,  and  he  thereafter  sued 
it  for  an  undivided  one  twenty-first  of  the 
mining  claim.  Held,  that  he  had  mistaken 
his  remedy;  that  if  the  corporation  bad  no 
power  to  forfeit  his  stock,  and  hence  it  was 
improperly  sold,  he  could  sue  for  its  recovery, 
but  not  for  the  specific  interest  in  the  claim, 
as,  being  one  of  the  original  corporators  of 
the  property  in  question,  which  was  held  as 
corporate  property  from  the  time  the  corpo- 
ration was  formed,  he  should  not  be  per- 
mitted to  question  its  title,  particularly  as 
it  was  a  mining  claim,  which  could  only  be 
held  by  occupation  and  possession. — Smith  f. 
Maine  Boys  Tunnel  Co.,  18  Cal.  111. 

Proof  that  written  contracts  were  osaally 
digned  by  secretary  upon  vote  of  majority  of 
shares  in  mining  partnership  will  establish 
validity  of  such  contracts. — Taylor  v.  CastJe, 
42  Cal.  367. 

An  agreement  among  parties  ownisg  a 
mine,  and  who  expect  to  incorporate,  bat 
have  not  done  so,  that  a  person  is  entitled 
to  two  thousand  five  hundred  shares  of  the 
corporate  stock,  is  not  the  agreement  of  the 
corporation. — Morrison  v.  Gold  Mountain  Gold 
Min.  Co.,  52  Cal.  306. 

Directors  of  mining  corporation  are  liable 
to  stockholder  for  liquidated  damages  for 
failure  to  post  reports  as  required  by  statute 
of  1880,  page  134,  in  absence  of  showing  of 
impossibility  to  have  complied  with  law.— 
Schenck  v  Bandmann,  81  Cal.  231,  234'23«, 
22  Pac.  654. 

An  "association,**  though  not  invested  with 
corporate  powers,  is  within  constitution,  article 
12,  section  16,  which  provides  that  a  ''corpora* 
tion  or  association"  may  be  sued  in  the  conntj 
where  the  cause  of  action  accrues;  and  in  aa 
action  brought  againat  a  mining  company  in 
the  county  where  the  alleged  injury  occurred, 
it  is  no  objection  to  the  venue  that  the  cos^ 
plaint  does  not  show  that  the  eompany  has 
corporate  powers, — Kendrick  v.  Diamond 
Creek  Conaol.  Gold  Min.  Co^  94  CaL  137,  29 
Pac.  324. 


OPEBATIOX  OF  MINBB,  HI,  C,  S  114. 


6241 


The  complaint  in  an  action  against  a  corpo- 
ration  alleged  that  the  principid  offiee  was  in 
8.  county,  where  the  action  was  brought.  The 
affidavit  of  merits  made  bj  defendant's  pres- 
ident, on  an  application  for  a  change  of  Tenue 
on  the  ground  that  the  action  was  brought 
in  the  wrong  county,  stated  that  defendant's 
principal  oiBce  was  in  N.  county.  Plaintiff, 
who  had  been  general  manager,  a  director, 
and  owner  of  a  majority  of  the  stock  of  de- 
fendant in  his  opposing  affidavit  did  not  no- 
tice such  statement  in  the  moving  affidavit. 
Held,  that  the  averment  of  the  complaint 
that  the  principal  office  was  in  S.  county 
would  be  treated  as  sham. — ^McSherry  v.  Penn- 
sylvania Consol.  Gold  Min.  Co.,  97  Cal.  637, 
32  Pac.  711. 

If  as  a  part  of  the  consideration  of  the  deed 
by  the  associates  to  the  specific  portion  of  the 
eonsolidated  claim  it  was  understood  and 
agreed  between  the  parties  that  the  labor  done 
and  money  expended  by  the  grantee  on  the 
IK>rtion  conveyed  should  operate  for  the 
benefit  of  the  land  remaining  in  the  possession 
of  the  associates,  such  effect  will  be  given 
it,  and  the  value  of  the  work  and  the  result- 
ing discovery  would  then  inure  to  the  benefit 
of  the  land  remaining  in  the  possession  of 
the  associates,  and  of  all  their  subsequent 
grantees.  That  such  an  agreement  was  part 
of  the  consideration  of  the  deed  may  be  shown 
by  parol. — Merced  Oil  Mining  Co.  t.  Patter- 
son, 153  Cal.  624,  96  Pac.  90. 

Where  the  California  supreme  court  has 
•construed  the  act  of  1880,  with  regard  to 
etockholders  in  mining  corporations,  and  has 
declared  that  anyone  who  connects  himself 
'With  the  title  of  the  corporation  which  owns 
the  property  in  question  may  question  the 
-eonTeyance  or  incumbrance  of  such  mining 
property  is  binding  on  the  federal  courts.— 
Williams  v.  Gaylord,  186  XT.  8.  157,  46  L.  Ed. 
1102,  22  Sup.  Ct.  Rep.  798,  affirming  42  C.  O.  A. 
401,  102  Fed.  372. 

$  114.    Dissolntion. 

A  joint  stock  association,  formed  in  New 
Tork  to  mine  in  California,  was  divided  into 
money  shares  and  labor  shares,  and  the  holders 
of  the  latter  had  neither  contributed  capital 
toward  the  outfit  of  the  company  nor  per- 
formed labor  beneficial  thereto,  and  besides 
were  paid  their  expenses  to  California  out 
of  funds  contributed  by  the  holders  of  the 
money  shares.  Held,  on  dissolution,  that  the 
assets  of  the  company  should  be  distributed 
among  the  holders  of  the  money  shares  alone. 
Yon  Schmidt  y.  Huntington,  1  CaL  56. 


O.    BIGHTS     AND     LIABILITIES     INCI- 
DENT  TO  WORKING. 

Character  of  occupancy  of  employees  in. 
4  L.  B.  A.  (N.  S.)  716. 

Duty  of  mine  owners  to  prevent  injury  to 
their  employees.    87  Am.  St.  Bep.  557. 

.Employee's  right  of  action  for  employer's 
violation  oi  mining  acts.  9  L.  B.  A, 
<N.  8.)  882. 
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Employer's  nonliability  for  torts  of  inde- 
pendent contractor  in  work  in.  65 
L  B.  A.  654. 

Evidence  as  to  conditions  before  and  after 
aecident  32  L.  B.  A.  (N.  S.)  1095, 
1108. 

Independent  contractor,  liability  of  owner 
of  mine  for  negligence  of  resulting  in 
injuries  to  servant  of  contractor.  Ann. 
Cas.  1912A,  596. 

Liability  for  injury  to  employees — As  to 
statutory  provisions  for  protection  of 
workmen  in.    25  L.  B.  A.  848. 

*— -  Contributory  negligence  of  servant 
in  continuing  work  in  mine  notwith- 
standing master's  promise  to  repair 
where  danger  is  great  and  imminent. 
29  L.  R.  A.  (N.  S.)  601. 

»— ~  Duty  of  owner  of  mine  to  servants 
of  person  engaged  in  mining.  46 
L.  B.  A.  72. 

-^—  Employee's  right  of  action  for  em- 
ployer's violation  of  mining  acts.  9 
L.  B.  A.  (N.  8.)  382. 

—  Evidence  as  to  condition  prior  and 
subsequent  to  accident.  82  L.  B.  A. 
(N.  8.)  1095,  1108. 

■  Servant's  assumption  of  risk  from 
changing  condition  of  excavations  in, 
during  progress  of  work.  19  L.  B.  A. 
(N.  S.)  852. 

Liability  for  injury  to  employee  through 
negligence  of.  feUow-servants — As  to 
servants  in  fellow-servants.  50  L.  B.  A. 
437,  461. 

Foremen  in,  as  vice-principals.    51 

L.  B.  A.  555. 

Imputing  to  master  coservanf  s  neg« 

ligence  in  respect  to  dangers  in.    54 
L.  B.  A.  138. 

—  Liability  of  master  for  negligence  of 
mine  boss  outside  the  scope  of  his 
statutory  duties.  11  L.  B.  A.  (N,  S.) 
840. 

—  Nondelegability  of  duty  to  protect 
servants  working  in.     54  L.  B.  A.  77. 

—  Operator  of  elevator  or  other  hoist- 
ing apparatus  as  fellow-servant  of 
other  employees  in  mine.  41  L.  B.  A. 
(N.  8.)  168. 

—  Supervising  employees  in,  as  vice- 
principals.    51  L.  B.  A.  534,  554,  582. 

Liability  of  mine  owner  to  servant  for 
injuries  caused  by  premature  explosion. 
Ann.  Caa  1913C,  954. 

Persons  operating,  as  independent  contrac- 
tors.    65  L.  B.  A.  467,  488. 

Boof  of  mine,  liability  of  mine  owner  to 
servant  for  injuries  caused  by  falling 
of.    Ann.  Cas.  191^3,  577. 

Bights  and  duties  of  lessee  of  oil  and  gas 
privileges  as  to  the  locations  of  wells. 
41  L.  B.  A.  (N.  8.)  1108. 
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§  116.    Contracts  for  tostlng  or  working. 

Parties  taking  poaseBsion  of  a  quarts  lead 
under  an  agreement  made  with  another  party 
cannot  retain  possession  and  refuse  compli- 
ance with  their  agreement  made  in  considera- 
tion of  such  possession  and  right  to  the  lead. 
Hitehins  v.  Nougues,  11  Cal.  28. 

Contract  for  payment  of  debt  out  of  first 
net  proceeds  of  a  mine,  contemplates  working 
the  mine  and  upon  failure  to  work  within  a 
reasonable  time,  the  debt  becomes  due  in  full. 
Love  V.  Mabury,  59  Cal.  484. 

Under  a  contract  for  milling  ores  which 
provides  that  "said  ores,  rock,  and  earth  shall 
be  worked  in  the  usual  and  ordinary  manner 
of  working  like  ores,  and  returns  therefrom 
shall  not  be  less  than  seventy  (70)  per  cent  of 
the  pulp  assay,"  the  return  is  for  an  average  of 
seventy  per  cent,  and  not  on  each  ton  of  ore 
furnished. — ^Pox  v.  Mackay,  125  Cal.  64,  57 
Pac.  672. 

Under  a  contract  which  gave  the  manage- 
ment of  a  mine  to  one  part  owner,  and  a 
right  to  reimbursement  for  all  advances  from 
the  proceeds  of  the  working  of  the  mine,  but 
which  ezpresidy  excluded  any  personal  liabil- 
ity of  the  other  part  owners  for  any  part  of 
such  advances,  and  did  not  guarantee  any 
suficiency  lOf  proceeds,  so  long  as  the  contract 
is  not  broken  by  the  other  part  owners,  no 
lien  arises  for  advances  against  their  inter- 
ests which  can  be  enforced  otherwise  than  by 
working  the  mine,  and  no  action  will  lie  under 
the  contract  for  the  foreclosure  of  a  lien  upon 
and  sale  of  their  interests. — ^Frowenfeld  y. 
Hastings,  134  Cal.  128,  66  Pac.  178. 

Plaintiffs  are  entitled  to  a  conveyance  which 
defendants  contracted  to  make  in  considera- 
tion of  their  drilling  an  oil  well,  though  water 
was  not  kept  out  of  the  well,  there  being  no 
provision  in  the  contract  that  it  should  be,  but 
merely  that  they  should  provide  the  well 
''with  proper  and  necessary  casing,  perforated 
at  proper  places,  tubing,  pump  and  all  neces- 
sary connections  thereof  put  therein  to  the 
proper  depth  to  properly  pump  the  said  well, 
and  everything  completed  ready  for  pumping," 
and  they  having  complied  therewith,  and  it 
still  being  impossible  to  keep  the  water  out. 
Vail  V.  Freeman,  144  Cal.  356,  77  Pac.  974. 

Where  the  plaintiffs  had  nothing  to  do  with 
the  hoisting  of  the  ore,  and  the  contract  was 
performed  on  their  part  when  they  placed  the 
ore  in  the  chutes,  the  time  and  manner  of 
payment,  and  the  means  adopted  to  measure 
the  ore  when  hoisting  it  in  buckets,  did  not 
affect  the  value  of  plaintiffs'  services  to  the 
defendant,  or  plaintiffs'  right  to  compensa- 
tion therefor  at  the  contract  price  for  all  ore 
mined  and  made  ready  for  hoisting,  though 
left  unhoisted  by  defendants  for  any  reason. 
Ward  T.  Eastwood,  3  Cal.  App.  437,  86  Pae. 

742. 

» 

§  116.    lAma  in  generaL 

Code  of  Civil  Procedure,  section  1183,  giving 
any  person  doing  work  on  a  mining  elaimi 


at  the  instance  of  the  owner  or  his  agent,  a 
lien  thereon  for  his  work,  and  farther  pro- 
viding that  any  "person  having  charge  of  say 
mining  .  .  .  shall  be  held  to  be  the  agent 
of  the  owner,"  does  not  entitle  a  laborer  to 
a  lien  for  work  done  for  a  person  whom  he 
knew  not  to  be  the  owner,  and  not  to  be  work- 
ing the  mine  as  representative  of  the  owner. — 
Jurgenson  v.  Diller,  114  Cal.  491,  55  Am.  St 
Bep.  83,  46  Pac.  610. 

Code  of  Civil  Procedure,  section  1192,  pro- 
viding that  every  building  or  other  improve- 
ment constructed  upon  any  lands  with  tlie 
knowledge  of  the  owner  shall  be  held  to  have 
been  constructed  at  his  instance,  and  the 
land  shall  be  lienable  accordingly,  unless  he 
gives  written  notice  as  therein  provided,  does 
not  cover  the  case  of  work  done  in  removing 
ore  from  the  mine,  where  it  is  not  done  in 
improvement  of  the  property. — Jurgenson  v. 
Diller,  114  Cal.  491,  55  Am.  St.  Bep.  83,  40 
Pac.  610. 

The  owners  of  a  mine  contracted  to  sell  it 
on  time,  and  authorized  the  purchasers  "to 
enter  into  immediate  possession,"  "and  pro- 
ceed to  work  and  develop  the  same  in  such 
manner  as  may  be  deemed  most  expedient  and 
advisable";  and  one-fourth  of  the  gross  prod- 
uct of  the  mine  was  to  be  paid  on  the  purchase 
price.  Held,  that  the  owners  had  suffident 
notice  of  improvements  on  the  mine  by  the 
purchasers  to  entitle  those  who  performed  the 
labor  to  a  mechanic's  lien. — ^Hines  v.  Miller, 
122  Cal.  517,  55  Pac.  401;  Reader  v.  MiUer, 
122  Cal.  517,  55  Pac.  401. 

A  person  who  has  leased  machinery  to  per- 
sons in  possession  of  land,  under  a  contract  to 
purchase  the  same,  and  which  the  latter  have 
affixed  to  the  soil,  is  not  such  an  owner  or 
person  as  is  contemplated  by  Code  of  Civil 
Procedure,  section  1192 — which  provides  that 
where  work  is  done  on  land  with  the  knowl- 
edge of  the  owner,  which  work  would  entitle 
the  person  performing  it  to  a  mechanic's  lien, 
the  work  will  be  deemed  to  have  been  per- 
formed at  the  instance  of  the  owner,  unless 
such  owner  within  three  days  give  notice,  bj 
posting,  that  he  will  not  be  responsible — and 
need'  not  give  such  notice  to  prevent  a  miner's 
lien  attaching  to  the  machinery. — Jordan  ▼. 
Myres,  126  Cal.  565,  58  Pac.  1061. 

Where  an  executor  purchases  a  mining  prop- 
erty with  the  funds  of  the  estate,  and  takes 
title  in  his  individual  name,  and,  while  the 
title  so  stands  of  record,  laborers  are  employed 
by  one,  under  the  authority  of  the  executor, 
to  pump  water  out  of  the  mine,  and  to  take 
out  ore,  for  which  they  are  not  paid,  upon  the 
filing  of  their  claims  for  liens  the  laborers 
become  "encumbrancers  for  value,"  within 
Civil  Code,  section  856,  providing  that  no  im- 
plied or  resulting  trust  can  prejudice  the 
rights  of  a  purchaser  or  encumbrancer  of  real 
property  for  value,  without  notice  of  the 
trust. — Chappius  t.  Blankman,  128  OaL  362, 
60  Pac.  925. 

A  contract  to  work  a  mine  belonging  to  the 
estate,  signed  by  the  executor  as  such,  if  it 
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ifl  known  to  laboTsrs  under  the  eontraetor,  is 
notice  of  all  tliat  It  contains^  and  would  pre- 
clude laborers'  liens  upon  the  mine. — ^Chappius 
▼.  Blankman,  128  Cat.  362,  60  Pac.  925. 

Labor  in  a  mine  is  not  on  a  building  or  im- 
provement on  land  within  the  meaning  of 
Code  of  Civil  Procedure,  section  1192,  pro- 
viding that  any  building  or  improvement  con- 
structed on  land  with  the  knowledge  of  the 
owner  shall  be  held  to  have  been  constructed 
at  his  instance  and  will  authorize  a  mechan- 
ic's lien  thereon  unless  he  gives  notice  within 
three  days  that  he  will  not  be  responsible 
therefor. — Reese  v.  Bald  Mountain  GonsoL 
Gold  Min.  Co.,  133  Cal.  285,  65  Pac.  578. 

A  finding  that  the  person  employing  plain- 
tiff in  a  mine  was  in  possession  of  the  mine 
under  a  contract  with  the  owners,  authoriz- 
ing such  person  to  take  possession  and  make 
improvements  and  prosecute  development 
work,  does  not  show  an  employment  by  an 
agent  of  the  owner,  within  the  meaning  of 
Code  of  Civil  Procedure,  seetion  1183,  giving 
a  miner's  lien  for  work  done  at  the  instance 
of  the  agent  of  the  owner,  and  providing  that 
every  contractor,  subcontractor,  architect, 
builder,  or  other  person  having  charge  of  any 
mining  should  be  held  to  be  the  agent  of  the 
owner. — Beese  v.  Bald  Mountain  Consol.  Gold 
Min.  Co.,  133  Cal.  285,  65  Pac.  578. 

The  owners  of  a  mine  agreed  that  one  owner 
should  make  certain  improvements  and  acquire 
additional  property,  and  that  the  other  owners 
should  not  be  personally  liable  for  any  part  of 
the  sum  so  expended,  but  that  their  interest 
in  the  mine  should  be  chargeable  with  their 
proportion  of  such  expenditure,  and  that  such 
owners  should  be  entitled  to  a  certain  inter- 
est in  the  entire  property  when  the  proceeds 
were  sufficient  to  pay  the  sum  so  advanced  and 
interest  thereon,  or  when  they  paid  their  pro- 
portion thereof.  Held,  that  such  contract  did 
not  give  the  owner  making  such  improvements 
a  lien  for  the  advances  on  the  interest  of  the 
other  owners. — Frowenfeld  v.  Hastings,  134 
Cal.  128,  66  Pac.  178;  Frowenfeld  v.  Posey, 
66  Pac.  180. 

Code  of  Civil  Procedure,  section  1183,  pro- 
viding that  any  person  who  performs  labor 
in  any  mining  claim  has  a  lien  on  the  claim 
for  his  work,  for  which  a  lien  is  given,  means 
labor  done  in  the  course  of  the  actual  work 
of  mining  or  development  in  the  claim,  and 
hence  does  not  include  the  se^ices  of  a  watch- 
man engaged  in  caring  for  a  mine  while  it  is 
lying  idle.— Williams  v.  Hawley,  144  Cal.  97, 
77  Pae.  762. 

Under  Code  of  Civil  Procedure,  section  1183, 
providing  that  any  person  who  performs  labor 
in  any  mining  claim  has  a  lien  on  the  claim 
for  his  work,  and  that  every  person  having 
eharge  of  any  mining,  or  other  construction 
of  any  building  or  other  improvement,  shall 
be  held  to  be  the  agent  of  the  owner,  a  person 
not  expressly  authorized  by  the  owner  of  the 
mine  to  act  in  his  behalf  is  not  the  agent  of 
the  owner,  within  the  statute,  unless  he  it 


doing  some  work  on  the  mine  itself  for  the 
purpose  of  extracting  ores,  and  is  not  merely 
in  possession  under  a  contract  by  which  he 
was  empowered  to  make  improvements  and 
prosecute  development  work  thereon. — ^Will- 
iams V.  Hawley,  144  Cal.  97,  77  Pac.  762. 

A  contract  provided  that  plaintiff  should 
drill  not  less  than  two  thousand  feet  of  oil 
wells  at  a  special  price  "per  foot  sunk,"  and 
should  receive  the  amount  earned  for  each 
foot  of  hole  sunk  in  accordance  with  "the  said 
scale  of  prices."  The  contract  also  provided 
that,  if  the  drilling  should  be  stopped  by 
defendant  before  four  hundred  feet  had  been 
sunk  in  any  one  hole,  it  would  pay  the  cost 
of  moving  the  drilling  outfit  to  another  place, 
in  addition  to  the  amount  earned  for  the  num- 
ber of  feet  sunk,  and  that,  should  the  work 
be  stopped  on  any  well  for  any  cause  after 
a  depth  of  four  hundred  feet  had  been  sunk, 
then  the  plaintiff  should  move  the  rig  at  his 
own  cost  and  expense  to  the  place  designated 
by  defendant.  Held,  that  where  plaintiff  in 
good  faith  drilled  a  hole  to  a  depth  of  five 
hundred  and  eighty  feet,  when,  by  reason  of 
the  breaking  of  a  stem  or  bit  attached  to  the 
drill,  without  plaintiff's  fault  or  negligence, 
the  well  could  not  have  been  drilled  deeper, 
and  was  thereupon  abandoned,  plaintiff  was 
entitled  to  recover  the  contract  price  therefor. 
Cook  V.  Columbia  Oil,  Asphalt  etc.  Co.,  144 
Cal.  670,  78  Pac.  287. 

A  contract  for  the  drilling  of  certain  wells 
provided  that  defendant  should  furnish  casing 
pipe  and  shoes,  to  be  delivered  on  the  ground, 
of  such  sizes  as  it  might  select,  and  should  be 
properly  inserted  and  used  in  the  wells  by 
plaintiff,  and  carried  to  the  bottom,  if  possible, 
without  diminishing  the  size,  except  m  cases 
where  it  was  found  absolutely  unavailable 
after  the  use  of  underreamers  and  other  appli- 
ances. Plaintiff  drilled  a  hole  fourteen  hun- 
dred and  twenty  feet  deep,  and,  being  of  the 
opinion  that  it  was  impossible  to  put  eight- 
inch  casing,  which  he  had  been  using,  to  any 
greater  depth,  informed  defendant  of  such 
fact,  and  asked  for  six-inch  drive  pipe  for 
further  use.  Defendant  did  not  comply, 
whereupon  plaintiff  abandoned  the  work. 
Held,  that  defendant's  failure  to  furnish  such 
pipe  constituted  a  breach  of  contract  entitling 
plaintiff  to  recover  for  the  work. — Cook  v. 
Columbian  Oil,  Asphalt  etc.  Co.,  144  Cal.  670, 
78  Pac.  287. 

A  lessee  of  a  mine  is  the  agent  of  the  owner 
within  Code  of  Civil  Procedure,  section  1183, 
BO  that  there  may  be  a  lien  for  labor  performed 
on  the  mine  for  the  lessee. — ^Higgins  v.  Car- 
lotta  Gold  Min.  Co.,  148  Cal.  700,  113  Am.  St. 
Bep.  344,  84  Pac.  758. 

Mechanics'  liens  are  governed  by  the  law 
in  force  when  the  liens  attach. — ^Higgins  v. 
Carlotta  Gold  Min.  Co.,  148  Cal.  700,  113  Am. 
St.  Bep.  344,  84  Pac.  758. 

Where  a  person,  in  contemplation  of  the 
purchase  of  mining  stock,  takes  an  option  on 
the  property  and  proceeds  to  work  the  mine, 
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the  corporation  will  be  deemed  to  bare  notiea 
of  lueh  operation,  and  ineh  option-holder 
will  be  eonaidered  the  agent  of  Bacu  corpora- 
tion 10  far  at  haying  the  power  to  employ 
labor,  and  the  corporation  will  be  liable  for 
liens  of  laborers  for  work  done  for  such  agent. 
McClnng  ▼.  Paradise  Gold  Min.  Co.,  164  CaL 
617,  129  Pac.  774,  776. 

The  construction  of  a  flame  and  bringing 
the  water  to  the  mine  for  the  sole  purpose 
of  working  it,  which  whs  the  only  way  that 
it  could  be  worked  or  prospected,  was 
development  work. — ^McGlung  ▼.  Paradise 
Gold  Min.  Co.,  164  CaL  617,  129  Pac.  774,  776. 

Where  the  assignment  of  laborer's  claims 
for  liens  for  work  done  on  a  mining  claim 
bears  date  of  June  30,  1909,  which  was  sub- 
sequent to  the  date  of  the  recordation  of  the 
liens,  but  the  evidence  was  that  the  liens 
were  all  executed  and  verified  at  the  time 
the  assignment  was  executed,  which  was  be- 
fore the  liens  were  recorded,  and  that  after 
that  execution,  and  after  the  execution  of 
the  assignment,  they  Were  sent  down  by  the 
assignee  to  be  recorded,  and  that  the  assign- 
ment was  made  solely  ifor  the  purpose  of  col- 
lection, such  assignment  was  Talld  and  en- 
forceable in  the  name  of  the  assi^ee.  There 
was  nothing  to  prevent  the  claimants  from 
assigning  something  not  yet  created  in  such 
manner  that  the  assignments  should  not  be 
effective  until  the  happening  of  a  future 
event. — ^McClung  v.  Paradise  Gold  Min.  Co., 
164  Cal.  617,  129  Pac.  774,  776,  criticising 
Hills  V.  Le  Verne  Land  Co.,  97  Cal.  264,  38 
Am.  St.  Bep.  168,  32  Pac.  169. 

§117.    Bigbt  to  Hen. 

A.  employed  H.  to  run  a  tunnel  In  A.'s 
mine  for  a  stipulated  price.  H.  employed 
plaintiffs  to  work  on  the  tunnel  at  a  stipu- 
lated price  per  day,  and  failed  to  pay  them. 
Held,  that  they  could  maintain  mechanic's 
lien  against  the  property. — Parker  v.  Savage 
Placer  Min.  Co.,  61  Cal.  348. 

Code  of  Civil  Procedure,  section  1183, 
gives  a  mechanic's  lien  on  mining  claims. 
Held,  that  a  mine  or  pit  sunk  is  a  "struc- 
ture,^' and  that  one  penorming  labor  in  any 
pit,  shaft,  or  gallery,  is  entitled  to  a  lien. — 
Helm  V.  Chapman,  66  Cal.  291,  6  Pac.  352. 

One  performing  manual  labor  in  and  upon 
a  mine  is  entitled  to  a  lien  therefor,  though 
called  the  superintendent  of  the  mine. — 
Palmer  y.  Tineas  Min.  Co.,  70  Gal.  614,  11  Pac. 
666. 

A  miner  does  not  lose  his  right  to  a  lien 
by  giving  an  order  on  the  owner  of  the  mine 
for  a  portion  of  the  amount  due  him  for 
his  labor  thereon,  if  the  order  was  not  re- 
ceived by  the  payee  in  payment  of  any  claim 
against  the  drawer,  nor  paid  or  accepted  by 
the  drawee,  but  returned  to  the  drawer  be- 
fore the  filing  of  his  claim  of  lien. — ^Palmer  v. 
Uncas  Min.  Co.,  70  Cal.  614,  11  Pac.  666. 

A  contractor  for  the  labor  of  others  in  a 
fldtto  at  a  fixed  rate  for  each  man  per  day  ii 


entitled  to  a  lien  for  labor  fomiahed  \j  him 
as  an  original  contractor. — Malone  v.  Big 
Flat  Gravel  Min.  Co.,  76  Cal.  678,  18  Pae. 
772. 

There  ean  be  no  lien  for  materials  fur- 
nished, unless  they  were  used  in  the  work 
done.— Bewick  v.  Muir,  8a  Cal.  368,  373,  23 
Pac.  389,  390. 

One  who  performs  labor  on  a  mining  shaft, 
tunnel,  level,  chute,  stope,  uprise,  crosB- 
cut,  or  incline  is  entitled  to  a  mechanic's  lien 
on  the  mine  for  such  services. — Hines  v.  Mil- 
ler, 122  Cal.  617,  56  Pac.  401;  Reader  v.  Mil- 
ler, 122  Cal.  617,  66  Pae.  401. 

Under  section  1183  of  the  Code  of  Civil 
Procedure,  a  person  performing  labor  on  a 
mining  claim,  for  one  having  a  contract  of 
purchaae  thereof,  to  which  the  latter  has 
afiSbced  mining  machinery  leased  by  him, 
under  a  lease  the  terms  of  which  were  suffi- 
cient, as  between  himself  and  the  lessor,  to 
continue  the  identity  of  the  machinery  sa 
the  personal  property  of  the  lessor,  is  not 
entitled  to  a  lien  upon  such  machinery.— 
Jordan  ▼.  Myres,  126  Cal.  566,  68  Pac.  1061. 

To  secure  juch  exemption,  the  lessor  of 
the  machinery  is  not  required  to  give  the 
notice  provided  for  by  section  1192  of  the 
Code  01  Civil  Procedure,  as  he  was  not  the 
owner  of  the  mine  and  had  no  interest  in  it 
Jordan  v.  Myres,  126  Cal.  665,  58  Pac  106L 

Work  done  by  laborers  in  a  quartx  mine 
in  taking  out  ore,  or  breaking  down  and 
tearing  away  from  the  face  of  the  drifts  and 
mine  the  quartz  and  substance  of  the  mine, 
is  work  for  which  a  lien  upon  the  mine  mar 
be  claimed  under  the  terms  of  section  1183  of 
the  Code  of  Civil  Procedure.— Chappius  v. 
Blankman,  128  Cal.  362,  60  Pae.  925. 

A  miner  who  knows  that  hia  employer  is 
not  acting  as  agent  of  the  mine  owner  is  not 
entitled  to  a  lien  on  the  mine. — ^Beese  v.  Bald 
Mountain  ConsoL  Gold  Min.  Co.,  133  CaL  285, 
65  Pac.  ^78. 

Under  a  lease  of  mining  claims,'  by  the 
terms  of  which  the  owner  of  the  claims  was 
to  share  in  the  benefits  of  the  work,  and  un- 
der which  mining  work  was  done  by  the 
lessees  prior  to  the  amendment  of  1903  to 
section  1183  of  the  Code  of  Civil  Procedure, 
the  lessees  were,  by  the  terms  of  that  sec- 
tion, the  agents  of  the  owner;  and 'laborers 
performing  work  in  the  extraction  of  ore 
from  the  mine  are  entitled  to  claim  a  lien 
therefor  againiit  both  the  lessees  and  the 
owner. — ^Higgins  v.  Carlotta  Gold  Min.  Co., 
148  Cal.  700,  113  Am.  St.  Bep.  344,  84  Pae. 
758. 

Where  by  the  terms  of  the  lease  the 
lessees  were  to  improve  the  mine  bv  drifting 
and  stoping  for  the  purpoee  of  discoveriBg 
and  opening  up  hew  ore  bodies  for  the  bene- 
fit of  the  lessor  and  owner,  he  mnst  be  pre- 
sumed to  know  its  terms,  and  in  the  absoice 
of  a  notice  disclaiming  liability  for  sneh  im- 
provement, lieni  may  be  enforced  agaiast  him 
for  work  so  done. — Higgina  ▼.  Carlotta  Gold 
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Hin.  Co.,  148  CaL  700.  il8  Am.  St.  Sep.  844, 
84  Pae.  758. 


§118. 


Ptop0rty  siibjoct  to  lifliL 


Code  of  Ciyil  Procedure,  seetion  1183, 
giying  mechaniei'  liens  on  mining  claims, 
does  not  apply  to  mineral  land  held  nnder 
a  Mexican  grant. — Williams  ▼.  Santa  Clara 
Min.  Co.,  66  Cal.  193,  5  Pae.  85. 

Under  Code  of  Civil  Procedure,  seetion 
1183,  giving  a  lien  to  mine  workers,  anyone 
working  in  a  nit,  shaft  or  g[a]lery  is  entitled 
to  a  lien  on  tne  whole  minmg  claim. — Helm 
T.  Chapman,  66  Cal.  291,  5  Pae.  352. 

"^'ork  upon  mining  toob  and  machinery  is 
work  upon  the  mine  giving  the  right  to 
lien.^Malone  v.  Big  Ilat  G.  Min.  Co..  76 
CaL  578,  585,  18  Pae.  772. 

Under  seetion  1183  of  the  Code  of  C^vil 
Procedure,  a  materialman  who  furnishes  ma- 
terials to  be  used,  and  which  are  used,  in  re- 
pairing the  improvements  on  a  mining  claim, 
is  entitled  to  a  lien  upon  the  claim  as  a  whole, 
and  is  not  limited  to  the  separate  structures 
on  which  the  repairs  were  made. — Silvester 
V.  Coe  Quarts  Min.  Co.,  80  Cal.  510,  22  Pae. 
217. 

^Mining  claim"  as  used  in  law  giving  lien 
or  labor  or  materials  embraces  all  mines, 
whether  patented  or  not. — Bewick  v.  Muir,  88 
Cal.  372,  23  Pae.  389. 

The  fact  that  the  owner  held  under  a 
Spanish  grant  will  not  prevent  the  attaching 
of  a  lien,  if  the  land  is  in  faet  mineral  land. 
Bewick  v.  Muir,  83  CaL  368,  373,  23  Pae. 
389,   390. 

Mechanic's  lien  does  not  extend  to  land 
adjaeent  to  mine  which  is  not  mineral  in 
character.— Bewick  v.  Muir,  83  Cal.  372,  28 
Pae.  390. 

One  contributing  labor  or  materials  to  a 
structure  which  is  an  appurtenance  to  a 
mine,  or  which,  when  constructed,  is  to  form 
part  of  it,  must  be  held  to  have  anticipated 
its  futurO  use,  and  cannot  claim  a  lien  upon 
the  structure  upon  the  ground  that  the  lien 
attached  before  its  use  in  connection  with 
UkB  mine. — ^WiUiams  v.  Mountaineer  Gold 
Mining  Co.,  102  CaL  134^  34  Pae.  702,  36 
Pae.  388. 

A  mechanic's  lien  cannot  be  claimed  upon 
part  of  a  structure,  or  upon  a  structure  which 
18  part  of  a  larger  structure,  or  part  of  an 
entire  property. — ^Williams  v.  Mountaineer 
Gold  Mining  Co.,  102  Cal.  134,  34  Pae:  702, 
36  Pae.  388. 

A  claim  of  lien  for  materials  furnished 
for  tke  construction  of  a  mill  tramway, 
boarding-house,  and  reduction  works  upon  a 
miniBg  claim  should  be  against  the  mining 
claim,  aad  not  against  the  specific  structure 
upon  the  mine. — Williams  v.  Mountaineer 
Gold  Mining  Co.,  102  CaL  134,  34  Pae.  702, 
36  Pae.  888. 


Under  Code  of  Civil  Procedure,  section 
1183,  providing  that  mechanics,  materialmen, 
etc.,  performing  labor  or  furnishing  material 
in  the  construction  of  any  building  or  other 
structure,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  fur- 
nished materials,  and  that  any  person  who 
performs  labor  on  any  mining  claim  has  a 
lien  upon  the  same,  a  lien  for  material  fur- 
nished for  structures  on  a  mining  claim,  to 
be  used  in  operating  the  same,  filed  against 
the  structures,  is  invalid,  as  it  must  be  filed 
against  the  wnole  claim. — ^WilHams  v.  Moun- 
taineer Gold  Min.  Co.,  102  CaL  184,  84  Pae. 
702,  36  Pae.  388. 

A  person  who  has  furnished  material  for 
a  structure  on  a  mining  claim  for  a  corpora- 
tion which  he  found  in  possession  of  the 
mine,  claiming  it  all,  cannot  enforce  a  lien 
filed  against  the  structure  instead  of  the 
whole  claim,  and  therefore  invalid,  on  the 
ground  that,  when  he  furnished  the  materials, 
the  corporation  had  not  yet  acquired  title  to 
that  portion  of  the  claim  on  which  the  struc- 
ture waa  erected,  as  title  cannot  be  tried  in 
such  an  action. — ^Williams  v.  Mountaineer 
Gold  Min.  Co.,  102  CaL  134,  34  Pae.  702,  36 
Pae.  388. 

Code  of  Civil  Procedure,  seetion  1183, 
securing  a  lien  on  mining  claims  for  labor 
performed  thereon,  does  not  authoriae  a  lien 
for  labor  in  working  a  mine  on  lands  held 
under  an  agricultural  patent  from  the  United 
States.— Morse  v.  De  Adro,  107  CaL  622,  40 
Pae.  1018. 

Materials  furnished  for  use  of  mine  but 
not  actually  used  are  not  subject  to  laborer's 
lien.— Hamilton  v:  Delhi  Min.  Co.,  118  Cal. 
148,  153,  154,  50  Pae.  378. 

Where  several  claims  or  locations  are 
owned  and  operated  as  one  mine,  they  may, 
for  purpose  of  lien  law,  be  treated  and  de- 
clared on  as  single  claim. — ^Hamilton  v.  Delhi 
Min.  Co.,  118  Cal.  148,  151,  50  Pae.  878. 

Material  furnished  for  use  of  mine  must 
be  actually  used  in  mine  or  structure  before 
materialman's  lien  attaches. — Hamilton  v. 
Delhi  Min.  Co.,  118  Cal.  148,  153,  50  Pae.  378. 

Machinery  furnished  for  a  mine,  but  not 
erected  or  used  in  its  development,  and 
merely  dumped  on  the  ground,  is  not  subject 
to  lien  for  work  in  the  development  of  the 
mine. — Hamilton  y.  Delhi  Min.  Co.,  118  Cal. 
148,  50  Pae.  378. 

Under  Code  of  Civil  Procedure,  section 
1183,  as  amended  by  Statutes  of  1889,  page 
34,  chapter  35,  and  section  1185,  a  claimant 
of  a  lien  for  the  drilling  of  an  oil  well  held 
only  entitled  to  foreclose  the  lien  as  against 
land  necessary  for  the  convenient  use  and  oc- 
cupation of  the  well. — ^Berentz  v.  Kern  King 
Oil  etc.  Co.,  7  CaL  Unrep.  214,  84  Pae.  45. 

Under  Code  of  Civil  Procedure,  seetiona 
1183,  1185,  1187,  laborers  rendering  services 
in  the  development  of  an  eighty-acre  tract  of 
land  in  process  of  development  as  an  oil 
nine   under   contract  with   the   leasee   held 
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entitled  to  a  lien  on  the  lessee's  interest  in 
the  entire  tract. — Berentz  t.  Belmont  Oil  Co., 
7  Cat.  Uprep.  214,  84  Pac.  47. 

Construing 'the  law  upon  the  subject  of  oil 
locations  as  being  placer  mining  claims  bj 
act  of  Congress  passed  in  1897,  in  connec- 
tion with  the  state  lien  law  applicable  to 
mining  claims,  those  who  contribute  to  the 
benefit  of  oil  claims  should  haye  the  full 
benefit  of  the  literal  terms  of  the  statute, 
which  should  be  construed  as  fully  as  its 
terms  will  admit  in  harmony  with  the  consti- 
tution, which  fastens  a  lien  upon  the  prop- 
erty improved  or  benefited;  and  oil  claims  be- 
ing within  the  reason  as  well  as  the  letter  of 
the  law,  should  be  governed  by  the  same  rule. 
Berentz  ▼.  Belmont  Oil  Min.  Co.,  148  Cal. 
577,  113  Am.  St.  Rep.  308,  84  Pac.  47. 

An  eighty-acre  tract  of  land  in  process 
of  development  as  an  oil  mine  is  a  mining 
claim  within  tfj^  meaning  of  the  lien  law; 
and  laborers  thereon  under  contract  with  a 
lessee  thereof  have  a  lien  upon  the  interest 
of  the  lessee  in  the  entire  claim. — Berentz  v. 
Belmont  Oil  Min.  Co.,  148  Cal.  577,  113  Am. 
St.  Bep.  308,  84  Pac.  47. 


§119. 


Proceeding!  to  perfect. 


Code  of  Civil  Procedure,  section  1188, 
declaring  that,  in  every  case  in  which  one 
claim  is  filed  against  two  or  more  mining 
claims  owned  by  the  same  person,  the  person 
filing  such  claim  must  at  the  same  time  desig- 
nate the  amount  due  to  him  on  each  of  such 
mininff  claims,  or  otherwise  the  lien  of  such 
claim  18  postponed  to  other  liens,  applies  only 
to  caaes  in  which  one  claim  is  filed  against 
two  or  more  separate  and  distinct  mining 
claims  owned  by  the  same  person,  and  not  to 
a  case  where  all  of  the  work  was  performed 
on  one  and  the  same  piece  of  property 
though  on  different  portions  of  it. — Dicken- 
son V.  Bolyer,  55  Cal.  285. 

In  an  action  to  enforce  a  mechanic's  lien 
for  labor  done  on  a  mining  claim,  a  claim 
setting  forth  the  kind  and  number  of  days 
of  labor  performed,  the  dates  between  which 
it  was  performed,  with  the  aggregate  amount 
then  due,  and  "that  the  terms  of  payment 
for  said  labor  were  cash  as  soon  as  said  labor 
was '  performed"  and  describing  the  mine, 
which  is  well  known,  by  name  and  the  dis- 
trict, sufficientlv  complies  with  Code  of  Civil 
Procedure,  section  1187,  prescribing  that  such 
claim  must  contain,  among  other  things,  *'a 
statement  of  the  terms,  time  given,  and  con- 
ditions of  the  labor  contract,  and  also  a  de- 
scription of  the  property  to  be  charged  with 
the  lien  sufficient  for  identification." — Tred- 
innick  v.  Bed  Cloud  Consol.  Min.  Co.,  72  CaL 
78,  18  Pac.  152. 

^here  mining  claims  are  consolidated, 
mechanic's  lien  claim  need  not  designate 
amount  due  from  each. — Tredinnick  v.  Bed 
Cloud  OonsoL  Min.  Co.,  72  Cal.  84,  13  Pac. 
152. 

Under  Code  of  Civil  Procedure,  section 
1187,  providing  that  elaims  of  lien  "for  the 


performance  of  any  labor  In  a  mining  elaim" 
must  be  filed  within  thirty  days  thereafter, 
laborers  employed  at  a  fixed  compensation 
per  month  are  not  for  that  reason  required  to 
file  notice  of  lien  within  thirty  days  from  the 
end  of  each  month. — ^Malone  v.  Big  Hat 
Gravel  Min.  Co.,  76  Cal.  578,  18  Pac.  772. 

A  notice  of  lien,  alleging  in  substance  that 
the  claimants  were  employed  by  the  defend- 
ant company,  without  naming  the  company's 
agent,  who  in  fact  made  uie  contract,  is 
sufficient. — Malone  v.  Big  Flat  Gravel  Min. 
Co.,  76  Cal.  578,  18  Pac.  772. 

Where  contract  for  making  several  items 
of  repair  is  entire,  the  notice  of  lien  of  a 
materialman  given  within  thirty  days  after 
the  completion  of  the  whole  work  is  in  time. 
Silvester  v.  Coe  Quartz  Mine  Co.,  80  CaL  510, 
22  Pae.  217. 

As  the  right  to  a  lien  for  materials  fur- 
nished does  not  attach  nntU  the  materials 
have  been  used,  plaintiff  does  not  lose  saeli 
right  by  a  failure  to  file  its  claim  within 
tmrty  days  after  the  materials  were  fur- 
nished.— California  Powder  Works  v.  Bine 
Tent  Consol.  Hydraulic  Gold  Mines,  3  Cal 
Unrep.  145,  22  Pae.  391. 

Code  of  Civil  Procedure,  section  1187, 
which  provides  that  the  notice  of  a  claim  for 
a  mechanic's  lien  must  be  filed  within  thirty 
days  after  the  completion  of  the  improve- 
ment, alteration,  etc.,  does  not  refer  to  the 
operation  of  a  mine,  for  which  explosives  are 
furnished  by  a  claimant,  as  the  thing  to  be 
completed.— -Calif  ornia  Powder  Works  v.  Blue 
Tent  Consol.  Hydraulic  Gold  Mines,  3  CsL 
Unrep.  145,  22  Pac.  391. 

The  claimant  of  a  lien  for  materials  for* 
nished  set  out  in  its  notice  that  the  claim- 
ant nndertook  to  furnish  to  a  certain  mining 
company  explosives  in  snth  quantities  as  it 
might  require,  each  parcel  to  be  paid  for  at 
deUvery,  or  as  soon  thereafter  as  might  be, 
with  interest  upon  such  payments  in  ease  of 
delay.  Held,  that  this  notice  was  in  substan- 
tial compliance  with  Code  of  Civil  Procedure, 
section  1187,  requiring  such  claimant  to  state 
the  terms,  time  given,  and  conditions  of  his 
contract,  wherein  the  words  "time  given" 
mean  the  time  of  payment  for  the  materials 
furnished. — California  Powder  Works  v.  Bine 
Tent  Consol.  Hydraulic  Gold  Mines,  3  CaL 
Unrep.  145,  22  Pae.  391. 

Where  the  same  peraont  own  two  mining 
elaims  in  the  same  mining  diatrieta,  only  one 
of  which  has  on  it  improvements,  and  it 
appears  that  the  mines  are  known  by  the 
names  of  the  parties  working  them,  a  notice 
of  lien  reciting  that  it  is  for  work  done 
within  a  designated  period  of  three  months 
on  a  mining  claim,  with  improvements, 
located  in  a  particular  mining  district  of  s 
certain  county,  owned  by  the  persons  (aam- 
ing  them)  who  had  the  work  done,  does  sot 
identify  the  claim  with  the  improveaents 
with  sufficient  certainty  to  ereate  a  fien 
thereon. — ^Fernandea  v.  Burleson,  110  OsL 
164,  52  Am.  St.  Bep.  75,  42  Pae.  566. 
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Tli«  fact  that  a  partietilar  description  bj 
metes  and  -  bounds,  of  a  mining  claim,  in  a 
notice  of  a  lien,  is  incorrect,  will  render  the 
notice  inyalid. — Pernandez  v.  Burleson,  110 
Cal.  164,  52  Am.  St.  Bep.  75,  42  Pae.  566. 

Where  the  precise  words  of  the  statute 
have  not  been  used  by  the  claimant  of  a  lien 
for  labor  done  on  a  mining  claim,  but  sub- 
stantially equivalent  expressions  have  been 
resorted  to,  it  is  a  suficient  compliance  with 
the  statute. — Ascha  v.  Pitch,  5  Cal.  Unrsp. 
481,  46  Pac.  298. 

A  claim  for  lien,  after  describing  the 
mining  claim,  stated  that  F.  was  the  owner 
of  the  claim,  ''the  said  lien  being  held  and 
claimed  for  and  on  account  of  work  and  labor 
performed  by  me  as  a  miner  for  said  F.  on 
said  mining  claim"  for  a  period  definitely 
stated,  ''under  an  agreement  with  said  P.," 
etc.  Held,  that  such  claim  stated  b^  whom 
the  claimant  was  employed,  as  required  by 
Code  of  CiTil  Procedure,  section  1187. — 
Ascha  y.  Pitch,  5  Cal.  Unrep.  481,  46  Pac.  298. 

Under  Code  of  Civil  Procedure,  section 
1187,  which  requires  the  claimant  of  a  lien 
for  labor  performed  on  a  mining  claim  to  file 
for  record  his  claim,  containing  a  statement, 
among  other  things,  of  "the  name  of  the 
owner  or  reputed  owner,  if  known,  and  also 
the  name  of  the  person  by  whom  he  was  em* 
ployed,"  a  lien  claim  which  fails  to  state  by 
whom  the  claimant  was  employed  is  fatally 
defective. — Ascha  t.  I^teh,  6  Cal.  Unrep. 
481,  46  Pac.  298. 

Such  daim  of  lien  contained  a  sufficient 
statement  of  the  "terms,  time  given,  and  con- 
ditions of  the  contract,"  as  required  by  stat- 
ute.—Ascha  V.  fitch,  5  Cal.  Unrep.  481,  46 
Pac.  298. 

Where  several  claims  or  locations  are 
owned  and  operated  as  one  mine,  lien  may 
declare  on  property  as  whole  without  specify- 
ing particular  claim  on  which  work  was  done. 
Hamilton  v.  Delhi  M.  Co.,  118  Cal.  148,  151, 
50  Pac.  378. 

Where  the  laborers  were  ignorant  of  the 
existence  of  the  contract  with  the  executor, 
and  the  title  to  the  mine  stood  upon  the 
records  in  his  individual  name,  as  an  implied 
or  resultinj^  trust  for  an  estate  which  he  was 
administering  in  another  county,  the  laborers 
are  not  chargeable  with  notice  of  the  probate 
proceedings,  as  affecting  the  legal  status  of 
the  mine,  but  are  protected  in  their  liens  ac* 
quired  for  work  done  in  actual  ignorance  of 
tne  rights  of  the  estate,  as  incumbrancers  for 
value  without  notice  oi  the  trust,  within  the 
meaning  of  section  856  of  the  Civil  Code.— 
Chappius  V.  Blankman,  128  Cal.  362,  60  Pac. 
925. 

A  notice  of  a  laborer's  Hen  held  to  show 
that  the  labor  was  performed  in  a  mining 
claim. — Castanietto  v.  Coopertown  Mining 
etc.  Co.,  146  Cal.  829,  80  Pac.  74. 

A  notice  of  a  laborer's  lien  for  work  per- 
formed in  a  mining  claim  held  to  give  the 


terms  and  conditions  of  the  contract  of  em- 
ployment.— ^Castagnetto  v.  Coopertown  Min- 
ing etc.  Co.,  146  Cal.  329,  80  Pac.  74. 

A  notice  of  a  laborer's  lien  held  sufficient, 
with VI  Code  of  Civil  Procedure,  section  1187. 
Castagnetto  v.  Coopertown  Mining  etc.  Co.| 
146  Cal.  329,  80  Pac.  74. 

The  physical  act  of  filing  a  mining  claim 
for  labor  may  be  done  as  well  by  an  agent 
as  by  the  lien  claimant  or  purchaser. — ^Mc- 
Clung  V.  Paradise  Gold  Min.  Co.,  164  Cal.  517, 
129  Pac.  774,  777. 

A  statement  that  one  has  performed  a  cer- 
tain amount  of  work  upon  a  mining  claim; 
that  a  certain  amount  of  money  is  due  him; 
that  the  defendant  corporation  is  and  was 
the  owner  of  said  property;  that  plaintiff 
was  employed  by  the  duly  authorized  agent 
of  such  corporation — ^was  sufficient  to  allow 
proof  from  which  it  was  to  be  determined 
whether  the  labor  was  in  development  work 
or  mining  by  the  subtractive  process,  which 
proof  is  necessary  to  the  validity  of  the 
claim.  (See  Code  Civ.  Proc,  sec.  1183.)— 
McClung  V.  Paradise  Gold  Min.  Co.,  164  CaL 
517,  129  Pac.  774,  775. 


§120. 


SoforcraMBCtb 


Lien  upon  proceeds  of  *a  claim,  for  labor 
created  by  parol  cannot  be  enforced  against 
a  bona  fide  purehaser.—Jenkins  v.  Beading, 
8  Cal.  598. 

If  the  complaint  in  an  action  to  enforce  a 
lien  on  a  mining  claim  for  work  and  labor 
avers  that  plaintiff  performed  labor  on  the 
mine  at  the  request  of  defendant,  an  answer 
denying  that  the  labor  was  performed  at 
defendant's  request  is  not  a  denial  that  the 
work  was  performed  on  the  mine. — ^Bradbury 
V.  Cronise,  46  Cal.   287. 

In  an  action  by  a  laborer  for  the  fore- 
closure of  a  mechanic's  lien,  the  complaint 
should  aver  the  amount  due  under  the  con- 
tract to  the  contractor  from  the  owner  of 
the  mining  claim  on  which  the  work  was 
done. — Doggett  v.  Bellows,  2  Cal.  Unrep.  454, 
6  Pac.  421. 

In  an  action  to  foreclose  a  miner's  lien  an 
allegation  that  the  defendant,  for  whom  the 
plaintiff  performed  the  services  for  which 
the  lien  was  filed,  has  paid  to  the  plaintiff 
no  part  of  the  amount  due  therefor,  and  that 
the  same  is  now  due  and  owing  to  the  plain- 
tiff from  the  defendant,  is  a  sufficient  aver- 
ment of  nonpayment  in  the  absence  of  a  de- 
murrer.— Palmer  v.  Uncas  Min.  Co.,  70  Cal. 
614,  11  Pac.  666;  Holm  v.  Uncas  Min.  Co.,  70 
Cal.  614,  11  Pac.  666. 

Sale  of  a  mining  claim  was  made  under  a 
decree  of  foreclosure  of  a  laborer's  lien  taken 
pro  confesso.  Defendant  moved  to  set  aside 
the  sale  on  the  ground  that  the  confession 
was  induced  by  promises  that  the  judgment 
should  not  be  enforced  without  consent;  that 
plaintiff  would  liquidate  certain  liens  against 
the  claim,  take  a  conveyance  thereof,  dismiss 
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Ms  action,  and  reeonTey  an  interest  in  tb« 
elaim  to  defendant:  that  in  aeeordance  with 
such  agreement  defendant  had  eonveyed  the 
elaim  to  plaintiff,  but  that  thereupon  plain- 
tiff repudiated  and  refused  to  earry  ont  the 
agreement  to  reconyey.  Held,  that  the  court 
properly  refused  to  set  aside  the  sale,  as 
the  rights  of  the  parties  under  the  alleged 
agreement  could  be  properly  adjudicated  only 
by  suit  in  equity. — ^Hausling  ▼.  Hausman,  73 
Gal.  276,  14  Pac.  856. 

The  complaint  allej^ed  that  defendant  A 
was  the  owner  of  a  mine,  and  that  defendant 
B  claimed  "some  interest"  therein,  and  sought 
to  recover  against  A  for  services  as  miner, 
contracted  for  by  B  as  A's  ^^g^nt,  and  to 
establish  a  lien  on  the  mine.  The  evidence 
showed  that  A  had  taken  from  B  an  assign- 
ment of  a  mortgage  on  the  mine,  in  satisfac- 
tion of  a  debt,  and  had  bought  the  mine 
at  foreclosure  sale;  that  A  had  agreed  that  if 
the  mine  should  be  sold  B  shomd  have  the 
proceeds  above  the  amount  necessary  to  reim- 
burse A;  that  B  was  not  the  aeent  of  A,  and 
contracted  the  debt  individually.  Held,  that 
as  the  evidence  showed  A  to  be  the  owner, 
and  not  a  mortgagee,  of  the  mine,  under 
neither  the  complaint  nor  the  evidence  could 
there  be  any  recovery  against  B^  and  that 
plaintiff  was  not  entitled  to  a  hen  on  the 
mine.— Eaton  v.  Bocca,  75  Oal.  93,  7  Am. 
St.  Rep.  123,  16  Pac.  529. 

Where  a  notice  of  lien  sets  out  a  contract 
for  a  fixed  rate  of  compensation  per  month, 
and  the  complaint  in  the  action  to  foreclose, 
to  which  the  claim  is  attached  as  an  exhibit, 
sets  up  a  contract  for  labor  "to  the  extent 
and  value  or*  a  sum  named,  without  alleging 
any  specific  promise,  the  complaint  is  bad  for 
ambiguity,  and  also  because  of  the  variance. 
Malone  v.  Big  Flat  Gravel  Min.  Co.,  76  Cal. 
678,  18  Pac.  772. 

In  an  action  by  an  assignee  to  foreclose 
various  liens  for  labor  performed  in  a  min- 
ing claim,  there  is  no  misjoinder  of  causes 
of  action  because  several  of  the  claims  were 
filed  against  a  claim  of  forty  acres,  a  part 
only  of  the  entire  property  of  the  company, 
which  consisted  of  several  distinct  claims, 
aggregating  in  all  five  hundred  acres,  wULle 
other  claims  were  made  against  the  entire 
tract. — Malone  v.  Big  Plat  Gravel  Min.  Co., 
76  Cal.  578,  18  Pac.  772. 

In  an  action  to  foreclose  liens  on  a  mine, 
allegations  that  plaintiff  performed  labor, 
etc.;  that  defendant  promised  to  pay  there- 
for at  a  fixed  price;  and  that  the  sum  due 
was  unpaid — ^were  denied.  Held,  that  find- 
ings that  the  labor  was  performed,  and  that 
on  a  certain  day,  before  action  brought,  there 
was  due  for  said  work  a  certain  amount,  were 
not  Buflicient  to  sustain  a  judgment  for  a 
lien.  It  was  necessary  to  find  that  there  was 
a  promise  to  pay  at  a  given  rate,  and  that 
the  amount  was  due  and  unpaid  when  the 
action  was  begun. — Bewick  v.  Muir,  83  Cal. 
868,  373,  23  Pac.  389,  390. 

The  complaint  in  an  action  to  foreclose 
liens  alleged  that  a  certain  mortgage,  ante- 


dating plaintiffs'  liens,  was  without  considera- 
tion, and  in  fraud  of  plaintiffs.  Held,  that 
a  mere  finding  that  the  mortgage  was  without 
consideration  would  not  support  a  decree 
adjudging  plaintiffs'  Hens  prior  thereto,  under 
section  3442,  Civil  Code,  providing  that  mere 
want  of  consideration  shall  not  be  proof  of 
fraud.— Bewick  v.  Muir,  83  Cal.  368,  373,  23 
Pac.  389,  390. 

Under  Code  of  Civil  Procedure,  section 
1183,  giving  mechanics'  Uens  for  labor  done 
at  the  instance  of  the  owner  of  a  building 
or  his  agent,  and  further  providing  that 
"every  contractor  ...  or  other  person  having 
charge  of  any  mining  or  of  the  constmetioB 
...  of  any  building,  or  other  improvement 
as  aforesaid,  shall  be  held  to  be  the  agent  or 
the  owner  for  the  purposes  of  this  chapter," 
proof  that  a  person  acted  as  superintendent 
of  the  property  of  a  mining  company  incor- 
porated in  another  state,  and  claimed  to  be 
such  superintendent,  purchasing  machinery, 
and  having  charge  of  all  work  done  on  the 
property,  is  sufficient  to  establish,  prima  fade, 
the  agency  of  such  person  for  the  owner.— 
Donohoe  v.  Trinity  Consol.  Gold  etc«  Mil. 
Co.,  113  Cal.  119,  45  Pac.  259. 

In  an  action  to  enforce  a  lien  for  labor 
done  on  a  mining  claim,  where  it  appears 
that  the  claim  for  lien  is  insufficient  be- 
cause it  fails  to  state  by  whom  the  claimant 
was  employed,  the  claimant  is  entitled  to  a 
personal  judgment  against  defendant  for  the 
amount  due  him,  and  it  is  error  to  grant  a 
motion  for  nonsuit. — Ascha  v.  Fitch,  5  CaL 
Unrep,  481,  46  Pac.  298. 

A  contract  for  labor  on  a  mine  provided 
that  the  laborers  should  receive  certain  sap- 
plies  in  part  parent,  and  that  the  balasee 
of  income  remaining  should  be  divided  pro 
rata  to  the  extent  of  each  laborer's  wagef  at 
three  dollars  per  dav.  In  case  of  failure  of 
profits,  the  personiJ  property  of  the  nise 
should  be  sold  to  pay  the  wa^^  due.  Held 
that,  in  the  absence  of  anything  to  show  a 
profit,  an  action  would  not  lie  to  enforce  a 
lien  for  wages  unless  a  request  for  a  sale  of 
the  persons!  property,  and  a  refusal  on  tbe 

Sart  of  the  owner,  were  alleged  and  proved.^ 
kym  V.  Weske  Consolidated  Co.,  5  CaL  Unrep. 
551,  47  Pac.  116. 

A  judgment  in  an  action  to  foreclose  lieu 
of  laborers  upon  a  mining  elaim  which 
declares  "that  judgment  be  and  the  same  li 
hereby  entered  in  favor  of  plaintiffs,  asd 
against  defendants"  in  certain  specified  sans, 
and  directs  the  sale  of  the  property,  and 
provides  for  the  docketing  of  the  deficiency 
as  a  personal  judgment,  except  for  the  de- 
ficiency which  may,  be  shown  upon  the 
sheriff's  return  of  the  sale;  and  wiU  not  be 
reversed  upon  appeal,  upon  the  ground  that 
the  court  was  not  authorized  to  render  a  per- 
Bonid  judgment  except  for  tiie  defieieaey.— 
Hines  v.  MiUer,  126  Cal.  688,  59  Pac.  142. 

The  burden  of  showing  that  his  employer 
was  the  agent  of  the  dexendant  mine  own^ 
is  on  a  miner  seeking  to  establish  a  lieS| 
under  Code  of  Civil  Procedure^  aeetioa  113^ 
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avthoriziiitf  sneh  liens  for  work  done  at  the 
instance  of  an  agent  of  tlie  owner. — Beese  v. 
Bald  Mountain  ConeoL  Gold  Min.  Co.,  133 
Cal.  285,  65  Pae.  578. 

The  pleadings,  in  an  aetion  to  establish  a 
miner's  lien,  were  based  on  the  theory,  that 
plaintiff  was  employed  by  the  agent  of  the 
owner,  and  there  was  no  claim,  under  Code  of 
Civil  Procedure,  section  1192,  authorizing  a 
lien  agaiast  a  land  owner  who  knowingly  per- 
mits building  or  improyements  to  be  made 
without  giving  notice  tiiat  he  will  not  be  re- 
sponsible therefor.  Held  not  to  authorize  a 
finding  that  the  def  euduit  had  knowledge  that 
plaintiff  was  performing  such  work. — Reese 
V.  Bald  Mountain  Consol.  Gold  Min.  Co.,  188 
Cal.  285,  65  Pac.  578. 

The  court,  on  appeal  from  a  judgment  fore* 
closing  twelve  separate  laborers'  liens,  cannot, 
in  the  absence  of  any  evidence  as  to  the 
amount  of  services,  disturb  an  allowance  of 
seventy-five  dollars  for  attorney's  fees  in  each 
of  the  liens. — Castagnetto  v.  Coopertown  Min- 
ing etc.  Co.,  146  Cal.  829,  80  Pac.  74. 

In  an  action  to  foreclose  a  mechanic's  lien 
upon  a  mining  claim,  under  a  contract  with  a 
lessee,  a  judgment  by  default  against  the 
owner  is  erroneous  and  must  be  reversed,  ir- 
respective of  the  question  whether  a  con- 
stable's certificate  of  service  of  the  summons, 
which  is  unwarranted  under  sections  410  to 
415  of  the  Code  of  Civil  Procedure,  is  war- 
ranted by  section  158  of  the  county  govern- 
ment act  of  1897,  where  the  complaint  fails 
to  allege  that  the  lessee  had  authority  to  de- 
velop the  mine,  or  that  the  owner  knew 
what  was  being  done,  and  where  the  mine  is 
charged  with  a  lien  for  a  larger  amount  than 
the  demand  stated  in  the  summons,  which  in 
this  particular  does  not  correspond  with  the 
prayer  of  the  complaint. — ^Berentz  v.  Belmont 
Oil  Min.  Co.,  148  CaL  577,  113  Am.  St.  Bep. 
308,  84  Pac.  47. 

Work  done  upon  an  oil  well  upon  the  eighty- 
acre  oil-mining  claim  creates  a  lien  which  ex- 
tends to  the  whole  eighty  acres;  and  it  is 
not  necessary  for  the  complaint  to  allege,  or 
for  the  court  to  ihid,  that  the  whole  of  the 
eighty  acres  is  necessary  to  the  convenient 
use  and  occupation  of  the  well. — ^Berentz  v. 
Belmont  Oil  Min.  Co.,  148  Cal.  577,  113  Am. 
St.  Bep.  308,  84  Pac.  47. 

Where  no  contract  between  the  owner  of 
the  land  and  the  contractor  is  recorded,  those 
who  work  under  the  contractor  have  no  means 
of  knowledge  whether  the  contract  is  in  writ- 
ing or  not,  ot  whether  it  is  for  more  or  less 
than  one  thousand  dollars,  and  these  facts 
being  peculiarly  within  the  knowledge  of  the 
owner,  he  suffers  no  detriment  from  the  fail- 
ure of  plaintiff  conjecturally  to  allege  them; 
and  where  the  court  finds,  upon  clear  proof, 
that  the  contract  was  in  writing,  and  for  more 
than  one  thousand  dollars,  the  error,  if  any, 
in  overruling  a  special  demurrer  directed  to 
this  point  is  harmless. — Berentz  v.  Belmont 
Oil  Min.  Co.,  148  CaL  577,  113  Am.  St.  Bep. 
308,  84  Pac.  47. 


Payments  made  by  the  owner  of  a  mina 
to  a  development  contractor  under  a  void  con- 
tract held  no  defense  to  the  lien  of  laborers 
who  rendered  services  in  the  development  of 
the  mine. — ^Berentz  v.  Belmont  Oil  Co.,  148 
Cal.  577,  118  Am.  St.  Bep.  808,  84  Pae.  47. 

In  an  action  by  the  owner  of  the  legal  title, 
where  equitable  defenses  are  interposed  by 
the  defendants,  in  order  to  sustain  a  judgment 
in  their  favor,  such  defenses  must  be  the 
subject  of  favorable  findings  by  the  court. — 
Bobinson  v.  Muir,  151  Cal.  118,  90  Pac.  521. 

The  interest  of  an  owner  in  a  mining  claim, 
who  is  not  made  a  party  in  an  action  to  fore- 
close miners'  liens  thereon,  is  not  affected  by 
the  judgment  in  such  aetion  or  by  a  sale 
had  thereunder. — Bobinson  v.  Muir,  151  Cal. 
118,  90  Pac.  521. 

The  interest  of  an  owner  in  a  mining  claim, 
who  is  made  a  party  defendant,  in  an  action 
to  foreclose  miners'  liens  thereon,  but  in 
whose  favor  judgment  was  rendered,  is  not 
affected  by  a  judgment  of  foreclosure  ren- 
dered against  other  defendants. — Bobinson  v. 
Muir,  151  Cal.  118,  90  Pac.  ^21. 

Where  the  claimants  of  miners'  liens 
brought  suit  for  the  foreclosure  thereof  with 
full  knowledge  tfeat  one  of  the  defendants, 
in  whose  favor  judgment  was  rendered,  was 
a  prior  grantee  of  the  i^operty  sought  to  be 
foreclosed  under  an  unrecorded  deed,  neither 
they  nor  a  purchaser  of  the  property  at  the 
execution  sale  in  their  behalf  are  bona  fide 
purchasers  for  value  as  against  such  grantee. 
Bobinson  v.  Muir,  151  CiO.  118,  90  Pac.  521. 

If  the  waiver  of  a  mining  lien  is  depended 
upon  as  a  defense,  it  should  be  pleaded  and 
proven. — Beynolds  v.  York  Syndicate  Oil  Co. 
20  Cal.  App.  797,  130  Pac.  183. 

§181.    XajurieB  to  real  yioiwrty  la  genenO. 

IMtch  owners  are  not  liable  for  an  accidental 
injury  by  breakage  to  a  subsequent  locator  of 
mines. — ^Tenny  v.  Miners'  Ditch  Co.,  7  Cal 
835. 

Where  premises  containing  deposits  of  ^old 
are  held  under  a  patent  from  the  United 
States,  an  injunction  lies  to  prevent  miners 
from  excavating  ditches,  digging  up  the  soil, 
and  flooding  a  portion  of  the  premises  for 
the  purpose  of  extracting  the  gold,  as  such  in- 
juries destroy  value  of  land  and  are  irrep- 
arable.— Henshaw  v.  Clark,  14  Cal.  460. 

A  settlt^r  upon  public  mineral  lands  sought 
an  injunction  to  protect  his  improvements 
against  miners  working  near  by.  The  in- 
juries, either  sustained  or  prospective,  of 
plaintiff,  seemed  slight  and  easily  to  be  com- 
pensated in  money,  and  the  court  below  re- 
fused his  application.  Held,  that  no  abuse 
of  discretion  by  such  court  was  shown  suffi- 
cient to  justify  interference  with  their  de- 
cision.—Slade  V.  Sullivan,  17  Cal.  102. 

One  who  appropriates  for  mining  purposes 
the  waters  of  a  ravine  or  stream  upon  the 


6250 


MINES  AlO)  MINEBAL8,  HI,  C,  { 121. 


public  lands  in  the  mineral  region  mnBt  take 
and  use  the  same  in  sneh  manner  as  not  to 
injure  or  destroy  orchards  or  gardens  border- 
ing on  the  stream  which  have  been  inclosed 
and  planted  before  the  water  was  appro- 
priated.— ^Wizon  y.  Bear  Biyer  ete.  Co.,  24 
Gal.  367,  85  Am.  Dec.  69. 

The  fact  that  a  miner,  worldng  a  claim 
above  the  head  of  a  ditch,  conducts  his  min- 
ing operations  in  such  a  manner  as  to  cause 
the  least  possible  injury  to  the  ditch  and 
water  flowing  in  the  same,  does  not  excuse 
his  responsibuity  for  injuries  caused  by  work- 
ing the  same.  It  matters  not  how  cautiously 
or  carefully  the  miner  works,  for,  if  the  ditch 
owner  is  in  fact  injured,  the  miner  is  none 
the  less  liable.— Hill  v.  Smith,  27  CaL  475. 

The  rights  of  the  parties  in  an  action  to 
enjoin  defendants  from  further  mining  and 
tunneling  under  plaintiffs'  ditch  are  peculiar. 
While  the  plaintiffs  have  a  right  of  way  for 
their  ditch  upon  the  surface,  the  defendants 
have  also  a  right  to  mine  in  the  bowels  of  the 
earth  beneath,  which  rights  are  not  neces- 
sarily incompatible.  In  such  case  the  maxim, 
Qui  prior  est  tempera  potior  est  jure,  is  not 
of  controlling  weight,  but  it  falls  under  the 
maxim,  Sic  utere  tuo  ut  alienum  non  laedas. 
Clark  ▼.  Willett,  35  Cal.  584. 

Owner  may  prevent  construction  of  any 
superstructure  or  ditch  on  his  claim  not 
authorized  by  a  mining  rule. — Correa  ▼. 
Frietas,  42  Cal.  339. 

The  owner  of  a  mining  claim  comprising  the 
bed  of  a  canyon  may,  pursuant  to  local  cus- 
tom, erect  dams  across  the  bed  to  enable 
him  to  work  the  same,  even  if  thereby  mining 
claims  on  the  banks  of  the  canyon  belong- 
ing to  others  are  flooded,  providing  his  claim 
is  the  oldest  location;  and  in  such  case  the 
injury  sustained  by  the  others  is  damnum 
absque  injuria. — Stone  v.  Bumpus,  46  Cal.  218. 

It  is  not  the  province  of  the  court  to  <ines- 
tion  the  judgment  of  the  owner  of  a  mining 
claim  as  to  the  manner  In  which  he  shall  work 
it,  if  it  does  not  interfere  with  prior  rights 
acquired  by  others. — Stone  v.  Bumpus,  46  CaL 
218. 

The  act  of  1870,  providing  for  the  con- 
demnation  of  the  right  of  way  over  or  through 
a  mining  claim  for  ditches,  tunnels,  flumes, 
etc.,  necessary  for  the  eonvenient  working  of 
another  mining  claim,  is  merely  cumulative, 
and  does  not  have  the  effect  of  excluding  a 
party  from  the  enforcement  in  court  of  the 
right  to  construct  such  tunnels,  ditches, 
flumes,  etc.,  when  that  risht  exists  independ- 
ent of  the  statute,  as  by  local  customs. — Bliss 
T.  Kingdom,  46  Cal.  651. 

The  doctrine  of  lateral  support  does  not 
apply,  as  between  owners  of  adjoining  gold 
mining  claims,  where  the  process  of  working 
is  to  tear  down  the  soil  and  wash  it. — Hen- 
dricks V.  Spring  YaL  Min.  etc.  Co.,  58  CaL  190, 
41  Am.  St.  Bep.  257. 

The  output  of  gold  from  a  mine  held  in 
private  ownership,  and  which  ia  the  private 


property  of  the  owner,  whatever  effect  it  may 
uave  to  increase  the  general  output  of  gola 
toward  the  maintenance  of  the  gold  standard, 
does  not  make  it  a  public  purpose,  for  which 
the  private  property  of  the  others  may  be 
taken,  or  its  injury  lawfully  authorized,  by 
such  owner. — County  of  Sutter  v.  Nichols,  152 
Cal.  688,  14  Ann.  Cas.  900, 15  L.  B.  A.  (N.  8.) 
616,  93  Pac.  872. 

The  use  of  land  for  hydraulic  mining,  caus- 
ing a  destruction  of  the  upper  soil,  and  its 
use  for  agricultural  purposes,  are  necessarily 
incompatible;  and  where  land  available  for 
both  such  uses  is  injured,  the  utmost  that  the 
owner  can  claim  is  that  the  amount  of  injury 
be  determined  upon  the  basis  of  the  avail- 
ability of  the  land  for  the  most  valuable  nse 
for  which  it  can  be  used. — Salstrom  v.  Or- 
lenas  Bar  Gold  ICining  Co.,  153  CaL  551, 
96  Pac.  292. 

Where  a  person  is  in  charge  of  a  mine  witb 
the  consent  of  the  owner,  and  is  controlling 
the  mining  operations  in  part,  at  least,  for 
the  benefit  of  the  owner,  even  though  Us 
primary  object  be  to  prospect  the  mine,  he 
will  be  considered  the  statutorv  agent  of 
such  owner  in  the  employment  of  labor. — ^Mc- 
Clung  V.  Paradise  Gold  Min.  Co.,  164  CaL  517, 
129  Pac.  774,  776. 

In  an  aetion  on  a  lien  for  labor  on  a  mining 
claim,  evidence  held  to  show  that  the  em- 
ployer of  such  laborer  was  the  statutory 
agent  of  the  defendant  corporation,  as  defined 
in  section  1192  of  the  Code  of  Civil  Proce- 
dure.— MeClung  v.  Paradise  Gold  Min:  Co., 
164  Cal.  517,  129  Pac.  774,  776. 

There  is  no  incongruity  in  one  acting  both 
as  agent  for  the  purpose  of  perfecting  nds- 
ing  hens  and  as  assignee  of  them  after  they 
should  be  perfected. — ^McClung  v.  Paradite 
Gold  Min.  do.,  164  CaL  617,  129  Pac  774,  778. 
Coal  mine  as  nuisance.    Ann.  Cas.  1915D, 

841. 
Duty  of  owner  of  mineral  to  leave  subja- 
cent support  of  surface.    41  L.  B.  A. 
(N.  S.)  236. 
Injury  to  gas  or  oil  well  from  aets  done 
on  neighboring  premises.    48  L.  IL  A 
(N.  S.)  167. 
Liability  for  flooding  mine.    Ann.  Caa 
1914C,  458. 

Liability  for  pollution  of  stream  by  min- 
ing operations.    Ann.  Cas.  1913D,  1082. 

Liability  for  removal  of  subjacent  sup- 
port by  mining.    68  L.  B.  A.  675. 

By  placer  mining.    68  L.  B.  A.  674. 

Liability  of  lessor  of  mining  right  for  in- 
jury to  surface.  10  L.  B.  A.  (N.  8.) 
822. 

Liability  of  mine  owner  for  injury  caused 
by  water,  oil,  or  the  like,  pumped  firam 
mine,  flowing  onto  adjoining  land. 
Ann.  Cas.  1914D,  70. 

Pollution  of  water  by  mining  iiperatioa& 
24  L.  B.  A.  64;  22  L.  B.  A.  (N.  a}  276| 
38  L.  B.  A.  (N.  S.)  272. 
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Bight  to  discharge  water  from,  on  lower 
land.    42  L.  B.  A.  (N.  8.)  714. 

Bight  to  drill   through  coal  of  another 
owner.     25  L.  B.  A.  225. 

Bight  to  Bobjacent  support  for  coal  lands. 
2  L.  B.  A.  (N.  S.)  1115. 


§122. 


TaiUngB  and  debris. 


When  a  place  of  deposit  for  tailings  is 
neeessarj  for  the  working  of  a  mine,  there 
can  be  no  doubt  of  the  miner's  right  to  ap- 
propriate  such  ground  as  may  be  necessary 
for  this  purpose,  provided  he  does  not  inter- 
fere with  pre-ezisting  rights.  His  intention 
to  appropriate  such  ground  must  be  dearly 
manifested  by  outward  acts.  Mere  posting 
notices  is  not  suiBcient.  He  must  claim  the 
place  of  deposit  as  such  or  as  a  mining  claim. 
Jones  y.  Jackson,  0  Cal.  237. 

Defendants  owned  claims  lying  on  a  stream 
above  the  claims  of  the  plaintiff.  The  de- 
defendants'  claims  were  first  located.  Held, 
that  the  defendants  had  a  right  to  the  rea- 
sonable use  of  a  stream  as  the  natural  and 
necessary  outlet  for  all  the  owners,  but  that 
they  had  not  the  right  to  construct  a  flume  in 
part  over  the  plaintiff's  claims,  and  to  deposit 
their  tailings  upon  his  premises. — Esmond  v. 
€h0w,  15  GaL  137. 

Prior  locator  is  not  entitled  to  easement 
upon  subsequent  locators  for  deposit  of  tail- 
ings.— Esmond  v.  Chew,  15  Cal.  137. 

Plaintiffs  are  owners  of  mining  claims 
located  in  the  bed  of  a  creek,  and  defendants 
own  elaims  situated  on  a  hill  in  the  vicinity. 
The  refuse  matter  washed  from  defendants' 
claims  is  deposited  on  plaintiffs'  claims  to 
such  an  extent  as  to  render  the  working  of 
them  impracticable.  Plaintiffs'  claims  were 
first  located,  and  are  valuable  only  for  the 
gpld  they  contain.  Held,  that  plaintiffs  are 
entitled  to  damages  for  the  injuries  done  their 
claims  by  such  deposit,  and  to  an  injunction 
against  the  same  in  future;  that  the  enjoy- 
ment of  their  claims  lies  in  the  use  necessary 
to  obtain  the  gold,  and  that  to  interrupt  this 
use  is  to  take  away  the  opportunity  to  enjoy, 
and  defeat  the  object  for  which  they  were 
located  and  taken  possession  of. — Logan  ▼. 
DriscoU,  19  CaL  628,  81  Am.  Dec.  00. 

Plaintiff  had  an  inclosed  garden  and  fruit 
orchard,  and  a  dam  situated  a  short  dis- 
tance above  the  same,  and  across  a  ravine  ex- 
tending from  above  through  his  inclosure, 
with  a  small  ditch  Jeading  therefrom  to  his 
garden  and  house,  whereby  he  collected  and 
conveyed  water  to  his  premises  from  a  nat- 
ural spring.  Defendants  had  mining  claims 
situated  on  the  hillside  above  plaintiff's 
premises.  Held,  that  the  right  of  defend- 
ants to  mine  in  and  to  use  therefor  the  ravine 
abova  plaintilTs  premises  must  be  exercised 
in  such  manner  as  not  to  damage  the  prior 
right  of  the  plaintiff  to  inhabit  and  cultivate 
his  premises,  and  to  use  the  dam  as  appur- 
tenant thereto. — Levaroni  y.  Miller,  34  CaL 
231,  01  Am.  Dee.  692. 


Extension  of  tail  flume  on  one's  own  claim 
to  work  it,  is  justified  though  injuring  another 
who  has  dug  a  ditch  on  the  claim  to  appro- 
priate tail  water. — Correa  v.  Frietas,  42  Cal. 
339. 

Where  a  party  who  is  engaged  in  mining 
for  coal  causes  water,  sand,  and  clay  in  a 
flowing  mass  to  descend  upon  the  land  of 
another,  so  as  to  destroy  its  value  for  culti- 
vation, and  such  descent  is  the  direct  result 
of  the  act  of  such  party,  and  not  the  mere 
result  of  the  law  of  gravitation,  the  person 
whose  land  is  thus  injured  may  recover  dam- 
ages and  enjoin  the  future  commission  of  said 
acts. — ^Bobinson  v.  Black  Diamond  Coal  Co.,  50 
Cal.  460. 

If  a  miner  depositing  debris  is  not  liable 
to  a  separate  injunction  in  equity,  he  cannot 
be  made  liable  by  being  joined  as  a  party 
with  others. — Keyes  v.  Little  etc.  Water  Co., 
53  Cal.  724. 

No  nuisance  is  committed  by  depositing 
mining  debris  in  a  stream,  in  its  reasonable 
use. — Keyes  y.  Little  ete.  Water  Co.,  53  Cal. 
724,  781, 

Injunction  against  debris  does  not  involve 
the  right  to  mine. — ^Bobinson  v.  Black  Dia- 
mond C.  Co.,  57  Cal.  414,  40  Am.  Bep.  118. 

A  hydraulic  mining  company  may  be  re- 
strained by  injunction  from  washing  debris 
onto  the  land  of  another,  though  that  mode 
of  operating  is  a  part  of  its  general  and  or- 
dinary business. — Hobbs  v.  Amador  ete. 
Canal  Co.,  66  Cal.  161,  4  Pac.  1147. 

In  an  action  for  damages  for  dumping  the 
tailings  in  hydraulic  mining  on  plaintiff's 
land,  and  for  an  injunction  against  the  con- 
tinuance of  such  injury  a  judgment  for  plain- 
tiff is  supported  by  the  finding  that  plaintiff 
has  for  more  than  ten  years  been  in  open, 
notorious,  exclusive,  and  adverse  possession 
of  the  land,  though  it  was  originally  claimed 
for  a  dumping  ground,  under  miners'  laws,  by 
the  defendants'  grantors. — ^McLaughlin  v.  Del 
Be,  71  Cal.  280,  16  Pac.  881. 

County  owning  property  sufficiently  near 
river  to  be  injured  by  deposits  of  debris  may 
enjoin  such  deposit. — ^Yuba  County  v.  Kate 
ete.  M.  Co.,  141  Cal.  362,  363,  74  Pac.  1049. 

It  is  essential,  in  order  to  make  the  ac- 
tion of  a  special  tribunal  in  the  matter  of 
improvements  conclusive,  that  the  thing  to 
be  accomplished  shall  be  a  matter  of  public 
concern^  and  for  the  public  benefit.  The  ac- 
tion of  the  debris  commission  is  not  judicial 
or  conclusive,  since  the  business  of  mining 
for  the  benefit  of  the  mine  owner  is  a  private 
affair,  carried  on  by  him  for  his  own  personal 
profit. — County  of  Sutter  v.  Nichols,  152  Cal. 
688,  14  Ann.  Cas.  900,  15  L.  B.  A.  (N.  8.)  616, 
98  Pac.  872. 

The  jurisdiction  of  the  state  courts  to  en- 
join a  nuisance  caused  by  persons  engaged 
in  hydraulic  mining  permitted  by  the  Cali- 
fornia debris  commission,  established  nndor 
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the  ftot  of  Oongrest  of  Marth  1,  1803,  under 
reetndniiig  works  eonetmeted  hj  the  eon- 
seat  and  approval  of  t^e  commission,  but 
which  have  proved  inrafficient  to  restrain  the 
debris,  which  has  been  deposited  upon  lands 
belonging  to  the  plaintiff  county,  to  the 
great  injury  of  its  property,  is  not  affected 
by  the  action  of  such  commission  pursuant 
to  ^id  act  of  Congress. — County  of  Sutter 
▼.  Nichols,  162  CaL  688,  14  Ann.  Cas.  900,  15 
It.  B.  A.  (N.  8.)  616,  93  Pac.  872. 

Laws  may  be  enacted  in  the  exercise  of 
the  police  power,  requiring  the  miner  to 
use  all  reasonable  precautions  and  means  to 
prevent  injury  to  others,  ox  the  obstruction 
of  navigable  streams  by  the  deposit  of  de- 
bris therein,  and  to  ascertain  and  devise  the 
means  best  adapted  to  that  end.  Bat  the  law 
is  powerless  to  declare  that  the  observance 
of  such  means  or  precautions  shall  exonerate 
him  from  liability  if,  notwithstanding  their 
use,  injury  is  caused  to  others  by  the  dis- 
charge of  debris  in  such  streams.— <!ounty  of 
Sutter  V.  Nichols,  152  Cal.  688,  14  Ann.  Cas. 
900,  15  L.  B.  A.  (N.  8.)  616,  93  Pac.  872. 

A  hydraulic  miner,  who  places  a  bar  in 
the  course  of  a  natural  stream,  and  above 
the  same  deposits  his  mining  debris,  so  as 
to  cause  a  portion  of  the  land  of  a  riparian 
proprietor  to  be  washed  away,  and  the  re- 
maining portion  to  be  covered  with  detritus, 
is  liable  for  the  resulting  damage,  irrespective 
of  any  question  of  negligence;  and  the  fact 
that  the  miner  uses  all  the  care  for  the  pro- 
tection of  the  riparian  proprietor's  land  con- 
sistent with  the  conduct  of  his  mining  opera- 
tions is  immaterial. — Salstrom  v.  Orleans  Bar 
Gold  Mining  Co.,  153  Cal.  551,  96  Pac.  292. 

Pollution  of  stream  by  oil  well  refuse.    22 
L.  B.  A.  (N.  S.)  280. 


§123. 


Actiona. 


Plaintiff  had  a  flour-mUl  run  by  water  con- 
veyed through  a  ditch  and  flume  made  by 
him,  the  water  being  turned  into  the  ditch  by 
a  dam  erected  by  him  across  a  creek.  De- 
fendants and  Others  had  mining  claims  on  the 
creek  above  the  mill  and  dam,  and  the  tail- 
ings, slum,  gravel,  etc.,  flowing  from  these 
claims  through  defendants'  tailrace  into  the 
creek,  covered  up  the  dam  and  partially  filled 
up  the  creek  and  ditch  of  plaintiff.  Plaintiff 
then  built  another  dam  lower  down,  so  as  to 
turn  the  water  of  the  creek  into  his  ditch  at 
point  where  it  was  not  filled  up  with  slum, 
etc.  Defendants  cut  away  and  destroyed  por- 
tions of  this  latter  dam,  and  threaten  to  do  so 
as  often  as  plaintiff  rebuilds.  He  sues  for 
damages  and  perpetual  injunction.  On  the 
trial,  plaintiff,  having  shown  that  his  ditch 
was  partially  filled  up  by  said  slum,  etc., 
asked  a  witness:  "What  effect  did  the  run- 
ning of  slum,  etc.,  by  defendants  and  other 
miners  above  have  upon  plaintiff's  race." 
Defendants'  objection,  on  the  ground  that 
they  were  not  responsible  for  the  acts  of  other 
miners,  was  overruled.    Held,  that  the  ques- 


tioa  was  proper;  that  it  might  be  Impossible 
for  the  witness  to  assign  any  specific  effect 
to  the  individual  acts  of  those  contributing, 
by  the  obstructions  complained  of,  to  the  gen- 
eral damage  done  plaintiff's  race;  but  that 
on  cross-examination  all  the  facts  could  be 
elicited,  and  proper  instructions  would  pro- 
tect defendants  from  any  responsibility,  ex- 
cept what  they  had  incurred  by  their  own 
acts.-— Bell  v.  Shultz,  18  Cal.  449. 

Where,  in  an  action  to  abate  a  nnisanee 
and  for  damages  to  plaintiff's  mining  elaini, 
defendant  alleges  that  he  owns  the  groond  in 
dispute,  or  denies  that  plaintiff  is  the  owner, 
without  alleging  title  in  himself,  it  is  eora- 
potent  for  him  to  overcome  the  pUuntiflTB  evi- 
dence of  title  by  showing  title  in  himself.-- 
Stone  V.  Bumpus,  40  Cal.  428. 

In  an  action  to  abate  a  nuisance  and  for 
damages  to  plaintiff's  mining  claim,  a  com- 
plaint failing  to  allege  that  plaintiff  pos- 
sessed the  right  to  use  a  canyon,  the  obstme- 
tion  of  which  constituted  the  nuisance,  wtf 
radically  defective.— HStone  v.  Bumpus,  40  Cil. 
428. 

In  an  action  to  abate  a  nuisance  and  for 
damages,  founded  on  section  249  of  the  Prac- 
tice Act,  plaintiffs  charged  that  the  alleged 
nuisance  was  caused  by  defendants  erecting 
and  maintaining  a  dam  across  a  canyon  be- 
low plaintiffs'  mining  claim,  by  which  tlie 
outlet  for  the  water  and  tailings  from  their 
claim  was  obstructed  to  such  an  extent  m 
to  render  its  workings  impracticable.  De- 
fendants replied,  admitting  the  ereetion  ef 
the  dam  and  its  effect,  but  denied  plaintiAP 
title  to  the  mining  ground,  of  their  right  to 
work  it,  and  alleged  that  it  was  in  fact  a  part 
of  their  claim,  and  that  the  dam  was  erected 
to  work  their  claim,  wiiich  could  not  be  done 
without  it.  Held,  that  plaintiffs,  to  recover, 
must  show  that  they  owned  the  groond 
claimed  by  them,  that  the  dam  prevented  their 
working  it  to  advantage,  and  that  defendsats 
either  had  no  title  to  the  bed  of  the  canjon, 
or,  if  they  had,  that  their  right  was  acqdred 
subsequent  to  plaintiffs,  or  if  prior,  that  tbe 
dam  was  unnecessary  to  enable  defendants  to 
work  to  advantage. — Stone  v.  Bumpus,  40 
Cal.  428. 

In  an  action  to  abate  a  nuisance  and  for 
damages  to  plaintiffs'  mining  claim,  in  which 
defendants  denied  plaintiffs'  title  to  the  min- 
ing ground,  or  their  right  to  work  it,  and  tl- 
leged  that  it  was  in  fact  a  part  of  their 
claim,  an  instruction  that  if,  at  the  time 
plaintiffs  took  up  and  worked  the  greud 
in  dispute,  defendants  or  their  granton  stood 
by  and  i>ermitted  the  same  without  objec- 
tion or  opposition,  these  matters,  if  true,  were 
to  be  taken  into  consideration  in  deteraiia- 
ing  the  conflicting  claims  of  the  parties,  wss 
erroneous,  as  these  matters  could  have  no  pos- 
sible effect  OB  the  question  of  title.-— Sloae 
V.  Bumpus,  40  Cal.  428. 

Complaint  in  action  to  enjoin  owner  of  nun- 
eral  patent  from  injuring  or  washing  avsy 


I 


MINGLING  OF  GOODS-^MINGLING  OF  WATEB. 


6253 


the  east  branch  of  m  diteh  owned  by  the 
plaintiff,  whieh  eroBses  the  mine,  and  which 
waa  constructed  prior  to  the  patent,  does  not 
state  more  than  one  cause  of  action,  because 
of  surplusage  in  unnecessavily  describing 
■ach  branch  as  connected  with  another  ditch 
and  a  reservoir  used  by  the  plaintiff  in  work- 
ing his  mines,  and  the  ditches  as  forming 
one  complete  system;  nor  is  it  insuflcient  in 
not  alleging  "that  plaintiff  owned  a  vested 
and  aecTuea  water  right  appurtenant  to  the 
ditch,"  when  facts  are  alleged  which  show 
that  he  had  such  vested  right. — ^Jacob  ▼. 
Lorenz,  08  Oal.  332,  83  Pac.  110. 

Where  the  complaint  against  the  pred- 
dent  and  directors  of  the  mining  company 
and  the  stockholders  of  the  mill  company 
charges  them  with  conspiracy  to  defraud  the 
mining  company,  but  does  not  charge  the 
directors  with  negligence,  the  latter  cannot 
be  held  liable  for  loss  and  damage  caused 
to  the  mining  company  by  their  mere  negli- 
gence.— ^Foz  ▼.  H^e  A  Noreross  Silver  M. 
Co.;  108  Cal.  369,  41  Pac.  808. 

Where  the  issues  to  be  tried  related  to  the 
safety  of  the  machinery  at  the  time  of  the 
accident,  evidence  as  to  what  was  the  origi- 
nally contemplated  depth  of  the  shaft,  and 
as  to  experience  of  the  mining  superintendant 
before  he  undertook  the  work,  was  properly 
excluded  as  irrelevant. — ^Luman  v.  Golden 
Ancient  Channel  Min.  Co.,  140  Cal.  700,  74 
Pac.  307. 

The  provision  in  the  act  of  Congress  direct- 
ing notice  to  be  given,  and  authorizing  a 
hearing,  at  which  all  parties  interested  may 
appear,  were  not  intended  to  conclude  and 
estop  tiie  owners  of  lands  below  with  respect 
to  subsequent  injuries  that  might  be  inflicted, 
but  were  designed  to  enable  the  commission 
to  obtain  all  aid  which  it  can  derive  from 
the  suggestions  of  all  interested  persons,  in- 
cluding those  who  might  believe  their  prop- 
erty to  be  in  danger,  in  order  that  it  would 
be  better  advised  as  to  the  means  and  plans 
necessary  to  avoid  injury. — County  of  Sutter 
V.  Nichols,  162  Cal.  688,  14  Ann.  Cas.  700,  15 
L.  B.  A.  (N.  8.)  616,  93  Pac.  872. 

In  the  present  case,  the  evidence  is  re- 
viewed and  held  to  sustain  the  verdict  of  the 
jury  as  to  the  amount  of  damage  inflicted  on 
the  plaintilTs  land  by  the  wrongful  acts  of 
the  defendant. — Salstrom  v.  Orleans  Bar  Gold 
Mining  Co.,  153  CaL  551,  96  Pac.  292. 

Where  land,  a  portion  of  which  is  avail- 
able exclusively  for  hydraulic  mining  pur- 
poses, and  the  balance  of  which  is  available 
for  such  purposes  and  is  also  available  for 
and  used  for  agricultural  purposes,  is  injured 
by  being  covered  with  mining  debris,  the 
true  rule  as  to  the  measure  of  damages  is 
this:  1.  The  value  of  the  growing  crop  de- 
stroyed; 2.  As  to  the  land  available  exclu- 
sively for  mining  purposes,  if  the  cost  of  re- 
pairing the  injury  by  removing  the  debris 
would  amonnt  to  less  than  the  value  of  the 
property  as  it  was  prior  to  the  injury,  such 


eost  would  be  the  proper  measure  vf  dam- 
age, but  if  such  cost  would  exceed  such  value, 
then  the  vidne  of  the  property  would  be 
proper  measure.  As  to  the  land  used  for 
agricultural  purposes,  if  such  land  had  a 
greater  value  for  mining  purposes  than  agri- 
cultural purposes,  the  same  rule  would  apply 
as  in  the  ease  of  the  other  land,  but  if  more 
valuable  for  agricultural  purposes,  and  it  waa 
absoutely  destroyed  for  such  purposes,  the 
value  of  the  land  is  the  proper  measure. — 
Salstrom  v.  Orleans  Bar  Gold  Mining  Co., 
153  CaL  551,  96  Pac.  298. 

Where  the  means  of  measurement  agreed 
upon  were  rendered  unavailable  by  reason  of 
the  ore  mined  being  under  water,  plaintiffs 
had  the  right  to  show  bv  other  means  the 
quantity  of  ore  mined  and  left  in  the  chutes 
unhoisted. — Ward  v.  Eastwood,  8  Cal.  App. 
437,  86  Pac.  742. 

Where  there  was  evidence  that  all  of  the 
plaintiffs  were  equal  partners  in  the  net  pro- 
ceeds of  their  mining,  each  man  to  be  paid 
according  to  the  time  he  worked,  less  his 
share  of  expenses,  the  fact  that  a  statement 
waa  handed  the  defendants  showing  the 
amount  due  to  each,  and  that  by  agreement 
between  them  each  was  to  be  paid  sepamtely, 
is  not  material,  where  there  was  no  demurrer 
for  misjoinder  of  the  plaintiffs,  and  all  of 
them  had  been  recognised  by  the  defendants 
as  working  under  the  contract  alleged  in  the 
complaint. — Ward  v.  Eastwood,  3  Cal.  App. 
437,  86  Pae.  74a. 

In  an  action  or  services  rendered  by  plain- 
tiffs under  an  agreement  proved  and  found 
that  plaintiffs  were  to  mine  quarta  rock  for 
defendants,  and  to  place  it  in  the  chutes 
ready  for  hoisting,  at  a  fixed  rate  per  ton, 
and  that  defendants  were  to  hoist  the  same, 
to  measure  it  at  two  buckets  to  the  ton,  and 
to  pay  in  a  succeeding  month  for  all  ore  mined 
in  the  preceding  month,  and  to  keep  the  mine 
free  from  water,  it  is  no  defense  to  a  recov- 
ery by  plaintiffs  for  ore  mined  and  left  in  the 
chutes  unhoisted  that  the  hoisting  of  the  same 
by  defendants  was  rendered  impossible  by 
heavy  rains,  and  that  the  mine  was  flooded  "by 
the  act  of  God."— Ward  v.  Eastwood,  3  Cal. 
App.  437,  86  Pac.  742. 

Injunction  against  removal  of  subjacent 
support  by  mining.  16  L.  B.  A.  (N.  S.) 
851. 

When  does  statute  of  limitations  com- 
mence to  run  against  action  for  injury 
to  surface  bv  mining  operations  or 
other  excavations.  28  L.  B.  A.  (N.  S.) 
805. 
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6ee  Ckmftasion  of  GkMkUi. 
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Effect  of  rights  of  appropriator.    See  Watora 
and  Watereounea^  S 17* 
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a  DAKAOE& 

See  DaniAgei,  §  sa. 


MINIMXTM  RATES. 

Bight  of  light  or  water  company  wboee 
rates  are  fixed  by  public  authorities  to 
estabUsh.    26  L.  B.  A.  (N.  S.)  1109. 


BONINO  0LAIM8. 

See  Warn  and  Mineraia. 

MININO  COMPANIES. 

See  Mines  and  MineraJa,  §§85-90. 


MININO  CORPORATION. 

See  Mines  and  Minerals,  §§  110-112. 

Bight  of  foreign  company  to  engage  in 
mining.    24  L.  B.  A.. 327. 

Bight   of   corporation  to   locate   mining 
claim.    7  L.  B.  A.  (N.  S.)  816. 


MININO  PARTNERSHIPS. 

See  Mines  and  Mfnarals^  §§  80-64. 


MINISTER  OF  THE  GOSPEL. 

See  BeUgions  Societies. 

As  public  officers.    17  L.  B.  A.  245. 

Bequest   for   support   of.    14  L.   B.   A. 

(N.  8.)  94. 

Character  of  occupation  of  premises  by 
ministers.    4  L.  B.  A.  (N.  8.)  713,  721. 

Going  to  another  state,  county,  or  die* 
trict  to  preach  as  effecting  change  of 
domicile  or  residence.  22  L.  B.  A. 
(N.  S.)  996. 

Ignorance  that  parties  to  marriage  are 
under  age  as  defense  to  prosecution 
for  officiating  at  the  marriage.  29  L. 
B.  A.  (N.  S.)  604. 

Imputation  on  clergyman  as  libel  or 
slander.    20  Ann.  Gas.  718. 

Injunctive  relief  affecting.  3  Ii.  B.  A. 
(N.  S.)  854. 

Liability  for  salary  of  generally.  38  L. 
B.  A.  687. 

Oral  promise  by,  to  one  conveying  land 
to  him  to  hold  in  trust  as  giving  rise 
to  constructive  tmst.  39  L.  B.  A. 
(N.  S.)  924. 

Bight  to  remove  minister  summarily.  15 
L.  B.  A.  96. 

Sending  for  as  evidencing  sense  of  im- 
pending death  at  time  of  dying  decla- 


rations.   56  L.  B.  A.  415;  30  L.  B.  A 
(N.  S.)  898. 

Validity  of  general  bequest  for  educs- 
tion  and  support  of  ministry.  37  L. 
B.  A.  (N.  S.)  1004. 


MINISTERIAL  ACTS. 

Beview    of,    by    certiorarL    See   Osrttoizl, 
§28. 


MINISTERIAL  FUNCTIONS. 

Of  judges.    See  Judges^  §  29. 

MINISTERIAL  POWER. 

Of  court  commissioners.    See  Oonrt  Gonmds- 
sionen^  §1. 

Power  of  legislature  to  confer  on  courts.    See 
Oonstltntional  Law;  §  84. 

MINORITY. 

Computation  of.    See  Ikifants,  §1. 
Minority  of  children  as  measure  of  duration 

of   probate   homestead.    See   Homesteidfl» 

§131. 

When  minority  terminates.    See  Msjoiity. 

Ignorance  of  minority  of  person  to 
whom  liquor  is  sold.  25  L.  B.  A. 
(N.  S).  669,  801. 

Injunctive  relief  to  minority  of  chnreh 
members.    3  L.  B.  A.  (N.  S.)  872. 

Bights  of  minority  of  church  memberi 
on  withdrawal  of  local  church  socie^ 
from  general  body.    32  L.  B.  A.  92. 

MINORITY  ST00KH0LDEB8. 

of.    See  Ooxporatloii%  §191. 


MINOR& 

See  Xnfsnta. 

Contributing  to  delinquency  of. 
nils  Court  Law,  §§  6-7. 


Bee  J^f*- 


MINnTE-BOOK. 

As   proper    place    to    enter   judgment  See 
Jndgment^  §189. 


MINUTES. 

Of  county  boards.    See  Ocmntiss,  §41 

Of  proceedings  of  city  counciL    ftee  Wa^ 
pal  Coxporatlons,  §  66b 
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MUrUTES  OF  OOUST. 

Am  part  of  record  on  appeal.  See  Appeal 
and  Bnrar,  §  608;  Criminal  liaw,  §  668. 

Amendmeat  and  eorrection  of  minuteB  of 
court  in  criminal  casoB.  See  Oriminal  Law, 
§829. 

Motion  for  new  trial  on  minntee  of  court. 
See  New  Ttlal,  §§94-07. 

Bight  to  appeal  from  order  refusing  to  cor- 
rect.   See  Oriminal  Law,  §619. 


MINUTES  OF  STENOOBAPHEB. 

Impeachment  of  enrolled  bill  by.  40  L. 
B.  A.  (N.  8.)  32. 

Bight  of  indicted  person  to  inspect  min- 
utes of  grand  jury.  27  L.  B.  A. 
(N.  S.)  558. 

Bight  of  jury  to  have  read  to  them.  21 
L.  B.  A.  (N.  8.)  931.' 

Use  before  grand  jury  of  minutes  taken 
by  magistrate.    28  L.  B.  A.  320. 


MntBOBS. 

ICrrors  as  personalty  or  realty.    1  Ann, 
Caa.  687. 


mSADVENTUBE. 

Homicide  by.  1  L.  B.  A.  (N.  8.)  991; 
8  L.  B.  A.  (N.  S.)  719;  8  L.  B.  A. 
(N.  S.)  1154. 


HI8APPB0PBIATI0N. 

See  Embeszlement. 

Aa  grounds  for  disbarment  of  attorney.    See 

Attorney  and  Client,  §  32. 
By  directors  of  savingi  banks.    See  Banks 

and  Banking,  §  111. 
"By     corporate     officers.    See     Coiporatiene, 

§§299-818. 

Of  special  deposit  by  bank  or  officer. 
32  L.  B.  A.  775. 


MISBEHAVIOB. 

Bifect  of  passenger's  misbehavior  on  car- 
rier's liability  for  assault  by  employee. 
14  L.  B.  A.  738. 


mSBBANDINO. 
Of  food.    See  Food. 

MISOALOULATION. 

As  excuse  for  contributory  negligence  of 

£erson  injured  by  defect  in  street.    81 
,.  B.  A.  (N.  S.)  653. 


MI80ABBIAOE. 

Oifense  of  causing  or  attempting  to  cause. 
See  Abortion. 

Measure  of  damages  for.  32  L.  B.  A. 
142;  3  L.  B.  A.  (N.  S.)  49;  17  L.  B.  A. 
(N.  8.)  594;  22  L.  B.  A.  (N.  8.)  1073; 
23  L.  B.  A.  (N.  S.)  345;  24  L.  B.  A. 
(N.  S.)  1159. 


mSCEQENATION. 

Conflict  of  laws  as  to.    57  L.  B.  A.  167. 

Conflict  of  laws  as  to  marriage  between 
members  of  different  races.  43  L.  B. 
A.  (N.  S.)  358. 

Effect  of  repeal  of  statute  prohibiting 
after  commencement  of  cohabitation 
between  white  person  and  negro.  3 
L.  B.  A.  (N.  8.)  247. 

Legislative  power  to  forbid.  2  L.  B.  A. 
(N.  S.)  532. 

Statute  prohibiting  intermarriage  of 
white  and  colored  persons,  as  a  denial 
of  equal  privileges  and  immunities. 
14  L.  B.  A.  580. 

Who  is  negro,  mulatto,  or  person  of  color 
within  statute  not  specifically  defin- 
ing the  same.  31  L.  B.  A.  (N.  S.) 
180. 

msuuiEF. 

See  Malieloae  Mlaciaef . 


MISOONDUCT. 

Expulsion   of  pupil  for.    See    fldloola    and 
Bcliool  Districts. 

As  ground  for  disbarment  of  attorney. 
19  L.  B.  A.  (N.  8.)  892. 

Attorney's  right  to  withdraw  from  suit 
because  of  client's  misconduct.  35  L. 
B.  A.  (N.  8.)  960. 

Causing  trespasser  to  jump  from  moving 
wagon  as  actionable  misconduct.  31 
L.  B.  A.  (N.  8.)  1064. 

Effect  of  misconduct  of  spectator  during 
criminal  trial.  12  L.  B.  A.  (N.  8.) 
98. 

Effect  of,  on  question  of  desertion  by 
spouse  leaving  because  of  other 
spouse's  misconduct.  39  L.  B.  A. 
(N.  8.)  1123,  1126. 

Liability  of  corporate  directors  for  mis- 
conduct of  executive  officers  and  em- 
ployees.   55  L.  B.  A.  756. 

Marital  misconduct  of  one  spouse  as 
avoiding  gift  to  other  spouse.  35 
L.  B.  A.  (N.  8.)  124. 

Beeeiver's  right  to  be  indemnified  for 
costs  of  defending  action  charging 
him  with.    2  B.  B.  C.  423. 

Bight  of  court  to  set  aside  award  in  emi- 
nent domain  for  misconduct  of  com- 
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missionen    or    Jnron.    27    L.    B.    A* 

(N.  a)  567. 

Eight  to  reject  pMsenger  boeauM  of,    4ft 
L.  B.  A.  (N.  8.)  820. 


mSOONDUOT  OF  001TN8EL. 

At  ground  for  new  triaL    Boo  CMmial  Law, 
§606;  New  Ttlia,|lt. 


MISDESOBIPnOH  OF  PA&TIE8. 

Bee  Partl8ii^§ML 


iKiill: 


lonoN. 


Carrier's  liability  for  miodireetiom  of 
passenger  by  employee.  2  L.  B.  A. 
(K.  &)  110;  24  L.  B.  A.  (N.  8.)  U78. 


mSOONDUOT  OF  OOUBT. 

Preswnption  that  improper  eondnet  of 
oonrt  in  trial  of  eriminal  ease  pro- 
jndieially  affected  the  joxr.  Aan.  Oat. 
U13C,  1257. 


maooNDnoT  of  judge. 

At  ground  for  equitable  relief  against  judg- 
ment.   See  Judgment^  §  296> 

As  ground  for  new  trial.  Bee  Orindnal  iMW, 
1688;  New  Tslal,  §  14. 

Judges  of  election.    See  Etocttona,  §  2S. 


MISFEA8AN0B. 

Criminal  responsibility  of  eorporatiou 
for.    2  B.  B.  C.  233. 

EiFeet  of  yerdiet  for  serrant  in  action 
against  master  and  serrant  for  latter*! 
misfeasance.  9  L.  B.  A.  (N.  S.)  880; 
80  L.  B.  A.  (N.  3.)  404. 

Liability  of  agent  or  servant  to  third 
persons  for.    25  L.  B.  A.  (N.  S.)  346. 

Liability  of  corporate  directors  for.  55 
L.  B.  A.  657. 

Negligence  or  unskilfulneso  at.  12  L^ 
B.  A.  (N.  8.)  924. 


msooimnoT  of  jtteoss. 

At  ground  for  new  trial  in  criminal  eatfli. 

See  Oriminal  Law,  $§  G8<^-M4. 
In  general    Bee  OSriiotnal  X*w,  §§  472-48Sb 


mSOONDUOT  OF  PASTNEBS. 

Constituting  grounds  for  dissolution  of  Arm* 
Bee  Partaentalpk  §  104. 

Forfeiture  of  compensation  by  partnef 
by.    17  L.  B.  A.  (N.  8.)  416. 

Bigbt  to  compensation  because  of  co- 
partner's misconduet.  17  L.  B.  A. 
(K.  &)  895. 


MUBDEUVEBT. 

Liability  of  carrier  for  misdeliyery  of  goodi. 
8eoOantaa,§§25,2a. 


UarODIDEB  OF  OAU^ 

See  Aetfon;  E«iitly,S79. 

Necessity  for  objection  in  lower  court  to  ob* 
tain  review  of.  See  Appeal  aad  Bm^ 
§256. 


HX8J0INDER  OF  PAETIE8. 

As    ground    for    abatement    of    suit.     6ss 

Abatemsnt  aoA  Beviv«l,§40. 
In  civil  actions.    Bee  Bqultgr,  §  80;    Piztisi^ 

39  eoji   Wm» 


mSLEADIMO  nVSTBVOnOHE 

In  civil  easee.    See  Tilal,§100. 

In  eriminal  oMet.    See  Chlttlaai  LawJM. 


IK1I 


^EMEANOBS. 

See  Orifldiial  Law,§6w 

Arrest  for,  generally.    Bee  Azreet 

Homicide   by   oi&cer   in   making   arrest 


for.    8  L.  B.  A.  534. 

Homicide  in  attempting  to  prevent.    07 
L.  B.  A.  536. 

Homicide   in  commission  of .    68  L.  B. 
A.  379. 


IK1I 


In  will. 
8.)  948 


ESOBIPnON. 

16  L.  B.  A.  821;  6  L.  B.  A.  (N. 


MI8LEADIN0  TE8IIM0HT. 

Materiality  of  evidence  tending  to  eeaftft 
or  mislead.   8ee  Brldnoe,  §  14& 


aoehent. 

Liabili^  of  corporate  oflleera  for.    See  Oof* 
poratient,  §  817. 


mSNOMEB. 

Appearance    as    waiver    of    misnomer.  00* 

Appearance,  §  40. 
Of  accused  in  verdict.    Bee  CWtntasl  XMr» 

§488. 


J 
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Of    eoxporattoB  la    e«atrftet.    See   Ooryon- 

tftttnsiSara. 

pf  deyifiee  or  legatee  in  will.    See    WIU^ 

S857. 
Of    parties   in   jndgments.     See   Jidgmint» 

§168. 
Of  parties  to  eivil  actions.    See  Partleiv§60« 


MISQUOTATIONS. 

Bight   of  shipper   where   earrier   ii%^* 

Smily  misquotes  rate  which  has  beien 
ed  or  published  as  required  by  stat- 
ute.   S6  L.  B.  A.  (N.  &)  891. 


mSBSPBinaiTATIOH. 


Fxmod   and   Deceit^  S§  16-20. 

As   defense   to    mortgage   foreclosure.     See 

Mortgages,  1 197. 
As   ground  for  rescission  of  contract.    See 

Oontractt,  §  194. 
As  ground  for  rescission  of  subscription  to 

corporate  stock.     See  Oorporaiklons,  §  88. 
As    to    title   as   ground   for   cancellation  in 

equity.    See  OuceUattoa  of  Tm^tnmi&atMf 

Effect    on    validity    of    contract.    See  Oon- 

tractSy  §56. 
Effect  on  validity  of  sale.    See  8alM,§9. 
In  contract  to  sell  land.     See  Vendor  and 

.Purchaser,  §  9. 
Which    will    invalidate    deed.    See    ]>eeds, 

§§7SS-74. 

Effect  of  false  representations  on  lia- 
bility under  jpolicy  of  burglary  insur- 
ance.    Ann.  <jas.  1913G,  1179. 

False  statement  by  vendor  of  intention 
to  make  improvement  affecting  prop- 
erty sold  as  fraud  suiBeient  to  avoid 
contract  of  sale  or  deed.  Ann.  Cas. 
1914B,  862. 

In  the  sale  of  real  property,  measure  of 
damages  for.     123  Am.  St.  Bep.  776. 

Indirectly  made  to  the  complaining 
party,  liability  for.  85  Am.  St.  Bep. 
868. 

liability  of  vendor  of  realty  for  false 
representations  innocently  made. 
Ann.  Gas.  1913C,  63. 

Heasnre  of  damages  for  misrepreeenta- 
tion  as  to  value  of  goods  sold.  Ann. 
Cas.  1913E,  274. 

Hisrepresenting  as  avoiding  composi- 
tion with  creditors.  Ann.  Oas.  1914Ay 
843. 

Misrepresentation  by  party  to  contract 
as  available  to  assignee  of  contract. 
Ann.  Cas.  1912A,  1124. 

Bight  of  grantor  to  cancellation  of  deed 
on  ground  of  misrepresentation  by 
grantee  as  to  condition,  value,  etc.,  of 
property.    Ann.  Cas.  1912A,  405.  ' 

Statements  of  vendors  which  do  not 
amount  to.     15  Am.  Bep.  882. 

YX  OsL  Diffwt— aea 


HISBOUTIirO. 

Loss  or  damage  from,  due  to  initial  car- 
rier's own  negligence  or  breach  of  con- 
tract.   81  L.  B.  A.  (N.  8.)  85. 


MIS8IN0  WILLS. 

Evidence  to  estoblish.    38  L.  B.  A.  488. 

MISSIONS. 

Validity  of  bequest  for.    87  L.  B.  A.  (N. 
&)  1006. 


IQSSPELLINO. 

la  wins.    8eeWlll%§282. 

Effect  of  misspelling  name  of  person 
whoso  signature  is  charged '  to  have 
been  forged.    27  L.  B.  A.  W.  S.)  1008. 


MISSTATEMENT. 
See  Fnod  and  Dooeit 

MISTAKE. 

Admissibility  of  parol  evidence  to  show.    See 

BTldenet,  §  424. 
Annexation   of   personalty   to    realty   under 

mistake  as  to  ntle.'  See  FIztnree,  §  4. 
As  constructive  fraud.    See  Fraud  and  X>oc«it» 

§13. 
As  ground  for  cancellation  in  equity.     See 

OaaoeUation  of  Instnunents*  §  2. 
As    ground    for    reformation    of   instrument. 

See  Beformartlon  of  Instruments. 
As  ground  for  relief  from  contract  generally. 

See  Contracts,  §  198. 
As  ground  for  relief  from  judgment  by  de- 
fault.   See  Judgment,  §  262  ot  seq. 
As  ground  of  equitable  relief,  generally.    See 

Equity,  §§  5-8, 
As  ground  for  rescission  of  contract.     See 

Contracts,  §  19S. 
As  invalidating  deed.    See  Deeds,  §  69. 

As  to  identity.    See  Idantity  and  Idenittdca- 

tlon. 
Effect  of  mistake  as  to  cause  of  action  on 

running    of    statute    of    limitations.      See 

limitation  of  Actions,  §66. 
Effect  on  election  of  remedy.    See  Election  of 

Bemedies,  §§  8,  9. 
Effect  on  validity  of  compromise.    See  Oom- 

pranise  and  SottlomeiLt,  §  6. 
Effect  on  validity  of  contract.  See  Contracts, 

§54. 
Effect  on  validity  of  promissory  note.     See 

Bills  and  Notes,  §56. 
In   arriving   at   verdiot   as  ground   for  new 

trial.    See  Criminal  Xaw,  §  537. 
In  contract  of  suretyship.    See  Principal  and 

Surety,  §  9. 
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In  writing,  grammar  or  speUinf  in  itatatea. 

Bee  Statutes,  §77. 
In  writing  or  grammar  in  wiHi.    See  WUliy^ 

§2S2. 
Of  counsel  aa  exenie  for  default.    See  Jndg- 

meiit^  §  06. 
Of  eounsel  as  ground  for  eontinuance.     See 

Ooiitlniiaiice,§7. 
Of  party  as  exense  for  default.     See  Jndg- 

iiientk§92. 
Of  testator  in  provisons  of  will.    See  Wills, 

§60. 
Becovery  back  of  money  paid  under  mistake. 

See  Aarampalt,  note  references. 
Becovery  of  payments  made  by  mistake.    See 

Payment,  §  38. 
Belief  for  excusable.    See  AetfOB,  §  112. 

Bight  to  reinstatement  of  mortgage  dii- 
charged  by  mistake.    See  Mortgage^  VII. 

Surrender  of  note  by  mistake.  See  BQll  and 
Notes,  §  271. 

With  respect  to  liquor.  See  Itetofflrtatlng 
Uqnor,  §  83  et  seq.  • 

• 

As  affecting  compromise.     85  L.  B.  A. 

(K.  S.)  300. 

At  affecting  liability  of  directors  for  acts 
in  excess  of  their  power.    55  L.  B.  A« 

758. 

As  affecting  question  whether  commercial 

?aper  operates  as  payment  of  debt.    85 
..  B.  A.   (N.  8.)   75. 

At  affecting  statute  of  limitations.  11 
li.  B.  A.  (N.  S.)  1101;  21  L.  B.  A.  (N. 
S.)  050. 

At  defense  against  action  on  assessment 
by  mutual  Ire  insurance  companies.  38 
L.  B.  A.  401. 

As  ground  for  enforcement  in  equity  of 
grantee's  oral  promise  to  grantor  to 
hold  in  trust.    30  L.  B.  A.  (N.  S.)  028. 

As  ground  for  injunction  against  judg- 
ment. 30  L.  B.  A.  362,  560,  707;  81 
L.  B.  A.  750. 

As  ground  for  relief  from  a  voluntary 
trust.    10  L.  B.  A.  767. 

As  to  identity  of  payee  or  indorser  of 
bill  or  note.    17  L.  B.  A.  (N.  S.)  514. 

As  to  identity  of  person  libeled  or  slan- 
dered.   47  L.  B.  A.  (N.  S.)  240. 

As  to  law  of  another  state  or  country  as 
one  of  law  or  of  fact.  46  L.  B.  A.  (N. 
S.)   174. 

As  to  name  of  juror  in  criminal  ease  at 
ground  for  arrest  of  judgment  new 
trial,  or  reversal.  47  L.  B.  A.  (N.  S.) 
714. 

As  to  quantity  of  land  conveyed,  right  to 
relief  from.    4  L.  B.  A.  525. 

As  to  state  of  account  or  amount  due 
as  ground  for  release  from  compromise 
agreement.    46  L.  B.  A.  (N.  8.)  270. 

As  to  strength  of  claim  for  damages  by 
one  electing  to  accept  benefits  out  of 
relief  fund.     11  L.  B.  A.  (N.  S.)  102. 

Accepting  bid  with  knowledge  of  mis- 
take as  to  subject  matter.  43  L.  B.  A. 
(N.  S.)  654. 


Adverse  pottetsion  due  to  Ignorance  or 
mistake  as  to  boundary.  21  L.  B.  A. 
820;  38  L.  B.  A.  (N.  S.)  023.  , 

Admissibility  of  parol  evidence  to  show 
mistake  in  fire  insurance  contract. 
Ann.  Gas.  1014C,  74. 

Alteration  of  note  by.    85  L.  B.  A.  467. 

Alteration  of  instrument  to  correct  mis- 
take as  to  date.    32  L.  B.  A.  (N.  S.) 

517. 

Alteration  of  instrument  to  correct  mis- 
take in  designation  of  party.  31  L.  B. 
A.  (N.  S.)  127. 

Avoidance,  for  mistake,  of  release  of 
claim  for  personal  injuries.  L.  B.  A. 
1016B,  776. 

Burden  of  proof  as  to.    5  Lu  Bb  A.  159. 

Canceling  or  correcting  writings  because 
of.     117  Am.  St.  Bep.  227. 

Carrier's  liability  to  bona  fide  holder  on 
bill  of  lading  issued  by  mistake  of 
agent  without  delivery  of  any  goods 
to  carrier.    22  L.  B.  A.  (N.  S.)  828. 

Character  of  evidence  to  show.    5  L.  B. 

A.  150. 

Commercial  paper  given  by  mistake   as 

Sayment   of   partnership   debt.     35    Lb 
L  A.  (N.  S.)  54. 

Conclusiveness  of  stated  or  settled    ae- 
,  count  containing  inaccuracy  or  error  in 
*  method    of    mathematical    calculation. 
23  L.  B.  A.  (N.  S.)  787. 

Correcting  by  second  deed  mistake  in 
name  of  grantee  in  first  deed.    44  Lu 

B.  A.  (N.  8.)  850. 

Does  wrongful  appropriation  of  money  re- 
ceived through  mistake  constitute  em- 
bezzlement.    10  L.  B.  A.  (N.  S.)  371. 

Duty  to  passenger  on  wrong  car  or  train 
by  his  own  mistake.  3  L.  B.  A.  (N.  S.) 
688;  28  L.  B.  A.  (N.  S.)  611. 

Effect  of  alteration  of  date  of  note  to 

correct  mistake.    32  L.  B.  A.  (N.  S.) 

517. 
Effect  of  decision  of  architect,  engineer, 

or    umpire    in    case    of.    1    L.    B.    A. 

(N.  8.)  1050. 

Effect  of  deed  of  land  in  adverse  posses- 
sion, made  to  correct  mistake  in  prior 
deed.    35  L.  B.  A.  (N.  8.)  743. 

Effect  of  honest  mistake  in  answer  as  to 
health  of  insured  warranted  by  him  to 
be  true.     15  L.  B.  A.  (N.  8.)  1277. 

Effect  of  misnaming  estate  in  granting 
letters.     46  L.  B.  A.  (N.  8.)  274. 

Effect  of  misspelling  name  of  person 
whose  signature  is  charged  to  have 
been  forged.    27  L.  B.  A.  (N.  S.)  10O3. 

Effect  of  mistake — As  to  price  on  meet- 
ing of  minds  in  contract  for  sale  of 
personalty.     32  L.  B.  A.  (N.  S.)  433. 

-  In  conveyance  on  notice  of  title 
from  possession  of  land.  13  L.  B.  A« 
(N.  8.)  81, 


lOBTAKB. 
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In  conrMs  and  distmneM  in  deMrip> 
tion  of  mining  claims.  7  L.  B.  A* 
(N.  S.)  838. 

—  In  middle  initial  of  name  in  legal 
proeeedings.     Ann.  Cas.  1912B^  601. 

In  name  of  payee  in  negotiable  in- 
strnment.    22  L.  B.  A.  (K  8.)  506. 

On  aeeount  stated.    27  L.  B.  A.  818. 
-^—  On  right   to   speeiile  perf ormanes. 
15  L.  B.  A.  (N.  8.)  81. 

Effect  of  retaining  goods  after  notice  of 
mistake  in  quoted  price.  15  L.  B.  A« 
(N.  8.)  368. 

Effect  of  ihipper's  mistake  on  passing  of 
title  by  delivery  to  carrier.    22  L.  B. 

A.  417. 

Effect  of  snmmons  or  notice  to  person  by 
wrong  initial.    15  L.  B.  A.  (N.  8.)  129. 

Bqnitable  relief  against  forfeiture  of  es- 
tate due  to  mistake.    69  L.  B.  A.  849. 

Estoppel  to  enforce  contract  of  surety- 
ship or  guaranty  released  through  mis- 
take.    13  L.  B.  A.  (N.  8.)  576. 

Evidence  of  mistake  as  admissible  in 
mitigation  of  damages  in  action  for 
false  imprisonment.  Ann.  Cas.  I914A9 
1019. 

False  statements  mistakenly  made  as  to 
title  to  real  property  as  fraud.    28  L. 

B.  A.  (N.  8.)  204. 

In  amount  of  mechanics'  lien.  29  L.  B» 
A.  (N.  8.)  806. 

In  description  of  property  as  affecting 
record  of  instrument  relating  to  real 
property.    L.  B.  A.  1916A,  630. 

In  marking  of  ballot  by  official.    47  L.  B. 

A.  810. 

In  name  of  estate  in  panting  letters  of 
administration.  46  L.  B.  A.  (N.  8.) 
274. 

In  name  or  description  in  writ  or  process. 
11  L.  B.  A.  (N.  8.)  676;  15  L.  B.  A. 
(N.  8.)  129;  28  U  B.  A.  (N.  8.)  436; 
40  L.  B.  A.  (N.  8.)  567;  42  L.  B.  A. 
(N.  8.)  151. 

In  wills.  16  L.  B.  A.  821;  6  L.  B.  A. 
(N.  8.)  943. 

Ignorance  of  identity  of  purchaser  as 
warranting  denial  of  specific  perform- 
ance of  contract  for  sale  of  realty  or 
cancellation  of  deed.  Ann.  Cas.  1912C| 
750. 

Killing  of  dog  by.    15  L.  B.  A.  252. 

liarceny  of  money  or  property  delivered 
by  mistake.    52  L.  B.  A.  136. 

Levy  of  assessment  by  mistake;  reme- 
dies.   12  L.  B.  A.  618. 

Liability  of  attorney  to  client  for.  52 
L.  B.  A.  883. 

Liability  of  carrier  for  charging  exces- 
sive fare  through  mistake.  44  L.  B.  A« 
(N.  8.)  282. 

Liability  of  carrier  for  placing  white  per- 
son in  ear  for  colored  persons.     2  L. 

B.  A.  (N.  8.)  1108. 


IdabUity  of  connecting  carriers  for  de- 
taLaing  freieht  because  of  mistake  as 
to  amount  due.  6  L.  B.  A.  (N.  8.) 
1054;  32  L.  B.  A.  (N.  8.)  189. 

Liability  of  newspaper  proprietor  for 
mistakes  resulting  in  libeL    26  L.  B.  A. 

781. 

liability  of  registrar  of  deed  for  mistake 
in  registering  or  indexing  instrument 
affecting  title  to  reaJ  property.  23  L. 
B.  A.  (N.  8.)  127. 

Liability  of  surveyor  for.  38  L.  B.  A. 
(N.  8.)  1043. 

Libel  by  publication  of  photograph  as 
that  of  another  person.  6  L.  B.  A.  (N. 
8.)  919. 

Measure  of  damages  where  one  purchases 
goods  in  reliance  on  a  misquotation  of 
price  in  telegram.  46  L.  B.  A.  (N.  8.) 
412. 

Ifistake  as  to  name  of  juror  in  criminal 
case  as  ground  for  arrest  of  judgment, 
new  trial,  or  reversaL  47  L.  B.  A.  (N. 
8.)  714. 

Mistake  of  testator  as  to  extent  of  his 
property  as  evidence  of  want  of  testa- 
mentary capacity.  Ann.  Cas.  1914A, 
478. 

Mistaken  identity  as  justification  for  as- 
sault.    67  L.  B.  A.  565. 

Necessity  for  reforming  insurance  policy 
before  recovery  in  case  of.  2  L.  B.  A. 
(N.  8.)  548. 

Of  servant,  as  to  extent  of  iniuries  re- 
ceived by  him  for  which  he  has  given 
a  release.  11  L.  B.  A.  (N.  8.)  201;  48 
L.  B.  A.  (N.  8.)  449. 

Of  servant  executing  release  on  receiving 
benefits  of  relief  fund.  11  L.  B.  A.  (N. 
8.)  198. 

Parol  proof  of.  5  L.  B.  A.  158;  6  L.  B. 
A.  838;  16  L.  B.  A.  321;  6  L.  B.  A. 
(N.  8.)  943;  18  L.  B.  A.  (N.  8.)  616. 

Parol  evidence  rule  as  affected  by  waiver 
or  estoppel  in  case  ox  mistake  of  agent 

Sreparing  application.    16  L.  B.  A.  (N. 
.)  1233. 

Passenger's  duty  to  pay  fan  where  a  mis- 
take has  been  made  by  an  employee  of 
carrier  in  issuing  the  ticket.  14  L.  B. 
A.  (N.  8.)  464. 

Perjury  in  statements  involving  matters 
of  opinion  or  belief  under  mistake  of 
law.    25  L.  B.  A.  (N.  8.)  657. 

Possession  by  mistake  of  one  intending 
to  claim  only  to  true  boundaries  ad- 
verse possession.  Ann.  Cas.  1912A, 
450. 

Possession  taken  under  mistaken  belief 
that  land  is  part  of  public  domain  as 
adverse  to  true  owner.  31  L.  B.  A.  (N. 
8.)   153. 

Bef ormation  of  insurance  policy  for  mis- 
take of  soliciting  agent.  11  L.  B.  A. 
(N.  8.)  857. 

Befusal  of  connecting  carrier  to  surren- 
der freight^  induced  by  a  mistake  as  to 
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the  rata  due  or  m  to  the  repayment 
of  eliarters,  ae  a  eonTereioa.  6  lU  B.  A. 
(N.  8.)  1048. 

Belease  of  mortgage  by  mistake.  5B  L. 
B.  A.  788. 

Belief  from  mistake  ia  award.    11  L.  B. 

A.  624. 

Belief  from  mistake  of  law  at  to  com- 
promise and  settlement.  28  L.  B.  A. 
(N.  B.)   841. 

Belief  from  purchase  at  auction  on 
ground  of  mistake.  34  L.  B.  A.  (N. 
8.)  927. 

Belief  of  purchaser  in  case  of  mntoal 
mistake  in  quantity  of  land  sold.  11 
L.  B.  A.  376. 

Bescission  because  of  mistake  as  to  ex- 
tent of  grantor's  title  to  land.    15  L. 

B.  A.  (N.  a.)  1039. 

Bescission  or  cancellation  of  instrument 
for  negligent  mistake  nt  one  party. 
Ann.  Gas.  1913A,  432, 

Betention    of    policy    of    insurance  as 

waiver    of    mistake    as    to    terms  of 

poticy.  67  L.  B.  A.  705:  88  L.  B.  A. 
(N.  S.)  787. 

Bight  of  bank  to  recover  amount  paid  on 
check  in  ignorance  of  insolyeney  of 
drawer  who  was  indebted  to  it.  33 
L.  B.  A.  (N.  8.)  963. 

Bight  of  bank  to  recover  amount  paid 
on  check  or  other  paper  drawn  upon 
it,  paid  by  it  under  mistaken,  belief 
that  there  were  sufficient  funds  to 
meet  it.  23  L.  B.  A.  (N.  8.)  1092;  33 
L.  B.  A.  (N.  8.)  1023. 

Bight  of  creditor  to  attack  a  judgment 
against  debtor  in  favor  of  another 
creditor  on  ground  of.  29  L.  B.  A. 
(N.  8.)   1190. 

Bi^ht  of  grantee  in  possession  to  ques- 
tion  grantor's  right  to  collect  purchase 
money  in. case  of.  21  L.  B.  A.  (N.  8.) 
395. 

Bight    of    shipper   where    carrier    negli* 

fently  misquotes  rate  which  has  been 
led  or  published  as  required  by  stat- 
ute.   33  L.  B.  A.  (N.  8.)  391. 

Bight  to  equitable  relief  on  account  of 
mistake  as  to  law  of  foreign  state  or 
jurisdiction.     Ann.  Gas.  1914G,  1264. 

Bight  to  impeach  own  witness  in  case  of. 
21  L.  B.  A.  424. 

Bight  to  recover  interest  on  money  paid 
by  mistake.    Ann.  Gaa  1913B,  1259. 

Bight  to  reinstatement  of  mortgage  re- 
leased or  discharged  by  mist^e.  26 
L.  B.  A.  (N.  8.)   816. 

Bights  and  liabilities  under  contract  for 
sale  of  personalty  as  affected  by  a  ven- 
dor's mistake  in  fixing  price.  23  L.  B. 
A.  (N.  8.)  1109. 

Bule  that  payment  voluntarily  made  un- 
der no  mistake  of  fact  cannot  be  re- 
covered as  applicable  to  unauthorized 
payment  by  public  officer.  Ann.  Gas. 
1913B,  651. 


Seller's  mistake  as  to  idaatity  of  vendee, 
as  affecting  the  pisshtg  of  the  titis  to 
the  goods  sold.  13  L.  B.  A  (N.  a) 
413. 

Servant's  misconception  as  to  the  legsl 
effect  of  a  release  from  an  injory  re- 
ceived by  him,  the  contents  of  whi^ 
is  known  to  him.  11  L.  B.  A  (N.  8.) 
198. 

Specific  performance  as  affected  by  vet- 
dor's  ignorance  of  race  or  character  of 
purchaser.    32  L.  B.  A.  (N.  8.)  125. 

Telegraph  company's  duty  as  to  diseoyer- 
ing  sendee  in  case  of  misteke  ia  ad- 
dress.   22  L.  B.  A.  (N.  8.)  767. 

Validity  of  promise  to  remedy.  5S  L.  B. 
A.  358. 

iValidity  of  tax  sale  when  nonpaymeat  ii 
due  to  mistake  or  negligence  of  tax 
officers.    20  L.  B.  A.  487. 

Who  must  bear  loss  when  cheek  or  hiO 
is  issued  or  indorsed  to  impostor.  50 
L.  B.  A.  75;  17  L.  B.  A.  (N.  &)  514; 
88  L.  B.  A.  (N.  8.)  1111. 


MISTAKE  OF  FACT. 

Jurisdiction  of  equity  to  relieve  parties  from 
effects  of.    See  Equity,  §§  5-7. 

In   award   of   arbitrators.    See  Altftnlin 
8iid  Award,  §  37. 

Jurisdiction  of  equity  to  relieve  parties  froa 
effects  of.    8ee  Sqnitsr,  §  8. 


MISTAKE  OF  LAW. 

As  ground  for  relief  in  equity.    See  Bt>ttli 

Sl;  JtotonM.  §4a. 


As  to  gift  to.  11  L.  B.  A.  (N.  8.)  554; 
17  L.  B.  A.  (N.  8.)  477. 

Effect  of  meretricious  relations  betweea 
testator  and  beneficiary  on  validity  of 
devise  or  bequest.  17  L.  B.  A.  (N.  &•) 
477. 

Bight  to  recover  for  household  serriets 
rendered  while  parties  were  living  is 
illicit  relations.  29  L.  B.  A.  (N.  8.) 
787. 

Slander  in  charging  woman  with  being. 
24  L.  B.  A.  (N.  8.)  611. 


MISTRIAL. 

See  HsfW  TdaL 

Effect  on  conviction  of  failure  to  giv^ 
accused  an  opportunity  to  plead  whefe 
there  has  been  a  mistriaL  13  L.  B.  A 
(N.  8.)  814. 

How  long  jury  will  be  permitted  to  de- 
liberate before  a  mistrial  may  be  or- 
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dered  in  a  criminal  caM.    11  L.  B.  A. 
(N.  B.)  178. 

MiBtrial  and  diieharge  of  jury  because 
of  sickness  of  accused  as  constituting 
former  jeopardy.  Ann.  Caa.  19126, 
1147. 

Biglit  to  bail  in  ^ftpital  ease  upon  mil- 
trial.    39  L.  B.  A.  (N.  8.)  766. 


la.e 


P0BBE88E0N. 

Xxtaat  <rf.    8m  AOntat  PowaMtoa,  itU. 


lae^i 


TBAIN. 
Care  laqnired  in  operating.   Bee  OaRier%  §  06. 


MISUNDEBSTANDINO. 

Effect  of  misunderstanding  as  to  price 
in  contract  for  sale  of  personalty.  82 
L.  B.  A.  (N.  8.)  438. 


MIBUSE  OF  WOBIMk 

In   eriminal  pleading.    See  XndictmiOt  and 
nifonnatioii,  §68. 


MI8USKB. 

Beverter  of  land  conyeyed  for  aebool 
purposes  because  of.  44  L.  B.  A« 
(N.  8.)  1220. 


SCmOATIOH. 

Admissibility   of  evidence  in   mitigation  of 
punishment.    See  Crininal  Law,  §  109. 

Degree  of  proof  requisite  to  establisk  miti- 
iting  circumstances.    Bee  OKlflriaal  Law, 


gatin 
S286 


For  libel  or  slandar.    See  Ubal  or  SUnder, 
§18.   ' 


mnoATioir  of  damages. 

ICatters  in  mitigation  of  ezemjdary  damages. 
See  Damagai^  §60. 


MOB  VIOLENOE. 

Actions  against  cities  for  injuries  from.    See 
Btet,  §1. 

Attack  by  setting  up  as  defense  to  eriminal 
prosecution.    See  Aomicide,§48  et  aeq. 

Liability  of  county  for  injuries  from.    See 
CoQxrttea^  §126. 

Allowance  of  interest  on  value  of  prop- 
erty destroyed  by.    18  L.  B.  A.  454. 

Civil  liability  of  member  of  a  mob  which 
makes  hostile  demonstrations  against 
a  person.    38  L.  B.  A.  (N.  S.)  404. 

Constitutionality  of  statutes  making  mu- 
nicipality liable  for  injuries  caused  by 
mobs.  6  Ann.  Cas.  268;  14  Ann.  Cas. 
1133;  Ann.  Caa.  19183,  1351. 

Criminal  responsibility  for  homicide  in 
carrying  out  unlawful  conspiracy  for 
riot.    68  L.  B.  A.  196. 

Cruel  and  unusual  punishment  for.  85 
L.  B.  A.  577. 

Liability  of  carrier  for  injury  to  pas- 
senger caused  by.    55  L.  B.  A.  713. 

Liability  of  infant  for  riot.    36  L.  B.  A. 

208. 

liiability  of  insurer  for  property  de- 
stroyed by  mob  or  during  riot.  20  L. 
B.  A.  (N.  S.)  277. 

Liability  of  municipality  for  damage 
caused  by  mob  as  dependent  on  notice 
to  authorities.    8  Ann.  Cas.  465. 

What  constitutes  mob  or  riot  for  which 
municipality  is  liable.  11  Ann.  Cas. 
185;  18  Ann.  Cas.  151* 


10  0^1 


BUBOLABT    AND 
CEMY. 

8m  tmifiaxr,  fS. 


MODE  OF  ACTION. 

ICode  of  doing  varioui  acta.    Sea  eroas-raf- 
araneaa  under  Fonnal  Baqidittea 


10  0 


:ddbink8. 


L.   B.    A. 


As   intoxicating  liquors. 
646. 

« 

Jhidieial  notice  of  intozieating  character 
of.     19  L.  B.  A.  (N.  S.)  848. 


10  0 


JXJBT. 
Bee  Jury,  §  8. 


MODE  OF  BEVIEW. 

In  criminal  cases.    See  Ciimiiial  Law,  §  606. 

MODEL 

Bight  to  use  model  for  purpose  of  exhibiting 
clothing  of  victim  of  crime.  See  OrimlaM 
Law,  §156. 

Exhibition  of  models  derogatory  to  par- 
ties to  litigation  as  oontempt  of  court. 
2  B.  B.  C.  501. 
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MODIFICATION. 

As  disehargmg  guarantor.  See  Guannty, 
§26. 

By  appellate  court.  Bee  Appeal  and  Bxror, 
§§  1384-1388. 

Costs  on  modification  of  judgment  in  appel- 
late court.    See  Costa,  §73. 

Effect  of  modification  of  judgment  on  riffhtft 
of  purchaser  at  execution  sale.  See  &6- 
cation,  §  136. 

Of   award   of   arbitrators.    See  Arbitratioii 

and  Award,  §  46. 
Of   city   contract.    See  Mnnldpal   Ooipora- 

tlon%  §38. 
Of  commercial  paper.    See  BUla  and  Nota% 

§90. 
Of  contract.    See  Contracts,  §§  178-186. 
Of    contract    for    sale    of    personalty.    See 

Bales,  §24. 
Of  contract  to  purchase  or  convey  land.    See 

Vendor  and  Purchaser,  m. 
Of  county  contracts.    See  Counties,  §  116. 
Of  court  rules.    See  Courts,  §  70. 
Of  general  laws.    See  Statutes,  §  17. 
Of  insurance  policies.    See  Insurance,  §  28. 
Of  judgment.    See  Judgment,  VIIL 
Of  judgment  of  appellate  court.    See  Appeal 

and  Error,  §§  1463-1467. 
Of  judgment  on  appeal.    See  CrlnUnal  Law, 

§804.  I 

Of  leases.    See  Landlord  and  Tenant,  §  12. 
Of  order  staying  proceedings  pending  appeaL 

See  Appeal  and  Error,  §  666. 
Of    requested    instructions.      See    CtinUnal 

Law,  §  462. 
Of  requested  instructions.    See  Trial,  §  117. 
Of  sentence  for  crime.    See  Criminal  Law, 

§692. 
Of   suretyship.      See  Principal  sod  Snretjr, 

§12. 
Of    temporary    injunction.     See    Tnlttnirtion, 

§§  103-116. 
On  appeal  from  justice  court.    See  JustioeB 

of  the  Peace,  §  136. 

Of  amount  of  permanent  alimony  al- 
lowed  on  absolute  divoree.  44  L.  B.  A. 
(N.  &)  1026. 


HODIFIOATIOH  IBIP&40TI0ABLE. 

As .  ground   for   reyersaL     See   Appeal  and 
Error,  $  1426. 


M0LA88E8. 

Sufficiency  of  delivery  of  molasses  sold 
out  of  larger  lot  26  L.  B.  A.  (N.  S.) 
36.      , 

MOMDAT. 

Transfer  of  holiday  from  Sunday  to  Men- 
day.    10  L.  B.  A.  820. 


MONET. 

Action   for  money  obtained  by  fraud.    See 
Praod  and  Deceit^  IL 


As  baggage.    See  Carriers,  §  166. 

Confederate  money.    See  Confederats  MfRMj. 

Duty  of  common  carrier  to  receive  and  cany. 
See  Carriers,  §  a 

Embezzlement  of.    See  Embeszlement. 

In  lieu  of  probate  homestead.  See  Home- 
steads^ §14a 

In  what  kind  of  money  payment  to  be  mads. 
See  Payment 

Interest  for  use  of.    See  Interost 

Legal  tender.    See  Legal  Tender. 

Liability  to  seizure  under  execution.  Set 
SZBdition,  §  8. 

Money  had  and  received.     See  Assampsft 

Money  in  court.    See  Money  in  Court. 

Obtaining   under   false   pretense.    See  FMm 


Pavment  of.    See  Payment 

Public  money.    See  Public  Money. 

Becovery  back  of  money  paid.    See 
sit 

Bight  of  passenger  to  carry  money  upon  his 
person.    See  Carriers,  §170. 

Bight  of  passengers  to  convey  money  in  hag- 
gage  car.    See  Carriers,  §  160. 

Tender  of.    See  Tender. 

Bank  notes  as  money.    4  Ann.  Cas.  630. 

Bank  note  as  proper  medium  of  payment 
bv  purchaser  at  execution  or  other  ju- 
dicial sale.    Ann.  Cas.  1015G,  999. 

Base  coin.    1  L.  B.  A.  199. 

Creation  of  partnership  by  provision  for 
taking  profits  from  use  of,  as  compen- 
sation.    18  L.  B.  A.  (N.  S.)  1047. 

Doctrine  de  minimis  non  cuTat  lex  as  ap- 
plicable to  fractions  of  money.  IS 
Ann.  Cas.  691. 

Duty  of  carrier  to  receive  worn  or  muti- 
lated money  in  payment  of  fare.  Ana. 
Cas.  1912C,  642. 

Effect  of  omission  of  dollar  mark  or 
other  designation  indicating  money  is 
instrument,  indictment,  etc.  Ann.  Css. 
1915C,  336. 

Form  of  judgment  on  obligation  to  pay 
in  coin.    29  L.  B.  A.  693. 

Garnishment  of  money  due  from  reeeiver. 
26  L.  B.  A.  218. 

Judicial  notice  of  facts  in  relation  to  cir- 
culating medium.    4  L.  B.  A.  42. 

Larceny  of  money  delivered  by  mistake. 
52  L.  B.  A.  136. 

Money  as  ''security,"  Ann.  Cas.  191ti>> 
625. 

Note  payable  in  foreign  money.  20  L. 
B.  A.  481. 

Omission  of  dollar  sign  or  word  'dol- 
lars" from  verdle^  or  jndgmeat.  35 
L.  B.  A.  (N.  S.)  653. 

Payment  by  commercial  paper  as 
affected  by  statutes  requiring  pay* 
ment  in  money.  85  L.  B.  A.  (N.  S.) 
82. 

Becovery  for  mental  anguish  caused  by 
failure  of  telegraph  company  to  trans- 
mit  money    promptlyi    or   to  deliver 
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ielegram  askine  for  money.    49  L.  S. 
A.  (N.  8.)  238. 

Beplevin  to  reeoYer  monoT.  Ann,  Gas. 
1916A,  737. 

Bight  of  attorney  nnder  local  statute  to 
Uen  on  money  in  hands  of  adverse 
party  to  suit  or  proceeding  in  another 
state.    31  L.  B.  A.  (N.  S.)  1215. 

Bight  to  recover  for  mental  anguish  con* 
sequent  on  failure  of  telegraph  com- 
pany to  transmit  money  to  prepare 
eorpse  for  burial.  19  L.  B.  A.  (N.  S.) 
575. 

Statutes  prohibiting  advertising  with 
respect  to  counterfeit  money.  Ann. 
Gas.  1916A,  904. 

Sufficiency  of  description  of,  in  indict- 
ment for  larceny.  36  L.  B.  A.  (N.  S.) 
933. 

Sufficiency  of  indictment  for  robbery 
with  respect  to  description  of  money 
taken.    Ann.  Gas.   1912B,  403. 

Tender  of  old,  worn,  or  mutilated  coin* 
33  L.  B.  A.  824. 

Term  "personal  property"  in  will  as  in- 
cluding money.    Ann.  Gas.  1913D,  857. 

Title  of  one  who  takes  money  from  thief 
or  embezzler.    25  L.  B.  A.  (N.  8.)  631. 

Validity  «f  contract  <for  payment  in 
coin.     29  L.  B.  A.  512. 

What  may  be  deposited  as  money  in  lieu 
of  written  undertaking.  Ann.  Gas. 
1912G,  356. 

"When  and  to  what  ezent  courts  will 
recognize  different  kinds  of,  both 
being  legal  tenders.    87  Am.  Dec.  125« 


MONET  DUE. 

Assignability  of.    8ee  AMtgnmanta,  §  t. 


and   received   on   behalf   of  plaintiff. 
Ann.  Gas.  1914D,  1147. 

Bight  of  principal  to  sue  for  money  had 
and  received  where  agent  pledges 
property  without  authority.  Ann. 
Gas.  1913G,  1295. 

Bight  to  maintain  action  for  money  had 
and  received  in  absence  of  privity  of 
contract.    Ann.  Gas.  1912A,  477. 

Bight  to  maintain  joint  action  against 
several  defendants  for  money  ha^  and 
received.    Ann.  Gas.  1912A,  935. 


MONET  Br  OOUBT. 

As  a  condition  of  relief  from  invalid  tax 
sale.    10  L.  B.  A.  297. 

Equitable  remedy  to  subject  to  judg- 
ment after  return  of  no  proper^ 
found.     63  L.  B.  A.  704. 

Garnishment  or  attachment  of.  18  L. 
B.  A.  508. 

Bight  to  attach  or  garnish  funds  in  the 
hands  of  officer  ox  court  after  he  has 
been  ordered  to  pay  the  same  to  the 
party.  13  L.  B.  A.  (N.  S.)  757;  30  I*. 
B.  A.  (N.  S.)  720. 

Bight  to  withdraw  money  paid  into 
court,  after  tender.  5  L.  B.  A. 
(N.  8.)  561. 

Withdrawing  funds  in  court  as  affecting 
right  to  appeal.  29  L.  B.  A.  (N.  8.) 
18. 

MONET  IN  HAND. 

Debt  as,  on  appointment  of  debtor  as 
executor  or  administrator.  26  L.  B. 
A.  (N.  8.)  414. 


MONET  HAD  AND  BEOEIVED. 

8ee,   also,  Monsy  BecelTBd. 

Action  of  assumpsit  for  money  had  and 
received,  what  causes  of  action  admis- 
sible in  evidence  under  a  count  for. 
52  Am.  Dee.  751. 

Here  existence  of  fiduciary  relation  as 
barring  defense  of  statute  of  limita- 
tions  against   action  for  money  had 


MONET  LENDEB8. 

Constitutionality  of  statutes  as  to.  11 
L.  B.  A.  (N.  8.)  635;  25  L.  B.  A. 
(N.  8.)  583,  688. 

License  of.  1  L.  B.  A.  (N.  8.)  1159;  12 
L.  B.  A.  (N.  8.)  616;  25  L.  B.  A. 
(N.  8.)  583,  748. 

Municipal  control  orer.  25  L.  B.  A. 
(N.  8.)  686. 
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See 


1 1.  Nature   and   groanda  of  the  obligttleB. 

1 8.  Pleading— Oomplaiat. 

IS.  —  Answer. 

1 4.  Eridenee. 

15.  Trial. 

1 6.  Finding!  and  judgment 


§  1.    Nature  and  groioids  of  the  ohUgatloii. 

Where  it  appeared  that  certain  notes  sued 
on  were  destrojed  for  a  particular  purpose 
other  than  the  canceling  of  them,  and  that 
certain  other  evidence  of  their  existence, 
etc.,  was  carefully  preserred,  it  was  held 
that  a  suit  might  still  be  maintained  on 
them.~Bagle7  v.  Eaton,  10  Cal.  126. 

An  advance  of  money  by  a  stockholder  to 
a  steamboat  company,  on  the  condition  that, 
if  he  should  be  continued  in  command  of 
the  boat,  the  advance  should  be  applied  as 
payment  on  his  stock  subscription,  but,  if 
not  so  continued,  to  be  repaid,  the  condition 
being  broken,  can  be  recovered  by  an  as- 
signee of  the  claim  as  money  lent. — Allen  ▼. 
Citizens'  Steam  Nav.  Co.,  22  Cal.  28. 

If  a  bank  has  in  fact  furnished  to  a  cable 
company  moneys,  whether  as  loans  upon 
unauthorized  promissory  notes,  or  upon  ac- 
count, or  paid  money  for  construction  of  its 
road,  or  in  discharge  of  its  legal  liabilities, 
such  moneys,  so  far  as  the  same  were  in  fact 
applied  to  the  proper  use  and  benefit  of  the 
cable  company,  may  be  recovered  by  the  re- 
ceiver of  the  bank,  to  the  extent  to  which 
they  have  not  been  repaid. — ^Pauly  v.  Pauly, 
107  CaL  8,  48  Am.  St.  Bep.  98,  40  Pac. 


In  an  action  by  one  bank  against  another 
for  money  loaned,  and  on  a  note  represent- 
inff  the  balance  due,  the  loan  and  balance 
being  established,  it  is  immaterial  whether 
the  note  was  authorized  by  the  directors. — 
First  Nat.  Bank  v.  California  Nat.  Bank^  4 
CaL  Unrep.  403,  35  Pac.  689. 

§  2.    Pleadliig-~Complaliit. 

Where  an  action  is  brought  for  money, 
loaned  by  taking  up  a  biU  of  exchange 
drawn  by  defendant,  the  declaration  must 
aver  that  the  plaintiff  canceled  and  deliv- 
ered up  the  bill  to  defendant;  for  otherwise 
the  presumption  is  that  the  plaintiff  still 
holds  the  biU  and  may  sue  upon  it. — ^Lam* 
bert  V.  Slade,  3  Cal.  330. 

In  an  action  for  money  loaned  and  ad- 
vanced to  the  defendant  by  plaintiff's 
assignor  a  complaint  averring  "that  within 
two  years  last  past  defendant  became  in- 
debted" to  said  assignor  in  a  specified  sum 
^'for  so  much  money  loaned  and  advanced  at 
the  special  instance  and  request  of  said  de- 


fendant," and  after  tTorring  fha  anignmsit, 
avers  "that  no  part  of  said  indebtedness  his 
been  paid  and  that  there  is  now  due,  owing 
and  payable  from  defendant  to  plaintiff  on 
account  of  said  indebtedness  said  sum,"  solB- 
ciently  avers  nonpavment  of  ssdd  sum  speci- 
fied.— Samuels  v.  fiarrimore.  11  Cal.  App. 
337,  104  Pac.  1001. 

The  word  "indebtedness**  is  not  nsed  ii 
the  complaint  as  a  "conclusion  of  law,"  hot 
as  matter  of  fact  referring  to  the  sum  speci- 
fied as  being  "for  so  much  money  loaned  end 
advanced.** — Samuels  v.  Larrimore,  11  CkL 
App.  387,  104  Pac.  1001. 

The  complaint  need  not  aver  m  demand 
made  for  payment  of  the  sum  due  befors 
suit.  The  complaint  Is,  of  itself,  a  sufieient 
demand. — Samuels  t.  LarriBore,  11  CaL  App. 
337,  104  Pac.  1001. 


The  answer  sufficiently  shows  that  a  de- 
mand before  suit  would  be  anavaiUnff  where^ 
in  addition  to  denving  the  indebteonesi,  it 
alleges  that  the  debt  is  not  due,  and  was  ts 
be  repaid  only  "when  eonvenienty**  or  '^hea 
business  has  picked  up,"  each  of  whiek 
events  is  alleged  not  to  have  occurred.^ 
Samuels  v.  Larrimore,  11  CaL  App.  337,  104 
Pac.  1001. 

It  would  require  a  very  dear  showing  tt 
satisfy  any  court  that  a  bargain  of  the  kisd 
alleged  in  the  answer  was  made.  Oesertl 
expressions  of  that  character,  if  nsed,  only 
indicate  that  payment  is  expected  to  be 
made  within  a  reasonable  time,  which  most 
be  deemed  to  have  expired,  where  the  mosey 
was  advanced  about  a  vear  before  suit,  sad 
the  court  was  justified,  under  the  ciresm- 
stances,  in  finding  against  the  claim  set  np 
In  the  answer.— ^muels  v.  Lanimon^  11 
CaL  App.  337,  104  Pae.  1001. 

§4.    Brldenoa. 

In  an  action  by  one  bank  against  anothsr 
on  a  note,  and  for  money  loaned,  where  de- 
fendant asserts  that  plaintiff  bought  tii* 
note,  proof  of  the  negotiations  for  the  loan 
and  that  defendant  received  its  proceeds  is 
not  incompetent  as  varying  the  written  ia- 
strument.— First  Nat.  Bank  v.  CaHftema 
Nat.  Bank,  4  CaL  Unrep.  403^  Sff  Pae.  089. 
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In  aa  aetion  for  money  loaned,  it  wai 
eonteaded  by  defendant  that  the  credit  was 
given  and  the  money  loaned  another.  Plain- 
tiif  showed  the  loan  was  brought  about  by 
the  other,  bat  that  defendant  got  the  money 
to  assist  him  in  purchasing  a  newspaper 
ronte.  Held  not  prejudicial  error  to  admit 
testimony  that  on  the  following  day  plain- 
tiff loaned  defendant  a  sum  to  make  up  the 
amount  necessary  to  purchase  the  route.— 
Baeome  ▼.  Black,  7  Cal.  Unrep.  34,  70  Pac. 
620. 

In  an  action  to  reeover  money  loaned  to 
an  insurance  agent,  evidence  tnat  plaintiff 
had  made  similar  loans  to  a  dozen  other 
agents,  whose  commissions  had  not  been  snf- 
fteient  to  pay  the  same,  but  whom  he  had 
not  sued,  held  releyant. — Perrin  ▼.  Carbons, 
1  Cal.  App.  295,  88  Pac.  222. 

Eyidenee  held  to  sustain  a  finding  that 
plaintiff  gare  the  money  sued  for  to  de- 
fendant, not  as  a  loan,  but  to  purchase  cer- 
tain stock  for  plaintiff,  which  she  did  ac- 
cording to  directions. — Johnson  ▼.  Bemis,  3 
Cal.  App.  82,  84  Pac.  441. 

An  entry  in  the  book  of  accounts  is  not 
proof  of  money  loaned;  but  it  is  sufficient  to 
sustain  a  finding  thereupon  that  there  is 
ample  proof  outside  of  the  book  to  show  that 
plaintiff  made  the  loan,  and  that  it  was  un- 
paid.--Tick  Wo  ▼.  Underhill,  5  Cal.  App. 
519,  90  Pac.  967. 

§5.    Trial. 

In  an  action  for  money  loaned  by  a  cor- 
poration, where  the  plaintilTs  evidence 
showed  that  the  corporation  had  authorized 
its  president  officially,  as  such,  to  draw 
cheeks  for  the  moneys;  that  he  had  no 
money  in  bank  to  his  own  credit;,  that  the 
checks  of  the  corporation  were  signed  by 
him  officially  in  favor  of  the  defendant  for 
the  amount  of  the  alleged  loan,  and  were 
eaahed  by  defendant  and  returned  to  the 


secretary,  after  the  president's  death;  that 
defendant  had  admitted  receiving  the 
money;  that  it  had  not  been  repaid;  and 
that  the  deceased  president  had  stated  to 
the  secretary  that  the  money  had  been 
loaned  to  the  defendant — ^the  court  erred  in 
granting  a  nonsuit. — Archibald  Estate 
Matteson,  5  Cal.  App.  441,  90  Pac.  723. 


V. 


§6. 


Findings  and  Jadgmsnt, 


In  an  action  to  recover  money  loaned,  a 
finding  that  the  money  was  loaned  defend- 
ant and  another  jointly,  and  that  defendant 
promised  to  repay  the  same,  is  not  incon- 
sistent, so  far  as  to  be  insufficient  to  support 
a  judgment  for  plaintiff. — ^Baeome  v.  Black, 
7  Cal.  Unrep.  34,  70  Pac.  620. 

O.,  plaintiffs  vice-president,  being  at  the 
C.  hotel  in  defendant's  town,  was  asked  bv 
the  latter's  president  for  a  loan  on  collateral, 
twenty-five  thousand  to  forty  thousand  dol- 
lars, and  agreed  to  make  it  on  proper 
security.  N.,  who  was  present,  writing  O. 
about  a  note  which  said  president  proposed 
to  send,  "to  obtain  this  loan,  as  X  under- 
stand  it,"  gave  his  opinion  about  certain 
notes,  defendant's  stock,  etc.  A  note  for 
twenty-five  thousand  dollars  was  made  to  G., 
vice-president,  by  four  of  defendant's  direc- 
tors and  its  cashier.  The  president,  in  send- 
ing the  collaterals,  wrote  G.  that  he  believed 
they  were  in  substance,  "about  what  was 
spoken  of  at  the  C.  hotel  when  Mr.  N.  was 
with  us."  On  receipt  of  the  collaterals, 
plaintiff  credited  defendant  with  twenty-five 
thousand  dollars,  less  discount,  and  paid  it  on 
defendant's  orders.    Held,  that  a  finding  that 

Slaintiff  lent  defendant  twenty-five  thousand 
ollars  was  justified. — First  Nat.  Bank  v. 
California  Nat.  Bank,  4  Cal.  Unrep.  403,  85 
Pac.  639. 


KONET  OBDEK. 
See  PosMtoiw 
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11.  Nature  and  grounds  of  the  obligation. 

1 2.  Effect  of  express  contract  for  reimbursement; 
f  8.    Defenses. 

1 4.  Form  of  remedy. 

1 5.  Pleading  and  evidence. 

16.  Trial  and  judgment. 

See,  also,  Ajnmpdti 


ii 


Joinder  of  action  for  rent  and  money  paid. 

See  Action,  §74. 
Recovery  of  compensation  paid  to  attorney. 

See  Attomey  and  01ient»§115. 

When  action  of  assumpsit  lies  for  money 
paid.    38  Am.  Dec.  44. 

1 1.    Nature  and  grounds  of  the  obligation. 

One  who,  to  save  his  property  from  being 
•old   on   legal   process,   pays    a   debt  which 


another  is  legally  bound  to  pay,  may  main- 
tain an  action  against  him  upon  an  implied 
assumpsit. — ^Logan  v.  Talbot,  59  Gal.  652. 

One  person  cannot,  without  authority,  pay 
debt  of  another  and  charge  amount  paid  to 
him. — McGee  v.  San  Jose,  68  CaL  91,  94,  S 
Pac.  641. 

Money  paid  to  use  of  another  may  be  re- 
covered  though  payment  was  by  note  not 
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paid  at  time  of  suit. — Stanley  ▼.  MeElrath| 
66  CaL  449,  455,  10  L.  B.  A.  545,  25  Pae.  16. 

Where  plaintiff  took  up  certain  of  de- 
fendant's notea  at  his  request,  and  before  he 
began  proceedings  to  obtain  his  discharge 
in  insolvency  he  conyeyed  to  her  certain 
real  estate  by  absolute  deeds,  and  plaintiff 
surrendered  the  notes,  she  was  not  entitled 
to  maintain  an  action  against  defendant  for 
money  expended  to  his  use  while  she  still 
held  a  part  of  the  property  so  conveyed. — 
Hodgkins  v.  Wright,  127  Gal.  688,  60  Pse. 
431. 

A  first  mortgagee  foreclosed  his  mortgage, 
making  the  assignee  of  a  second  mortgage  a 
party  defendant,  bought  in  the  property  at 
the  sale,  and  received  a  deed  of  conveyance. 
Meanwhile,  the  assignee  having  failed  to  pay 
the  taxes  due  on  his  seeond  mortgage,  his  in- 
terest therein  had  been  sold  for  taxes,  and 
bought  in  by  the  state.  Held,  that  the  first 
mortgagee  could  not,  after  receiving  his  deed, 
pay  to  the  state  the  amount  for  which  such 
assignee's  interest  had  been  sold  for  taxes, 
together  with  costs,  etc.,  and  then  maintain 
an  action  against  the  assignee  to  recover  the 
amount  of  such  payment. — Canadian  &  A. 
Mortgage  etc.  Co.  v.  Boas,  186  Cal.  419,  69 
Pac.  18. 

Where  a  remainderman  voluntarily  caused 
the  property  of  the  owner  of  the  life  estate 
to  be  assessed  to  him,  and  paid  the  taxes 
without  authority  of  such  life  tenant  before 
they  became  delinquent,  and  without  any 
compulsion  through  such  life  tenant,  he  could 
not  recover  the  amount  as  for  money  paid 
to  the  tatter's  benefit,  though  payment  was 
demanded  of  the  life  tenant,  and  he,  know- 
ing the  property  was  assessed  to  the  remain- 
derman and  that  he  was  about  to  pay  the 
taxes,  interposed  no  objection. — Huadieston 
Y.  Washington,  136  Cal.  514,  69  Pac.  146. 

One  making  a  voluntary  payment  for  an- 
other held  not  entitled  to  recover  therefor. — 
McOlew  V.  McDade,  146  CaL  553,  80  Pae. 
695. 

Where  an  agent  of  two  eorporations  re- 
ceived money  from  the  plaintiff  under  an 
agreement  to  purchase  therewith  shares  of 
stock  in  one  ox  the  two  corporations,  which 
choice  plaintiff  had  exercised,  but  the  agent 
subscribed  the  money  to  stock  in  the  other 
corporation,  such  corporation  would  hold 
plaintiff's  money  without  right  and  under  an 
implied  promise  to  repay  the  same,  even 
though  the  corporation  had  no  knowledge 
upon  receipt  of  the  money  of  the  terms  of  the 
plaintiff's  contract. — Gray  v.  Ellis,  164  CaL 
481,  129  Pac.  791,  792. 

No  man  can  be  a  debtor  for  money  paid 
unless  it  was  at  his  request. — Keifer  v. 
Myers,  14  Gal.  App.  338,  111  Pac.  1038. 


f2.    Bffect   of 
buxsement. 


•iilHtwa  contract  for  rdmp 


The  charterer  of  a  vessel  a^eed  to  pay  the 
freight  in  advance  and  to  insure  such  ad- 
vanced freight,  the  premium  to  be  deducted 


from  the  amount  of  the  freight.  The  chif- 
terer  failed  to  effect  such  insurance  for  a 
long  time  after  the  risk  commenced,  and  ths 
owner  took  out  and  paid  for  a  policy  himsell 
Subsequently  the  charterer  effected  the  in- 
surance and  deducted  the  amount  from  the 
freight.  Held,  that  the  owner,  being  liable 
to  refund  the  advanced  freight  on  noneom- 
pletion  of  the  voyage,  the  insurance  was  for 
hi^  benefit  and  protection,  and  hence  the 
charterer  was  liable  to  an  action  for  moaej 
paid  to  recover  the  amount  of  the  premium 
on  the  policy  taken  out  by  the  owner. — ^Law- 
son  V.  W'orms,  6  Gal.  365. 

Defendant  conveyed  to  plaintiffa  certain 
land,  and  agreed  to  pay  a  mortgage  thereon, 
but  failed  to  do  so,  and  the  land  was  sold 
under  foreclosure.  Subsequently,  defendant 
agreed  to  redeem  the  land,  which  he  also 
failed  to  do,  and  plaintiffs  redeemed.  Held, 
that  plaintiffs  could  recover  from  defendant 
the  money  so  expended. — ^Ebel  v.  Chandler, 
93  Cal.  372,  28  Pac.  934;  LovejoT  T.  Chan- 
dler, 98  CaL  876,  28  Pac.  935. 

§8.    PefeoMk 

Action  for  money  had  and  received  cannot 
be  maintained  when  money  was  paid  under 
contract  to  purchase  4and  and  forfeited  for 
nonpayment  of  balance. — Scott  v.  Glenn,  87 
Cal.  221,  224,  25  Pac.  405. 

In  an  action  to  recover  taxes  paid  by  a 
remainderman  for  the  owner  ox  the  life 
estate,  the  former  was  not  entitled  to  a 
judgment  decreeing  a  lien  on  the  property, 
and  that  it  be  sold  to  satisfy  the  judgment, 
as  the  action  was  merely  at  law  &r  money 
paid  for  defendant's  benefit. — ^Huddleson  v. 
Washington,  136  Cal.  514,  69  Pae.  146. 

§4.    Foim  of  remedjr. 

Where  a  plaintiff,  either  by  eompulsion  of 
law  or  to  relieve  himself  fr9m  liability,  or 
to  save  himself  from  damage,  has  paid 
money,  not  officiously,  which  Sie  defendant 
ought  to  have  paid,  a  count  in  assumpsit  for 
money  paid*  will  be  supported.  In  such  ease 
the  law  implies  a  request  on  the  part  of  the 
defendant  and  a  promise  to  repay,  and  the 
plaintiff  has  the  same  right  of  action  as  if 
he>  had  paid  the  money  at  the  defendant's 
express  request. — ^San  Qabriel  Valley  Land  ft 
W.  Co.  V.  Witmer  Brothers  Co.,  96  Cal.  623, 
18  L.  B.  A.  465,  29  Pac.  500,  31  Pac  588. 

§  5.    Pleading  and  eviAeiice. 

A  complaint  statins  that,  whereas  defend- 
ant was  justly  indebted  to  plaintiffs  in  a 
certain  sum  for  money  laid  out,  paid,  and 
expended  for  the  use  of  defendant,  and  at 
his  special  instance  and  request,  to  wit,  at, 
etc.,  and  on  the  first  day  of  April,  1857,  and 
in  a  specified  sum  for  money  found  to  be  due 
from  defendant  to  plaintiffs  on  an  aecouat 
then  stated  between  them,  and  the  said  de- 
fendant being  so  indebted,  afterward,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  place 
aforesaid,  undertook  and  promised  the  piala- 
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tiffs  to  pay  the  same,  and  that  said  sum  is 
dne  and  unpaid,  sufficiently  states  a ^ cause 
of  action.— De  Witt  v.  Porter,  13  Cal.  171. 

Plaintiffs,  defendant,  and  others,  being 
sureties  on  a  bond,  promised  and  agreed  to 
pay  to  one  to  whom  their  principal  was  lia- 
ble on  the  bond  the  amount  of  the  liability, 
promising  and  agreeing,  each  with  each  and 
all  the  others,  that  they  would  so  pay  in 
certain  definite  proportions.  Plaintiffs,  hav- 
ing paid  the  whole  amount,  brought  this  ac- 
tion against  defendant  to  recover  his  propor- 
tion. Held  that,  under  the  contract  alleged, 
plaintiffs  were  not  bound  to  pay  defendant's 
share,  and  hence  their  payment  of  it  was 
voluntary  and  could  not  be  recovered.— s-Gur- 
tis  V.  Parks,  55  Cal.  106. 

A  complaint  which  alleges  that  plaintiff 
advanced  money  for  defendant  at  his  special 
request,  and  that  defendant  refuses  to  pay 
the  same,  sufficiently  states  a  cause  of  action 
without  averring  a  promise  by  defendant  to 
pay.— -Kraner  v.  Halsey,  82  Cal.  209,  22  Pac. 
1137. 

Under  Civil  Code,  section  1432,  providing 
that  a  party  to  a  joint  or  joint  and  soveriu 
obUffation,  who  satisfies  more  than  his  share 
of  the  claim,  may  require  a  proportionate 
contribution  ^om  the  other  parties;  and  Code 
of  Civil  Procedure,  section  709,  prescribing 
that,  when  one  of  several  persons  against 
whom  execution  has  issued  pays  more  than 
his  proportion,  he  may  compel  contribution, 
or  when  a  judgment  is  against  several  on 
the  obligation  of  one  of  them,  the  surety 
paying  the  same  may  compel  payment  from 
the  principal — a  complaint  which  alleged  that 
plaintiff  had  paid  a  deficiency  judgment  ren- 
dered against  defei^dant  and  himself  in  fore-* 
closure  of  a  mortgage  securing  defendant's 
debt,  to  prevent  execution  against  plaintiff's 
property,  which  had  been  derived  through  de- 
fendant, states  a  cause  of  action. — Treat  v. 
Craig,  135  Cal.  91,  67  Pac.  7. 

Where,  in  an  action  for  money  expended 
upon  the  repair  of  a  motor  ear  purchased 
of  defendant,  the  complaint  alleged  that 
opon  being  notified  of  the  defective  condi- 
tion of  the  car,  defendant  attempted  to  re- 
pair it,  but  failed,  and  then  authorised  plain- 
tiff to  purchase  the  necessary  material* and 
amploy   the  necessary  labor  for  the  repair 


thereof,  so  as  to  make  the  ear  conform  to 
the  purposes  for  whieh  it  was  sold,  and  it 
was  further  alleged:  "That  said  plaintiff, 
under  and  by  authority  of  said  defendant, 
as  hereinbefore  stated,  thereupon  purchased 
material  and  employed  skilled  labor  in  an 
attempt  to  repair  said  car,  .  .  .  and  which 
labor  and  material  amounted  to  the  sum  of 
$841.55,  which  sum  and  amount  defendant 
agreed  to  pay  plaintiff,  but  that  he  has  not 
paid  the  same  nor  any  part  thereof,  although 
often  requested  so  to  do,  and  that  the  said 
sum  of  $841.55,  and  the  whole  thereof,  is 
now  due,  owing  and  unpaid,"  such  complaint 
states  a  cause  of  action. — ^Bakersfield  Sb  V. 
B.  Co.  V.  Fairbanks,  Morse  Sb  Co.,  20  Cal.  App. 
412,  129  Pac.  610. 

A  complaint  averring  that  between  certain 
dates  at  the  place  of  venue,  plaintiff,  at  the 
special  instance  and  request  of  defendant, 
furnished,  paid  and  laid  out  to  and  for  the 
use  of  defendant  a  specified  sum,  which  de- 
fendant then  and  there  agreed  to  repay  to 
plaintiff  at  said  place  on  demand  with  legal 
interest,  and  that,  though  often  requested 
thereto  by  plaintiff,  defendant  has  not  paid 
the  same  nor  any  part  thereof,  except  a  spe- 
cified sum,  and  stating  the  sum  now  dne  and 
owing  to  plaintiff  from  defendant  with  legal 
interest  thereon,  is,  on  the  authority  of  Pleas- 
ant V.  Samuels,  114  Cal.  34,  45  Pac.  998,  suffi- 
cient as  against  a  general  and  special  de- 
murrer.— Craig  V.  Dowie,  4  Cal.  App.  176,  87 
Pac.  250. 


§6w    Trial  and  Judgment 

In  an  action  to  recover  monev  laid  out 
and  expended  for  the  defendant  it  is  neces- 
sary to  prove,  either  directly  or  presump- 
tively, that  the  defendant  requested  the 
Slaintiff  to  lay  out  the  money  for  his  use. — 
foulton  V.  Loux,  52  Cal.  81. 

When  an  action  is  brought  to  recover 
money  paid  for  defendant  the  plaintiff  must 
prove  the  amount  by  him  paid. — ^McDermott 
V.  Mitchell,  53  Cal.  616. 

Money  paid  for  another  by  one  haviuff 
an  interest  in  its  payment  may  be  recovered 
with  interest,  after  demand. — Ellis  v.  Brad- 
bury, 75  Cal.  234,  286,  237,  17  Pae.  8. 
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S   6.  Conditions  precedent. 

S    7.  Persons  entitled  and  liable. 
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See,  also,  Aswimpalt;  MoiMir  Bad  and  BeeelTed. 


As  to  right  to  maintain  action  for  money 
had  and  received  against  several  de- 
fendants.   Ann.  Cas.  1913A,  935. 

As  to  right  to  maintain  action  for  money 
had  and  received  in  absence  of  privity 
of  contract.    Ann.  Cas.  1913A,  477. 

S 1.    Hatura  and  grounda  of  obligatloii. 

Action  for  money  had  and  received  may 
be  maintained  whenever  one  man  has  money 
which  he  ought  to  pay  to  another. — Quimby 
V.  Lyon,  63  Cal.  394,  395. 

Action  for  money  had  and  received  is 
proper  where  the  complaint  sets  forth  iJl  the 
facts  upon  which  the  plaintiff  relies  for  the 
recovery  of  his  share  of  the  proceeds  of  sale 
made  bv  the  defendant,  and  it  is  apparent 
from  tne  evidence  that  no  accounting  is 
necessary;  though  it  seems  the  court  might 
order  an  accounting  taken  if  necessary. — 
Faivre  v.  Daley,  93  Cal.  664,  29  Pac.  266. 

Money  received  by  an  attorney  from  his 
client  under  a  misapprehension  on  the  part 
of  the  latter  as  to  the  parposes  for  which 
it  is  being  paid,  and  under  circumstanees 
which  require  the  attorney  in  good  eon- 
science  to  refund  the  same,  may  be  recovered 
back. — ^Lutz  v.  Bothschild,  4  Cal.  Unrep.  888, 
38  Pac.  360. 

"While  it  is  no  part  of  the  official  duties  of 
a  county  auditor  to  receive  from  the  license 
tax  collector  money  collected  by  him  for 
license  taxes  due  the  county,  yet,  if  he  does 
so,  he  is  liable  to  the  county  therefor  in  an 
action  for  money  had  and  received.  Such 
liability  is  barred  in  two  years  under  sub- 
division 1  of  section  339  of  the  Code  of  Civil 
Procedure.— County  of  San  Luis  Obispo  v. 
Farnum,  108  Cal.  567,  41  Pac.  447.    ' 

The  money  so  received  by  the  auditor  be- 
longs to  the  county,  and  may  be  recovered 
by  it  in  an  action  against  him  for  money  had 
and  received. — County  of  San  Luis  Obispo  v. 
Famum,  108  Cal.  562,  41  Pac.  445. 


Where  defendants  received  and  discounted 
a  note  from  one  who  was  indebted  to  them 
and  also  to  plaintiffs,  under  an  agreement  to 
pa^  half  the  proceeds  to  plaintiffs  on  their 
claim,  plaintiff  may  maintain  an  action  b 
form  for  money  had  and  received  for  one- 
half  the  proceeds. — Bhrman  v.  Rosenthal,  117 
Cal.  491,  49  Pac.  460. 

Where  plaintiffs  and  defendants  each  sold 
goods  to  a  third  party  under  an  agreemeiit 
between  the  three  parties  that  the  purehsser 
should  transfer  a  note  for  two  thousand  dol- 
lars to  the  defendants,  and  that  the  defend- 
ants should  discount  the  note  inunediately, 
and  pay  one  thousand  dollars  of  the  proceedi 
thereof  to  the  plaintiffs,  the  agreement  of 
the  defendants  is  as  distinctly  an  agreement 
with  the  plaintiffs  to  make  such  payment  ti 
with  the  other  party^  which  no  snbseoneat 
agreement  between  him  and  the  defendants 
could  alter,  without  the  consent  of  plaintiib, 
after  the  time  when  it  became  the  duty  of 
the  defendants  to  discount  the  note,  and  sfter 
defendants  had  in  fact  discounted  the  note, 
and  applied  the  money  to  their  own  account, 
and  finally  received  ^yment  of  the  note  in 
full,  plaintiffs  can  maintain  an  action  agsinst 
them  for  money  had  and  received  for  their 
use.-^Ehrman  v.  Bosenthal,  117  Cal.  491,  49 
Pac.  460. 

A  limited  indorsement  of  the  note  to  the 
defendants,  without  recourse,  was  not  a  fnll 
performance  of  the  agreement  of  the  third 
party  to  transfer  it  to  the  defendants  for 
purposes  of  discount;  but  auch  a|TMB^0^^ 
was  fully  performed  when  in  writing  he 
authorized  tne  defendants  to  caneel  the  limi- 
tation, and  to  put  him  in  the  position  of  s 
feneral  indorser  upon  the  instrument,  sad 
rom  that  time  it  became  the  duty  of  the 
defendants  to  discount  the  note  and  to  pay 
to  plaintiffs  the  agreed  share  of  the  proceeds. 
Ehrman  v.  Bosenthal,  117  CaL  491,  49  Ps«^ 
460. 

After  the  defendants  had  deposited  the 
note  as  collateral  for  a  loan  of  one  thouasnd 
dollars  from  the  bank,  a  anbeeqnent  agree- 
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ment  between  the  third  party  and  the  defend- 
ants, that  ther  should  extinguish  his  account 
by  applying  tne  proceeds  thereon,  and  paying 
a  small  residue  to  the  plaintiifs,  cannot  have 
the  effect,  without  plaintiffs'  consent,  to 
rescind  or  modify  the  agreement  of  defend- 
ants to  p^  the  sum  of  one  thousand  dollars 
to  plaintiffs. — Bhrman  ▼.  Sosenthal,  117  CaL 
491,  49  Pac.  460. 

Where  plainUff,  having  contracted  to  pay 
certain  money  to  a  railroad  company  on  its 
procuring  a  terminah  at  a  certain  place,  waa 
induced  to  pay  it  on  the  company's  fraudu- 
lent representation  that  the  terminal  had 
been  secured,  he  may  recover  the  monev  in 
assumpsit  under  the  money  counts,  without 
rescinding  the  contract. — Minor  v.  Mldridge, 
123  GaL  187,  55  Pac.  783. 

Where  money  is  received  by  one  party 
which  belongs  to  another,  the  law  implies  a 
promise  on  the  part  of  the  receiver  to  pay 
it  over,  and  the  party  entitled  to  it  may 
maintain  an  action  for  its  recovery. — County 
of  Colusa  V.  County  of  Qlenn,  124  Cal.  498, 
67  Pac.  477. 

Where  defendant  contracted  to  deliver 
Buffieient  water  for  the  irrigation  of  plain- 
tiff's land,  failure  to  deliver  any  water  con- 
stituted a  failure  of  consideration*  and  there- 
fore plaintiff  could  recover  what  he  had  paid 
under  the  contract,  and  was  not  confined  to 
an  action  for  damages. — Bichter  v.  Union 
Land  etc.  Co.,  129  Cal.  367,  62  Pac.  39. 

Where  one  has  money  belonging  to  another 
which  it  is  his  dutv  to  pay  over,  he  may  be 
sued  for  money  had  and  received. — Smith  v. 
Ftomers*  etc.  Bank,  2  Cal.  App.  377,  84  Pac. 
348. 

An  assignee  of  a  second  chattel  mortgage, 
for  purposes  of  foreclosure  only,  held  respon- 
sible to  the  assignor  for  money  had  and  re- 
ceived under  the  common  counts  on  sale  of 
the  property  without  foreclosure. — ^^^gner 
▼.  WedeU,  3  Cal.  App.  274,  85  Pac.  126. 

S2.    Hatme  of  ziglit  to  money. 

An  action  for  money  had  and  received  does 
sot  lie  to  recover  money  placed  in  defend- 
ant's hands  as  an  officer  of  a  land  pool,  and 
with  plaintiff's  consent  invested  in  land  con- 
tracts in  trust  for  the  plaintiff,  though  de- 
fendant, after  the  purchase,  contrary  to 
plaintiff's  wishes,  transferred  the  contracts 
to  a  corporation  formed  of  the  members  of 
the  pool,  and  refused  to  issue  to  plaintiff  his 
proportion  of  stock  in  the  corporation. — Mc- 
Creery  v.  Wells,  94  Cal.  485,  29  Pac.  877. 

Defendants,  who  received  and  discounted  a 
note  from  B.,  their  debtor,  under  an  agree- 
ment to  pay  half  the  proceeds  to  plaintiffs, 
who  were  also  creditors  of  B..  cannot  insist, 
as  against  plaintiffs,  that  tney  should  be 
treated  as  guarantors  of  B.'s  indebtedness  to 
the  extent  of  the  sum  involved,  and  that,  as 
B.  was  released  under  a  composition  agree- 
ment, they  are  likewise  released;  for,  if 
guarantors,  they  have  been  indemnified  by 
their  principal,  and  under  Civil  Code,  section 


2824,  are  liable  to  plaintiffs  to  the  extent  of 

the  indemnity,  notwithstanding  that  plain- 
tiffs, without  their  consent,  may  have  modi- 
fied the  contract  or  released  the  principal. — 
Ehrman  v.  Bosenthal,  117  Cal.  491,  49  Pac. 
460. 

One  to  whom  a  loan  is  made  in  considera- 
tion of  a  promise  to  secure  it  by  a  convey- 
ance of  real  property  is,  on  his  refusal  to 
make  the  conveyance,  liable  for  the  amount 
of  the  loan  as  for  money  had  and  received, 
though  the  promise  was  void  under  the  stat- 
ute of  frauds. — Whyte  v.  Bosencrantz,  123 
Cal.  634,  69  Am.  St.  Bep.  90,  56  Pac.  436. 

Where  defendant,  the  publisher  of  a  news- 
paper, received  a  sum  ox  money  in  response 
to  solicitations  in  his  paper  for  contributions 
for  the  relief  of  families  of  three  fireman 
who  lost  their  lives  in  the  performance  of 
their  duty,  plaintiff,  as  heir  of  one  of  the 
firemen,  cannot  maintain  an  action  to  recover 
his  part  of  the  amount  collected,  as  money 
had  and  received,  since  the  transaction 
created  no  legal  right  in  plaintiff  to  any 
part  of  the  money. — Hallinau  v.  Hearst,  6 
Cal.  Unrep.  592,  62  Pac.  1063. 

An  action  for  money  had  and  received  by 
defendant  from  a  third  party  for  plaintiff's 
use  is  predicated  upon  the  theory  that  the 
defendant  had  received  money,  or  property  as 
such  presumably  converted  into  money,  which 
in  fact  belonged  to  the  plaintiff,  and  in  which 
the  defendant  never  at  any  time  had  an  in- 
terest.— MeCormick-Ormand  Co.  v.  Nofziger 
Bros.  Lumber  Co.,  10  Cal.  App.  241,  101  Pac. 
688. 

S  3.    PMflty  between  pevtiee. 

Action  for  money  had  and  received  to  use 
of  plaintiff  lies  wherever  the  defendant  has 
in  his  hands  money  of  plaintiffs  which  in 
equity  and  conscience  he  has  no  right  to 
retain;  and  this,  whether  there  be  or  not  any 
contract  or  privity  between  the  parties. — 
Kreuts  v.  Livingston,  15  Cal.  344. 

Whenever  one  man  has  in  his  hands  the 
money  of  another  which  he  ought  to  pay 
over,  he  is  liable  to  an  action  for  money 
had  and  received,  although  he  has  never  seen 
or  heard  of  the  party  who  has  the  right; 
and  when  the  fact  is  proven  that  he  has 
the  money,  if  he  cannot  show  that  he  has 
a  legal  or  equitable  ground  for  retaining  it, 
the  law  creates  the  privity  and  the  promise. 
Chung  Kee  v.  Davidson,  102  Cal.  188,  36  Pac. 
519. 

In  an  action  for  money  paid  by  plaintiff 
on  a  contract  for  the  purchase  of  land,  a  re- 
covery can  be  had  only  against  the  person  to 
whom  it  was  paid,  and  not  against  a  third 
person,  who  took  a  convisyance  of  the  land, 
and  assumed  his  grantor's  contract  with 
plaintiff,  as  such  action  is  based,  not  on  the 
contract  or  purchase,  but  on  the  proposition 
that  the  contract  has  been  rescinded,  and 
that  the  vendor  has  money  paid  to  him  with- 
out   consideration.    Order,   Ail^nan   t.    San- 
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born,  5  Cal.  Unrep.  961,  52  Pae.  729,  afimed. 
Aikman  y.  Murphy,  55  Pae.  1099. 

1 4.    Oonatderation  or  pnxpoee  for  irbidi  tlid 
moiDOj  was  paid. 

Contracti  for  carrTing  freight  form  no  ex- 
ception to  the  general  mle  of  law,  that  where 
money  ii  paid  by  one  i>arty  in  consideration 
of  an  act  to  be  done  by  another,  and  the  act 
is  not  done,  the  money  bo  paid  may  be  recov- 
ered back. — Beina  y.  Cross,  6  Cal.  29. 

Money  paid  for  county  warrants,  issued 
without  authority  of  law,  may  be  recoyered 
back,  there  being,  in  such  case,  a  failure  of 
consideration  for  the  payment. — Keller  ▼• 
Hicks,  22  Cal.  457,  83  Am.  Dec.  78. 

An  action  for  money  had  and  received  will 
lie  for  money  paid  by  the  plaintiff  to  the 
defendant  upon  a  contract  which  the  defend- 
ant has  failed  to  execute  on  his  part. — Dash- 
away  Assn.  y.  Bogers,  79  Cal.  211,  21  Pae. 
742. 

Action  for  money  had  and  received  will  lie 
to  recover  back  money  paid  under  a  condi- 
tional contract  for  subscription  to  railroad 
stock,  on  condition  that  a  railroad  should  be 
constructed  up  the  river  on  which  plaintiff's 
sawmill  was  situated,  and  that  the  railroad 
company  would  buy  lumber  from  such  mill, 
where  it  appears  that  the  money  was  ob- 
tained under  a  false  representation  that  the 
condition  had  been  complied  with  as  to  the 
location  of  the  railroad,  and  that  the  cor- 
poration would  at  once  order  a  large  amount 
of  lumber.— Minor  v.  Baldridge,  123  Cal.  187, 
55  Pae.  783. 

An  action  for  money  had  and  received 
dates  only  from  receipt  of  the  money,  and 
the  fact  that  it  was  received  upon  a  note 
since  outlawed  cannot  affect  the  statute  of^ 
limitations.— Whittle  v.  Whittle,  5  Cal.  App. 
696,  91  Pae.  170. 

§  6.    Money  recelred  from  third  penon. 

An  injunction  suit  was  commenced  against 
eighty  defendants,  and  copies  of  the  summons 
and  injunction  were  prepared  by  the  plain- 
tiff, and  handed  by  him  to  the  clerk  for  veri- 
fication, and  afterward  to  the  sheriff  for  ser- 
vice. It  was  not  necessary  that  the  copies 
should  be  verified  by  the  clerk,  but  the  plain- 
tiff paid  him  for  the  copies.  Held,  that  both 
the  clerk  and  the  sheriff  was  entitled  to  their 
fees  for  their  copies,  although  they  were  pre- 
pared by  the  plaintiff,  and  that  the  sheriff 
must  recover  his  charges  of  the  plaintiff,  and 
could  not  maintain  an  action  against  the 
clerk  for  the  money  received  by  him,  unless 
received  to  be  paid  over  to  the  sheriff. — Ed- 
mondson  v.  Mason,  16  Cal.  386. 

Where  an  agent  having  money  due  the 
principal  pays  it  to  a  third  person,  who 
knows  how  the  agent  held  the  money,  the 
principal  may  maintain  an  action  against 
him.— Smith  v.  Farmers'  etc.  Bank,  2  Cal. 
App.  377,  84  fKC.  348. 


1 6b    Ctonditioiis  i^ecedettt. 

A  count  in  a  complaint  for  money  had  and 
received,  which  does  not  allege  demand,  is 
demurrable.— 'Beina  v.  Cross,  6  Cal.  29. 

There  never  having  been  an  acceptance  of 
a  note  given  for  a  loan  which  the  borrower 
had  agreed  to  secure  by  a  conveyance  of 
land,  no  rescission  by  the  payee  was  neces- 
sary to  permit  her  to  sue,  as  for  money  had 
and  received,  on  the  debtor's  refusal  to  make 
the  conveyance. — Whyte  ▼.  Bosencranta,  123 
Cal.  634,  69  Am.  St.  Bep.  90,  56  Pae.  436. 

A  loan  was  made  in  consideration  of  a 
promise  to  secure  it  by  a  conveyance  of 
realty  as  soon  as  the  debtor  became  of  age. 
The  borrower  afterward  offered  a  note  for 
the  amount  of  the  debt,  which  the  lender  re- 
fused to*  accept.  The  borrower  left  it  on  the 
lender's  table,  and  the  latter  took  it  to  her 
attorney,  and  afterward  received  interest  oa 
it,  supposing  it  was  being  paid  on  the  origi- 
nal debt.  Held  that,  since  the  interest  paid 
was  but  a  reasonable  compensation  for  the 
use  of  the  money,  the  debtor  was  not  entitled 
to  a  return  thereof  as  a  condition  to  the 
right  of  the  creditor  to  sue  for  money  had 
and  received. — Whyte  v.  Bosencranta.  123 
Cal.  634,  69  Am.  St.  Bep.  90,  56  Pae.  436. 

A  complaint  in  indebitatus  asaumpait  held 
good  without  alleging  a  demand. — ^Horwit^ 
Ex  parte,  2  CaL  App.  752,  84  Pae.  229. 

§7.    Persona  entitled  and  liable. 

Where  one,  having  a  claim  to  eolleet, 
agreed  with  another  to  take  his  claim  against 
the  common  debtor,  and  treat  it  as  his  own 
in  any  suit  brought  for  the  debt,  costs  and 
expenses  to  be  shared  pro  rata,  and  after- 
ward prosecuted  both  claims  to  judgment  ia 
his  own  name,  and  in  his  own  name  bongfat 
the  property  of  the  defendant  on  execution 
sale,  and  left  it  with  an  agent  for  sale,  he 
is  not  liable  to  an  action  for  money  had  and 
received  or  in  indebitatus  assumpsit. — Her- 
rick  V.  Hodges,  13  Cal.  431. 

Where  defendant,  the  publisher  of  a  news- 
paper, received  a  sum  of  money  in  respoass 
to  solicitations  in  his  paper  for  contributioBi 
for  the  relief  of  fanUlies  of  three  firemea 
who  lost  their  lives  in  the  performance  ef 
their  duty,  plaintiff,  as  heir  of  one  of  the 
firemen,  cannot  maintain  an  action  to  recover 
his  part  of  the  amount  collected,  as  money 
had  and  received,  since  the  transaction  cre- 
ated no  legal  right  in  plaintiff  to  any  part 
of  the  money. — Hallinan  v.  Hearst,  6  CaL 
Unrep.  592,  62  Pae.  1063. 

Assumpsit  for  money  had  and  received  can- 
not be  maintained  by  minors  for  rents  of  a 
building  which  their  father  has  agreed  shall 
go  to  reimburse  one  who,  in  pursuance  of  ^ 
contract  with  the  father,  has  erected  it  oa 
the  minors'  land. — McKee  v.  Preston,  66  CaL 
522,  6  Pae.  379. 

Plaintiff,  acting  as  agent  for  K,  A  T>^ 
shipped  in  his  own  name  coffee  by  steaiaer 
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to  defendant,  to  wliom  by  a  previons  under- 
standing K.  m  D.  were  to  ship  all  their  coffee. 
On  the  same  steamer  plaintiff  sent  a  letter 
direeting  defendant  to  hold  the  eoffee  to  the 
order  of  K.  Sc  J>,,  and  to  send  plaintiff  cer- 
tain merehandiee,  "charging  me  [plaintiff] 
with  the  amount  to  the  above-named  gentle- 
men [K.  A  D.]."  Defendant  accounted  to 
K.  &  D.  for  the  coffee,  whereupon  plaintiff 
demanded  of  him  the  proceeds  of  the  sale. 
Plaintiff  had  no  interest  in  or  lien  on  the 
eoffee,  and  K.  &  D.  were  not  indebted  to  him 
for  commissions  or  any  amount  except  for  the 
cash  proceeds  of  the  coffee.  Held,  that  plain- 
tiff could  not  recorer. — ^Pinson  ▼.  Schmaiz,  94 
Cal.  651,  30  Pac.  3. 

An  agent,  who  discharges  the  obligation  of 
his  principal,  and  substitutes  other  securities 
therefor  in  his  own  name  or  in  the  name  of 
a  third  person,  is  liable  to  the  principal,  on 
the  common  count  for  money  had  and  re- 
ceived to  his  use,  whether  he  has  actually 
received  any  money  or  not. — Wagner  v.  We- 
dell,  3  Cal.  App.  874,  85  Pac.  126. 

Koney  received,  right  to  maintain  joint 
action  against  several  defendants  for 
money  had  and  received.  Ann.  Gas. 
1913A.  935. 


S  8l    Kature  and  f onn  of  remedy. 

Defendant,  having  a  claim  against  M., 
agreed  with  plaintiff  to  take  his  claim  against 
the  same  person,  treat  it  as  his  own,  and  col- 
lect both,  sharing  the  expenses.  Defendant 
obtained  judgment  on  both  claims,  bought 
the  property  on  execution,  and  left  it  with 
an  agent  for  resale.  Held,  that  plaintiff's 
remedy  against  defendant  for  his  fraud  or 
negligence  in  not  getting  the  money  on  plain- 
tilTs  claim  and  paying  it' over  did  not  lie  in 
assumpsit  for  money  had  and  received,  but 
must  bepursued  in  an  action  for  tort. — Her- 
rick  V.  Hodges,  13  Cal.  431. 

A  complaint  in  the  old  form  for  money 
liad  and  received  is  proper  when  a  recovery 
ifl  sought  of  money  which  defendant  has  re- 
ceived and  refused  to  pay  on  demand  to  plain- 
tiff, who  is  entitled  to  it. — Stanwood  v.  Sage, 
22  Cal.  516. 

Where  a  complaint  charges  that,  A  being 
indebted  to  the  plaintiff  in  a  sum  of  money, 
it  was  agreed  between  A,  the  plaintiff,  and 
defendant  that  A  should  pay  over  the  sum  of 
money  to  the  defendant,  and  that  the  de- 
fendant, when  requested,  should  pay  the  same 
to  the  plaintiff;  that  A  did  pay  said  sum  to 
the  defendant  in  gold  coin  of  the  United 
States  to  the  use  and  benefit  of  the  plaintiff; 
that  the  defendant  received  the  same,  and, 
when  requested,  refused  to  pay  it  over  to  the 
plaintiff.  Held,  that  an  action  to  recover  the 
money  in  coin  was  an  action  for  money  had 
and  received,  and  that  the  defendant  was 
not  charged  or  chargeable  as  bailee. — Wendt 
▼.  Boss,  33  Cal.  650. 

Where  the  plaintiff  in  an  action  for  money 
received  had  authorized  an  agent  to  purchase 


stock,  as  an  original  subscriber,  in  a  certain 
corporation,  and  the  stock  of  that  company 
had  then  been  fnlly  subscribed  for  by  others, 
he  could  not  be  compelled  to  accept  from 
others,  in  satisfaction  of  his  rights  under 
such  contract,  any  stock  that  had  been  sub- 
scribed for  by,  and  issued  to,  other  persons, 
and  that  was  then  owned  by  other  persons. — 
Gray  v.  EUis,  164  Cal.  481,  129  Pac.  791,  793. 

§9.    Defenses. 

One  who  gives  money  to  an  agent  of  two 
corporations  with  the  agreement  that  sueh 
agent  shall  purchase  stock  in  the  corporation 
designated  by  the  plaintiff  has  the  right  to 
insist  that  such  subscription  shall  be  ap- 
plied to  the  purchase  of  the  designated  stock, 
and  where  the  agent  has  wrongfully  pur- 
chased stock  in  the  other  corporation,  it  will 
be  no  defense  to  an  action  by  plaintiff  for 
mone]^  received  that  the  stock  of  either  cor- 
poration was  of  equal  value. — Gray  v.  EUis, 
164  Cal.  461,  129  Pac.  791,  793. 

Where  the  note  was  payable  to  both  hus- 
band and  wife,  and  in  a  former  suit  thereon 
by  the  husband  to  collect  the  note,  in  which 
the  wife  was  made  a  defendant,  a  defense 
by  the  payee  that  he  had  paid  the  note  to 
the  wife  as  one  of  the  payees,  in  which  judg- 
ment was  given  to  the  wife,  such  former 
judgment  cannot  constitute  a  bar  to  an  ae- 
tion  by  the  husband  against  the  wife  for 
money  had  and  received. — Whittlaiik  Whittle, 
5  Cal.  App.  696,  91  Pac.  170. 

The  general  principle  is  that  itfi'an  action 
of  money  had  and  received  the  defendant 
may  show  any  facts  that  entitle  him  to  re- 
tain the  money  on  legal  or  equitable  ground, 
and  if  the  right  of  the  defendant  to  retain 
the  money  is  equal  to  that  of  the  plaintiff, 
the  defendant  must  prevail.  In  an  action  by 
the  husband  against  the  wife  for  money  had 
and  received,  it  was  error  to  refuse  to  allow 
her  to  prove  in  defense  that  the  husband  had 
willfully  deserted  her,  without  just  cause,  and 
that  the  money  received  was  necessarily  ex- 
pended by  her  for  the  necessaries  of  life. — 
Whittle  V.  Whittle,  5  Oal.  App.  696,  91  Pac. 
170. 

At  common  law  the  common  count  for 
money  had  could  be  used  to  recover  for  money 
obtained  by  false  and  fraudulent  representa- 
tions.— Band  v.  Columbia  Bealty  Co.,  18  CaL 
App.  444,  110  Pae.  322. 

A  count  for  ^noney  had  and  received,  alleg- 
ing that  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  county,  is  not  equivalent 
to  an  allegation  that  defendant  became  in- 
debted to  plaintiff  in  that  county  so  as  to 
fix  the  place  of  action. — ^Hammond  v.  Ocean 
Shore  Development  Co.,  22  Cal.  App.  167,  133 
Pac.  978. 

That  the  common  count  for  money  had 
and  received  can  be  used  to  recover  money 
by  pleading  fraudulent  representations  was 
recognized  at  common  law,  and  that  such 
practice   is   permissible   under   the   eode   in 
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this  state  is  declared  in  Idnar  v.  Baldridge, 
123  Cal.  187,  190,  55  Pac.  788.— Winkler  ▼. 
Jerrne,  20  Cal.  App.  556,  120  Pae.  804,  806. 

1 10.    Pleading. 

Where  money  is  paid  upon  eompnlsion,  the 
law  raises  an  obligation  to  refund,  and  the 
form  of  the  action  is  for  money  had  and 
received  to  the  plaintiff's  use.  The  words 
'Oiad  and  received  to  the  plaintiff's  use"  are 
pnt  as  the  consideration  upon  which  to  sup- 
port the  assumpsit  on  the  part  of  the  defend- 
ant.—McMillan  ▼.  Bichards,  0  Cal.  365,  70 
Am.  Dec.  655. 

Where  a  complaint  alleges  that  the  defend- 
ant received  money  to  the  plaintiff's  use,  and 
refused  to  pay  the  same  on  demand,  the  de- 
fendant in  his  answer,  though  admitting  the 
allegations  of  the  complaint,  may  set  up  as 
new  matter  payment  of  the  demand  before 
suit  brought — McDonald  v.  Davidson,  30  Gal. 
173. 

In  an  action  for  money  had  and  received,  a 
request  or  demand  need  not  be  alleged. — 
Qvlmby  v.  Lyon,  63  Gal.  394. 

A  complaint  in  an  action  to  recover  for 
money  paid  to  defendants  through  their  false 
representations  in  making  proofs  of  loss  on 
an  insurance  policy,  which  fails  to  allese  a 
breach  of  contract  by  defendants,  by  f auure 
to  pay  the  money  claimed,  does  not  state  a 
cause  of  action  for  money  had  and  received. — 
London  efe.  Fire  Ins.  Go.  v.  Liebes,  105  Gal. 
203,  38  Pac.  691. 

While,  iibder  the  code,  the  facts  constitut- 
ing a  cause  of  action  must  be  pleaded,  yet, 
in  assumpsit  for  money  had  and  receivea,  evi- 
dence of  plaintiff's  claim  may  be  admitted 
under  a  complaint  containing  the  monev 
counts  only.— Minor  v.  Baldridge,  128  Cal. 
187,  55  Pac.  783. 

A  complaint  for  money  had  and  received 
alleged  that  defendant  executed  a  note  for 
the  sum  due,  and  attempted  to  deliver  it  to 
the  payee,  but  she  refused  to  accept  it,  where- 
upon he  left  it  at  her  residence,  and  that  the 
note  never  was  in  fact  delivered;  and  that  the 
payee  offered  to  return  it.  Held  that,  by  off- 
ering to  return  the  note,  the  complaint  did  not 
show  an  acceptance  of  it. — ^Whyte  v.  Bosen- 
crantz,  123  Gal.  634,  69  Am.  St.  Bep.  90,  56 
Pac.  436. 

It  is  not  essential  to  a  complaint  in  an 
action  for  money  received  that  it  recite  every 
detail  out  of  which  the  cause  of  action  arises, 
since,  under  Gode  of  Givil  Procedure,  section 
454,  defendant  can  demand  a  bill  of  partic- 
ulars, if  the  complaint  is  too  general. — Down- 
ing V.  Mulcahy,  6  Cal.  Unrep.  242,  56  Pac. 
466. 

In  an  action  for  money  received  it  is  not 
essential  to  jurisdiction  of  the  parties  or  of 
the  subject  of  the  action  to  allege  where 
the  cause  of  action  accrued. — ^Downing  v.  Mul- 
cahy, 6  Cal.  Unrep.  242,  56  Pac.  466. 

Where  plaintiff  alleges  that  the  defendant 
obtained  certain  notes  from  her  by  menaces 


and  duress,  and  that  later,  while  still  under 
duress,  she  paid  such  notes,  and  the  facts 
showing  duress  are  set  out  with  reasonable 
certainty,  the  fact  that  the  complaint  does 
not  state  when  the  notes  were  made  pajtUe 
nor  when  they  were  paid  does  not  make  it 
uncertain  or  ambiguous,  since  the  oltinate 
fact  to  be  established  was  the  duress  itself.— 
Woodham  v.  Alien,  130  Gal.  194,  62  Pac  398. 

Plaintiff  alleges  that  the  defendant  bad 
obtained  certain  notes  from  her  by  menaces 
and  threats  to  prosecute  her  husband  for  aa 
alleged  felony,  and  later,  under  dnrese  and 
fear  that  defendant  would  carry  oat  bis 
threat,  she  paid  such  notes.  Held,  that  eneb 
allegations  did  not  show  that  the  payment  of 
the  notes  amounted  to  a  ratification  of  tbe 
contract  under  which  the  notes  were  given, 
ajkd  hence  the  money  could  be  recovered.— 
Woodham  v.  Allen,  130  GaL  194,  62  Pac  398. 

An  allegation  in  a  complaint  that  plaintiff 
would  not  have  delivered  certain  goods  and 
notes  to  defendsLut  except  that  she  feared  de- 
fendant would  procure  the  arrest  of  her  bns- 
band,  as  he  had  threatened  to  do,  is  a  suiBeient 
allegation  that  defendant  obtained  tbe  goods 
and  notes  by  menace. — ^Woodham  v.  Allen,  130 
Gal.  194,  62  Pac.  398. 

Where  an  action  is  brought  to  recover  a 
certain  sum,  wjiich  plaintiff  claims  defendant 
obtained  from  her  by  threats  and  menace,  it 
is  not  necessary  to  allege  in  the  complaint 
that  the  sum  sought  to  be  recovered  has  not 
been  paid,  since  the  action  is  not  based  on  a 
breach  of  contract. — ^Woodham  t.  Allen,  130 
GaL  194,  62  Pac.  398. 

In  an  action  against  a  partnership,  agents 
of  a  corporation,  and  the  corporation  for 
money  received  by  such  corporation  from  tbe 
plaintiff  through  the  wrongful  diversion  by 
such  agents  to  the  purchase  of  such  corporate 
stock,  the  complaint  held  to  state  a  good 
cause  of  action  against  both  the  coiporatioa 
and  the  agents.— Qray  t.  Ellia,  164  CaL  4S1, 
129  Pac.  791,  793. 

A  complaint  in  an  action  against  a  bank 
for  money  had  and  received  by  it  to  the  nse 
of  plaintiff  and  his  assignors,  whicb  alleges 
in  substance  that  a  third  person  was  employed 
as  their  agent  to  make  suid  market  butter 
from  milk  and  cream  delivered  to  him  by 
them  for  an  agreed  percentage,  who  agreed 
to  pay  the  net  proceeds  to  each  of  them  in 
proportion  to  the  quantity  of  butter  made 
and  sold  for  each,  and  that  he  held  the  net 

Sroceeds  as  money  received  to  their  use  and 
eposited  the  total  amount  thereof  in  defend- 
ant bank  for  their  use  and  benefit,  which  took 
with  knowledge  of  all  the  fsicts,  and  tbat 
the  money  deposited  was  the  property  of  tbe 
plaintiff  and  his  assignors  shows  an  implied 
promise  of  the  bank  to  pay  the  money  to 
their  use  and  benefit,  and  states  a  cause  of 
action  against  the 'bank  which  ia  free  from 
ambiguity  or  uncertainty  or  defect  of  parties, 
and  a  demurrer  thereto  was  improperlv  sus- 
tained.— Smith  V.  Farmers'  and  Merchants' 
Bank,  2  GaL  App.  877,  84  Pac  348. 
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It  was  not  necessary  for  the  complaint  to 
•▼er  that  the  defendant  bank  was  a  party 
to  the  contract  between  the  plaintiif  and  his 
assignors  and  the  third  person;  nor  was  it 
material  to  show  whether  the  money  came  to 
aneh  third  person  as  an  agent  for  them,  or 
eame  to  him  in  the  capacity  of  the  seller  of 
property  belonging  to  them,  so  long  as  it  ap- 
pears that  the  bank  knew  that  he  held  the 
proceeds  of  sale  for  their  use  and  benefit,  and 
that  he  had  set  it  aside  as  money  belonging 
to  them  and  had  placed  it  in  the  bank  for 
their  nse  and  benefit.— Smith  ▼.  Farmers  and 
Merchants'  Bank,  2  Cal.  App.  377,  84  Pac.  348. 

A  complaint  charging  defendant,  as  agent 
of  plaintiff,  with  haying  sold  plaintiff's  note 
and  mortgage,  for  a  certain  sam,  for  and  on 
aeeonnt  of  plaintiff,  and  that,  although  de- 
mand had  been  made,  defendant  had  not  paid 
plaintiff  the  said  sum,  nor  any  part  thereof, 
stated  facts  sufficient  to  constitute  a  cause 
of  action. — ^Wagner  y.  Wedell,  3  Gal.  App.  274, 
85  Pac.  126. 

The  approyed  and  usual  form  of  count  for 
money  had  and  4*eceiyed  consists  in  stating 
that  the  defendant  is  indebted  to  the  plaintiff, 
-or  his  assignor,  in  a  certain  sum  "for  money 
had  and  receiyed  to  the  use  of  the  plaintiff," 
or  his  assignor. — ^Fox  y.  Monahan,  8  GaL  App. 
707,  97  Pac.  765. 

A  second  count  in  the  complaint  merely 
aUegin^  that  "defendants  became  indebted" 
to  plaintiff's  assignors  in  a  certain  sum, 
'^oney  had  and  receiyed  by  said  defendants, 
At  the  special  instance  and  request  of  de- 
fendants," without  stating  any  facts  showing 
directly  or  inferentiall^  that  the  money  was 
had  or  receiyed  for  their  use  or  benefit,  states 
no  cause  of  action,  and  a  general  demurrer 
thereto  should  haye  been  sustained. — ^Foz  y. 
Monahan,  8  Gal.  App.  707,  07  Pac.  765. 

^  The  action  for  money  had  and  receiyed  will 
lie  whereyer  it  appears  that  the  defendant 
has  receiyed  money  which  in  equity  and 
good  conscience  he;  should  pay  to  the  plain- 
tiff; and  a  complaint  in  such  action,  though 
'departing  from  the  usual  form,  which  alleges 
that  the  money  receiyed  was  earned  by  plain- 
tifTs  assignors  as  their  share  of  commissions 
from  the  sale  of  real  estate,  and  was  col- 
lected by  the  defendants  and  appropriated  to 
their  own  use,  states  a  sufficient  cause  of  ac- 
tion for  money  had  and  receiyed  by  the  de- 
fendants to  the  use  of  plaintiff's  assignors, 
as  against  a  general  demurrer. — ^Fox  v.  Mona- 
han, 8  Gal.  App.  707,  97  Pac.  765. 

§  11.    Evldenoe. 

Where  plaintiff  offers  eyidence  that  de- 
fendant receiyed  moneys  growing  out  of  ad- 
yentores  of  plaintiff  and  defendant,  whether 
as  joint  owners  or  as  copartners,  defendant  is 
entitled  to  show  that  such  moneys  were  dis- 
bursed in  due  course  of  business. — ^Fisher  y. 
Bweet,  67  Gal.  228,  7  Pac.  657. 

In  an  action  for  money  had  and  receiyed, 
it  was  proyed  that  the  money  was  deposited 
^with   defendant's  intestate  by  plaintiff's  in- 
YI  OsL  Dls«st— 89S 


testate  in  pursuanee  of  an  agreement  by  the 
latter  and  a  third  party  who  had  sued  him 
and  attached  some  of  his  property,  and  that 
defendant's  intestate  agreea  to  hold  the 
money  and  other  property  as  security  for  any 
judgment  that  the  attaching  creditor  might 
recoyer.  The  court  then  admitted  eyidence 
that  the  defendant's  intestate  immediately 
paid  the  money  to  plaintiff's  intestate.  Held, 
that  the  eyidence  was  properly  admitted, 
since,  regarding  the  transaction  as  a  trust, 
the  plaintiff's  intestate  could  end  it  at  any 
time  with  the  consent  of  defendant's  in- 
testate, so  far  as  the  latter's  obligations  to 
the  former  were  concerned. — Bradbury  y.  Mc- 
Glure,  93  Gal.  133,  28  Pac.  777. 

The  unauthorized  notes  of  a  corporation, 
though  not  eyidence  of  liability  on  the  ex- 
press contract  appearing  on  the  face  thereof, 
are  admissible  to  show  that  the  money  which 
they  represent  was  furnished  by  plaintiff. — 
Pauly  y.  Pauly,  107  Gal.  8,  48  Am.  St.  Eep. 
98,  40  Pac.  29. 

Under  a  complaint  for  money  deposited 
with  defendant  for  plaintiff's  use,  alleging  a 
promise  to  repay  it  to  plaintiff  on  demand, 
testimony  showing  that  the  money  was  de- 
posited with  defendant  to  secure  the  return  of 
certain  property  loaned  to  plaintiff,  under  a 
contract  of  employment,  was  inadmissible. — 
Barrere  v.  Somps,  113  Gal.  97,  45  Pac.  177. 

Where  the  plaintiff  sued  for  money  had 
and  receiyed  and  recoyered  a  small  judgment 
against  the  bank,  where  it  appears  that  such 
bank  receiyed  all  the  moneys  collected  under 
the  contracts  for  street  work,  the  judgment 
was  properly  limited  thereto,  and  was  not 
entitled  to  run  a^^ainet  any  other  defendant 
that  had  no  participation  in  any  assets  due 
to  the  plaintiff. — Whittier  y.  Home  Say, 
Bank,  161  Gal.  311,  119  Pac.  92. 

§  12.    Trial,  Indgnmnt  and  review. 

In  an  action  for  money  had  and  receiyed, 
where  it  appears  that  ^e  defendant  receiyed 
the  money  demanded  in  gold  coin  and  dust, 
all  of  which  he  entered  in  his  book  as  "cash  " 
held,  that  a  yerdict  for  the  plaintiff  in  gold 
coin  will  not  be  set  aside  as  contrary  to  the 
eyidence. — Wendt  y.  Boss,  33  GiU.  650. 

In  assumpsit  for  money  had  and  receiyed, 
the  undisputed  eyidence  showed  that  plain- 
tiff, defendant,  and  others  owned  the  stock 
in  a  certain  corporation  in  the  hands  of  de- 
fendant, of  which  stock  fiye  thousand  shares 
belonged  to  T.;  that  T.  gaye  plaintiff  a  writ- 
ten authority  for  defendant  to  sell  his  stock 
at  twenty  cents  a  share;  that  plaintiff  sold 
all  the  stock  in  defendant's  hands  at  a  price 
which  netted  twenty  cents  per  share  for  de- 
fendant's stock,  and  fifty  cents  ner  share  for 
all  the  rest  in  defendant's  hands,  including 
T.'s;  and  that  the  total  proceeds  of  the  sale 
were  remitted  to  defendant,  who  paid  T.  for 
his  stock  at  the  rate  of  fifty  cents  per  share. 
Plaintiffs  eyidence  tended  to  show  that  he 
agreed  with  T.  to  pay  him  one  thousand  dol- 
lars for  his  stock,  whereupon  T.  gaye  plain- 
tiff the  order  authorizing  defendant  to  sell 
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stock  for  twenty  eent«^  whieh  plaintUT 
deposited  with  defendanti  and  that  there- 
upon  defendant  agreed  with  plaintiff  to  hold 
for  plaintiif'8  benefit  whatever  plaintiff 
might  suceeed  in  getting  for  T/s  stock  abore 
twenty  cents  per  share.  The  evidence  for 
defendant  tctpded  to  show  that  plaintiff  in- 
duced T.  to  give  the  order  authorising  the 
sale  at  twenty  cents  by  false  representationSy 
that  all  the  stockholders  had  authorised  a 
sale  of  their  stock  at  that  price,  and  that, 
on  the  day  following  T.'s  conversation  with 
plaintiff,  T.  met  another  stockholder,  who 
denied  that  he  had  anthorised  a  sale  at  any 
such  price,  whereupon  T.  repudiated  his  au- 
thorization to  sell  at  twenfy  cents,  though 
such  repudiation  was  never  brought  to  the 
knowledjee  of  plaintiff.  Held,  that  a  finding 
that  defendant  received  no  money  for  the 
use  of  plaintiff  was  justified  by  the  evidence. 
Wallace  v.  Hopkins,  2  CaL  Unrep.  873,  18 
Pac.  678. 

Plaintiff  alleged  that  defendant  collected 
monev  belonging  to  another,  and  agreed  to 
hold  it  till  a  dispute  as  to  its  ownership  was 
settled,  givinff  a  written  acknowledgment 
that  he  so  held  it;  that  such  dispute  was  set- 
tled; and  the  assignment  of  claimants'  rights 
to  plaintiff.  Defendant's  answer  admitted 
receipt  of  the  money,  but  denied  plaintiff's 
other  averments.  Defendant  also  pleaded  a 
former  judgment  on  the  same  cause  of  ac- 
tion. Plaintiff  pnt  in  evidence  defendant's 
written  acknowledgment  and  the  assiffuments 
to  himself,  and  one  of  his  assiffnors  testified 
that  defendant  had  not  paid  the  money. 
Defendant  did  not  put  in  evidence  any 
memorandum  of  settlement,  nor  the  judgment 
pleaded  by  him.    He  admitted  his  signature 


to  the  acknowledgment,  but  said  that  he  had 
no  memory  of  the  matter,  and  he  failed  te 
contradict  any  of  the  plaintiff's  testimonj. 
Held,  that  a  verdict  for  defendant  was  sot 
justified. — ^Peterson  v.  Taylor,  4  CaL  Uuepi 
49,  3d  Pac.  436. 

In  an  action  to  recover  money  alleged  te 
have  been  deposited  with  defendant's  intes- 
tate upon  his  promise  to  repay  on  demaad, 
defendant  may  show,  under  the  eeneral  issss, 
that  the  claim  is  for  a  gambling  debt— 
Frank  v.  Pennie,  117  CaL  254,  49  Pac.  208. 

In  the  absence  of  evidence  showing  that  s 
corporation's  agent  received  money  whidi 
plaintiff  was  fraudulently  induced  to  psy  to 
the  corporation,  a  judgment  in  assumpsit  for 
money  had  and  received  against  the  agent  is 
erroneons. — ^Minor  t.  Baldndge^  123  Gid.  187, 
56  Pac.  783. 
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What     is     ''moneyed     cozporatiuL' 
Ann.  Cas.  136. 


MONOOLIAirS. 

See  references  under  Ohlnewi;  Ji 

M0N0HAHI4. 

Bee,  also,  references  under 
Effect  on  testamentary  capaci^. 


Sea  Wllli^ 


MONOPOLIES. 

|1.  Nature  and  validity  of  trusts  and  combinatloai^ 

{2.  Gonstitntionality  of  Gartwright  law. 

§  3.  Prohibited  combinations  or  grants  of  righti, 

§  4.  — ' —  Price  control. 

15.  IV>rfeiture  of  charter. 

8  6.  Actions  for  damages  for  injuries  by. 

1 7.  Criminal  offenses. 

§  8.  Indictment,  sufficiency  of. 

6ee,  also,  cross-references  under  Bastralnt  of  ftida. 


As  te  conspiracy.    See  Conspiracy. 
Equity  jurisdiction  over.    See  Equity,  §  17. 
Exclusive   franchises.    See   Frandilma,  S  4. 
Labor  organizations.    See  Trade  TTnions. 
At  public  nuisance;  remedy  by  injunc- 
tion.   12  L.  B.  A.  753. 

Extent  of  immunity  granted  to  witness 
testifying' in  proceeding  under  federal 
anti-trust  act.  "  Ann.  Cas.  1914C,  131. 

What  constitutes  carrying  on  business 
within  covenant  not  to  carry  on  simi- 
lar business  within  prescribed  limits. 
Ann.  Gas,  1915A,  381. 


f  1.    Eatnro  and  TaUdlty  of 
binatloiia. 

A  monopoly  exists  where  all  or  nearly  sll 
of  an  article  of  trade  or  commerce  witUn  s 
community  o\  district  is  brought  within  the 
hands  of  one  man  or  set  of  men,  so  as  to 
practically  bring  the  handling  or  productios 
of  the  eommodi^  or  thing  within  such  single 
control,  to  the  exclusion  of  competition  or 
free  traffic  therein,  and  anything  else  than 
this  is  not  a  monopoly. — ^Herriman  ▼.  Ifes- 
aies,  115  CaL  16,  56  Am.  St  Bep.  82L  35  U 
B.  A.  318,  44  Pac  660,  46  Pao.  780. 
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An  agreement,  the  pnipese  or  eifeet  of 
which  is  to  create  a  monopoly,  is  unlawful, 
if  it  relate  to  some  staple  commodity  or 
thing  of  general  requirement  or  necessity, 
and  not  something  of  mere  luxury  or  con- 
Tenience. — Herriman  t.  Menzies,  115  Cal.  16, 
56  Am.  St.  Bep.  82,  85  L.  B.  A.  818,  44  Pae, 
660,  46  Pac.  780. 

Combinations  between  individuals  or  fimui 
for  the  regulation  of  prices  and  of  competi- 
tion in  business  are  not  monopolies,  and  are 
not  unlawful  as  in  restraint  of  trade,  so  long 
as  they  are  reasonable,  and  do  not  include 
all  of  a  commodity  or  trade,  or  create  such 
restrictions  as  materially  aifect  the  freedom 
of  commerce. — Herriman  v.  Menzies,  115  Cal. 
16,  56  Am.  St.  Bep.  82,  35  L.  B.  A.  318,  44 
Pac.  660,  46  Pac.  730. 

Trusts  and  monopolies  which  design  to 
control  the  prices  of  commodities  are  illegal 
as  restraining^  freedom  of  trade,  and  destroy- 
ing competition;  and  a  pleading  which  seeks 
to  share  in  the  gains  of  an  illegal  trust  and 
monopoly  by  averring  that  property  sold  by 
the  pleader  was  enchanced  in  value  by  rea- 
son of  the  existence  thereof,  and  that  the 
pleader  was  deprived  of  such  enhanced  value 
by  fraudulent  concealment  thereof  by  the 
purchaser,  is  devoid  of  merit,  either  as  a 
ground  of  defense,  or  of  affirmative  relief.^ 
Meyers  v.  Herillion,  118  Cal.  352,  50  Pae. 
662. 

Under  Civil  Code,  section  1673,  and  Sher- 
man anti-trust  act,  section  1  (Act  July  2, 
1890,  e.  647,  26  Stats.  209  [7  Fed.  Stats.  Ann. 
336,  U.  S.  Comp.  Stats.  1901,  p.  3200]),  cer- 
tain contracts  held  void  as  in  restraint  of 
trade. — (}etz  Bros.  &  Co.  v.  Federal  Salt  Co., 
147  Cal.  115,  109  Am^  St.  Bep.  114,  81  Pac. 
416. 

A  monopoly  exists  where  all,  or  so  nearly 
all,  of  an  article  of  trade  or  commerce  within 
a  community  or  district  is  brought  within 
the  hands  of  one  man  or  set  of  men,  as  to 
practically  bring  the  handling  or  production 
of  the  commodity  or  thing  within  such  con- 
trol to  the  exclusion  of  competition  of  free 
traffic  therein.—- Orogan  v.  Chaifee,  156  CaL 
611,  27  L.  B.  A.  (N.  S.)  395,  105  Pac.  745. 

In  the  case  of  grants  by  the  sovereign 
power,  the  rule  of  construction  is,  that  if  the 
meaning  of  the  words  be  doubtful,  they  shall 
be  taken  most  strongly  against  the  grantee 
and  for  the  government  and,  therefore, 
should  not  be  extended  by  implication  be- 
yond, the  natural  and  obvious  meaning  of 
the  words;  and  if  these  do  not  support  the 
claim,  it  must  fall. — ^Minturn  v.  La  Bus,  649 
IT.  8.  (23  How.)  435,  16  L.  Ed.  574,  affirming 
1  McAU.  370,  Fed.  Cas.  No.  646. 

A  monopoly  will  never  be  awarded  by  im- 
plication except  by  most  direct  and  immedi- 
ate character,  and  as  necessarily  annexed  to 
powers  expressly  granted. — Minturn  v.  La 
Bae,  1  McAll.  370,  Fed.  Cas.  No.  9,646,  af- 
firmed 64  U.  S.  (23  How.)  435,  16  L.  Ed.  574. 


The  town  of  Oakland  had  no  power,  accord- 
ing to  its  charter  to  establish  an  exclusive 
right  of  ferries  within  its  limits,  hence  it  did 
not  possess  the  power  to  confer  upon  othera 
an  exclusive  privilege  to  establish  them. — 
Minturn  v.  La  Bue,  64  U.  S.  (23  How.)  435^ 
16  L.  Ed.  574,  affirming  1  McAU.  370,  Fed.  No. 
9646. 

Constitutionality  of  grant  of.  53  L.  B. 
A.  763. 

Constitutionality  of  statutes  granting 
exelurive  rights  or  privileges.  1  Ann. 
Cas.  847. 

Contracts  in  restraint  of  trade.  7  Am. 
Dec.  743;  64  L.  B.  A.  689. 

Distinction  between  franchise  and  mere 
monopoly.    4  L.  B.  A.  616. 

Effect  of  federal  anti-trust  law  in  re- 
gard to  patents.    64  L.  B.  A.  713. 

Effect  of  monopoly  on  treatment  of  good- 
will in  poblic  service  property  valua- 
tions.   48  L.  B.  A.  (N.  S.)   1147. 

Effect  on  rights  of  vendor  of  sale  of 
goodwill  in  business.  Ann.  Cas.  1914B, 
587. 

Measure  of  damages  for  breach  of  agree- 
ment by  seller  of  business  not  to  re- 
enter business  in  competition  with 
buyer.    Ann.  Cas.  1914A,  1153. 

Measure  of  damages  for  infringement  of 
patent  as  affected  by  holding  close 
monopoly.    51  L.  B.  A.  809. 

Municipal  contracts  for  work  or  articles 
which  embody  a  patented  invention. 
18  L.  B.  A.  45. 

Power  of  state  to  grant  to  private  indi- 
vidual exclusive  right  to  shellfish 
within  waters  of  state.  16  Ann.  Cas. 
198. 

Bight  of  appropriator  of  water  for  dis- 
tribution to  public  to  grant  exclusive 
or  preferential  rights  to  individuals. 
29  L.  B.  A.  (N.  8.)  213. 

Sale  of  business  as  sufficient  considera- 
tion for  covenant  restraining  vendor 
from  future  exercise  of  trade  or  pro- 
fession.   Ann.  Cas.  1913A,  293. 

Validity  of  contract  by  servant  not  to 
engage  in  similar  business  as  master 
after  termination  of  employment. 
Ann.  Cas.  1914A,  500. 

Validity  of  contract  for  material  pat- 
ented or  held  in  monopoly  where  a 
public  letting  to  the  lowest  bidder  is 
required.  5  L.  B.  A.  (N.  S.)  680;  46 
L.  B.  A.  (N.  S.)  990. 

g2.    OoostitntioiiaUty  of  Oartwxiglit  law. 

The  anti-trust  law  (Stats.  1907,  c.  269). 
prohibiting  combinations  in  restraint  of 
trade,  is  not  incompatible  with  any  provi- 
sion of  the  state  constitution,  nor  with  see- 


i 


6276 


MONOPOLIES,  §3. 


tion  182  of  the  Penal  Code  relative  to  tba 
subject  of  conspiracies.  The  nnlawfnl  com- 
bination denounced  in  that  statute  is  made 
to  appljr  to  a  different  object  from  any  men- 
tioned in  the  Penal  Code. — ^People  y.  Sacra- 
mento Butchers'  Protective  Assn.,  12  CaL 
App.  471,  107  Pac.  712. 

Constitutionality  of  statutes  designed  ta 
prevent  monopolies  and  trusts.  6  Ann. 
Cas.  846;  18  Ann.  Cas.  1154. 

Effect  and  construction  of  state  anti- 
trust laws.    64  L.  B.  A.  719. 

Federal  courts  following  state  decisions 
as  to  construction  and  effect  of  stat- 
utes respecting.  40  L.  B.  A.  (N.  8.) 
444. 

Who  may  raise  objection  that  anti- trust 
laws  involve  unconstitutional  discrimi- 
nation.   32  L.  B.  A.  (N.  S.)  »58. 

fS.    Prolilbited  eomUiiaitioiui  or  grants  of 
rii^tti. 

Legislature  cannot  vest  exclusive  right  to 
manufacture  or  sell  particular  articles,  or  to 
use  their  common  name  or  description. — Fal- 
kinburg  y.  Lucy,  35  Cal.  52,  53,  95  Am.  Dec. 
76. 

The  question  as  to  the  validity  of  a  con- 
tract between  newspapers  adopting  a  uni- 
form schedule  of  prices  for  advertising 
and  printing,  including  all  county  work,  is 
not  involved  in  an  action  to  prevent  an  ille- 
gal payment  for  land  purchased  by  the  super- 
visors without  the  publication  of  any  notice. 
Winn  V.  Shaw,  87  Cal.  631,  25  Pac.  968. 

A  contract  provided  for  the  formation  of 
an  association  between  several  firms  and  in- 
dividuals "to  govern  and  control  the  business 
of  master  stevedores,  to  be  carried  on  by  its 
members,  and  to  divide  the  profits  and  losses 
of  said  business  so  carried  on."  The  asso- 
ciation was  to  continue  for  five  years,  and 
was  given  power,  through  a  majority  vote, 
to  fix  a  schedule  of  charges;  and  it  was 
agreed  that  each  member  would  do  no  work 
for  lower  prices.  Each  member  was  to  carry 
on  the  business  in  its  or  his  own  name,  aa 
theretofore,  for  the  benefit  of  the  associa- 
tion, and  render  regular  statements  to  the 
association.  The  agreement  was  to  cover  all 
business  done  by  any  of  its  members  in  the 
state,  and  provided  that  any  member  violat- 
ing tne  contract  should  pay  to  the  associa- 
tion a  certain  amount  as  liquidated  damages. 
Held,  that  the  contract  did  not  create  a  mo- 
nopoly to  unduly  restrict  the  business  of 
stevedoring,  in  contravention  of  public  pol- 
icy.— Herriman  v.  Menzies,  115  Cal.  16,  56 
Am.  St.  Bep.  82,  35  L.  B.  A.  318,  44  Pac.  660, 
46  Pac.  730. 

Acquisition  by  corporation  of  stock  in 
another  corporation  for  purpose  of  con- 
trolling same  and  preventing  compe- 
tition.   8  Ann.  Cas.  64. 

Agreement  among  foreign  corporations 
to  withdraw  from  ftate  as  eombina- 


tion  in  restraint  of  trade.    Ann.  Cu. 
1915A,  256. 

Aqpeements  collateral  to  contracts  form- 
ing illegal  combinations.  11  L.  B.  A. 
(N.  8.)  368;  30  L.  B.  A.  (N.  S.)  580; 
41  L.  B.  A.  (N.  8.)  1034. 

Authority  of  railroads  to  eonsolidate. 
5  L.  B.  A.  726. 

Combination  among  farmers  or  stock 
raisers  as  a  monopoly.  44  L.  B.  A. 
(N.  8.)  1104. 

Combination  among  produce  buyers  as 
monopoly.     12  L.  B.  A.  (N.  8.)  150. 

Combination  to  control  prices  in  partic- 
ular locality.     16  L.  B.  A.  (N.  S.)  223. 

Combinations  which  constitute  unlawful 
trusts.    74  Am.  St.  Bep.  235. 

Contract  by  selling  shareholder  not  to 
engage  in  business  in  competition  with 
the  corporation.  23  L.  B.  A.  (N.  S.) 
506. 

Contracts  in  partial  restraint  of  trade  ss 
affected  by  modern  anti-trust  acts.  9 
L.  B.  A.   (N.  S.)  446. 

Contracts  in  restraint  of  trade.  7  Am. 
Dec.  743. 

Contracts  to  stifle  competition  in  trade; 
conspiracies  to  injure  trade.  2  L.  B.  A 
33;  6  L.  B.  A.  457;  8  L.  B.  A.  500. 

Coroner  as  violation  of  anti -trust  or 
monopoly  act.    44  L.  B.  A.  (N.  S.)  325. 

Forbidding  the  payment  of  a  higher  pries 
for  a  commodity  in  a  particular  com- 
munity than  elsewhere,  for  the  purpose 
of  stifling  competition.  42  L.  B.  A. 
(N.  8.)  821. 

Forbidding  the  sale  of  a  commodity  is 
a  particular  locality  at  a  lower  rate 
than  elsewhere,  for  the  purpose  of  sti- 
fling competition.  42  L.  B.  A.  (N.  S.) 
804. 

Formation  of  trusts  by  illegal  combina- 
tion; monopolies.  8  L.  B.  A.  500;  9 
L.  B.  A.  37. 

Illegal  combinations  within  Sherman  aati- 
tmst  act.  2  Ann.  Cas.  956;  9  Ann.  Css. 
299. 

Illegal  trusts  under  modem  anti-trust 
laws.     64  L.  B.  A.  689. 

Illegality  of  combination  by  corporations 
to  create.    9  L.  B.  A.  37. 

Is  combination  to  control  the  price  of 
labor  or  other  personal  service  per  se 
a  violation  of  statute  against  trusts 
and  monopolies.  23  L.  B.  A.  (N.  S.) 
1260. 

Legal  restrictions  on  department  stores. 
48  L.  B.  A.  261. 

Legality  of  combination  among  insur- 
ance underwriters.  24  L.  B.  A«  (N.  8w) 
153;  38  L.  B.  A.  (N.  S,)  459. 

Legality,  under  modem  anti-tmst  acts, 
of  combinations  or  agreements  which 
restrict  the  class  of  persons  to  whom 
commodities    shall    be    sold,    or   from 
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whom  thej  shall  b«  bought.    6  L.  B.  A. 
(N.  8.)  186. 

Hay  offense  of  conspiracy  be  predicated 
of  an  attempt  to  procure  riolations  of 
the  Blkins  act.     17  L.  B.  A.  (N.  S.)  720. 

Katnre  of;  illegal  combination  to  fix 
price.     13  L.  B.  A.  770. 

Organization  of  brokerage  concern  by 
jobbers  or  dealers  as  an  unlawful 
monopoly.    35  L.  B.  A.  (N.  S.)  464. 

Power  of  state  to  make  inyalid  a  pro- 
vision in  a  sale  of  goods  for  resale,  for- 
bidding the  purchaser  to  handle  goods 
of  other  dealers.  11  L.  B.  A.  (K.  8.) 
968. 

Belation  of  contract  or  combination  to  in- 
terstate commerce  which  will  bring  it 
within  federal  anti-trust  act.  10  L.  B. 
A.  (N.  8.)  268. 

Bestrictions  on  consolidation  of  parallel 
or  competing  railroads.  45  L.  B.  A. 
271. 

Bight  of  railroad  company  to  grant  ex- 
clusive privileges  on  depot  grounds. 
2  Ann.  Gas.  190;  14  Ann.  Cas.  404. 

Unlawful  combinations  between  rail- 
roads.    1  L.  B.  A.  849;  9  L.  B.  A.  690. 

Unlawful  combinations  in  restraint  of 
trade  at  common  law.  Ann.  Cas.  1914A, 
430. 

.Validity  of  affreement  at  common  law  by 
which  employer  seeks  to  direct  the 
trade  of  his  employees  to  the  other 
party.    24  L.  B.  A.  (N.  8.)  649. 

{Validity  of  agreement  not  to  compete,  an- 
cillary to  sale  or  lease  of  property,  as 
affected  by  covenantee's  purpose  to  pro- 
cure a  monopoly.  15  L.  B.  A.  (N.  8.) 
846. 

Validity  and  effect  of  agreement  among 
banks  to  prevent  competition  for  de- 
posits of  public  money.  14  L.  B.  A. 
(N.  8.)   1052. 

iVididity  and  enforceability  of  collateral 
contract  entered  into  by  monopoly  or 
corporate  trust.  8  Ann.  Gas.  892;  Ann. 
Cas.  1912A,  1027;  Ann.  Cas.  1916 A, 
122. 

Validity  of  contract  between  public  ser- 
vice corporations  for  exclusive  inter- 
change of  business.  Ann.  Gas.  1914B, 
262. 

Validity  of  contract  b^  public  service 
corporation  for  exclusive  right  of  way 
across  private  property..  36  L.  B.  A. 
(N.  8.)  456. 

Validity  of  contracts  between  telephone 
companies  for  exclusive  connection.  35 
L.  B.  A.  (N.  8.)  124;  45  L.  B.  A.  (N.  8.) 
465. 

^Validity  of  contract  for  exclusive  right 
to  furnish  telephone  service.  32  L.  B. 
A.  (N.  8.)  494. 

Validity  of  contract  giving  one  an  ex- 
elusive  right  to  handle  goods  in  a  given 
locaHty.    9  L.  B.  A.  (N.  8.)  501. 


Validity  of  contract  in  restraint  of  trade 
covering  whole  state  or  eoimtry.  Ann. 
Cas.  1914D,  631. 

Validity  of  restriction  in  a  deed  as  to 
use  of  property  reserved  for  purpose  of 
securing  monopoly  to  the  grantor.  14 
L.  B.  A.  (N.  8.)  909. 

Validity  of  sale  to  promote.  12  L.  B.  A. 
(N.  8.)  600. 

What  are  Uleg^al  combinationB  within 
Sherman  anti-trust  act.  Ann.  Gas. 
1913D,  721;  Ann.  Gas.  19120,  764. 


§4. 


Pzlc6  control. 


It  is  not  every  limitation  on  absolute  free- 
dom of  dealing  that  is  proldbited,  and  it  is 
the  tendency  (^  the  modern  decisions  to  view 
with  greater  liberality  contracts  claimed  to 
be  in  restraint  of  trade.  8ections  1673  to 
1675  of  the  Civil  Code,  relating  to  contracts 
in  restraint  of  trade,  are  to  be  construed  in 
the  light  of  these  principles.~-Orogan  v. 
Chaffee,  156  Gal.  611,  27  L.  B.  A.  (N.  8.)  395, 
105  Pac.  745. 

There  is  nothing  either  unreasonable  or  un- 
lawful in  the  effort  hj  a  manufacturer  to 
maintain  a  standard  price  for  his  goods.  It 
is  simply  a  means  of  securing  the  legitimate 
benefits  of  the  reputation  which  his  product 
may  have  attained. — Grogan  v.  Chaffee,  156 
Gal.  611,  27  L.  B.  A.  (N.  8.)  395,  105  Pac. 
745. 

A  manufacturer  of  pure  olive  oil,  la  a  quan- 
tity relatively  small  in  comparison  with  the 
total  amount  of  such  oil  manufactured  or  sold 
in  the  market  supplied  by  lum,  may  sell  his 
oil  on  the  condition  that  the  buyer  shall  not 
resell  it  at  less  than  a  certain  minimum  price. 
8uch  a  condition  is  valid  as  between  the  ori- 
ginal seller  and  buyer,  and,  as  between  them, 
its  breach  may  be  enjoined  by  the  manufac- 
turer; and  it  is  immaterial,  as  between  them, 
whether  the  article  is  produced  under  patent 
or  secret  formula,  or  is  one  that  may  l^  pro- 
duced by  anyone. — Qrogan  v.  ChaJFee,  156 
Cal.  611,  27  L.  B.  A.  (N.  8.)  395,  105  Pac.  745. 

An  agreement  whereby  a  wholesaler  or  re- 
tailer is  bound  to  observe  a  fixed  standard 
price  in  the  sale  of  a  certain  article  obtained 
from  the  manufacturer  is  not  within  the 
prohibitory  provision  of  the  so-called  Cart- 
wright  act  of  this  state,  enacted  in  1907 
(Stats.  1907,  p.  984),  as  amended  in  1909 
(Stats.  1909,  p.  593).— Ohirardelli  Co.  v. 
Hunsicker,  164  Cal.  355,  128  Pac.  1041,  1043. 

As  to  validity  of  contract  provision  for 
control  of  price  on  resale.  27  L.  B.  A. 
(N.  8.)  396. 

—  Gh>ods  patented  <Mr  copyrighted.  27 
h.  B.  A.  (N.  8.)  401. 

— —  Goods  produced  by  secret  process. 
27  L.  B.  A.  (N.  a)  402. 

Anti-trust  statutes  as  applicable  to  com- 
bination to  control  price  of  personal 
services.    17  Ann.  Gas.  752. 
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Applie&tion  of  Slterman  antl-tmst  aet  to 
Effreement  regarding  salo  of  eopy- 
nghted  booka.    Ann.  Caa.  1915A,  372. 

Bights  of  mannfaetorer,  not  protected  by 
patent  or  copTrif^ht,  with  respect  to  in- 
terference by  third  parties  with  selling 
system  by  which  he  seeks  to  control  re- 
tail price.    12  L.  B.  A.  (N.  S.)  135. 

Bight  of  vendor  of  commodity  to  control 
price  on  resale  by  vendee.  Ann.  Gas. 
1916A,  81. 

Validity  of  contract  between  dealers  fix- 
ing prices  to  be  paid  by  them  for 
specified  commodities.  Ann.  Cas. 
1912D,  934. 

Validity  of  contracts  between  public  ser- 
vice corporations  to  fix  prices  or  rates 
or  to  divide  trade  or  territory.  6  Ann. 
Gas.  157. 


gS.    Forf eitnva  of  diarter. 

Thongh  charter  of  corporation  may  be  for- 
feited for  entering  into  monopoly,  state  can- 
not confiscate  its  property  therefor. — Have- 
meyer  v.  Superior  Court,  84  Gal.  327,  378,  18 
Am.  St.  Bep.  192,  10  L.  B.  A.  627,  24  Pae. 
121. 

g  6b    Action  for  damacM  for  Injnzlas  by. 

A  complaint  in  an  action  by  a  person  en- 
gaged in  the  general  business  of  buying  and 
selling  real  estate  against  the  stockholders 
of  a  bank  for  double  the  amount  of  damages 
alleged  to  have  been  sustained  by  him  by  the 
acts  of  the  defendants  in  preventing  him 
from  conBummating  the  sale  of  certain  real 
property  devoted  to  the  growing  of  wine 
grapes,  whieh  alleges  that  the  defendants 
combined  together,  in  violation  of  the  Gart- 
wright  anti-trust  law^  for  the  purpose  of  se- 
curing and  maintaining  a  monopoly  of  the 
wine  industry  and  of  lands  suitable  to  the 
growing  and  cultivation  of  wine  grapes  in 
this  state,  and  that  they  mutually  agreed  to 
destroy  the  plaintiff's  business,  by  reason  of 
his  having  preferred  charges  against  the  bank 
for  its  expulsion  from  the  San  Francisco  Beal 
Estate  Board,  of  which  board  both  plaintiff 
and  the  bank  were  members,  and  that  by 
threats,  intimidation  and  coercion  they  com* 
pelled  the  bondholders'  committee  of  a  cer- 
tain vineyard  corporation,  who  had  employed 
plaintiff  to  sell  certain  land,  to  refuse  to 
effect  a  sale  negotiated  by  plaintiff  through 
his  agency,  fails  to  state  a  cause  of  action 
under  the  provisions  of  the  anti-trust  law.-— 
Krigbaum  v.  Sbarbaro,  23  Gal.  App.  427,  138 
Pac.  364. 

To  be  "injured  in  business  or  property," 
within  the  contemplation  of  section  11  of  the 
anti-trust  law  providing  that  any  person  in- 
jured "in  his  business  or  property  by  any 
other  person  or  corporation  or  association  or 
partnership,  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful"  by  such  act,  he 
may  recover  twofold  damages,  contemplates 
that   the  injury   has   directly  resulted  from 


the  fact  of  the  existence  of  the  trust,  tbat  is 
to  say,  where  the  business  or  property  has 
directly  sustained  injury  solely  by  reason  of 
the  restrictions  in  trade  or  commerce  fostered 
by  such  trust  or  combination. — ^Krigbaum  v. 
Sbarbaro,  23  Gal.  App.  427,  138  Pac.  364. 

The  averments  in  such  a  complaint  as  to 
the  alleged  trust  are  wholly  immaterial  to  tiiie 
gist  of  the  complaint,  namely,  the  ^wrongful 
acts  whereby  the  defendants,  having  eom< 
bined  and  conspired  together  for  that  purpose, 
but  not  as  a  trust  or  combination  in  restraint 
of  trade,  caused  the  committee  to  break  its 
contract  with  the  plaintiff. — ^Krigbaum  v. 
Sbarbaro,  23  Gal.  App.  427,  138  Pac.  364. 

Such  a  complaint  sufficiently  states  an  ac- 
tionable wrong  against  the  defendants  in- 
dividually to  fortify  it  against  the  force  of 
a  general  demurrer,  and  the  measure  of  dam- 
ages is  the  aetuid  detriment  suffered. — ^Krig- 
baum V.  Sbarbaro,  23  Gal.  App.  427,  138  Pac 
364. 

It  is  not  necessary  for  the  plaintifiF  in  inch 
an  action  to  allege  that  at  the  time  tbe  sale 
was  prevented  he  had  procured  a  purchaser, 
ready,  willing  and  able  to  purdiase  for  the 
amouht  and  upon  the  terms  prescribed,  where 
it  appears  that  the  only  step  necessary  to 
the  procurement  was  in  concluding  the  nego- 
tiations.— Krigbaum  v.  Sbarbaro,  &  CaL  App. 
427,  138  Pac.  364. 

Neither  is  it  necessaxr  to  allege  that  the 
plaintiff  had  the  exclusive  right  of  sale,  or 
that  the  committee  in  its  contract  with  him 
did  not  reserve  to  itself  the  rig^t  to  sell  dur- 
ing the  life  of  the  contract. — ^Krigbaum  v. 
Sbarbaro,  23  Gal.  App.  427,  138  Pac.  364. 

Gombination  of  dealers  as  giving  right  of 
action  for  damages,  under  federal  anti- 
trust law,  to  merchants  thereby  le- 
stricted  in,  or  prevented  from,  obtain* 
ing  goods.    7  L.  B.  A.  (N.  8.)  984. 

—  "VVhere  no  statutory  provision  there- 
for exists,  to  merchant  who  cannot  ob- 
tain goods  because  of  such  combina- 
tion.   7  L.  B.  A.  (N.  8.)  976. 

Enforcement  by  members  of  iUegal  com* 
binations  of  agreements  collateral  to 
contracts  forming  such  combinations. 
11  L.  B.  A.  (N.  S.[  368  J  30  L.  B.  A. 
(N.  S.)  580;  41  L.  B.  A.  (N.  8.)  1034. 

May  a  person  not  a  party  to  an  agreement 
who  is  injured  thereby  in  his  bnsineas, 
assail  the  validity  thereof,  on  the 
ground  that  it  tends  to  create  or 
promote  a  monopoly.  26  L.  B.  A.  (N. 
6.)  148. 

§  7.    OKimlnal  off  ensea. 

If  the  agent  of  a  company  joins  a  eon- 
spiracy  in  restraint  of  trade,  in  violation  of 
the  anti-trust  laws,  and  in  so  doing  acted  in 
excess  of  his  authority  as  agent,  this  is  a 
matter  of  defense  for  the  company  for  whirh 
he  is  acting;  i.  e.,  that  in  thus  doing  he  acted 
in   excess  of   his   authority   or  without  tbe 
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kaowledge  or  sanction  of  the  company. — ^Peo- 
ple ▼.  Sacramento  Butchers'  Protective  Assn., 
12  CaL  App.  471,  107  Pae.  712. 

Combination  in  restraint  of  trade  as 
eriminal  eonspiraej.  Ann.  Caa.  1913E, 
60S. 

§  8.    IiidictnMn.t^  gnlWctwmy  of. 

Indictment  charging  a  meat  company  with 
conspiracy  in  restraint  of  trade  in  violation 
of  the  prohibitions  of  the  anti-trust  law,  need 
not  allege  that  the  defendant  or  defendants 
or  either  of  them,  were  or  was  in  a  position 
to  control  the  market  in  the  sale  and  par- 
chase  of  the  commodity  to  which  the  charge 
relates. — ^People  v.  Sacramento  Butchers'  Pro- 
tective Assn.,  12  Gal.  App.  471,  107  Pac.  712. 


MONOTYPE  MA< 


h:ii 


Exemption    from   forced   sale.    6«o 

MONTH. 

Koamro  of  duratioii.    Boo  Tlm^lS. 


MONTHLY    AOOOUNTB    AND    BE* 

POSTS. 

Liability  of  corporate  officers  for  failure  to 
make,  post  or  publish.  Boo  Ooiporattoni^ 
§819. 


to  inheritance  tax.    23  L.  B.  A.  (K.  8.) 
474. 

Liability  of  decedent's  estate  for.  33  L. 
B.  A.  666;  52  L.  B.  A.  (N.  8.)  1153. 

Keaning  of  term  "monument"  as  used  in 
will  directing  monument  to  be  erected 
for  testator  or  other  person.  19  Ann. 
Gas.    1158. 

Beference  to  permanent  monuments  in 
record  of  mining  claim.  7  L.  B.  A. 
(N.  8.)  870. 

Validity  of  testamentary  provision  for 
erection  of.    1  B.  B.  C.  9dl« 


MONUMENTS  AND  MASKS. 

Control  of  ealjs  for.    Boo  Boiiiidaciefl^|7« 

MOORED  VESSELS. 

Duty  to  earry  lights  on.     8oo  OollislOB,|SL 


MOOBINO. 

Liability  for  injuries  caused  by. 
B.  A.  981. 
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MOOT  OASS. 

Jiirisdietlo&  of  eonrt  over.    6eo 


Oo«ti,|8. 


MONTHLY  INSTALLMENTS. 

Bight  to  foreclose  chattel   mortgage  on  do- 
fault  in  payment  of.    8oo  0hatfcel  Morfe- 


MONTH  TO  MONTH. 

Tenancy  from  month  to  month.    Soo  Laadp 
lord  and  Tmaat^  V* 


MONUMENTS. 

Artificial  monuments.    8ee  Boundaxleo,  S  IS. 

Liability  of  estates  of  decedents  for  grave 
monuments.  8eo  Bzocotoca  and  Admlois- 
trator%§274. 

Allowance  for,  against  deceased's  estate. 
28  L.  B.  A.  (N.  8.)  572. 

Contract  to  make  tombstone  or  monu- 
ment as  within  statute  of  frauds.  10 
Ann.  Cas.  309. 

Description  of  mining  claim  with  refer- 
ence to  permanent  monuments.  7  L. 
B.  A.  (N.  8.)  838. 

If  money  set  aside  under  will  for  pur* 
pose  of  caring  for  monument  subject 


MOOT  QUESTION. 

Befusal  of  appellate   court  to  entertain  or 
determine.    Soo  Appeal  aad  Biror»  f  28. 


MORAL  OERTAINTT. 

Bequisites    of    instruction    relating   to.    800 
Orimiiial  Law,|429. 


MORAL  CHARAOTER. 

evidence  of  specific  instances  to  prove. 
14   L.   B.   A.    (N.   8.)    689. 


MORAL  INSANITT. 

Effect     on     responsibility     for     crime.    800 
OrlflEdnal  Law,  §12. 

As  effecting  testamentary  capacity.    27 
L.  B.  A.  (N.  8.)  89. 


MORAL  LIFE. 

Protection  of  personal  rights  rolatinf  toi» 
37  L.  B.  A.  784. 
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M0E4L  OBLIOATI0N8. 

As  eoBsideration  for  eontraet.    See  Oontract% 
142. 

As  basis  of  appropriations.  14  L.  B.  A. 
477. 

Constitutionality  of  retroactive  statute 
which  attempts  to  base  a  right  of  ac- 
tion upon.    52  L.  B.  A.  034. 

Power  of  legislature  to  compel  payment 
by  municipalities  of  nonlegal  aemands. 
48  li.  B.  A.  473. 


MORAL  QUALIFIOATIONB. 

Of  executors.    16  L.  B.  A.  538. 


As  phrase  occurring  in  personal  property 
contracts.    12  Ann.  Gas.  294. 


MOSE  8PE0IFI0  INSTRnOIIOinL 

Necessity  for  request  for.    See  Orimlnjd  Lav, 
§453. 


MOBE  THAN  ONE  OFFICE. 

Compensation  of  county  officer  holding  mom 
than  one  ofllce.    See  Gguntlei.  §7S. 

Bight  of  same  indlTidual  to  hold  more  than 
one  public  office.    See  €Mi 


MORAL  TURPITUDE. 

Mandamus  to  restore  to  office  one  who 
has  been  removed  for.  19  L.  B.  A. 
(N.  S.)  74. 


M0RALIT7. 

See  Morals  and  Movalitj. 


MORPHINISM. 

As  ground  for  divorce.    39  L.  B.  A.  261 

Effect  of.  on  competency  as  witness.    39 
L.  B.  A.  265. 

Effect    on    responsibility    and    capacity. 
39  L.  B.  A.  262. 

Of  insured.    39  U  B.  A.  265. 


MORALS  AND  M0RALIT7. 

Aa  to  immorality.    See  Imnioralitj. 

Constitutionality  of  discrimination  based 
on  race  or  color  in  police  regulations 
affecting.    34  L.  B.  A.  (N.  S.)  604. 

Injunction  against  nuisances  affecting. 
41  L.  B.  A.  321. 

Municipal  power  as  to  nuisances  affeet- 
ing.    39  L.  B.  A.  520. 


'"MORE  OR  LESS.'' 

As  phrase  occurring  in  deeds.    12 
Cas.  297. 


MORTAUTT  TABLES. 

See  references  under  Ammltj  TMiieiL 

As  basis  of  term  of  imprisonment  for  eriiae. 
See  CMminal  Iaw,  §829. 

As  evidence.    See  Bvidenca^  §§  337,  366. 

As  evidence.    Ann.  Cas.  1914C,  685. 

Admissibility,  in  action  for  death  by 
wrongful  act,  of  mortality  tables  te 
show  probable  duration  of  life.  12 
Ann.  Gas.  425. 

Introduction  of  in  evidence  as  prerequi- 
site to  recovery  of  damages  for  destk 
by  wrongful  act  Ann.  Cas.  1914C, 
685. 
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L    KBQUIHZTBfl  Ain>  VALIDITT. 

A.  NATUBE  AND  ESSENTIALS  OF  CONYEYANCB  AS  SECUBITY. 

S    1.  Nature  of  mortgage  in  generaL 

§    2.  Change  in  character. 

§   3.  Statutory  proyisions. 

S   4.  Mortgage  distinguished  from  other  transactionfl  in  generaL 

S   5.  -*— -  Conditional  sale. 

§   6.  TruBt  or  power. 

§   7.  Property  which  may  be  eubjeet  of  mortgage. 

§    8.  Creation  of  power  of  tale. 

S   9.  Persons  who  may  make  mortgages. 

§  10.  Persons  to  whom  mortgages  may  be  made. 

§  11.  Consideration. 

§  12.  Bquitable  mortgages  in  general. 

(  13.  Agreement  or  informal  mortgage. 

i  14.  Absolute  deed  as  a  mortgage  in  general. 

§  15.  Defeasance  or  written  agreement. 

S  16.  Oral  agreement. 

S  17.  Eridence  as  to  character  of  transaction  or  instrument  in  generaL 

( 18.  Presumptions  and  burden  of  proof. 

§  19.  Admissibility. 

(  20.  Parol  evidenee. 

(  21.  Weight  and  suiBcieney. 

i  22.  Questions  for  court  or  jury. 

f  22a.  Beview. 

B.  FOBM  AND  CONTBNT8  OF  INSTBX7MENT8. 

i  23.  Necessity  and  sufficiency  of  writing. 

§  24.  Form  of  instrument  in  general. 

(  25.  Description  of  property. 

§  26.  Description  of  debts  or  liabilities  secured. 

{27.  Covenant  or  promise  to  pay  the  debt. 

G.    EXECUTION  AND  DEUYEBY. 

1 28.  Execution  in  general. 

(  29.  Signature  or  subscription  and  acknowledgment. 

i  30.  Delivery  in  generaL 

§31.  Estoppel  to  deny  execution  or  delivery. 

(  32.  Evidence  of  execution  or  delivery. 

D.    VALIDITY. 

S  83.    Capacity  and  assent  of  parties  in  generaL 
§  84.    Fraud  or  undue  influence. 
t35.    IllegaUty. 
y  S  35a.  Partially  void. 
§  86.    Bight  to  contest  validity  and  cancellation  for  invalidity. 

[L    BBOGBDIKO  AND  BSGIBTBATIOK. 

§  87.    Purpose  and  scope  of  requirements  in  generaL 

§88.    Statutory  provisions. 

§  88a.  Effect  as  between  parties  to  inatnuneat. 
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ZXX.    CX>K8TBU0TIOK  AND  OPEBATION. 

A.  OENEEAL  RULES  OP  CONSTRUCTION. 

{  89.  Application  to  mortgages  in  general. 

{  40.  Intention  of  parties. 

I  41.  Language  of  inBtrument  and  recitals* 

{  42.  Construing  instruments  together. 

f  43.  Extrinsic  circumstances  or  construction  by  parties. 

f  44.  EiTidence  to  aid  construction  in  general. 

B.  PARTIES   AND  DEBTS    OR   LIABILITIES    SECURED. 

{45.  Parties  liable  in  generaL 

8  46.  Debts  secured  in  general, 

8  47.  Future  advances. 

{ 48.  Indemnity. 

8  49.  Extension  to  other  debts  «r  liabilities. 

8  50.  Interest. 

8  51.  Taxes  and  assessmenta. 

8  52.  Attorneys'  fees. 

C.  PROPERTY  MORTGAGED  AND  ESTATES  OF  PARTIES  THEREIN. 

8  53.  Property  included  in  description  in  general. 

8  54.  Reference  to  maps,  plats  or  other  instruments  or  records. 

8  55.  After-acquired  property  or  title. 

8  56.  Eizteusion  to  other  property. 

8  57.  Appurtenances,  rents  and  profits. 

I  58.  Estates  and  interests  of  parties  in  generaL 

8  59.  Under  trust  deeds. 

8  60.  Under  absolute  deed  as  mortgage. 

8  61.  Estoppel  of  mortgagor  to  dispute  title  of  mortgagee. 

D.  LIEN  AND  PRIORITY. 

8  62.  Nature  and  existence  of  lien  in  generaL 

8  63.  Scope  and  extent  of  lien. 

8  64.  Duration  of  lien.  , 

8  65.  Waiver  or  loss  of  lien. 

I  66.  Priorities  of  mortgages  in  general. 

8  66a.  Priority  of  mortgage  over  mechanic's  lien. 

8  67.  Bona  fide  purchasers  and  purchasers  with  notice  in  general. 

8  68.  Priority  of  mortgage  for  purchase  money. 

8  69.  Priority  as  affected  by  provisions  of  mortgage  or  by  agreement. 

8  70.  Priority  of  record. 

8  71.  Notice  affecting  priority  in  generaL 

8  72.  Constructive  notice  in  general. 

I  73.  Possession  as  notice. 

8  74.  Record  of  mortgage  as  notice. 

8  75.  Defective  record  or  failure  to  record. 

I  76.  Effect  in  general. 

8  77.  ^-—  Subsequent  bona  fide  purchasers  or  mortgagees. 

8  78.  Transactions  subsequent  to  mortgage  affecting  priority. 

I  79.  —  Entry  of  satisfaction  of  mortgage. 

8  80.  Estoppel  through  fraud  or  negligence  affecting  priority. 

8  81.  Actions  to  determine  and  establish  rights. 

IV.    BIGHTS  AND  LIABIUTIE8  OF  PABTISa 

8  82.  Possession  or  control  of  property  in  general. 

8  83.  Rule  in  California  distinguished  from  common-law  rule. 
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84.  Right  of  mortgagor  to  alienate. 

85.  Bight  to  poBsession  in  generaL 

86.  Statutory  proYisionB. 

87.  Trustees  under  trust  deedo. 

88.  Under  provisions  of  mortgage  or  other  agreement. 

89.  Bights  and  duties  of  mortgagee  in  possession  in  generaL 

90.  Use  and  management  of  property  in  generaL 

91.  By  mortgagee  er  trustee  after  defaults 

92.  Expenses  in  generaL 

93.  Crops. 

94.  Buildings  and  fixtures. 
94a.  Acquisition  of  easements. 
98.  Bents  and  profits. 

96.  Taxes,  assessments  and  insuraneew 

97.  Bepairs  and  improyements. 

98.  Application  of  income  or  profits. 

99.  Accounting  between  mortgagee  and  mortgagor. 

100.  Injuries  to  property. 

101.  Disposition  of  proceeds  of  mortgage. 

102.  Actions  for  possession  of  property. 

103.  Actions  between  parties  to  mortgage. 
103a.  Actions  against  third  persons. 

104.  Actions  on  indebtedness  secured. 
104a.  Personal  liability  of  mortgagor. 

Y.    ASSIOKMfiirr  OF  MOBTGAOE  OB  DEBT. 

105.  Assignability  of  mortgagee  in  generaL 

106.  Parties  who  may  make  assignment. 

107.  Form  and  requisites  of  assignments  of  mortgages  in  generaL 

108.  Deed  or  other  conveyance  of  property  by  mortgagee. 

109.  Necessity  of  delivery  of  evidence  of  indebtedness  secured. 

110.  Becording  and  registration  as  notice. 

111.  Equitable  assignments  in  generaL 

112.  Transfer  of  debt  or  obligation  secured. 

113.    Part  of  debt. 

114.  Consideration. 
114a.  Notice  to  mortgagor. 

115.  Operation  and  effect  in  generaL 

116.  Title  conveyed  and  priorities. 
116a.  Discharge,  payment  and  release  of  indebtedness. 

117.  Bquities  and  defenses  between  original  parties  and  bona  fide 
signees  of  mortgage  in  general. 

117a. Duty  to  inquire  as  to  defenses  or  equitiea. 

118.    Effect  of  notice  of  assignment. 

119.    Estoppel  or  waiver. 

120.  Equities  in  favor  of  third  persons. 

121.  Liabilities  of  assignee. 

122.  Bights  of  assignees  in  general. 

123.  Bights  and  liabilities  of  assignor. 
123a.  Assignment  to  mortgagor  in  name  of  another. 

124.  Merger  in  general. 

VL    VBAKSFEE  OF  PBOPEBTT  MOBTOAOED  OB  OF  BQUITr  OF  BBDSMPTION. 

125.  Effect  of  sale  of  equity  of  redemption  upon  mortgagee's  righta. 

126.  Liabilities  of  mortgagor  on  transfer  in  general. 
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127.    As  to  purchaser  or  grantee. 

128.  Title  and  rights  of  purchaser  in  general. 

129.    Under  deed  absolute  as  mortgage. 

129a. Bight  to  contest  mortgage. 

180.    Bstoppel  of  purchaser  or  grantee  to  contest  mortgage. 

131.  Liabilitj  of  purchaser  or  grantee  for  mortgage  debt  in  general 

132.  Conveyances  under  or  subject  to  mortgage. 

133.  Assumption  of  mortgage  debt  by  purchaser  or  grantee. 

183a. Liability  of  grantee  as  principal  and  mortgagor  as  surety. 

184.    Transfer  of  part  of  property  mortgaged. 

135.    Subjection  to  mortgage  in  inverse  order  of  alienation. 

136.  Actions  by  or  against  purchasers  or  grantees. 

137.  Sale  and  conyeyance  by  mortgagor  to  mortgagee  in  general. 
137a. Agreement  io  sell  and  apply  proceeds. 

138.    Merger  and  extinguishment  of  the  debt. 

YXL    PATMENT  OE  rSKFOBMAXUB  OF  OONDITION,  TiET.KAflW  AMD  SATISFAC- 
TIOK. 

f  139.  Payment  of  debt  in  generaL 

S  140.  Performance  of  particular  conditions  and  compromise  or  settlemest 

S  141.  Conditional  payment  or  payment  under  protest. 

1 142.  Payment  after  default  and  setoff  or  counterclaim. 

f  143.  Tender. 

9  144.  After  default. 

S  145.  Change  in  form  of  debt. 

1 146.  Change  in  time  or  mode  of  payment. 

ft  147.  Giring  new  security  and  effect  thereof. 

{  148.  Besort  to  or  release  of  other  security  or  remedy. 

f  149.  Belease  in  general. 

{  150.  Partial  release. 

1 151.  Proceedings  to  compel  release  or  satisfaction, 

f  152.  Application  of  payments  or  credits. 

1 158.  Etatry  of  credits  on  partial  payment. 
1 154.  Entry  of  satisfaction  of  record. 

{ 155.    Authority  to  release  or  enter  satisfaction. 

S  155a.  Effect  of  release  or  satisfaction. 

1 156.     Beviyal  or  reissue  of  mortgage. 

{ 157.    Effect  of  release  upon  rights  of  third  persons. 

1 157a.  Evidence  of  payment  or  satisfaction. 

VOL    FOBEOLOSUBE  BT  EBTTBT,  POSSESSION  AED  KOTIOBL 

f  158.    In  general. 

IX.    FOBEOLOSUBE  BT  EXEJEtlblSE  OF  POWEB  OF  8AL& 

1 159.  Nature  of  remedy. 

f  160.    Mortgages  which  may  be  foreclosed  under  power  of  sale, 
f  160a.  Extinguishment,  revocation  or  suspension  of  power. 
S  161.    Existence  of  or  resort  to  other  remedies. 
S  162.     Bestraining  exercise  of  power. 

f  162a. Pleadings. 

f  163.    Persons  entitled  to  exercise  the  power. 

1 164.  Time  for  exercise  of  power  and  limitations. 

1 165.  Notice  of  sale. 

1 166.  Conduct  of  sale  and  terms  and  conditions  in  generaL 

1 167.  Persons  who  may  purchase  and  bidSb 
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168.  Setting  aeide  sales. 

169.  ^'aiver  of  right  to  objeet  to  sale. 

170.  Title  and  rights  of  purchaser. 

171.  Conyeyanee  to  purchaser. 

172.  Deficiency  and  personal  liability* 

173.  Proceeds  and  surplus. 

174.  Beview  of  proceedings. 

175.  Operation  and  effect. 

176.  Wrongful  foreclosure. 

FOBEOLOSOBB  BT  ACTIOK. 

A.  NATT7EB  AND  FORM   OP  BEMEDT. 

8  177.  Nature  and  object  in  general. 

9  177a.  What  may  be  litigated. 

8  178.  Statutory  provisions. 

9  178a. Construction  of  statute. 

9  179.  Bemedies  in  personam  and  in  reuL 

9  180.  Strict  foreclosure. 

9  181.  Cumulative  or  exclusive  remedies. 

B.  BIGHT  TO  FORECLOSE  AND  DEFENSEa 

9  182.  Grounds  of  action  in  general. 

9  188.  Maturity  of  debt  secured. 

9  184.  Effect  of  extension  of  time  for  payment. 

9  185.  Default  in  payment  in  general. 

9  186.  In  payment  of  interest. 

9  187.  Stipulation  for  maturity  of  debt  on  default. 

9  188.  Waiver  of  default  or  of  right  to  foreclose. 

9  189.  Delay  or  failure  to  foreclose. 

9  190.  Bights  of  junior  encumbrancers. 

9  191.  As  against  prior  mortgagee. 

9  192.  Existence  or  resort  to  other  remediea. 

9  193.  Successive  foreclosures. 

9  194.  Bestraining  foreclosure. 

9  195.  Conditions  precedent. 

9  196.  Defenses  in  general. 

9  197.  Failure  of  title  or  misrepresentations. 

9  198.  Abatement  on  death  of  party. 

9  199.  Persons  entitled  to  foreclosure. 

9  200.  Persons  as  to  whom  mortgage  may  be  foreclosed. 

C.  JUBISDICTION  AND  VENUE. 

9  201.  Jurisdiction  of  the  subject  matter. 

9  202.  Jurisdiction  of  the  person, 

9  203.  Venue. 

D.  LIMITATIONS  AND  LACHES. 

9  204.  Time  to  foreclose. 

9  205.  Limitations. 

9  206.  Laches. 

E.  PARTIES  AND  PBOCEBS. 

9  207.  Parties  plaintiff,  in  generaL 

9  208.  Joinder. 

9  209.  Parties  defendant,  in  general. 

9  210.  Necessary  or  indispensable  parties. 
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1 211.    Personal  ropreBentatives  and  heirs. 

f  212.    Proper  parties. 

1 213.    Joinder  of  parties. 

1 213a. Sabstitntion  of  parties. 

f  214.    Intervention. 

1 215.    Bringing  in  new  parties. 

1 218.    Defects,  objections  and  amendments  as  to  parties. 

ft  217.    Process  in  general. 

I  218.    Senrice  of  process  or  notice  of  pendency  of  action. 

{  218a.  Betnm  of  process. 

F.    PLEADING  AND   BVIDENCB. 

f  219.  Form  and  requisites  of  bill  or  complaint  in  generaL 

1 220.  Mortgage  and  indebtedness. 

S  220a. Beasonableness  of  contract  and  consideration. 

S  221.  —  Description  of  property. 

S  222.  Nonpayment  or  other  breach  of  condition. 

S  223.  Title  or  right  of  plaintiff  to  mortgage. 

S  224.  Performance  of  conditions  precedent  to  actions. 

{  225.  Interest  of  defendants. 

S  226.  Attorney's  fees. 

S  227.  Prayer  for  relief. 

§228.  Plea,  answer  or  affidavit  of  defense. 

S  228a.  Pleading  collection  by  suit. 

§229.  Gross-biU  or  cross-complaint. 

8  230.  Service  of. 

§  231.  Demnrrer. 

§  232.  Amended  and  supplemental  pleading!. 

S  233.  Issues,  proof  and  variance. 

S  234.  Presumptions  and  burden  of  proof. 

§235.  Admissibility  of  evidence. 

§  236.  Weight  and  sufficiency  of  evidence  in  general. 

§  237.  Production  of  bond,  note  or  other  obligation  secured. 

0.    INJUNCTION  AND  BECEIVBB. 

§238.  Preservation  and  protection  of  property  in  general. 

§239.  Sestraining  disposition  of  or  interference  with  property. 

§  240.  Appointment  of  receiver  in  general. 

§240a.  Grounds  and  sufficiency  of  showing. 

§  S4l.  Bights,  powers  and  duties  of  receiver. 

§  242.  Management  and  disposition  of  property  and  proceeds  by  rtesiver. 

§243.  Accounting  and  disciiarge  of  receiver. 

H«    TRIAL  OB  HSABING  AND  BEFERENGE. 
§244.    Diamiasal  or  nonsuit  before  trial. 
§  245.    Scope  of  inquiry  and  powers  of  court. 
1 246.    Baf ereace. 
§  247.    Decision. 

t    JUDOMBNT  OB  DBCBEE  AND  EXECUTION. 

§  24S«  Nature  and  essentials  of  judgment  or  decree  in  generaL 

1 249.  Seope  aad  extent  of  relief,  in  generaL 

I  j5(^  SIfiet  f oreclosura. 

1 23K  8«l6  ^  property. 

I  $5^  .^.^  Avonat  of  indebtedness. 

I  f;!k4t^  «_  AUowaaee  of  attonieys'  f eea. 
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J. 


253a. 

254. 

255. 

256. 

257. 

258. 

259. 

260. 

261. 

262. 

SALE. 

263. 
264. 
265. 
266. 
267. 
268. 
269. 
270. 
271. 
272. 
273. 
274. 
275. 
276. 
277. 
278. 
279. 
280. 
281. 
282. 
283. 
284. 
285. 
286. 
287. 
288. 
289. 
290. 
291. 
292. 
293. 
294. 
295. 
296. 
297. 
298. 
299. 


K. 


BeimburBement  for  taxes  and  asseBBments. 
SightB  of  and  relief  to  defendants  in  generaL 


Rendition  and  entry  of  judgment  or  decree. 
Form  and  requisites  of  judgment  or  deeree. 

Prescribing  order  in  which  several  parcels  of  land  shall  be  sold. 

Amendment  or  modification  of  judgment  or  decree. 

Opening  or  vacating  judgment  or  decree. 

Conclusiveness,  operation  and  effect  of  judgment  or  decree. 

Assignment  of  judgment  or  decree. 

Execution  in  general. 


Nature  and  essentials  in  general. 
Constitutional  and  statutory  provisions. 
Judgment  or  decree  authorizing  sale  in  generaL 

Jurisdiction  to  make. 

Successive  sales. 

Injunction  or  stay  sale. 

Persons  who  may  sell  and  power*  in  making  sale. 

Mode  of  sale. 

Notice  of  sale. 

Postponement   of  sale. 

Sale  in  parcels. 

Order  of  offering  for  sale. 

When  portion  of  premises  taken  in  eminent  domain. 

Right  of  junior  mortgagee  to  compeL 

Bids. 

Payment  of  bid. 

Report  or  return  and  confirmation  of  sale. 

Opening  or  vacating  sale,  in  general. 

Persons  estopped  from  moving  to  open  or  vacate  sale. 

Proceedings. 

Rights  of  purchaser  in  general. 

Property  and  rights  passing  by  sale. 

Estate  or  interest  acquired. 

Liens  or  encumbrances  on  property. 

Relief  in  purchaser  against  defects  in  title  or  property. 

Effect  of  defects  or  irregularities  in  judgment,  decree  or  sale. 

Bffeet  of  modification,  vacation  or  reversal  of  judgment  or  decree. 

Possession  by  purchaser,  in  general. 

Remedies  for  recovery  in  general. 

-  WVit  of  assistance. 
Crops. 

Rents  and  profits  in  generaL 

During  period  of  redemption. 

Liabilities  of  purchasers. 
Grantees  of  purchasers. 

Assignees  of  purchasers. 

Conveyance  to  purchaser. 


DEFICIENCY  AND  PERSONAL  LIABILITY. 

300.  Liability  for  deficiency  in  general. 

301.  Personal  judgment  for  deficiency  in  generaL 

302.    Against  mortgagor. 

303.  -^—  Against  grantee  of  mortgagor. 
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S  304.  Againat  personal  repretentativei  of  Bortga^or. 

S  305. Pleading*  to  lustaiiL 

8  306.  Actions  for  deficiency. 

8  307.  Exeention  for  deficiency. 

L.    DISPOSITION  OF  PROCEEDS  AND  SX7BPLn& 

8  308.  Disposition  in  general. 

8  309.  Prior  liens  and  encumbrances. 

8  310.  Applications  to  mortgage  debt. 

8  311.  Bight  to  surplus. 

8  312.  Proceedings  for  distribution. 

M.    BEVIBW. 

8  313.  Nature  and  form  or  remedy. 

8  314.  Appellate  jurisdiction. 

8  315.  Decisions  reviewable. 

8  316.  Harmless  error. 

8  317.  Presentation  and  preserration  in  lower  court  of  groonda  of  review. 

8  318.  Parties. 

8  319.  Taking  and  perfecting  appeal  or  other  proceedingiw 

8  320.  Undertaking  in  regard  to  deficiency. 

8  321.  Hearing  in  general. 

8  322.  Scope  and  mode  of  review. 

8  323.  Determination  and  disposition  of  cause. 

N.    FEES  AND  COSTS. 

8  824.  Costs  of  action. 

8  325.  Attorney's  fee. 

8  326.  Expenses  of  foreclosure  and  sale. 

O.    OPERATION  AND  EFFECT. 

8  327.  In  generaL 

8  328.  Satisfaction  of  debt. 

8  329.  Satisfaction  of  lien  and  bar  of  subsequent  foreeloavaw 

8  330.  Title  to  property  mortgaged  in  generaL 

8  331.  Persons  concluded  in  general. 

8  332.  Matters  concluded  in  generaL 

8  333.  Bights  and  remedies  of  prior  encumbraneen. 

8  334.  Bights  and  remedies  of  junior  eneumbraKeen. 

XL    BBDEMPTIOK. 

8  335.  Bight  to  redeem  in  generaL 

8  336.  Agreements  affecting. 

8  337.  Statutory  provisions. 

8  338.  Persons  entitled  to  redeem. 

8  339.  Waiver,  estoppel,  and  lachee. 

8  340.  Time  for  redemption. 

8  341.  Amount  required  to  redeem. 

8  342.  Damages,  for  waste  or  other  injury. 

8  343.  Liability  and  compensation  for  taxes  or  improv6Bffiltl» 

8  344.  Tender  and  payment  into  court. 

8  345.  Proceedings  on  redemption. 

8  346.  Bedemption  from  party  previously  redeeming. 

8  347.  Defects,  objections  and  waiver. 

8  348.  Proceedings  to  determine  nature  of  document. 

8  349.  Actions  to  redeem  and  for  accounting  in  generaL 
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f  850.  Time  to  sue,  limitatlom  and  laches, 

I  851.  — ^^  Pleading  and  evidence. 

f  352.  —  Trial  or  hearing  and  interlocutory  judgment  or  decrea. 

S  358.  —  Taking  and  stating  account. 

S  354.  Final  judgment  or  decree  and  enforcement  thereof. 

1855.  Operation  and  eifect. 

Bee,  alBo,  OtuMM  Mortgagw;  Lloui;  Uarltime  lioiiB;  Pledges. 


Acknowledgment  of.    See  AcknovledgmAnt. 
Action     to    quiet   title   of    mortgagor.    See 

Qnletlaf  Title. 
Authority  of  corporate  officers  to  make.    See 

Oorporatioiis;  §  348. 

Between  guardian  and  ward.    See  Onardiaai 

and  Ward,  §§56,  62. 
By  building  and  loan  societies.    See  Bnlld- 

Ing  and  Loan  Assodationa,  §§  13,  14. 
By    corporations.    See    Ck»rporatioiia»  f§  993- 

406. 
By  partners  for  firm.    See  PactMndUp,  g  68. 

Chattel  mortgage.    See  Mortgagee. 
Combined  land  and  chattel  mortgage  in  same 

instrument.    See  Chattel  Mortgages^  §  9. 
Conflict  of  laws  as  to.    See  Conflict  of  Lawi^ 

Deed  of  mortgagor  after  foreclosure  sale  as 
color  of  title.  See  AdTors*  PoswMoiop, 
§86. 

Deed  ot  trust.    See  Trmt  Deed. 

Discharge  of,  by  discharge  in  bankruptcy. 
See  Baakrovtcy,  §  26. 

Distribution  of  mortgaged  property  of  dece- 
dents. See  Exeeaton  and  Adndnistraton, 
§340. 

Eouitable  mortgage  of  yendor  of  land.    See 

vendor  and  Piurcliaaer,  §  107. 
Estoppel  by  mortgage.    See  Estoppel,  §  12. 
Foreclosure  of  railroad  mortgages.    See  Ball- 

roadfl,  §  21. 
Gift  of  mortgage.    See  Gifts,  §  12. 
Liability  of  mortgaged  property  to  seizure 

under  writ  of  execution.    See  Execvtioii, 

§20. 
Mortgage   as  affecting  performance  of  con- 
tract to  convey  land.   See  Vendor  and  Par- 

chaser,  §  60. 
Mortgage  by  stockholder  on  corporate  stock. 

See  Corporations^  §  104, 
Of    city   property.    See   MnnicliMl   Oorporft- 

tkism,  §  71. 
Of    government    lands,    fiee    PnbUc    X«ands» 

§142. 
Of  infants.    See  mf aat8»  §  13. 
Of  homestead.    See  Homesteads,  §§  85-01. 
Of   railroad   companies.    See   Bailroads,  §  20. 
Of  ward's  property  under  order  of  court.    See 

Qnardlan  and  Ward,  §  76. 
Partition  of  incumbered  property.    See  Psr- 

titlon,  §  SO. 
Power  of  corporations  to  mortgage  corporate 

property.    See  Corporations,  §  367. 
Power  of  corporations  to  take.    See  Oorporft- 

tions»  §  383. 
Bailroad  mortgages  and  foreclosure  thereof. 

See  Railroads,  Vn. 
Right  to  attach  mortgaged  land.    See  Attach- 
ment, §§36^  87. 
Bights  of  execution  purchasers  of  mortgaged 

property.    See  Exeeation,  §§  12&-127. 
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Bights  of  mortgagees  of  probate  homesteads. 

See  Homesteads,  §  112. 
Sale  of  property  of  estate  of  decedent  to  pay 

mortgage  debt.    See  Executors  and  Admin^ 

Istrators,  §  381. 
Taking  mortgage  as  waiving  vendor's  lien. 

See  Vendor  and  Pnrchaser,  §  113. 
Taxation  of.    See  Taxes  and  Taxation,  in. 
To  buildinff  and  loan  association.    See  Build- 
ing and  Iioan  Associations,  §  6. 
To  corporate  officers  from  corporation.    See 

CorporftfelMS,  §  203. 
What   are   fixtures   between    mortgagor   and 

mortgagee.    See  Fixtures,  §  16, 

Adjustment  of  mortgage  indebtedness  in 
determining  compensation  to  be  paid 
public  utility  company  upon  taking  its 
plant.    47  L.  B.  A.  (N.  S.)  790. 

Adverse  possession  by  mortgagor  and 
mortgagee.  1  L.  B.  A.  (N.  S.)  1036: 
23  L.  B.  A.  (N.  S.)  754;  35  L.  B.  A. 
(N.  S.)  751. 

* 

As  rendering  title  unmarketable.  38  L. 
B.  A.  (N.  S.)  30. 

As  violation  of  covenant  in  lease  against 
assignment  or  sale.  14  L.  B.  A. 
(N.  &.)   1204. 

Constitutionality  of  statutes  as  to.  31 
L.  B.  A.  721. 

Creation  of  tenancy  by  mortgagor's  agree- 
ment as  to  payment  for  services.  4 
L.  B.  A.  (N.  8.)  701. 

Effect  of  mortgage  contemporaneous  with 
note  as  defense  to  note.  43  L.  B.  A. 
472. 

Effect  of  mortgage  foreclosure  to  transfer 
immunity  from  taxation.  60  L.  B.  A. 
102. 

Eifect  of  mortgage  on  negotiability  of 
note.    35  L.  B.  A.  536. 

Effect  of  provisions  in,  on  liability  of  ad- 
vanced member  of  loan  association  to 
assessment  for  losses.    29  L.  B.  A.  177. 

Interest  under  mortgage  as  reachable  by 
creditor's  bill.    Ann.  Gas.  1914B,  953. 

Liability  as  for  negligence  of  trustee  in 
corporate  mortgage  to  bondholder. 
Ann.  Gas.  1915A,  230. 

Power  to  tax.     16  L.  B.  A.  59. 
Properties  of  mortgagor  and  mortgagee 

distinguished  for  purpose  of  taxation. 

2  L.  B.  A.  801. 

Beformation  of  mortgage  after  foreclo- 
sure. ,  39  L.  B.  A.  (N.  S.)  90. 

Beformation  of  mortgage,  mistake  of 
law  as  ground  for.  28  L.  B.  A.  (K.  S.) 
823. 
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Beeital  in  note  u  to  mortgage  seeurit  j  as 
affecting  negotiability.  82  L.  B.  A. 
(N.  8.)  858. 

Belief  from  mistake  of  law  as  to  effect 
of.    28  L.  B.  A.  (N.  8.)  801;  823.     • 

Speeiile  performance  of  contract  to  giye. 
6  L.  B.  A.  (N.  8.)  585. 

L    BBQXTianSS  AND  VAUDITT. 

A.    NATUBE  AND  £8SENnALB  OF  CON- 
VEYANCE AS  SECUBITY. 

1 1.    Katm  of  mortgage  in  gonaimL 

Mortgage  is  a  mere  security,  and  incident 
to  indebtedness. — GodefProj  t.  Caldwell,  2 
Cal.  489,  50  Am.  Dec.  360. 

Debt  is  essential  to  a  mortgage. — ^Leo  ▼• 
ETans,  8  CaL  424,  434. 


The  original  cbaracter  of  mortgages  bas 
undergone  a  change.  Tbey  have  ceased  to 
be  conveyances  except  in  form.  They  are  no 
longer  understood  as  contracts  of  purchase 
and  sale  between  the  parties,  but  as  transac- 
tions by  which  a  loan  is  made  on  the  one  side 
and  security  for  its  repayment  furnished  on 
the  other.  They  pass  no  estate  in  the  lands, 
but  are  mere  securities,  and  default  in  the 
payment  of  the  money  secured  does  not 
change  their  character. — ^McMillan  ▼.  Bich- 
ards,  9  Cal.  365,  70  Am.  Dec  655. 

Under  Practice  Act,  section  260,  a  mortgage 
is  regarded  as  a  mere  lien  for  the  purposes 
of  security,  and  not  as  a  conyeyance  of  a  con- 
ditional estate. — ^Fogarty  ▼.  Sawyer,  17  CaL 
589;  Dutton  ▼.  Warschauer,  21  Cal.  609,  82 
Am.  Dec.  765;  Mack  ▼.  Wetzlar,  39  CaL  247. 

Mortgage  is  a  liability  founded  upon  an 
instrument  of  writing  distinct  from  the  debt 
it  secures. — ^Union  Water  Co.  v.  Murphy's 
Flat  Fluming  Co.,  22  Cal.  620,  621;  Sichel  ▼. 
De  Carrillo,  42  Cal.  493,  503. 

The  mortgage  is  simply  a  lien,  a  mere  inci- 
dent to  the  debt  it  is  intended  to  secure;  and 
the  interest  of  the  mortgagor,  under  former 
systems  an  equitable  interest  denominated  an 
equity  of  redemption,  is  under  our  system  re* 
garded  as  the  legal  title  in  every  sense  and 
for  every  purpose. — ^Brooks  ▼.  Tichner,  1  CaL 
Unrep.  104. 

An  instrument  signed  by  a  creditor  and  de- 
livered to  the  debtor  cannot  be  deemed  a 
mortgage. — Band  ▼.  Hastings,  1  Cal.  Unrep. 
807. 

Title  caused  to  be  conveyed  by  equitable 
owner  to  indemnify  a  surety  is  a  mortage. — 
Scranton  ▼.  Begol,  60  CaL  642. 

Mortgages  have  ceased  to  be  "conveyances'* 
except  in  form.  They  pass  no  estate,  but 
create  mere  lien  on  land  which  passes  by 
assignment  of  debt  secured. — Savings  ft  Loan 
Soc.  T.  McKoon,  120  Cal.  177,  179,  52  Pac 
805. 

Plaintiff's  decedent  paid  the  purchase 
price  for  lands,  and  took  the  title  in  his  own 
name,  and  put  the  defendant  in  possession 


under  an  agreement  of  sale,  whereby  the  de- 
fendant was  to  have  a  certain  time  in  iHiieh 
to  pay  interest  on  such  sum,  but  no  taxes; 
and  a  bond  for  title  was  given.  Held,  that 
the  transaction  was  not  a  mortgage,  as  de- 
fendant had  no  title  to  convey,  and  made  no 
attempt  to  convey,  as  required  by  Civil  Code, 
sections  2920,  2924,  to  constitute  a  mortgage. 
Woodard  v.  aennegan,  128  Cal.  293,  60  Pie. 
769. 

Under  the  code,  a  mortgage  is  a  "contract 
by  which  specific  property  is  hypothecated 
for  tne  performance  of  an  act  without  the 
necessity  for  a  change  of  possession."  The 
mortgage  may  confer  a  power  of  sale  upon 
the  mortgagee,  "or  any  other  person,"  after 
breach  of  the  obligation  secured. — ^Southern 
Pac.  B.  Co.  V.  Doyle,  8  Sawy.  60,  11  Fed.  253. 

A  debt  chargeable  only  against  certain 
property  is,  in  effect,  simply  a  debt  with 
limited  means  of  satisfaction  or  enforce- 
ment; the  value  of  the  property  charged 
with  the  indebtedness  is  the  measure  of 
the  security  afforded. — ^Pioneer  Gold  Min.  Co. 
T.  Baker,  10  Sawy.  539,  23  Fed.  258. 

Assumption  of  individual  debts  of  part- 
ner by  mortgage  of  partnership  prop- 
erty.   29  L.  B.  A.  692. 

Common-law  doctrine.    7  L.  B.  A.  273. 

Distinction  between  trust  deed  and 
power  of  sale  mortgage  of  realtj. 
Ann.  Gas.  1913A,  1045. 

Effect  of  instrument  in  form  of  chattel 
mortgage  to  create  a  lien  on  real  es- 
tate.    11  L.  B.  A.  (N.  &)  869. 

Estate  of  the  mortgagee  at  the  common 
law.    7  Am.  St.  Bep.  31. 

How  far  mortgage  for  loan  regarded  as 
for  purchase  money.    14  L.  £  A.  55. 

Maxim,  "Once  a  mortgage  always  a 
mortgage."    131  Am.  St.  Bep.  914. 

Mortgage  as  "security."  Ann.  Cas. 
1914D,  625. 

Mortgage  of  property  as  change  in  "in- 
terest" within  insurance  policy. 
Ann.  Cas.  1912B,  525. 

Mortgage  on  land  as  movable  w  im- 
movable.   20  Ann.  Cas.  715. 

Mortgagor  or  grantor  in  deed  of  trast 
as  "freeholder,"  Ann.  Cas.  1913D, 
328. 

Mortgsge  to  secure  money  advanced  to 
purchase  property  as  a  purchase 
money  mortgage.  40  L.  B.  A.  (N.  S.) 
272. 

Preference  by  mortgage  as  an  assign- 
ment for  creditors.    37  Lu  B.  A.  837. 

Buretyship  of  wife  under  mortgage  of 
separate  property  for  husband's  debt. 
Ann  Cas.  1912D,  108. 

§2.    — -  Change  In  eharadsr. 

The  character  of  a  mortgage,  aa  security, 
is  in  no  way  affected  by  the  fact  that  jndg- 
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ment  for  tbe  debt  has  been  obtained. — ^Nagle 
V.  Maey,  9  Cal.  420. 

At  eommon  law  a  mortgage  waa  regarded 
as  a  eonvejanee  of  a  conditional  estate, 
and,  upon  breach  of  its  condition,  the  eatate 
became  absolute*;  but  courts  of  equity,  to  re- 
UoTe  from  the  harddiip  of  this  rule,  gave  to 
the  mortgagor  a  right  to  redeem  upon  pay- 
ment, within  a  reasonable  time,  of  the  debt 
8ecured.^-Goodenow  y.  Ewer,  lo  Cal.  461^  76 
Am.  Dec.  540. 

§  8.    Statatdry  prvflfloaa 

The  mortgage  act  is  not  excIuslTe  of  the 
eommon  law,  and  therefore  the  mortgagor's 
interest  in  public  lands  pledged  by  it  may 
pass,  tuough  the  mortgage  does  not  conform 
to  that  statute. — ^Haifley  y.  Maier,  13  Cal.  13. 

The  Practice  Act  of  1851,  section  260,  pro- 
▼iding  that  ''a  mortgage  of  real  property 
shall  not  be  deemed  a  conyeyance,"  etc., 
applies  to  mortgages  executed  before  the 
passage  of  the  act,  as  well  as  to  those  ex- 
ecuted after. — Grattan  t.  Wiggins,  28  Cal. 
16. 

A  mortgage  executed  prior  to  the  passage 
of  the  two  hundred  and  sixtieth  section  of 
Practice  Act  in  1851  was  not  a  conyeyance 
of  a  conditional  estate  to  become  absolute 
on  a  breach  of  condition  as  at  common  law. 
Skinner  y.  Buck,  29  CaL  253. 

Under  sections  2924  and  2925  of  the  Ciyil 
Code  eyery  transfer  of  an  interest  in  land, 
other  than  in  trust,  made  only  as  a  security 
for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage. — ^Husheon  y.  Husheon, 
71  CaL  407,  12  Pac.  410. 

Under  our  statute  land  is  principal  debtor, 
and  mortgagor  is  surety. — Woodward  y. 
Brown,  119  Cal.  283,  294,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  642. 

Under  Ciyil  Code,  section  2920,  defining 
a  mortgage  as  a  contract  by  which  specific 
property  is  hy]>otliecated  for  the  perform- 
ance of  any  act,  and  section  2924,  proyiding 
that  eyery  transfer  of  an  interest  in  prop- 
erty otner  than  in  trust,  made  only  as  a  se« 
eurity  for  another  act,  is  to  be  deemed  a 
mortgage,  a  deed  executed  by  a  debtor  to  a 
partner  to  secure  an  indebtedness  to  the 
firm  is  a  mortgage. — Banta  y.  Wise,  135  Cal. 
277,  67  Pac.   129. 

• 

§4.    Mortgage     dMiiigiiidLed    tnm    other 
traaaartlona,  in  general. 

Distinguished  from  assignment.    See  Aflrign- 
menta^ia. 

Distinguished  from  assignment  for  creditors. 

See  Asrignmente  for  Benefit  of  Orediton, 

S3. 
Distinguished  from  deed  of  trust.    See  Ttast 


Distinguished  from  pledge.    See  Pledge^  §  3. 

A  lease,  recorded  as  such,  with  a  stipula- 
tion that  the  building  erected  by  the  lessee 


**is  mortgaged  as  security"  for  rent,  ia  % 
good  mortgage. — ^Barroilhet  T.  Battelle,  7 
Cal.  460. 

Where,  from  an  instrument  transferring 
shares  of  stock  as  seciurity  for  a  note^  and 
from  other  circumstances,  the  transaction  is 
clearly  a  loan,  a  clause  of  foreclosure  on  non- 
payment, or  a  proyision  that  the  mortgagee 
may  take  the  property  for  the  debt,  does  not 
make  the  instrument  any  the  less  a  mortgage. 
Smith  y.  '49  and  '56  Quarts  Min.  Co.,  14  Cal. 
242. 

An  instrument  in  writing  "granted,  bar- 
gained, and  sold"  a  ditch,  and  also  the  en- 
tire proceeds  deriyed  from  the  sale  thereof, 
with  authority  to  collect  the  rents  and  profits 
thereof,  and  contained  a  proviso  that  upon 
payment  of  a  debt  the  conyeyance  shojold  be 
yoid,  and  that  in  default  of  payment  grantee 
might  sell,  etc.;  held,  a  mortgage. — ^Kidd  y. 
Teeple,  22  CaL  255. 

Sale  of  personal  property,  made  to  secure 
an  indebtedness  of  the  yendor  to  the  yendee, 
makes  the  transaction  a  mortgage. — Moore 
y.  Murdock,  26  Cal.  514. 

A  conyeyance  of  land  to  secure  the  pay- 
ment of  money,  though  the  grantee  is  put 
in  possession  under  an  agreement  for  an  ac- 
counting for  the  rents  and  profits,  is  only 
a  mortgage. — ^Murdoch  y.  Clarke,  90  Cal.  427, 
27  Pac.  275;  3  Cal.  Unrep.  265,  24  Pac.  272. 

A  contract  for  the  sale  of  land,  by  the 
terms  of  which  the  yendor  is  to  retain  title 
to  the  land  until  the  payment  of  the  entire 
purchase  money,  *^does  not  establish  the  rela- 
tion of  mortgagor  and  mortgagee,  and  there 
is  no  statutory  prohibition  upon  the  right  of 
the  yendor  to  a  personal  action  to  recoyer 
the  purchase  money  when  it  becomes  due.~« 
Samuel  y.  Allen,  98  Cal.  406,  33  Pac.  273. 

An  instrument  reciting  that  defendant,  to 
secure  a  certain  indebtedness  to  plaintiff, 
conyeys  to  him  certain  land,  and  that  the 
agreement  is  on  the  express  condition  that, 
if  defendant  conyeys  to  plaintiff  certain 
other  land,  the  instrument  shall  be  yoid,  and 
that,  when  defendant  shall  haye  conveyed  to 
plaintiff  the  land,  he  shall  pay  defendant  a 
certain  sum,  and,  after  defendant  has  made 
certain  improyements  on  the  land,  plaintiff 
shall  pay  him  a  further  sum,  is  a  mortgage, 
entitling  plaintiff  to  foreclosure  on  default 
in  payment  or  conyeyance  of  the  other  land, 
without  demand  for  such  conyeyance  or  ten- 
der of  the  price  to  be  paid  thereon. — ^Purser 
y.  Eagle  Lake  Land  etc.  Co.,  Ill  Cal.  139, 
43    Pac.   523. 

By  the  terms  of  the  contract  plaintiff  was 
only  required  to  pay  one  dollar  per  acre, 
on  condition  that  the  land  and  water  rights 
were  conveyed  by  the  corporation  within 
the  time  limited;  and  the  covenants  in  re- 
gard to  the  clearing  of  the  land  and  the 
payment  of  an  additional  price  per  aere, 
and  the  making  of  the  deeds,  were  indepen- 
dent and  in  no  sense  contemporaneous  or  de- 
pendent conditions  or  covenants,  nor  could 
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plaintiif  be  required  to  pay  or  tender  such 
further  payment  until  alter  the  making  of 
the  conveyancee. — ^Purser  y.  Eagle  Lake 
Land  ft  I.  Co.,  Ill  Cal.  139,  43  Pae.  523. 

Deed  from  hueband  and  wife  to  mortgagee 
of  a  town  lot  and  timber  claim,  conveying 
the  town  lot  in  payment  of  the  note,  which 
wai  surrendered,  and  in  satisfaction  of  the 
mortgage,  which  was  satisfied  of  record, 
thus  securing  a  release  of  the  timber  claim 
therefrom,  accompanied  by  an  agreement  of 
the  same  date  for  a  resale  of  the  town  lot 
to  the  husband,  in  consideration  of  his  agree- 
ment to  pay  therefor  an  amount  equal  to  the 
previous  note  and  mortgage,  within  interest 
at  an  agreed  rate,  the  agreement  to  be  void 
if  the  payment  was  not  made  within  six 
months  from  its  date,  and  expressly  declar- 
ing that  it  was  not  intended  as  a  mortgage, 
but  as  an  agreement  to  buy  and  sell  real 
estate,  does  not  constitute  a  mortgage. — 
Vance  v.  Anderson,  113  Cal.  532,  45  Pac.  816. 

A  deed  of  trust  to  secure  a  debt  is  not  a 
mortgage,  but  passes  the  legal  title  to  the 
trustee,  for  the  purposes  of  the  trust  which 
remains  in  him  until  the  debt  is  paid  or  a 
sale  is  made  of  the  premises  under  the  deed; 
and  tbe  fact  that  the  debt  secured  is  out- 
lawed does  not  aifect  the  title  of  the  trustee, 
or  his  power  to  sell  to  pay  the  debt. — Tra- 
velli  V.  Bowman,  150  Cal.  587,  89  Pac.  347. 

A,  wishing  to  purchase  a  piece  of  land,  B 
purchased  it  and  took  deed  to  himself;  A 
giving  him  a  note  for  the  amount  paid  and 
B  agreeing  to  convey  the  land  to  A  on  the 
payment  of  the  note  with  interest.  The 
note  naving  been  paid  some  years  later, 
another  contract  similar  in  character  was 
entered  into  between  the  parties  and  a  new 
note  given.  The  second  note  was  not  paid 
and  after  it  had  become  outlawed  action 
was  brought  by  A  in  ejectment  to  oust 
the  successor  of  B.  The  court  held  that  the 
relation  between  A  and  B  were  those  of 
vendor  and  purchaser  and  not  of  mortgagor 
and  mortgagee,  that  the  rights  of  A  were 
merely  those  of  a  purchaser  and  that  the 
outlawing  of  the  note  and  the  transfer  of 
the  property  by  B  to  C  did  not  affect  the 
relation  of  the  parties. — Hooper  v.  Young, 
10  Cal.  App.  590,  102  Pac.  950. 


§& 


Conditional  sale. 


A  conveyance  of  real  estate,  conditioned 
to  be  void  on  the  payment  of  a  certain  sum 
at  a  specified  time,  otherwise  to  be  and  re- 
main in  full  force  and  virtue,  is  a  mortgage, 
and  not  a  conditional  sale. — ^Ferguson  v.  Mil- 
ler, 4  Cal.  97. 

Test  of  mortgage  or  conditional  sale  is 
whether  relation  of  debtor  and  creditor  ex- 
ists.— Lee  V.  Evans,  8  Cal.  424,  434. 

If  no  debt  exists,  but  grantor  has  privi- 
lege of  refunding  or  not  by  a  given  time,  it 
is  a  conditional  sale,  and  not  a  mortgage.— 
Lee  V.  Evans,  8  Cal.  424«  434. 


In  absence  of  mutuality  of  obligation  it 
must  appear  by  apt  and  express  words  in  the 
instruments  that  it  was  the  intention  of  the 
parties  that  the  transaction  should  amount  to 
a  mortgage.— Low   v.   Henry,   9   CaL   538. 

If  doubt  exists  as  to  whether  preeedeat 
debt  still  subsists,  equity  will  consider  it  a 
mortgage. — Hickox  v.  Lowe,   10   CaL   197. 

Slight  circumstanees  will  determine  trans- 
action to  be  one  of  mortgage,  when  that  can 
be  done  without  violence  to  the  understand- 
ing of  the  parties. — ^Hickox  v.  Lowe,  10  CaL 
197. 

Provision  for  reconveyance  upon  payment 
of  consideration  and  interest  does  not  per 
se  constitute  a  mortgage,  but  a  conditional 
sale,  in  absence  of  other  eireumstances  to 
show  a  debt.— Hickox  v.  Lowe,  10  CaL  197. 

If  relation  of  debtor  and  creditor  exists 
at  inception  of  a  conveyance,  its  character 
as  a  security  is  forever  determined. — Hidden 
V.  Jordan,  21  CaL  92,  98. 

If  there  is  no  antecedent  debt  in  consid- 
eration of  conveyance,  but  a  loan  of  money 
to  be  repaid,  with  interest,  it  is  a  mortgage. 
Farmer  v.  Grose,  42  Cal.  169. 

Fact  that  debt  existed  will  not  prove  a 
mortgage  without  agreement  that  deed  is 
taken  in  consideration  thereof  as  security.— 
Davis  V.  Baugh,  59  CaL  568,  574. 

Where  there  is  doubt  whether  a  trans- 
action was  intended  to  be  a  conditional  sale 
or  a  mortgage,  equity  will  hold  it  to  be  a 
mortgage.— Pioneer  Gold  Man.  Co.  ▼.  Baker, 
10  Sawy.  539,  23  Fed.  258. 

Absolute  deeds  with  agreement  to  reeon- 
vey,  whether  a  mortgage  or  condi- 
tional sale.    17   Am.   Dec.   300. 


§«. 


Tnut  or  power. 


Mortgage  with  power  of  sale  does  not 
create  a  trust  for  use  of  mortgagor,  within 
the  statute  of  frauds. — Dana  v.  Stanfords.  10 
Cal.  269.  ' 

A  deed  of  trust  to  secure  the  debt  of  a 
third  party,  authorizing  the  trustee  upon  de- 
fault to  sell  and  convey  and  pay  the  debt, 
the  surplus  to  go  to  the  grantor,  is  not  a 
mortgage. — ^Koch  v.  Briggs,  14  CaL  256,  73 
Am.   Dec.  651. 

That  the  mortgagee  is  a  trustee  for  him- 
self and  other  parties  does  not  change  the 
character  of  the  instrument  as  a  mortgage.— 
Cormerais  v.  Genella,  22  Cal.  116. 

A  deed  of  trust  of  land,  authorising  the 
trustee,  upon  default  of  payment  of  a  debt, 
to  sell  and  convey  the  land  described,  is  not 
a  mortgage  requiring  foreclosure,  but  a  con- 
veyance of  the  legal  title. — Grant  v.  Borr.  54 
CaL  298.  ' 

PlaintifT  borrowed  money  from  8.,  and 
to  secure  payment  made  a  deed  of  land  to  B. 
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flmd  A.  A.  wu  named  as  party  of  the  third 
part  in  the  deed,  which  recited  that  it  was 
made  to  secare  the  indebtedness,  and  pro- 
Tided  that  upon  default  in  payment,  and  on 
request  of  8.^  B.  and  A.  should  seU  the  prem- 
ises. Held,  in  an  action  to  enjoin  B.  and  A. 
from  selling,  that  the  instrument  conferred  a 
power  of  sale  upon  them,  and  was  a  deed  of 
trust,  not  a  mortgage. — Bateman  v.  Burr,  57 
Gal.  480. 

An  instrument  which  conveys  to  a  grantee 
named  therein  the  legal  title  to  property  de- 
aeribed,  upon  certain  trusts  which  it  de- 
clares, and  which  confers  upon  him  the 
power  in  execution  thereof  to  sell  the  prop- 
erty thus  conveyed  and  transmit  the  legal 
title  to  his  grantee,  is  a  trust  deed. — More  v. 
Calkins,  95  Cal.  435,  29  Am.  St.  Bep.  128, 
30  Pac.  588. 

The  fact  that  such  a  deed  was  made  di- 
rectly to  a  creditor  of  the  grantor  as  trus- 
tee, and  not  to  a  third  party,  is  immaterial 
upon  tne  question  as  to  whether  the  convey- 
ance should  be  treated  as  a  mortgage  or  a 
deed  of  trust,  as  such  question  must  depend 
upon  the  essential  character  of  the  instru- 
ment as  shown  by  its  terms,  and  not  upon 
-whether  the  grantee  is  a  creditor  whose  debt 
is  to  be  paid  out  of  the  proceeds  to  arise 
from  the  execution  of  the  trust  which  is 
declared.— Mere  v.  Calkins,  95  Gal.  435,  29 
Am.  St.  Bep.  128,  30  Pac.  583. 

Whether  a  conveyance  Ib  to  be  treated  aa 
a  mortgage  or  a  deed  of  trust  depends  on 
its  essential  character  as  shown  by  its  terms, 
and  not  on  whether  the  grantee  is  a  creditor 
whose  debt  is  to  be  paid  out  of  the  proceeds 
arising  from  the  execution  of  a  trust  therein 
declared.— Mere  ▼.  Calkins,  95  Cal.  435,  29 
Am.  St.  Bep.  128,  30  Pac.  583. 

Where  a  purchaser  of  land  verbally  agrees 
with  another  that,  if  the  latter  will  loan 
him  the  purchase  price,  the  conveyance  shall 
be  made  direct  to  the  latter  as  security 
therefor  and  also  for  future  advances,  the 
conveyance  makes  the  lender  a  trustee  and 
also  a  mortgagee,  and  he  has  a  lien  for  the 
amount  advanced  for' the  purchase  and  for 
the  subsequent  advances. — Campbell  v.  Free- 
man, 99  Cal.  546,  34  Pac.  113. 

A  deed  of  trust  in  the  nature  of  a  mort- 
gage is  a  conveyance  of  the  property  to  the 
trustee  merely  as  collateral  security  for  the 
payment  of  a  debt,  upon  an  express  condi- 
tion of  defeasance,  with  power  to  sell  fhe 
property  and  pay  the  debt  in  case  of  a  de- 
fault by  the  trustor. — Powell  v.  Patison,  100 
Cal.  234,  34  Pae.  676. 

Trust  deed  differs  from  mortgage  in  that 
it  passes  legal  title  to  trustee. — Herbert 
Kraft  Co.  v.  Bryan,  140  Cal.  73,  80,  73  Pac. 
745. 

§7.    Propatty  wlilch  may  be  mibjact  of  mort- 

Things  having  a  potential  existence  may  be 
mortgaged  or  hypothecated. — ^Barroilhet  v. 
Battelle,  7  Cal.  450,  453. 


A  house,  to  be  erected  by  a  lessee,  may  be 
mortgaged  for  the  ground  rent. — ^Barroilhet  v. 
Battelle,  7  Cal.  450. 

The  interest  of  one  in  possession  under  a 
pre-emption  right  may  be  mortgaged. — Whit- 
ney V.  Buckman,  13  Cal.  536. 

J.  and  B.  agreed  to  sell  A.  certain  lots  for 
part  cash,  the  balance  in  installments  at  one 
and  two  years.  The  contract  provided  that, 
if  A.  failed  to  pay  either  installment  when 
due,  J.  and  B.  would  be  released  from  per- 
formance— time  being  of  the  essence;  but  in 
such  case  it  was  the  duty  of  J.  and  B.  to  sell 
the  lots  at  auction,  and  out  of  the  proceeds 
pay  off  the  amount  still  due  on  the  contract 
and  expenses.  A.  went  into  possession  of 
the  lots,  buUt  a  house  thereon,  and  occupied 
them  for  over  a  year.  Some  months  before 
the  first  installment  became  due,  A.  mort- 
gaged the  lots  to  H.  Held,  that  A.  had  a 
mortgageable  interest  in  the  lots. — Houghton 
V.  Allen,  2  Cal.  Unrep.  780,  14  Pac.  641. 

A  mortgage  of  a  leasehold  interest  in  land, 
with  the  improvements  thereon,  which  the 
lessee  had  a  right  to  remove  at  the  expiration 
of  the  term,  on  certain  conditions,  was  a 
mortgage  of  an  interest  in  real  estate,  and 
hence  valid,  under  Civil  Code,  section  2947, 
declaring  that  any  interest  in  real  estate 
capable  of  being  transferred  may  be  mort- 
gaged.— McLeod  V.  Barnum,  131  Cal.  605,  63 
Pac.  924. 

Bight  to  mortgage  burial  lot.  67  L.  B.  A. 
122. 

Biffht  to  mortgaffe  privilege  to  use  streets 
for  quasi-pubhc  purposes.  47  L.  B.  A. 
87. 

Validity  of  mortgage  on  homestead  on 
pubUc  lan^    68  L.  B.  A.  (N.  S.)  934. 

§  8.    Oreatton  of  power  of  aale. 

The  provisions  of  Practice  Act,  section  260, 
do  not  prevent  a  mortgagor  of  the  land  from 
investing  the  mortgagee  with  a  power  of  sale 
of  the  premises  on  default  of  the  payment  of 
the  debt  secured. — Pogarty  v.  Sawyer,  17  Cal. 
589. 

A  power  of  sale  in  a  mortgage,  to  be  exer- 
cised in  case  of  a  breach  of  any  of  its  condi- 
tions, is  valid  and  binding  on  the  parties. — 
Fogarty  v.  Sawyer,  17  Cal.  589. 

g  9.    Persons  who  may  make  mortgages. 

Where  land  was  purchased  on  time  by  one 
of  two  brothers,  and  both  went  onto  the  land 
with  the  understanding  that  they  should  work 
it  on  joint  account,  the  other  brother  cannot 
question  the  former's  right  to  execute  a  mort- 
gage for  the  price,  nor  the  mortgagee's  right 
to  re-enter  on  condition  broken. — ^Henderson 
V.  Qrewell,  8  Cal.  581. 

The  beneficiary  of  a  legal  trust  has  no 
mortgageable  interest  in  the  trust  property, 
and  a  mortgagee  of  such  beneficiary  acquires 
no  lien  thereon  by  the  execution  of  the  mort- 
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eage.— Fatjo  ▼.  Swasey,  111  Cal.  628,  44  Pae. 
225. 

Position  of  mortgagees  of  partnership. 
28  L.  B.  A.  170. 

Power  of  cashier  to  mortgage  bank  prop- 
erty.   Ann.  Cas.  1912A,  95. 

Power  of  corporation  to  mortgage.  6  L. 
B.  A.  565;  11  L.  B.  A.  846. 

Power  of  partner  to  givo,  on  real  estate. 
28  L.  B.  A.  95. 

Powers  of  president  and  Yice-president  of 
corporation  to  giTO  mortgage.'  14  !«. 
B.  A.  359. 

Power  of  Bunriving  partner  to  givO;  on 
real  estate.    28  L.  K.  A.  134. 

Power  of  trustee  to  mortgage  trust  estate 
for  purpose  of  making  improvements  so 
as  to  render  it  productive.  7  L.  B.  A. 
(N.  S.)  263. 

1 10.    PerBons  to  wbom  mortgages  may  !>• 


Stockholders  and  directors  of  a  bank. 
known  to  be  such  by  a  debtor  at  the  time  oi 
giving  a  trust  deed  to  secure  payment  of  « 
debt  owing  the  bank,  may  act  as  trustees  un- 
der the  deed. — Copsey  v.  Sacramento  Bank, 
133  Cal.  659,  85  Am.  St.  Bep.  238,  66  Pae.  7. 

Mortgagee  may  be  trustee  to  sell  under 
mortgage. — ^Herbert  Kraft  Co.  t.  Bryan,  140 
Cal.  73,  79,  73  Pac.  745. 

The  fact  that  the  manager  of  plaintiff  cor- 

S oration  was  named  as  grantee  in  certain 
eeds  executed  to  secure  an  indebtedness  due 
plaintiff  in  no  wise  impairs  the  validity  of 
such  deeds  as  mortgages  in  plaintiff's  favor. — 
Anglo-Californian  Bank  ▼.  Q^rf,  147  Cal.  384, 
«1  Pac.  1Q77. 

Bight  of  foreign  corporation  to  take 
mortgage  on  real  property  within  the 
state.    24  L.  B.  A.  828. 


§  11.    CtoDBlderatioiL 

As  to  future  advances  as  consideration.    See 
post,  S  47. 

Purchase  money  is  a  sufficient  considera- 
tion for  a  mortgage. — Patterson  v.  Donner,  48 
Cal.  369. 

Allowance  of  credit  by  consent  of  plaintiff 
in  foreclosure  to  the  mortgagor  for  a  sum 
which  he  was  bound  to  pay  to  a  third  person, 
but  for  which  the  mortgagee  was  not  liable, 
is  a  sufficient  consideration  for  a  second  mort- 
gage for  the  amount  of  the  reduction. — De 
Celis  V.  Porter,  65  Cal.  8,  2  Pac.  257,  3  Pac. 
120. 

A  conveyance  of  land,  by  the  purchaser  at 
a  foreclosure  sale,  to  a  person  who  had  a  con- 
tract for  the  land  before  the  sale,  is  considera- 
tion for  a  mortgage,  whether  or  not  the  latter 
was  made  a  party  to  the  foreclosure  suit; 
for,  if  his  rignt  under  his  contract  was  not 


cut  off  by  the  toit,  the  eonveyance  at  least 
assigned  the  mortgage  debt. — Wilson  v. 
White,  84  Cal.  239,  24  Pac.  114. 

A  wife  joined  her  husband  in  executing  a 
mortgage  of  the  homestead,  declared  on  com- 
munity property,  to  secure  notes  made  by  the 
husband.  He  shortly  afterward  died,  and 
she  became  his  administratrix,  and  published 
the  notice  required  by  law  to  creditors  to 
present  their  claims  within  four  months.  The 
holders  of  the  notes  and  mortgage  failed  to 
present  them  within  the  prescribed  time,  se 
that  they  became  barred;  but  the  administra- 
trix, in  ignorance  of  this  fact,  executed  an- 
other mortgage  to  secure  these  notes  and 
others  made  by  her.  Held,  that  this  mortgage 
was  without  consideration  in  so  far  as  it  se- 
cured the  husband's  notes  secured  by  the  first 
mortgage. — ^Bosenberg  v.  Ford,  85  Cal.  610,  24 
Pac.  779. 

Where  a  deed  of  trust  to  secure  money  ad- 
ranced  by  the  grantee  provides  for  the  pay- 
ment of  expenses  and  repayment  of  the 
money  advanced,  'Vith  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum,  together 
with  the  additional  sum  of  ten  thousand  dol- 
lars, which  the  party  of  the  first  part  hereby 
a^ees  to  pay  the  party  of  the  second  part 
without  interest,"  and  the  promise  to  pay  this 
additional  sum  of  ten  thousand  d^lars  is 
founded  on  no  additional  advances  to  be 
made  or  services  to  be  rendered  by  the 
grantee,  but  is  a  mere  bonus  for  the  loan  of 
the  money,  such  promise  is  without  considera- 
tion, and  cannot  be  enforced. — Kore  v.  Cal- 
kins, 95  CaL  435,  29  Am.  St.  Bep.  128,  30 
Pac.  583. 

A  mortgage  to  a  savings  bank  executed  in 
consideration  of  the  surrender  and  return  to 
the  mortgagor  of  a  prior  note  and  mortgage 
executed  to  a  third  party,  and  purchased  by 
the  bank,  which  the  bank  as  owner  could  have 
enforced  against  the  mortgagor,  is  supported 
by  a  sufficient  consideration. — Savings  Bank 
V.  Barrett,  126  Cal.  413,  58  Pac.  914. 

It  is  not  necessary  in  such  case,  in  order 
to  constitute  a  loan  by  the  bank,  that  money 
should  have  been  handled  and  actually  passed 
between  the  parties.  The  law  does  not  re- 
quire idle  acts. — Savings  Bank  ▼.  Barrett,  126 
Cal.  413,  58  Pac.  914. 

The  compromise  of  an  action  to  foreclose 
a  mortgage,  brought  by  one  who  is  in  posi- 
tion to  claim  that  he  is  an  equitable  assignee 
of  the  mortgagee  by  reason  of  having  paid 
the  debt  at  the  instance  of  mortgagor's  les- 
sees, who  had  agreed  with  the  mortgagor  to 
pay,  is  a  good  consideration  for  the  giving  of 
a  new  note  and  mortgage  by  the  mortgagor  to 
such  assignee  for  the  &bt,  with  interest  and 
costs. — Bank  of  Commerce  ▼.  Scofield,  126  CaL 
156,  58  Pac.  451. 

A  mortgage  executed  to  secure  advanees 
made  by  the  mortgagee  for  the  eare  and 
preservation  of  the  property  of  the  corpora- 
tion, and  of  trust  property  which  inured  to  its 
benefit,  and  which  was  conveyed  to  it  by  the 
mortgagee,  has  a  sufficient  eonsideration  for 
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its  support. — ^Porter  v.  Lassen  County  Land 
etc.  Co.,  127  CaL  261,  50  Pae.  563. 

The  eonsideration  of  the  mortgage  is  not 
affected  by  the  facts  that  the  mortgagee  be- 
came trustee  of  lands  conveyed  to  him  as 
security  for  advances  thereupon  under  a  per- 
sonal contract  made  with  the  owner  of  nearly 
all  of  the  stock  of  the  corporation,  who  was 
then  acting  in  his  own  name,  but  for  the 
benefit  of  the  corporation  (the  corporation 
being  then  dormant),  and  that  such  owner 
assumed  to  convey  to  said  trustee  as  security 
the  property  which  then  belonged  to  the  cor- 
poration, and  that  such  property,  together 
with  the  other  property  held  in 'trust,  was 
conveyed  by  the  trustee  to  the  corporation, 
after  assumption  by  it  of  all  the  acts  ana 
liabilities  of  the  owner  of  said  stock,  without 
dispute  as  to  their  correctness. — Porter  ▼. 
Lassen  County  Land  etc.  Co.,  127  Cal.  261,  59 
Pae.  563. 

The  release  and  acknowledgment  of  satis- 
faction and  discharge  of  the  claim  upon  the 
note  against  the  solvent  estate  of  the  dece- 
dent, and  the  extension  of  time  to  the 
devisees  as  the  sole  parties  in  interest  in 
which  to  pay  the  debt,  is  a  sufficient  consid- 
eration for  the  execution  of  a  new  and  valid 
mortgage  by  the  devisees  upon  the  property 
in  fact  owned  by  them,  which  was  described 
in  the  first  ineffective  mortgage  executed  by 
the  decedent— Otto  v.  Long,  127  Cal.  471,  59 
Pae.  895. 

The  mutual  mistake  of  the  mortgagors  and 
mortgagee  in  supposing  that  the  mortgaged 

Sroperty  belonged  to  the  estate  of  the  dece- 
ent,  that  the  original  mortgage  executed  by 
the  decedent  was  valid,  and  that  the  devisee's 
acquired  title  from  his  estate,  whereas  in  fact 
they  owned  it  by  an  independent  title,  is 
immaterial,  so  far  as  respects  the  considera- 
tion for  the  mortgage  executed  by  them,  and 
the  validity  and  effectiveness  of  their  mort- 
gage.—Otto  y.  Long,  127  CaL  471,  59  Pae.  895. 

Where  a  note  and  mortgage  are  executed  by 
devisees  for  the  debt  of  their  testator,  pur- 
suant to  an  agreement  that  the  mortgagee 
shall  accept  the  same  in  lieu  of  his  "claim 
and  demand**  against  the  estate  of  the  tes- 
tator, represented  by  a  note  and  mortgage, 
which,  being  lost,  are  canceled  by  delivery 
of  a  receipt  to  the  devisees  reciting  that  the 
amount  of  the  new  note  and  mortgage  is  re- 
ceived as  full  satisfaction  of  the  original  note 
and  mortgage,  there  is  sufficient  consideration 
to  support  the  note  and  mortgage  made  by 
the  devisees.— Otto  v.  Long,  127  Cal.  471,  59 
Pae.  895. 

That  a  large  part  of  land  conveyed  by  a 
mortgage  to  a  corporation  at  the  date  of  the 
mortgage  already  belonged  to  the  corporation 
is  insufficient  to  show  a  failure  of  considera- 
tion for  the  mortgage^  where  it  was  given  in 
eonsideration  of  previous  advances  made  by 
the  mortgagee  to  the  corporation,  and  not  in 
eonsideration  of  the  land  conveyed. — Porter 
T.  Lassen  County  Land  etc.  Co.,  127  Cal.  261, 
69  Fae.  563. 


Where  plaintiff  released  a  part  of  mort* 
gaged  premises  from  the  lien  of  its  mortgage 
on  condition  that  the  mortgagor  would  obtain 
another  mortgage  for  it  as  additional  security, 
and  a  third  party  executed  such  mortgage  at 
the  request  of  the  mortgagor,  there  was  a 
sufficient  consideration  for  the  execution  of 
the  latter  mortgage. — Security  Loan  ft  Trust 
Co.  y.  Mattern,  131  Cal.  326,  63  Pae.  482. 

Under  Civil  Code,  section  1605,  providing 
that  any  prejudice  suffered  by  a  promisee 
shall  constitute  a  good  consideration,  the  exe- 
cution of  a  deed  is  sufficient  consideration  to 
support  an  agreement  by  the  grantee  to  return 
the  deed  on  the  payment  of  a  debt. — ^Kyle  y« 
Hamilton,  6  Cal.  Unrep.  893,  68  Pae.  484. 

Where  a  note  and  mortgage  executed  by  a 
husband  and  wife  for  a  term  of  two  years 
were  proved  as  a  claim  against  the  estate  of 
the  deceased  husband,  and  while  the  principal 
of  the  original  note  remained  unpaid  the 
heirs,  for  the  purpose  of  obtaining  an  exten- 
sion of  time,  applied  for  a  ''renewal"  of  the 
note  and  mortgage  for  another  like  period, 
and  the  anplication  was  granted  and  acted 
upon  by  the  execution  of  a  new  note  and 
mortgage  for  such  period,  it  must  be  deemed 
a  renewal  and  extension  of  time  of  the  old 
mortgage  and  the  implied  agreement  of  the 
mortgagor  not  to  foreclose  before  the  expira- 
tion of  such  iMriod,  was  a  sufficient  consioera* 
tion  to  sustain  the  new  note  and  mortgage, 
and  justify  a  foreclosure  thereof. — Itowdell 
y.  Carpy,  187  Cal.  383,  70  Pae.  167. 

The  circumstance  that  the  old  note  and 
mortgage  were  retained  by  the  mortgagee, 
and  not  delivered  up  and  canceled  of  record, 
is  immaterial,  where  the  indebtedness  on  the 
renewal  note  was  not  discharged. — Dowdell 
y.  Carpy,  137  Cal.  333,  70  Pae.  167. 

The  extension  of  time  to  the  husband  eyi- 
denced  by  the  note  executed  by  him  was  a 
sufficient  consideration  for  the  execution  of 
the  mortgage  on  the  part  of  the  wife  to  se- 
cure the  payment  of  the  husband's  debt  evi- 
denced by  such  note.  (Per  Shaw,  J.,  and 
Henshaw,  J.).— McDonald  y.  Bandall,  139  Cal. 
246,  72  Pae.  997. 

A'  presumption  of  a  eonsideration  for  a 
note  and  mortgage  arises  from  the  writing 
itself.  Such  presumption  is  itself  evidence 
which  is  sufficient  to  support  a  finding  of  con- 
sideration, notwithstanding  evidence  of  the 
mortgagors  to  the  contrary. — ^Moore  v.  Gould, 
151  Cal.  723,  91  Pae.  616. 

Effect  of  unaccepted  tender  on  lien  of 
mortgage  for  s^ipport  of  mortgagee. 
83  L.  B.  A.  235. 

Pte-existing  debt  as  consideration  for 
mortgage  as  against  other  creditors  or 
equities.    83  L.  B.  A.  305. 

§18.    Equitable  mortga^reB  in  gnutnL 

Equitable  mortgage  of  vendor  of  land.    Sea 
Vendor  and  Purchaser,  §  107, 

Equitable  doctrine  as  to  mortgages  has 
been  adopted  in  this  state,  and  asserted,  di* 
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reetly  or  indireetlj,  in  repeated  iiiBtanees  bj 
tbia  court.— McMillan  ▼.  Bicliardiy  9  Cal.  365, 
70  Am.  Doc.  655. 

Defectively  ezecnted  mortgage  creates  equi- 
table lien  on  property  intended  to  be  mort- 
gaged.— Bacoaillat  y.  Sansevain,  32  Cal.  376; 
Peers  ▼.  McLanghlin,  88  Cal.  294,  297,  22 
Am.  St.  Sep.  306,  26  Pac.  119. 

An  imperfect  attempt  to  create  a  mort- 
gage may  nevertheless  constitute  a  mortgage 
in  equity. — Bacouillat  ▼.  Sansevain,  32  Cal. 
876. 

If  deed  absolute  is  given  as  security  for 
an  indebtedness,  equity  wUl  declare  it  to  be 
a  mortgage,  and  allow  grantor  to  redeem  by 
payment  of  indebtedness,  both  as  against  orig^ 
inal  grantee  and  parties  who  purchase  from 
him  with  knowledge. — Kuhn  v.  Bumpp,  46 
Cal.  299. 

Deed  intended  as  a  mortgage  can  only  be 
declared  such  in  equity. — ^BarSett  v.  Aitken, 
48  CaL  405. 

Where  a  purchaser  agreed  to  give  a  mort- 
gage for  unpaid  purchase  money,  and,  in 
pursuance  of  that  agreement,  the  purchaser's 
wife,  who  took  the  conveyance,  executed  at 
his  request  a  paper  intended  to  be  a  mortgage, 
but  which  was  not  in  law.  equity,  under  the 
rule  that  it  will  regard  tnat  as  done  which 
ought  to  be  done,  will  carry  out  the  intention 
of  the  parties  by  recognizing  the  vendor's 
lien  on  the  premises. — ^Bemington  v.  Higgins, 
54  Cal.  620. 

Section  2922,  Civil  Code,  does  not  deprive 
a  court  of  equity  of  power  to  declare  an  in- 
strument a  mortgage  in  effect,  which  is  not 
one  in  form. — Dingley  v.  Bank  of  Ventura,  57« 
Cal.  467. 

If  mortgage  is  made  as  security  for  tho 
performance  of  an  obligation  it  is  in  equity  a 
mortgage,  irrespective  of  the  form  in  which 
it  is  made. — Campbell  v.  Freeman,  99  Cal. 
546,  34  Pac.  113. 

An  agreement  in  writing  to  give  a  mort- 
gage, or  a  mortgage  defectively  executed,  or 
an  imperfect  attempt  to  create  a  mortgage, 
or  to  appropriate  speciiic  property  to  the  dis- 
charge of  a  particular  debt,  will  create  a 
mortgage  in  equity,  or  a  specific  equitable  lien 
on  the  property  intended  to  be  mortgaged. — 
Higgins  V.  Manson,  126  Cal.  467,  77  Am.  St. 
Bep.  192,  58  Pac.  907. 

A  writing  accompanying  a  deposit  of  title 
deeds  recited,  "I  further  agree  to  transfer 
to  H.  all  my  right  and  title  to  said  one  hun- 
dred and  sixty  acres  of  land — certificate  No. 
7,072 — should  I  fail  to  pay  my  obligation  of 
one  hundred  dollars  and  interest."  Held,  that 
the  intention  was  to  transfer  the  land  itself 
in  case  of  delinquency,  and  hence  an  equi- 
table mortgage  was  created. — Higgins  v.  Man- 
eon,  126  Cal.  467,  77  Am.  St.  Bep.  192,  58  Pac. 
907. 

It  was  no  objection  that  the  agreement  was 
executory,   as   equity  regards   as   done   that 


which  ought  to  be  done. — ^Higgins  v.  Manson, 
126  Cal.  467,  77  Am.  St.  Bep.  192,  58  Pac.  907. 

Where  the  purchaser  of  the  two  lots  from 
the  devisee  had  the  title  placed  in  third  par- 
ties as  security  for  money  loaned  for  the  pur- 
chase of  the  lots,  under  the  understanding 
that  he  was  to  have  full  power  to  sell  the 
lots,  the  transaction  is  to  be  regarded  as  a 
mortgage  as  between  the  parties  but  where, 
upon  a  sale  of  the  intervening  lot  to  the 
plaintiif  by  mortgagor,  a  conveyance  thereof 
was  joined  in  both  by  him  and  by  such  third 
parties,  such  conveyance  operated  to  pass  all 
easements  attached  thereto,  and  to  grant  an 
easement  for  the  sewer  in  the  remaining  lot 
then  owned  by  the  mortgagor. — Jones  v. 
Sanders,  138  Cal.  405,  71  Pac.  506. 

Written  agreement  to  give  mortgage,  or 
mortgage  defectively  executed  or  imperfect 
attempt  to  create  mortgage  or  appropriate 
specific  property  to  discharge  particular  debt, 
creates  mortgage  in  equity. — Hall  v.  Cavot, 
141  Cal.  13,  18,  74  Pac.  299. 

Abandonment  of  legal  theory.  7  L.  B.  A. 
275. 

Equitable  mortgage,  as  to  what  consti- 
tutes.   4  Am.  St.  Bep.  696. 

Equitable  mortgage,  nature  of.  9  L.  B 
A.  544. 

Equitable  mortgage  by  deposit  of  title 
deeds.     19  L.  B.  A.  (N.  S.)  206. 

Equitable  theory;  American  doetiina.  7 
L.  B.  A.  273,  274. 

Necessity  and  character  of  one's  previous 
interest  in  land  essential  to  his  claim 
as  an  equitable  mortgagor.  37  L.  B.  A. 
(N.  S.)  521. 

Nature  of  equitable  mortgage.  9  L.  B.  A. 
544. 

Bight  to  foreclose  deed  intended  as  se- 
curity for  debt  as  an  equitable  mort- 
gage.   22  li.  B.  A.  (N.  &)  572. 

What  constitutes  equitablo  mortgages.  4 
Am.  St  Bep.  696,  18  C.  C.  A.  458. 


t  or  laf omal 


|ia    

A  bond  for  'title  is  in  legal  effect  a  mort- 
gage, which  the  vendor  may  foreclose. — ^Mer* 
ritt  V.  Judd,  14  Cal.  59. 

Where  a  mortgage  is  given  to  seenre  a 
debt,  it  is  not  of  the  essence  of  the  deed 
whether  the  debt  be  evidenced  by  one  form 
of  contract  or  another.  All  that  a  court  of 
equity  desires  to  know  in  such  cases  ia,  what 
is  the  debt  really  intended  to  be  secured; 
and  whether  it  be  called  a  note  or  bond  is 
immaterial,  so  that  the  debt  itself  be  identi- 
fied as  that  for  which  the  mortgage  is  given. 
Blankman  v.  Vallejo,  15  CaL  638. 

Agreement  in  writing  to  give  a  mortgagSi 
or  an  imperfect  attempt  to  create  a  mort- 
gage, will  make  an  equitable  mortgage.— 
Daggett  V.  Bankin,  31  CaL  321. 
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An  agreement  in  writing  to  give  a  mort- 
gage, or  a  mortgage  defectively  executed,  or 
an  imperfect  attempt  to  create  a  mortgage 
or  to  appropriate  specific  property  to  the  dis- 
charge of  a  particular  debt,  will  create  a  mort- 
gage in  equity,  or  a  specific  lien  on  the  prop- 
erty 80  intended  to  be  mortgaged. — ^Daggett 
T.  Bankin,  31  Gal.  321. 

An  agreement  in  writing  to  give  a  mort- 
gage will  create  a  mortgage  in  equity.-— 
Bacouillat  t.  Sansevain,  32  Gal.  376. 

Plaintiff  contracted  with  defendant  to  sell 
him  certain  real  property.  In  order  to  effect 
the  sale,  the  defendant  executed  to  G.  a  con- 
Teyance  thereof  upon  G.'s  advancing  to  the 
plaintiff  part  of  the  purchase  money.  G.  gave 
the  defendant  a  contract  for  a  deed,  when 
the  money  he  had  advanced  should  be  repaid, 
and  the  defendant  gave  the  plaintiff  security 
for  the  balance.  Held  that,  as  between  the 
parties,  the  sale  and  conveyance  were  a  mort- 
gage, to  secure  the  payment  by  the  defendant 
to  G.  of  the  sum  advanced. — Purdy  v.  Bal- 
lard, 41  Gal.  444. 

A  deed  conveying  land,  and  in  express 
terms  reserving  to  the  grantor  a  lien  to  secure 
the  payment  of  a  promissory  note  for  a  part 
of  the  price,  creates  an  equitable  mortgage 
upon  the  land.  Such  a  lien  is  more  than  a 
vendor's  lien,  and  is  not  lost  by  the  assign- 
ment of  the  note. — Dingley  v.  Ventura  Bank, 
57  Gal.  467. 

Equity  looks  beyond  the  forms  of  a  trans- 
action, and  shapes  its  judgment  in  such  way 
as  to  carry  out  the  purposes  of  the  parties 
to  the  agreement,  and  to  protect  each  of  them 
against  any  unconscionable  advantage  to  be 
derived  from  the  apparent  form  in  which 
their  transaction  has  taken  place;  and  if  a 
transfer  is  made  as  security  for  the  perform- 
ance of  lui  obligation  it  is  in  equity  a  mort- 
gage, irrespective  of  the  form  in  which  it  is 
made. — Gampbell  v.  Freeman,  99  Gal.  546,  34 
Pac.  113. 

Under  Givil  Gode,  section  2924^  providing 
that  every  transfer  of  an  interest  m  property, 
other  than  in  trust  as  security,  is  to  be 
deemed  a  mortgage,  an  assignment  of  a  lease 
of  land  as  security  for  the  payment  of  a  debt 
is  a  mortgage.— ^^ommercial  Bank  of  Santa 
Ana  V.  Pritehard,  126  Gal.  600,  59  Pac.  130. 

A  written  agreement  entered  into  by  par- 
ties to  make  certain  property  a  security  for 
past  indebtedness  and  for  future  advances, 
and  upon  the  faith  of  which  both  parties  have 
acted  in  making  and  accepting  payments  and 
advances,  constitutes  an  equitable  mortgage 
or  lien  upon  the  property. — Earle  v.  Sunny- 
aide  Land  Go.,  150  Gal.  214,  88  Pac.  920. 

Begardless  of  the  question  of  the  validity; 
of  the  deed  of  trust  under  section  857  of  the 
Givil  Gode,  the  instrument  may  be  sustained 
as  an  equitable  mortgage  or  lien  in  favor  of 
the  creditors  secured,  which  is  enforceable 
as  such.  The  form  oi;  the  writing  is  not  im- 
portant provided  it  suiBciently  appears  that 


it  was  thereby  intended  to  create  a  security. 
Earle  v.  Sunnyside  Land  Go.,  150  Gal.  214, 
88  Pac.  920. 

Upon  loaning  the  money  in  pursuance  of 
such  agreement,  and  receiving  the  certificate 
of  redemption,  the  lender  acquired  an  equi- 
table lien  upon  the  land  for  the  repayment  of 
the  money.  Such  certificate,  until  the  deed 
was  executed,  was  a  sufficient  evidence  of  the 
lien  and  preserved  the  rights  of  the  lender.— 
San  Jose  Safe  Deposit  Bank  of  Savings  T. 
Bank  of  Madera,  156  Gal.  38,  103  Pac.  225. 

Deposit  of  title  deeds  accompanied  by 
written  agreement.  19  L.  B.  A.  (N.  S.) 
212. 


§1^    Abadnt*  deed  aa  a 

«ral. 


mortgage  in  gen- 


Absolute  conveyance  or  assignment,  in- 
tended as  security  for  existing  indebtedness, 
is  a  mortgage. — Woodworth  v.  Gusman,  1  Gal. 
203;  Frink  v.  Boe,  70  Gal.  296,  314,  11  Pae. 
820;  Baynor  v.  Drew,  72  Gal.  307,  309,  13  Pae. 
866;  Booth  v.  Hoskins,  75  Gal.  271,  275,  17 
Pac.  225;  Smith  v.  Smith,  80  Gal.  323,  325,  21 
Pac.  4,  22  Pac.  186,  549;  Hall  v.  Arnott  80 
Gal.  348,  352,  22  Pac.  200;  Prefumo  v.  Bns- 
seU,  148  GaL  451,  83  Pac.  810. 

Where  two  instruments  taken  together  de- 
scribed property  and  the  amount  of  indebted- 
ness, and  conveyed  the  premises  as  security 
for  the  indebtedness,  held,  to  be  a  sufficient 
mortgage. — Woodworth  v.  Guzman,  1  Gal.  203. 

It  is  essential,  to  convert  a  deed  absolute 
into  a  mortgage,  that  there  should  exist  a 
debt — ^an  obligation  to  pay  money .*-Henley  v. 
Hotaling,  41  Gal.  22. 

A  right  to  repurchase,  reserved  in  an  abso- 
lute deed,  is  not  sufficient  of  itself  to  convert 
the  deed  into  a  mortgage. — Henley  v.  Hotal- 
ing, 41  Gal.  22. 

Bill  of  sale  of  a  mining  claim  intended  as 
security  for  a  debt  is  a  mortgage. — Sharpe 
V.  Arnott,  51  Gal.  188. 

A  deed  absolute  on  its  face,  but  given 
merely  as  security,  will,  in  equity,  be  consid- 
ered a  mortgage. — Gombs  v.  Hawes,  2  Gal. 
Unrep.  555,  8  Pac.  597;  Broughton  v.  Vasquez, 
73  Gal.  325,  11  Pac.  806,  14  Pac.  885;  Moisant 
V.  McPhee,  92  Gal.  76,  28  Pac.  46;  Locke  v. 
Moulton,  96  Gal.  21,  30  Pac.  957;  Ahern  v. 
McGarthy,  107  Gal.  382,  40  Pac.  482. 

Deed  given  in  satisfaction  of  a  debt  and 
not  to  secure  it  is  not  a  mortgage. — Manasse 
V.  Dinkelspiel,  68  Gal.  404,  407,  9  Pac.  547. 

Where  a  deed  of  land  absolute  on  its  face 
is  given  to  secure  a  debt,  it  will  be  construed 
a  mortgage,  though  the  parties  stipulated  that 
it  should  be  an  absolute  conveyance,  and,  on 
failure  of  the  grantor  to  pay,  the  title  of 
the  grantee  shotSd  be  absolute,  since  the  par- 
ties cannot  by  such  agreement  avoid  the 
necessity  of  f orecloeurOi  or  deprive  the  debtor 
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of  his  right  to  redeem. — ^Hodgkins  ▼.  Wright, 
127  Cal.  688,  60  Pae.  431. 

PlaintiiPB  grantor  borrowed  money  at  a 
bank,  stating  that  defendants  had  applied  to 
him  for  a  loan  to  pay  off  two  mortgages,  and 
that  they  would  deed  him  the  property.  The 
mortgages  were  taken  up,  and  assignments  of 
them  made  to  plaintiffs  grantor,  defendants 
deeding  him  the  premises.  Subsequently 
plaintiff's  grantor  presented  defendants  with 
a  paper  which  showed  the  amount  of  the  in- 
terest due  on  the  alleged  loan,  and  defendants 
paid  him  a  fee  for  the  seryiees  of  the  person 
who  computed  the  interest.  After  execution 
of  the  deed,  defendants  continued  in  posses- 
sion of  the  premises,  paying  no  rent  or  leas- 
ing the  premises,  and  continuing  to  make 
improyements.  Held,  that  the  deed  was  a 
mortgage. — De  Carrion  y.  De  Aguayo,  6  Cal. 
Unrep.  716,  65  Pac.  618,  950. 

The  rule  of  equity  which  interposes  to  pre- 
yent  the  fraudulent  use  of  a  deed  intended  as 
a  mortgage  applies  equally  to  all  cases  of 
deeds  made  to  secure  money  or  adyanees, 
whether  due  or  to  become  due,  or  payable  to 
the  grantee  or  to  another  party.— Banta  y. 
Wise,  135  Cal.  277,  67  Pac.  129. 

Where  a  deed  is  executed  by  the  parties, 
as  a  substitute  for  an  existing  mortgage, 
under  a  mutual  mistaken  idea  that  no  fore- 
closure will  be  necessary,  and  may  be  re- 
scinded by  reason  of  such  mistake,  under 
Ciyil  Code,  sections  1566,  1578,  proyiding  that 
a  consent  which  is  not  free  may  be  rescinded, 
and  that  mutual  mistake  of  law  constitutes 
mistake,  within  the  meaning  of  the  article, 
but  is  not  so  rescinded,  an  agreement  that 
the  deed  shall  be  returned  on  the  payment  of 
a  debt  is  binding. — Kyle  y.  Hamilton,  6  Cal. 
Unrep.  893,  68  Pac.  484. 

Under  Ciyil  Code,  section  2924,  a  conyey- 
ance  to  enable  a  grantee  to  recoyer  a  judg- 
ment quieting  title  in  him  was  not  a  mort- 
gage.—Ronton  y.  Gibson,  148  Cal.  650,  84  Pac. 
186. 

A  conyeyance  of  real  property,  although 
absolute  in  form,  giyen  as  the  security  for 
the  payment  of  a  note  and  unaccompanied  by 
possession,  is  in  effect  only  a  mortgage. — 
Kern  Valley  Bank  y.  Eoehn,  157  Cal.  237, 
107  Cal.  111. 

If  a  deed  was  intended  merely  as  security 
for  the  payment  of  a  debt,  it  is  a  mortgage, 
no  matter  how  strong  the  language  of  the 
deed  or  any  instrument  accompanying  it  may 
be.— Todd  y.  Todd,  164  Cal.  255,  128  Pac.  413, 
414. 

Does  a  deed  absolute  on  its  face,  but  in- 
tended as  a  mortgage,  conyey  the  legal 
title.     11  L.  B.  A.  (N.  S.)  209. 

Effect  of  debt  becoming  barred  b^  limi- 
tations, upon  rights  and  remedies  un- 
der conyeyance  absolute  on  its  face, 
but  intended  as  a  mortgage.  11  L.  B. 
A.  (N.  S.)  825;  24  L.  B.  A.  (N.  S.) 
840. 


Iiffect  of  deed  deliyered  in  escrow  as  ha- 
ther  security  for  a  mortgage  debt  2 
L.  B.  A.  (N.  8.)  628. 

Effect  of  judgment  declaring  husband's 
title  to  an  estate  to  be  that  of  mort- 
gagee on  dower  right  of  wife  who  if 
not  a  party  to  the  action.  18  L.  B.  A. 
(N.  S.)  723. 

Effect  of  lapse  of  time  on  right  to  hsTt 
deed  declared  mortgage.  Ann.  Csi. 
1914B,  354. 

Jnrisdietion  of  equity  oyer  suit  to  haye 
deed  declared  a  mortgage  as  to  land 
in  another  state  or  country.  69  L.  B. 
A.  685.     . 


im,  "once  a  mortgage  always  a  mort- 
gage."   131  Am.  6t.  Bep.  914. 

Protection  of  purchaser  from  apparent 
yendee  under  instrument  apparentlj  a 
conyeyance,  but  intended  as  a  mort- 
gage. 82  L.  B.  A.  (N.  &)  1046;  S8 
L.  B.  A.  (N.  a)  982. 

Bight  to  accept  f  ayorable  part  of  decree 
on  absolute  deed  decreed  to  be  a  mort- 
gage, and  appeal  from  the  reet.  2  L 
B.  A.  (N.  8.)  11. 

Bight  to  foreclose  deed  intended  as  m- 
curity  for  debt,  aa  an  equitable  mort- 
gage.   22  L.  B.  A.  (N.  8.)  572. 

When  deed  absolute  on  face  cannot  bo 
construed  as  a  mortgage.  1  L.  B.  A 
240. 

§  16.    D«f eManoa  or  writtm  agreenflrt. 

6ee  Trust  DeadA. 

If  the  debt  continued  after  the  exeen* 
tion  of  the  conyeyance  the  inatnunents  eoa- 
stitute  a  mortgage:  if,  on  the  other  hand,  tko 
debt  was  extinguished  by  the  conyeyance,  tke 
agreement  to  reconyey  must  be  regarded  ai 
an  independent  contract,  in  no  respect  affect- 
ing the  absolute  character  of  the  original  ii- 
Btrument. — Hickox  y.  Iiowe,  10  CaL  197. 

A  conyeyance,  and  an  attendant  agree- 
ment for  a  reconyeyance  upon  the  payment  of 
the  amount  of  the  consideration  and  intereit, 
do  not,  of  themselyes,  in  the  absence  of  other 
circumstances,  create  a  mortgage,  but  only  a 
defeasible  purchase,  which  should  be  nar- 
rowly watched  lest  it  may  be  made  the  means 
of  conyerting  what  was  in  fact  intended  as 
security  into  an  absolute  purchase. — ^Hickox 
y.  Lowe,  10  Cal.  197. 

A.  eonyeyed  to  B.  by  deed,  B.  gaye  back 
a  written,  unsealed,  and  unrecorded  eon- 
tract,  binding  himself  to  reconyey  upon  the 
payment  of  a  certain  sum  and  interest,  leu 
the  rents  B.  might  receiye;  it  being  expressed 
in  the  contract  that  it  was  merely  an  agree- 
ment to  conyey,  and  not  an  acknowledgment 
that  the  first  conyeyance  was  a  mortgage. 
Held  that,  if  it  should  be  shown  that  the  con- 
sideration for  the  first  conyeyance  was  aa  ad- 
yance  of  money  or  a  preexisting  debt,  the 


REQUISITES  AND  VALIDITY,  I,  A,  §  15. 


6299 


terms  of  the  contract  would  tend  to  show  tliat 
it  was  not  extinguislied,  bnt  that  the  transac- 
tion was  for  security  only,  and  amounted  to  a 
mortgage. — People  v.  Irwin,  14  Cal.  428. 

Where  a  deed  absolute  in  form  and  an  ac- 
companying contract  for  a  reconveyance  show 
only  a  conveyance  and  an  agreement  to  re- 
convey,  the  deed  will  not  be  held  to  be  a 
mortgage  without  evidence  that  its  considera- 
tion was  a  debt  pre-existing  or  created  at  the 
time,  and  still  subsisting  between  the  parties. 
People  V.  Irwin,  14  Cal.  428. 

A  deed  absolute  on  its  face,  but  accom- 
panied by  a  defeasance,  is  a  nnfrtgage. — Hal- 
aej  V.  Martin,  22  Cal.  645. 

It  is  a  general  rule  that  a  deed  made  for 
the  purpose  of  securing  a  debt,  and  accom- 
panied by  a  contemporaneous  agreement  for 
reconveyance  of  the  property  on  payment  of 
debt  and  interest,  is  in  legal  effect  a  mort- 
gage.— Daubenspeck  v.  Piatt,  22  Cal.  330; 
Booth  V.  Hoskins,  75  Cal.  271,  17  Pac.  225. 

Where  a  conveyance  was  executed  on 
the  agreement  that  the  property  would  be 
reeonveyed  on  the  payment  of  a  certain 
jimount,  and  subsequently  the  parties  exe- 
cuted an  instrument  covenanting  to  reeon- 
▼ey,  the  fact  that  the  agreement  last  referred 
to  was  executed  after  the  delivery  of  the 
deed  does  not  impair  its  character  as  a  de- 
feasance; it  being  executed  pursuant  to  the 
tigreement  under  which  the  deed  was  exe- 
cuted, and  the  money  paid. — Sears  v.  Dixon, 
33  Cal.  326. 

An  absolute  deed  accompanied  by  a  cove- 
nant to  reconvey  upon  the  repayment  of 
the  purchase  money,  or  even  a  larger  sum, 
may  amount  to  a  conditional  sale;  but  when 
it  appears  that  it  was  made  upon  a  negotia- 
tion of  a  loan,  and  with  that  intention,  it  will 
be  construed  to  be  a  mortgage.-— Sears  v. 
Dixon,  33  Cal.  326. 

Legal  title  conveyed  by  third  party  to 
«ecure  advances  for  benefit  of  equitable 
owner,  with  a  defeasance  to  him,  is  in  equity 
ti  mortgage  by  equitable  owner. — ^Purdy  v. 
BuUard,  41  CaL  444. 

When  covenant  to  reconvey  is  delivered 
as  an  escrow,  and  canceled  after  time  for  re- 
purchasing has  expired,  deed  will  not  be 
field  a  mortgage  in  absence  of  promise  to 
pay. — Henley  v.  Hotaling,  41  CaL  22,  28. 

A,  owing  B  eighteen  hundred  dollars, 
executed  to  him  in  satisfaction  thereof  a 
deed  absolute  in  form,  also  giving  him  a 
note  for  five  hundred  dollars,  under  an 
agreement  that,  if  the  land  did  not  sell  for 
eighteen  hundred  dollars,  the  note  should  be 
paid,  but  not  otherwise,  and  that  any  surplus 
over  eighteen  hundred  dollars  should  belong 
to  A.  Held,  that  the  deed  was  not  intended 
as  a  mortgage. — Manasse  v.  Dinkelspiel,  68 
Cal.  404,  9  Pac.  547. 

Plaintiffs,  whose  property  had  been  sold 
under  a  mortgage  foreclosure,  induced  B.  to 


advance  the  money  to  redeem  it,  and  they 
executed  a  deed  absolute  in  form  to  him,  an 
agreement  being  simultaneously  executed  by 
him  to  sell,  and  by  plaintiffs  to  buy,  the  land 
for  a  certain  sum,  if  paid  at  a  certain  time; 
it  being  stipulated  that,  on  the  failure  of 
plaintiffs  to  comply  with  its  terms,  B.  should 
be  released  from  all  obligations  in  law  or  in 
equity  to  convey  the  property,  and  should  be 
entitled  to  the  immediate  possession,  and  to  a 
strict  foreclosure  of  the  contract.  Held,  that 
the  deed  was  in  effect  a  mortgage. — Baker  v. 
Fireman's  Fund  Ins.  Co.,  79  Cal.  34,  21  Pac. 
357. 

Deed  absolute  and  simultaneous  agreement 
of  repurchase  constitute  a  mortgage. — Baker 
V.  Fireman's  Fund  Ins.  Co.,  79  Cal.  34,  40, 
21  Pac.  357. 

Where  an  indebtedness  existing  at  the  time 
of  the  execution  of  a  deed,  the  purpose 
of  the  deed  as  a  security  therefor,  and  the 
continuance  of  the  relation  of  debtor  and 
creditor  are  admitted,  such  deed  operates  as 
a  mortgage,  though  it  be  in  form  absolute, 
under  Civil  Code,  section  2924,  providing  that 
"every  transfer  ,of  an  interest  in  property, 
other  than  in  trust,  made  only  as  a  security 
for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage";  and  a  defeasance  ex- 
ecuted subsequently,  and  reciting  that  the 
legal  title  conveyed  by  the  deed  would  be 
reeonveyed  upon  payment  of  the  indebtedness 
secured  therein,  does  not  change  the  effect  of 
the  deed.— Hall  v.  Arnott,  80  Cal.  348,  22 
Pac.  200. 

Where  a  deed  is  absolute  on  its  face,  but 
the  parties  at  the  time  of  its  execution  sign 
a  memorandum  reciting  that  "Jones  [the 
grantor]  is  to  have  the  land  again  by  deed 
whenever  he  pays  all  the  amount  borrowed, 
and  other  debts  due  me,"  such  memorandum 
proves  the  deed  to  be  in  fact  a  mortgage. — 
Bogers  v.  Jones,  92  Cal.  80,  28  Pac.  97,  488. 

A  warranty  deed  of  certain  property,  and 
the  execution  of  a  defeasance  by  the  grantee, 
under  which  he  agreed  to  reconvey  the  same 
on  payment  of  the  indebtedness  therein  de- 
scribed, constitute  a  mortgage. — Malone  v. 
Boy,  134  Cal.  344,  66  Pac.  313. 

A  conveyance  of  land  was  accompanied  by 
a  reconveyance  reciting  the  former  deed,  and 
that  it  was  made  in  consideration  of  an 
agreement  by  grantees  to  pay  grantors  a 
specified  sum  to  be  realized  from  sales  to  be 
made,  and  not  otherwise  chargeable  to  them, 
and  purporting  to  reconvey  the  land  to  them 
to  secure  such  sum.  Held,  that  the  recon- 
veyance must  be  regarded  as  a  mortgage,  and 
not  a  deed,  though  the  words  of  conveyance 
in  both  instruments  were  the  same. — Adams 
V.  Hopkins,  69  Pac.  228. 

Deeds  absolute  in  form  YTith  agreements 
to  reconvey.     17  Am.  Dec.  300. 

Effect  of  failure  te  record  defeasance  as 
against  creditors  of  the  grantee.  5 
L.  B.  A.  (N.  S.)  387. 
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Effect  of  instrument  of  defeasance  ac- 
companying absolute  conveyance  of 
land.    Ann.  Gas.  19140,  1079. 

§10.    Oral  agreement. 

If  a  deed  of  land,  absolute  on  its  face,  is 
executed  and  delivered  in  consideration  of 
a  precedent  debt  due  from  the  grantor  to  the 
grantee,  and  there  is  at  the  time  a  verbal 
understanding  between  the  parties  that  the 
grantor  shall  be  entitled  to  a  reconveyance 
upon  the  payment  of  the  debt,  then  the  con- 
veyance is  a  mortgage. — ^Lodge  v.  Turman, 
24  Cal.  385. 

A  deed  absolute  in  form  may  be  shown  to 
be  a  mortgage,  though  there  is  no  written 
promise  by  the  grantor  to  pay  money. — ^Locke 
V.  Moulton,  96  Gal.  21,  30  Pac.  957. 

Where  one  borrows  money  with  which  to 
redeem  from  a  foreclosure  sale,  and,  as  se- 
curity therefor,  assigns  to  the  lender  all  his 
right,  as  redemptioner  or  otherwise,  by 
reason  of  the  redemption,  and  authorizes  him 
to  obtain  from  the  sheriff  a  deed  of  the  prop- 
erty in  his  own  name,  the  borrower  does  not 
convey  the  land  absolutely,  but  only  hypothe- 
cates his  interest  in  it,  and  the  lender  holds 
the  sheriff's  deed  as  a  mortgage.— San  Jose 
Safe  Deposit  Bank  of  Savings  v.  Bank  of 
Madera,  121  Gal.  539,  54  Pac.  83,  270. 

Grantee's  oral  promise  to  grantor  to 
hold  in  trust,  as  giving  rise  to  con- 
structive trust,  where  conveyance  was 
made  as  security.  39  L.  B.  A.  (N.  8.) 
922. 


§  17.    Evidence  as  to  cbaraeter  of  transaction 
or  instnuneut^  in  generaL 

A  provision  in  an  agreement  in  absolute 
form  for  a  reconveyance,  upon  the  payment  of 
the  precise  amount  of  the  consideration,  and  a 
stipulated  monthly  interest  thereon,  is  a  cir- 
cumstance favoring  the  conclusion  that  the 
debt  subsisted. — Hickoz  v.  Lowe,  10  Gal.  197. 

A  provision  in  the  agreement,  for  the  ap- 
plication of  the  proceeds  of  the  property, 
after  deducting  the  expenses  of  its  charge  to 
the  payment  of  the  monthly  interest,  and 
any  excess  upon  the  principal  sum,  is  a  very 
strong  circumstance  to  show  the  existence  of 
the  debt,  and,  when  taken  in  connection  with 
the  other  circumstances  above  stated,  is  con- 
clusive that  the  debt  was  not  extinguished  by 
the  conveyance,  and  that  the  transaction  was 
intended  as  a  mortgage. — Hickox  v.  Lowe,  10 
Cal.  197. 

In  order  that  a  deed  absolute  in  form  be 
held  a  mortgage,  the  central  fact  to  be  found 
is  the  existence  of  an  indebtedness  at  the 
time  of  the  transaction  (forming  the  con- 
sideration of  the  deed)  and  a  continuation  of 
the  relation  of  debtor  and  creditor.  If  this 
is  found,  the  inference  is  that  the  deed  was 
not  made  to  transfer  the  title,  but  to  secure 
the  debt. — Montgomery  v.  Spect,  55  Gal.  352. 


Whether  deed  absolute  is  mortgage  is 
question  of  intention,  to  be  determined  from 
all  the  facts  and  circumstances  of  the  trans- 
action, taken  in  connection  with  the  conduct 
of  the  parties  after  the  execution  of  the  deed. 
Montgomery  v.  Spect,  55  Cal.  352. 

Great  inequality  between  the  value  of  the 
property  conveyed  and  the  price  alleged  to 
have  been  paid  for  it  is  a  circumstance  tend- 
ing strongly  to  show  that  a  deed  absolute 
in  form  was  only  a  mortgage. — ^Hasheon  v. 
Husheon,  71  Gal.  407,  12  Pac.  410. 

In  the  absence  of  direct  proof^  a  deed 
absolute  upon  its  face  will  not  be  adjudged 
to  be  a  mortgage  upon  inferences  and  argu- 
ments drawn  from  other  evidence  in  the  case. 
Faik  V.  Wittram,  120  Cal.  479,  65  Am.  St 
Bep.  184,  52  Pac.  707. 

On  an  issue  as  to  whether  a  deed  absolute 
in  form  was  intended  as  an  absolute'  convey- 
ance or  as  a  mortgage,  the  test  is  whether 
there  was  a  subsisting  debt  after  the  con- 
veyance.— ^Holmes  v.  Warren,  145  Cal.  457,  78 
Pac.  954. 

Price  as  consideration  in  determining 
whether  deed  was  intended  as  mort- 
gage.   20  Ann.  Gas.  1199. 


§18. 


pioof. 


Pzesunptions     and     Imdeik    of 


Where  there  is  an  absolute  deed  purport- 
ing to  be  executed  in  coaaideration  of  a  pre- 
cedent debt,  with  an  attendant  agreement  to 
reconvey  on  payment  of  the  consideration, 
and  there  is  doubt  as  te  whether  the  debt 
subsists  or  has  been  eztiaguished,  courts  of 
equity  lean  in  favor  of  the  right  of  redemp- 
tion, and  will  construe  the  transaction  as 
constituting  a  mortgage  rather  than  a  con- 
ditional sale. — ^Hickox  v.  Lowe,  10  Gal.  197. 

If  the  consideration  for  the  conveyance 
was  an  antecedent  debt,  and  the  property  is 
to  be  reconveyed  on  the  payment  of  the  debt, 
and  nothing  more  appears,  prima  facie  the 
transaction  constitutes  a  mortgage. — ^Farmer 
T.  Grose,  42  Cal.  169. 

Burden  is  on  defendant  to  show  that  deed 
to  plaintiff  was  intended  as  a  mortgage. — 
Hibemia  Savings  ft  Loan  Soc.  t.  Herbert,  53 
Cal.  376. 

If  an  existing  indebtedness  forms  the 
consideration  of  a  deed  absolute  in  form,  the 
relation  of  debtor  and  creditor  continuing, 
the  inference  is  that  the  deed  was  made  to 
secure  the  debt,  not  to  transfer  the  title.— 
Montgomery  v.  Spect,  55  Cal.  352. 

In  an  action  in  which  it  is  charged  that 
a  deed  absolute  in  form  was  intended  as  a 
mortgage  the  presumption  of  law,  inde- 
pendent of  proof,  is,  that  the  instrument  is 
what  on  its  face  it  purports  to  be — an  abso- 
lute conveyance;  and  this  presumption 
should  be  allowed  to  prevail  in  the  mind  of 
the  trial  judge,  unless  the  evidence  offered 
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to  show  that  the  4e6d  was  in  fact  intended 
as  a  mortgage  is  entirely  plain  and  con- 
Tineing,  and  presents  a  case  free  from  donbt. 
Mahoney  v.  Bostwick,  96  Cal.  53,  31  Am. 
St.  Rep,  175,  30  Pac.  1020:  Locke  v.  Moulton, 
96  Cal.  21,  30  Pac  957;  Penney  v.  Simmons, 
99  Cal.  380,  33  Pac.  1121. 

Where  the  grantee  in  an  instrument  which 
purports  to  be  an  absolute  deed  contends 
that  the  instrument  is  in  fact  a  mortgage, 
the  burden  of  showing  the  character  of  the 
instrument  is  on  him. — Woods  v.  Jensen,  130 
Cal.  200,  62  Pac.  473. 

The  rule  of  decision  as  to  deeds  of  trust 
applies  only  to  cases  where  by  the  terms  of 
the  deed  the  trustee  is  empowered  to  sell 
and  apply  the  proceeds,  and  not  to  deeds 
where  there  is  no  power  of  sale  expressed; 
and  in  cases  where  there  is  a  doubt  whether 
the  instrument  is  a  deed  of  trust  or  a  mort- 
gage, tne  doubt  should  be  resolved  in  favor 
of  the  latter  construction. — Banta  y.  Wise, 
135  Cal.  277,  67  Pac.  129. 

The  presumption  of  consideration  for  a 
note  and  mortgage  from  the  execution  there- 
of, and  positive  testimony  that  they  were 
given  for  money  borrowed  from  decedent's 
estate,  is  not  overcome  by  the  fact  that 
neither  note,  mortgage,  nor  the  money  was 
mentioned  in  the  account  filed  by  the  execu- 
trix or  in  the  inventory  of  the  administrator, 
deceased  having  died  in  1889,  the  note  and 
mortgage  having  been  given  in  1893,  the 
account  filed  in  December,  1896,  it  not  ap- 
pearing when  the  executrix  was  executrix, 
and  the  inventory  having  been  filed  by  the 
administrator  before  the  attorney  of  the 
estate,  to  whom  the  note  and  mortgage  were 
given,  assigned  them  to  the  administrator. — 
Ambrose  ▼.  Drew,  139  Cal.  665,  73  Pac.  543. 

Where  the  defendant  claims  that  a  deed 
absolute  in  form,  executed  by  him  to  the 
plaintiff,  was  intended  as  a  mortgage,  the 
burden  is  upon  the  defendant  to  prove  it; 
and  where  the  evidence  is  conflicting,  and 
there  is  sufficient  evidence  to  support  a  find- 
ing that  the  deed  was  not  a  mortgage,  a 
verdict  for  the  plaintiff  will  not  be  disturbed 
for  insufficiency  of  the  evidence. — Bryant  v. 
Broadwell,  140  .Cal.  490,  74  Pac.  33. 

Where  a  deed  absolute  on  its  face  is 
claimed  to  be  a  mortgage,  the  burden  is  on 
the  party  setting  up  such  claim  to  establish 
the  face. — ^Bryant  ▼.  Broadwell,  140  Cal.  490, 
74  Pac.  33. 

One  who  asserts  that  a  deed  absolute  in 
form  is  in  fact  a  mortgage  has  the  burden 
of  proving  his  assertion. — ^Black  Eagle  Oil  Co. 
T.  Belcher,  22  Cal.  App.  258,  133  Pac.  1153. 

The  fact  that  the  parties  to  the  deed  were 
father  and  son  does  not  raise  the  presump- 
tion that  the  deed  was  not  intended  as  an 
absolute  conveyance  of  title. — ^Lynch  v. 
Lynch^  22  Cal.  App.  653,  135  Pac.  1101. 


§19. 


Adndndbility. 


Upon  the  trial  of  an  issue  to  determine 
whether  a  deed  absolute  upon  its  face  was 


intended  as  a  mortgage  the  declarations  of  a 
party  to  the  deed  and  to  the  suit,  made  after 
the  execution  of  the  deed,  are  competent  as 
evidence  against  himself. — ^Boss  v.  Brusie,  64 
Cal.  245,  30  Pac.  811. 

Fact  that  transfer  was  made  subject  to 
a  defeasance  may  be  proved,  though  it  does 
not  appear  by  the  terms  of  the  instrument. — 
Husheon  v.  Husheon,  71  Cal.  407,  12  Pac.  410. 

Upon  an  issue  as  to  whether  a  deed  ab- 
solute in  form  was  intended  as  a  mortgage, 
the  assessment-book  of  the  county,  showing 
that  the  grantor  had  listed  personal  property 
only,  is  properly  admitted  in  evidence  as 
tending  to  show  that  the  grantor  did  not 
consider  the  land  his  at  the  time  of  such 
listing,  though  inconclusive,  and  susceptible 
of  explanation. — Locke  v.  Moulton,  96  Cal. 
21,  30  Pac.  957. 

The  fact  that  the  grantor  of  the  deed 
intended  as  a  mortgage  has  subsequently 
conveyed  the  premises  and  delivered  posses- 
sion thereto  to  a  third  party  cannot  affect 
the  question  whether  the  deed  was  intended 
as  a  mortgage. — Locke  v.  Moulton,  96  Cal. 
21,  SO  Pac.  957. 

The  fact  that  an  agreement  purports  to 
be  a  contract  of  sale,  and  that  it  recites 
that  the  vendor  is  the  owner  of  the  property, 
does  not  estop  the  purchaser  from  showing 
that  the  vendor  acquired  and  holds  the 
property  merely  as  security;  and  this,  though 
the  vendor  is  in  possession. — Peninsular 
Trading  etc.  Co.  v.  Pacific  Steam  Whaling 
Co.,  123  Cal.  689,  56  Pac.  604. 

It  was  proper  to  admit  in  evidence  an 
indorsement  of  the  husband's  name,  followed 
by  the  word  "widower,"  made  by  him  on 
the  application  for  the  loan. — San  Francisco 
Mut.  Loan  Assn.  v.  Bowden,  137  CaL  236, 
69  Pac.  1059. 

Where  there  is  a  doubt  whether  an  in- 
strument was  intended  as  a  mortgage  or  not, 
the  subsequent  action  of  the  mortgagees  in 
referring  to  the  same  in  a  release  as  a 
"mortgage"  may  be  looked  to  in  determining 
the  question. — Adams  v.  Hopkins,  144  CaL 
19,  77  Pac.  712. 

On  an  issue  as  to  whether  a  deed  absolute 
in  form  was  an  absolute  conveyance  or  a 
mortgage,  it  was  proper  to  admit  in  evi- 
dence a  receipt  given  by  the  grantor  to  the 
grantee  for  money,  which  stated  that  it  was 
a  final  payment  in  purchase  of  land  as  per 
the  deed  in  question. — ^Holmes  v.  Warren, 
145  Cal.  457,  78  Pac.  954. 

On  an  issue  as  to  whether  a  deed  absolute 
in  form  was  an  absolute  conveyance  or  a 
mortgage,  it  was  proper  to  admit  in  evi- 
dence a  contract  between  the  parties  where- 
by the  grantee  agreed  to  sell  the  land  to  the 
grantor  for  a  certain  price  before  a  specified 
date. — Holmes  v.  Warren,  145  Cal.  457,  78 
Pac.  954. 

The  rule  that  parol  evidence  is  inadmis- 
sible  to  show  that  a  deed  absolute  on  its 
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faee  was  intended  at  a  mortgage  it  not  af- 
fected by  a  written  memorandum  made  by 
the  grantee,  indicating  the  conditions  on 
which  the  deed  was  heldy  where  there  is  no 
evidence  that  snch  memorandum  was  ever 
agreed  to  by  the  parties  as  a  written  eon- 
tract.—Wadleigh  v.  Phelps,  149  Cal.  627,  87 
Pac.  93. 

Letters  by  mail  between  the  mortgagor 
and  mortgagee  relative  to  their  respective 
rights  in  the  property,  and  their  admissions 
in  regard  thereto,  throwing  light  upon  the 
question  whether  the  deeds  were  given  as  se- 
curity for  debt,  and  whether  there  was  any 
adverse  holding  by  the  mortgagee,  were  ad- 
missible in  evidence. — ^Wadleigh  v.  Phelps, 
149  Cal.  627,  87  Pae.  93. 

A  former  judgment  in  ejectment  between 
the  same  parties  in  relation  to  the  same 
property  in  which  it  was  adjudged,  upon 
substantially  the  same  evidence,  that  plain- 
tiff held  the  title  as  security  for  a  debt 
not  yet  due  from  defendants  to  plaintiff,  and 
that  the  defendants  were  the  owners  of  the 
land,  subject  to  such  security,  was  properly 
admitted  in  evidence  against  them  in  the 
foreclosure  suit,  and  estops  them  from  claim- 
ing therein  that  the  deed  was  a  conveyance 
to  plaintiff  of  all  their  interest  in  the  land. — 
Meeker  v.  Shuster,  4  Gal.  App.  294,  87  Pac. 
1102. 


§20. 


Parol  oiTldence. 


Except  in  cases  of  fraud  or  mistake  it  is 
no  more  competent  to  prove  by  parol  that 
a  conditional  deed  was  intended  as  a  mort- 
gage tiian  that  a  mortgage  was  intended  as  a 
conditional  deed. — Lee  v.  Evans,  8  Cal.  424. 

Parol  evidence  is  admissible  in  equity  to 
show  that  a  deed  absolute  on  its  face  was 
intended  as  a  mortgage,  though  fraud,  ac- 
cident or  mistake  in  the  execution  of  the 
instrument  is  not  alleged. — ^Pierce  T.  Bobin- 
son,  13  Cal.  116. 

Parol  evidence  is  not  admissible  to  show 
that  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgage,  except  in  cases  of 
fraud,  accident,  or  mistake  in  the  creation 
of  the  instrument  itself. — ^Low  v.  Henry,  9 
Cal.  538. 

In  California  parol  evidence  is  admissible 
at  law,  as  well  as  in  equity,  to  show  that  a 
deed  absolute  on  its  face  was  given  as  se- 
curity for  money,  and  is,  in  fact,  a  mort- 
gage.— Pierce  v.  Bobinson,  13  Cal.  116; 
Johnson  v.  Sherman,  15  Cal.  287,  76  Am. 
Dec.  481;  Lodge  v.  Turman,  24  Cal.  385; 
Cunningham  v.  Hawkins,  27  Cal.  603;  Hopper 
V.  Jones,  29  Cal.  18;  Jackson  v.  Lodge,  36 
Cal.  28;  Baynor  v.  Lyons,  37  Cal.  452; 
Farmer  v.  Grose,  42  Cal.  169;  Baker  v. 
Fireman's  Fund  Ins.  Co.,  79  Cal.  34,  41,  21 
Pac.  357;  Ahem  v.  McCarthy,  107  Cal.  382, 
40  Pac.  482. 

Parol  evidence  is  admissible  to  show  that 
there  was  an  advance  on  an  old  debt,  and 


thus  to  show  an  instrument,  on  its  face  an 
absolute  deed,  to  have  been  intended  as  a 
mortgage. — ^People   v.  Irwin,   14   Cal.   428. 

Under  Practice  Act,  section  260,  providing 
that  a  mortgage  of  realty  shall  not  be 
deemed  a  conveyance,  whatever  its  terms, 
so  as  to  enable  the  owner  of  the  mortgage 
to  recover  possession  without  foreclosure, 
parol  testimony  is  admissible  to  show  that 
a  deed  absolute  on  its  face  is  a  mortgage. — 
Hopper  V.  Jones,  29  Cal.  18. 

Where  a  deed  absolute  is  given,  and  at 
the  same  time  a  defeasance  is  executed, 
parol  evidence  is  admissible  to  show  that 
they  were  parts  of  the  same  transaction,  and 
that  the  whole  amounted  to  and  was  in- 
tended to  be  a  mortgage. — Gay  v.  TTimiitftn 
33  Cal.  686. 

If  a  deed  absolute  on  its  faee  is  given 
for  a  loan  of  money,  and  intended  as  a  mort- 
gage, and  a  defeasanee  is  at  the  same  time, 
and  as  a  part  of  the  transaction,  given  by 
the  grantee  to  the  grantor,  it  is  doubtful 
whether  parol  evidence  is  needed  to  show 
the  deed  a  mortgage. — Gay  v.  Hamilton,  33 
Cal.  686. 

If  a  deed  absolute  in  form  is  given  only 
to  secure  a  debt,  it  is  to  be  deemed  a  mort- 
gage as  between  the  parties  thereto,  and 
as  to  subsequent  purchasers  with  notice; 
and  parol  evidence  is  admissible  to  prove 
the  intent  with  which  such  deed  is  given  in 
actions  at  law  as  well  as  in  equity. — ^Taylor 
V.  McLain,  64  Cal.  513,  2  Pac.  399. 

"^^Iiere,  by  oral  agreement,  the  whole  of 
a  ranch  comprising  in  part  land  filed  .under 
the  homestead  act,  together  with  personalty, 
is  sold  together,  and  a  mortgage  is  taken  for 
the  unpaid  purchase  money,  upon  forecloi- 
nre  of  the  mortgage  upon  the  tract  deeded, 
evidence  is  admissible  to  show  that  the  oral 
contract  of  sale  was  entire,  and  that  a  single 
consideration  existed  for  the  transfer  of  all 
the  property,  and  the  deed,  note,  and  mort- 
gage do  not  supersede  the  oral  negotiattoas 
in  such  manner  as  to  preclude  oral  evidence 
or  the  original  verbal  contract. — Moffatt  t. 
Bulson,  96  Cal.  106,  31  Am.  St.  Bep.  192,  30 
Pac.  1022. 

Notwithstanding  Civil  Code,  section  2922, 
a  deed  absolute  in  form  may  be  shown  by 
parol  to  be  the  mortgage,  and  the  amount 
of  the  indebtedness  secured  thereby  may  be 
also  shown. — Anglo-Califomian  Bank  v.  Cerf, 
147  Cal.  384,  81  Pac.  1077. 

An  instrument  purporting  to  convey  the 
title  to  real  or  personal  property  may  be 
shown  to  have  been  intended  to  operate  as  a 
mortgage. — Beckman  v.  Waters,  161  Cal.  581, 
119  Pac.  922. 

A  deed  absolute  in  form  may  by  parol  tes- 
timony be  shown  to  have  been  intended  to 
be  a  mortgage. — Todd  v.  Todd,  164  CaL  255, 
128  Par.  413,  414. 

Parol  evidence  is  admissible  to  show 
whether  a  mortgage  was  intended  to  eover 
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future  advances. — ^Lanfferman  y.  Puritan 
Dining  Boqm  Co.,  21  CiU.  App.  637,  132  Pac 
617. 

Parol  evidence  is  admiarible  to  show  that 
a  written  inttrument  was  intended  as  a 
mortgage,  not  for  the  purpose  of  contradict- 
ing or  varying  its  terms,  but  to  raise  an 
equity  superior  to  it,  and  to  give  it  effect 
according  to  the  true  intent  and  purpose  of 
the  parties. — Pioneer  Gold  Min.  Co.  v.  Baker, 
10  Bawy.  539,  23  Fed.  258. 

Parol  evidence  to  show  absolute  deeds 
to  be.    15  Am.  Dee.  47. 


S21. 


Weight  and  snfllciency. 


Where  the  answer,  while  averring  that 
the  deed  was  a  conditional  deed,  admits  that 
the  money  was  received  by  defendant,  on  {he 
understanding  that  if  the  money  was  repaid 
in  six  months,  with  interest,  plaintiff  was 
to  reeonvey,  and  does  not  specifically  deny 
that  the  money  was  loaned,  held,  that  it 
virtually  admitted  the  loan. — ^Lee  y.  Evans, 
8   Cal.  424. 

In  an  action  for  money  loaned,  alleged 
to  be  secured  by  what  appears  to  be  an  ab- 
solute deed,  as  for  sale  of  premises,  an  ad- 
mission by  the  defendant  that  he  received 
money,  for  which  he  was  to  pay  interest, 
and  that  the  plaintiff  was  to  reeonvey  on 
payment  of  the  debt,  without  denying  a 
loan,  and  with  an  allegation  that  the  trans- 
action was  a  conditional  sale,  and  the  title 
to  remain  in  the  plaintiff  if  the  money  was 
not  paid,  amounts  to  an  admission  of  a  loan 
in  writing,  which,  under  the  statute  of 
frauds,  may  show  the  conveyance  to  be  in- 
tended as  a  mortgage,  so  that  the  mortgagee 
may  have  relief  .—Lee  y.  Evans,  8  Cal.  424. 

If,  from  such  proof,  in  connection  with 
the  instrument  itself,  it  was  clearly  a  mort- 
gage, then  it  would  be  so  held,  although 
the  parties  had  inserted  in  the  contract 
to  reeonvey  an  express  declaration  that  it 
should  be  treated  only  as  a  contract  to  re- 
convey  and  not  as  a  mortgage. — People  v. 
Irwin,  14  Cal.  428. 

If  it  were  shown  aliunde  that  the^  con- 
sideration of  the  deed  was  a  pre-existinj^ 
debt  these  provisions  would  be  strong  evi- 
dence of  the  continued  existence  of  the  debt, 
and  that  the  deed  was  intended  as  a  mort- 
gage.— ^People  V.  Irwin,  14  Cal.  428. 

Where  it  is  doubtful  whether  a  deed  ab- 
solute, accompanied  by  a  contract  for  recon- 
yeyance,  was  intended  as  a  mortgage,  the 
intention  of  the  parties  expressed  in  the 
contract  should  have  some  weight. — ^People 
y.  Irwin,  14  Cal.  428. 

If  pre-existing  debt  is  shown,  agreement 
to  pay  interest  and  deduct  rents  and  profits 
is  strong  evidence  of  a  continuing  debt. — 
People  v.  Irwin,  14  Cal.  428. 

A  deed  of  land,  absolute  on  its  face  nam- 
ing a  eonsid«ration  of  one  hundred  dollars, 


was  given,  accompanied  by  a  eontemporane- 
ous  contract  not  under  seal,  and  never  ac- 
knowledged or  recorded,  for  reconveyance 
upon  payment  of  a  certain  sum.  It  appeared 
that  the  true  consideration  for  the  deed  was 
a  pre-existing  indebtedness  in  exactly  the 
amount  of  the  sum  to  be  paid;  but  the  con- 
tract contained  an  express  provision  that  it 
should  be  regarded  only  as  a  contract  to  con- 
vey, and  not  as  an  acknowledgment  that  the 
deed  was  intended  as  a  mortgage.  Held, 
that  effect  must  be  given  to  this  provision, 
as  declaring  the  intention  of  the  parties  and 
being  one  of  the  conditions  upon  which  the 
contract  was  executed,  and  that  the  trans- 
action did  not  create  a  mortgage. — People  v. 
Irwin,  18  Cal.  117. 

A  clear  case  ought  to  be  made  to  justify 
a  jury  or  a  court  in  finding  upon  parol  testi- 
mony that  a  deed  absolute  on  its  face  is  a 
mortgage. — Hopper  v.  Jones,  29  Cal.  18; 
Henley  v.  HotaUng,  41  Cal.  22;  Ganceart  v. 
Henry,  98  Cal.  281,  33  Pac.  92;  Emery  y. 
Lowe,  140  Cal.  379,  73  Pac.  981;  Benton  v. 
Gibson,  148  Cal.  650,  84  Pac.  186. 

A  covenant  to  reeonvey  does  not  neces- 
sarily convert  an  absolute  deed  into  a  mort- 
gage, but  may  be  one  among  other  facts 
showing  that  the  parties  intended  the  deed 
to  operate  as  a  mortgage. — ^Henley  v.  Ho- 
taling,  41  Cal.  22. 

When  the  intention  of  the  parties  to  a 
deed  absolute  in  form  is  sought  to  be  ascer- 
tained not  in  the  usual  way — ^by  reading  and 
construing  the  instrument  in  connection  with 
evidence  to  identify  the  subject  matter,  the 
parties,  etc. — but  by  evidence  to  establish  an 
equity  beyond  and  outside  of  the  deed,  and 
thus  to  convert  the  deed  into  a  mortgage, 
the  evidence  ought  to  be  so  clear  as  to  leave 
no  doubt  that  the  real  intention  of  the  par- 
ties was  to  execute  a  mortgage;  otherwise, 
the  intention  appearing  on  the  face  of  the 
deed  ought  to  prevail. — ^Henley  y.  Hotaling, 
41  Cal.  22. 

Something  more  than  a  reservation  of  a 
right  to  repurchase  or  a  covenant  to  re- 
convey  must  be  shown  in  order  to  convert  a 
deed  absolute  on  its  face  into  a  mortgage. 
A  mortgage  is  a  security  for  the  perform- 
ance of  some  agreement,  usually  to  pay  a 
sum  of  money^  and  such  must  be  shown  by 
affirmative  evidence  to  warrant  the  courts 
in  treating  an  absolute  deed  as  a  mortgage. 
Henley  v.  Hotaling,  41  Cal.  22. 

Provision  for  repayment  of  consideration 
with  interest  does  not  prove  a  debt  per  se, 
but  is  sufficient  proof  in  connection  with  in- 
adequacy of  price  and  possession  of  vendor 
as  owner. — ^BContgomery  v.  Spect,  55  Cal.  852, 
356. 

A  deed,  absolute  on  its  face,  of  land 
worth  four  thousand  dollars,  by  an  ignorant 
man,  made  under  the  pressure  of  debt  and 
impending  litigation,  to  a  brother,  in  whom 
he  placed  great  confidence,  will  be  declared 
a  mortgage,  where  it  appears  that  the  deed 
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was  given  in  eonsideration  of  tlie  brother's 
settling  the  mortgagor's  debts,  present  and 
prospective,  and  that  the  debts  so  paid 
amounted  to  only  fifteen  hundred  dollars,  and 
where  the  preponderance  of  evidence  shows 
that,  at  the  time  the  deed  was  made,  a  con- 
temporaneous contract  was  executed  which 
was  subsequently  lost,  and  by  the  terms  of 
which  the  grantor  was  to  be  allowed  to  re- 
deem the  land  so  conveyed  at  the  end  of  six 
years. — Husheon  v.  Husheon,  71  Cal.  407,  12 
Pac.  410. 

Plaintiff's  intestate  owed  defendant  money 
which  he  could  not  pay,  and  in  consideration 
of  the  release  of  defendant's  debt  conveyed 
a  ranch  to  him,  defendant  taking  possession. 
Intestate  remained  on  the  land,  boarding  with 
the  tenants,  until  his  death,  collected  rents, 
sold  crops,  and  cultivated  a  portion  for  one 
year  himself.  There  was  evidence  that  intes- 
tate was  agent  and  tenant  of  defendant,  and 
did  not  claim  ownership  of  the  land.  De- 
fendant testified  that  the  sale  was  absolute, 
but  that  afterward  he  agreed,  in  writing,  that 
if  intestate,  could  within  a  year  find  a  pur- 
chaser he  would  convey  the  land,  taking  the 
amount  of  the  debts  and  interest^  and  allow- 
ing intestate  to  retain  the  residue.  Held, 
that  a  finding  that  an  absolute  sale  was  in- 
tended should  not  b^  disturbed. — Pendergrass 
V.  Burris,  8  Cal.  Unrep.  22,  19  Pac.  187. 

Where  an  indebtedness  existing  at  the  time 
of  the  execution  of  a  deed,  the  purpose  of 
the  deed  as  a  security  therefor,  and  the  con- 
tinuance of  the  relation  of  debtor  and  cred- 
itor, are  admitted,  such  deed  operates  as  a 
mortgage,  though  it  be  in  form  absolute,  un- 
der Civil  Code,  section  2924,  providing  that 
"every  transfer  of  an  interest  in  property, 
other  than  in  trust,  made  only  as  a  security 
for  the  performance  of  another  act,  is  to  be 
deemed  a  mortgage." — Hall  v.  Amott,  80  Cal. 
348,  22  Pac.  200. 

In  an  action  to  quiet  title  the  issue  was 
whether  a  deed  from  defendant  to  plaintiff, 
which  was  absolute  on  its  face,  was  security 
for  a  loan.  Defendant  was  in  possession  of 
the  property  under  a  contract  of  purchase 
from  G.,  to  whom  he  was  indebted  for  the 
price.  Defendant  applied  to  plaintiff  for  a 
loan  to  pay  off  this  indebtedness.  Plaintiff 
paid  G.  the  purchase  money,  and  the  latter 
conveyed  the  property  to  defendant.  On  the 
following  day  defendant  executed  the  deed  in 
question,  and  at  the  same  time  plaintiff  gave 
him  an  agreement  to  reconvey  the  land  to  de- 
fendant if  the  amount  specified  was  paid 
within  one  year.  Plaintiff  testified  that  he 
took  a  deed  to  the  property,  so  that,  if  de- 
fendant could  not  pay  the  money  in  a  year, 
plaintiff  might  be  saved  the  expense  of  fore- 
closing, and  that  he  told  defendant  he  did 
not  wish  the  property,  but  that  all  he  wanted 
was  a  repayment  of  his  money.  Plaintiff  fur- 
ther testified:  "My  agreement  with  defend- 
ant was  that  he  should  have  the  benefit  of  the 
ranch  for  the  year,  but  the  money  was  to  go 
to  pay  Uie  interest  on  the  principal  snm  he 


owed  me."  "I  didn't  expect  ait  the  time  that 
I  should  have  to  take  the  place;  I  thought 
he  would  redeem  it."  There  was  no  evidence 
that  plaintiff  had  possession  of  the  land  dar- 
ing the  year,  other  than  that,  at  the  request 
of  defendant,  he  executed  a  lease  of  the  land, 
and  some  sixty  of  defendant's  milch  cows  to 
M.  Held,  that  the  deed  was  intended  by  both 
parties  as  a  mere  security  for  the  debt. — 
Malone  v.  Boy,  94  Cal.  341,  29  Pac.  712. 

On  an  issue  as  to  whether  a  deed  absolute 
in  form,  executed  by  defendant  to  plaintiff, 
was  a  mortgage,  as  claimed  by  plaintiff,  a 
witness  testified  that  plaintiff  had  told  him 
that  "he  had  lent  some  money  and  got  the 
land,  and  all  he  wanted  out  of  it  was  his 
money  and  interest."  The  accounts  between 
plaintiff  and  defendant,  as  kept  in  plaintifTs 
books,  were  introduced,  in  which  defendant 
was  charged  with  the  fees  for  recording  the 
deed  under  which  plaintiff  claimed,  and  also 
with  the  annual  interest  on  the  whole  amount 
of  money  paid  by  plaintiff,  and  which  formed, 
under  his  claim,  the  consideration  of  the  deed. 
Held,  that  the  evidence  was  sufficient  to  war- 
rant a  finding  that  the  deed  was  intended  as 
a  mortgage. — ^Locke  v.  Moulton,  96  CaL  21, 
30  Pac.  957. 

To  convert  a  deed  absolute  on  its  face  into 
a  mortgage,  the  testimony  must  be  dear,  spe- 
cific and  decisive. — Penney  v.  Simmons,  99 
Cal.  380,  33  Pac.  1121. 

A  judgment  declaring  a  deed  absolute  ia 
form  not  a  mortgage  will  not  be  reversed 
merely  because  the  evidence  is  conflicting. — 
Peres  v.  Crocker,  5  Cal.  Unrep.  606,  47  Pac 
928. 

Conveyances  absolute  in  form  may  be  shown 
by  evidence  to  be  mortgages,  but  not  to  be 
trust  deeds  to  secure  indebtedness  from  the 
grantor  to  the  grantee.  Trusts  in  real  estate, 
other  than  resulting  trusts,  can  be  created 
only  in  writing;  and  oral  evidence  that  it  was 
intended  that  the  grantee  should  sell  the 
property  and  give  the  grantor  credit  for  the 
proceeds,  does  not  establish  an  express  trust, 
but  indicates  a  mortgage  security. — Hodg- 
kins  V.  Wright,  127  Cal.  688,  60  Pac  431. 

Defendant's  mother  owed  her,  and  defend- 
ant was  surety  for  her  mother  for  more  than 
the  value  of  the  mother's  interest  in  land  con- 
veyed to  defendant  by  absolute  deed^  in  con- 
sideration of  full  satisfaction  of  the  mother's 
indebtedness.  Defendant  took  possession  of 
the  land,  collected  rents,  and  paid  interest  on 
other  liens  assumed  by  her.  She  did  not  sur- 
render her  mother's  notes,  but  did  not  keep 
them  with  any  idea  of  collecting  them,  and, 
at  the  time  of  the  execution  of  the  deed,  de- 
fendant took  a  continuing  mortgage  from  her 
mother  on  the  land  in  renewal  of  a  previous 
mortgage  for  the  same  amount,  to  preserve 
her  priority  over  other  lien.  Held,  that  the 
evidence  was  sufficient  to  support  a  finding 
that  the  deed  was  an  absolute  conveyance, 
and  not  a  mortgage. — ^Blair  v.  Squire,  6  Cai. 
Unrep.  350,  59  Pac.  211. 
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Defendant  had  given  plaintiff  a  note,  Be- 
cared  by  mortgage,  in  1893,  payable  in  one 
jear.  Jane  29,  1896,  the  premiBes  were  con- 
veyed by  defendant  to  his  daughter,  as  a  gift. 
Aagast  10,  1906,  the  daughter  joined  in  a  deed 
absolute,  conveying  to  plaintiff  the  premises, 
under  an  agreement  that  he  surrender  the 
note  and  satisfy  the  mortgage.  The  same  day 
plaintiff  gave  the  daughter  a  written  offer  to 
■ell  said  premises  for  the  principal  of  the  note, 
the  interest,  taxes  for  1896,  and  expenses, 
and  agreeing  to  keep  the  offor  open  until  Feb- 
ruary 5,  1897.  Held,  to  support  a  finding 
that  the  deed  was  intended  to  be  absolute. — 
Garwood  v.  Wheaton,  128  Cal.  399,  60  Pac. 
961. 

An  agreement  in  writing  was  executed  by 
plaintiff  at  the  time  a  deed  to  certain  prop- 
erty was  delivered  to  him  by  defendant  in 
payment  of  a  mortgage  on  such  property,  pro- 
viding that  on  payment  of  a  certain  sum 
before  a  certain  date  the  land  would  be  re- 
conveyed;  otherwise,  the  agreement  should  be 
void.  Held,  that  the  proof  of  the  execution 
of  the  agreement  was  not  sufficient  to  show 
that  the  deed  was  in  fact  a  mortgage. — 
Woods  V.  Jensen,  130  Gal.  200,  62  Pac.  473. 

An  instrument  which  purports  to  be  a  deed 
will  not  be  construed  to  be  a  mortgage  on 
conflicting  evidence  of  two  witnesses,  since 
evidence  to  change  the  character  of  an  instru- 
ment must  be  clear,  convincing,  and  conclu- 
aive. — Woods  v.  Jensen,  130  Cal.  200,  62  Pac. 
473. 

Where  defendant  explicitly  testifies  that  a 
deed  received  by  him  from  plaintiff  was  in- 
tended as  a  mortgage,  and  plaintiff  does  not 
contradict  such  testimony,  a  finding  in  ac- 
cordance therewith  is  justified.— -Ban ta  v. 
Wise,  135  Cal.  277,  67  Pac.  129. 

Declarations  by  a  father,  both  before  and 
after  receiving  a  conveyance  of  land  from 
his  son,  that  it  was  intended  as  security 
merely,  were  sufficient  to  sustain  a  finding 
that  the  conveyance  was  so  intended,  though 
the  suit  to  have  it  so  declared  was  brought 
after  the  father's  death,  where  the  declara- 
tions were  sworn  to  by  members  of  the  family 
to  whose  interest  it  would  be  to  have  the 
conveyance  found  absolute. — Harp  v.  Harp, 
136  Cal.  421,  69  Pac.  28. 

On  the  issue  whether  a  deed  which  was  on 
its  face  an  absolute  and  unconditional  con- 
veyance of  property  was  in  fact  a  deed  or  a 
mortgage,  evidence  examined,  and  held  to 
largely  preponderate  in  favor  of  the  finding 
of  the  trial  court  that  it  was  in  fact  a  deed. 
Emery  v.  Lowe,  140  Cal,  379,  73  Pac.  981. 

In  order  to  establish  that  a  deed  absolute 
upon  its  face  was  intended  as  a  security, 
either  by  way  of  mortgage  or  by  way  of  a 
trnst  deed,  the  evidence  must  be  clear  and 
convincing;  and  where  a  finding  that  defend- 
ant took  title  to  the  property  by  way  of 
aecarity  for  the  repayment  of  money  expended 
in  an  action  brought  by  him  to  clear  the  title 
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is  opposed  to  the  great  weight  of  the  evi- 
dence, and  to  the  very  declarations  of  the 
complaint,  and  to  plaintiff's  own  evidence  in 
support  of  it,  the  finding  cannot  be  sustained. 
Benton  v.  Gibson,  148  Cal.  650,  84  Pac.  186. 

Though  the  presumption  of  law  should  al- 
ways be  applied,  independent  of  proof,  that 
an  absolute  deed  is  what  it  purports  to  be, 
and  must  prevail,  unless  the  evidence  is  en- 
tirely plain  and  convincing  that  it  was  in- 
tended as  a  mortgage,  yet  the  question  is  one 
of  fact  for  the  trial  court,  and  its  finding 
upon  conflicting  evidence  that  the  deed  was 
a  mortgage  will  not  be  disturbed  upon  appeal 
if  there  is  substantial  evidence  warranting  a 
clear  and  satisfactory  conviction  to  that 
effect.— Wadleigh  v.  Phelps,  149  Cal.  627,  87 
Pac.  93. 

In  an  Action  to  redeem  from  a  deed  abso- 
lute upon  its  face  alleged  to  have  been  in- 
tended as  a  mortgage,  parol  evidence  is  admis- 
sible to  prove  such  intention.  Although  the 
rule  is  that  such  evidence  must  be  clear  and 
convincing  to  change  the  character  of  the 
deed,  yet,  whether  the  evidence  offered  Ib 
clear  and  convincing,  is  a  question  fon  the 
trial  court;  and  where  the  plaintiffs'  evidence 
was  sufficiently  clear  and  convincing  to  sat- 
isfy that  court,  notwithstanding  conflicting 
evidence  to  the  contrary  by  numerous  unim- 
peached  witnesses  for  the  defendants,  its  de- 
cision in  favor  of  the  plaintiffs  is  not  sub- 
ject to  review  upon  appeal. — Couts  v.  Wina- 
ton,  153  Cal.  686,  96  Pac.  357. 

Where  the  loan  was  from  plaintiff's  sister 
to  pay  a  mortgage  on  home  property  and 
other  debts,  and  the  transaction  was  in  the 
form  of  a  deed,  and  a  lease  for  a  year  at  a 
rental  equivalent  to  interest,  and  a  promise 
to  reconvey  if  the  principal  loan  was  repaid 
within  the  year,  and  a  promise  of  a  quit- 
claim by  plaintiffs,  if  unable  to  pay,  the  in- 
tention being  to  avoid  foreclosure  proceed- 
ings, the  promise  to  quitclaim  shows  an  in- 
tention of  plaintiffs  to  retain  an  equity  which 
would  not  be  lost  by  the  mere  failure  to  re- 
pay the  loan  within  the  time  specified  in  the 
lease;  and  the  court  properly  held  that  the 
transaction  was  in  effect  a  mortgage  to  se- 
cure the  loan,  and  that  plaintiffs  were  enti- 
tled to  redeem  therefrom  after  the  expiration 
of  the  lease.—Couts  v.  Winston,  153  Cal.  686, 
96  Pac.  357. 

An  indebtedness  is  essential  to  a  mortgage, 
and  where  it  appears  that  application  had 
been  made  for  a  loan  from  defendants  by 
the  plaintiffs,  and  the  defendants  acceded  to 
the  request,  and  the  deed  was  intended  to 
secure  the  same,  it  cannot  be  urged  that  there 
was  no  direct  evidence  of  a  promise  by  plain- 
tiffs to  repay  the  loan,  as  such  promise  is  im- 
plied in  fact  as  well  as  in  law. — Coats  v. 
Winston,  153  Cal.  686,  96  Pac.  857. 

In  the  present  case  it  is  held,  upon  a  review 
of  the  evidence,  that  the  trial  court  was  justi- 
fied in  concluding  therefrom  that  the  deed 
in  question  was,  in  fact,  a  mortgage  to  secure 
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the  payment  of  an  indebtedness  which  wae 
originally  dne  from  the  grantor  to  the  aa- 
aignor  of  the  grantee,  notwithstanding  the 
fact  that  there  was  no  writing  whereby  the 
grantor  in  terms  bound  himseu  to  pay  each 
sum  to  the  grantee. — ^Beekman  y.  Waters,  161 
CaL  581,  119  Pae.  922. 

Although  it  has  been  said  that  the  eharae- 
ter  of  an  absolute  deed  cannot  be  changed 
to  that  of  a  mortgage  except  upon  clear  and 
convineing  evidence,  the  rule  is  well  settled 
that,  where  there  is  a  substantial  conflict, 
it  is  primarily  for  the  trial  court  to  deter- 
mine whether  the  eyidence  in  favor  of  the 
claim  is  clear  and  convincing. — ^Todd  v.  Todd, 
164  CaL  255,  128  Pac.  413,  414. 

An  action  to  foreclose  a  mortgage  by  deed 
as  security  for  indebtedness  is  sufficiently 
sustained  dv  evidence  showing  that  defend- 
ants, while  in  possession  of  the  land  under  a 
contract  to  purchase  the  same  from  a  third 
party,  applied  to  plaintiff  for  a  loan  of  the 
residue  of  the  purchase  money,  and  agreed 
with  plaintiff  that  he  should  take  the  title 
from  the  vendor,  not  as  a  purchaser,  but  as 
security  for  the  amount  loaned,  under  a  bond 
to  convey  to  defendants  when  such  indebted- 
ness should  be  paid  to  plaintiiT  with  interest 
at  an  agreed  rate,  on  or  beiore  ten  years 
from  the  date  of  the  transaction. — Meeker  v. 
Shuster,  4  Cal.  App.  294,  87  Pac.  1102. 

It  is  held  in  this  action  to  quiet  title  that 
the  finding  that  the  deed  upon  which  the  de- 
fendant relied  was  not  a  mortgage,  as 
claimed  by  the  plaintiff,  is  supported  oy  the 
evidence. — ^Black  Eagle  Oil  Go.  v.  Belcher, 
22  Gal.  App.  258,  133  Pac.  1153. 

In  a  suit  to  declare  a  deed  absolute  on  its 
face  a  mortgage,  and  to  redeem  therefrom,  it 
appeared  that  O.,  who  was  complainant's 
mother-in-law,  was  indebted  to  defendant  and 
to  complainant;  that  she  executed  to  defend- 
ant an  absolute  deed  to  all  her  land,  which 
was  not  at  the  time  worth  more  than  the  debt, 
and  received  from  him  all  evidences  of  debt. 
This  deed  complainant  claimed  to  have  been 
intended  as  a  mortgage,  under  an  agreement 
by  which  he  was  to  have  the  right  to  redeem 
the  land  thereby  conveyed  on  his  subsequent 
payment  of  all  the  indebtedness.  O.  testified 
that  the  deed  was  intended  as  an  absolute 
conveyance,  and  letters  from  her  to  defendant 
and  to  complainant  tended  to  show  that  this 
was  the  understanding.  There  were  letters 
from  complainant  to  defendant  and  to  O.  run- 
ning through  several  years,  during  which  he 
made  no  claim  that  the  deed  was  a  mortgage, 
which  went  to  show  that  he  regarded  it  as 
absolute.  His  testimony  was  contradictory 
and  improbable.  Defendant,  and  other  mem- 
bers of  his  firm,  testified  that  the  deed  was 
absolute.  Held,  that  thd  deed  was  an  abso- 
lute conveyance. — ^Kahn  y.  Weill,  14  Sawy. 
502,  42  Fed.  704. 

§22.    QiiaMoiifl  for  court  or  Jvzy. 

Parties  may  buy  lands  in  satisfaction  of 
a  debty  or  for  a  consideration  paid  and  a 


contract  to  reconvey  on  the  payment  of  a 
sum  certain,  without  any  intention  that  the 
transaction  should  create  a  mortgage. — ^Hen- 
ley y.  HotaUng,  41  Gal.  22. 

Whether  deed  absolute  in  form  be  mortgage 
or  not  is  mixed  question  of  law  and  fact, 
to  be  determined  from  all  the  evidence,  writ- 
ten and  oral,  and  in  determining  it  all  the 
facts  and  circumstances  attending  the  trans- 
action should  be  considered.  If  the  deed 
were  given  as  security  for  a  loan  of  money, 
a  court  of  equity  will  treat  it  as  a  mortgage; 
and  whether  it  was  so  given  or  not  ia  the 
test  by  which  its  character  must  be  judged. — 
Husheon  v.  Husheon,  71  Gal.  407,  12  Pae.  410. 

Whether  the  deed  can  be  treated  as  a 
mortgage  or  not  must  depend  upon  whether 
there  was  a  continuing  indebtedneas  from  the 
grantor  to  the  grantee  to  be  secured  by  it; 
it  there  is  no  indebtedness  there  can  be  no 
mortgage.  In  the  present  case  the  finding 
that  there  was  no  indebtedness  is  held  to 
be  justified  by  the  evidence. — Ahem  v.  Me> 
Garthy,  107  Gal.  382,  40  Pac.  482. 

A  court  may  determine  whether  a  deed  is 
a  mortgage,  so  far  as  such  determinatioa  is 
material  to  the  issues,  though  the  grantor  be 
not  a  party. — ^McGuire  v.  Lynch,  126  GaL  576, 
59  Pac  27. 

Although  clear  and  convincing  evidence  is 
required  to  justify  a  court  in  fmding  that  a 
deed  which  purports  to  convey  the  title  to 
land  in  fee  simple  was  intended  to  be  a  mort- 
gage, the  question  whether  or  not  the  evi- 
dence offered  to  change  the  ostenaiUb» 
character  of  the  instrument  is  clear  and  con- 
vincing is  one  for  the  trial  court,  and  its 
determination  in  favor  of  either  party  upon 
conflicting  or  contradictory  evidence  will  not 
be  reviewed  on  appeal. — Bedunaa  ▼.  Waters^ 
161  GaL  581,  119  Pac  922. 

S22a.    Beview. 

In  a  suit  to  declare  that  a  deed  aboolnte 
on  its  face  was  intended  as  a  mortgage,  the 
fact  that  the  land  was  perhaps  worth  sevea 
dollars  an  acre,  whereas  it  sold  for  only  five 
dollars,  does  not  justify  an  appellate  court 
in  holding,  as  a  matter  of  law,  that  the  con- 
sideration is  so  inadequate  as  to  raise  the 
inference  that  the  deed  was  intended  merely 
as  a  mortgage  and  not  as  a  transfer  of  title 
to  the  property. — Lynch  v.  Lynch,  22  GaL 
App.  653,  135  Pac  1101. 

Where  the  evidence,  in  an  action  to  hava 
a  deed  absolute  on  its  face  declared  to  be 
a  mortgage,  is  conflicting,  the  determination 
of  the  trial  court  that  an  absolute  conveyance 
was  intended  will  not  be  disturbed  on  appeaL 
Lynch  y.  Lynch,  22  GaL  App.  653,  135  Pac 
llOL 

Where  the  evidence  in  a  suit  to  oniet  titla 
is  conflicting  as  to  whether  a  deed  was  in- 
tended to  be  delivered,  and  also  as  to  whether 
it  was  intended  merely  as  a  mortgage,  the 
findings  of  the  jury  will  not  be  iaterfarad 
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with   on  appeal. — ^Moor*  t,   GUaoni  23  Gal. 
App.  169,  137  Pae.  268. 


B.    FORM  AND  CONTENTS  OF  INSTEU- 

MENT8. 

§  23.    Neoenlty  and  snfllcieiicy  of  wxltliig. 

No  particular  form  of  words  is  neeessarj 
to  eonstitute  a  mortgage.  When  two  instru- 
mentsy  taken  together,  described  the  premises 
and  the  amount  of  indebtedness,  and  conveyed 
the  former  as  security  for  the  latter,  it  was 
held  to  be  a  sufficient  mortgage. — Woodworth 
V.  Guzman,  1  Cal.  203. 

Personal  obligations  to  pay  principal  and 
interest  of  mortgage  is  not  necessary,  except 
to  create  liability  for  deficiency. — Hickox  ▼• 
Lowe,  10  Gal.  197. 

It  is  not  necessary,  to  constitute  mortgage, 
that  it  should  appear  upon  the  face  of  the 
papers  that  there  was  any  personal  obliga- 
tion on  the  part  of  the  mortgagor  to  pay  the 
amount  of  the  principal  and  •  Uiterest.  Such 
obligation  would  only  enable  the  mortgagee 
to  look  to  the  mortgagor  for  any  deficiency 
remaining  after  the  application  of  the  pro- 
ceeds of  sale  of  the  premises  to  the  payment 
of  the  sum  secured. — Hickox  v.  Lowe,  10  Gal. 
197. 

The  words,  "We  mortgage  the  property," 
accompanied  by  a  provision  for  the  sale  of 
it,  upon,  nonpayment  of  the  money  recited 
in  the  instrument  as  being  thus  secured,  are 
sufficient  to  create  a  mortgage. — De  Leon  v. 
Higuera,  15  Gal.  483. 

Under  code,  section  2922,  a  mortgage  Uen 
on  real  estate  can  be  created  only  by  an 
instrument  in  writing,  executed  with  the  for- 
malities required  in  case  of  a  grant  of  real 
property. — ^Porter  v.  MuUer,  63  Cal.  677. 

Mortgage  must  give  definite  information 
not  only  as  to  debt  secured  but  as  to  prop- 
erty mortgaged. — ^Mitchell  v.  Amador  Ganal 
and  Mining  Go.,  75  Gal.  464,  479,  17  Pae.  246. 

Agreement  under  which  advances  are  made 
need  not  be  in  writing. — ^Tapia  v.  Demartini, 
77  Gal.  383,  386,  11  Am.  St.  Bep.  288,  19  Pac. 
641. 

The  form  of  the  writing  which  creates  an 
enforceable  equitable  lien  upon  property  de- 
scribed is  not  important,  provided  it  suffi- 
ciently appears  that  it  was  thereby  intended 
to  create  a  security  for  a  debt. — Higgins  v. 
Manson,  126  Gal.  467,  77  Am.  St.  Bep.  192, 
58  Pac.  907. 

The  existence  of  an  obligation  is,  of  course, 
essential  to  a  mortf^ge,  but  it  is  not  neces- 
sary that  the  obligation  be  evidenced  in 
writing  if  in  fact  there  was  a  deed. — ^Todd 
V.  Toddy  164  Gal.  255,  128  Pac.  413,  414. 

§  24.    Fonn  of  instnunant  in  generaL 

Under  Givil  Gode,  section  857,  authorizing 
the  creation  of  expreM  trusts,  a  valid  trust 


deed  to  secure  a  debt  may  be  executed,  giv- 
ing the  trustees  power  to  sell  the  property 
conveyed.^Sacramento  Bank  v.  Alcorn,  121 
Gal.  379,  53  Pae.  813. 

A  trust  deed  provided  that  the  mortgagee 
company  might  appoint  another  trustee  by 
resolution  of  its  directors,  and  that  a  copy 
of  the  resolution,  certified  by  the  secretary^ 
should  be  conclusive  against  the  mortgagor 
that  the  substituted  trustee  had  been  dul^ 
appointed.  Held,  that  this  did  not  preclude 
the  mortgagee  from  showing  by  its  records 
that  the  substitution  had  b^n  duly  made. — 
Balfour-Guthrie  Inv.  Go.  v.  Woodworth,  124 
Gal.  169,  56  Pae.  891. 

A  note  for  eight  hundred  dollars,  and  a 
mortgage  to  secure  it,  were  executed  at  the 
same  time,  the  mortgage  reciting  that-  it 
was  given  as  security  for  the  payment  of 
eight  hundred  dollars,  with  interest,  accord- 
ing to  the  terms  of  a  certain  promissory 
note,  and  accurately  described  the  note,  ex- 
cept that  the  word  "administrator"  was  in- 
serted, after  the  name  of  the  payee,  and  that 
the  name  of  the  mortgagor's  wife  was  omit- 
ted from  the  end  of  the  copy.  Held,  that 
the  description  of  the  note  was  sufficient  to 
establish  its  identity,  and  hence  the  mort- 
gage was  valid  as  a  security  thereof. — Moore 
V.  Bussell,  133  Gal.  297,  85  Am.  St.  Bep.  166, 
65  Pac.  624.* 

The  parol  agreement  could  not  operate  to 
create  a  lien  by  way  of  mortgage  upon  the 
mortgaged  property  in  favor  of  the  mort- 
gagee for  advances  superior  to  that  of  the 
holder  of  the  mortgage.  Such  lien  could 
only  be  created  by  writing  executed  with  the 
formalities  required  in  case  of  a  grant  of 
real  property. — Eikelman  v.  Perdew,  140  Gal. 
687,  74  Pae.  291. 

Instrument  in  form  of  chattel  mortgage 
as  mortgage  on  realty.  14  Ann.  Gas. 
1101. 


§25*    Deocilptloii  of  ptopesrty. 

Uncertainty  of  description  in  a  mortgage 
is  no  reason  for  refusing  a  foreclosure  sale, 
though  it  may  affect  the  title  sold. — Tryon 
V.  Sutton,  13  Gal.  490;  Whitney  v.  Buckman, 
13  Gal.  536. 

A  mortgage  describing  the  land  as  "the 
rancho  of  her  property,  in  the  place  known 
by  the  name  of  'Laguna  de  los  Palos  Golo- 
radbs,'  or  'Santa  Glara,'  in  Gontra  Gosta 
county,"  and  stating  the  land  to  be  the  half 
league  the  mortgagor  acquired  from  the  grant 
to  her  first  husband,  Juan  Bernal,  which 
grant  is  before  the  United  States  land  com- 
mission for  confirmation,  is  not  void  for  un- 
certainty in  description. — De  Leon  v.  Higuera, 
15  Gal.  483. 

In  order  to  identify  premises  as  being  those 
described  in  a  mortgage  deed  by  a  tract  name, 
although  respect  must  be  had  first  to  the  de- 
scription in  the  deed,  the  premises  are  to 
be  located  as  within  the  limits  of  the  tract 
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M  known  wbon  tbe  instrument  wm  delivered, 
rather  than  at  ascertained  by  a  subsequent 
surrey  because  adjudicated  upon  by  the 
United  States  court,  and  parol  eyidence  is 
admissible  for  this  purpose.— Gill  ▼.  O'Con- 
nell,  1  Cal.  Unrep.  825. 

Description  of  land  left  out  of  a  mortgage 
by  mutual  mistake  will  be  inserted  against 
a  purchaser  with  notice. — Jarnatt  ▼.  Cooper, 
59  Cal.  703. 

Number  of  aeres  is  essential  part  of  de- 
scription, when  other  terms  of  description 
are  uncertain. — ^Hmll  ▼.  Shotwell,  66  Cal.  379, 
5  Pac.  683. 

Description  in  mortgage  is  sufflleient  if 
property  can  be  identified. — Hall  v.  Shotwell, 
66  CaL  379,  5  Pac.  683. 

In  an  action  to  foreclose,  the  mortgagor 
cannot  complain  of  an  indefinite  description 
in  the  mortgage,  whatever  might  be  the  effect 
of  sale  under  the  description.— Graham  v. 
Stewart,  68  Cal.  874,  9  Pac.  555. 

Mortgage  should  be  so  certain  in  descrip- 
tion as  to  enable  creditors  and  purchasers  to 
know  where  property  is  and  distinguish  it 
from  adjacent  property  of  same  character. — 
Mitchell  v.  Amador  Canal  etc.  Co.,  75  Cal. 
464,  480,  17  Pac.  246. 

Where  the  owner  of  a  Mexican  grant  has 
surveyed  and  subdivided  it  in  the  same  way 
as  the  United  States  public  lands  are  subdi- 
vided, a  description  in  a  mortgage  by  such 
subdivision  is  sufficient. — Savings  Bank  of 
San  Diego  County  v.  Daley,  121  Cal.  199,  53 
Pac.  420. 

The  reference  to  the  land  described  in  the 
patent  renders  the  description  certain;  and 
the  land  is  sufficiently  described  to  indicate 
what  was  intended  to  be  mortgaged. — Hig- 
gins  V.  Manson,  126  CaL  467,  77  Am.  St.  Bep. 
192,  58  Pac.  907. 

The  purpose  of  the  description  of  property 
mortgaged  or  deeded  is  to  identify  toe  prop- 
erty, and  not  to  indicate  the  source  of  title. 
The  property  in  a  deed  or  mortgage  may  be 
sufficiently  described  bv  appropri&te  reference 
to  any  duly  recorded  document  or  public 
record,  containing  the  required  description; 
and  proof  of  the  description  is  complete  by 
the  introduction  in  evidence  of  such  document 
or  record. — ^Wemple  v.  Tosemite  Gold  Min. 
Co.,  4  Cal.  App.  78,  87  Pac.  280. 

Description    of    property.     137    Am.    St. 
Bep.  252. 

Sufficiency  of  description  of  premises.    12 
L.  B.  A.  177. 


§20.    Deacrlptioii  of  debti  or  liablUtte  ao- 
ciiroiL 

In  describing  the  indebtedness  in  a  mort- 
gage literal  exactness  is  not  necessary  if  the 
description  be  correct  as  far  as  it  goes,  and 
if  enough  be  said  to  direct  the  attention  of 
parties  subsequently  dealing  with  the  prop- 


erty to  sources  of  correct  and  full  inf orma* 
tion,  provided  these  persons  be  not  deceived, 
or  subject  to  be  misled  by  the  language  used. 
Bicketson  v.  Bichardson,  19  CaL  330. 

Where  a  note  is  correctly  described  in  a 
mortgage,  except  as  to  its  date,  and  no  ques- 
tion is  made  that  the  note  pinvduced  is  not 
the  one  referred  to  and  intended  to  be 
secured,  the  mistake  as  to  date  is  immaterial, 
and  the  mortgage  need  not  be  reformed  be- 
fore foreclosure. — Snow  v.  Holmes,  71  Cal. 
142,  11  Pac.  856. 

If  mortgage  shows  on  its  face  that  it  is  to 
secure  advances,  amount  need  not  be  stated. 
Tapia  v.  Demartini,  77  Cal.  383,  387,  11  Am. 
St.  Bep.  288,  19  Pac.  641. 

Mortgage  to  secure  future  advances  need 
not  disclose  its  object  if  amount  of  Uabilitj 
is  limited. — Tapia  v.  Demartini,  77  CaL  383, 
386,  11  Am.  St.  Bep.  288,  19  Pac.  641. 

Where  a  mortgage  stated  that  it  was  given 
as  security  for  a  note  dated  March  1,  1893, 
"according  to  its  terms,"  made  by  M  in  favor 
of  plaintiff,  and  secured  by  a  mortgage  of  tbe 
same  date,  giving  the  date  and  place  of  record 
of  the  mortgage,  there  was  a  sufficiently 
definite  description  of  the  obligation  for 
which  it  was  given,  and  hence  the  mortgage 
was  not  invalid  for  want  of  definite  descrip- 
tion.—Security  Loan  ft  Trust  Co.  v.  Mattem, 
131  Cal.  326,  63  Pac.  482. 

Where  a  mortgage  was  executed  as  security 
for  the  payment  of  an  instrument  ''according 
to  its  terms,"  which  were  set  forth  in  another 
recorded  mortgage,  the  fact  that  the  instm- 
ment  was  not  a  note,  though  referred  to  as 
such  by  the  mortgage  for  security,  does  not 
invalidate  the  mortgage,  since  the  mortgagor 
is  presumed  to  have  known  its  character,  it 
having  been  set  forth  in  the  public  records. — 
Security  Loan  ft  Trust  Co.  v.  Mattem,  131 
CaL  326,  63  Pac.  482. 

Description  of  indebtedness  in.    49  Am. 
St.  Bep.  207. 

§27.    Oovenant  or  promlao  to  pay  tto  debt 

Absence  of  promise  to  pay  the  written 
agreement  does  not  prevent  deed  from  beisg 
a  mortgage,  if  debt  exists. — ^Hickox  v.  Lows, 
10  CaL  197. 


The  debt 
may  be  an 
at  the  time, 
after  made 
mortgagor; 
promise  on 
the  debt  is 
71  CaL  407, 


to  secure  whi^h  the  deed  is  given 

antecedent  debt,  or  one  created 
or  it  may  be  advances  to  be  tiiefe- 
by  the  mortgagee  or  to  or  for  tbe 

and  no  accompanying  written 
the  part  of  the  mor^ragor  to  pay 

necessary. — Husheon  v.  Hnsheon, 

12  Pac.  410. 


A  covenant  for  the  payment  of  money  is 
not  essential  to  a  mortgage. — ^Locke  v.  Moul- 
ton,  96  Cal.  21,  30  Pac  957. 

C.    EXECUTION  AND  DEMVEBT. 
§  28.    Ezecuticm  in  g«ii«raL 

Where  the  execution  of  a  mortgage  under 
a  power  to   make   a  mortgage   is  defective 
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through  mistake,  but  the  consideration  has 
been  gained  from  the  mortgagees,  eqoity  will 
protect  the  mortgagees,  either  by  correcting 
the  defect  and  enforcing  the  corrected  terms 
of  the  mortgage  or  by  construing  the  mort- 
gage in  connection  with  the  power  and 
giving  it  the  construction  which  it  should 
properly  have  had. — Beatty  v.  Clark,  20  CaL 
11. 

Mortgage  defectively  executed  may  be  en- 
forced in  e<}uity  as  a  specific  lien,  as  against 
strangers  with  notice.~^Daggett  v.  Banlun,  31 
Cal.  321, 

It  is  not  indispensable  that  a  contract  for 
a  mortgage  should  be  executed  in  the  name 
of  the  principal. — Love  v.  Sierra  Nevada 
Lake  Water  etc.  Co.,  32  Cal.  639,  91  Am.  Dec. 
602. 

In  order  to  constitute  a  valid  mortgage 
upon  homestead  premises,  it  must  be  jointly 
and  concurrentlv  executed  by  both  the  hus- 
band and  the  wife. — Hart  v.  Church,  126  Cal. 
471,  77  Am.  St.  Bep.  195,  5ft  Pac.  910,  59  Pae. 
296. 

Execution  of  mortgage  by  corporation.  6 
L.  B.  A.  565. 

S  29.    8igiuitiii!e  or  rabicriptloB  and  acknflfwl- 
odgniMit. 

A  mortgage  of  realty  made  by  an  agent, 
though  inoperative  for  want  of  formal  exe- 
cution in  the  principal's  name,  is  binding  in 
equity,  if  the  attorney  had  authority,  and 
failure  to  execute  in  the  name  of  the  prin- 
cipal resulted  from  accident  or  mistake. — 
Love  V.  Sierra  Nevada  Lake  Water  etc.  Co., 
32  Cal.  639,  91  Am.  Dec.  602. 

Breach  of  promise  of  attorney  to  see  debt 
of  husband  paid  will  not  invalidate  wife's 
acknowledgment  of  mortgage  to  secure  it. — 
Connecticut  Life  Ins.  Co.  v.  McConnick,  45 
Cal.  580. 

Where  a  deed,  and  contract  requiring  the 
grantee  to  return  the  deed  on  the  payment 
of  a  debt,  are  made  at  the  same  time,  and  the 
contract  imposes  no  obligation  on  the  grantor, 
and  the  delivery  is  not  conditioned  on  his 
signing  it,  it  is  not  invalid  because  his  sig- 
nature is  not  attached  thereto. — ^Kyle  v.  Ham- 
ilton, 6  Cal.  Unrep.  893,  68  Pac.  484. 

In  an  action  of  foreclosure  against  the  orig- 
inal mortgagor,  an  acknowledgment  of  the 
mortgage  is  not  necessary  to  give  it  validity, 
and  the  note  and  unacknowledged  mortgage 
were  admissible  in  evidence  against  him. — 
West  T.  Hears,  17  Cal.  App.  718,  121  Pae. 
700. 

Competency  of  attesting  witness  to  deed 
or  mortgage.     15  Ann.  Cas.  591. 

Formalities  as  to  execution.  8  L.  B.  A. 
614. 

Implied  authority  to  flU  in  name  of  mort- 
gagee in  blank  left  for  that  purpose  at 
time  of  deUvery.  38  L.  B.  A.  (N.  S.) 
423. 


Proof  of  signature  by  mark  when  attest- 
ing witnesses  are  dead  or  cannot  re- 
member transaction.    44  L.  B.  A.  146. 

Signing  by  proxy.    22  L.  B.  A.  2^7. 

Validity  of  acknowledgment  of  deed  of 
trust  taken  by  trustee.  16  L.  B.  A. 
719. 

§30.    DeliTery  In  general. 

Mortgage  to  an  infant  to  secure  funds  be- 
longing to  him,  is  valid  though  not  delivered, 
if  recorded  and  relied  on  in  suit. — ^Aldrich  v. 
WiUis,  55  Cal.  81. 

Delivery  of  mortgage  for  recor^  with  noti- 
fication and  assent  by  mortgagee,  is  sufficient, 
as  against  assignee  in  bankruptcy,  though 
note  was  delivered  after  assignment. — Ben- 
ken  V.  Bellmer,  55  Cal.  466. 

Where  the  guardian  of  a  minor's  estate 
makes  his  individual  mortgage  to  his  ward, 
to  secure  a  debt  from  him  to  the  estate,  has 
it  recorded,  and  then  delivers  it  to  the  mother 
of  the  minor,  to  be  kept  for  him,  there  is  a 
sufficient  delivery. — Jennings  ▼.  Jennings,  104 
Cal.  150,  37  Pac.  794. 

If  it  be  conceded  that  the  delivery  of  the 
deed  from  the  mortgagor  to  the  mortgagee, 
which  was  placed  in  escrow,  took  effect  by 
relation  as  of  the  date  of  the  escrow,  and 
that  it  might  be  delivered  under  the  condi- 
tion of  the  escrow,  notwithstanding  the  in- 
tervening death  of  the  mortgagor,  yet  the 
administrator  of  the  deceased  mortgagor  is 
not  thereby  precluded  from  obtaining  relief 
in  a  court  of  equity  where  the  circumstances 
of  the  case  require  its  interposition. — ^Brad- 
bury V.  Davenport,  114  CaL  593,  55  Am.  St. 
Bep.  92,  46  Pac.  1062. 

A  deed,  and  contract  by  the  grantee  to  re- 
turn the  deed,  on  the  payment  of  a  debt,  were 
executed  at  the  same  time,  and  evidence  that 
both  instruments  were  delivered  to  H.  for 
the  parties  entitled  thereto  was  uncontra- 
dicted, and  the  agreement  was  shown  to  have 
been  recognized  by  grantee  prior  to  the  suit. 
The  contract  was  delivered  by  H.  to  the 
grantee,  but  the  former  testified  that  it  was 
by  mistake.  Held  sufficient  to  show  the  de- 
livery of  the  contract. — ^Kyle  v.  Hamilton,  6 
Cal.  Unrep.  893,  68  Pac.  484. 

Where  wife  gives  husband  mortgage  to  de- 
liver to  mortgagee  after  exacting  promise 
from  him,  delivery  is  complete,  though  hus- 
band never  communicated  his  instructions  to 
mortgagee. — Alexander  v.  Welcker,  141  Cal. 
302,  303,  74  Pac.  845. 

The  deliverv  of  the  note  and  mortgage  is 
shown  from  the  proof  that  they  were  signed 
and  executed,  acknowledged  and  recorded, 
and  were  in  the  actual  possession  of  the  plain- 
tiff and  produced  in  the  evidence  by  him, — 
ya«  Valkenburgh  v.  (Hdham,  12  Cal.  App. 
572,  108  Pac.  42. 

The  term  "executed/*  as  applied  to  a  note 
and  mortgage,  has  a  well-defined  meaning  and 
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includes  deliTery. — ^Van  Valkenbiirgli  t.  Old- 
ham, 12  Cal.  App.  572,  108  Pae.  42. 

§31.    Eatopptf  to  deny  ainciitloii  or  doUr- 

The  proeeedfl  of  eertain  lands  were  be- 
queathed to  A.,  a  mino^  with  the  right  to  B 
to  pay  his  debt  therefrom,  mortgaging  his 
farm  to  A  as  security.  B  used  tne  money, 
made  and  recorded  a  mortgage  to  A,  which 
he  never  delivered,  and  afterward,  assuming 
without  legal  authority  to  act  as  A's  guard- 
ian, discharged  the  mortgage  of  record,  with- 
out having  paid  the  same,  making  a  new 
mortgage  to  U,  who  brought  an  action  to  fore- 
close. Held,  that  A's  mortgage  was  outstand> 
ing.— Aldrieh  v.  Willis,  55  Cal.  81. 

A  married  woman  who  joined  with  her 
husband  in  executing  a  mortgage  covering 
her  own  premises,  and  who  intrusted  the 
mortgage  to  the  husband  to  deliver  it  to  the 
mortgagee  on  a  condition,  was  estopped  from 
denying  the  delivery  of  tne  mortgage,  though 
the  husband  at  the  time  of  the  delivery  did 
not  specify  the  condition,  of  which  the  mort- 
gagee had  no  notice. — ^Alexander  t.  Welcker, 
141  Cal.  302,  74  Pae.  846. 

§S2.    ETidence  of  ezecntioB.  or  ddlvery. 

Where  mortgage  executed  by  guardian  to 
his  ward,  to  secure  moneys  bequeathed  her, 
is  altogether  for  her  benefit,  the  fact  that  the 
mortgage  is  set  up  in  her  answer  by  her 
guardian  ad  litem  in  a  suit  to  foreclose  a 
subsequent  mortgage,  and  is  relied  upon,  con- 
stitutes sufficient  proof  of  delivery  to  and 
acceptance  by  her. — ^Aldrich  v.  Willis,  55  Cal. 
81,  85. 

Where  a  deed  is  executed  contemporane- 
ously with  a  contract  by  the  grantee  to  return 
the  deed  on  the  judgment  of  a  debt  by  the 
grantor,  the  delivery  of  the  deed  is  strong 
evidence  that  the  contract  was  also  delivered. 
Kyle  V.  Hamilton,  6  CaL  Unrep.  893,  dS  Pae. 
484. 

The  possession  of  the  note  and  mortgage 
by  the  plaintiff  raises  a  presumption  that 
they  came  into  his  possession  lawfully  and 
would  be  sufficient  to  support  a  finding  of  de- 
livery.— ^Van  Yalkenburgk  v.  Oldham,  12  CaL 
App.  572,  108  Pae.  42. 


D.    VALIDITY. 

Conflict  of  laws  as  to  validity  and  effect 
of  mortgage.    Ann.  Cas.  1913C,  230. 

Effect  of  deed  and  mortgage  upon  one 
who  signs,  but  is  not  named  in  it.  13 
L.  B.  A.  (N.  6.)  298. 

Effect  of  insolvency  statutes  upon  mort- 
gage preferring  creditors.  37  L.  B.  A. 
465. 

Effect  of  mortgage  security  upon  ques- 
tion as  to  governing  law  with  respect 
to  usury.     62  Ik  B.  A.  61. 


Effect  on  mortgage  of  alteration  of  note 
secured  by  it.    41  L.  B.  A.  (N.  8.)  230. 

Fictitious  names,  as  affecting  validity  of. 
39  L.  B.  A.  423. 

Invalidity  of  previous  mortgage,  right 
of  mortgagee  to  arrest.  21  Ann.  Cas. 
1165. 

Material  alteration  of  note  as  affecting 
mortgage  security.  Ann.  Cas.  1913E 
317. 

Necessity  of  bond  by  guardian  to  make 
his  mortgage  of  land  valid.  33  L.  B. 
A.    761. 

Bight  of  mortgagee  to  assert  invalidity 
of  previous  mortgage.  Ann.  Cas. 
1913B,  689. 

Bight  to  enforce  mortgage  given  by  an 
incompetent  who  had  not  been  de- 
clared such.    42  L.  B.  A.  (N.  8.)  343. 

Validity  and  effect  of  mortgage  of  prop- 
erty by  conditional  vendee.  Ann.  Cas. 
1913C,  330. 

Validity  and  enforceability  of  provision 
in  mortgage  fixing  attorney's  fees  on 
foreclosure.     19  Ann.  Cas.  1068. 

Validity  of  lien  given  to  secure  loans 
used  by  bankrupt  to  give  one  of  his 
creditors  a  preference.  24  L.  B.  A. 
(N.  S.)  184. 

Validity  of  mortgage  given  to  secure  in- 
perfectly  executed  note  or  bond.  44 
L.  B.  A.  (N.  8.)  1153. 

Validity  of  mortgage  upon  publie  lands 
executed  by  cUumant  under  the  home- 
stead acts  prior  to  patent  or  final 
proof.     6  L.  B.  A.  (N.  8.)   934. 


§38.    Ctakpadtj  and  aasent  of  paitftea  In 

eraL 

Where  a  person  was  not  competent  to  exe- 
cute a  note  and  mortgage  sued  on,  and  there 
in  fact  was  no  contract,  the  question  of 
good  faith  of  the  mortgagee,  and  his  knowl* 
edge  of  the  condition  of  the  mortgagor  and 
the  maker  of  the  note  at  the  time  of  the 
transaction,  was  immaterial.---Jaeks  v.  Estee, 
139  Cal.  507,  73  Pae.  247. 

A  finding  that  a  mortgagor,  at  the  tine 
of  executing  the  note  and  mortgage,  did 
not  have  sufficient  mental  capacity  to  under- 
stand the  purpose  of  the  instrument;  that  be- 
cause of  her  age  (eighty-six  years)  and  in- 
firmities she  did  not  possess  sufficient  men- 
tal capacity  to  comprehend  the  business  in 
which  she  was  engaged,  though  she  was  not 
then,  nor  had  she  ever  been,  insane;  that 
after  the  execution  thereof  she  did  not  con- 
prehend  their  effect;  that  the  mortgagee  and 
payee  had  no  actual  knowledge  of  her  in- 
ability to  transact  business  or  to  understand 
the  nature  thereof — ^is  a  finding  that  she  was 
without  understanding,  within  Civil  Code,  sec- 
tion 38,  declaring  that  a  person  "without  un- 
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derstanding"  lias  no  power  to  make  a  con* 
tract  of  any  kind.— Jacks  v.  Estee,  139  Cal. 
607,  7a  Pac.  247. 

It  ia  also  a  finding  that  she  did  not  eon- 
sent  to  the  ezeention  of  the  note  and  mort- 
gage, which  is  made  essential  to  the  existence 
of  a  contract  by  Civil  Code,  sections  1550, 
1565,  etc.-njacks  v.  Estee,  139  Cal.  507,  73 
Pac.  247. 

A  guardian  purchased  realty  on  which 
his  ward  held  a  mortgage,  and  subsequently 
conveyed  the  land  to  plaintiff,  attempting,  as 
guardian,  but  without  an  order  of  court,  to 
satisfy  the  ward's  mortgage  of  record,  after- 
ward giving  her  a  mortgage  on  another  tract 
of  land  belonging  to  him,  this  mortgage  be- 
ing intended  as  a  substitute  for  the  one  re- 
leased. This  latter  mortgage  was  satisfied  of 
record  by  the  guardian  without  authority,  as 
before,  and  another  mortgage  on  the  same 
property  given  by  the  guardian  to  a  stranger. 
This  was  foreclosed  and  the  property  bid  in 
by  the  mortgagee,  which  assigned  its  sheriiFs 
certificate  to  defendant,  who  at  about  the 
same  time  purchased  the  property  from  the 
guardian.  The  ward  then  sued  plaintiff  to 
set  aside  the  release  of  the  mortgage  on  the 
land  purchased  by  him,  and  to  foreclose  the 
same;  and,  by  way  of  compromise,  after 
plaintiff  had  appealed  from  a  judgment 
against  him,  it  was  stipulated  that  plaintiff 
should  pay  the  ward  a  certain  sum  in  con- 
sideration of  her  agreeing  to  a  reversal  of  the 
judgment,  and  assigning  to  plaintiff  her 
rights  under  the  mortgage  executed  to  her  by 
the  guardian  on  the  land  bought  by  defend- 
ant. Held,  that  the  ward's  repudiation  of 
the  release  of  the  first  mortgage,  and  election 
to  claim  under  that  mortgage,  destroyed  the 
validity  of  the  second  mortgage,  so  that  the 
ward  had  no  interest  therein  that  she  could 
assign,  nor  could  plaintiff  acquire  any  rights 
against  defendant  by  subrogation. — Martin 
V.  De  Ornelas,  139  Cal.  41,  72  Pac.  440. 

Where  the  court  found  that  no  rescission 
was  ever  effected  or  attempted,  though  the 
attorney  for  the  mortgagor,  who  became 
her  administrator,  had  full  knowledge  of  the 
transaction ;  and  where  it  clearly  appears  that 
the  mortgagee  parted  with  full  value  for  the 
mortgage  in  good  faith,  and  in  ignorance  of 
the  mortgagor's  condition,  and  that  it  was 
represented  to  him  that  she  was  fully  capable 
of  transacting  business — a  judgment  foreclos- 
ing the  mortgage  will  be  affirmed. — Jacks  v. 
Peering,  150  Cal.  272,  88  Pac.  909. 

In  an  action  to  foreclose  a  mortgage 
where  the  court  expressly  finds  that  when  the 
note  and  mortgage  were  executed  the  mort- 
gagor was  of  unsound  mind,  but  not  entirely 
without  understanding,  nor  had  her  incapa- 
city been  judicially  determined,  the  findings 
show  a  case  where  rescission  is  necessary 
under  the  terms  of  section  39  of  the  Civil 
Code.— Jacks  t.  Peering,  150  Cal.  272,  88  Pac. 
909. 

In  action  to  foreclose  a  mortgage,  a  de- 
fense that  the  note  and  mortgage  were  not 


executed  by  the  maker  willingly,  freely  or 
voluntarily,  and  that  her  signature  thereto 
was  obtained  by  plaintiff  by  fraud,  menace 
and  undue  infiuence,  set  forth  in  detail  in 
the  answer,  and  disclosing  sufficient  facts  to 
support  the  averments,  would,  if  proved, 
render  the  note  and  mortgage  void  though 
signed  by  her,  and  if  executed,  fraud,  men- 
ace, duress  or  undue  influence  would  render 
them  void.  Consent  is  deemed  to  have  been 
obtained  through  one  of  these  causes  when 
it  would  not  have  been  given  if  such  cause 
had  not  existed. — ^Van  Yalkenburgh  v.  Old- 
ham, 12  Cal.  App.  572,  108  Pac.  42. 

Voidability  of  mortgage  within  four 
months  of  bankruptcy  given  pursuant 
to  executory  agreement  antedating 
such  period.     17  L.  B.  A.  (N.  S.)  937. 

§  34.    Fraud  or  undue  influenoe. 

In  an  action  to  foreclose  a  mortgage, 
executed  by  a  husband  and  wife  upon  a  por- 
tion of  the  homestead,  the  court  found  that 
the  wife,  in  executing  the  mortgage,  was 
made  acquainted  with  the  literal  contents  of 
the  instrument,  but  did  not  intend  to  include 
a  certain  portion  of  the  land  mortgaged,  and 
did  not  suppose  it  was  included;  that  her  mis- 
take was  caused  by  the  misrepresentations  of 
her  husband,  but  that  the  mortgagee  did  not 
know  of  such  misrepresentations,  or  that  her 
intention  was  otherwise  than  as  expressed  in 
the  instrument.  Held,  that  her  mere  inten- 
tion (uncommunicated  to  the  mortgagee, 
either  by  the  writing  itself  or  otherwise) 
could  not  control  the  plain  letter  of  her  con- 
tract.—Stewart  V.  Whitlock,  58  Cal.  2. 

False  representations  as  to  boundaries  and 

?uantity,  with  partial  failure  of  title,  no  de- 
ense  to  foreclosure  of  mortgage  for  purchase 
money. — ^Alden  v.  Pryal,  00  Cal.  215. 

The  husband  was  arrested  on  a  charge  of 
felony,  and  was  bailed  out,  rearrested  on 
another  charge,  and  again  bailed  out,  his 
bondsmen  being  two  of  his  principal  credi- 
tors. He  was  compelled  to  be  away  from  his 
business  for  months.  The  wife  consulted 
with  his  attorney,  and  was  told  that  he  would 
probably  be  convicted.  Creditors  were  press- 
ing him  for  payment.  Having  been  told  by 
her  husband  all  of  his  troubles,  and  that  un- 
less some  arrangements  were  made  his  bonds- 
men would  surrender  him  to  the  jailer^  she 
executed  a  deed  of  trust  for  her  property  to 
secure  his  debts.  Held,  the  execution  of  the 
deed  was  not  induced  by  fraud  or  undue  in- 
fluence.— ^Burkle  v.  Levy,  70  Cal.  250,  11  Pac. 
643. 

Where,  upon  the  insanity  of  the  husband, 
the  wife  was  authorized  by  order  of  court 
duly  made  to  sell  the  homestead,  and  a  bar- 
gain and  sale  deed  was  made  by  her  to 
her  brother,  without  consideration  in  fact, 
a  mortgage  executed  by  the  brother  to  a 
bona  fide  mortgagee,  without  notice,  actual 
or  constructive,  of  the  want  of  considera- 
tion is  valid,  and  will  be  enforced  as  against 
the   insane   husband,   though   the   wife  was 
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not  authorized  by  the  order  of  court  to  mort- 
gage the  homestead. — ^Bider  y.  Began,  114  CaL 
e«7,  46  Pac.  820. 

The  title  being  solely  in  the  sarviving 
wife,  the  facts  that  the  children  joined  in 
a  deed  of  tmst  executed  by  her,  and  that 
fraud  or  deceit  were  practiced  upon  them,  or 
that  they,  were  under  any  mistake  of  law  or 
fact,  are  immaterial,  and  cannot  affect  or  im- 
pair the  effect  of  the  deed  of  trust  created 
by  their  mother,  or  the  title  acquired  by  deed 
from  the  trustees  to  the  respondent,  accord- 
ing to  the  terms  of  the  trust. — Stockton  Say. 
ings  ft  Loan  Society  y.  Saddlemire,  3  Gal. 
App.  525,  86  Pac.  723. 

Mortgage  procured  by  threats  of  prosecu- 
tion of  relatiye.  20  L.  B.  A.  (N.  S.) 
484. 


§86.    BlagaUty. 

A  mortgage  on  public  land,  or  the  improye- 
ments  thereon,  is  not  yoid  because  it  does 
not  follow  the  proyisions  of  the  chattel  mort- 
gage act.  That  act  giyes  a  new  remedy,  but 
does  not  take  away  the  old. — Haffley  y. 
Maier,  13  Oal.  13. 

An  oral  agreement  between  a  mortgagor 
and  two  holders  of  notes  secured  thereby, 
whereby  one  of  the  latter  is  to  make  adyances 
to  the  mortgagor  for  which  he  is  to  haye 
priority,  amounts  to  an  attempt  to  create  a 
parol  mortgage  on  the  premises,  which  is 
yoid  under  Oiyil  Code,  section  2922,  requir- 
ing mortgages  to  be  in  writing,  executed 
with  the  formalities  of  pants  of  realty. — 
Bacouillat  y.  Bequena,  36  Gal.  651,  658;  Eikel- 
man  y.  Perdew,  140  Gal.  687,  74  Pac.  291. 

Illegality  of  a  condition  subsequent  in  a 
prior  conyeyance  to  mortgagee  is  not  defense 
to  a  mortgage  given  upon  reconyeyance. — 
Patterson  y.  Donner,  48  Gal.  369. 

A  mortgage  which  secured  a  note  stipu- 
lating for  interest  at  nine  per  cent,  payable 
monthly  in  advance,  or,  on  default  thereof, 
the  unpaid  principal  and  interest  to  become 
due,  provided  that  the  mortgagee  might  pay 
taxes  accruing  on  the  mortgaged  property, 
such  payments,  with  interest  thereon,  to  be- 
come part  of  the  mortg^age  debt.  Gonstitu- 
tion,  article  Xm,  section  4,  provides  that  a 
mortgage  or  other  security  on  property  shall 
be  a  taxable  interest  therein,  and  that  the 
property  shall  be  taxed  against  the  owner, 
less  the  value  of  such  security,  and  that,  in 
case  the  mortgagee  pay  the  taxes  thereon, 
the  amount  thereof  shall  become  part  of  the 
mortgage  debt.  Section  5  enacts  that  a  con- 
tract whereby  a  debtor  is  obliged  to  pay 
taxes  on  any  mortgage  shall,  as  to  any  in- 
terest specified  therein,  and  as  to  such  taxes, 
be  null  and  void.  Held,  that  the  clause  in 
such  mortgage  did  not,  under  said  sections, 
render  the  agreement  in  said  note  to  pay 
interest  void.— Marye  y.  Hart,  76  Gal.  291, 
16  Pae.  325. 


Under  constitution,  article  Xlll,  seetion  5, 
declaring  that  contracts  obligating  a  debtor 
to  pay  a  tax  on  money  loaned,  or  on  aay 
mortgage,  shall  be  void  as  to  any  interest 
specified  therein  and  as  to  such  tax,  a  pro- 
vision in  a  mortgage  that,  in  case  of  fore- 
closure, the  mortgagee  may  include  therein 
all  payments  made  by  the  mortgagee  for 
"taxes  of  this  mortgage,  or  the  money  herehy 
secured,"  is  void. — ^Harralson  y.  Barrett,  99 
Gal.  607,  34  Pac.  342. 

A  provision  in  a  mortgage  attempting  to 
authorise  the  mortgagee,  in  the  event  of  a 
foreclosure,  to  include  in  the  judgment  the 
amount  of  taxes  paid  by  him  on  his  interest 
as  mortgagee,  falls  within  the  penalty  of 
section  5  of  article  XlM  of  the  constitntioi, 
and  prevents  him  from  recovering  either 
the  taxes  or  any  interest  on  the  note  to 
secure  which  the  mortgage  was  given,  hot 
not  the  principal  sum  secured  by  the  mort- 
gage.— Garms  v.  Jensen,  103  Gal.  374,  37  Pae. 
337. 

A  contemporaneous  parol  promise  by  a 
mortgagor  to  pay  the  mortgage  tax  does  not 
invalidate  the  stipulations  for  interest,  under 
constitution,  article  2LL11,  section  5,  provid- 
ing that  every  contract  obligating  a  debtor 
to  pay  the  tax  upon  money  loan^  shall,  ia 
that  respect,  and  as  to  any  interest  specified 
therein,  be  void. — Daw  v.  Niles,  104  CaL  106, 
37  Pae.  876;  Harrelson  y.  Tomich,  107  CaL 
627,  40  Pae.  1032. 

Where  a  conventional  rate  of  interest  is 
agreed  upon,  a  verbal  agreement  that  if 
the  mortgagor  should  pay  the  taxes  and 
assessments  on  the  mortgage  a  redaction 
should  be  allowed  upon  the  agreed  interest, 
is  not  in  violation  of  the  constitution  of  the 
state,  and  does  not  release  defendant  from 
his  contract  to  pay  the  conventional  interest 
specified  in  the  note.— California  State  Bank 
y.  Webber,  110  Gal.  538,  42  Pac.  1066. 

A  mortgage  to  secure  advances,  and  which 
provides  for  repayment  of  all  taxes  upon 
the  lands  conveyed,  is  not  invalid  under 
constitution,  article  XIII,  section  5,  provid- 
ing that  contracts  for  payment  of  taxes  on 
the  "money  loaned"  shall  be  void. — ^Bamhart 
y.  Edwards,  5  Gal.  Unrep.  558,  47  Pac.  25L 

A  trust  deed  to  secure  indebtedness  pay- 
able at  a  fixed  future  date  does  not  create 
a  trust  in  violation  of  the  statute  against 
perpetuities,  or  forbidding  restraint  opoo 
alienation  beyond  the  possibility  of  lives  in 
being. — Staacke  v.  Bell,  125  GaL  309,  57  Pae. 
1012. 

A  provision  in  the  mortgage  that  the  mort- 
gagee "may  pay  all  taxes,  liens,  or  assess- 
ments upon  the  said  property,  and  the  same 
shall  be  repaid  with  interest  thereon  at  the 
rate  of  one  per  cent  per  month,"  does  not 
violate  section  5  of  article  Xm  of  the  con- 
stitution. It  does  not  show  a  contract  by 
which  the  mortgagor  ia  obligated  to  pay  any 
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taxes  upon  the  money  loaned,  or  on  any 
mortgage,  deed  of  trust,  or  other  lien. — Bank 
of  Ukiah  t.  Beed,  131  Cal.  597,  63  Pac.  921. 

Where  a  note  and  mortgage  bore  interest 
at  one  per  eent  per  month,  a  contemporan- 
eons  instrument,  signed  by  the  mortgagee, 
agreeing  to  exact  no  more  interest  than  eight 
per  cent  per  annum,  and  to  refund  all  inter- 
est paid  over  eight  per  cent,  after  he  had 
paid  the  mortgage  tax  out  of  said  one  per 
cent  per  month,  is  to  be  construed  as  one 
with  the  note  and  mortgage,  and  as  con- 
stituting an  agreement  that  the  mortgagors 
would  pay  the  mortgage  tax,  not  exceeding 
four  per  cent  upon  the  amount  of  the  note, 
in  addition  to  the  exacted  interest  of  eight 
per  eent.  Such  contract  is  void,  under  sec- 
tion 4  of  article  JLLIL  of  the  constitution, 
and  forfeits  all  unpaid  interest  upon  the  note 
and  mortgage. — ^Matthews  t.  Ormerd,  134 
Cal.  84,  66  Pac.  67,  210. 

Validity  of  mortgage  partially  made  on 
Sunday  and  perfected  on  a  secular  day. 
4  L.  B.  A.  (N.  8.)  1151. 

§86».    Partiany  Toid. 

The  mortgage  foreclosed  included  a  debt 
due  to  the  plaintiff  from  the  president  of 
the  corporation,  but  this  was  severed  from 
the  debt  of  the  corporation,  and  disallowed 
by  the  court  below.  Held,  the  private  debt 
being  severable  did  not  render  the  note  void 
as  to  the  whole  amount.  It  was  valid  for  the 
balance. — Oranger  ▼.  Original  Empire  etc. 
Min.  Co.,  59  CaL  678. 

Principle  approved  and  applied  in  Porter 
V.  fisher,  4  Cal.  Unrep.  324,  34  Pac.  700, 
holding  an  oral  contract  with  a  real  estate 
broker  to  sell  or  exchange  real  property  and 
personal  property  for  a  commission  of  five 
per  cent  is  severable  as  to  the  personalty 
and  enforceable  as  to  five  per  cent  on  the 
valuation  placed  upon  the  personalty. — Dis- 
tinguished in  Santa  Clara  Yal.  M.  ft  L.  Co., 
V.  Hayes,  76  Cal.  387,  393,  9  Am.  St.  Bep.  211, 
18  Pac.  391. 

§  36.    Bight  to  contest  Tallditj  and  caaicella- 
tiOD  for  Inyaliditj. 

Plaintiff  contracted  with  defendant  to  sell 
him  certain  real  property.  In  order  to  effect 
the  sale  the  plaintiff  executed  to  C.  a  con- 
veyance thereof,  upon  C.'s  advancing  to  the 
plaintiff  part  of  the  purchase  money.  C. 
gave  the  defendant  a  contract  for  a  deed 
when  the  money  he  had  advanced  should  be 
repaid,  and  defendant  gave  the  plaintiff 
security  for  the  balance.  Held,  in  an  action 
to  set  aside  the  contract  for  fraudulent 
representations  of  defendant,  that  the  com- 
plaint should  contain  an  offer  to  refund  to  C. 
his  money. — ^Purdy  y.  BuUard,  41  Cal.  444. 

Where  wife  gives  mortgage  on  her  separate 
property  to  secure  husband's  note,  failure  to 
establish   validity   of   note   is   bar   to   fore- 


closure of  mortgage. — Sawtelle  y.  Muney,  116 
Cal.  435,  439,  48  Pac.  387. 

Estoppel  of  grantee  to  deny  validity.  8 
Li,  B.  a.  316. 

Jurisdiction  of  equity  over  suit  to  can* 
eel  void  mortgage  on  realty  in  other 
state  or  country.    69  L.  B.  A.  682. 

Bight  of  subsequent  creditor  to  question 
corporate  mortgage  in  favor  of,  or  for 
the  benefit  of,  directors,  in  absence  of 
fraud.    12  L.  B.  A.  (N.  8.)  825. 


XL    BEOOBDIHa    AND    BSaiSTBATION. 

§37.    Purpose  and  K099  of  requlrsmsnts  in 
geiienL 

Mortgages  not  under  seal  are  not  entitled 
to  record. — Bacouillat  v.  Sansevain,  32  CaL 
376;  Bacouillat  v.  Bene,  32  Cal.  450. 

Mortgage  is  deemed  recorded  when  de- 
posited for  record. — Donald  v.  Beals,  57  Cal. 
399. 

The  record  of  a  mortgage,  the  acknowledg- 
ment of  which  is  void,  imparts  no  notice  to 
third  persons,  since  a  mortgage  without  a 
valid  acknowledgment  is  not  entitled  to  be 
recorded. — ^Lee  v.  Murphy,  119  Cal.  364,  51 
Pac.  549,  955. 

A  finding  that  a  deed  of  mortgaged  prem- 
ises, executed  subsequently  to  the  mortgage, 
was  duly  acknowledged  and  recorded  more 
than  five  years  before  the  action  of  fore- 
closure was  brought,  is  a  sufficient  finding 
that  the  mortgagor  and  his  personal  repre- 
sentative had  notice  thereof. — California 
Title  Ins.  ft  Trust  Co.  v.  Miller,  3  Cal.  App. 
54,  84  Pac.  453. 

§  38.    Statatory  provisioiM. 

The  subject  matter  of  recording  mortgages 
comes  more  properly  under  the  article  in  the 
Civil  Code  prescribing  rules  for  "mortgages 
of  real  property"  than  under  the  article  pre- 
Bcirbing  rules  for  "mortgages  in  general,"  and, 
if  there  is  a  confiict  between  the  two  articles 
in  relation  to  recording  mortgages,  the  for- 
mer must  prevail. — Odd  Fellows'  Savings 
Bank  v.  Banton,  46  Cal.  603. 

A  mortgage  is  an  "instrument"  as  that  word 
is  used  in  recording  acts. — Lee  v.  Murphy, 
119  Cal.  364,  371,  51  Pac.  549,  955. 

Civil  Code,  section  1171,  declares  that 
grants  absolute  in  terms  are  to  be  recorded 
in  one  set  of  books  and  mortgages  in  another. 
Held,  that  the  mere  fact  that  an  instrument 
purporting  to  be  an  absolute  grant  may  be 
shown  to  be  a  mortgage  does  not  authorize  it 
to  be  recorded  among  mortgages. — Kent  v. 
Williams,  146  Cal.  3,  79  Pac.  527. 

§38a.    Effect  as  between  parties  te  instm- 
ment. 

Where  there  is  a  discrepancy  between  the 
date  of  actual  record  oi  a  mortgage  as  it  ap- 
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pears  on  the  record-book  and  the  eonstmctiye 
record  shown  hj  the  indorsement  made  upon 
the  instrument  when  deposited,  the  former 
must  preyail,  unless  in  the  case  of  those  hav- 
ing notice  and  knowledge  of  the  latter. — Don- 
ald T.  BealSy  57  Cal.  899. 

Recording  of  mortgage  is  not  necessarj  as 
between  parties  to  it.  Execution  created  lien 
without  recording. — ^Downing  ▼.  Le  Du,  82 
Cal.  471,  473,  23  Pac.  202. 

Unacknowledged  and  unrecorded  mortgage 
is  valid  as  between  parties  to  it. — ^Farmers' 
Exeh.  Bank  y.  Purdy,  130  CaL  455,  62  Pae. 
738. 

Effect  of  registration,  as  notiee.    9  Am. 
Dee.  254. 


in.    OONBTBUOnOK    AJIB   OPERATION. 

A.    GENERAL    RULES    OF    CONSTRUC- 
TION. 

As  to  construction  of  instrument  of  railroad 
securing  indebtedness  as  a  mortgage  and 
not  a  trust  deed.    See  Bal]road8»  §  19. 

§  89.    AppUcation  to  mortgagea  in  genaraL 

In  the  construction  of  a  deed  to  land  in  this 
state,  executed  out  of  the  state,  as  security 
for  the  rejpayment  of  money  advanced,  the 
laws  of  this  state  existing  at  the  time  the 
deed  was  executed  must  be  read  as  a  part 
thereof,  and  must  govern  the  right  to  fore- 
close and  to  redeem,  although  the  contract  of 
loan  IS  to  be  construed  according  to  the  laws 
of  the  state  where  it  was  made. — Allen  v. 
Allen,  95  Cal.  184,  16  L.  R.  A.  646,  30  Pac. 
213. 

» 

Doctrine  "once  a  mortgage  always  a  mort- 
gage," does  not  refer  to  future  contracts  be- 
tween mortgagor  and  mortgagee. — Bradbury 
V.  Davenport,  120  Cal.  152,  154,  52  Pac.  301. 

The  court  will  not  look  to  the  form  of  the 
instrument,  but  to  its  real  character  as  having 
been  given  for  the  purpose  of  securing  in- 
debtedness; and  conceding  that  the  new 
agreement  bears  no  visible  earmarks  of  a 
mortgage,  if  the  fact  be,  as  the  complaint 
alleges,  and  the  demurrer  admits,  that  it 
was  entered  into  for  the  purpose  of  such 
security,  no  form  of  words,  however  adroit, 
can  estop  the  plaintiff  from  pleading  and 
proving  that  fact. — ^Peninsular  Trading  etc. 
Co.  v.  Pacific  Steam  W.  Co.,  123  Cal.  689,  56 
Pac.  604. 

The  decisions  of  the  supreme  court  of  Cali- 
fornia as  to  whether  or  not  a  transaction  is 
a  mortgage  will  be  binding  on  this  court. — 
Pioneer  Gold  Min.  Co.  v.  Baker,  10  Sawy.  539, 
23  Fed.  258. 

Federal  courts  following  state  decisions 
as  to  construction  and  effect  of.  40 
L.  R.  A.  (N.  S.)  414. 

Written  matter  as  controlling  printed 
matter  in  construction  of  mortgage. 
Ann.  Cas.  1913E,  962. 


§  40.    Intention  of  partlMk 

In  mortgages  the  form  of  the  contract  is 
one  of  conveyance,  while  in  truth  the  eon- 
tract  is  only  one  of  security,  and  e(]uity  gives 
effect  to  the  intention  of  the  parties. — ^Kock 
y.  Briggs,  14  Cal.  256,  73  Am.  Dec.  651. 

When  parties  declare  in  contract  to  re- 
convey  that  it  is  not  intended  as  a  mortga^, 
precedent  debt  must  be  considered  as  extu- 
guished.— People  v.  Irwin,  18  CaL  117. 

In  such  ease,  provision  for  repayment  of 
consideration,  wiui  interest  and  deduction  of 
rents  and  profits,  will  not  constitute  a  mort- 
gage.-^Peoide  v.  Irwin,  18  Cal.  117. 

When  a  deed  absolute  in  form  was  intended 
as  a  mortgage,  it  will  be  so  treated. — ^Bettls 
y.  Townsend,  61  Cal.  333. 

Whether  it  was  the  real  purpose  of  the 
instrument  to  secure  the  residue  of  the  in- 
debtedness of  plaintiff  to  defendant,  as  al- 
leged, or  whether  its  object  was  to  establish 
the  relation  merely  of  vendor  and  purchaser, 
is  a  question  of  fact,  which  the  plaintiff  is 
entitled  to  have  tried  as  an  issue  of  fact 
upon  answer. — ^Peninsular  Trading  etc.  Co.  v. 
Pacific  Steam  W.  Co.,  123  Cal.  689,  56  Pae. 
604. 

By  the  defeasance  to  a  deed  it  was  recited 
that  it  was  intended  as  a  mortgage  to  secure 
a  loan,  and  the  grantee  bound  himself  to  re- 
convey  at  any  tune  on  the  payment  to  him 
of  the  amount  loaned,  and  a  demand  for  a 
deed.  Held,  not  to  fix  a  time,  either  certain 
or  uncertian,  for  the  payment  of  the  debt. — 
Newhall  v.  Sherman,  124  Cal.  509,  ^7  Pae. 
887. 

S  41.    Langnago  of  instmment  and  redtala. 

Mortgage  conditioned  to  become  due  when 
mortgagor  recovers  possession  does  not  bo- 
come  due  upon  sale  by  mortgagor,  but  vendee 
may  comply  with  condition. — Stelnbach  v. 
Leese,  13  Cal.  363. 

The  right  of  a  mortgagee  to  hold  the  mort- 
gaged premises  as  security  for  his  debt  is 
not  an  estate  in  laind,  and  does  not  pass  by  a 
conveyance  of  "all  his  lands,  tenements  and 
hereditaments."— Mack  v.  Wetzlar,  39  Cal.  247. 

Mortgage  by  administrator  to  whom  patent 
is  issued,  of  ail  his  right,  "meaning  to  convey 
to  his  right  as  heir,"  only  operates  on  the 
interest  derived  by  inheritance. — Sherman  T. 
McCarthy,  57  Cal.  507. 

Power  given  in  mortgage  "to  proceed  te 
sell  in  manner  prescribed  by  law"  is  in  sub- 
stance the  same  as  a  power  to  proceed  to 
sell  by  means  of  an  action  to  foreclose. — Brie- 
kell  v.  Batchelder,  62  Cal.  623. 

Under  subdivision  2  of  section  1962  of  the 
Code  of  Civil  Procedure  recitals  in  a  mort- 
gage, as  between  the  parties  thereto,  must  be 
held  as  true.— Waldrip  y.  Black,  74  Cal.  409, 
16  Pac.  226. 

Whether  the  words  "all  taxes"  in  an  in- 
strument, executed  with  a  note  and  mortgage, 
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and  as  part  of  the  transaetion,  agreeing  to 
credit  the  mortgagors  with  a  certain  per  cent 
of  the  interest,  if  they  should  produce  each 
year  "the  proper  official  receipts  showing  the 
payment  of  ail  taxes  against  the  property/' 
include  the  mortgage  tax,  is  to  be  determined 
by  the  court,  and  not  b^  the  testimony  of 
witnesses  as  to  the  intention  of  the  parties. — 
Hewitt  T.  Dean,  91  Gal.  5,  27  Pac.  423;  Hewitt 
V.  Dean,  3  Cal.  Unrep.  385,  25  Pac.  753. 

§42.    OoiiBtniing  Instraneiiti  together. 

The  clauses  in  the  mortgages  and  notes  are 
to  be  construed  together. — Brickell  t.  Batch- 
elder,  62  Gal.  623. 

Under  Givil  Gode,  seetion  1642,  proyiding 
that  several  contracts  relating  to  the  same 
matter,  and  between  the  same  parties,  and 
made  as  parts  of  substantially  one  contract, 
must  be  taken  together,  a  note  and  a  mort* 
gage  given  to  secure  the  same  should  be  con- 
strued together. — Phelps  v.  Mayers,  126  CaL 
549,  58  Pac.  1048. 

A  mortgagor  agreed  in  a  note  to  pay  inter- 
est at  the  rate  of  one  per  cent  per  month, 
and  at  the  time  of  giving  such  note  the  mort- 
gagee executed  a  writuig  reciting  that  he 
would  only  exact  on  such  note  interest 
amounting  to  eight  per  cent  per  annum,  and 
would  refund  all  interest  paid  over  and  above 
such  eight  per  /cent  after  paying  the  mortgage 
tax  out  of  the  one  per  cent  per  month.  Held, 
that  the  note  and  writing  should  be  construed 
together,  and  hence  it  was  an  agreement  for 
interest  at  eight  per  cent,  and  that  the  mort- 

fagor  should  pay  the  taxes,  not  exceeding 
our  per  cent  on  the  amount  of  the  note. — 
Matthews  v.  Ormerd,  134  Cal.  84,  66  Pac.  67, 
judgment  affirmed,  134  Gal.  84,  66  Pac.  210. 

Where  at  the  time  a  deed  of  conveyance 
was  executed  the  grantees  therein  executed 
a  deed  to  the  grantors  reciting  the  first  deed, 
and  stating  that  it  was  made  in  consideration 
of  an  agreement  by  the  grantees  to  pay  the 
grantors  a  sum  of  money,  and  purported  to 
reconvey  the  land  to  secure  the  same,  both 
deeds  were  to  be  construed  as  one;  the 
former    as    a    conveyance    of    title    to    the 

frantees,  and  the  latter  as  a  mortgage,  under 
'ractice  Act  of  1851,  section  260,  page  93,  pro- 
viding that  a  mortgage  shaU  not  be  deemed 
a  conveyance,  whatever  its  terms,  so  as  to 
enable  the  mortgagee  to  recover  possession 
without  foreclosnre.-^Adams  v.  Hopkins,  144 
Cal.  19,  77  Pac.  712. 

A  note  and  mortgage  are  to  be  construed 
together  as  evidencing  the  intent  of  the  par- 
ties.— San  Gabriel  YaUey  Bank  v.  Lake  View 
Town  Co.,  7  Gal.  Unrep.  266,  86  Pac.  727. 

A  note  and  mortgage  given  to  secure  its 
payment,  which  are  parts  of  one  transaction, 
are  to  be  read  together,  and  the  payee  ox 
the  note  may  avail  himself  of  a  provision 
in  the  mortgage  making  the  principal  of  the 
note  due  for  nonpayment  of  interest  at  the 
payee's  option,  although  the  note  contains  no 
such  provision. — Trinity  County  Bank  v. 
Haas,  151  CaL  558,  01  Pac.  385. 


A  mortgaf^e  executed  cotemporaneously 
with  a  promissory  note,  to  secure  which  it 
was  given,  forms  part  of  the  same  transac- 
tion, and  must  be  read  in  connection  with  the 
note,  and  the  whole  construed  as  one  con- 
tract, in  order  to  arrive  at  the  true  meaning 
of  each. — Hall  v.  Jameson,  151  Gal.  606,  121 
Am.  St.  Bep.  137,  12  L.  B.  A.  (N.  S.)  1190, 
91  Pac.  518. 

A  mortgage  and  the  note  secured  thereby 
constitute  one  contract;  and  whenever  the 
note,  for  any  reason,  becomes  due,  the  mort- 
gage is  incidental  thereto,  and  a  right  of  ac- 
tion for  foreclosure  is  at  once  available. — 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.,  4  CaL  App.  680,  89  Pac.  360. 

§  4S.    Sactrlsaic  drenmstaiices  or  conetnietloii 
bjpartiee. 

The  fact  that  two  or  more  persons  join  in 
the  execution  of  a  mortgage  of  lands  does  not 
raise  a  presumption  that  the  estate  mortgaged 
is  joint  property,  so  as  to  authorize  judgment 
against  defendant  not  served. — ^Bowen  v. 
May,  12  Gal.  348. 

An  agreement  at  the  time  of  the  execution 
of  a  mortgage  that  it  shall  be  held  to  secure 
a  person  not  named  in  it  for  future  advances 
is  not  a  declaration  of  an  express  trust  in 
lands,  required  by  Civil  Code,  section  852,  to 
be  in  writing;  nor  does  it  varv  the  terms  of  a 
written  instrument,  within  the  provision  of 
section  1698,  that  a  written  contract  may  be 
altered  only  by  writinj^,  or  an  executed  oral 
agreement;  nor  is  within  section  1624,  requir- 
ing agreements  not  to  be  performed  within  a 
year  to  be  in  writing;  and  such  a  verbal 
agreement  is  valid  as  against  subsequent  en- 
cumbrances.— Tappia  v.  Demartini,  77  CaL 
383,  11  Am.  St.  Bep.  288,  19  Pac.  641. 

§  44.    Srldence  to  aid  oonsfemctloii  In  generaL 

Wife  bein^  empowered  to  execute  mortgage 
is  prima  facie  bound  by  the  clause  stating  the 
consideration  of  its  execution.  Such  clause, 
subject  to  certain  qualifications,  is  open  to 
explanation  and  may  be  varied  bv  parol 
proof;  but,  in  the  absence  of  such  explanation 
or  proof,  the  clause  is  deemed  to  express  the 
true  consideration. — Spear  v.  Ward,  20  Gal. 
659. 

The  fact  that  at  the  time  the  mortgage  by 
a  married  woman  was  executed  the  mortgagor 
and  her  husband  were  living  separate  and 
apart  from  each  other  did  not  of  itself  show 
the  land  to  have  been  her  separate  property. 
McComb  V.  Spangler,  71  Cal.  418,  12  Pac.  347. 

A  deed  of  conveyance  absolute  on  its  face 
is  some  evidence  that  the  transaction  is  what 
it  purports  to  be,  and,  in  order  to  establish 
an  equity  su]^rior  to  the  deed  and  authorize 
a  determination  that  the  deed  was  given  as 
security  for  an  existing  debt,  the  testimony, 
if  parol  in  character,  should  establish  a  clear 
case;  and,  where  the  evidence  is  conflicting, 
a  finding  that  the  deed  was  not  intended  as  a 
mortgage  cannot  be  disturbed  upon  appeal.-^ 
Ganceart  v.  Henry,  98  Cal.  281,  33  Pac.  92. 
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Where  plaintifPs  land  was  conyejed  to  M. 
as  security  for  a  loan,  to  be  conveyed  by  the 
latter  to  W.,  or  his  order,  on  repayment  of 
the  amount — ^the  agreement  being  for  plain- 
tiff's benefit-— eyidence  held  not  to  support  a 
finding  that  the  reconveyance  was  conditioned 
on  plaintiff's  paying  W.  a  certain  additional 
sum. — McCaughey  v.  McDuffie,  7  Gal.  Unrep. 
175,  74  Pac.  751. 

In  an  action  to  reform  a  deed  the  cross- 
complaint  alleged  that  the  deed  had  been 
made  under  an  agreement  by  which  the 
grantee  was  to  pay  an  indebtedness  for  the 
grantor,  and  the  property,  with  certain  other 
property  of  the  grantee,  was  to  be  sold  for 
not  less  than  a  certain  sum,  and  the  grantee, 
after  reimbursing  himself,  was  to  account 
for  the  bahince  to  the  grantor.  It  was  al- 
leged that  the  grantee  had  paid  the  indebt- 
edness, but  had  repudiated  the  agreement, 
and  claimed  the  property  as  his  own,  and  was 
about  to  sell  it  for  less  than  the  stipulated 
amount.  Then  followed  an  offer  to  pay  the 
grantee  the  amount  which  he  had  paid  out, 
but  without  any  allegation  as  to  what  it  was. 
The  prayer  was  for  reconveyance  and  for 
general  relief.  Held,  that  though,  in  the  ab- 
sence of  an  allegation  as  to  the  amount  due 
the  grantee,  the  prayer  for  reconveyance 
could  not  be  granted,  the  pleading  was  suffi- 
cient to  authorise  an  adjudication  determin- 
ing the  character  of  the  transaction. — ^Murphy 
V.  Murphy,  141  Cal.  471,  75  Pac.  60. 


B.    PABTIES   AND   DEBTS   OB   LIABILI- 
TIES SECUBED. 

§  45.    Parties  liable  In  genenO. 

It  is  not  necessary,  to  constitute  a  mort- 
gage, that  it  should  appear  upon  the  face  of 
an  absolute  deed,  with  an  attendant  agree- 
ment for  reconveyance  upon  payment  of  the 
consideration,  with  interest,  that  there  was 
any  personal  obligation  on  the  part  of  the 
mortgagor  to  pay  the  amount  of  the  prin- 
cipal and  interest. — Hickox  v.  Lowe,  10  Oal. 
197. 

Though  a  mortgage  be  illegal  and  void,  it 
does  not  necessarily  follow  that  the  debt  can- 
not be  recovered.--Shaver  v.  Bear  Biver  etc. 
Min.  Co.,  10  Cal.  396. 

Where  a  mortgage  was  given  to  an  infant 
in  compliance  with  the  terms  of  the  will,  a 
voluntary  acceptance  by  the  infant  was  un- 
necessary, since  the  law  compelled  her  accept- 
ance; she  took  under  the  will,  and  was  bound 
by  its  terms.~-Aldrich  v.  WilUs,  55  Cal.  81, 
8 
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1 46.    Debts  sacnrad  In  ganenO. 

Mortgage  by  husband  and  wife  on  home- 
stead or  wife's  separate  property  to  secure 
note  of  husband  is  valid. — Pxeiffer  v.  Biehn, 
18  Cal.  643. 

Note  made  by  firm  of  which  mortgagor  is 
member  is  not  secured  by  mortgage  given  to 
secure  advances  to  him,  though  incorporated 


in  note  evincing  his  indebtedness. — ^London 
ft  S.  F.  Bank  v.  Bandmann,  120  Cal.  220,  225, 
65  Am.  St.  Bep.  179,  52  Pac.  583. 

The  fact  that  the  debt  of  the  son  was  not 
in  writing,  and  was  barred  after  the  lapse  of 
two  years,  cannot  affect  the  obligation  of  the 
mortgagor,  whose  note  and  mortgage  were 
in  writing,  and  were  not  barred  by  Uie  stat- 
ute of  limitations. — Casey  v.  Gibbons,  136  CaL 
368,  68  Pac.  1032. 

(General  mortgage  securing  future  indebted- 
ness held  to  cover  a  balance  due  on  a  debt 
specially  secured  after  exhausting  the  special 
security. — ^Anglo-Californian  Bank  t.  Cerf, 
147  Cal.  384,  81  Pac.  1077. 

A  provision  in  a  mortgage  that  the  mort- 
gagor might  extend  it  for  a  year  from  the 
expiration  of  the  term  thereof  must  be  con- 
strued as  involving  necessarily  the  extension 
of  the  note  secured  thereby.— -Corson  v.  Mc- 
Donald, 3  Cal.  App.  412,  85  Pac.  861. 

Continuance  of  as  security  notwithstand- 
ing changes  in  the  form  of  the  debt 
85  Am.  Dec.  466. 

§47.    Fatnre  advaacea. 

Mortgage  to  secure  future  advances  is  not 
valid  as  against  subsequent  encumbrances  of 
which  mortgage  has  actual  notice,  for  ad- 
vances made  after  such  notice. — ^Tapia  v. 
Demartini,  77  Cal.  383,  387,  11  Am.  St.  Bep. 
288,  19  Pac.  64L 

A  mortgage  securing,  in  addition  to  the  prin- 
cipal sum  named,  "all  further  advances  to  ths 
mortgagor  by  the  mortgagee  that  ma^'  exivt, 
arise,  or  be  contracted  before  the  satim^ctioa 
hereof,"  does  not  cover  a  subsequent  note, 
indorsed  by  the  mortgagor,  and  by  him  trans- 
ferred to  the  mortgagee. — Moran  v.  Garde- 
meyer,  82  Cal.  96,  23  Pac.  6. 

A  mortgage  containing  the  condition  that, 
in  addition  to  the  principal  sum  secured,  it 
shall  be  security  for  "all  further  advances 
to  the  mortgagor  by  the  mortgagee  that  mav 
exist,  arise,  or  be  contracted  before  the  sat- 
isfaction hereof,"  does  not  cover  a  subsequent 
note  given  to  the  mortgagee,  containing  this 
clause:  "This  note  is  secured  by  crop  mort- 
gage, 80  that  the  holder  may  sue  the  mortgag- 
or's executor  without  presenting  the  claim,  as 
provided  by  Code  of  Civil  Procedure,  section 
1500,  in  case  of  claims  secured  by  mortgage. 
Moran  v.  Gardemeyer,  82  Cal.  102,  23  Pac.  8. 

Claim  secured  by  crop  mortgage  cannot  he 
foreclosed  in  whole  or  in  part  as  claim  for 
future  advances  under  terms  of  land  mortgage 
without  showing  that  security  of  crop  mort- 
gage was  deficient. — Moran  v.  Gardemeyer, 
82  Cal.  102, 104,  23  Pac.  8. 

The  refusal  of  the  mortgagee  to  make  prom- 
ised advances  cannot  render  the  mortgage 
wholly  void  and  incapable  of  enforcement; 
but  the  mortgagor,  in  such  case,  can  only  re- 
coup the  actual  damage  shown  to  have  re- 
sulted from  the  breach  of  that  stipulation  in 
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the  eontracty  under  a  pleading  jnstifTing 
snch  reeonpment. — Porter  t.  Lassen  County 
Land  etc.  Co.,  127  Cal.  261,  59  Pac.  563. 

The  mortgagee  is  not  bonnd  to  see  that  ad- 
vances made  by  him  to  be  expended  in  the 
care  and  preservation  of  the  mortgaged  prop- 
erty are  so  expended  by  a  representative  of 
the  corporation  to  whom  the  advances  are 
properly  paid. — Porter  v.  Lassen  County  Land 
ete.  Co.,  127  Cal.  261,  59  Pae.  563. 

A  mortgage,  after  reciting  the  principal 
consideration  for  which  it  was  given,  con- 
tained the  following  clause:  "Also,  to  secure 
the  repayment  to  said  party  of  the  second  part 
of  such  further  advances  as  may  be  made  by 
him  to  or  for  the  use  and  benefit  of  the  party 
of  the  first  part,  and  authorized  and  requested 
by  it,  .  .  .  not  exceeding  thirty  thousand 
dollars."  Following  was  a  provision  that  the 
mortgagee  would  compromise  any  hostile 
claim  against  the  property,  the  costs  thereof 
to  be  covered  by  the  mortgage.  Held,  that 
the  mortgagee  did  not  promise  to  make  a  fur- 
ther advance  of  thirty  thousand  dollars  upon 
simple  demand,  but  agreed  to  advance  such 
sum  within  that  limit  as  might  be  required  to 
compromise  any  hostile  claim  to  the  property. 
Porter  v.  Lassen  County  Land  etc.  Co.,  127 
Cal.  261,  59  Pac.  563. 

In  an  action  against  the  defendant,  who  was 
plaintiff's  agent,  to  recover  a  balance  alleged 
to  be  due  from  defendant,  and  to  compel  a 
reconveyance  of  property  deeded  to  such 
agent,  findings  that  the  deed  was  made  to  se- 
cure the  payment  to  the  defendant  of  moneys 
advanced  and  to  be  advanced  by  him,  and 
that  no  other  sum  tiian  a  specific  balance  of 
moneys  advanced  was  secured  by  the  deed, 
negative  any  claim  of  the  defendant  that 
the  deed  was  intended  to  secure  the  payment 
of  commissions  due  to  the  agent.  Any  in- 
debtedness for  commissions,  not  having  been 
made  by  agreement  a  lien  upon  the  lands,  the 
payment  thereof  cannot  be  made  a  condition 
of  redemption. — De  Leonis  v.  Walsh,  140  Cal. 
175,  73  Pac.  813. 

In  an  action  to  foreclose  a  mortgage  on  the 
separate  property  of  the  wife  given  to  se- 
cure existing  indebtedness,  and  future  ad- 
vances and  indebtedness  between  the  parties, 
and  the  payment  of  encumbrances  by  the 
mortgagee,  which  the  mortgagor  failed  to  pay, 
a  payment  by  the  mortgagee  to  a  lumber 
company,  which  had  furnished  lumber  for  the 
erection  of  a  house  in  the  mortgaged  prem- 
ises prior  to  the  mortgage,  without  the  knowl- 
edge or  consent  of  the  mortgagor  and  which 
the  court  found  was  not  an  advance  under 
the  contract  cannot  be  allowed,  where  there 
was  no  showing  or  finding  of  facts  from  which* 
it  may  be  inferred  that  the  claim  paid  was  a 
lien  or  encumbrance  upon  the  premises,  or  that 
the  wife  was  personally  liable  therefor. — 
Provident  Mut.  Bldg.  ft  Loan  Assn.  v.  Shaffer, 
2  Cal.  App.  216,  83  Pac.  274. 

In  order  that  payment  by  mortgagee  shall 
constitute  an  advancement  within  the  mean- 


ing of  a  clause  of  the  mortgage  securing  ad- 
vancements, such  payment  must  involve  a 
contract  relation. — Provident  Mut.  Bldg.  k 
Loan  Assn.  v.  Shaffer,  2  Cal.  App.  216,  83  Pae. 
274. 

Claim  of  lumber  company  for  furnishing 
lumber  for  house  on  mortgaged  premises  held 
not  an  encumbrance  within  the  meaning  of 
a  clause  of  the  mortgage  authorizing  the  mort- 

figee  to  pay  encumbrances. — Provident  Mut. 
Idg.  k  Loan  Assn.  v.  Shaffer,  2  Cal.  App. 
216,  83  Pac.  274. 

A  mortgage  may  secure  further  indebted- 
ness, otherwise  unsecured,  thereafter  to  arise 
by  virtue  of  contracts  expressed  or  implied 
between  the  parties. — American  Sav.  Bank 
V.  Kemp,  21  Cal.  App.  571,  132  Pac.  617. 

A  mortgage  to  a  savings  bank,  as  security 
for  future  contract  indebtedness  between  the 
parties,  covers  an  excessive  credit  made 
through  mistake  by  the  bank  to  the  mort- 
gagor.— American  l&v.  Bank  v.  Kemp,  21  CaL 
App.  571,  132  Pac.  617. 

A  mortgage  to  secure  "all  moneys  due  or 
hereafter  to  become  due"  to  the  mortgagee 
from  a  third  person  secures  future  loans  and 
advances  as  well  as  existing  indebtedness; 
the  words  "moneys  due  or  hereafter  to  be- 
come due"  are  broader  in  their  scope  than 
the  words  "debts  due  or  hereafter  to  become 
due." — ^Langerman  v.  Puritan  Dining  Boom 
Co.,  21  Cal.  App.  637,  132  Pac.  617. 

Money  borrowed  from  the  mortgagee,  under 
a  mortgage  to  secure  future  advances,  by  a 
committee  of  the  creditors  after  taking  con- 
trol of  its  business  in  order  to  straighten 
out  its  financial  difficulties,  is  secured  by  the 
mortgage. — ^Langerman  v.  Puritan  Dining 
Boom  Co.,  21  Ciu.  App.  637,  132  Pac.  617. 

A  mortgage  to  secure  future  advances  is 
not  invalid  as  between  the  parties,  because 
the  making  of  the  advances  is  left  to  the  op- 
tion for  discretion  of  the  mortgagee. — Langer- 
man  v.  Puritan  Dining  Boom  Co.,  21  Cal.  App. 
637,  132  Pac.  617. 

The  fact  that  a  mortgagee  has  discretion 
in  making  future  advances  does  not  require 
the  mortgage  to  be  interpreted  as  not  covering 
future  advances. — ^Langerman  v.  Puritan  Din- 
ing Boom  Co.,  21  Cal.  App.  637,  132  Pac.  617. 

An  oral  agreement  between  the  mortgagor 
and  the  mortgagee  to  allow  the  mortgage  to 
stand  as  security  for  additional  advances  to 
be  made  bv  the  mortgagee  to  the  mortgagor 
will  be  enforced  in  equitv  when  there  are  no 
intervening  rights  of  tnird  persons  to  be 
prejudiced  thereby. — ^Langerman  v.  Puritan 
Dining  Boom  Co.,  21  Cal.  App.  637,  132  Pac. 
617. 

Evidence  of  intent  that  mortgage  on 
realty  shall  be  security  for  future  ad- 
vances.   Ann.  Cas.   1913C,  561. 

To  secure  future  accounts.  10  Am.  Dec. 
108. 

To  secure  future  advances.  10  Am.  Dec. 
108;  20  Am.  Dec.  658;  116  Am.  Dec. 
690. 
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Validity  and  eonttruetioii  of  mortgage  on 
realty  to  eeenre  tatoie  advaiMM,  Ann. 
Gas.  1918C,  558. 

§  48,    Indemxiity. 

F.  was  an  accommodation  maker  of  certain 
notes  for  the  benefit  of  T.  He  also  assigned 
certain  stock-yard  securities  to  a  third  person 
as  a  pledge  to  secare  said  notes.  T.  then 
execnted  a  mortgage  to  F.  to  indemnify  him 
from  loss  by  reason  of  the  execution  of  the 
notes,  or  wmch  he  might  ever  sustain  by  rea- 
son of  the  assignment  of  the  securities.  F. 
paid  one  of  the  two  notes  to  the  bank  and 
half  of  the  other.  The  stock  securities  had 
meanwhile  depreciated  in  value,  and  a  reas- 
signment of  them  was  tendered  F.  Held,  that 
the  assignment  of  the  stock-yard  securities 
was  a  pledge  which  did  not  divest  the  title 
of  F.,  and  that  he  did  not  sustain  loss  thereby, 
and  upon  the  foreclosure  of  the  mortgage 
given  to  indemnify  him  he  could  recover  only 
the  amount  actually  paid  by  him  on  the  ac- 
commodation notes. — ^Femandes  y.  Tormey, 
121  Cal.  515,  58  Pac.  1119. 

Where  a  mortgage  was  given  to  indemnify 
their  owner  against  loss  resulting  from  the 
pledge  of  certain  securities,  the  fact  that 
they  depreciated  in  value,  and  the  obligors 
became  insolvent,  and  the  assumed  fact  that 
the  delay  of  the  pledgee  to  protect  such  se- 
curities by  suit  caused  the  loss,  in  the  ab- 
sence of  allegation  or  proof  that  such  resulted 
from  the  giving  of  the  pledge,  does  not  charge 
the  mortgagor  with  the  loss. — ^Femandea  y. 
Tormey,  121  Cal.  515,  53  Pac.  1118. 

Where  a  mortgage  was  given  solely  to  in- 
demnify the  mortgagee  from  loss  as  security 
for  the  mortgagor's  obligations,  the  circum- 
stance that  the  mortgage  note  was  absolute 
in  terms  is  unimportant;  and  recovery  is  re- 
stricted to  the  amount  actually  paid  and  loss 
actually  sustained,  with  interest  and  counsel 
fees  to  the  time  a  tender  was^made. — ^Fernan- 
das V.  Tormey,  121  Cal.  515,  53  Pfte.  1119. 

§49.    Extension  to  other  debti  or  liabilities. 

Stipulation  that  mortgagee  in  possession 
shall  pay  another  debt  out  of  proceeds  does 
not  extend  time  of  payment  of  such  debt.^ 
Burton  v.  Bobinson,  51  Cal.  188, 187. 

Stipulation  between  mortgagor  and  mort- 
gagee by  deed  absolute,  that  another  credi- 
tor shall  be  paid  out  of  proceeds,  does  not 
change  or  Umit  liability  of  mortgagor  to  such 
creditor.— Sharps  v.  Amott,  51  Cal.  188. 

Agreement  between  mortgagor  and  mort- 
gagee by  deed  absolute,  that  debt  of  another 
shall  be  paid  out  of  proceeds  of  mine  over 
three  dollars  per  day  does  not  extend  time  of 
payment  of  such  debt.<-^harpe  y.  Amott,  51 
Cal.  188. 

Agreement  that  mortgagee  pay  past  and 
future  taxes  and  include  same  in  security  is 
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In  Civil  Code,  section  2922,  which  provides 
that  "a  mortgage  can  be  created,  renewed  or 
^extended  only  by  writing,"  etc.,  the  term 
"extended"  refers  to  a  broadening  of  the  se- 
eurity  to  cover  additional  advances,  and 
does  not  apply  to  a  mortgage  securing  present 
debt  and  advances  for  which  new  notes  were 
given  after  the  execution  thereof. — ^Ijondon  ft 
San  Francisco  Bank  v.  Bandmann,  120  CaL 
£20,  65  Am.  St.  Bep.  179,  52  Pac.  583. 

Even  if  the  mortgagor  was  a  general  debtor 
of  the  lumber  company,  the  mortgagee  could 
not  claim  a  lien  for  payment  of  the  debt, 
without  the  consent  of  the  mortgagor;  nor  can 
the  mortgagee  buy  up  any  debt  of  the  mort- 
gagor disconnected  from  the  mortgage  or  ths 
premises,  and  hold  the  same  secured  by  the 
mortgage. — Provident  Mut.  Bldg.  ft  Loan 
Assn.  V.  Shaffer,  2  CaL  Appw  218, 83  Pac.  274. 

S5a    Inteiesl 

Probate  act  limiting  interest  to  ten  per  cent 
against  insolvent  estates  does  not  apply  to 
mortgage  as  against  the  land,  in  hands  of  a 
third  party.— Christy  v.  Dana,  42  CaL  174. 

Where  the  interest  upon  the  mortgage  con- 
tract was  paid  by  the  mortgagor  in  accord- 
ance with  his  agreement,  either  directly  or 
by  ratification  of  sales  of  pledged  personal 
property,  the  proceeds  of  which  were  applied 
to  such  payment,  he  thereby  waives  objection 
to  the  invalidity  of  the  contract  for  payment 
of  interest,  and  it  is  too  late  for  him  to  com- 
plain thereof. — London  k  S.  F.  Bank  v.  Band- 
mann, 120  CaL  220,  65  Am.  St.  Bep.  179,  52 
Pac.  583. 

An  averment  in  a  complaint  on  the  fore- 
closure of  mortgages  that  they  provide  'that 
the  plaintiff  may  pay  all  taxes,  Uens^  or  as- 
sessments upon  the  said  property,  and  that  tke 
same  shall  be  repaid  with  interest  thereon 
at  the  rate  of  one  per  cent  per  month,"  falli 
short  of  showing  a  contract  by  which  the 
mortgagor  is  obligated  to  pay  any  taxes  oa 
the  money  loaned  or  on  the  mortgages  gi^en 
therefor,  and  which  is  for  that  reason  unll 
and  void,  under  constitution,  article  XIIL 
section  5,  the  exoneration  from  liability  to 
pay  interest  being  an  affirmative  defense. — 
Bank  of  Ukiah  y.  Beed,  181  Cal.  597,  63  Pac. 
921. 


§51.    Taxes  and 

Mortgage  passes  no  interest  in  mortgaged 
premises  except  for  purposes  of  taxation. — 
MeConnell's  Estate,  In  re,  74  CaL  217,  218, 
15  Pae.  746. 

A  verbal  agreement  that  the  mortgagor 
shall  pay  the  taxes  upon  the  mortgage  is  so 
defense  to  the  demand  for  interest. — Califor- 
nia State  Bank  y.  Webber,  110  CaL  538,  48 
Pac.  1068. 
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Mortgagor  who  has  paid  interest  on  mort- 
gage in  accordance  with  his  agreement,  waives 
objection  to  invalidity  of  contract  requiring 
him  to  pay  taxes  assessed  upon  the  mortgage. 
London  ft  S.  F.  Bank  ▼.  Bandmann,  120  Cal. 
220,  224,  65  Am.  Bt.  Bep.  179,  52  Pac.  583. 

A  request  by  the  mortgagor,  who  executed 
the  mortgage  in  a  representative  capacity, 
that  the  reclamation  assessment  should  be 
paid  by  the  mortgagee,  justified  the  mortgagee 
in  assuming  that  the  request  was  made  in  such 
representative  capacity,  in  behalf  of  the  estate 
and  for  its  preservation,  rather  than  as  re- 
siduary legatee,  and  the  mortgagor,  as  resid- 
uary legatee,  is  estopped  from  disputing  the 
right  of  the  mortgagee  to  make  payment  un- 
der the  request. — Weinreich  y.  Mensley,  121 
CaL  647,  54  Pac.  254. 

§52.    Attorney^  fees. 

Expense  of  mortgagee  in  procuring  title 
and  attorney's  fee  for  foreclosure  may  be 
secured  by  stipulation  in  mortgage.— Christy 
Y.  Dana,  34  Gal.  548,  553. 

If  there  is  no  provision  in  mortgage  for 
payment  of  counsel  fees  for  plaintilp,  in  an 
action  to  foreclose  it,  he  is  not  entitled  to 
such  fees. — Sichel  v.  CarriUo,  42  Cal.  493. 

Counsel  fees  may  be  allowed,  though 
maximum  amount  stipulated  is  left  blank. — 
Alden  v.  Pryal,  60  Cal.  215. 

Where  the  note  evidencing  the  indebted- 
ness  of  the  purchaser  to  the  trustee  provides 
for  the  payment  of  an  attorney's  fee,  reason- 
able fee  may  be  allowed  upon  foreclosure 
of  security.-— Campbell  v.  Freeman,  99  CaL 
546,  34  Pae.  113. 

Where  a  mortgage  provides  that  the  mort- 
gagee may  include  in  the  foreclosure  a  rea- 
sonable attorney  fee,  to  be  fixed  by  the 
court,  the  duty  of  fixing  the  amount  devolves 
upon  the  court,  and  no  testimony  as  to  em- 
ployment or  value  of  services  is  necessary,  if 
it  appears  that  the  attorney  brought  and 
tried  the  suit. — Woodward  v.  iBrown,  119  Cal. 
283,  63  Am.  St.  Bep.  106,  51  Pac.  2,  542. 

Allowance  of  attorneys  fees  in  a  foredos- 
nre  decree  is  error  where  the  mortgage, 
though  providing  for  the  fees,  does  not  pur- 
port to  secure  them. — ^Irvine  v.  Perry,  119 
Cal.   352,  51  Pac.  544,  949. 

Where  a  note  contains  an  agreement  to 
pay  attorneys'  fees,  and  a  deed  was  executed 
to  secure  the  payment  of  the  note,  it  is 
proper  to  make  the  judgment  for  attorneys' 
fees  a  lien  on  the  mortgaged  premises,  since 
the  agreement  lor  attorney's  fees  constituted 
a  part  of  the  note. — County  Bank  of  San  Luis 
Obispo  V.  Ooldtree,  129  Cal.  160,  61  Pac.  785. 

Effect  of  stipulation  for  attorneys'  fees 
in  mortgage  upon  negotiability  of  note 
secured  thereby.  26  L.  B.  A.  (N.  8.) 
S17. 


C.  PBOPEBTY  MOBTGAQED  AND  ES- 
TATES OF  PABTIES  THEBEIN. 

§63.    Property   Indndsd   In   deecriptioii   In 
generaL 

As  to  after-acquired  title.    See  post,  S  55. 

In  the  case  of  a  purchase  money  mortgage 
the  interest  of  the  wife  in  the  premises  is 
bound,  although  she  does  not  join  the  hus- 
band in  the  execution. — ^DeW*olf  v.  Bailey,  1 
Cal.  Unrep.  87. 

Mortgage  upon  flume  or  ditch  not  com- 
pleted, out  projected  and  in  process  of  con- 
struction, covers  whole  work  when  completed, 
if  apt  terms  expressing  that  intent  are  used 
in  instrument. — -union  Water  Co.  y.  Murphy's 
Flat  Pluming  Co.,  22  Cal.  620. 

Mortgage  by  a  tenant  in  common  of  a 
specific  tract  held  in  severalty  only  binds  his 
undivided  interest  in  such  tract. — Mahoney 
V.  Middleton,  41  Cal.  41. 

A  mortgage  upon  the  interest  of  a  mort- 
gagor in  the  estate  of  a  deceased  person  of 
all  her  interest  as  child  and  heir  at  law  of 
the  decedent  includes  whatever  property  the 
mortgagor  took  in  the  estate  as  devisee  un- 
der the  will  of  the  decedent. — Chaffee  v. 
Browne,  109  Cal.,  211,  41  Pac.  1028. 

A  mortgage  held  not  to  have  embraced  cer- 
tain shares  of  stock  held  by  the  mortgagor.— 
Bank  of  VisaUa  v.  Smith,  146  Cal.  398,  81 
Pac.  542. 

After-acquired  personal  property,  effect 
of  upon.  76  Am.  Dee.  723;  109  Am. 
St.  Bep.  510. 

After-acquired  property  of  railway  which 
passes  by.    99  Am.  St.  Bep.  252. 

Mortgage  of  after-acquired  property  and 
of  property  having  only  a  potential  ex- 
istence. 46  Am.  Dec.  712;  109  Adl 
St.  Bep.  510. 

§64.    B«fer«nee  to  iii*pi»  plata^  or  other  In- 
stnunents  or  records. 

Description  of  lots  referring  to  a  map 
which  contains  only  designations  of  blocks 
must  be  made  certain  by  proof  that  mort- 
gagor was  in  possession  of  the  number  of  lots 
specified  in  the  block  referred  to. — Borel  y. 
Donohoe,  64  Cal.  447,  1  Pac.  894. 

A  mortgage  by  a  legatee  of  all  her  inter- 
est in  the  estate  of  the  testator,  executed 
after  distribution,  but  referring  to  the  ad- 
ministration files  and  records  for  a  more  com- 
plete description  of  the  mortgagor's  interest, 
authorised  the  court  to  decree  a  sale  of  land 
which  afterward  vested  absolutely  in  the 
mortgagor  by  reason  of  deeds  of  release  from 
other  legatees  interested  therein.— Chaffee  ▼• 
Browne,  109  Cal.  211,  41  Pae.  1028. 

§56.    Aftar-aoqidred  Fropoily  or  tttlo. 

An  occupant  of  certain  premises  conveyed 
them,  the  pnrehaser  scenting  a  mortgage 
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back  to  Bach  oecnpant  as  security  for  the  pur- 
chase money;  the  conveyance  and  the  mort- 
gage being  simultaneous  acts,  and  both  were 
of  the  premises  in  fee.  The  legal  title  was 
not  at  the  time  in  such  occupant,  and  the  pur- 
chaser afterward  obtained  it,  and  then  exe- 
cuted a  mortgage  to  a  third  person.  Held, 
that  the  title  subsequently  acquired  by  such 
purchaser  inured  to  the  benefit  of  his  mort- 
gagee.— Clark  ▼.  Baker,  14  Gal.  612,  76  Am. 
Dec.  449. 

Where  a  person  acquires  title  to  land  after 
he  has  mortgaged  the  same,  the  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee. — 
Christy  ▼.  Dana,  34  Cal.  548. 

A  mortgage  in  fee  is,  for  the  purposes  of 
the  statute,  wluch  provides  that  if  any  per- 
son shall  convey  any  real  estate  by  convey- 
ance, purporting  to  convey  the  same  in  fee 
simple,  an  estate  subsequently  acquired  by 
the  grantor  shall  pass  to  the  grantee,  a  con- 
veyance in  fee. — ^vallejo  Land  Assn.  v.  Viera, 
48  Cal.  572. 

Title  to  public  land  subsequently  acquired 
by  a  mortgagor  inures  to  the  benefit  of  his 
prior  mortgagee. — Camp  v.  Grider,  62  Cal.  20. 

A  mortgage  purporting  to  convey  in  fee 
all  the  estate,  right,  title,  and  interest  of 
the  mortgagor  in  a  parcel  of  land  operates 
upon  an  interest  and  title  subsequently  ac- 
quired by  the  mortgagor. — Sherman  v.  Mc- 
Carthy, 57  Cal.  507. 

Where  a  mortgage  purports  to  convey  the 
fee,  any  after-acquired  title  by  the  mort- 
gagor inures  to  the  benefit  of  the  mortgagee, 
though  the  title  when  the  mortgage  was  made 
was  in  the  United  States,  and  was  acquired 
by  the  mortgagor  after  foreclosure. — Orr  ▼. 
Stewart,  67  Cal.  275,  7  Pac.  693. 

After-acquired  title  of  mortgagor  inures  to 
mortgagee,  by  operation  of  doctrine  of  rela- 
tion, except  where  it  would  work  injustice. — 
Baum,  In  re,  68  Cal.  238,  239,  9  Pac.  90. 

Circumstances  under  which  mortgage  lien 
attaches  to  after-acquired  property  stated. — 
Mitchell  V.  Amador  Canal  etc.  Co.,  75  GaL 
464,  487,  47  Pac.  246. 

Where  a  mortgage  purports  to  convey  the 
whole  of  a  lot  in  fee,  but  the  mortgagor 
has  made  a  prior  conveyance  of  a  part  of  it 
to  a  third  person  on  condition  that  he  would 
maintain  a  well  and  water  tank  on  the  prem- 
ises, and  the  well  is  afterward  closed  and 
the  tank  removed,  the  mortgagee  who  pur- 
chases at  a  subsequent  sale  under  a  decree 
of  foreclosure  acquires  title  to  the  whole  of 
the  premises  under  Civil  Code,  section  2930, 
which  provides  that  "title  acquired  by  the 
mortgagor  subsequent  to  the  execution  of  the 
mortgage  inures  to  the  mortgagee  as  security 
for  the  debt  in  like  manner  as  if  acquired  be- 
fore the  execution." — Trope  v.  Kerns,  83  Cal. 
553,  23  Pac.  691. 

Subsequent  possession  of  adjoining  tract 
acquired  by  mortgagor  does  not  inure  to  bene- 


fit of  mortgagee. — Staples  y.  May,  87  CaL 
178,  186-188,  25  Pac.  346,  reversed,  8  GaL 
Unrep.  250,  23  Pac.  710. 

A  mortgagor  is  estopped  from  asserting 
the  invalidity  of  his  mortgage,  and  any  after- 
acquired  title  inures  to  the  benefit  of  the 
mortgagee,  though  the  mortgagor  may  have 
had  no  assignable  title  at  the  date  of  the 
mortgage. — Stewart  v.  Powers,  98  CaL  514,  33 
Pac.  486. 

A  pre-emption  claimant,  before  final  proof 
and  payment,  mortgaged  the  claim  to  secure 
the  repayment  of  money  borrowed  to  per- 
fect her  title.  After  she  had  entered  upon 
and  paid  for  the  land,  and  had  received  her 
certificate  of  purchase,  she  conveyed  a  part  of 
the  claim  to  one  H.  Held  that,  as  the  title 
acquired  by  the  pre-emptioner  from  the 
United  States  inured  to  the  benefit  of  the 
mortgagee  when  acquired,  the  conveyance  to 
H.  was  subject  to  the  mortgage. — Stewart  v. 
Powers,  98  Cal.  514,  33  Pac.  486. 

A  mortgage  may  be  given  on  property  to 
be  acquired  by  the  mortgagor  after  the  exe- 
cution of  the  mortgage. — California  Title  Ins. 
etc.  Co.  V.  Pauly,  111  CaL  122,  43  Pac.  586. 

g66.    Sztenaloii  to  othflr  inopity. 

Mortgage  upon  an  undivided  interest  ia 
not  extended  over  whole  land  by  assumption 
of  grantee  of  whole  land  to  pay  it. — ^Abell  v. 
Coons,  7  Cal.  105,  68  Am.  Dec.  229. 

Mortgage  does  not  cover  new  property  not 
in  existence  at  time  of  its  execution. — ^Mit- 
chell V.  Amador  Canal  etc.  Co.,  75  Gal.  464, 
483,  489,  490,  17  Pac.  246. 

On  the  day  that  a  mortgage  was  given  on  a 
specifically  described  tract,  the  owner,  a  min- 
ing company,  executed  a  deed  of  trust  there- 
on to  secure  other  indebtedness.  The  trust 
deed  also  covered  all  lands,  mines,  etc.,  owned 
by  the  company.  It  appeared  that  the  title 
to  an  adjoining  tract  was  in  the  United 
States,  except  that  the  mining  company 
claimed  it,  and  its  claim  to  title  was  recog- 
nized by  its  immediate  neighbors,  though  it 
had  not  extended  its  mining  operations  into 
said  tract,  or  inclosed  it.  Held,  that  the  trust 
deed  did  not  cover  said  tract. — Staples  v. 
May,  87  Cal.  178,  25  Pac.  346,  reversed,  3 
Cal.  Unrep.  250,  23  Pac.  710. 

A  mortgage  of  a  specifically  described  tract 
of  land  in  which  is  a  vein  or  lode  of  metal 
on  which  some  mining  has  been  done,  with 
all  the  mines,  mineraU,  mining  rights,  priv- 
ileges, and  appurtenances  belonging  or  apper- 
taining to  the  same,  does  not  cover  an  unde> 
veloped  portion  of  the  lode  contained  in  land 
adjoining  the  tract  described,  and  in  which 
also  is  the  situs  of  the  lode. — Staples  v.  May, 
87  Cal.  178,  25  Pac.  346,  reversed,  3  CaL 
Unrep.  250,  23  Pac.  710. 

A  mortgage  lien  cannot  be  changed  or  ex> 
tended  by  a  verbal  promise;  and  the  fact 
that  the  other  eotenant  verbally  undertook 
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and  pTomised  to  pay  the  whole  of  the  joint 
mortgage  debt,  can  be  of  no  effeet  to  plaee 
any  burden  upon  his  interest  in  the  land  ad- 
ditional to  that  imposed  upon  it  by  the  writ- 
ten terms  of  the  mortgage;  and  the  recog- 
nition of  a  greater  obligation  than  that 
imposed  by  the  note  and  mortgage  eonld  not 
have  enlarged  or  changed  the  obligations 
created  by  it.— Porter  ▼.  MuUer,  112  Gal.  355, 
44  Pae.  729. 

S  57.    Ap|Nirt«iiMiC6ip  reutv  and  profits. 

A  mortgage  given  upon  a  ditch  or  flume, 
in  process  of  construction,  without  any  special 
proyision,  would  include  all  improvements  or 
fixtures  then  on  the  Une  located  for  the  fiume, 
as  well  as  those  which  might  thereafter  be 
put  thereon. — Union  Water  Go.  v.  Murphy's 
Flat  Fluming  Go.,  22  Gal.  620. 

A  mortgage  of  land,  including  "the  rents, 
issues,  and  profits  thereof,"  is  a  lien  on  the 
crops  growing  on  the  premises. — Montgomery 
V.  Merrill,  65  Gal.  432,  4  Pae.  414. 

Under  Givil  Gode,  section  2926,  providing 
that  a  mortgage  is  a  lien  upon  everything 
that  would  pass  by  a  grant  of  the  property, 
a  mortgage  stipulating  that  ''all  boilers,  en- 
gines, and  fixed  machinery  shall  be  deemed 
to  be  included  in  said  property"  covers  fix- 
tures such  as  soap  kettles,  candle  machines,  a 
gun  metal  digester,  and  a  boiler,  in  the  ab- 
sence of  evidence  aliunde  to  the  contrary. — 
Lavenson  v.  Standard  Soap  Go.,  80  Gal.  245, 
13  Am.  St.  Bep.  147,  22  Pae.  184. 

A  contract  by  which  a  mortgagor  is  to  cut 
bark  from  trees  on  the  mortgaged  land  at 
the  expense  of  the  mortgagee,  who  agrees 
to  sell  it,  and  apply  the  proceeds  in  paying 
the  expenses  and  the  debt  secured  by  the 
mortgage,  the  balance  to  go  to  the  mortgagor, 
is  not  sufficient  to  create  a  lien  on  the  bark, 
after  it  has  been  severed  from  the  trees,  in 
favor  of  the  mortgagee,  and  against  a  pur- 
chaser from  the  mortgagor,  for  value  without 
notice.— Moisant  v.  McPhee,  92  GaL  76,  28 
Pae.  46. 

A  mortgage  of  land*  together  with  all  rents, 
issues,  and  profits  tiiereof,  will  not  create 
a  lien  on  a  crop  subsequently  raised,  where 
it  is  not  executed  in  the  manner  required  for 
the  execution  of  chattel  mortgages,  and  will 
not  affect  a  subsequent  mortgagee  of  the 
crop. — Modesto  Bank  v.  Owens,  121  Gal.  223, 
58  Pae.  552. 

§  6a    Estates  and  Interssts  of  parties  in  gen- 
eral. 

Mortgage  is  not  a  conveyance  of  estate  in 
land,  and  breach  of  conditions  vests  no  title. 
Oodeffroy  v.  Galdwell,  2  Gal.  489,  56  Am. 
Dec.  360. 

Mortgage  is  considered  as  only  the  security 

for  a  debt;  the  estate  remains  that  of  the 

mortgagor  in   the   character  of   owner,   and 

most  eontinne  to  remain  so  with  all  the  inci- 
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dents  of  ownership  until  by  a  foreclosure  and 
sale  a  new  owner  is  substituted.— Guy  v.  Ide, 
6  Gal.  99,  65  Am.  Dec.  490. 

Legal  title  passes  to  mortgagee  and  becomes 
absolute  at  law  upon  breach. — Dewey  v.  Bow- 
man; 8  Gal.  145,  150. 

The  interest  acquired  by  a  mortgagee  is  a 
mere  chattel  interest. — McMillan  v.  Bichards, 
9  Gal.  365,  70  Am.  Dec.  655. 

A  conveyance  by  mortgage  does  not  pass 
the  legal  title  to  the  mortgagee. — ^McMillan 
V.  Bichards,  9  Gal.  365,  70  Am.  Dec.  655; 
Goodenow  v.  Ewer,  16  Gal.  461,  76  Am.  Dec. 
540;  Boggs  v.  Fowler,  16  Gal.  559,  76  Am.  Dee. 
561;  Jackson  v.  Lodge,  86  Gal.  28;  Mack  v. 
Wetzlar,  39  Gal.  247. 

Mortgages  executed  before  the  statute  of 
1851  can  be  taken  out  of  this  principle  and 
treated  as  conveyances  only  when  that  char- 
acter is  essential  to  protect  the  rights  of  the 
mortgagee. — Dutton  v.  Warschauer,  21  Gal. 
609,  82  Am.  Dec.  765. 

The  common-law  doctrine  with  regard  to 
mortgages  does  not  prevail  in  this  state.  The 
mortgage  is  a  mere  lien,  and  the  mortgagee 
has  no  estate  in  the  land  either  before  or  after 
condition  broken. — Dutton  v.  Warschauer,  21 
Gal.  609,  82  Am.  Dec.  765. 

The  mortgagee  has  no  title  or  estate  in  the 
land,  but  only  a  lien  for  the  security  of  the 
debt. — Bludworth  v.  Lake,  33  Gal.  255;  Jack- 
son V.  Lodge,  36  Gal.  28. 

It  is  definitely  settled  in  this  state  that  a 
mortgage  does  not  convey  the  title  to  the 
mortgaged  premises,  but  only  creates  a  lien 
thereon  for  the  security  of  the  mortgage  debt. 
Bludworth  V.  Lake,  33  Gal.  255;  Garpentier 
V.  Brenham,  40  Gal.  221;  Harp  v.  Galahan, 
46  Gal.  222;  Tapia  v.  Demartini,  77  Gal.  383, 
11  Am.  St.  Bep.  288,  19  Pae.  641. 

After  condition  broken  the  legal  title 
passes  to  the  mortgagee. — Mack  v.  Wetzler, 
39  Gal.  247. 

Mortgage  reserving  homestead  right  oper- 
ates only  on  excess  of  value,  though  home- 
stead is  invalid. — Qrogan  v.  Thrift,  58  Gal. 
378. 

Mortgagee  has  no  estate  in  mortgaged 
premises  either  before  or  after  condition 
broken. — McGurren  v.  Garrity,  68  Gal.  566, 
568,  9  Pae.  839. 

Mortgage  conveys  no  estate  in  land,  but 
is  simple  lien  on  property. — Tapia  v.  Demar- 
tini, 77  Gal.  383,  388,  11  Am.  St.  Bep.  288, 
19  Pae.  641. 

Where  a  surviving  partner  mortgages  the 
partnership  property  to  secure  his  individual 
debt,  the  mortgagee  in  foreclosure  acquires 
whatever  interest  in  the  property  the  mort- 
gagor had. — Bamsbottom  v.  Bailey,  124  Gal. 
259,  56  Pae.  1036. 

Estate  of  the  mortgagee  at  common  law. 
7  Am.  Bt.  Bep.  81. 
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Validity  of  mortgage,  other  than  railroad 
mortgagOi  eoTering  after-aeqnired  real- 
ty.   21  L.  B.  A.  (N.  8.)  843. 


§50. 


Under  trnft  deeds. 


See  Ttoit  Deeda 

A  trust  deed  of  real  estate,  taken  by  a  per- 
ion  who  loans  money  to  the  owner,  defeasible 
on  payment  of  the  debt,  is  something  more 
than  a  mortgage.  It  eonveys  the  legal  title 
and  an  interest  in  the  land. — ^Fnquay  v. 
Stickney,   41    Cal    583. 

An  absolute  deed  of  tmst  ia  a  eonreyaiiee 
of  the  property  to  a  trustee  for  the  purpose 
of  selling  it  to  pay  debts,  the  efleet  of  which 
is  to  pass  an  uneonditionsJ  and  indefeasible 
title  to  the  trustee  for  the  purposes  of  the 
trust.— Powell  ▼.  Patison,  100  Cal.  234,  34 
Pac.    676. 

Where  the  owner  of  land  conye^ed  it  by 
deed  of  trust  to  a  third  person,  with  power 
to  sell  the  property  and  pay  the  indebted- 
ness of  the  grantor  to  an  improvement  com- 
pany, and  subsequently  executed  a  deed 
thereof  to  the  improvement  company,  and  a 
contemporaneous  agreement  was  entered  into 
between  the  three  parties  reciting  that  the 
land  was  conveyed  to  the  improvement  com- 
pany with  the  consent  of  the  trustee  to  se- 
cure payment  of  the  indebtedness,  and  pro- 
viding that  as  soon  ae  the  indebtedness  was 
paid  out  of  receipts  of  the  sale  of  the  lands 
the  company  should  deed  the  residue  of  the 
property  remaining  unsold  to  the  grantor, 
such  deed  and  agreement  constitute  a  mort- 
gage with  a  power  of  sale.— Godfrey  v.  Mon- 
roe, 101  Cal.  224,  35  Pac.  761. 

Although  the  title  passes  under  a  trust  deed 
given  to  secure  a  debt,  none  of  the  incidents 
of  ownership  attach,  except  that  the  trustees 
are  deemed  to  have  such  estate  as  will  enable 
them  to  convey. — Sacramento  Bank  v.  Alcorn, 
121  Cal.  379,  53  Pac.  813. 

If  the  giving  of  a  mortgage  to  one  person 
as  security  for  a  debt  due  another  creates 
a  trust,  it  is  not  a  trust  in  relation  to  real 
property,  within  the  meaning  of  the  code  pro- 
visions relating  to  trusts. — Anglo-Calif  omian 
Bank  v.  Cerf,  147  Cal.  384,  81  Pac.  1077. 

A  deed  of  trust  vests  in  the  trustee  the 
legal  title  held  immediately  prior  to  its  exe- 
cution, which  remains  until  the  trust  is  exe- 
cuted or  is  terminated  by  paymeiit. — Weber 
V.  McCleverty,  149  Cal.  316,  86  Pac.  706. 


§60. 


Under  abeolnte  deed  tm  mortgage. 


The  plaintiff  employed  the  defendant  to 
buy  certain  land,  advancing  a  portion  of  the 
purchase  money,  of  which  the  defendant  paid 
the  rest,  and  took  the  deed  in  his  own  name. 
Held,  that  the  defendant  stood  in  the  posi- 
tion of  a  mortgagee  with  a  conveyance  abso- 
ute  on  its  face. — Hidden  v.  Jordan,  21  Cal. 
92. 

Where  the  owner  of  a  tract  of  land  exe- 
cutes an  absolute  deed  of  it  to  another  person 


to  enable  the  other  person  to  mortgage  the 
same  to  raise  money  to  pay  off  liens  against 
it,  the  transaction  is  not  a  mortgage,  but 
passes  the  fee  which  the  grantee  holds  in 
trust  for  the  grantor. — Gree  y.  Butler,  26 
Cal.  595. 

Where  land  is  conveyed  bv  a  deed  ab- 
solute in  form,  but  intended  oy  the  parties 
thereto  as  a  mortgage,  the  grantee  acquires 
no  title  to  the  land  which  can  be  transferred 
or  assigned  without  foreclosure.— Cunningham 
y.  Hawkins,  27  Cal.  603:  Jackson  v.  Lodge, 
36  Cal.  28;  Murdock  v^  Clarke,  3  Cal.  Unrep. 
265,  24  Pac.  272;  90  Cal.  427,  27  Pac.  275; 
Moisant  v.  McPhee,  92  CaL  76,  28  Pac.  46. 

An  instrument  concurrently  executed  by 
the  grantee  in  a  deed  absolute  on  its  face, 
stating  that  the  deed  is  taken  as  security  for 
the  grantor's  note  and  that  the  grantee  will 
indorse  thereon  all  moneys  received  by  him 
from  sales  of  the  land,  and  wO]  reconvey  the 
remainder  after  full  payment  of  the  note,  is 
not  merely  a  mortgage,  but  creates  a  trust 
in  the  grantee's  favor,  and  vests  the  legal 
title  in  the  grantee  during  the  continuance  of 
the  trust. — ^Yance  v.  Lincoln,  38  Cal.  586. 

Where  an  absolute  conveyance  is  given  as 
security  the  mortgagor  retains  the  right  of  re- 
demption only,  the  legal  title  being  in  the 
mortgagee,  and  the  rights  of  mortgagor  and 
mortgagee  are  so  far  mutual  that  when  the 
debt  is  barred  the  right  to  redeem  is  also 
barred. — Espinosa  v.  Gregory,  40   Cal.  58. 

Where  a  mortgage  is  in  the  form  of  a  deed 
absolute,  the  mortgagor  retains  the  right  of 
redemption  only,  legal  title  being  in  the 
mortgagee;  and  the  rights  of  the  parties 
are  so  far  mutual  that  when  the  debt  is 
barred  the  right  to  redeem  is  also  barred. — 
Bispinosa  v.  Gregory,  40  Cal.  58. 

An  absolute  deed,  although  shown  by  parol 
evidence  to  have  been  intended  as  a  mort- 
gage, conveys  the  legal  title. — Hughes  v. 
Davis,  40  Cal.  117. 

Where  a  mortgage  is  in  the  form  of  a 
deed  absolute,  but  the  mortgagee  treats  the 
property  as  his  own,  and  sells  it,  the  mort- 
gagor may  elect  to  affirm  the  sale  and  sue  for 
the  overplus  after  the  payment  of  the  mort- 
gage debt. — Wilber  v.  Sanderson,  43  Cal.  496. 

Deed  intended  as  a  mortgage  does  not 
transfer  title  between  the  parties. — Mabury 
v.  Buiz,  58  Cal.  11,  15. 

Plaintiffs,  whose  property  had  been  sold 
under  a  mortgage  foreclosure,  induced  B. 
to  advance  the  money  to  redeem  it,  and  they 
executed  a  deed  absolute  in  form  to  him;  an 
agreement  being  simultaneously  executed  by 
him  to  sell,  and  by  plaintiffs  to  buy,  the  land 
for  a  certain  sum,  if  paid  at  a  certain  time, 
and  it  being  stipulated  that,  on  the  failure 
of  plaintiffs  to  comply  witn  its  terma,  B. 
should  be  released  from  all  obligations  in  law 
or  in  equity  to  convey  the  property,  and 
should  be  entitled  to  the  immediate  posses- 
sion, and  to  a  strict  foreclosure  of  the  eon- 
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tract.  The  deed  and  agreement  were  re- 
corded. Held,  that  the  deed  was  in  effect  a 
mortgage,  and  snbeequent  parchasers  from  B. 
were  c£ftrged  with  notice  of,  and  took  snbjeet 
to,  plaintiffs'  right  to  a  reconveyance. — 
Baker  t.  i^reman^s  Fand  Ins.  Co.,  79  Cal.  84, 
21  Pac.  357. 

Deed  absolute  given  to  secure  debt  is 
cloud  on  title,  which  grantor  may  remove 
upon  payment  of  debt. — Hall  v.  Arnott,  80 
CaL  348,  354,  22  Pac.  200. 

A  deed  absolute  in  form,  but  which  is 
shown  to  have  been  intended  as  a  mortgage, 
does  not  pass  the  legal  title  to  the  land. — 
Brandt  v.  Thompson,  91  Cal.  458,  27  Pac.  763; 
De  Leonis  v.  Hammel,  1  Cal.  App.  390,  82 
Pac.  849. 

An  absolute  conveyance  of  property  by 
a  debtor  to  his  creditor,  in  trust,  that  he  may 
sell  the  same,  and  out  of  the  proceeds  dis- 
charge the  debt,  is,  in  effect,  only  a  mortgage 
with  a  power  of  sale,  which  the  grantee  may 
treat  as  such;  and,  if  he  proceeds  by  fore- 
closure, his  relation  to  the  property  is  the 
same  as  that  of  a  mortgagee  in  the  fore- 
closure of  an  ordinary  mortgage. — Felton  y. 
lie  Breton,  92  CaL  457,  28  Pac.  490. 

In  an  action  to  quiet  title  to  land  claimed 
by  the  plaintiff  under  a  deed  from  the  de- 
fendant, absolute  on  its  fact,  but  which 
the  defendant  contends  was  intended  as  a 
mortgage,  where  the  evidence  clearly  shows 
vrithout  substantial  conflict  that  the  deed 
was  intended  by  both  parties  as  mere  secur- 
ity for  a  debt,  a  judgment  for  the  plaintiff, 
based  on  a  finding  by  the  court  that  it  was 
not  intended  as  security  for  a  debt,  will  be 
reversed  upon  appeal,  and  the  fact  that  the 
plaintiff  testified  that,  in  his  opinion,  it  was 
not  a  mortgage,  is  immaterial.  That  the  in- 
strument was  a  mortgage  is  a  conclusion  of 
law  from  the  fact  that  at  the  time  it  was 
executed  it  was  intended  merely  as  security 
for  a  debt  of  the  defendant. — Malone  v. 
Boy,  94  Cal.  341,  29  Pac.  712. 

Where  an  absolute  deed  was  held  to  be 
a  mortgage,  in  a  suit  brought  for  that  pur- 
pose, a  judgment  cutting  off  the  mortgagor's 
equity,  unless  he  paid  the  sum  found  due  by 
a  certain  time,  was  erroneous,  since  title  re- 
mains in  the  mortgagor  until  divested  by 
foreclosure  and  sale. — Byrne  v.  Hudson,  127 
Cal.  254,  59  Pac.  597. 

Absolute  deeds,  given  solely  by  way  of 
security  and  consti^ting  in  fact  onlv  mort- 
gages, carry  with  them  no  estate  in  the  land, 
but  create  only  a  lien  thereon  as  incident  to 
the  secured  debt. — Anglo-Califomian  Bank  v. 
Cerf,  147  Cal.  384,  81  Pac.  1077. 

§  61.    Estoppel  of  mortgagor  to  tfispvt*  tttto 
of  mortgagea. 

The  possession  of  public  land,  whether 
taken  for  the  purpose  of  getting  a  pre-emp- 
tion right,  or  any  other  purpose,  or  the  land 
itself  may  be  mortgagea;  and  if  the  mort- 
gagee gets  no  title  tiirongli  the  mortgage, 


this  is  not  an  objection  to  be  raised  by  the 
man  who  makes  it. — ^Whitney  y.  Buckman, 
18  Gal.  536. 

A  mortjB^agor  is  under  obligation,  from  the 
nature  ox  the  mortgage  contract,  to  pre- 
serve the  property  pledged  for  the  purpose  of 
the  original  security,  and,  on  srounds  of  pub- 
lic policy,  to  insure  good  faith,  and  fair 
dealing,  he  is  estopped,  independent  of  cove- 
nants of  warranty,  from  denying  the  exist- 
ence of  the  lien  which  he  has  attempted  to 
create,  or  defeating  its  enforcement  against 
the  property  on  which  it  was  placed,  and 
those  claiming  under  the  mortgagor  are 
equally  estopped. — Clark  v.  Baker,  14  CaL 
612,   76   Am.   Dec.   449. 

Mortgage  of  whole  lot  in  fee  estops  mort- 
gagor from  denying  that  estate  mortgaged 
is  less  than  fee  simple. — Trope  v.  Kerns,  83 
CaL  553,  557,  23  Pac.  691. 


D.    LIEN   AND  PBIOBITT. 

§62.    Katnre  and  ezlstenoe  of  lien  In  gen- 
eral. 

Mortgage  by  one  partner  can  only  api>ly 
to  surplus,  after  partnership  debts  are  paid, 
though  given  for  purchase  money.— Chase  v. 
Steel,  9  Cal.  64. 

Discharge  of  mortgagor  in  insolvency  does 
not  release  liability  under  mortgage.— 
Christy  v.  Dana,  34  Cal.  548. 

A  deed  left  by  a  mortgagor  as  an  escrow, 
to  be  delivered  upon  default  in  payment 
by  him  of  a  sum  fixed  upon  in  satisfaction 
of  all  indebtedness,  does  not  become  opera- 
tive until  default,  and  creates  no  lien  on 
the  land. — McDonald  v.  Huff,  2  CaL  Unrep. 
860,  18  Pac.  243. 

Effect  of  bankruptcy  proceedings  under 
federal  act  on  lien  of  real  property 
mortgage.     Ann.  Cas.  1913E,  850. 

Effect  of  discharge  in  bankruptcy  on 
lien  of  mortgage.  42  L.  E.  A.  (1m.  S.) 
295. 

Effect  on  mortgage  or  debt  secured 
thereby  of  appointment  of  mortgagor 
as  administrator  or  executor  of  mort- 
gagee.   Ann.  Cas.  1912D,  667. 

lien  of,  effect  on  of  sale  under  the 
mortgage.    58  Am.  Dec.  569. 

Marshaling  assets  for  benefit  of  mort- 
gagor.   47  L.  B.  A.  (N.  S.)  302. 

New,  when  may  be  enforced  as  a  con- 
tinuation of  the  lien  of  prior  mort- 
gages.   5   Am.   St.  Bep.   705. 

§  63.    Scope  and  extent  of  lien. 

As  to  lien  on  after-acquired  property.     See 
ante,  1 53. 

As  to  lien  on  after-acquired  title.    See  ante, 
S55. 

The  plaintiff  employed  the  defendant  to 
buy  certain  land,  advancing  a  portion  of  the 
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parehaie  money,  of  whieli  tbe  defendant 
paid  the  rest  and  took  the  deed  in  his  own 
name.  Held,  that  the  defendant  stood  in  the 
position  of  a  mortgagee  with  a  conveyanee 
absolute  on  its  face,  and  that  his  lien  was 
upon  the  whole  land,  and  was  not  confined 
to  an  nndiTided  interest  in  proportion  to  tho 
amount  of  his  own  payment. — Hidden  t.  Jor- 
dan, 21   Gal.  92. 

No  lien  arises  in  favor  of  mortgage  on 
stock  deposited  by  defendant  in  escrow  with 
a  third  person  to  satisfy  the  mortgage,  where 
the  plaintiff  did  not  accept  the  stock  as  se- 
curity, and  where  the  conditions  upon  which 
it  was  deposited  were  never  fulfilled. — 
Sigoumey  v.  Zellerbach,  55  CaL  431. 

Mortgage  of  certain  dams,  ditches  and 
water  rights  will  cover  new  ditch  and  reser- 
voir constructed  to  employ  to  better  advan- 
tage water  rights  mortgaged. — Hungarian 
Hill  Qravel  Min.  Go.  v.  Moses,  58  GaL  168. 

Deed  absolute  given  to  secure  debt  gives 
lien  only  on  property  that  would  have  passed 
if  deed  had  intended  absolute  grant. — Hall 
V.  Amott,  80  Gal.  348,  352,  22  Pac.  200. 

The  severance  of  bark  from  trees  grow- 
ing on  mortgaged  premises,  and  its  removal 
from  the  mortgaged  land,  changes  the  char- 
acter of  the  bark  from  real  to  personal  prop- 
erty, and  frees  it  from  lien  of  the  mortgage; 
and  the  fact  that  the  mortgage  was  by  deed 
absolute  upon  its  face  confers  no  title  or 
right  of  possession  upon  the  mortgagee  to  the 
bark  so  severed  and  removed  by  the  mort- 
gagosv^Moisant  v.  McPhee,  92  Gal.  76,  28 
Pac.  46. 

Where  a  mortgage  provides  for  a  counsel 
fee  on  foreclosure,  but  does  not  provide  that 
it  shall  be  secured  by  the  mortgage,  it  is  not 
a  lien  on  the  land.  Judgment,  135  Gal.  381, 
87  Am.  St.  Eep.  115,  67  Pac.  324,  modified. — 
Loewenthal  v.  Goonan,  135  Gal.  384,  87  Am. 
Bt.  Bep.  115,  67  Pac.  1033,  68  Pac.  303. 

Gontinuance  of  as  security  notwithstand- 
ing changes  in  the  form  of  the  debt. 
85  Am.  Dec.  466. 

§64.    Daratlon  of  Hen. 

As  to  effect  of  running  of  limitation  against 
debt.     See  post,  SS  196,  205. 

Lien  is  extinguished  by  foreclosure  sale. — 
Truebody  v.  Jacobson,  2  Gal.  269. 

Lien  is  extinguished  by  lapse  of  time 
within  which,  under  the  provisions  of  the 
Code  of  Givil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation. — 
'V^'ells  V.  Barter,  56  Gal.  342. 

Lien  of  mortgage  given  to  secure  note  is 
extinguished  by  running  of  statute  of  limi- 
tations against  the  note  before  removal. — 
London  ft  S.  F.  Bank  v.  Bandmann,  120  Gal. 
220,  223,  65  Am.  St.  Bep.  179,  52  Pac.  583. 

Bxtension  of  lien  by  renewal  of  secured 
debt.     See  post,  §§  196,  205. 


§65.    WalTwr  or  lots  of  Uml 

A  mortgage  to-  secure  two  notes,  payabls 
at  different  times,  was  foreclosed  on  the 
nonpayment  of  the  first  note.  This  note  was 
paid  before  the  execution  of  the  sherifTa 
deed.  Held,  that  the  lien  for  the  second  note 
was  not  displaced  by  a  sale  under  junior  en- 
cumbrances in  proceedings  to  which  the 
holder  of  this  note  was  not  a  party. — ^Hocker 
▼.  Beas,  18  Gal.  650. 

A  mortgaged  to  B,  and,  after  B*s  mortgage 
was  barred  by  limitations,  he  mortgaged 
again  to  G,  and  subsequently  indorsed  a  re- 
vival upon  B's  note.  Held,  that  the  revival 
could  not  affect  the  previously  acquired  lien 
of  G.— Lord  V.  Morris,  18  Gal.  482. 

A  house,  when  removed  from  mortgaged 
land,  is  no  longer  subject  to  the  mortgage 
lien.-— Buckout  v.  Swift,  27  Gal.  433,  87  Am. 
Dec.  90. 

If  a  note  secured  by  mortgage  is  after- 
ward so  far  changed  as  to  lose  its  identity, 
the  mortgage  cannot  be  enforced  as  against 
subsequent  encumbrancers. — ^Poett  v.  Steami, 
31  Gai.  78. 

J.  and  B.  agreed  to  sell  A.  certain  lots 
for  part  cash,  the  balance  in  installments  at 
one  and  two  years.  The  contract  provided 
that,  if  A. 'failed  to  pay  either  installment 
when  due,  J.  and  B.  would  be  released  from 
performance,  time  being  of  essence;  but  in 
such  case  it  was  the  duty  of  J.  and  B.  to 
sell  the  lots  at  auction,  and  out  of  the  pro- 
ceeds pay  off  the  amount  still  due  on  tbe 
contract  and  expenses.  A.  went  into  posses- 
sion of  the  lots,  built  a  house  thereon,  and  oc- 
cupied them  for  over  a  year.  Some  montiis 
before  the  first  installment  became  due  A. 
mortgaged  the  lots  to  H.  The  mortgage 
was  duly  recorded.  Subsequently  A.  gave 
possession  of  the  lots  to  D.,  and  request^  J. 
to  make  the  deeds  to  D.,  which  he  did.  Oa 
foreclosure  by  H.,  held,  that  A.  had  a  mort- 
gageable interest  in  tne  lots,  and  that  D. 
took  them  subject  to  the  mortgage,  J.  and  B., 
by  conveying  to  him  on  A's  request,  having 
waived  any  oreach  of  the  contract. — ^Hough- 
ton V.  Allen,  2  Gal.  Unrep.  780,  14  Pac.  64L 

Bemoval  of  fixtures  deprives  mortgagee  of 
his  lien  thereon. — Lavenson  v.  Standard  Soap 
Go.,  80  Gal.  245,  247,  13  Am.  St.  Bep.  147,  22 
Pac.  184. 

That  houses  on  mortgaged  lands  have  been 
removed  into  a  public  street  on  which  the 
land  abuts,  and  not  beyond  the  center  line 
thereof,  does  not  render  their  location  still  oa 
the  land,  so  as  to  be  still  subject  to  the  lien 
of  the  mortgage,  on  the  ground  that  the 
owner  of  land  abutting  on  a  street  owns  the 
land  over  which  the  street  runs  to  the  center 
line  thereof.— Stowell  v.  Waddingham,  100 
Gal.  7,  34  Pac.  436. 

Land  encumbered  by  a  prior  mortgage 
was  conveyed  to  a  trustee  to  sell  and  apply 
the  proceeds  primarily  to  the  payment  of 
the  mortgage  aebt,  and  the  balance  to  three 
unsecured    creditors   of   the   mortgagor.    As 
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to  each  of  such  creditors,  it  was  made  a 
condition  of  the  trust  in  his  favor  that  he 
should  advance  one-third  of  the  sums  neces- 
aary  to  pay  taxes  on  the  land,  and  the  in- 
terest on  the  mortgage  debt.  This  neither 
of  them  did,  and  the  mortgage  was  conse- 
quently foreclosed,  and  a  certificate  of  sale 
was  issued  to  the  mortgagee,  which  was 
subsequently  transferred  to  an  assignee  of 
two  of  the  three  beneficiaries  of  the  trust. 
Held,  that  the  remaining  beneficiary  was 
not  entitled  to  participate  in  any  of  the 
rights  acquired  under  the  certificate  of  sale, 
merely  upon  offering  to  pay  one-third  of  the 
taxes  and  interest  on  the  mortgage,  and  a 
proportionate  part  of  the  amount  necessary 
to  extinguish  the  lien  of  such  certificate, 
and  that  his  relief  was  limited  to  a  redemp- 
'tion  of  the  land  upon  the  payment  of  all 
prior  claims.— Smith  v.  McNutt,  150  Cal. 
769,  106  Pac.  70. 

Waiver  by  mortgagee  of  rights  acquired 
by  foreclosure.     Ann.  Cas.  1913a,  858. 

When  mortgages  may  be  enforced  as  a 
continuation  of  the  lien  of  prior  mort- 
gages. 5  Am.  St.  Bep.  705;  50  L.  B. 
A.  714. 


§66.    Priorities  of  mortgages  In  generaL 

W.,  the  assignee  of  the  mortgagee  of 
premises,  the  buildings  on  whieh  had  been 
destroyed  by  fire,  covenanted  to  waive  his 
lien  in  favor  of  B.,  who  had  agreed  to  ad- 
vance money  to  the  mortgagor  to  rebuild. 
Held,  that  a  contract  for  interest  higher 
than  that  established  by  law,  subsequently 
made  between  B.  and  the  mortgagor,  could 
not  enter  into  the  equity  of  B.'s  claim  for 
said  advance  prior  to  W.'s  mortgage. — (God- 
frey V.  Bogers,  3  Cal.  101. 

T.  ft  Co.  were  in  the  possession  of  certain 
property  under  a  verbal  agreement  of  sale 
from  G.,  and  employed  W.  to  erect  a  build- 
ing upon  it.  Before  the  completion  pt  the 
building,  G.  signed  a  deed  to  the  land,  and 
at  the  same  time  T.  ft  Co.  executed  a  mort- 
gage for  the  purchase  money.  Held,  that 
the  conveyance  and  mortgage  were  but  one 
act,  and  no  prior  lien  on  the  general  prop- 
erty of  T.  ft  Co.  could  have  priority  over 
the  plaintiff's  mortgage. — Guy  v.  Carriere,  5 
Cal.  511. 

A  gave  a  note  and  mortgage  to  B  for 
advances,  then  conveyed  the  land  to  C,  a 
feme  soie,  in  trust  for  her  children,  then 
married  C,  and  with  her  mortgaged  again, 
to  secure  a  note  for  the  amount  of  the 
former  and  fresh  advances,  leaving  the  first 
mortgage  uncanceled,  but  the  note  being 
given  up.  Then  there  were  further  ad- 
vances, the  second  note  and  mortgage  being 
canceled,  and  a  new  one  taken  for  the  whole. 
Held,  that  giving  up  the  note  of  the  first, 
and  canceling  the  second  mortgage,  showed 
no  intention  to  abandon  the  lien  of  the  first 
uncanceled.  The  whole,  being  one  transac- 
tion, shows  an  intention  to  merge  the  former 


in  the  latter  mortgages,  that  the  debtor  need 
not  pay  twice,  but  not  to  pay  or  satisfy  and 
extinguish  the  first. — Birrell  t.  Schie,  9  Gal. 
104. 

A  mortgagee  released  to  two  tenants  in 
common,  and  took  a  mortgage  from  one  who 
had  bought  the  other's  interest,  for  a  less 
sum  and  at  a  different  rate  of  interest. 
There  being  no  clear  evidence  of  fraud,  the 
court  looked  upon  it  as  a  new  and  indepen- 
dent mortgage,  and  therefore  inferior  to  in- 
tervening liens. — Dingman  v.  Bandall,  13 
Cal.  512. 

Mortgagor,  after  disposing  of  mortgaged 
premises  by  deed,  loses  all  control  over  them. 
His  personal  liability  thereby  becomes  sepa- 
rated from  the  ownership  of  the  land,  and 
he  can  by  no  subsequent  act  create  or  re- 
vive charges  upon  the  premises.  He  is  as 
to  the  premises  henceforth  a  mere  stranger. 
And  if,  instead  of  selling  the  premises,  he 
execute  a  second  mortgage  upon  them,  he  is 
equally  without  power  to  destroy  or  impair 
the  efiicacy  of  the  lien  thus  created. — Lord  v. 
Morris,  18  Cal.  482. 

The  mortgagee  of  real  estate  cannot,  by 
virtue  of  the  lien  of  his  mortgage  alone,  cut 
off  the  judgment  creditors  of  the  mortgagor, 
who  have,  by  virtue  of  their  judgments,  ac- 
quired a  lien  on  the  mortgaged  property  sub- 
sequent to  the  mortgage,  from  all  recourse 
upon  the  mortgaged  propierty. — ^Alexander  v. 
Greenwood,  24  Cal.  505. 

C,  a  purchaser  of  certain  lots  of  land, 
caused  his  vendee  to  convey  them  by  deed  in 
form  absolute  to  M.,  the  lender  of  the  pur- 
chase money,  and  built  on  one  of  them  a 
house  for  K.,  his  sister  in  law,  to  whom  he 
was  indebted  on  a  prior  loan,  promising  her 
to  convey  it  to  her  on  his  obtaining  the 
title.  After  she  had  taken  possession,  C. 
borrowed  of  an  insurance  company  a  sum 
with  which  to  pay,  and  did  pay,  M.,  took 
from  M.  a  deed,  and  simultaneously  gave  the 
company  a  mortgage  on  the  lots.  After  C. 
had  paid  the  greater  part  of  the  mortgage 
debt,  and  before  any  accounting  with  K., 
or  price  fixed  with  her  for  her  intended  lot, 
D.,  an  assignee  nf  the  mortgage,  brought  a 
suit  for  its  foreclosure,  making  K.  a  party. 
Held,  that  the  mortgage  was  superior  to  anv 
equity  of  K. — Doe  v.  Culverwell,  35  Cal. 
291. 

A  subsequent  mortgagee  has  no  estate  in 
land  itself  nor  any  lien  upon  the  land,  ex- 
cept subject  to  the  prior  lien;  that  is,  he  has 
a  right  to  be  paid  out  of  the  excess,  whieh  is 
in  effect  a  right  to  redeem,  and  incidentally 
— if  made  a  party  to  a  foreclosure  suit — a 
right  to  defend,  by  pleading  the  statute  of 
limitations,  or  the  invalidity,  in  whole  or  in 
part,  of  tne  plaintiff's  elaim,  or  that  it  is 
paid. — Carpentier  v.  Brenham,  40  Cal.  221. 

Where  two  mortgages  are  executed  and 
delivered  on  the  same  day,  but  recorded  on 
different  days,   no   presumption   arises  from 


6326 


MOBTGAQES,  HI,  V,  |  66a. 


the  mere  fact  of  recording  as  to  their  prior- 
ity.—Walker  ▼.  Buffandeau,  63  Cal.  312. 

Where  a  mortgagor  conveys  his  interest  in 
the  premises  to  his  intended  wife  in  consid- 
eration of  marriage  and  money,  and,  after 
marriage,  substitutes  for  the  previous  mort- 
gage, which  is  canceled,  one  of  larger 
amount,  the  last-named  mortgage  is  void, 
and,  if  the  mortgagee  is  entitled  to  any  re- 
lief, he  should  declare  on  the  previous  mort- 
gage, and  ask  to  have  the  satisfaction  set 
aside  on  the  ground  that  it  was  made  through 
mistake,  accident,  or  fraud. — Klauber  ▼. 
Yigneron,  3  GaL  IJnrep.  795,  32  Pae.  248. 

Where  a  mortgage  was  made  by  its  terms 
to  secure  a  note  of  two  thousand  five  hun- 
dred dollars,  and  such  additional  sums  and 
interest  thereon,  as  might  be  loaned  by  the 
mortgagee  to  the  mortgagor  before  the  dis- 
charge of  the  mortgage,  each  additional  loan 
to  be  evidenced  by  the  promissory  note  of 
the  mortgagor,  and  subseijuently  two  other 
notes  were  given,  aggregating  in  all  the  sum 
of  eleven  thousand  dollars,  which  other  notes 
recited  that  they  were  given  to  evidence  ad- 
vances made  in  accordance  with  the  mort- 
gage, the  fact  that  the  whole  eleven  thou- 
sand dollars  was  a  subsisting  indebtedness 
when  the  mortgage  was  executed  does  not 
constitute  a  material  variance,  or  make  the 
mortgage  as  to  the  other  two  latter  notes 
subject  to  a  judgment  lien  docketed  after 
their  execution.— D'Oyly  v.  Capp,  99  Cal.  153, 
33  Pac.  736. 

A  mortgage  in  terms  given  as  security  for 
the  payment  of  two  thousand  five  hundred 
dollars,  and  "of  such  additional  sums  as  may 
be  loaned  by  said  mortgagee  to  said  mort- 
gagor before  the  discharge"  thereof,  is  ef- 
fective  to  secure  notes  afterward  given  for 
loans  made  before  the  execution  of  the  mort- 
gage, as  against  a  subsequent  judgment  cred- 
itor, who  is  not  prejudiced  by  such  misstate- 
ment  on  the  face  of  the  mortgage. — ^D'Oyly 
V.  Capp,  9&  Cal.  153,  33  Pac.  736. 

A  mortgage  of  land,  with  the  rents,  issues, 
and  profits  thereof,  is  a  lien  on  the  crop 
growing  when  suit  is  begun  to  foreclose,  su- 
perior to  a  junior  chattel  mortgage  on  said 
crop.— Treat  v.  Dorman,  100  Cal.  623,  35  Pae. 
86. 

Where  plaintiff,  in  possession  of  land, 
which  she  held  under  a  recorded  contract  of 
sale,  and  upon  which  there  was  a  lien  for 
the  purchase  price,  agreed  to  sell  the  same 
in  consideration  that  the  vendee  discharge 
said  lien,  and  give  his  notes  to  her  for  the 
payment  of  a  further  sum,  and  that  she  re- 
tain possession  until  they  were  paid,  and  the 
vendee  borrowed  money  from  another,  giving 
him  a  mortgage  on  the  land  therefor,  and 
sum  borrowed  was  paid  to  the  holder  of  the 
first  lien,  who  conveyed  directly  to  the  ven- 
dee, the  mortgage  must  be  postponed  to 
plaintiff's  lien,  the  mortgagee  not  being  en- 
titled to  be  subrogated  to  the  original  lien. 
Austin  V.  Pulschen,  5  Cal.  Unrep.  176,  42 
Pac.  306. 


A  mortgage  upon  a  growing  crop  must  be 
executed  with  the  formalities  prescribed  in 
section  2956  of  the  Civil  Code,  otherwise  it 
is  void  against  a  subsequent  mortgage  of  the 
crop  in  good  faith;  and  a  prior  mortgage  of 
the  land,  together  with  the  "rents,  issues, 
and  profits  thereof,"  whatever  its  effect  may 
be  as  between  the  parties  thereto,  as  a  lien 
upon  all  crops  that  might  thereafter  grow 
upon  the  lano,  it  cannot,  if  executed  only  as 
a  real  estate  mortgage,  prevail  over  a  subse- 
quent properly  executed  chattel  mortgage  of 
the  growing  erop  of  a  subsequent  year.-^ 
Simpson  v.  Ferguson,  112  Cal.  180,  53  Anu 
St.  Bep.  201,  40  Pae.  104,  44  Pae.  484. 

Where  there  was  an  original  mortgage 
upon  the  lands  sold  to  the  land  company, 
which  a  bank  at  the  request  of  the  land 
ccmpany  had  advanced  the  money  to  dis- 
charge, to  which  security  it  was  agreed  that 
the  bank  was  subrogated  and  had  a  "first 
lien"  upon  the  property,  to  the  unpaid  resi- 
due of  which  the  plaintiff  had  succeeded,  he 
is  entitled  by  subrogation  to  enforce  a  "first 
lien"  for  the  residue  out  of  the  unsold  lands. 
His  rights  are  unaffected  by  the  fact  that 
the  security  for  the  bank  passed  through  the 
hands  of  the  trust  company. — Earle  v.  Sunny- 
side  Land  Co.,  150  Cal.  214,  88  Pac.  920. 

As  between  unrecorded  mortgage  and 
judgment.     10  L.  B.  A.  411. 

Efficacy  of  chattel  mortgage  as  against 
real  estate  mortgage.    15  L.  B.  A.  57. 

Mortgages  to  secure  several  notes,  which 
entitled  to  precedence  of  payments. 
38  Am.  Dec.  440. 

Mortgages  of  railways,  subsequent 
claims  which  take  precedence  of.  54 
Am.  St.  Bep.  400;  24  L.  B.  A.  800. 

Kecessity  of  giving  mortgagee  notice  of 
public  improvement.  37  L.  B.  A. 
(N.  S.)  558. 

Of  notes  falling  due  at  different  times 
secured  by  same  mortgage.  24  L.  B^ 
A.  800;  42  L.  B.  A.  (N.  S.)   183. 

Of  unrecorded  mortgage  as  against  pur- 
chaser at  judicial  sale.    21  L.  B.  A.  38. 

Priority  of  railroad  mortgage  over  other 
liens.     9  L.  B.  A.  143. 

Priority  of  claims  against  property  in 
hands  of  receiver  over  mortgage.  41 
L.  B.  A.  (N.  8.)  695. 

Superiority  as  between  special  assess- 
ment for  public  improvement  and  pri- 
vate mortgage.  35  L.  B.  A.  872;  80 
L.  B.  A.  (N.  S.)  769. 

To  secure  several  notes,  which  entitlsd 
to  precedence  of  payment.  88  Am. 
Dec.  440. 


S  Mk    (Morlty  of  mortgage  over  meehniiic^ 
lien. 

One  who  advances  money  to  another  and 
takes  as  security  a  mortgage  on  two  build- 
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ingB,  against  which  several  mechanics'  liens 
have  been  filed  within  the  statutory  period, 
will  be  postponed  as  to  his  security  until 
such  liens  have  been  satisfied. — Ptigh  t. 
Mozley,  164  Gal.  374,  128  Pac.  1037,  1038. 

PrioritT  of  statutory  preference  of  claim 
for  labor  over  pre-existing  mortgage. 
2  L.  B.  A.  (N.  S.)  615. 

§67.    Bona  fide  purchasers  and  purchasers 
with  notice  In  general. 

Where  plaintiffs  father  promised  him  the 
land  in  controversy  if  he  would  move  on  it, 
and  could  make  a  living  out  of  it,  and  dur- 
ing the  possession  of  plaintiff,  and  after  his 
father  had  executed  a  deed  to  him,  which 
was  not  delivered,  his  father  executed  a 
mortgage  on  the  property,  the  possession  of 
plaintiff  was  not  sufficient  to  put  the  mort- 
gagee on  inquiry  as  to  the  extent  of  plain* 
tiff's  claim,  since  plaintiff  possessed  no  equi- 
table right  to  the  land  as  against  his  father, 
in  whom  the  legal  title  rested. — Huntley  ▼. 
San  Francisco  Sav.  Union,  *130  Gal.  46,  62 
Pac.  255. 

Under  Givil  Gode,  section  2950,  providing 
that,  when  a  grant  of  real  estate  purports  to 
be  an  absolute  conveyance,  but  is  intended 
to  be  defeasible  on  the  performance  of  cer- 
tain conditions,  the  grant  is  not  defeated 
or  "affected"  as  against  any  person  other 
than 'the  grantee  or  his  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  a  defeas- 
ance shall  have  been  recorded,  the  recorded 
deed  is,  as  to  one  taking  a  mortgage  from 
the  grantee  without  notice  of  the  unrecorded 
defeasance,  an  absolute  conveyance,  though 
his  mortgage  is  to  secure  a  note,  the  consid- 
eration of  which  consists  of  his  services 
thereafter  to  be  rendered  in  an  action,  and 
he  receives  notice  of  the  defeasance  before 
he  has  performed  services  other  than  to 
make  a  journey  in  connection  with  the  ac- 
tion.—Payne  V.  Morey,  144  Gal.  130,  77  Pac. 
831. 

Title  of  person  who  conveys  property  to 
her  agent  without  consideration,  and  relying 
on  his  fraudulent  representations,  held,  supe- 
rior to  that  of  mortgagees  who  take  with 
knowledge  of  the  agent's  fraud. — De  Leonis 
V.  Hammel,  1  Gal.  App.  890,  82  Pao.  349. 

§68.    Pxiority    of    mortgs^    for    pnrchasa 
monoy. 

B.  bought  the  premises  in  controversy,  and 
executed  a  note  in  part  payment,  which  was 
afterward  transferred  to  the  plaintiff.  Soon 
after  the  transfer  the  plaintiff  loaned  B.  an 
additional  sum,  and  took  his  note  and  a  new 
mortgage  on  the  same  lot,  and  his  interest 
in  another  lot,  and  caused  the  first  mortgage 
to  be  canceled  and  satisfied  of  record.  In  a 
suit  to  foreclose  the  mortgage  the  wife  of  B. 
intervened,  and  claimed  the  premises  as  a 
homestead.  Held,  that  the  land  was  liable 
for  the  remainder  of  the  purchase  money, 
no  matter  to  what  purpose  it  might  be  de- 
voted.— Dillon  V.  Byrne,  5  Gal.  455. 


During  negotiations  for  a  loan,  to  secure 
which  a  mortgage  was  given  to  plaintiff,  it 
became  known  to  plaintiff  that  the  title  to 
the  land  was  in  defendant,  and  that  the  mort- 
gagor was  then  negotiating  for  its  purchase. 
This  purcnase  was  consummated,  and  a  pur- 
chase money  mortgage  executed  by  the  mort- 
gagor to  defendant.  Plaintiff's  mortgage 
was  recorded  before  the  execution  and  record 
of  the  deed  by  defendant  to  the  mortgagor, 
and  before  the  execution  and  record  of  the 
purchase  money  mortgage.  Held,  that  plain- 
tiff must  be  charged  with  knowledge  that 
part  of  the  purchase  money  had  not  been 
paid  when  the  deed  was  executed  to  the  mort- 
gagor, and  that  he  had  notice  of  defendant's 
mortgage,  and  his  mortgage  must  be  post- 
poned to  that  of  defendant. — Montgomery  v. 
Keppel,  75  Gal.  128,  7  Am.  fit.  Bep.  125,  19 
Pac.  178. 

When  vendee,  having  contract  to  purchase 
property,  mortgages  it  as  his,  and  on  ac« 
quiring  title  gives  vendor  mortgage  to  secure 
part  of  purcnase  price,  latter  mortgage  has 
priority.^-Tolman  v.  Smith,  85  GaL  280,  286, 
24  Pac.  748. 

Plaintiff,  who  was  in  possession  of  land 
under  a  contract  of  sale,  agreed  to  sell  the 
same  on  condition  that  the  vendee  discharge 
a  lien  thereon  for  the  price,  which  plaintilTs 
vendor  had  not  fully  paid,  and  pay  an  ad- 
ditional sum  to  plaintiff,  a  part  thereof  in 
cash  and  the  rest  in  notes,  and  that  the  lat- 
ter should  retain  possession  of  the  premises 
as  security  until  the  notes  were  paid.  The 
vendee  borrowed  money  from  another,  whom 
he  already  owed,  giving  him  a  mortgage  on 
the  land  for  the  entire  amount,  and,  after 
paying  off  the  lien  of  the  original  vendors, 
and  the  cash  payment  agreed  to  be  made  to 
plaintiff,  received  deeds  from  the  latter  and 
from  the  parties  whose  liens  he  had  paid,  the 
mortgage  and  deeds  being  all  delivered  on 
the  same  day,  plaintiff  having  no  knowledge 
of  the  mortgage,  and  the  mortgagee  being 
unaware  that  his  mortgagor  had  not  paid 
plaintiff  in  full.  Held,  that  such  mortg^agee 
was  an  encumbrance  in  good  faith,  without 
notice,  and  his  mortgage  superior  to  any  lien 
which  plaintiff  might  have  for  the  payment 
of  the  purchase  money  by  her  vendee. — Aus- 
tin V.  Pulschen,  112  Gal.  528,  44  Pac.  788,  af- 
firming 5  Gal.  Unrpp.  176,  42  Pac.  306. 

A  mortgage  to  cover  a  loan  which  was 
used  to  pay  for  the  property  secured  is  not 
a  purchase  price  mortgage,  within  Givil  Gode, 
section  2898,  giving  such  mortgages  priority 
over  other  liens  subject  to  the  recording  laws, 
unless  the  money  was  loaned  for  the  express 
purpose  of  paying  for  such  property. — Van 
Loben  Sels  v.  Bunnell,  120  Gal.  680,  53  Pac. 
266. 

§69.    Priority  as  affected  by  provisions  of 
mortgage  or  by  agreement. 

A  court  of  equity  will,  as  against  the  mort- 
gagor, correct  a  mistake  in  the  description  of 
the  mortgaged  premises,  as  a  matter  of 
course;    and   a    person   claiming   under    the 
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mortgagor,  mnd  lutying  notiee  of  a  prior  lien 
upon  the  premises,  is  in  no  better  condition 
than  the  mortgagor  himself. — Woodworth  v. 
Guzman,  1  Gal.  203. 

Where  a  mortgage  on  land  is  made  under 
an  express  oral  agreement  that  it  shall  be 
subjeet  to  one  to  be  ffiven  to  D.,  the  fact 
that  it  is  recorded  before  the  mortgage  to 
D.  will  not,  in  equity,  destroy  the  priority 
of  the  latter  as  between  the  immediate  par- 
ties.—Wallace  Y.  McKensie,  104  Gal.  130,  37 
Pac.  859. 

Of  railways,  subsequent  claims  which 
take  precedence  of.  54  Am.  St.  Bep. 
400. 

§  70.    Priority  of  record, 

A  prior  unrecorded  mortgage  has  priority 
of  lien  over  a  subsequent  recorded  mortgage, 
where  the  second  mortgagee  had  notice  of 
the  existence  of  the  first  encumbrance,  and 
this  was  so  as  well  before  as  since  the  en- 
actment of  the  statute  by  which  the  com- 
mon law  was  adopted  in  Galifomia. — Wlood- 
worth  Y.  Gusman,  1  Gal.  208. 

A  mortgage  of  real  property  is  void,  as 
against  a  subsequent  mortgage  of  the  same 
propertY  which  is  first  recorded,  and  is  taken 
in  good  faith  and  for  a  Yaluaole  considera- 
tion and  without  actual  notice  of  the  preced- 
ing mortgage.  This  rule  is  not  affected  by 
Givil  Gode,  section  2937,  prescribing  for  re- 
cording an  allowance  of  one  day  for  every 
twenty  miles  between  the  mortgagee's  resi- 
dence and  the  recorder's  office. — Odd  Fellows' 
Sav.  Bank  v.  Banton,  40  Gal.  603. 

Under  the  statutes  in  force  in  April,  1853, 
which  provided  that  every  conveyance  of 
real  estate,  which  shall  not  be  duly  recorded 
shall  be  void  against  a  subsequent  purchaser 
or  mortgage  for  value  in  good  faith  whose 
conveyance  or  mortgage  shall  be  first  duly  re- 
corded, a  mortgage,  executed  after  a  deed  to 
another  person,  but  recorded  before  it,  has 
priority.— -Emeric  v.  Alvarado,  90  Gal.  444,  27 
Pac.  356. 

Although  a  mortgage  ought  to  state  the 
true  consideration  for  which  it  was  given, 
yet  untrue  recitals,  or  the  omission  to  dis- 
close the  real  nature  of  the  transaction  on 
the  face  of  the  mortgage,  will  not  make  it 
invalid,  unless  someone  has  been  prejudiced 
by  the  misrepresentation,  and  where,  notwith- 
standing such  recitals,  the  mortgage  gives 
such  information  tbat  a  junior  lienholder 
mav  by  inspection  of  the  record,  and  the  ex- 
ercise of  ordinary  diligence,  ascertain  with 
certainty  the  extent  of  the  encumbrance,  and 
the  transaction  is  otherwise  fair,  there  is 
nothing  inequitable  on  enforcing  it  against 
him.— D'Oyly  v.  Gapp,  99  Gal.  153,  33  Pac. 
736. 

A  mortgage  given  to  secure  advances  up  to 
a  certain  sum,  if  duly  recorded,  takes  prece- 
dence of  a  subsequent  attachment,  to  the 
extent  of  any  balance  due  on  such  advances 


up  to  said  sum. — ^Bmnk  of  Oroville  v.  Law- 
rence, 4  Gal.  Unrep.  845,  37  Pae.  936. 

Defendant  agreed  with  A.  to  sell  him  cer- 
tain land,  part  cash,  and  balance  secured  by 
mortgage.  Defendant  went  with  A.  to  a 
notary's  office,  where  a  deed  was  executed. 
While  the  mortgage  was  being  prepared,  A. 
said:  "Let  me  see  that  deed,"  and  took  it 
from  the  table,  and  went^  without  defend- 
ant's knowledge,  to  plaintiff,  from  whom  he 
negotiated  a  loan.  A.  then  returned  to  de- 
fendant, paid  him  the  money,  and  executed 
the  mortgage,  which  defendant  at  once  re- 
corded. Prior  to  this  time,  plaintiff  had  the 
deed  and  A.'s  mortgage  to  her  recorded. 
Held,  that  defendant's  mortgage  was  entitled 
to  priority,  as  there  had  been  no  delivery  of 
the  deed  to  A.  at  the  time  he  negotiated  the 
loan  from  plaintiff. — Gould  y.  Adams,  108 
Gal.  365,  41  Pac.  408,  affirming  Gould  y.  Wise, 
»7  Gal.  532,  32  Pac.  576,  83  Pac.  323. 

Though  Givil  Gode,  section  1214,  prOYidee 
that  every  conveyance  of  realty  is  void  as 
against  a  subsequent  mortgagee  in  good 
faith  whose  conveyance  is  first  recorded,  yet, 
as  section  1217  declares  that  an  unrecorded 
instrument  is  valid  as  to  those  who  have  no- 
tice thereof,  a  second  mortgagee  cannot  claim 
precedence  over  a  prior  unrecorded  mort- 
gage, of  which  he  has  actual  notice  at  the 
time  of  the  execution  of  the  second  mort- 
gage.— Gouttty  Bank  of  San  Luis  Obiapo  y. 
Pox,  119  Gal.  61,  51  Pac.  11. 

Where  B.  conveyed  property  in  trust  for 
plaintiff,  and  the  conveyance  was  duly  re- 
corded, plaintiff's  title  was  superior  to  tbat 
of  a  subsequent  mortgagee  from  B. — Beronio 
Y.  Ventura  Gounty  Lumber  Go.,  129  Gal.  232, 
79  Am.  St.  Bep.  118,  61  Pac.  958. 

The  conveyance  of  the  premises  covered  by 
the  first  mortgage  to  the  mortgagor  who  ex- 
ecuted the  subsequent  mortgage,  though  dated 
prior  to  the  commencement  of  the  action,  if 
not  delivered  or  recorded  until  after  ita  com- 
mencement, is  not  available  as  a  defense  to 
the  action. — Security  Loan  ft  Trust  Co.  ▼. 
Mattern,  131  Gal.  326,  63  Pac.  482. 

§  71.    Kotioe  affecting  priority  in  gtfieraL 

Section  25  of  the  act  concerning  eonvey- 
ances,  making  the  record  of  conveyances 
notice,  is  limited  by  its  terms,  in  its  operation, 
to  subsequent  purchasers  and  mortgagees. — 
Dennis  v.  Burritt,  6  Gal.  670. 

When  the  owner  of  land  contracts  in  writ- 
ing with  two  persons  at  the  same  time  to  ex- 
ecute to  each  a  mortgage  on  the  same,  and 
each  has  knowledge  of  the  agreement  with  the 
other,  and  nothing  is  said  about  priority  of 
mortgages,  the  mortgages  afterward  executed 
stand  upon  an  equality,  although  one  may 
have  been  first  executed  and  recorded. — I>ag- 
gett  V.  Bankin,  31  Gal.  321. 

Declaration  bv  tenant  in  possession  that 
another  owns  the  land  is  siuficient  to  put 
mortgagee  on  inquiry  as  to  an  unrecorded 
conveyance. — ^Bauer  v.  Pierson,  46  Gal.  293. 
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Probate  order  setting  apart  homestead  only 
operates  on  interest  possessed  at  death  of 
husband — is  not  notice  to  bona  fide  purchaser 
of  after-acquired  patent. — Stockton  B.  ft  L. 
Assn.  Y.  Chalmers,  65  Cal.  93,  3  Pac.  101. 

Mortgage  for  future  advances  is  prior  to 
subsequent  mechanic's  lien  to  full  extent  of 
advances  made  hy  mortgage  without  actual 
notice  of  lien. — Tapia  v.  Demartini,  77  Cal. 
383,  387,  388, 11  Am.  St.  Bep.  288,  19  Pac.  641. 

Party  haying  notice  of  existence  of  mort- 
gage is  put  on  inquiry  as  to  whether  it  is 
Said  or  not. — ^Baker  v.  Fireman's  Fund  Ins. 
o.,  79  Cal.  34,  42,  21  Pac.  357. 

Purchaser  with  note  who  sells  to  one  with- 
out notice  and  repurchases  from  latter  is  not 
protected  as  purchaser  from  innocent  pur- 
ehaser.^Huling  v.  Abbott,  86  Cal.  423,  427,  25 
Pae.  4. 

A  deed  of  trust  to  secure  twenty  thousand 
dollars,  and  also  all  further  indebtedness  of 
the  grantor  to  the  third  part^  that  might  be 
contracted  during  the  continuance  of  the 
trust,  not  exceeding  thirty-five  thousand  dol- 
lars, provided  that  on  payment  the  trustees 
should  re  convey  to  the  grantor,  his  heirs  or 
assigns,  and  contained  a  power  of  sale  on 
default.  Held,  that  where  such  grantor  after- 
ward made  an  absolute  reconveyance  to  B., 
and  paid  the  original  debt  secured,  such  deed 
of  trust  afforded  no  security  for  other  sums 
advanced  by  such  third  party  to  the  grantor 
for  the  purposes  stated  therein,  with  actual 
notice  of  such  conveyance,  and  that  a  pur- 
chaser at  the  trustee's  sale  made  on  default  in 
payment  of  such  advances  held  the  title  in 
trust  for  B.— Savings  &  Loan  Soc.  v.  Burnett, 
4  Cal.  Unrep.  701,  37  Pac.  180. 

A  mortgage  lien,  or  one  created  by  a  trust 
deed,  cannot  be  enforced  against  subsequent 
encumbrances,  of  which  the  mortgagee  has 
actual  notice,  for  advances  or  indorsements 
made  or  given  after  such  notice. — Savinss  ic 
Loan  Soe.  v.  Burnett,  106  Cal.  514,  39  rac. 
922. 

On  an  order  of  the  probate  court  made 
under  an  act  enabling  a  husband  and  wife  to 
sell  or  encumber  the  homestead  in  case  the 
other  spouse  becomes  hopelessly  insane,  M. 
conveyed  to  her  brother  a  homestead  de- 
clared on  community  property,  for  a  nominal 
consideration,  that  was  never  paid.  The 
grantee  mortgaged  the  land  to  plaintiff  to 
secure  a  loan,  part  of  which  was  paid  to  M., 
who  reloaned  it  to  her  brother,  the  balance 
being  applied  on  a  former  mortgage  executed 
by  M.  and  her  husband;  and  the  brother  sub- 
sequently conveyed  the  premises,  in  consid- 
eration of  love  and  affection,  to  M.,  subject 
to  plaintiff's  mortgage.  Hela,  that  if  these 
transactions  constitu^d  a  mortgage  by  M.  to 
plaintiff,  through  the  agency  of  her  brother, 
instead  of  a  sale  to  the  latter,  and  was  not, 
therefore,  authorized  by  the  order,  which 
directed  a  sale,  yet  plaintiff's  rights  were  not 
affected,  sin.ce  he  had  neither  actual  nor  con- 
structive notice  that  the  brother  was  not  the 


absolute   owner    of   the   property. — ^Bider   v. 
Began,  114  Cal.  667,  46  Pae.  820. 

Second  mortgagee  with  notice  of  prior  mort- 
gage takes  subject  to  such  mortgage,  though 
second  is  first  recorded. — County  Bank  of  San 
Luis  Obispo  V.  Fox,  119  Cal.  61,  63,  64,  51 
Pac.  11. 

The  mere  description  of  property  in  a  cross- 
complaint  ^  by  the  wife  in  an  action  for  a 
divorce  without  any  prayer  that  alimonv  be 
charged  as  a  lien  thereon,  and  the  mere  filing 
of  a  notice  of  lis  pendens,  without  any  order 
of  the  court,  charging  alimony  as  a  lien  upon 
the  property,  does  not  give  the  alimony  al- 
lowed in  the  cause  anv  priority  over  a  mort- 
gage given  by  the  husband  pendente  lite,  not- 
withstanding actual  notice  to  the  mortgagee 
of  the  pendency  of  the  action  for  divorce  and 
the  claim  of  alimony  therein. — Sun  Ins.  Co.  ▼. 
White,  123  Cal.  196,  55  Pac.  902. 


§72. 


OonstractiTe  notice  In  gen«ral. 


If,  however,  the  recording  act  imports 
notice  to  prior  purchasers  or  mortgagees,  it 
is  but  constructive  notice,  and  insufficient 
to  charge  a  prior  mortgagee  with  fraud  in 
releasing  portions  of  the  mortgaged  premises 
(of  which  part  had  been  sold  after  the  mort- 
gage, but  before  his  release),  retaining  a 
lien  on  the  balance,  so  as  to  justify  a  court  of 
equity  to  set  the  act  aside. — Dennis  v.  Burritt, 
6  Cal.  670. 

An  unmarried  man  executed  mortgages  ou 
realty,  and  after  marrying  executed  a  new 
mortgage  to  persons  who  paid  the  first  mort- 
gages on  their  being  released.  Both  of  the 
mortgages  were  recorded,  and  the  release 
of  the  old  and  execution  of  the  new  mortgage 
were  on  the  same  day.  The  wife  did  not 
sign  the  new  mortgage.  Held  that,  the  mort- 
gages being  recorded,  a  subsequent  purchaser 
from  the  mortgagor  and  his  wife  was  charge- 
able with  notice  of  the  mortgagee's  equitable 
rights,  and  therefore  subject  to  them. — Swift 
V.  Kraemer,  13  Cal.  526,  73  Am.  Dec.  603. 

Under  act  of  1850,  section  25,  providing 
that  a  recorded  conveyance  shall  import 
notice  to  all  persons  of  the  contents,  and  that 
subsequent  purchasers  and  mortgasees  shall 
be  deemed  to  purchase  with  notice,  toe  record- 
ing of  the  conveyance  is  constructive  notice 
to  none  except  subsequent  purchasers  and 
mortgagees,  as  the  persons  alluded  to  are 
those  only  acquiring  interest  as  purchasers 
or  mortgagees. — McCabe  v.  Grey,  20  Cal.  509. 

Begistry  of  mortgage  operates  as  con- 
structive notice. — Christy  v.  Dana,  34  Cal. 
548,  553. 

Civil  Code,  sections  1213-1215,  making  re- 
corded conveyances  constructive  notice  to 
subsequent  bona  fide  purchasers,  and  void  as 
against  them,  unless  recorded,  and  defining  a 
conveyance  as  any  instrument  creating  or  en- 
cumbering any  interest  in  real  property,  in- 
clude mortgages. — Odd  Fellows'  Savings  Bank 
V.  Banton,  46  Cal.  603;  Jones  v.  Marks,  47 
Cal.  242. 
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Where  the  land  described  in  a  mortgage  is 
mistaLenlj  described  as  being  in  another  than 
the  trae  range,  the  record  of  such  mortgage 
does  not  give  constmctiye  notice  of  the  mis- 
take; and  bona  fide  purchasers  of  the  land 
owned  hj  the  mortgagors,  who  paid  their  pur- 
chase money  without  actual  notice  of  the  mis- 
take, are  protected,  and  the  mistake  cannot 
be  corrected  as  against  them. — Davis  t.  Ward, 
100  Cal.  186,  50  Am.  St.  Bep.  29,  41  Pac.  1010. 

The  general  rule  that,  where  words  are 
partly  printed  and  partly  written,  the  written 
words  will  control  inconsistent  printed  words, 
can  have  no  application  to  the  question  of 
constructive  notice  by  the  record  of  a  mort- 
gage, the  record  of  the  certificate  of  acknowl- 
edgpnent  of  which  cannot  show  that  the  cer- 
tificate was  partly  printed  and  partly  written. 
Middlecoff  v.  Henstreet,  135  Cai.  173,  67  Pae. 
768. 


corporation  at  the  time  of  the  sheriffs  deed 
was  prima  facie  evidence  of  its  title. — Cady  ▼. 
Purser,  131  CaL  552,  82  Am.  St.  Bep.  391,  63 
Pac.  844. 


§78. 


PoflsenioiL  M  nottoe. 


*  One  who  takes  a  mortgage  upon  land  in  the 
sole  and  exclusive  possession  of  another  can 
disprove  notice  of  tnat  other's  claim  only  by 
showing  that  he  made  every  proper  inquiry  in 
respect  to  the  rights  of  the  possessor,  and 
failed  to  obtain  information;  but,  to  have 
such  an  effect,  it  must  appear  that  the  posses- 
sion is  open  and  notorious. — Hellman  v.  Levy, 
55  Gal.  117. 

Title  to  land  in  suit  was  in  B.,  who  agreed 
to  convey  to  H.  on  payment  of  balance  of 
price,  and  H.  agreed  to  convey  to  plaintiff 
on  same  condition,  and  gave  her  possession: 
Plaintiff  agreed  to  sell  to  P.  for  five  thou- 
sand five  hundred  dollars,  and  to  convey  on 
payment  of  three  thousand  two  hundred  dol- 
lars, but  was  to  retain  possession  until  full 
payment.  P.  applied  to  defendant  for  three 
thousand  dollars — two  thousand  seven  hun- 
dred dollars  to  pay  balance  to  B.,  and  three 
hundred  dollars  to  pay  plaintiff,  of  whom  he 
informed  defendant  he  was  purchasing.  De- 
fendant procured  an  abstract  to  the  land 
which  showed  the  agreements  to  convey  be- 
tween B.  and  H.,  and  H.  and  plaintiff,  and 
was  informed  by  counsel  that  plaintiff  should 
convey  to  P.  in  order  to  perfect  the  latter's 
title;  and  he  sent  men  to  inspect  the  premises, 
who  found  plaintiff's  husband  in  "apparent*' 
possession,  cultivating  the  land  as  an  em- 
ployee of  P.  Thereafter,  and  on  the  day  be- 
fore the  deeds  were  executed  to  P.  by  B.  and 
plaintiff,  defendant  loaned  P.  the  money  as 
requested,  and  took  a  mortgage  of  the  land. 
Held,  that  defendant  was  not  a  mortgagee 
without  notice  of  plaintiff's  lien  for  the  un- 

gaid  price. — Austin  v.  Pulschen,  4  Cal.  XJnrep. 
88,  39  Pac.  799. 

The  fact  that  the  corporation  whose  prop- 
erty was  mortgaged,  and  subsequently  sold 
and  conveyed  under  execution  by  the  sheriff's 
deed  to  another  party,  held  a  title  by  pre- 
scription, which  was  not  recorded,  cannot 
affect  the  provisions  of  the  recording  act  as 
between  the  mortgagee  and  the  sheriff's 
grantee.    The  possession  of  the  land  by  the 


§74. 


SeooFd  of  mortgmga  tm  notloe. 


A  power  of  attorney  contained  in  a  power 
of  sale  mortgage  need  not  be  recorded  among 
powers  of  attorney  when  the  mortgage  is 
properly  recorded. — ^Pogarty  v.  Sawyer,  23 
Cal  570. 

As  an  instrument  purporting  to  be  a  mort- 
gage, but  not  under  seal,  is  not  entitled  to 
record,  the  record  thereof  does  not  impart 
notice  to  subsequent  purchasers  or  encum- 
brancers.— Bacouillat  v.  Sansevain,  32  CaL 
376;  Bacouillat  v.  Bene,  32  Cal.  450. 

When  the  mortgage  is  recorded,  so  as  to 
give  constructive  notice  to  a  subsequent  pur- 
chaser, there  is  no  need  of  proof  of  actual 
notice  in  an  action  to  enforce  the  mortgage. — 
Christy  v.  Dana,  42  Cal.  174,  175. 

Mortgage  made  in  good  faith  to  cover 
future  advances  is  good  between  parties  and 
against  subsequent  purchasers  or  encum- 
brancers if  properly  recorded. — Tapia  v.  De- 
martini,  77  Cal.  383,  386,  11  Am.  St.  Bep.  288, 
19  Pac.  641. 

When  a  subsequent  mortgage  is  recorded  it 
is  constructive  notice  to  the  world;  and,  as 
against  a  prior  mortgage  which  had  before 
that  time  been  disclutrged  of  record,  it  is, 
in  the  absenee  of  proof  of  actual  notice  of 
a  prior  equity,  to  be  deemed  prior  in  lien. — 
Wittenbrock  v.  Parker,  102  CaL  93,  41  Am. 
St.  Bep.  172,  24  L.  B.  A.  197,  36  Pac.  374. 

Becord  of  subsequent  conveyances  is  not 
constructive  notice  to  prior  mortgagee,  ao  as 
to  prevent  him  from  dealing  in  any  manner 
with  mortgaged  premises;  he  must  have  actual 
notice. — ^Woodward  v.  Brown,  119  Cal.  283, 
296,  63  Am.  St.  Bep.  108,  51  Pac.  2,  542. 

§76w    DefectiTe  record  or  failure  to  record. 

Mortgage  made  anterior  to  passage  of  act 
concerning  conveyances  was  not  recorded  in 
accordance  with  the  provisions  of  the  forty- 
first  section  of  the  said  act.  Held,  that  it  lost 
its  priority  as  against  a  subsequent  purchaser 
without  notice. — Call  v.  Hastings,  3  Cal.  179. 

A  mortgagee  of  a  defendant  in  execution, 
who  has  failed  to  record  his  mortgage  until 
after  the  land  had  been  sold  under  the  execu- 
tion, has  no  lien  or  intervening  rights  as 
against  the  purchaser.  He  can  redeem  under 
the  statute.  If  he  fails  to  do  so,  a  court  of 
equity  will  not  interpose. — Smith  v,  Bandall, 
6  Cal.  47,  65  Am.  Dec.  475. 

A  mortgagee  in  a  mortgage  given  to  secure 
a  pre-existing  debt  is  a  purchjuser  for  a  valu- 
able consideration,  within  the  meaning  of 
that  clause  in  the  statute  of  Calif omioc  con- 
cerning conveyances  which  providea  that 
every  conveyance  of  real  estate  which  shall 
not   have   been   recorded   shall   be   roid    aa 
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against  any  subsequent  pnrehaser  in  ffood 
faith  and  for  a  valuable  consideration,  wnose 
conveyance  shall  have  been  first  duly  re- 
corded, If  it  be  recorded,  and  the  property 
bought  by  the  mortgagee  under  a  foreclosure, 
and  the  proceeds  applied  on  his  decree,  with- 
out notice  of  a  previous  unrecorded  deed,  he 
acquires  a  title  superior  to  that  of  a  grantee 
in  such  unrecorded  deed. — ^Frey  v.  Clifford,  44 
Cal.  335. 

Unrecorded  mortgage  will  prevail  over  sub- 
sequent mortgage  first  recorded  without 
notice,  if  no  value  is  paid. — Withers  v.  Little, 
56  Cal.  370. 

A  mortgage  of  land  erroneously  recorded 
in  a  book  of  "Bills  of  Sale  and  Agreements" 
does  not  give  constructive  notice  to  a  sub- 
sequent purchaser  of  the  land  at  sheriff's  sale. 
Such  purchaser  is  protected,  in  the  absence  of 
actual  notice  of  the  mortgage,  and  has  a  ri^ht 
to  rely  upon  the  absence  of  constructive 
notice  on  the  face  of  the  proper  book  of 
record. — Cady  v.  Purser,  131  Cal,  552,  82  Am. 
St.  Bep.  391,  63  Pac.  844. 


§76. 


Effect  in  genaral. 


Mortgage  made  anterior  to  the  passage  of 
the  aet  of  April,  1850,  concerning  convey- 
ances, was  not  recorded  in  accordance  with 
the  forty-first  provision  of  the  act.  Held, 
that  it  lost  its  priority  as  against  a  subse- 
quent purchaser  without  notice. — Call  v.  Hast- 
ings, 3  Cal.  179. 

Mortgagee  of  unrecorded  mortgage  must 
redeem  from  such  sale  or  lose  his  right;  he 
has  no  lien  as  against  the  purchaser.---Smith 
▼.  Bandall,  6  Cal.  47,  65  Am.  Dec.  475. 

When  a  mortgage  is  executed  to  secure  a 
note  made  payable  in  money  generally,  and  a 
supplement  is  afterward  added,  but  not  re- 
corded, which  makes  the  note  payable  in  gold, 
the  mortgage  can  be  enforced  by  a  sale  for 
gold  as  against  subsequent  encumbrancers 
whose  lien  attached  after  the  addition  of  the 
supplement. — ^Poett  v.  Steams,  31  Cal.  78. 

To  secure  the  price  of  machinery,  the  pur- 
chaser mortgaged  the  machinery  and  the 
leased  land  upon  which  he  placed  it,  which 
mortgage  was  recorded  in  the  records  of 
mortgages  of  real  estate.  Held,  valid  as 
against  a  third  person. — Bovle  Ice  Machine 
Co.  V.  Gk>uld,  73  Cal.  153, 14  Pac.  609. 

An  attachment  is  good  as  against  a  prior 
mortgage  which  was  not  recorded  until  after 
the  attachment. — Beamer  v.  Freeman,  84  Cal. 
554,  24  Pac.   169. 

Subsequent  purchasers  are  not  chargeable 
with  constructive  notice  of  the  contents  of  a 
recorded  mortgage,  under  Civil  Code,  section 
1213,  where  it  has  not  been  transcribed  into 
the  proper  book,  though  the  mortgagor's  title 
exists  only  by  virtue  of  prescription. — Cady  v. 
Purser,  131  Cal.  552,  82  Am.  St.  Bep.  391,  63 
Pac.  844. 


§  77.    Sabsequent  bona  fide  pordiaflen 

or  mortgageee. 

On  the  death  of  the  occupant  of  a  small 
tract  of  unsurveyed  government  land,  the  pro- 
bate court  set  it  apart  as  homestead  for  his 
widow  and  two  children.  Her  second  hus- 
band, who  was  also  guardian  for  decedent's 
children,  obtained  a  United  States  patent  for 
land  including  a  portion  of  the  homestead. 
Held,  that  a  bona  fide  mortgagee  was  not  put 
on  notice  of  any  equitable  claim  of  the 
children  to  the  land.^-Stockton  Building  & 
Loan  Assn.  v.  Chalmers,  65  Cal.  93,  3  Pac. 
101. 

Payment  of  judgment  of  foreclosure  of 
mortgage  may  operate  as  equitable  assign- 
ment to  the  person  who  makes  the  payment, 
although  the  mortgagee  enters  satisfaction  ol 
the  judgment  upon  the  record.  But  the  lien 
of  the  judgment  will  not  be  kept  alive  to  the 
prejudice  of  a  subsequent  bona  fide  purchaser 
of  the  land,  who  had  no  notice  of  the  equities 
of  the  person  who  made  the  payment,  and 
who  purchased  while  it  appeared  of  record 
that  the  judgment  had  been  satisfied  and 
discharged. — Persons  v.  Shaeffer,  65  Cal.  79, 
3  Pac.  94. 

A  mortgage  properly  executed  and  acknowl- 
edged, although  the  certificate  of  acknowledg- 
ment is  defective,  4S  valid  asainst  a  subse- 
quent purchaser  having  knowledge  of  it  as 
recorded,  though  not  of  its  proper  acknowl- 
edgment, where  he  parted  with  no  value,  and 
incurred' no  liability,  except  a  contingent  lia- 
bility which  never  became  fixed. — Hutchinson 
V.  Ainsworth,  73  Cal.  452,  2  Am.  St.  Bep.  823, 
15  Pac.  82. 

Becording  of  deed  absolute  and  separate 
agreement  of  defeasance  constituting  mort- 
gage by  legal  construction  is  notice  to  sub- 
sequent grantee. — Baker  v.  Fireman's  Fund 
Ins.  Co.,  79  CaL  34,  41,  21  Pac.  357. 

An  attaching  creditor  is  not  a  bona  fide 
purchaser  within  the  meaning  of  section  1214 
of  the  Civil  Code,  which  provides  that  an  un- 
recorded mortgage  is  void  only  as  against 
subsequent  purchasers  or  mortgagees,  for 
value  and  in  good  faith,  and  such  creditor 
takes  only  what  interest  the  debtor  has  at  the 
date  of  the  attachment. — Bank  of  Ukiah  v. 
Petaluma  Sav.  Bank,  100  Cal.  590,  35  Pac. 
170. 

The  lien  of  an  unrecorded  mortgage,  given 
to  secure  a  loan  is  created  by  the  mere  execu- 
tion and  delivery  of  the  mortgage,  and  takes 
precedence  over  an  attachment  or  judgment 
lien  obtained  after  its  execution. — Bank  of 
Ukiah  V.  Petaluma  Sav.  Bank,  100  Cal.  590, 
35  Pac.  170. 

Plaintiff  brought  an  action  to  foreclose  a 
mortgage,  making  a  judgment  creditor  of 
the  mortgagor  a  codefendant,  and  judgment 
was  rendered  for  defendants  on  demurrer  to 
the  complaint.  Subsequently  such  codefend- 
ant purchased  the  land  mortgaged  at  execu- 
tion sale.  Held,  that  the  codefendant  made 
such   purchase    with    notice    that   plaintiff's 
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mortgage  was  a  prior  lien.  Judgment,  6  CaL 
Unrep.  653,  64  Fac.  250,  reversed. — Newhall 
y.  Hatch,  134  Cal.  269,  55  L.  B.  A.  673,  66 
Pac.  266. 

Oiril  Code,  section  1158,  declares  that  any 
instrument  in  writing  affecting  the  title  to 
real  property  may  be  recorded;  section  1213 
declares  that  every  conveyance  which  is  re- 
corded as  prescribed  shall  be  constructive  no- 
tice to  subsequent  purchasers,  etc.;  and  by 
section  1215  the  term  "conveyance"  embraces 
every  instrument  in  writins  by  which  the 
title  to  any  real  estate  may  oe  affected;  and 
county  government  act,  section  124  (Gen. 
Laws  1903,  p.  157),  requires  the  county  re- 
corder to  record  the  instruments  in  separate 
books  for  deeds,  mortgages,  and  "other  in- 
struments." Held,  that  where  a  contract  for 
the  sale  of  land  called  for  a  conveyance 
thereof  on  the  full  payment  of  the  purchase 
price,  and  required  the  vendee  to  deposit  a 
deed  in  escrow  in  favor  of  the  vendor,  con- 
veying certain  other  land,  and  required  the 
vendee  to  apply  the  proceeds  of  all  sales  of 
such  land  to  the  payment  of  his  purchase 
money  note,  a  record  of  such  contract  in  the 
volume  of  "covenants"  was  constructive  no* 
tice  to  subsequent  encumbrancers. — ^Kent  v. 
Williams,  146  Cal.  3,  79  Pac.  527. 

§78.    TranjMCtioiu  sabflaquMit  to  mortgage 
affecting  priority. 

A  mortgaged  to  B  and  after  B's  mort- 
gage was  barred  by  limitations  he  mortgaged 
again  to  C,  and  subsequently  indorsed  a  re- 
vival upon  B's  note.  Held,  that  the  revival 
could  not  affect  the  previously  acquired  lien 
of  C— Lord  V.  Morris,  18  Cal.  482. 

Intervening  encumbrancers  cannot  be  af- 
fected by  a  subsequent  agreement  of  a  mort- 
gagor to  pay  the  mortgage  note,  originally 
payable  in  legal  tender  notes,  in  gold. — ^Belloc 
V.  Davis,  38  Cal.  242. 

If  a  mortgage  is  made  upon  land  on  which 
an  earlier  mortgage  is  already  due,  and  sub- 
sequently the  junior  mortgagee  would  enforce 
his  lien,  the  land  having  been  sold  meantime 
in  foreclosure  of  the  senior  mortgage,  the  lat- 
ter will  be  kept  alive  and  deemed  to  be  still 
in  force,  with  the  same  effect  as  though  the 
mortgagor  still  held  the  legal  title. — Carpen- 
tier  V.  Brenham,  1  Cal.  Unrep.  812. 

Mortgage  by  vendee  of  legal  title,  subse- 
quent to  a  contract  of  sale,  is  a  valid  lien, 
subject  to  the  contract. — ^Fish  ▼.  Fowlie,  58 
Cal.  373. 

Such  mortgage  cannot  be  canceled,  without 
payment  of  balance  due  on  the  contract. — 
Fish  V.  Fowlie,  58  Cal.  373. 

Where  an  interlocutory  decree  was  entered 
awarding  a  divorce  to  the  wife  and  the  whole 
of  the  community  property,  and  a  monthly  al- 
lowance for  maintenance,  reserving  the  right 
to  the  wife  to  apply  for  a  supplemental  de- 
cree assigning  her  a  sufficient  amount  for  her 
support  out  of  the  separate  property  of  the 


husband  and  enjoining  the  husband  from  dis- 
posing of  or  encumbering  it,  except  that  lie 
was  permitted  to  carry  on  his  usual  and  or- 
dinary business,  such  decree  did  not  have  the 
effect  to  postpone  thereto  any  portion  of  a 
mortgage  lien  to  secure  a  specified  amount 
previously  executed  by  the  husband  upon  hia 
separate  property,  though  the  amount  was  to 
be  advanced  to  the  husband  from  time  to 
time  by  the  mortgagee,  and  eight  thousand 
dollars  thereof  was  paid  to  him  after  the  en- 
try of  the  decree. — Sun  Ins.  Co.  ▼.  White,  123 
Cal.  196,  55  Pac.  902. 


§79. 


Entry   of  aatlBf  action  of   mort- 


gage. 


Where  a  new  mortgage  is  executed  in  lieu 
of  an  old  mortgage  for  the  same  debt,  the 
execution  of  the  new  and  the  satisfaction 
of  the  old  mortgage  may  be  regarded  as 
simultaneous  acts. — ^DiUon  v.  Byrne,  5  Cal. 
455. 

Where  a  lien  on  land  appears  satisfied  of 
record,  such  satisfaction  will  not  be  treated 
as  an  equitable  assignment  of  the  mortgage 
as  against  a  subsequent  bona  fide  mortgagee. 
Persons  ▼.  Shaeffer,  65  Cal.  79,  3  Pac.  94. 

Partial  release  of  mortgaged  property, 
either  on  margin  of  record  or  in  separate  re- 
corded instrument,  imparts  notice  to  person 
dealing  with  mortgaged  property. — Woodward 
V.  Brown,  119  Cal.  283,  298,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  542. 

§80.    EBtopp^  tbroagli  fraod  or  aegUgenoe 
affecttng  priority. 

On  an  issue  whether  a  mortgagee  released 
property  covered  by  his  mortgage  in  fraud 
of  a  subsequently  recorded  conveyance  of 
the  same,  actual  notice  of  the  conveyance, 
or  such  acts  in  the  premises  as  some  positive 
statute  characterizes  as  fraudulent,  is  neces- 
sary to  be  shown  to  constitute  a  fraud. — 
Dennis  v.  Burritt,  6  Cal.  670. 

Fraud  must  be  clearly  proven  in  connec- 
tion with  part  payment  and  surrender  of  a 
mortgage  to  give  a  new  mortgage  priority 
over  intervening  liens.— Smith  v.  Dall,  13  Cal. 
510,  512. 

Innocent  mortgagee  of  property  fraudu- 
lently conveyed  acquires  valid  lien. — Bandall 
V.  Duff,  79  Gal.  115,  126,  3  L.  B.  A.  754,  19 
Pac.  532,  21  Pac.  610. 

Where  a  mortgagee's  attorney  drew  a  full, 
instead  of  a  partial,  release  of  his  mortgage, 
and  he  executed  it  without  reading,  his  lien 
is  inferior  to  that  of  a  subsequent  mortgagee 
relying  upon  the  record  of  the  release. — Wit- 
tenbrock  v.  Parker,  102  Cal.  93,  41  Am.  St 
Bep.  172,  24  L.  B.  A.  197,  36  Pac.  374. 

Where  the  prior  mortgagee,  by  mistake, 
satisfied  his  mortgage  in  full,  without  read- 
ing the  satisfaction,  this  was  negligence  on 
his  part,  and,  if  he  and  a  subsequent  mort- 
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gagee  were  both  innocent  parties,  the  loss 
resulting  from  the  negligence  of  the  prior 
mortgagor  should  fall  upon  him. — Witten- 
brock  ▼.  Parker,  102  Cal.  93,  41  Am.  St.  Bep. 
172,  24  L.  B.  A.  197,  36  Pac.  374. 

A  person  who  accepts  a  mortgage  which  re- 
cites that  it  is  subject  to  another  mortgage 
on  the  same  property  ia  estopped  and  not 
allowed  to  defeat  or  impair  the  other  mort- 
gage by  denyinff  its  priority  or  yalidity  at 
the  time  he  took  it  to  the  amount  of  it  as 
recited  in  his  own  mortgage. — National  Hard- 
ware Co.  ▼.  Sherwood,  165  Cal.  1,  130  Pac. 
881. 

A  recital  in  a  deed  of  trust  given  to  se- 
cure the  purchase  price  of  land  that  it  is  sub- 
ject to  a  mortgage  for  a  specified  amount 
estops  the  benenciary,  upon  his  succession  to 
the  title  of  the  mortgagor  by  sale  under  the 
trust  deed,  from  asserting,  as  against  the 
purchaser  of  the  note  and  mortgage,  that  the 
full  amount  of  the  note  was  not  advaneed, 
where  the  purchase  was  made  in  reliance 
upon  the  recital. — National  Hardware  Co,  ▼. 
Sherwood,  165  Cal.  1,  130  Pac.  881. 

§81.    Actioiis  to    detennino    and   Mtablldi 
Klgbta. 

Testimony  is  admissible  to  prove  actual  no- 
tice Qf  a  mortgage.— Christy  v.  Dana,  34  Cal. 
548,  553. 

B.  and  S.  purchased  land,  each  contribut- 
ing equally  to  the  purchase  money,  and  the 
conveyance  was  taken  to  B.,  who  with  the 
consent  of  S.  conveyed  the  land  in  trust  to 
secure  a  debt.  Afterward  B.,  without  the 
consent  of  S.,  mortgaged  the  land  to  one  who 
took  without  notice  of  the  trust.  Held,  that 
S.  should  be  postponed  to  the  mortgagee,  who 
had  the  superior  equity. — Salter  ▼.  Baker,  54 
Cal.  140. 

It  may  be  shown  by  parol  that  plaintiff, 
at  the  time  he  advanced  money  on  Ian  I  to 
defendant's  mother,  taking  a  mortgage  there- 
for, knew  that  a  deed  thereof  had  been  exe- 
cuted to  defendant,  and  delivered  in  escrow 
to  take  effect  on  the  grantor's  death,  and  that 
the  consideration  therefor  was  the  payment 
by  defendant  of  taxes  on  said  property  and 
the  support  of  the  grantor  during  her  life. — 
Wittenbrock  v.  Cass,  110  Cal.  1,  42  Pac.  300. 

Recovery  by  plaintiff  in  ejectment  of  prem- 
ises which  he  claims  under  foreclosure  of 
mortgage  cannot  be  defeated  by  one  not  con- 
necting himself  with  the  title,  by  a  showing 
that,  three  years  before  execution  of  the 
mortgage,  the  mortgagor  was  declared  a 
bankrupt  under  the  federal  laws,  and  that 
the  register  in  bankruptcy  then  conveyed  to 
the  assignee  in  bankruptcy  the  bankrupt's 
property — notice  of  the  assignee's  appoint- 
ment not  having  been  published,  and  the 
assignment  to  him  not  having  been  filed  for 
seven  years,  though  Revised  Statutes  of  the 
United  States,  section  5054,  required  imme- 
diate publication  of  the  notice,  and  record- 


ing of  the  assignment  within  six  months; 
and  it  appearing  that  the  mortgagee  never 
had  notice  of  the  bankruptcy  proceedings  till 
after  the  foreclosure,  and  that  nothing  was 
done  by  the  court  or  assignee  in  bankruptcy 
till  nearly  seven  years  after  appointment  of 
the  assignee,  when  he  sold  out  his  claim  to 
the  property,  worth  seven  thousand  dollars, 
for  fifty  dollars,  and  the  mortgagor  having 
till  then  remained  in  undisturbed  possession, 
claiming  the  property  as  his  homestead. — 
Robrecht  v.  Reid,  114  Cal.  356,  46  Pac.  101. 

The  failure  of  the  complaint  of  the  admin- 
istrator to  aver  a  tender  of  the  mortgage 
debt,  or  an  offer  to  pav  the  same,  does  not 
affect  the  cause  of  action  to  have  the  deed 
set  aside  under  which  the  mortgagee  claims 
to  have  acquired  an  absolute  title;  such  re- 
lief, if  granted,  not  being  such  as  to  leave 
the  mortgagee  without  appropriate  remedy. to 
enforce  the  mortgage  debt;  and  it  would  be 
inequitable  to  require  the  administrator  of 
the  deceased  mortgagor  to  make  a  tender  of 
the  amount  due,  which  could  not  be  raised 
upon  the  premises,  whatever  their  value  be- 
fore it  should  b^  determined  that  the  deed 
was  itself  only  a  mortgage. — Bradbury  v. 
Davenport,  114  Cal.  593,  55  Am.  St.  Rep.  92, 
46  Pac.  1062. 

A  grantee  of  a  deed  absolute  on  its  face 
cannot  maintain  ejectment  thereon,  where  his 
grantor  merely  held  the  title  as  security  for 
a  debt  which  the  grantee  paid,  and  at  the 
same  time  executed  a  bond  to  the  original 
mortgagor  in  which  he  agreed  to  convey  if 
the  amount  expended  by  him  was  repaid,  with 
interest,  by  a  specified  time,  since  the  instru- 
ment was  a  mortgage. — Meeker  v.  Shuster,  5 
Cal.  Unrep.  578,  47  Pac.  580. 

In  an  action  to  establish  the  priority  of 
plaintiff's  mortgage  over  another,  executed 
later,  but  recorded  prior  thereto,  it  appeared 
that  on  the  execution  of  the  mortgage  to 
plaintiff  by  the  wife,  who  separately  owned 
the  property,  it  was  left  with  plaintiff's 
agents  for  the  husband's  signature,  and  that 
both  husband  and  wife  thereupon  executed 
a  mortgage  to  their  codefendant,  who  placed 
it  on  record  before  plaintiff's  mortgage  was 
completed.  The  court  found  that  the  defend- 
ant mortgagee,  though  he  had  been  informed 
by  the  husband  that  plaintiff  was  trying  to 
get  him  and  his  wife  to  execute  a  mortgage, 
took  his  mortgage  without  knowledge  of  the 
fact  that  she  had  previously  executed  the 
mortgage  to  plaintiff.  Held,  that  such  find- 
ing was  insufficient  for  the  determination  of 
the  case,  since  under  Civil  Code,  section  19, 
it  was  necessary  also  to  find  whether  he  had 
actual  notice  of  circumstances  sufficient  to 
have  put  him  on  inquiry,  the  prosecution  of 
which  would  have  led  to  a  knowledge  of  the 
existence  of  such  prior  mortgage. — Prouty  v. 
Devin,  118  Cal.  258,  50  Pac.  380. 

A  judgment  declared  a  deed  a  mortgage, 
and  ordered  defendant,  the  grantee,  to  recon- 
vey  on  payment  of  a  certain  sum,  and  di- 
rected that,  unless  the  payment  was  made 
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within  a  certain  time,  the  aetion  should  be 
dismissed.  Held,  that  it  was  no  ground  for 
dismissing  the  aetion  that  prior  to  a  tender 
the  grantor  conveyed  the  proper^  in  fraud 
of  creditors. — Cllne  v.  Bobbins,  6  CaL  Unrep* 
176,  55  Pac.  150. 

One  who,  with  his  wife,  had  given  mort- 
gages on  the  homestead,  falsely  represented 
to  the  mortgagee  that  his  wife  was  dead,  and 
the  mortgagee  consented  to  cancel  the  mort- 
gages, made  an  additional  loan,  and  accepted 
a  mortgage  from  the  husband  alone  on  the 
homestead  and  other  realty.  Held,  in  a  suit 
to  set  aside  the  cancellation  of  the  former 
mortgage,  that  a  decree  setting  aside  the  can- 
cellation, foreclosing  the  homestead  mort- 
gages, and  crediting  such  amount  on  the  hus- 
band's mortgage,  and  canceling  the  latter  so 
far  as  it  covered  the  homestead  premises  was 
proper. — San  Francisco  Mut.  Loan  Assn.  ▼• 
Bowden,  137  Gal.  236,  69  Pac.  1059. 

The  judgment  was  not  insufficient  because 
there  was  no  averment  or  finding  that  the 
mortgagee  had  been  injured. — San  Francisco 
Mut.  Loan  Assn.  v.  Bowden,  137  Cal.  236,  69 
Pac.  1059. 

It  was  not  necessary  that  the  mortgagee, 
before  suing  for  the  cancellation,  should  have 
surrendered  the  mortgage  executed  by  the 
husband  alone,  that  mortgage  including  other 
property  than  the  homestead,  and  beinff  in 
part  to  secure  money  other  than  that  involved 
in  the  homestead  mortgages. — San  Francisco 
Mut.  Loan  Assn.  v.  Bowden,  137  Cal.  236,  69 
Pac.  1059. 


IV.    BIGHTS  AND  UABILITIES  OF  PAR- 


Alteration  of,  after  delivery.  32  L.  B. 
A.  (N.  S.)  289. 

Effect  of  one  spouse  joining  in  the  execu- 
tion of  the  other's  deed  or  mortgage 
to  convey  the  former's  separate  prop- 
erty included  therein.  28  L.  B.  A. 
(N.  S.)  289. 

Estate  of  mortgagee.    4  L.  B.  A.  427. 

Estoppel  of  mortgagee  to  assert  title  or 
interest  in  property  by  concealing  his 
interest  or  representing  title  to  be  in 
another.  48  L.  B.  A.  (N.  S.)  753,  759, 
761,  764. 

Estoppel  of  one  attesting  mortgage  to  as- 
sert title.     3  L.  B.  A.  (N.  S.)  879. 

Injunction  against  cutting  of  timber  by 
mortgagor  or  mortgagee.    43  L.  B.  A. 

(N.  S.)  268. 

Invalidity  of  previous  mortgage,  right  of 
mortgagee  to  assert.  21  Ann.  Cas. 
1165. 

Joining  in  mortgage  on  property  as  a 
waiver  of  prior  lien.  35  L.  B.  A. 
(N.  S.)  348. 

Liability  to  mortgagor  of  mortgagee  who 
agrees    to    procure    fire    insurance    on 


mortgaged   premises  for  failure   prop- 
erly to  insure.    11  Ann.  Cas.  936. 

Marshaling  assets  for  benefit  of  mort- 
gagor.   47  L.  B.  A.  (N.  S.)  302. 

Mortgagee  as  owner  within  mechanics' 
lien  law.    39  L.  B.  A.  (N.  8.)  84. 

Paying  interest  on  forged  mortgage  aa 
estoppel  to  question  the  mortgage.  41 
L.  B.  A.  (N.  S.)  740. 

Bemedies  of  mortgagee  to  reach  surplua 
proceeds  after  judicial  or  other  ule. 
88  Am.  St.  Bep.  359. 

Bemoval  of  mortgaged  property  into  an- 
other state.     70  Am.  Dec.  67. 

Bights  of  mortgagee  as  passing  by  quit- 
claim deed.    Ann.  Cas.  1913C,  366. 

Bight  of  mortgagee  of  property  to  notice 
of  proceeding  to  levy  special  assess- 
ment thereon.    Ann.  Cas.  1912D,  536. 

Bight  of  mortgagee  to  notice  to  redeem 
from  tax  sale.  44  L.  B.  A.  (N.  8.)  669, 
676,  679. 

Bight  of  mortgagee  to  recover  in  direct 
suit  against  mortgagor  taxes  paid  on 
mortgaged  property.     15  Ann.  Cas.  525. 

Bight  of  mortgagee,  who  has  paid  taxes, 
to  maintain  independent  action  against 
mortgagor  for  reimbursement  before  or 
after  foreclosure  of  mortgage.  10  L. 
B.  A.  (N.  S.)  679. 

Bight  of  mortgagee  whose  mortgage  is  as- 
sumed by  a  vendee  as  part  of  the  pur- 
chase price  to  enforce  the  vendor's  lien. 
47  L.  B.  A.  (N.  8.)  189. 

Bight  of  mortgagor  to  enforce  vendor's 
lien  against  vendee  of  property.  Ann. 
Cas.  1914C,  502. 

Bight  of  mortgagor  to  sue  for  injuries  to 
premises  by  third  person.  Ann.  Cas. 
1913A,  652. 

Title  of  mortgagor.    7  L.  B.  A.  275. 


§82.    Possession  or  contro>  of  yraimty   in 
general. 

Possession  by  the  mortgagee  cannot  abridge, 
enlarge,  or  otherwise  affect  his  interest,  nor 
convert  that  which  was  previously  a  security 
into  a  seisin  of  the  freehold. — Nagle  v.  Macy, 
9  Cal.  426;  Dutton  v.  Warschauer,  21  Cal.  609, 
82  Am.  Dec.  765;  Baynor  v.  Drew,  72  Cal.  307, 
309,  13  Pac.  866;  Spect  v.  Spect,  88  Cal.  437, 
440,  22  Am.  St.  Bep.  314,  13  L.  B.  A.  137,  26 
Pac.  203. 

Fraudulent  collusion  to  defeat  rights  of  a 
mortgagor  by  abandonment  of  possession  to 
another,  will  not  be  countenanced. — Keller  t. 
Berry,  62  Cal.  488. 

8o  long  as  a  mortgagee  in  possession  holds 
by  consent  of  the  mortgagor  and,  under  his 
agreement  to  apply  rents  and  profits  to  the 
mortgage   debt,   his   holding  is   not   adverse 
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onder  Code  of  Civil  Procedure,  section  346. — 
Wadleigh  y.  Phelps,  149  Cal.  627,  87  Pac.  93. 

Contribution  among  persona  holding 
lands  affected  by.     16  Am.  Dec.  141. 

Eminent  domain,  remedies  hy  and 
against  mortgagees  in  proceedings  in. 
88  Am.  St.  Bep.  363. 

Impairment  of  value  of  security,  rights 
and  remedies  of  mortgagees  against. 
43  Am.  St.  Bep.  432. 

Injunction  in  favor  of  mortgagee  against 
execution  sale.    30  L.  B.  A.  125. 

Protection  of  rights  of  mortgagee.  7 
L.  B.  A.  631. 

Bight  of  mortgage  creditor  to  question 
validity  of  attachment.  85  L.  B.  A. 
768. 

Bemedies  of  mortgagee.  1  L.  B.  A.  897; 
6  L.  B.  A.  610. 

Bemedy  of  mortgagee  for  injury  to  secur- 
ity.    1  L.  B.  A.  366. 

Bights  of  mortgagee  on  condemnation  of 
premises.     18  L.  B.  A.  113. 

Bight  of  senior  mortgagee  to  disburse- 
ments.   9  L.  B.  A.  678. 

Validity  of  oral  agreement  by  mortgagor 
to  deliver  possession  of  mortgaged 
realty  to  mortgagee.  Ann.  Cas.  1914C, 
926. 

Power  of  mortgagor  to  sell  or  contract 
with  reference  to  mortgaged  property, 
free  from  mortgage.  8  L.  B.  A.  (N. 
S.)  404. 

§83.    Bole  In  OalifornU  dlstiagnifllied  from 
oommon-lAw  rnlo. 

At  common  law  a  mortgage  was  regarded 
as  a  conveyance  of  a  conditional  estate, 
which  became  absolute  upon  breach  of  its 
conditions.  It  gave  to  the  mortgagee,  except 
as  otherwise  provided  by  stipulations  in- 
serted in  the  instrument,  a  right  to  imme- 
diate possession.  Upon  it  he  could  enter 
peaceably  or  support  ejectment. — ^Fogarty  v. 
Sawyer,   17   Cal.   589. 

In  this  state  a  mortgage  does  not,  as  at 
common  law,  give  a  right  of  possession  to  the 
mortgagee  and  hence  from  this  fact  and  the 
difference  between  the  statute  of  limitations 
of  this  and  other  states,  the  decisions  of 
courts  and  other  states  to  the  effect  that  the 
mortgagee  has  a  remedy  on  his  mortgage, 
after  the  note  is  barred,  have  no  application. 
Lord  V.  Morris,  18  Cal.  482. 

§84.    Blgbt  of  mortgagor  to  alienate. 

A  mortgage  or  deed  of  trust  of  the  prop- 
erty of  an  irrigation  district  given  to  secure 
bonds  issued  by  such  district  does  not  sus- 
pend the  absolute  power  of  alienation  of  the 
property  covered  oy  the  mortgage  or  deed 
of  trust,  and  hence  does  not  contravene  sec. 
715,  Cal.  Civ.  Code.— Atlantic  Trust  Co.  v. 
Woodbridge  Canal  &  Irr.  Co.,  86  Fed.  975. 


§  85.    Blgbt  to  possession  in  generaL 

Although  a  mortgagee  can  have  legal  pos- 
session only  after  foreclosure,  after  actual 
possession  for  over  seven  years  he  may  not 
be  dispossessed  by  a  mere  order  of  court. — 
Hidden  v.  Jordan,  1  Cal.  Unrep.  216. 

If  the  owner  of  land  who  is  indebted  to 
another  person  conveys  the  same  to  a  third 
person  in  trust,  and  the  trustee  makes  a 
declaration  of  tne  trust  in  writing,  in  which 
it  is  stated  that  he  holds  the  land  m  trust  to 
sell  the  same  at  the  end  of  sixty  days  and 
apply  the  proceeds  to  the  payment  of  the 
debt  of  the  cestui  que  trust,  unless  within 
said  time  the  cestui  que  trust  finds  a  pur- 
chaser who  will  pay  the  debt  to  the  trustee, 
and  then  to  convey  the  land  to  such  pur- 
chaser upon  such  terms  and  conditions  as  the 
cestui  que  trust  may  dictate,  the  trustee  has 
not  the  right  to  the  possession  of  the  land 
during  the  sixty  days,  nor  afterward. — Tyler 
V.  Granger,  48  Cal.  259. 

A  being  in  possession  of  land  under  a 
state  patent  mortgaged  it,  and  then  delivered 
the  possession  to  his  son,  who,  after  the  com- 
mencement of  a  suit  to  foreclose  (to  which 
he  was  not  made  a  party),  abandoned  the 
possession  to  B,  who  proceeded  to  enter  the 
land  under  the  United  States  homestead  laws. 
Held,  that  B  could  not  withhold  the  posses- 
sion from  the  mortgagee. — Keller  v.  Berry, 
62  Cal.  488. 

Deed  absolute  given  to  secure  debt  gives 
grantee  no  right  to  possession. — Smith  v. 
bmith,  80  Cal.  323,  326,  21  Pac.  4,  22  Pac. 
186,  549. 

A  mortgage,  though  in  the  form  of  a  deed 
absolute,  does  not  give  the  mortgagee  the 
right  of  possession,  and  the  mortgagor  can- 
not be  required  to  pay  the  debt  for  which 
the  security  was  given,  to  enable  him  to  de- 
feat an  action  brought  by  the  mortgagee  to 
gain  possession. — ^Locke  v.  Moulton,  96  Cal. 
21,  30  Pac.  957. 

A  mortgagee  taking  possession  under  void 
foreclosure  as  against  tne  holder  of  the  legal 
title  is  entitled  to  possession  until  the  pay- 
ment of  his  debty  though  barred  by  limita- 
tions.—Burns  V.  Hiatt,  149  Cal.  617,  117  Am. 
St.  Bep.  157,  87  Pac.  196. 

A  purchaser  of  the  property  at  a  foreclos- 
ure sale,  when,  for  any  reason,  the  fore- 
closure proceedings  are  void,  thereby  be- 
comes an  assignee  of  the  mortgage  and  of 
the  debt  thereby  secured,  of  which  the  mort- 
gage is  an  incident,  with  all  the  rights  of 
the  original  mortgagee;  and  where  he  ac- 
quired possession  of  the  premises  peaceably 
and  in  good  faith  under  color  of  such  fore- 
closure proceedings,  he  must  be  deemed  a 
mortgagee  in  possession,  as  against  the 
grantee  of  the  mortgagor  who  was  not  a 
party  to  the  foreclosure,  although  there  was 
no  consent  of  such  grantee  to  the  possession, 
express  or  implied,  and  the  grantee  cannot 
disturb  his  possession  without  paying  the 
debt   (Beatty,   C.  J.,  dissenting). — ^Bums   v. 
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Hiatt,  149  Cal.  617,  117  Am.  St  Bep.  157,  87 
Pae.  196. 

The  case  of  Davenport  ▼.  Tarpin,  43  Cal. 
597,  in  as  far  as  it  holds  that  a  grantee  of 
a  mortgagor  may  recorer  possession  without 
paying  the  mortgage  debt,  is  overruled. — 
Bums  V.  Hiatt,  149  Cal.  617,  117  Am.  St. 
Bep.  157,  87  Pae.  196. 

Mortgagor  in  possession.    7  L.  B.  A.  630. 

—  Dedication  of  land  by  mortgagor. 
31  L.  B.  A.  (N.  S.)  1026. 

—  Effect  of  stipulation  that  mort- 
gagor shall  become  a  tenant.  49  L.  B. 
A.  435. 

■  Infecting  premises  with  contagious 
disease  as  waste.  30  L.  B.  A.  (N.  S.) 
474. 

»^-  Bight  of  mortgagor  of  mining 
claim  to  relocate  same  for  his  own 
benefit.    50  L.  B.  A.  186. 

—  Bight  to  cut  timber  on  mortgagee^ 
land.     8  L.  B.  A.  607. 


Statutory  ihotIbIoiiil 


The  words  "whatever  its  terms*'  in  sec- 
tion 260  of  the  Practice  Act  were  intended  to 
control  the  terms  of  grant,  bargain,  and 
sale,  generally  employed  in  mortgages,  and 
do  not  relate  to  stipulations  for  possession 
or  sale. — ^Pogarty  v.  Sawyer,  17  Cal.  589. 

Practice  Act  of  1851,  section  260,  declares 
that  a  mortgage  shall  not  be  deemed  a  con- 
veyance, whatever  its  terms,  so  as  to  enable 
the  owners  of  the  mortgage  to  recover  pos- 
session of  the  real  property,  without  a  fore- 
closure and  sale.  Held,  that  a  mortgagee 
thereby  lost  his  right  of  entry  considered 
as  a  remedy,  though  his  mortgage  was  exe- 
cuted before  the  passage  of  that  act.^-Skin- 
ner  v.  Buck,  29  CaL  253. 

Mortgagee  has  no  statutory  right  to  pos- 
session.— Spect  y.  Spect,  88  Cal.  437,  440,  22 
Am.  St.  Bep.  314,  13  L.  B.  A.  137,  26  Pae. 

203. 


§87. 


Trustees  imdar  trust  deeds. 


See  Tnu4  Deed. 

Bights  of  trustee  under  trust  deed,  as 
against  grantor,  are  the  same  as  between 
mortgagor  and  mortgagee  with  power  of  sale. 
Tyler  v.  Granger,  48  Cal.  259,  270. 

Under  the  decisions,  trust  deeds,  though 
passing  the  legal  title  to  the  trustees,  are 
practically  little  more  than  a  mortgage,  witl\ 
a  power  to  convey.  They  convey  no  right 
of  possession;  and  the  trustor  may  remain  in 
possession,  and,  until  the  execution  of  the 
trust,  may  sue  to  recover  the  possession, 
even  when  the  trust  deed  is  silent  upon  that 
subject.  He  may  file  his  declaration  of 
homestead,  and  hold  the  premises  against 
creditor  not  secured  by  the  deed  of  trust  or 
other  valid  lien.  He  may  devise  or  transfer 
the  property  subject  to  the  trust,  and  the 


devisee  or  grantee  acquires  a  legal  estate 

against  all  persons  except  the  trustees,  and 
persons  lawfully  claiming  under  them,  when 
the  purpose  of  the  trust  ceases,  the  estate  o{ 
the  trustees  also  ceases.  None  of  the  ind-. 
dents  of  ownership  attach  to  ^e  trust,  ex- 
cept that  the  trustees  are  deemed  to  have 
such  estate  as  will  enable  them  to  convey; 
and  the  trust,  so  limited,  has  all  the  charac- 
teristics of  a  power  in  trust. — Sacramento 
Bank  v.  Alcorn,  121  Cal.  379,  53  Pae.  813. 

The  conveyance  of  lands  by  the  Soutliem 
Pacific  Bailroad  Company,  to  £>.  O.  Mills  and 
Lloyd  Tevis,  in  trust,  to  secure  the  payment 
of  certain  "first  mortgage  bonds,"  in  the 
usual  form  of  a  mortgage,  except  being  to 
trustees,  with  a  condition  of  defeasance,  pro- 
viding, that  upon  the  payment  of  the  bonds, 
"this  indenture  and  the  estate  hereby  granted 
shall  cease  and  determine,"  etc.,  with  a  clause 
reserving  to  the  grantor  the  "sole  and  exclu- 
sive management  and  control"  ol  the  lands, 
and  only  providing  for  an  entry,  foreclosure, 
and  sale  by  the  trustees,  upon  default  and 
subsequent  demand  by  the  bondholders,  is  in 
substance  and  law  a  mortgage  under  the  Cali- 
fornia code;  and  the  right  of  possession  until 
default,  and  a  demand  by  the  bondholders, 
remains  in  the  mortgagor,  or  grantor. — 
Southern  Pae.  B.  Co.  v.  Doyle,  8  Sawy.  60,  11 
Fed.  253. 


§88. 


noder  proTULons  of  mortcrsge  or 


other  agreement. 

Mortgagee  in  possession  under  lease,  or 
agreement  for  a  time,  minr  hold  under  it  un- 
til its  expiration,  and  anerward  until  debt 
is  paid. — ^Johnson  ▼.  Dopkins,  3  Cal.  391. 

If  mortgage  confers  no  right  of  possession, 
entry  under  it  can  give  none.  It  does  not 
change  the  relation  of  debtor  and  creditor, 
or  impair  the  estate  of  the  mortfi;agor,  but 
leaves  the  parties  exactly  as  they  stood 
previous  to  such  possession. — Nagle  v.  Macy, 
9  Cal.  426. 

Possession  taken  by  the  consent  of  the 
owner,  or  by  contract  with  him,  may  confer 
rights  as  against  third  parties,  but  they  are 
independent  and  distinct  from  any  rights 
springing  from  the  mortgage,  from  which 
they  derive  no  support. — Johnson  v.  Sher- 
man, 15  Cal.  287,  76  Am.  Dec.  481. 

Mortgagee  in  possession  by  agreement 
holds  in  subordination  to  title  of  mortgagor 
until  redemption  by  mortgagee  is  refused. — 
Cunningham  v.  Hawkins,  24  CaL  403,  85  Am. 
Dec.  73. 

Provision  for  possession  of  mortgagee  in 
case  of  default  does  not  conflict  with  in- 
dependent provision  for  right  of  foreclosure. 
Stevens  v.  De  Cardona,  53  Cal.  487. 

A  stipulation  in  a  mortgage  that  in  casQ 
of  default  in  the  payment  of  the  interest 
upon  the  note,  secured  bv  the  mortgage,  on 
or  before  the  fifth  day  of  any  month,  to  the 
agent  of  the  mortgagee,  the  agent  should 
take  charge  of  the  mortgaged  premises,  eol- 
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lect  tlie  rents,  deduct  interest,  and  pay  the 
excoBB  to  the  mortgagor,  does  not  conflict 
with  a  previous  stipulation  in  the  same  mort- 
gage, that  in  default  of  payment  of  interest 
for  a'  period  of  sixty  days,  the  mortgagee 
might,  at  his  option,  consider  the  principal 
sum  due  and  foreclose. — Stevens  ▼.  De  Car- 
dona,  53  Cal.  487. 

Where  it  is  agreed  between  a  mortgagor 
and  a  mortgagee  that  the  latter  shall  take 
possession  of  the  mortgaged  premises,  and 
that  a  designated  asent  shall  be  employed 
thereon  at  a  specified  salary,  the  mortgagee 
is  entitled  to  an  allowance  for  money  paid  to 
such  agent  at  the  agreed  rate,  or  to  a  pro- 
portionate part  thereof  where  the  agent  is 
employed,  not  only  upon  the  mortgaged  prem- 
ises, but  also  in  private  business  of  the  mort- 
gagee.— ^Murdoch  ▼.  Clarke,  59  Cal.  683. 

Mortgagor  may  ^ve  mortgagee  right  to 
possession  at  any  time,  even  by  parol  agree- 
ment.—^pect  V.  Spect,  88  Cal.  437,  440,  22 
Am.  St.  Bep.  314,  13  L.  B.  A.  137,  26  JPac. 
203. 

Finding  that  mortgagee  required  mortgagor 
to  pay  taxes  on  land  without  diminution  of 
amount  bv  reason  of  mortgage,  but  not 
showing  tnat  agreement  to  do  so  was  part 
of  mortgage  contract,  does  not  establish  con- 
tract on  violation  oi  constitution  and  make 
interest  uncollectible. — London  etc.  Bank  v. 
Bandmann,  120  Cal.  220,  224,  65  Am.  St, 
Bep.  179,  52  Pac.  583. 

f89.    Blglita   and   dutlea  of   mortgagee  In 
poacewion,  in  gonoraL 

Mortgagee  in  possession  is  not  a  naked 
trustee  or  agent,  but  a  quasi  owner. — Ben- 
ham  ▼.  Bowe,  2  CaL  387,  408,  56  Am.  Dee. 
342. 

Nor  does  possession  under  the  mortgage 
affect  the  nature  of  the  mortgagor's  interest;, 
it  does  not  change  the  relation  of  debtor 
and  creditor,  or  impair  the  estate  of  the 
morfgagor,  but  leaves  the  rights  and  inter- 
ests of  the  parties  exactiy  as  they  existed 
previously. — ^Johnson  ▼.  Sherman,  15  Cal.  287, 
76  Am.  Dee.  481. 

The  interest  of  the  mortgagee  is  not  en- 
larged or  affected  by  the  fact  that  he  is  in 
possession  under  the  mortgage. — Dutton  v« 
Warschauer,  21  Cal.  609,  82  Am.  Dee.  765. 

The  entry  of  the  mortgagee  into  the  x>os- 
session  of  the  mortgaged  premises  cannot,  as 
between  him  and  the  mortgagor,  extend  the 
time  allowed  by  the  statute  for  the  enforce- 
ment of  the  mortgage.-— Cunningham  v.  Haw- 
kins, 24  Cal.  403,  85  Am.  Dee.  73. 

Possession  given  to  mortgagee  is  special 
security,  distinct  and  separate  from  mortgage, 
and  right  to  retain  it  is  independent  and  dis- 
tinct from  right  to  foreclose.— Spect  v.  Spect, 
88  Cal.  437,  440,  441,  22  Am.  St.  Bep.  314,  13 
L.  B.  A.  137,  26  Pac.  203. 

Mortgagee  in  possession  may  retain  pos- 
session until  debt  is  paid,  though  barred  by 
YI  OsL  IMsMt— 897 


limitations.— Speet  v.  Speety  88  Cal.  437,  441- 
446,  22  Am.  St.  Bep.  314,  13  L.  B.  A.  137,  86 
Pac.  203. 

If  a  mortgagor,  either  by  his  tacit  or  ex- 
press consent,  allows  the  mortgagee  to  en- 
ter into  the  possession  of  the  mortgaged 
premises  as  additional  security,  the  mortgagee 
thereby  acquires  the  right  to  retain  posses- 
sion as  long  as  the  indebtedness  secured  by 
the  mortgage  remains  unpaid — a  right  addi- 
tional to,  and  independent  of,  his  right  to 
foreclose,  and  which  is  not  extinguished  or 
affected  by  the  fact  that  an  action  to  fore- 
close may  be  barred  by  the  statute  of  limi- 
tations.—-Cory  V.  Santa  Tnez  Land  etc.  Co., 
151  Cal.  778,  91  Pac.  647. 

Attornment  of  tenant  to  mortgagee  in 
possession.    8  L.  B.  A.  568. 

Does  limitation  run  against  mortgagee  in 
possession.     34  L.  B.  A.  (N.  S.)  356. 

Effect  of  entry  by  mortgagee  by  virtue  of 
an  interest  in  the  property,  but  not  un- 
der the  mortgage,  to  enable  him  to  hold 
as  a  mortgagee  in  possession.  16  L. 
B.  A.  (N.  S.)  161. 

Ejectment  by  mortgagee.    18  L.  B.  A.  788. 

Jurisdiction  of  equity  to  award  compen- 
satory damages  against  mortgagee  for 
breach  of  trust.  14  L.  B.  A.  (N.  &,) 
900. 

Meaning  of  term  and  character  of  mort- 
gagee in  possession.     37  L.  B.  A.  841. 

Mortgagee  in  possession,  duties  and  liabil- 
ities of.    4  Am.  St.  Bep.  69. 

Notice  of  title  from  possession  by  mort- 
gagee.    13  L.  B.  A.  (N.  S.)  120. 

Preliminary  injunction  which  would  have 
effect  of  transferring  possession  of 
property  from  mortgagor  to  mort- 
gagee.    39  L.  B.  A.  (N.  S.)  34. 

Purchaser  at  void  foreclosure  sale  as 
mortgagee  in  possession.  40  L.  B.  A. 
(N.  S.)  839. 

Bights  of  mortgagee  in  possession.  7  L. 
B.  A.  276,  277. 

Bights  of  purchaser  at  void  foreclosure 
sale  as  mortgagee  in  possession.  40  L. 
B.  A.  (N.  S.)   842. 

When  mortgagee  entitled  to  possession. 
7  L.  B.  A.  274;  13  L.  B.  A.  290. 

§90.    Use  and  management  of  property  In 
generaL 

It  is  the  duty  of  the  mortgagee  in  posses- 
sion to  exercise  the  same  care  and  supervi- 
sion over  the  property  as  a  prudent  man  would 
over  his  own. — Benham  v.  Bowe,  2  Cal.  387, 
56  Am.  Dec.  342. 

Where  a  mortgagee  takes  possession  of  the 
mortgaged  premises,  his  care  and  trouble  are 
bestowed  for  the  furtherance  and  protection 
of  his  own  interests.    He  is  not  a  mere  naked 


6338 


MORTGAGES^  IV,  H  91-93. 


trnstM,  nor  is  Mi  eapaeity  that  of  an  agent. 
While  in  posseanon  ne  is  quasi  the  owner. 
He  takes  the  charge  npon  himself  Tolnntar- 
ily,  and  has  no  right  to  eompensation  from 
the  mortgagor. — ^Benham  ▼.  Bowe,  8  Cal.  387, 
56  Am.  Dee.  342. 

Mortgagor  cannot  make  lease  whieh  will 
bind  his  mortgagee  where  the  lessee,  at  the 
time,  has  actual  or  constructive  notice  of  the 
mortgage. — McDermott  y.  Burke,  16  Cal.  580. 

A  mortgagee  in  possession  is  not  bound  to 
work  the  land  himself  if  he  can  rent  it  for 
its  full  yalue.— Hidden  ▼.  Jordan,  28  CaL  801. 

Hortgragees  in  possession  under  an  agent 
selected  by  both  parties  are  held  to  the  exer- 
cise of  reasonable  diligence  in  the  manage- 
ment of  the  property  mortgaged,  and  are  not 
liable  as  trustees. — ^Murdock  v.  Clarke,  90  Cal. 
427,  27  Pae.  875,  8  CaL  Unrep.  265,  24  Pae. 
272. 

A  debt  of  a  salmon-canning  company  fell 
due  February  1, 1894,  and  to  secure  it  the  can- 
nery was  transferred  to  the  creditor  abso- 
lutely in  March,  1893,  upon  an  agreement  for 
a  reconveyance  on  payment  of  what  should 
remain  of  the  debt  after  the  creditor  should 
apply  thereon  whatever  profits  he  might  make 
beyond  a  certain  sum  in  operating  the  can- 
nery for  the  season  of  1893.  Held,  that  the 
fact  that  time  was  made  of  the  essence  of 
the  contract,  and  that  the  debt  was  not  paid 
when  due,  did  not  end  the  debtor's  rights  in 
the  property,  where  the  creditor  continued  to 
operate  the  cannery  under  the  agreement  dur- 
ing the  following  seasons. — ^Peninsular  Trad- 
ing etc.  Co.  V.  Pacific  Steam  Whaling  Co.,  128 
Cc3.  689,  56  Pae.  604. 


§91. 


fault. 


By  mortgage  or  trurteo  after  d«» 


Subsequent  mortgagee  in  possession  must 

Say  for  use  and  occupation  to  purchaser  un- 
er  first  mortgage  during  time  for  redemp- 
tion.—Knight  V.  Truett,  18  CaL  113. 

Where  a  mortgagee  takes  possession,  after 
condition  broken,  until  the  satisfaction  of 
his  debt,  his  temporary  possessory  right  may 
be  transferred,  and  the  transferee  will  stand 
in  the  position  of  the  mortgagee  and  will  be 
subjected  to  his  liabilities;  but  such  transfer 
will  not  be  affected  by  a  deed  purporting 
to  transfer  such  interest  as  the  mortgagee 
can  convey  as  mortgagee,  and  by  virtue  of  a 
power  given  him  in  the  mortgage  to  sell  and 
convey. — ^Dutton  v.  Warschauer,  21  Cal.  609, 
82  Am.  Dec.  765. 

§  92.    Expenses  In  goieraL 

Where  a  mortgagor  and  mortgagees  agreed 
that  the  latter  should  have  the  sole  right  to 
the  possession  of  lands  mortgaged,  selecting 
a  person  to  manage  the  same,  the  mortgagees 
cannot  be  charged  on  an  accounting  with  a 

groportion  of  the  expense  for  the  keeping  of 
orses  on  the  lands,  where  such  horses  were 


sent  to  the  land,  and  were  needed  and  used 
there  for  the  farm  work. — ^Murdoek  v.  Clarka, 
8  Cal.  Unrep.  265,  24  Pae.  272. 

A  mortgagee  in  possession  should  be  allowed 
for  necessary  expenses. — Hidden  ▼.  Jordan, 
28  Cal.  301. 

Fact  that  agent  in  possession  and  mort- 

Sgees  kept  their  own  cattle  npon  mortgaged 
id,  together  with  the  cattle  of  the  mort- 
gagor, although  without  right,  only  renders 
them  liable  for  a  porportion  of  the  running 
expenses,  and  of  the  value  of  the  use  of  the 
land.— Murdock  v.  Clarke,  90  Cal.  427,  27  Pae. 
275. 

Payment  of  charges  for  water  used  on 
mortgaged  premises  by  mortgagee  gives  him 
no  lien  upon  premises  in  absence  of  agreement, 
though  made  at  request  of  mortgagor. — Sav- 
ings Bank  etc.  v.  Asbury,  117  Cal.  96,  105,  48 
Pae.  1081. 

A  mortgagee  in  possession  is  not  entitled 
to  compensation  for  care  of  the  property. — 
Moss  V.  OdeU,  141  Cal.  335,  74  Pae  999. 

A  mortgagee  in  possession  is  not  entitled  to 
eompensation  for  personal  services  on  account 
of  the  mortgaged  property. — Wadleigh  v. 
Phelps,  149  Cal.  627,  87  Pae.  93. 


■ 
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Oropa. 

Where  plaintiif  gave  a  deed,  absolute  on 
its  face,  but  intended  as  a  mortgage,  to  seeure 
advances  and  loans,  and  subsequently  gave 
defendant  a  mortgage  on  future  crops  as  fur- 
ther  security   for   such   "sums   as   he    might 
thereafter   advance  to  plaintiff  to    farm  or     ^' 
improve  said  premises,  and  as  additional  se-    '^ 
curity"    for    the    amount    already    advanced,    *^ 
such  subsequent  advances  under  the  mortgage 
are  not  proper  items  of  credit  aeainst  jdain- 
tiff's  claim  for  rent  on  being  unlawfully  dis- 
possessed by  defendant,  the  mortgage  under 
which  they  were  advanced  not  constituting     ^ 
them  a  lien  on  the  land. — ^Mahoney  v.  Boot- 
wick,  96  Cal.  53,  31  Am.  St.  Bep.  175,  80  Paa. 
1020.  ^ 


While  growing  crops  are  sometimes,  and  for 
some  purposes,  a  part  of  the  realty,  as  be- 
tween a  mortgagor  of  the  land  and  the  mort- 
gagee, the  mortgagor  is  the  owner  of  the 
crops  growing  thereon  free  from  any  lien  of 
the  mortgagee,  and  with  full  power  to  dispose 
of  or  mortgage  the  same,  until  he  is  divested 
of  possession  of  the  land  by  foreclosure  pro- 
ceedings, either  by  a  receiver,  or  under  final 
decree.— Simpson  v.  Ferguson,  112  CaL  180,  58 
Am.  St.  Bep.  201,  40  Pae.  104,  44  Pae.  484. 

A  mortgage  on  lands  not  expressly  mort- 
gaging rents  and  profits  gives  the  mortgagee 
no  ri^t  to  growing  crops  gathered  before  the 
decree  of  foreclosure. — ^Locke  v.  Klunker,  128 
Cal.  231,  55  Pae.  993. 

Under  a  mortgage  of  land,  "HogetheT  with 
.  .  .  the  rents,  issues,  and  profits  thereof,'^ 
the  right  of  the  mortgagor  to  dispose  of  the 
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tnxstM,  nor  it  Ids  eapaeity  that  of  an  agent. 
Whilo  in  possession  lie  Is  qnasi  the  owner. 
He  takes  the  charge  vpon  himself  volantar- 
ily,  and  has  no  right  to  eompensation  from 
the  mortgagor. — ^Benham  ▼.  Bowe,  8  Cal.  387, 
56  Am.  Dee.  342. 

Mortgagor  cannot  make  lease  which  will 
bind  his  mortgagee  where  the  lessee,  at  the 
time,  has  actual  or  cons  true  tive  notice  of  the 
mortgage. — McDermott  v.  Bnrke,  16  Gal.  580. 

A  mortgagee  in  possession  is  not  bonnd  to 
work  the  land  himself  if  he  can  rent  it  for 
its  full  Talne.— Hidden  ▼.  Jordan,  28  OaL  301. 

Mortgagees  in  possession  under  an  agent 
selected  hj  both  x>arties  are  held  to  the  exer- 
cise of  reasonable  diligence  in  the  manage* 
ment  of  the  property  mortgaged,  and  are  not 
liable  as  trustees. — ^Murdoch  v.  Clarke,  90  CaL 
427,  27  Pae.  875,  3  Gal.  Unrop.  265,  24  Pae. 
272. 

A  debt  of  a  salmon-canning  company  fell 
due  February  1, 1894,  and  to  secure  it  the  can- 
nery was  transferred  to  the  creditor  abso- 
lutely in  March,  1893,  upon  an  agreement  for 
a  reeonyeyance  on  payment  of  what  should 
remain  of  the  debt  after  the  creditor  should 
apply  thereon  whatever  profits  he  might  make 
beyond  a  certain  sum  in  operating  the  can- 
nery for  the  season  of  1893.  Held,  that  the 
fact  that  time  was  made  of  the  essence  of 
the  contract,  and  that  the  debt  was  not  paid 
when  due,  did  not  end  the  debtor's  rights  in 
the  property,  where  the  creditor  continued  to 
operate  the  cannery  under  the  agreement  dur- 
ing the  following  seasons. — ^Peninsular  Trad- 
ing etc.  Go.  ▼.  Pacific  Steam  Whaling  Co.,  128 
Cc3.  689,  56  Pae.  604. 


f91. 


fault. 


By  mortgage  or  trurteo  after  d«» 


Subsequent  mortgagee  in  possession  must 
pay  for  use  and  occupation  to  purchaser  un- 
der first  mortgage  during  time  for  redemp- 
tion.—Knight  Y.  Truett,  18  GaL  118. 

Where  a  mortgagee  takes  possession^  after 
condition  broken,  until  the  satisfaction  of 
his  debt,  his  temporary  possessory  right  may 
be  transferred,  and  the  transferee  will  stand 
in  the  position  of  the  mortgagee  and  will  be 
subjected  to  his  liabilities;  but  such  transfer 
will  not  be  afifected  by  a  deed  purporting 
to  transfer  such  interest  as  the  mortgagee 
can  convey  as  mortgagee,  and  by  virtue  of  a 
power  given  him  in  the  mortgage  to  sell  and 
convey. — Dutton  v.  Warschauer,  21  Gal.  609, 
82  Am.  Dec.  765. 

f92.    Bzpensea  In  goiaraL 

Where  a  mortgagor  and  mortgagees  agreed 
that  the  latter  should  have  the  sole  right  to 
the  possession  of  lands  mortgaged,  selecting 
a  person  to  manage  the  same,  the  mortgagees 
cannot  be  charged  on  an  accounting  with  a 
proportion  of  the  expense  for  the  keeping  of 
Aorsei  on  the  lands,  where  such  horses  were 


sent  to  the  land,  and  were  needed  and  used 
there  for  the  farm  work. — ^Murdoek  ▼.  GUrke, 
8  Gal.  Unrep.  265,  24  Pae  272w 

A  mortgagee  in  possession  should  be  allowed 
for  necessary  expenses. — ^Hidden  ▼.  Jordan, 
28  Gal.  301. 

Fact  that  agent  in  possession  and  mort^ 
gagees  kept  their  own  cattle  upon  mortgaged 
land,  together  with  the  cattle  of  the  mort- 
gagor, although  without  right,  only  renders 
them  liable  for  a  porportion  of  the  running 
expenses,  and  of  the  value  of  the  use  of  the 
land.— Murdoek  v.  Glarke,  90  Gal.  427,  27  Pae. 
275. 

Payment  of  charges  for  water  used  on 
mortgaged  premises  by  mortgagee  gives  Mm 
no  lien  upon  premises  in  absence  of  agreement, 
though  made  at  request  of  mortgagor. — Sav- 
ings Bank  etc.  ▼.  Asbury,  117  Gal.  96,  105,  48 
Pae  1081. 

A  mortgagee  in  possession  is  not  entitled 
to  compensation  for  care  of  the  property. — 
Moss  V.  OdeU,  141  Gal.  335,  74  Pae  999. 

A  mortgagee  in  possession  is  not  entitled  to 
compensation  for  personal  services  on  account 
of  the  mortgaged  property. — ^Wadleigh  ▼• 
Phelps,  149  Gal.  627,  87  Pae.  93. 

§93.    Oropt. 

Where  plaintiif  gave  a  deed,  absolute  on 
its  face,  but  intended  as  a  mortgage,  to  secure 
advances  and  loans,  and  subsequently  gave 
defendant  a  mortgage  on  future  crops  as  fur- 
ther security  for  such  "sums  as  he  might 
thereafter  advance  to  plaintiif  to  farm  or 
improve  said  premises,  and  as  additional  se- 
curity" for  the  amount  already  advanced, 
such  subsequent  advances  under  the  mortgage 
are  not  proper  items  of  credit  against  plain- 
tiff's claim  for  rent  on  being  unlawfully  dis- 
possessed by  defendant,  the  mortgage  under 
which  they  were  advanced  not  constitntiiig 
them  a  lien  on  the  land. — ^Mahoney  v.  Boat- 
wick,  96  Gal.  53,  31  Am.  St.  Bep.  175,  30  Pae. 
1020. 

While  growing  crops  are  sometimes,  and  for 
some  purposes,  a  part  of  the  realty,  aa  be- 
tween a  mortgagor  of  the  land  and  the  mort- 
gagee, the  mortgagor  is  the  owner  of  the 
crops  growing  thereon  free  from  any  lien  of 
the  mortgagee,  and  with  full  power  to  dispose 
of  or  mortgage  the  same,  unUl  he  is  divested 
of  possession  of  the  land  by  foreclosure  pro- 
ceedings, either  by  a  receiver,  or  under  final 
decree.— -Simpson  v.  Ferguson,  112  Gal.  180,  5S 
Am.  St.  Bep.  201,  40  Pae.  104,  44  Pae.  484. 

A  mortgage  on  lands  not  expressly  mort- 
gaging rents  and  profits  gives  the  mortgagee 
no  ri^t  to  growing  crops  gathered  before  the 
decree  of  foreclosure. — ^Locke  v.  Klunker,  123^ 
GaL  231,  55  Pae.  993. 


/ 


Under  a  mortgage  of  land,  'Hogether 
.  .  .  the   rents,   issues,  and  profits   thereof  ^^^ 
the  right  of  the  mortgagor  to  dispose  of  the 
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drope  growing  thereon  is  not  divested  bv  f  ore- 
dosnre  proceedings  until  sale  under  tne  de- 
cree.— Bank  of  Woodland  v.  Christie,  0  Cal. 
XJnrep.  545,  62  Pac.  400. 

Orowing  crops,  lessee  of  mortgagor,  when 
not  entitled  to.    41  Am.  Bep.  134. 

§94.    BnUdlngs  and  flztnrea. 

The  mortgagee  of  a  lot  on  which  a  hovse 
is  standing  cannot  enjoin  the  mortgagor  or  his 
assigns  from  removing  the  house  from  the  lot, 
except  upon  proof  that  the  lot  without  the 
house  will  be  an  inadequate  security  for  the 
mortgage  debt. — ^Buckout  ▼.  Swift,  27  Gal. 
433,  87  Am.  Dee.  90. 

Mortgagee  has  no  power  to  authorize  an- 
other party  to  enter  upon  the  mortgaged  prop- 
erty and  remove  fixtures  therefrom,  and  the 
rights  of  the  mortgagor  are  not  affected  by 
such  authority  given  by  the  mortgagee. — Hill 
V.  Gwin,  51  Cal.  47. 

It  being  the  duty  of  the  mortgagor,  under 
the  agreement  to  put  the  mortgagees  in  pos- 
session, to  deliver  all  of  the  property,  the 
mortgagees  are  not  liable  to  filling  to  take 
possession  of  a  sawmill,  in  which  the  mort- 
gagor had  an  interest. — Murdoek  v.  (Sarke, 
90  Cal.  427,  27  Pac.  275. 

§  94a.    Acquisition  of  oaaement^ 

The  fact  that  an  owner  vf  land  has  made 
a  conveyance  thereof  tor  trustees  to  secure 
an  indebtedness  would  mi  prevent  him,  while 
still  remaining  in  full  possession  and  enjoy- 
ment of  the  property  from  acquiring,  by  ad- 
verse use,  an  easement  as  an  appurtenant  to 
the  land.— Collins  v.  Oray,  154  CaL  131,  97 
Pac.   142.         I 

§95.    Ben^  and  piofltB. 

Mortfffkgee  in  possession  Is  not  liable  for 
rents  which  he  might  have  received  if  no  neg- 
ligence is  charged. — ^Benham  v.  Bowe,  2  OH. 
387,  56  Am.  Dec.  342. 

The  mortgagor  having  the  right  to  sell  the 
rents  and  profits,  or  to  apply  them  to  the 
.payment  of  his  debts,  except  as  against  a 
creditor  who  is  hindered,  defrauded,  or  de- 
layed thereby,  the  mortgagee  cannot  com- 
plain, as  he  is  not  such  a  creditor. — Dewey  v. 
Latson,  6  Cal.  609. 

Mortgagee  of  land  in  possession  must  ac- 
count lor  rents  and  profits;  and  after  pay- 
ment of  the  debt  for  which  the  mortgage  was 
given  he  becomes,  by  operation  of  law,  trus- 
tee of  the  surplus  for  the  mortgagor. — Pierce 
V.  Bobinson,  13  Cal.  116;  De  Cazara  v.  Orena, 
80   Cal.  132,  134,  22  Pac.  74. 

"Where  a  mortgagee,  under  a  deed  absolute 
in  form,  wrongfully  enters  upon  the  land  and 
ousts  the  mortgagor,  he  is  liable  to  be  charged 
for  rents  and  profits  precisely  the  same  as 
any  other  disseisor  would  be,  and  may  be 
charged  with  the  rental  value  of  the  land, 


though  occupied  by  himself  in  person,  and  is 
not  entitled  to  an  accounting  to  determine 
the  amount  actually  realized  over  and  above 
the  necessary  expenses  of  farming  the  land.— 
Mahoney  v.  Bostwick,  96  Cal.  53,  31  Am.  St. 
Bep.  175,  30  Pac.  1020. 

A  mortgagee  wrongfully  in  possession  is 
liable  for  the  fair  value  of  the  rents  and 
profits,  with  interest  on  each  year's  income,, 
irrespective  of  what  the  mortgagor  might 
have  realized  had  he  been  in  possession.— 
Malone  .v.  Boy,  107  Cal.  518,  40  Pac.  1040. 

The  taking  possession  of  mortgaged  land 
by  the  mortgagee  after  the  death  of  the  mort- 
gagor, not  by  virtue  of  any  agreement  between 
them,  confers  no  additional  ri^ht  upon  him  as 
mortgagee,  and  he  is  not  entitled  to  receive 
and  retain  the  rent^^  of  the  land,  or  apply 
them  upon  the  mnrcgage. — Freeman  v.  Camp- 

beU,  109  Cal.  360,  42  Pac.  35. 

* 

If  the  mortgagee,  after  taking  possession 
of  the  land  ana  receiving  the  rente,  presented 
his  claim  against  the  estate  of  the  mortgagor 
Cot  the  full  amount  of  his  demand,  without 
giving  any  credit  for  the  rents,  and  foreclosed 
the  mortgage  for  the  full  amount  of  the  de- 
mand, expressly  waiving  any  recourse  against 
any  other  property  of  the  estate  except  the 
mortgaged  premises,  he  cannot  retain  the 
rents  collected  until  a  sale  under  the  fore- 
closure, to  be  applied  to  anv  deficiency  arising 
therefrom;  but  the  rents  form  a  part  of  the 
estate,  and  may  be  collected  by  the  admin- 
istrator in  an  action  of  assumpsit  and  the 
right  to  recover  them  is  not  lost  by  reason  of 
not  having  been  made  a  counterclaim  in  the 
foreclosure  suit. — Freeman  v.  Campbell,  109 
Cal.  360,  42  Pac.  35. 

The  fact  that  the  mortgage  includes  the 
rents  as  well  as  the  land,  where  no  right  of 
possession  is  given  in  the  mortgage,  confers 
no  right  to  the  rents  unless  possession  is  taken 
by  agreement,  or  a  receiver  is  appointed  to 
take  possession  of  the  mortgaged  premises, 
in  which  case  the  rents  would  be  in  the  cus- 
tody of  the  court,  and  subject  to  its  direction; 
but,  until  a  receiver  is  appointed,  the  mort- 
gagor has  the  right  to  the  rents,  even  though 
they  are  included  in  the  instrument  of  mort- 

fage. — Freeman  v.  Campbell,  109  Cal.  360,  42 
ac.  35. 

By  virtue  of  his  deed  of  the  equity  of  re- 
demption from  the  mortgagor,  the  mortgagee 
succeeds  to  all  of  the  rights  of  his  grantor 
in  the  land,  including  the  right  to  remain  in 
possession  thereof  and  enjoy  the  use  and 
profits  until  legally  dispossessed,  occupying 
the  same  position  in  this  regard  that  the 
grantor  would  have  occupied  had  he  not  con- 
veyed, or  that  any  purchaser  not  holding  a 
senior  mortgage  would  have  occupied.  He  is 
in  possession  solely  as  the  owner  of  the  prop- 
erty subject  to  the  existing  mortgages,  and 
there  is  no  liability  to  account  to  anyone  for 
the  value  of  the  use  and  occupation  thereof. — 
Angle-Calif  ornian  Bank  v.  Field,  154  Cal.  513, 
98  Pac.  267. 
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A  mortgagee  in  poaseisioii  under  a  deed 
of  the  equity  of  reaemption  from  the  mort- 
gagor is  not  liable  as  mortgagee  in  poases- 
8ion  to  account  to  junior  lienholderg  for  rent« 
and  profita  received  after  the  time  he  took 
poBBesBion  under  the  deed.— Anglo-Californian 
Bank  V.  Field,  154  Cal.  513,  98  Pac.  267. 
Earnings  and  profits.    6  L.  B.  A.  666, 
Beceiver,    mortgagee,    when   entitled    to 
coUect  rents.    27  Am.  St.  Bep.  793. 

Bents,  mortgagee,  when  entitled  to.    27 

Am.  St.  Bep.  793. 
Bight    to    income,    rents,    and    earnings 

under  railroad  mortgage.    6  L.  B.  A. 

566;  9  L.  B.  A.  142. 

§  96.    Taxes,  a«6«Bnen.tfc*  aad  inaorance. 

A  mortgage  contained  the- f^rovision  that, 
upon  the  default  of  the  mortgagors  to  keep 
the  property  insured,  the  mortgaged  might  in- 
sure at  their  expense  and  the  mortga^  stand 
as  security  for  his  reimbursement;  and,  in -an 
action  to  foreclose— in  which  there  was  n& 
supplemental  complaint— the  court  allowed 
the  plaintiff  for  money  paid  by  her  for  insur- 
ance  after  commencement  of  the  action. 
Held,  the  court  erred.— Washburn  t.  Wilkin- 
son, 59  Gal.  538. 

It  is  the  duty  of  mortgagor  of  land,  who 
is  the  owner  thereof,  when  an  assessment  ij 
made,  and  the  taxes  thereon  are  levied  and 
become  payable,  to  pay  the  b*°\«;  »^f,  ^* 
cannot,  by  neglecting  so  to  do,  and  by  ^low- 
iuff  the  land  to  be  sold  for  the  taxes,  add  to 
or  strengthen  his  title  by  purchasing  at  the 
tax  sale  himself,  or  by  subsequently  buying 
from  a  stranger  who  purchased  at  the  sale. 
Barnard  v.  WUson,  74  Cal.  512, 16  Pac,  307. 

An  instrument  executed  with  a  note  and 
mortgage,  and  as  part  of  the  transaction, 
agreeing  to  credit  the  mortgagors  with  a  cer- 
tain per  cent  of  the  interest,  if  th^  should 
produce  each  year  "the  proper  oflacial  re- 
ceipts showing  the  payment  of  all  taxes 
against  the  property,"  is  not  a  "contract  on 
their  part,  by  which  they  are  "obligated"  to 
pay  any  tax  upon  the  mortgage,  but  a  con- 
tract solely  of  the  mortgagee;  and,  as  such,  is 
not  in  contravention  of  constitution,  article 
XTTT,  section  5,  providing  that  every  contract 
by  which  a  debtor  is  so  obUgated  "shall  as  to 
any  interest  specified  therein,  and  as  ^  such 
tax  or  assessment,  be  null  and  void." — ^Hewett 
V.  Dean,  91  Cal.  5,  27  Pac.  423,  3  Cal.  Unrep. 
385,  25  Pac.  753. 

Political  Code,  section  3627,  which  ^ves 
the  owner  of  the  property  the  privilege  of  de- 
ducting the  amount  of  the  taxes  paid  on  tne 
mortgagee's  interest  from  the  mortgage,  xs 
permissive,  and  not  mandatory,  and  does  not 
prohibit  an  action  to  recover  the  same. — San 
Gabriel  Valley  Land  etc.  Co.  v.  Witmer  Bros. 
Co.,  96  Cal.  623,  18  L.  B.  A.  465,  29  Pac.  500, 
31  Pac.  688;  Campbell  y.  Quackenbush,  31 
Pac.  746. 


An  agreement,  with  sureties,  executed  con- 
temporaneously with  a  mortgage,  binding 
the  mortgagor  to  pay  all  taxes  assessed 
against  the  mortgage,  evinces  a  clear  inten- 
tion of  the  parties  that  the  mortgagor  shall 
pay  the  taxes;  and  such  intention  will  gov- 
ern, though  the  agreement  is  thereby  ren- 
dered unlawful,  and  though  it  is  seemingly 
inconsistent  with  a  provision  in  the  mortgage 
apparently  making  it  the  duty  of  the  mort- 
gagee to  pay  such  taxes. — Byrbridge  v.  Lem- 
mert,  99  Cal.  493,  32  Pac.  310. 

Sums  expended  by  a  trustee  under  a  trust 
deed,  in  payment  of  taxes  and  other  para- 
mount liens,  are  valid  charges  on  the  prop- 
erty though  the  instrument  contains  no  ex- 
press authority  for  such  payments.— Sayings 
etc.  Soc.  V.  Burnett,  106  Cal.  514,  39  Pac.  922. 

Where  a  mortgage  was  not  taxed,  and  the 
owner  of  the  premises  covered  by  it  paid 
the  taxes  assessed  against  the  lands,  she  was 
not  entitled  to  have  them  applied  as  a  pay- 
ment on  the  mortgage  under  constitution, 
article  Xm,  section  4,  providing  that  taxes 
on  the  mortgage,  paid  by  the  owner  of  the 
<nortgaged  premises,  shall  constitute  a  pay- 
ment on  the  mortgage. — Hibemia  Savings  etc 
Soc.  Y,  Behnke,  121  Cal.  339,  53  Pac.  812. 

Under  Civil  Code,  section  2876,  declaring 
that,  when  the  holder  of  a  special  lien  « 
compelled  to  satisfy  a  prior  lien  for  his  pro- 
tection, he  may  enforce  payment  as  part  oi 
his  claim,  an  assoasment  by  a  reclamation 
district  creates  a  lien  which  a  mortgagee  had 
a  right  to  remove  for  hi«  protection,  notwith- 
standing the  assessment  was  invalid,  where 
the  mortgagor,  who  was  an  executrix,  re- 
quested the  mortgagee  to  pay  the  assessment. 
Weinreich  v.  Hensley,  121  Ca*,  647,  54  Pae. 
254. 

The  mortgagee  might  assume  thit  such  re- 
quest was  made  by  the  executrii  in  her 
representative  capacity,  although  she  ^*^  * 
residuary  legatee. — ^Weinreich  v.  Hensley,  IZl 
Cal.  647,  54  Pac.  254. 

Beceipt  for  taxes  on  the  mortgaged  lans 
found  in  the  possession  of  the  deceased  mon 
gagee,  raise  a  presumption  that  the  taxet 
were  paid  by  him,  in  the  absence  of  proof  to 
the  contrary,  though  one  of  them  was  in  the 
name  of  the  mortgagor,  and  another  in  the 
name  of  an  express  company. — ^Lloyd  v. 
Davis,  123  Cal.  348,  55  Pac.  1003. 

Evidence  of  a  parol  agreement,  entered 
into  at  the  time  of  the  execution  of  a  mort- 
gage, to  the  effect  that  the  rate  of  interest 
should  be  greater  than  it  otherwise  woum 
have  been,  to  cover  taxes  which  it  was  antici- 
pated the  mortgagee  would  have  to  pay,  is 
incompetent  and  immaterial  in  an  action  to 
foreclose,  since  the  considerations  which  lea 
the  parties  to  adopt  the  rate  specified  m  the 
mortgage  are  immaterial,  since  such  an  agr«>- 
ment  does  not  constitute  a  violation  of  tne 
constitutional  provision.— Hotaling  ▼•  »<^' 
teith,  128  Cal.  556,  61  Pae.  95. 
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Tlie  provirion  in  the  mortgage  that  the 
mortgagor  shall  pay  taxes  "on  said  premises, 
other  than  taxes  on  this  mortgage  or  the 
money  hereby  secured/'  does  not  oblige  the 
mortgagor  to  pay  taxes  on  the  mortgage  it- 
self.— Gortelyou  ▼.  Jones,  6  Gal.  Unrep.  475, 
61  Pac.  918. 

Under  section  4,  article  XIU,  of  the  con- 
stitution of  California  of  1879,  although  the 
mortgaged  property  is  liable,  it  is  the  duty 
of  the  mortgagee,  and  not  of  the  mortgagor, 
to  pay  the  taxes  levied  on  the  money,  the 
payment  of  which  is  secured  by  the  mortgage. 
The  tax  is  the  debt  of  the  mortgagee,  and  not 
of  the  mortgagor. — Blythe  t.  Luning,  7  Sawy. 
504,  14  Fed.  281. 

As  the  tax  is  a  lien  upon  the  land  for  the 
purpose  of  securing  its  payment,  the  mort- 
gagor is  permitted  to  pay  the  tax  as  a  means 
of  relieving  his  property  from  encumbrance, 
and  then  deduct  the  amount  so  paid  from  the 
amount  of  the  debts  secured. — ^Blythe  t. 
Luning,  7  Sawy.  504,  14  Fed.  281. 

A  tax  was  levied  under  said  provision  of 
the  constitution  upon  the  money  secured  by 
mortgage,  and  the  mortgagor  tendered  the  full 
amount  due,  less  the  estimated  amount  of  the 
tax,  the  amount  not  having  yet  become  fin- 
ally fixed,  which  the  mortgagee  refused  to 
accept;  and  he  refused  to  pay  the  tax  or 
allow  the  mortgagor  to  deduct  the  amount, 
or  te  discharge  the  mortgage  without  a  full 
payment  irrespective  of  any  tax,  "without 
promise,  assurance  of,  or  liability  to  pay  said 
taxes  or  any  part  thereof."  The  mortgagor 
then  tendered  to  the  mortgagee,  under  pro- 
test, the  fuU  amount  due  without  any  deduc- 
tion on  account  of  the  tax,  which  tender  was 
refused.  The  mortgagor,  thereupon,  under 
protest,  deposited  the  full  amount  due,  in- 
cluding the  tax,  with  a  banker,  for  the  use 
of  the  mortgagee,  and  notified  the  said  mort- 
gagee that  the  said  money  was  subject  to  his 
order,  whereupon  the  mortgagee  accepted  and 
received  his  money,  and  executed  and  deliv- 
ered a  satisfaction  of  the  mortgage.  The 
mortgagor  was  afterwards  compelled  to  pay, 
and  did  pay,  the  tax,  in  order  to  enable  him 
to  discharge  the  lien  and  raise  money  on  an- 
other mortgage,  and  having  so  paid  the  same, 
sued  the  mortgagee  for  the  amount  paid  for 
said  taxes:  Held,  that  the  mortgagor  did  not 
voluntarily  pay  the  debt  of  another,  but 
paid  said  tax  in  invitum  to  release  his  land 
from  the  lien,  and  that  he  was  entitled  to 
recover  of  said  mortgagee  the  amount  of 
taxes  so  paid. — ^Blythe  v.  Luning,  7  Sawy. 
504,  14  Fed.  281. 

S  07.    Bepain  and  ImprovraiaitB. 

A  stipulation  that  party  should  be  pro- 
tected for  his  advance  of  money  to  be  ex- 
pended in  building  upon  a  mortgaged  lot,  by 
the  mortgagee,  is  a  promise  to  repay  the 
money  so  expended  out  of  the  mortgaged 
premises. — Oodeffroy  v.  Caldwell,  2  Cal.  489, 
56  Am.  Dee.  860. 


A  mortgagee  in  possession  should  be  al- 
lowed, upon  an  accounting,  for  necessary  re- 
pairs.— Hidden  v.  Jordan,  28  Cal.  301. 

A  mortgagee  in  possession  is  not  entitled 
to  the  cost  of  permanent  improvements. — 
Hidden  v.  Jordan,  28  Cal.  301. 

A  mortgagee  in  possession  will  not  be  al- 
lowed for  the  construction  of  fences  unless 
they  were  necessary  for  the  protection  of  the 
crops;  but,  if  the  value  of  the  rents  and 
profits  were  enhanced  in  consequence  of  the 
building  of  the  fence,  he  cannot  be  charged 
with  such  enhanced  value,  unless  an  allow- 
ance is  made  to  him  for  the  value  of  the 
fence. — Hidden  v.  Jordan,  28  Cal.  301. 

A  mortgagee  in  possession  cannot  charge 
the  mortgagor  with  the  cost  of  new  and  per- 
manent improvements,  unless  there  were 
special  circumstances  requiring  their  con- 
struction.— ^Hidden  v.  Jordan,  32  Cal.  397. 

A  mortgagee  in  possession  is  entitled  to  no 
credit  for  permanent  improvements  made  on 
the  premises  free  of  cost,  although  their  con- 
struction was  necessary  for  the  protection  of 
the  crops  or  enhanced  the  rental  value. — Hid- 
den V.  Jordan,  32  CaL  397. 

Agent  of  mortgagee  in  possession  has  no 
implied  power  to  rebuild  or  make  improve- 
ments.— ^Beckman  v.  Wilson,  61  Cal.  335. 

Mere  expression  of  opinion  by  agent  of  a 
mortgagee  as  to  right  of  repairs  by  a  tenant 
will  not  make  mortgagee  liable  for  them 
when  he  becomes  owner. — Savings  etc. 
Society  v.  Gerichten,  64  Cal.  520,  2  Pae.  406. 

Mortgagee  in  possession  may  make  such 
repairs  as  are  reasonably  necessary  for  pres- 
ervation of  property  but  cannot  make  perma- 
nent improvements  or  things  which  conduce 
merely  to  his  comfort  or  convenience. — Ray- 
nor  V.  Drew,  72  Cal.  307,  312,  13  Pac.  866. 

Where  defendant  wrongfully  entered  under 
a  deed,  absolute  on  its  face,  but  intended  as 
a  mortgage,  and  ousted  plaintiff,  he  is  liable 
to  plaintiff  for  the  full  rental  value  during 
such  wrongful  possession,  and  is  not  entitled 
to  any  credit  lor  improvements  made,  even 
though  it  may  appear  that  plaintiff  would 
himself  have  made  the  same  improvements 
had  he  not  been  ousted. — Mahoney  v.  Bost- 
wick,  96  Cal.  53,  31  Am,  St.  Bep.  175,  30 
Pac.  1020. 

A  mortgagee  cannot  justify  his  possession 
of  the  mortgaged  premises,  so  as  to  recover 
for  improvements  erected  thereon,  by  assert- 
ing that  he  held  possession  from  the  mort- 
gagor, where  it  appeared  that,  as  security 
for  a  prior  indebtedness,  the  land  was  leased 
to  another  and  the  rent  paid  to  the  mort- 
gagee, but  the  mortgagor,  in  attempting  to 
resume  possession  at  the  termination  of  said 
lease,  and  after  the  satisfaction  of  the  prior 
indebtedneBB,  was  ousted  by  the  mortgagee.— 
Malone  v.  Boy,  107  Cal.  518,  40  Pac.  1040. 
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S  96.    AppUeatioii  of  InoonM  or  prollti. 

When  poBseflsion  is  taken  by  the  mortgagee 
after  condition  broken  by  consent  of  the 
mortgagor,  it  will  be  presnmed,  in  the  ab- 
■enee  of  dear  proof  to  the  contrary,  to  be 
with  the  intent  that  tiie  mortgagee  shall  re- 
ceive the  rents  and  profits  and  apply  them  in 
payment  of  the  debt;  and,  unless  a  limitation 
of  the  period  of  possession  is  fixed  at  the 
time,  it  will  be  considered  as  extending  nntil 
satisfaction  of  the  debt.— Datton  t.  War- 
gchauer,  21  Gal.  609,  82  Am.  Dee.  765. 

A  mortgagee  in  possession  may,  nnder  con- 
tract with  the  mortgagor  to  that  effect,  apply 
the  rents  and  profits  of  the  mortgaged 
premises,  in  excess  of  the  interest  due  on  the 
mortgage  debt,  to  the  payment  of  unsecured 
indebtedness  due  or  to  become  due  from  the 
mortgagor  to  the  mortgagee. — Demick  ▼.  Gul- 
dihy,  72  Gal.  110,  12  Pae.  287,  13  Pac.  166. 

8.  and  K.  owned  leasehold  property;  8. 
owned  similar  property  in  severalty;  and  K. 
owned  personalty — all  which  they  mortgaged 
to  plaintiff  to  secure  a  joint  debt.  Afterward 
6.  mortgaged  his  interest  therein  to  plaintiff 
to  secure  a  further  loan.  The  first  mortgage 
authorized  plaintiff  to  enter  on  the  premises, 
and  apply  the  rents  and  profits  in  satisfaction 
of  the  debt  in  ease  of  default  in  any  of  the 
payments.  The  second  mortgage  authorized 
the  plaintiff  to  collect  the  rents  during  its 
eontinuanee,  and  to  apply  them  to  the  inter- 
est of  the  debt,  or  to  the  taxes,  insurance, 
etc.,  and  the  residue,  if  he  should  desire  to 
do  BO,  to  the  reduction  of  the  principal. 
Held,  that  the  first  mortgage  only  made  it 
optional  with  plaintiff  to  collect  the  rents  in 
ease  of  default  in  payment  of  installments, 
and  did  not  bind  him  to  apply  them  to  the 
payment  of  the  first  debt,  and  that  he  could 
apply  them  to  the  debt  secured  by  the  second 
mortgage. — ^Borel  ▼.  Kappeler,  79  GaL  342,  21 
Pac.  841. 

If,  with  the  knowledge  and  consent  of  K., 
the  rents  and  profits  of  the  land  were  applied 
to  the  second  mortgage,  he  would  be  thereby 
estopped  from  objecting  to  such  application. 
Borel  ▼.  Kappeler,  79  Gal.  342,  21  Pae.  841. 

One  of  the  notes  given  by  the  mortgagor 
providing  for  compound  interest  if  not  paid 
when  due,  the  net  receipts  were  properly  ap- 
plied fiirst  to  the  payment  of  the  interest  on 
such  note. — Murdoch  v.  Glarke,  3  GaL  Unrep. 
265,  24  Pae.  272. 

A  mortgagee  in  possession  of  mining  claims 
held  bound,  independent  of  agreement,  to  pay 
the  expenses  of  operating  the  claims  from 
the  rents  and  profits,  and  to  apply  any  net 

S refits  to  the  payment  of  the  mortgage  in- 
ebtedness. — ^Wadleigh    v.    Phelps,    149    Gal. 
627,  87  Pae.  93. 

§99.    Accountliig    between    mortgagee    and 
iiiortga«;or. 

-    A  mortgagee  in  possession  is  entitled  to  an 
allowance  for  taxes  paid  by  him  on  the  mort- 


gaged  premises. — ^Hidden  t.  Jordan,  28  GaL 
301. 

Mortgagee  in  possession  is  accountable  for 
actual  receipts  of  the  net  rents  and  profits 
after  deducting  necessary  expenses  of  man- 
aging the  property. — Hidden  v.  Jordan,  28 
Gal.  301. 

If,  in  an  accounting  concerning  the  rents 
and  profits  of  land,  between  the  mortgagor 
and  mortgagee  in  possession,  the  testimony 
shows  that  the  mortgagee  paid  expenses  as 
he  went  along,  and  had  a  balance  in  his 
hands  at  the  end  of  the  year,  he  should  be 
charged  with  such  balance. — Hidden  v.  Jor- 
dan, 32  Gal.  397. 

Mortgagee  in  possession  cannot  apply  rents 
to  taxes  and  other  expenditure  to  exclusion 
of  interest  so  as  to  make  whole  mortgage 
due. — Stevens  v.  Do  Gardona,  53  Gal.  487. 

A  mortgagee  in  possession  will  be  held  to 
account  only  for  what  he  received,  or,  by  the 
exercise  of  reasonable  care  and  attention, 
should  have  received.  He  is  entitled  to  an 
allowance  for  his  neeessary  expenses  in  man- 
egi^^g  the  property,  and  for  the  payment  of 
an  agent  where  the  services  of  such  agent 
were  necessary. — ^Murdoek  v.  Gierke,  59  GaL 
683. 

Where  a  mortgagor  and  mortgagees  agreed 
that  the  latter  shall  have  the  possession  of 
the  land,  and  selecting  a  person  to  manage 
the  property,  accounting  for  the  rents  and 
profits,  the  mortgaf^or  cannot  be  charged  on 
such  accounting  with  the  sum  advanced  by 
the  mortgagees  to  the  wife  of  the  mortgagor 
without  any  order  from  him. — ^Murdoch  v. 
Glarke,  3  GaL  TJnrep.  265,  24  Pac.  272. 

Mortgagee  in  possession  under  deed  abso- 
lute intended  as  mortgage  is  not  entitled  to 
compensation  for  care  of  property. — Moss  t. 
OdeU,  141  GaL  335,  337,  24  Pac.  999. 

In  apportioning  the  expenses  between  the 
mortgagor  and  mortgagee,  it  was  error  to 
exclude  taxes  on  the  personal  property  from 
the  deductions  from  the  charges  made  against 
the  mortgagor. — Murdoch  v.  Glarke,  90  Gal. 
427,  27  Pac.  276. 

The  mortgagee  cannot,  as  a  general  rule, 
require,  as  a  condition  precedent  of  redemp- 
tion from  a  mortgage  by  deed  absolute,  the 
payment  of  any  other  debt  not  secured  by  the 
deed,  and  not  a  lien  upon  the  land;  and  a 
right  to  recover  the  value  of  lumber  delivered 
on  the  land  by  the  mortgagee  while  the  mort- 
gagor was  in  possession,  not  made  a  lien  on 
the  land  by  agreement,  and  the  amount  of  a 
mortgage  on  the  growing  crops  for  money 
advanced  by  the  mortgagee  to  the  mortgagor 
cannot  'be  required  to  be  paid  before  the 
mortgagee  is  required  to  reconvey  to  the 
mortgagor. — ^Mahoney  v.  Bostwick,  96  GaL 
53,  31  Am.  St.  Eep.  175,  30  Pac.  1020. 

A  mortgagee  in  possession  will  not  be  al- 
lowed   for    improvements,    further    than    is 
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necessary  to  keep  the  premises  in  repair.-^ 
Malone  t.  Boy,  107  Cal.  518,  40  Pac.  1040. 

That  the  mortgagee  did  not  make  improve- 
ments until  after  he  obtained  judgment  in 
the  lower  court  quieting  his  title  will  not 
entitle  him  to  recover  for  their  value,  where 
the  mortgagor  appealed  and  the  judgment 
was  reversed. — ^Malone  v.  Boy,  107  Gal.  518, 
40  Pae.  1040. 

Where  the  mortgagee  wrongfully  takes 
possession  of  the  premisev  mortgaged,  with- 
out the  consent  of  the  mortgagor  and  makes 
improvements  thereon,  which  are  not  made 
with  the  consent  or  approbation  of  the  mort- 
gagor, no  allowance  can  be  made  for  such 
improvements. — ^Malone  t.  Boy,  107  Gal.  518, 
40  Pae.  1040. 

To  constitute  a  mortgagee  in  possession 
who  can  be  allowed  for  repairs  and  improve- 
ments, the  mortgagee  must  be  in  possession 
by  reason  of  the  agreement  or  assent  of  the 
mortgagor.— Malone  t.  Boy,  107  OaL  618,  40 
Pac.  1040. 

Where  a  mortgagee  has,  without  authority, 
gone  into  possession,  and  collected  the  rents, 
the  right  of  the  mortgagor  to  recover  them 
is  not  lost  by  failure  to  make  a  counter-claim 
therefor  in  the  foreclosure  suit. — ^Freeman  v. 
Gampbell,  100  GaL  360,  42  Pac.  35. 

Where,  after  a  mortgage  of  leased  land,  the 
lessee  assigns  the  lease  to  the  mortgagee,  who 
takes  possession,  he  becomes  a  mortgas^e  in 
possession,  and  is  liable  to  the  mortgagor  only 
for  the  income  and  profits  received  from  the 
land. — ^Barnhart  v.  Edwards,  5  CaL  Unrep. 
558,  47  Pac.  25L 

A  mortgagee  in  possession  is  chargeable, 
upon  an  accounting  with  the  mortgagor,  for 
the  rents  and  profits  arising  from  the  land 
mortgaged;  and  where  the  possession  of  the 
mortgagee  was  taken  under  a  deed  and  con- 
temporaneous agreement  expressly  providing 
for  the  repayment  of  future  advances  with 
interest,  it  is  immaterial  that  there  was  no 
actual  indebtedness  at  the  date  of  the  mort- 
gage.—Moss  V.  Odell,  134  OaL  464,  66  Pac. 
581. 

On  an  accounting  between  a  mortgagor  and 
mortgagee  it  was  error  to  allow  the  mort- 
gagee eight  per  cent  interest  on  her  advances, 
and  charge  her  with  only  seven  per  cent  on 
her  receipts.— Moss  T.  Odell,  141  Gal.  335,  74 
Pac.  999. 


§  100.    XiUnriea  to  property. 

If  a  mortgagee  in  possession  act  In  bad 
faith  toward  the  owner,  or  is  guilty  of  gross 
negligence,  such  as  will  greatly  injure  the 
owner,  he  is  liable  to  such  damages  as  a  jury 
may  assess. — ^Benham  v.  Bowe,  2  Gal.  387,  66 
Am.  Dec.  342. 

Np  injunction  to  restrain  waste  on  mort- 
gaged premises  will  be  granted  on  the  appli- 


cation of  the  mortgagee,  unless  he  shows  that 
the  threatened  acts  will  materially  impair  the 
value  of  the  premises,  so  that  the  security  for 
the  mortgage  debt  wUl  become  inadequate,  or 
that  the  defendant  is  insolvent,  or  unable  to 
respond  in  damages  for  the  threatened  injury. 
Bobinson  v.  Bussell,  24  Gal.  467. 

A  mortgagee  in  possession  has  no  greater 
right  to  remedies  for  injuries  to  the  property 
than  he  had  before  entry. — Bobinson  v.  Bus- 
sell,  24  Gal.  467. 

A  mortgagee  may  maintain  an  action  for 
injuries  to  the  mortgaged  property,  by  which 
the  security  is  impaired. — Bobinson  v.  Bussell, 
24  Gal.  467. 

Where  houses  on  mortgaged  land  have  been 
removed  therefrom,  they  are  personalty,  how- 
ever they  may  have  been  removed,  and  are 
no  longer  under  the  operation  of  the  mortgage 
lien,  and  the  mortgagee  cannot  therefore 
maintain  a  suit  to  enjoin  their  further  re- 
moval.— Stowell  V.  Waddingham,  100  Gal.  7, 
34  Pac.  436. 

A  mortgagee  has  such  an  independent  in- 
terest in  the  mortgaged  property  as  entitles 
him  to  bring  suit  to  res&ain  threatened  in- 
jury thereto. — ^Benson  v.  Gity  of  San  Diego, 
100  Fed.  158. 

Impairment  of  value  of  security,  rights 
and  remedies  of  mortgagees  against. 
43  Am.  St.  Bep.  432. 

1 101.    Dlspositioii  of  proeaadf  of  moitcmfe. 

Mortgage  expressly  made  to  secure  others 
beside  mortgagee  named,  who  should  join  in 
making  advances,  secures  a  benefit  to  such 
third  parties. — ^Kreuta  v.  Livingston,  15  Gal. 
344,  345. 

Mortgage  expressly  made  to  secure  mort- 
gagee and  others  making  advances  makes 
mortgagee  a  trustee  for  such  third  parties 
for  their  share  of  proceeds  realized  by  mort- 
gagee.— Kreutz  v  Livingston,  15  Gal.  344,  345. 

If  A  makes  an  absolute  deed  of  his  land 
to  B  with  the  understanding  between  him 
and  B  and  G  that  B  is  to  sell  the  land  and 
use  the  proceeds  to  pay  the  debt  of  A  to  G,  G 
can  compel  B  to  account  to  him  and  pay  over 
the  proceeds. — Baynor  v.  Lyons,  37  Gal.  452. 

A  mortgage  purporting  to  convey  the  land 
with  the  "rents,  issues,  and  profits  thereof" 
covers  not  only  the  land,  but  the  growing 
crops  as  well,  and  gives  the  mortgagee  the 
abstract  right,  upon  foreclosure,  to  have  the 
entire  property  sold;  yet,  as  between  the 
mortgagee  and  a  subsequent  mortgagee  of 
the  crops  alone,  it  is  proper  for  the  court,  at 
the  request  of  the  latter,  to  segregate  the 
crops,  in  order  that  the  surplus,  if  any,  after 
satisfying  the  sum  secured  by  the  prior  mort- 
gage, may  be  applied  to  the  extinguishment 
of  the  subsequent  mortgage. — Treat  v.  Dor- 
man,  100  Gal.  623,  35  Pae.  86. 

Under  Gode  of  GivU  Procedure  sections 
1577,  1578,  providing  that  the  realty  of  an 
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the  mere  fact  of  recording  as  to  their  prior- 
ity.—Walker  ▼.  Buffandean,  63  CaL  312. 

Where  a  mortgagor  conveys  his  interest  in 
the  premises  to  his  intended  wife  in  consid- 
eration of  marriage  and  money,  and,  after 
marriage  y  substitutes  for  the  previous  mort- 
gage, which  is  canceled,  one  of  larger 
amount,  the  last-named  mortgage  is  void, 
and,  if  the  mortgagee  is  entitled  to  any  re- 
lief, he  should  declare  on  the  previous  mort- 
gage, and  ask  to  have  the  satisfaction  set 
aside  on  the  ground  that  it  was  made  through 
mistake,  accident,  or  fraud. — Klauber  v. 
Yigneron,  3  Oal.  Unrep.  795,  32  Pac.  248. 

Where  a  mortgage  was  made  by  its  terms 
to  secure  a  note  of  two  thousand  five  hun- 
dred dollars,  and  such  additional  sums  and 
interest  thereon,  as  might  be  loaned  by  the 
mortgagee  to  the  mortgagor  before  the  dis- 
charge of  the  mortgage,  each  additional  loan 
to  be  evidenced  by  the  promissory  note  of 
the  mortgagor,  and  subsequently  two  other 
notes  were  given,  aggregating  in  all  the  sum 
of  eleven  thousand  dollars,  which  other  notes 
recited  that  they  were  given  to  evidence  ad- 
vances made  in  accordance  with  the  mort- 
gage, the  fact  that  the  whole  eleven  thou- 
sand dollars  was  a  subsisting  indebtedness 
when  the  mortgage  was  executed  does  not 
constitute  a  material  variance,  or  make  the 
mortgage  as  to  the  other  two  latter  notes 
subject  to  a  judgment  lien  docketed  after 
their  execution. — D'Oyly  v.  Gapp,  99  Cal.  153, 
33  Pac.  736. 

A  mortgage  in  terms  given  as  security  for 
the  payment  of  two  thousand  five  hundred 
dollars,  and  "of  such  additional  sums  as  may 
be  loaned  by  said  mortgagee  to  said  mort* 
gagor  before  the  discharge"  thereof,  is  ef* 
fective  to  secure  notes  afterward  given  for 
loans  made  before  the  execution  of  the  mort« 
gage,  as  against  a  subsequent  judgment  cred- 
itor, who  IS  not  prejudiced  by  such  misstate* 
ment  on  the  face  of  the  mortgage. — D'Oyly 
V.  Capp,  99  Cal.  153,  33  Pac.  736. 

A  mortgage  of  land,  with  the  rents,  issues, 
and  profits  thereof,  is  a  lien  on  the  crop 
growing  when  suit  is  begrun  to  foreclose,  su- 
perior to  a  junior  chattel  mortgage  on  said 
crop.— Treat  v.  Dorman,  lOQ  Cal.  623,  35  Pac. 
86. 

Where  plaintiff,  in  possession  of  land, 
which  she  held  under  a  recorded  contract  of 
sale,  and  upon  which  there  was  a  lien  for 
the  purchase  price,  agreed  to  sell  the  same 
in  consideration  that  the  vendee  discharge 
said  lien,  and  give  his  notes  to  her  for  the 
payment  of  a  further  sum,  and  that  she  re- 
tain possession  until  they  were  paid,  and  the 
vendee  borrowed  money  from  another,  giving 
him  a  mortgage  on  the  land  therefor,  and 
sum  borrowed  was  paid  to  the  holder  of  the 
first  lien,  who  conveyed  directly  to  the  ven- 
dee, the  mortgage  must  be  postponed  to 
plaintiff's  lien,  the  mortgagee  not  being  en* 
titled  to  be  subrogated  to  the  original  lien. 
Austin  V.  Pulschen,  5  Cal.  Unrep.  176,  42 
Pac.  306. 


A  mortgage  upon  a  growing  crop  must  be 
executed  with  the  formalities  prescribed  in 
section  2956  of  the  Civil  Code,  otherwise  it 
is  void  against  a  subseauent  mortgage  of  the 
crop  in  good  faith;  and  a  prior  mortgage  of 
the  land,  together  with  the  "rents,  issues, 
and  profits  thereof,"  whatever  its  effect  may 
be  as  between  the  parties  thereto,  as  a  lien 
upon  all  crops  that  might  thereafter  grow 
upon  the  land,  it  cannot,  if  executed  only  as 
a  real  estate  mortgage,  prevail  over  a  subse- 
quent properly  executed  chattel  mortgage  of 
the  growing  crop  of  a  subsequent  year.— 
Simpson  v.  Ferguson,  112  Cal.  180,  53  Am. 
St.  Bep.  201,  40  Pac.  104,  44  Pac.  484. 

Where  there  was  an  original  mortgage 
upon  the  lands  sold  to  the  land  company, 
which  a  bank  at  the  reauest  of  the  land 
ecmpany  had  advanced  the  money  to  dis- 
charge, to  which  security  it  was  agreed  that 
the  bank  was  subrogated  and  had  a  "first 
Uen"  upon  the  property,  to  the  unpaid  resi- 
due of  which  the  plaintiff  had  succeeded,  he 
is  entitled  by  subrogation  to  enforce  a  "first 
lien"  for  the  residue  out  of  the  unsold  lands. 
His  rights  are  unaffected  by  the  fact  that 
the  security  for  the  bank  passed  through  the 
hands  of  the  trust  company. — Earle  v.  Sunny- 
side  Land  Co.,  150  Cal.  214,  88  Pac.  920. 

As  between  unrecorded  mortgage  and 
judgment.    10  L.  B.  A.  411. 

Efiicacy  of  chattel  mortgage  as  against 
real  estate  mortgage.     15  L.  B.  A.  57. 

Mortgages  to  secure  several  notes,  which 
entitled  to  precedence  of  payments. 
88  Am.  Dec.  440. 

Mortgages  of  railways,  subsequent 
claims  which  take  precedence  of.  54 
Am.  St.  Bep.  400;  24  L.  B.  A.  800. 

Kecessity  of  giving  mortgagee  notice  of 
public  improvement.  37  L.  B.  A. 
(N.  S.)  558. 

Of  notes  falling  due  at  different  times 
secured  by  same  mortgage.  24  L.  B. 
A.  800;  42  L.  B.  A.  (N.  S.)   183. 

Of  unrecorded  mortgage  as  against  pur- 
chaser at  judicial  sale.    21  L.  B.  A.  38. 

Priority  of  railroad  mortgage  over  other 
liens.    9  L.  B.  A.  143. 

Priority  of  claims  against  property  in 
hands  of  receiver  over  mortgage.  41 
L.  B.  A.  (N.  8.)  695. 


Superiority    as   between    special 

ment  for  public  improvement  and  pri- 
vate mortgage.  35  L.  B.  A.  372;  80 
L.  B.  A.  (N.  S.)  769. 

To  secure  several  notes,  which  entitled 
to  precedence  of  payment.  88  Am. 
Dec.  440. 

§  66a.    (Priority  of  mortgage  om  mechaaic^ 
lien. 

One  who  advances  money  to  another  and 
takes  as  security  a  mortgage  on  two  build- 
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ings,  against  whieh  several  meehaniefl'  lieni 
have  been  filed  within  the  statntoiy  period. 
will  be  postponed  as  to  his  security  until 
such  liens  have  been  satisfied. — ^Pugh  t. 
Moxley,  164  Oal.  374,  12ft  Pae.  1037,  1038. 

Priority  of  statutory  preference  of  claim 
for  labor  over  pre-existing  mortgage. 
2  L.  B.  A.  (N.  8.)  615. 

§67.    Bona  fld«  pnrdiasen  and  purchasers 
with  notice  in  general. 

Where  plaintiff's  father  promised  him  the 
land  in  controversy  if  he  would  move  on  it, 
and  could  make  a  living  out  of  it,  and  dur- 
ing the  possession  of  plaintiff,  and  after  his 
father  had  executed  a  deed  to  him,  which 
was  not  delivered,  his  father  executed  a 
mortgage  on  the  property,  the  possession  of 
plaintiff  was  not  sufficient  to  put  the  mort- 
gagee on  inquiry  as  to  the  extent  of  plain- 
tiff's claim,  since  plaintiff  possessed  no  equi* 
table  right  to  the  land  as  against  his  father, 
in  whom  the  legal  title  rested. — ^Huntley  v. 
San  Francisco  Sav.  Union,  *130  Gal.  46,  62 
Pac.  255. 

Under  Civil  Code,  section  2950,  providing 
that,  when  a  grant  of  real  estate  purports  to 
be  an  absolute  conveyance,  but  is  intended 
to  be  defeasible  on  the  performance  of  cer- 
tain conditions,  the  grant  is  not  defeated 
or  "affected"  as  against  any  person  other 
than  the  grantee  or  his  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  a  defeas- 
ance shall  have  been  recorded,  the  recorded 
deed  is,  as  to  one  taking  a  mortgage  from 
the  grantee  without  notice  of  the  unrecorded 
defeasance,  an  absolute  conveyance,  though 
his  mortgage  is  to  secure  a  note,  the  consid- 
eration of  which  consists  of  his  services 
thereafter  to  be  rendered  in  an  action,  and 
he  receives  notice  of  the  defeasance  before 
he  has  performed  services  other  than  to 
make  a  journey  in  connection  with  the  ac- 
tion.—Payne  V.  Morey,  144  Cal.  130,  77  Pac. 
831. 

Title  of  person  who  conveys  property  to 
her  agent  without  consideration,  and  relpng 
on  his  fraudulent  representations,  held,  supe- 
rior to  that  of  mortgagees  who  take  with 
knowledge  of  the  agent's  fraud.— De  Leonis 
V.  Hammel,  1  Gal.  App.  390,  82  Pae.  349. 

1 68.    Pxiority    of    mortgage    for    pnrcbaM 
monoy. 

B.  bought  the  premises  in  controversy,  and 
executed  a  note  in  part  payment,  which  was 
afterward  transferred  to  the  plaintiff.  Soon 
after  the  transfer  the  plaintiff  loaned  B.  an 
additional  sum,  and  took  his  note  and  a  new 
mortgage  on  the  same  lot,  and  his  interest 
in  another  lot,  and  caused  the  first  mortgage 
to  be  canceled  and  satisfied  of  record.  In  a 
suit  to  foreclose  the  mortgage  the  wife  of  B. 
intervened,  and  claimed  the  premises  as  a 
homestead.  Held,  that  the  land  was  liable 
for  the  remainder  of  the  purchase  money, 
no  matter  to  what  purpose  it  might  be  de- 
voted.— Dillon  V.  Byrne,  5  Gal.  456. 


During  negotiations  for  a  loan,  to  secure 
which  a  mortgage  was  given  to  plaintiff,  it 
became  known  to  plaintiff  that  the  title  to 
the  land  was  in  defendant,  and  that  the  mort- 
gagor was  then  negotiating  for  its  purchase. 
This  purcuase  was  consummated,  and  a  pur- 
chase money  mortgage  executed  by  the  mort- 
gagor to  defendant.  Plaintiff's  mortgage 
was  recorded  before  the  execution  and  record 
of  the  deed  by  defendant  to  the  mortgagor, 
and  before  the  execution  and  record  of  the 
purchase  money  mortgage.  Held,  that  plain- 
tiff must  be  charged  with  knowledge  that 
part  of  the  purchase  money  had  not  been 
paid  when  the  deed  was  executed  to  the  mort- 
gagor, and  that  he  had  notice  of  defendant's 
mortgage,   and  his  mortgage  must  be   post- 

Soned  to  that  of  defendant. — Montgomery  v. 
:eppel,  75  Cal.  128,  7  Am.  St.  Bep.  125,  19 
Pac.  178. 

When  vendee,  having  contract  to  purchase 
property,  mortgages  it  as  his,  and  on  ac* 
quiring  title  gives  vendor  mortgage  to  secure 
part  of  purchase  price,  latter  mortgage  has 
priority.— Tolman  v.  Smith,  85  Gal.  280,  286, 
24  Pac.  743. 

Plaintiff,  who  was  in  possession  of  land 
under  a  contract  of  sale,  agreed  to  sell  the 
same  on  condition  that  the  vendee,  discharge 
a  Uen  thereon  for  the  price,  which  plaintiff's 
vendor  had  not  full^  paid,  and  pay  an  ad- 
ditional sum  to  plautiff,  a  part  thereof  in 
cash  and  the  rest  in  notes,  and  that  the  lat- 
ter should  retain  possession  of  the  premises 
as  security  until  the  notes  were  paid.  The 
vendee  borrowed  money  from  another,  whom 
he  already  owed,  giving  him  a  mortgage  on 
the  land  for  the  entire  amount,  and,  after 
payinff  off  the  lien  of  the  original  vendors, 
and  the  cash  payment  agreed  to  be  made  to 
plaintiff,  received  deeds  from  the  latter  and 
from  the  parties  whose  liens  he  had  paid,  the 
mortgage  and  deeds  being  all  delivered  on 
the  same  day,  plaintiff  having  no  knowledge 
of  the  mortgage,  and  the  mortgagee  being 
unaware  that  his  mortgagor  had  not  paid 
plaintiff  in  full.  Held,  that  such  mortgagee 
was  an  encumbrance  in  good  faith,  without 
notice,  and  his  mortgage  superior  to  any  lien 
which  plaintiff  might  ^ave  for  the  payment 
of  the  purchase  money  by  her  vendee. — Aus- 
tin V.  Pulschen,  112  Cal.  528,  44  Pac.  788,  af- 
firming 5  Cal.  Unrpp.  176,  42  Pac.  306. 

A  mortgage  to  cover  a  loan  which  was 
used  to  pay  for  the  property  secured  is  not 
a  purchase  price  mortgage,  within  Civil  Code, 
section  2898,  giving  such  mortgages  priority 
over  other  liens  subject  to  the  recording  laws, 
unless  the  money  was  loaned  for  the  express 
purpose  of  paying  for  such  property. — Van 
Loben  Sels  v.  Bunnell,  120  Cal.  680,  53  Pac. 
266. 

§69.    Prioiity  as  affected  by  pxoylalons  of 
mortgage  or  by  agreement. 

A  court  of  equity  will,  as  against  the  mort- 
gagor, correct  a  mistake  in  the  description  of 
the  mortgaged  premises,  as  a  matter  of 
course;    and   a    person   claiming   under    the 
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the  mere  fact  of  recording  as  to  their  prior- 
ity.—Walker  ▼.  Bnffandeau,  63  CaL  312. 

Where  a  mortgagor  conyeys  his  interest  in 
the  premises  to  his  intended  wife  in  consid- 
eration of  marriage  and  money,  and,  after 
marriage,  substitutes  for  the  proTious  mort- 
gage, which  is  canceled,  one  of  larger 
amount,  the  last-named  mortgage  is  void, 
and,  if  the  mortgagee  is  entitled  to  any  re- 
lief, he  should  declare  on  the  previous  mort- 
gage, and  ask  to  have  the  satisfaction  set 
aside  on  the  ground  that  it  was  made  through 
mistake,  accident,  or  fraud. — Klauber  v. 
Yigneron,  3  CaL  Unrep.  795,  32  Pac.  248. 

Where  a  mortgage  was  made  by  its  terms 
to  secure  a  note  of  two  thousand  five  hun- 
dred dollars,  and  such  additional  sums  and 
interest  thereon,  as  might  be  loaned  by  the 
mortgagee  to  the  mortgagor  before  the  dis- 
charge of  the  mortgage,  each  additional  loan 
to  be  evidenced  by  the  promissory  note  of 
the  mortgagor,  and  subsequently  two  other 
notes  were  given,  aggregating  in  all  the  sum 
of  eleven  thousand  dollars,  which  other  notes 
recited  that  they  were  given  to  evidence  ad- 
vances made  in  accordance  with  the  mort- 
gage, the  fact  that  the  whole  eleven  thou- 
sand dollars  was  a  subsisting  indebtedness 
when  the  mortgage  was  executed  does  not 
constitute  a  material  variance,  or  make  the 
mortgage  as  to  the  other  two  latter  notes 
subject  to  a  judgment  lien  docketed  after 
their  execution.— D'Oyly  v.  Capp,  99  Cal.  153, 
33  Pac.  736. 

A  mortgage  in  terms  given  as  security  for 
the  payment  of  two  thousand  five  hundred 
dollars,  and  "of  such  additional  sunu  as  may 
be  loaned  by  said  mortgagee  to  said  mort- 

?&gor  before  the  discharge"  thereof,  is  ef- 
ective  to  secure  notes  afterward  given  for 
loans  made  before  the  execution  of  the  mort- 

f[age,  as  against  a  subsequent  judgment  cred- 
tor,  who  IS  not  prejudiced  by  such  misstate- 
ment  on  the  face  of  the  mortgage. — D'Oyly 
V.  Capp,  99  CaL  153,  33  Pac.  736. 

A  mortgage  of  land,  with  the  rents,  issues, 
and  profits  thereof,  is  a  lien  on  the  crop 
growing  when  suit  is  begun  to  foreclose,  su- 
perior to  a  junior  chattel  mortgage  on  said 
erop.— Treat  v.  Dorman,  lOQ  CaL  623,  35  Pac. 
86. 

Where  plaintiff,  in  possession  of  land, 
which  she  held  under  a  recorded  contract  of 
lale,  and  upon  which  there  was  a  lien  for 
the  purchase  price,  agreed  to  sell  the  same 
in  eonsideration  that  the  vendee  discharge 
said  lien,  and  give  his  notes  to  her  for  the 
payment  of  a  further  sum,  and  that  she  re- 
tain possession  until  they  were  paid,  and  the 
vendee  borrowed  money  from  another,  giving 
him  a  mortgage  on  the  land  therefor,  and 
lum  borrowed  was  paid  to  the  holder  of  the 
ilrit  lien,  who  conveyed  directly  to  the  ven- 
dee, the  mortgage  must  be  postponed  to 
plalntiiTs  lien,  the  mortgagee  not  being  en- 
titled to  be  subrogated  to  the  original  lien. 
Austin  ▼.  Pulschen,  5  CaL  Unrep.  176,  42 
I'ao.  806. 


A  mortgage  upon  a  growing  erop  must  be 
executed  with  the  formalities  prescribed  in 
section  2956  of  the  Civil  Code,  otherwise  it 
is  void  against  a  subseouent  mortgage  of  the 
crop  in  good  faith;  and  a  prior  mortgage  of 
the  land,  together  with  the  "rents,  iaaaes, 
and  profits  thereof,"  whatever  its  effect  may 
be  as  between  the  parties  thereto,  as  a  lien 
upon  all  crops  that  might  thereafter  grow 
upon  the  land,  it  cannot,  if  executed  only  as 
a  real  estate  mortgage,  prevail  over  a  subse- 
quent properly  executed  chattel  mortgage  of 
the  growing  crop  of  a  subsequent  year. — 
Simpson  v.  Ferguson,  112  CaL  180,  53  Am. 
St.  Bep.  201,  40  Pac.  104,  44  Pac.  484. 

Where  there  was  an  original  mortgage 
upon  the  lands  sold  to  the  land  company, 
which  a  bank  at  the  request  of  the  land 
ccmpany  had  advanced  the  money  to  dis- 
charge, to  which  security  it  was  agreed  that 
the  bank  was  subrogated  and  had  a  "first 
Uen"  upon  the  property,  to  the  unpaid  resi- 
due of  which  the  plaintiff  had  succeeded,  he 
is  entitled  by  subrogation  to  enforce  a  "first 
lien"  for  the  residue  out  of  the  unsold  lands. 
His  rights  are  unaffected  by  the  fact  that 
the  security  for  the  bank  passed  throng  the 
hands  of  the  trust  company. — Earle  v.  Sunny- 
side  Land  Co.,  150  Cal.  214,  88  Pae.  920. 

As    between   unrecorded   mortgage   and 
judgment.     10  L.  B.  A.  411. 

Efficacy  of  chattel  mortgage  as  against 
real  estate  mortgage.     15  L.  B.  A.  57. 


Mortgages  to  secure  several  notes, 
entitled   to    precedence   of   payments. 
88  Am.  Dec.  440. 

Mortgages  of  railways,  subsequent 
claims  which  take  precedenee  o£  54 
Am.  St.  Bep.  400;  24  L.  B.  A.  800. 

Kecessity  of  giving  mortgagee  notice  of 
public  improvement.  37  Ia.  B.  A. 
(N.  S.)  558. 

Of  notes  falling  due  at  different  times 
secured  by  same  mortgage.  24  L.  B 
A.  800;  42  L.  B.  A.  (N.  S.)   183. 

Of  unrecorded  mortgage  as  against  pur- 
chaser at  judicial  sale.    21  U  B.  A.  38. 

Priority  of  railroad  mortgage  over  other 
liens.    9  L.  B.  A.  143. 

Priority  of  claims  against  property  in 
hands  of  receiver  over  mortgage.  41 
L.  B.  A.  (N.  S.)  695. 


Superiority    as    between    special 

ment  for  public  improvement  and  pri- 
vate mortgage.  35  L.  B^  A.  372;  SO 
L.  B.  A.  (N.  S.)  769. 

To  secure  several  notes,  which  entitled 
to  precedence  of  payment.  88  Ajbl 
Dec.  440. 

§  66a.    (Priority  of  mortgage  om  mthanttfs 
lien. 

One  who  advances  money  to  another  and 
takes  as  security  a  mortgage  on  two  Iraild- 
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ings,  againBt  which  several  mechanics'  liens 
have  been  filed  within  the  statutory  period, 
will  be  postponed  as  to  his  security  until 
such  liens  have  been  satisfied. — ngh  v. 
Moxley,  164  Cal.  874,  128  Pac.  1037,  1038. 

Priority  of  statutory  preference  of  claim 
for  labor  over  pre-existing  mortgage. 
2  L.  B.  A.  (N.  8.)  615. 

§67.    Bona  fide  purchasers  and  purchasers 
with  notice  in  general. 

Where  plaintiff's  father  promised  him  the 
land  in  controversy  if  he  would  move  on  it, 
and  could  make  a  living  out  of  it,  and  dur- 
ing the  possession  of  plaintiff,  and  after  his 
father  had  executed  a  deed  to  him,  which 
was  not  delivered,  his  father  executed  a 
mortgage  on  the  property,  the  possession  of 
plaintiff  was  not  sufficient  to  put  the  mort- 
gagee on  inquiry  as  to  the  extent  of  plain- 
tiff's claim,  since  plaintiff  possessed  no  equi- 
table right  to  the  land  as  against  his  father, 
in  whom  the  legal  title  rested. — Huntley  v. 
San  Francisco  Sav.  Union,  *130  Gal.  46,  62 
Pac.  255. 

Under  Civil  Code,  section  2950,  providing 
that,  when  a  grant  of  real  estate  purports  to 
be  an  absolute  conveyance,  but  is  intended 
to  be  defeasible  on  the  performance  of  cer- 
tain conditions,  the  grant  is  not  defeated 
or  "affected"  as  against  any  person  other 
than* the  grantee  or  his  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  a  defeas- 
ance shall  have  been  recorded,  the  recorded 
deed  is,  as  to  one  taking  a  mortgage  from 
the  grantee  without  notice  of  the  unrecorded 
defeasance,  an  absolute  conveyance,  though 
his  mortgage  is  to  secure  a  note,  the  consid- 
eration of  which  consists  of  his  services 
thereafter  to  be  rendered  in  an  action,  and 
he  receives  notice  of  the  defeasance  before 
he  has  performed  services  other  than  to 
make  a  journey  in  connection  with  the  ac- 
tion.—Payne  V.  Morey,  144  Cal.  130,  77  Pac. 
881. 

Title  of  person  who  conveys  property  to 
her  agent  without  consideration,  and  reljring 
on  his  fraudulent  representations,  held,  supe- 
rior  to  that  of  mortgagees  who  take  with 
knowledge  of  the  agent's  fraud. — ^De  Leonis 
T.  Hammel,  1  Cal.  App.  390,  82  Pac.  349. 

§68.    Pxiority    of    mortgage    for    porcbase 
monoy. 

B.  bought  the  premises  in  controversy,  and 
executed  a  note  in  part  payment,  which  was 
afterward  transferred  to  the  plaintiff.  Soon 
after  the  transfer  the  plaintiff  loaned  B.  an 
additional  sum,  and  took  his  note  and  a  new 
mortgage  on  the  same  lot,  and  his  interest 
in  another  lot,  and  caused  the  first  mortgage 
to  be  canceled  and  satisfied  of  record.  In  a 
suit  to  foreclose  the  mortgage  the  wife  of  B. 
intervened,  and  claimed  the  premises  as  a 
homestead.  Held,  that  the  land  was  liable 
for  the  remainder  of  the  purchase  money, 
no  matter  to  what  purpose  it  might  be  de- 
voted.— Dillon  V.  Byrne,  5  Cal.  455. 


During  negotiations  for  a  loan,  to  secure 
which  a  mortgage  was  given  to  plaintiff,  it 
became  known  to  plaintiff  that  tne  title  to 
the  land  was  in  defendant,  and  that  the  mort- 
gagor was  then  negotiating  for  its  purchase. 
This  purcuase  was  consummated,  and  a  pur- 
chase money  mortgage  executed  by  the  mort- 
gagor to  defendant.  Plaintiff's  mortgage 
was  recorded  before  the  execution  and  record 
of  the  deed  by  defendant  to  the  mortgagor, 
and  before  the  execution  and  record  of  the 
purchase  money  mortgage.  Held,  that  plain- 
tiff must  be  charged  with  knowledge  that 
part  of  the  purchase  money  had  not  been 
paid  when  the  deed  was  executed  to  the  mort- 
gagor, and  that  he  had  notice  of  defendant's 
mortgage,  and  his  mortgage  must  be  post- 
poned to  that  of  defendant. — Montgomery  v. 
Keppel,  75  CaL  128,  7  Am.  St.  Bep.  125,  19 
Pae.  178. 

When  vendee,  having  contract  to  purchase 
property,  mortgages  it  as  his,  and  on  ae» 
quiring  title  gives  vendor  mortgage  to  secure 
part  of  purchase  price,  latter  mortgage  has 
priority.— Tolman  v.  Smith,  85  Cal.  280,  286, 
24  Pac.  743. 

Plaintiff,  who  was  in  possession  of  land 
under  a  contract  of  sale,  agreed  to  sell  the 
same  on  condition  that  the  vendee  discharge 
a  lien  thereon  for  the  price,  which  plaintiff's 
vendor  had  not  full^  paid,  and  pay  an  ad- 
ditional sum  to  plaintiff,  a  part  thereof  in 
cash  and  the  rest  in  notes,  and  that  the  lat- 
ter should  retain  possession  of  the  premises 
as  security  until  the  notes  were  paid.  The 
vendee  borrowed  money  from  another,  whom 
he  already  owed,  giving  him  a  mortgage  on 
the  land  for  the  entire  amount,  and,  after 
paying  off  the  lien  of  the  original  vendors, 
and  the  cash  payment  agreed  to  be  made  to 
plaintiff,  received  deeds  from  the  latter  and 
from  the  parties  whose  liens  he  had  paid,  the 
mortgage  and  deeds  being  all  delivered  on 
the  same  day,  plaintiff  having  no  knowledge 
of  the  mortage,  and  the  mortgagee  being 
unaware  that  his  mortgagor  had  not  paia 
plaintiff  in  full.  Held,  that  such  mortgagee 
was  an  encumbrance  in  good  faith,  without 
notice,  and  his  mortgage  superior  to  any  lien 
which  plaintiff  might  have  for  the  payment 
of  the  purchase  money  by  her  vendee. — ^Aus- 
tin V.  Pulschen,  112  Cal.  528,  44  Pac.  788,  af- 
firming 5  Cal.  Unrep.  176,  42  Pac.  306. 

A  mortgage  to  cover  a  loan  which  was 
used  to  pay  for  the  property  secured  is  not 
a  purchase  price  mortgage,  within  Civil  Code, 
section  2898,  giving  such  mortgages  priority 
over  other  liens  subject  to  the  recording  laws, 
unless  the  money  was  loaned  for  the  express 
purpose  of  paying  for  such  property. — Van 
Lobeu  Sels  v.  Bunnell,  120  Cal.  680,  53  Pac. 
266. 

§69.    Priority  as  affected  by  pnyrlslona  of 
mortgage  or  by  agreement. 

A  court  of  equity  will,  as  against  the  mort- 
gagor, correct  a  mistake  in  the  description  of 
the  mortgaged  premises,  as  a  matter  of 
course;    and   a    person   claiming   under   the 
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Wh^re  the  land  described  in  a  mortgage  is 
mistakenly  described  as  being  in  another  than 
the  trae  range,  the  record  of  such  mortgage 
does  not  give  constructive  notice  of  the  mis- 
take; and  bona  fide  purchasers  of  the  land 
owned  by  the  mortgagors,  who  paid  their  pur- 
chase money  without  actual  notice  of  the  mis- 
take, are  protected,  and  the  mistake  cannot 
be  corrected  as  against  them. — Davis  v.  Ward, 
109  Cal.  186,  50  Am.  St.  Rep.  29,  41  Pac.  1010. 

The  general  rule  that,  where  words  are 
partly  printed  and  partly  written,  the  written 
words  will  control  inconsistent  printed  words, 
can  have  no  application  to  the  question  of 
constructive  notice  by  the  record  of  a  mort- 
gage, the  record  of  the  certificate  of  acknowl- 
edgment of  which  cannot  show  that  the  cer- 
tificate was  partly  printed  and  partly  written. 
Middlecoff  v.  Henstreet,  135  Cai.  173,  67  Pae. 
768. 


corporation  at  the  time  of  the  sheriiPs  deed 
was  prima  facie  evidence  of  its  title. — Cady  v. 
Purser,  131  Cal.  552,  82  Am.  St.  Bep.  391,  03 
Pac.  844. 


S73. 


PoBseaflLon  asnottoe. 


'  One  who  takes  a  mortgage  upon  land  in  the 
sole  and  exclusive  possession  of  another  can 
disprove  notice  of  that  other's  claim  only  by 
showing  that  he  made  every  proper  inquiry  in 
respect  to  the  rights  of  the  possessor,  and 
failed  to  obtain  information;  but,  to  have 
such  an  effect,  it  must  appear  that  the  posses- 
sion is  open  and  notorious. — Hellman  v.  Levy, 
55  Cal.  117. 

Title  to  land  in  suit  was  in  B.,  who  agreed 
to  convey  to  H.  on  payment  of  balance  of 
price,  and  H.  agreed  to  convey  to  plaintiff 
on  same  condition,  and  gave  her  possession: 
Plaintiflf  agreed  to  sell  to  P.  for  ^Ye  thou- 
sand five  hundred  dollars,  and  to  convey  on 
payment  of  tliree  thousand  two  hundred  dol- 
lars, but  was  to  retain  possession  until  fulf 
payment.  P.  applied  to  defendant  for  three 
thousand  dollars — two  thousand  seven  hun- 
dred dollars  to  pay  balance  to  B.,  and  three 
hundred  dollars  to  pay  plaintiff,  of  whom  he 
informed  defendant  he  was  purchasing.  De- 
fendant procured  an  abstract  to  the  land 
which  showed  the  agreements  to  convey  be- 
tween B.  and  H.,  and  H.  and  plaintiff,  and 
was  informed  by  counsel  that  plaintiff  should 
convey  to  P.  in  order  to  perfect  the  latter's 
title;  and  he  sent  men  to  inspect  the  premises, 
who  found  plaintiff's  husband  in  "apparent" 
possession,  cultivating  the  land  as  an  em- 
ployee of  P.  Thereafter,  and  on  the  day  be- 
fore the  deeds  were  executed  to  P.  by  B.  and 
plaintiff,  defendant  loaned  P.  the  money  as 
requested,  and  took  a  mortgage  of  the  land. 
Held,  that  defendant  was  not  a  mortgagee 
without  notice  of  plaintiff's  lien  for  the  un- 
paid price. — Austin  v.  Pulschen,  4  Cal.  Unrep. 
988,  39  Pac.  799. 

The  fact  that  the  corporation  whose  prop- 
erty was  mortgaged,  and  subsequently  sold 
and  conveyed  under  execution  by  the  sheriff's 
deed  ta  another  party,  held  a  title  by  pre- 
scription, which  was  not  recorded,  cannot 
affect  the  provisions  of  the  recording  act  as 
between  the  mortgagee  and  the  sheriff's 
grantee.    The  possession  of  the  land  by  the 


§74. 


Beoord  of  mortgage  as  notioo. 


A  power  of  attorney  contained  in  a  power 
of  sale  mortgage  need  not  be  recorded  among 
powers  of  attorney  when  the  mortgage  is 
properly  recorded. — ^Fogarty  T.  Sawyer,  23 
Cal.  570. 

As  an  instrument  purporting  to  be  a  mort^ 
gage,  but  not  under  seal,  is  not  entitled  to 
record,  the  record  thereof  does  not  impart 
notice  to  subse<^uent  purchasers  or  encum- 
brancers.— RacouiUat  v.  Sansevain,  32  CaL 
376;  Racouillat  v.  Rene,  32  Cal.  450. 

When  the  mortgage  ia  recorded,  so  as  to 
give  constructive  notice  to  a  subsequent  pur- 
chaser, there  is  no  need  of  proof  of  actual 
notice  in  an  action  to  enforce  the  mortgage. — 
Christy  V.  Dana,  42  Cal.  174,  175. 

Mortgage  made  in  good  faith  to  cover 
future  advances  is  good  between  parties  and 
against  subsequent  purchasers  or  encum- 
brancers if  properly  recorded. — Tapia  v.  De- 
martini,  77  Cal.  383,  386,  11  Am.  St.  Rep.  288, 
19  Pac.  641. 

When  a  subsequent  mortgage  is  recorded  it 
is  constructive  notice  to  the  world;  and,  as 
against  a  prior  mortgage  which  had  before 
that  time  been  discluLrged  of  record,  it  is, 
in  the  absence  of  proof  of  actual  notice  of 
a  prior  equity,  to  be  deemed  prior  in  lien. — 
Wittenbrock  v.  Parker,  102  Cal.  93,  41  Am. 
St.  Rep.  172,  24  L.  R.  A.  197,  36  Pac.  374. 

Record  of  subsequent  conveyances  ia  not 
constructive  notice  to  prior  mortgagee,  so  as 
to  prevent  him  from  dealing  in  any  manner 
with  mortgaged  premises;  he  must  have  actual 
notice. — Woodward  v.  Brown,  119  Cal.  283, 
296,  63  Am.  St.  Rep.  108,  51  Pac.  2,  542. 

§75b    Defecttve  recard  or  failure  to  record. 

Mortage  made  anterior  to  passage  of  act 
concerning  conveyances  was  not  recorded  in 
accordance  with  the  provisions  of  the  forty- 
first  section  of  the  said  act.  Held,  that  it  lost 
its  priority  as  against  a  subsequent  purchaser 
without  notice. — Call  v.  Hastings,  3  Cal.  179. 

A  mortgagee  of  a  defendant  in  execution, 
who  has  failed  to  record  his  mortgage  until 
after  the  land  had  been  sold  under  the  execu- 
tion, has  no  lien  or  intervening  rights  as 
against  the  purchaser.  He  can  redeem  under 
the  statute.  If  he  fails  to  do  so,  a  court  of 
equity  will  not  interpose. — Smith  v.  Randall, 
6  Cal.  47,  65  Am.  Dec.  475. 

A  mortgagee  in  a  mortgage  given  to  secure 
a  pre-existing  debt  is  a  purchaser  for  a  valu- 
able consideration,  within  the  meaning  of 
that  clause  in  the  statute  of  Calif omiik.  con- 
cerning conveyances  which  provides  that 
every  conveyance  of  real  estate  which  shall 
not   have   been   recorded   shaU   be   void   as 
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Probate  order  setting  apart  homestead  only 
operates  on  interest  possessed  at  death  of 
husband — is  not  notice  to  bona  fide  purchaser 
of  after-acquired  patent. — Stockton  B.  ft  L. 
Assn.  y.  Chalmers,  65  Oal.  93,  3  Pac.  101. 

Mortgage  for  future  advances  is  prior  to 
subsequent  mechanic's  lien  to  full  extent  of 
advances  made  by  mortgage  without  actual 
notice  of  lien. — Tapia  v.  Demartini,  77  Cal. 
383,  387,  388,  11  Am.  St.  Bep.  288,  19  Pac.  641. 

Party  having  notice  of  existence  of  mort- 
gage is  put  on  inquiry  as  to  whether  it  is 
paid  or  not. — ^Baker  v.  Fireman's  Fund  Ins. 
Co.,  79  Cal.  34,  42,  21  Pac.  357. 

Purchaser  with  note  who  sells  to  one  with- 
out notice  and  repurchases  from  latter  is  not 
protected  as  purchaser  from  innocent  pur- 
chaser.—Huling  V.  Abbott,  86  Cal.  423,  427,  25 
Pae.  4. 

A  deed  of  trust  to  secure  twenty  thousand 
dollars,  and  also  all  further  indebtedness  of 
the  grantor  to  the  third  party  that  might  be 
contracted  during  the  continuance  of  the 
trust,  not  exceeding  thirty-five  thousand  dol- 
lars, provided  that  on  payment  the  trustees 
should  reconvey  to  the  grantor,  his  heirs  or 
assigns,  and  contained  a  power  of  sale  on 
default.  Held,  that  where  such  grantor  after- 
ward made  an  absolute  reconveyance  to  B., 
and  paid  the  original  debt  secured,  such  deed 
of  trust  afforded  no  security  for  other  sums 
advanced  by  such  third  party  to  the  grantor 
for  the  purposes  stated  therein,  with  actual 
notice  of  such  conveyance,  and  that  a  pur- 
chaser at  the  trustee's  sale  made  on  default  in 
payment  of  such  advances  held  the  title  in 
trust  for  B. — Savings  &  Loan  Soc.  v.  Burnett, 
4  Cal.  Unrep.  701,  37  Pac.  180. 

A  mortgage  lien,  or  one  created  by  a  trust 
deed,  cannot  be  enforced  against  subsequent 
encumbrances,  of  which  the  mortgagee  has 
actual  notice,  for  advances  or  indorsements 
made  or  given  after  such  notice. — Savings  ft 
Loan  Soc.  ▼.  Burnett,  106  Cal.  514,  39  Fae. 
922. 

On  an  order  of  the  probate  court  made 
under  an  act  enabling  a  husband  and  wife  to 
sell  or  encumber  the  homestead  in  case  the 
other  spouse  becomes  hopelessly  insane,  M. 
conveyed  to  her  brother  a  homestead  de- 
clared on  community  property,  for  a  nominal 
consideration,  that  was  never  paid.  The 
grantee  mortgaged  the  land  to  plaintiff  to 
secure  a  loan,  part  of  which  was  paid  to  M., 
who  reloaned  it  to  her  brother,  the  balance 
being  applied  on  a  former  mortgage  executed 
by  M.  and  her  husband;  and  the  brother  sub- 
sequently conveyed  the  premises,  in  consid- 
eration of  love  and  affection,  to  M.,  subject 
to  plaintiff's  mortgage.  Held,  that  if  these 
transactions  constituted  a  mortgage  by  M.  to 
plaintiff,  through  the  agency  of  her  brother, 
instead  of  a  sale  to  the  latter,  and  was  not, 
therefore,  authorized  by  the  order,  which 
directed  a  sale,  yet  plaintiff's  rights  were  not 
affected,  since  he  had  neither  actual  nor  con- 
Btmetive  notice  that  the  brother  was  not  the 


absolute   owner   of   the   property. — Bider   v. 
Began,  114  Cal.  667,  46  Pac.  820. 

Second  mortgagee  with  notice  of  prior  mort- 
gage takes  subject  to  such  mortgage,  though 
second  is  first  recorded. — County  Bank  of  San 
Luis  Obispo  V.  Fox,  119  Cal.  61,  63,  64,  51 
Pac.  11. 

The  mere  description  of  property  in  a  cross- 
complaint  by  the  wife  in  an  action  for  a 
divorce  without  any  prayer  that  alimony  be 
charged  as  a  lien  thereon,  and  the  mere  filing 
of  a  notice  of  lis  pendens,  without  any  order 
of  the  court,  charging  alimony  as  a  lien  upon 
the  property,  does  not  give  the  alimony  al- 
lowed in  the  cause  any  priority  over  a  mort- 
gage given  by  the  husband  pendente  lite,  not- 
withstanding actual  notice  to  the  mortgagee 
of  the  pendency  of  the  action  for  divorce  and 
the  claim  of  alimony  therein. — Sun  Ins.  Co.  t. 
White,  123  Cal.  196,  55  Pac.  902. 


§72. 


OoBstmctlTe  notica  in  general. 


If,  however,  the  recording  act  imports 
notice  to  prior  purchasers  or  mortgagees,  it 
is  but  constructive  notice,  and  insufficient 
to  charge  a  prior  mortgagee  with  fraud  in 
releasing  portions  of  the  mortgaged  premises 
(of  which  part  had  been  sold  after  the  mort- 
gage, but  before  his  release),  retaining  a 
lien  on  the  balance,  so  as  to  justify  a  couii  of 
equity  to  set  the  act  aside. — Dennis  v.  Burritt, 
6  Cal.  670. 

An  unmarried  man  executed  mortgages  on 
realty,  and  after  marrying  executed  a  new 
mortgage  to  persons  who  paid  the  first  mort- 
gages on  their  being  released.  Both  of  the 
mortgages  were  recorded,  and  the  release 
of  the  old  and  execution  of  the  new  mortgage 
were  on  the  same  day.  The  wife  did  not 
sign  the  new  mortgage.  Held  that,  the  mort- 
gages being  recorded,  a  subsequent  purchaser 
from  the  mortgagor  and  his  wife  was  charge- 
able with  notice  of  the  mortgagee's  equitable 
rights,  and  therefore  subject  to  them. — Swift 
▼.  Eraemer,  13  Cal.  526,  73  Am.  Dec.  603. 

Under  act  of  1850,  section  25,  providing 
that  a  recorded  conveyance  shall  import 
notice  to  all  persons  of  the  contents,  and  that 
subsequent  purchasers  and  mortgagees  shall 
be  deemed  to  purchase  with  notice,  the  record- 
ing of  the  conveyance  is  constructive  notice 
to  none  except  subsequent  purchasers  and 
mortgagees,  as  the  persons  alluded  to  are 
those  only  acquiring  interest  as  purchasers 
or  mortgagees. — McCabe  v.  Grey,  20  Cal.  509. 

Begistry  of  mortgage  operates  as  con- 
structive  notice. — Christy   v.   Dana,   34   Cal. 

v4o,    OOO. 

Civil  Code,  sections  1213-1215,  making  re- 
corded conveyances  constructive  notice  to 
subsequent  bona  fide  purchasers,  and  void  aa 
against  them,  unless  recorded,  and  defining  a 
conveyance  as  any  instrument  creating  or  en- 
cumbering any  interest  in  real  property,  in- 
clude mortgages. — Odd  Fellows'  ^vings  Bank 
V.  Ban  ton,  46  Cal.  603;  Jones  ▼.  Marks,  47 
Cal.  242. 
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mortgage  was  a  prior  lien.  Judgment,  6  Cal. 
Unrep.  653,  64  Fac.  250,  reversed. — Newhall 
▼.  Hateli,  134  Cal.  269,  55  L.  B.  A.  673,  66 
Pac.  266. 

Oiri]  Code,  section  1158,  declares  tliat  any 
instrument  in  writing  affecting  the  title  to 
real  property  may  be  recorded;  section  1213 
declares  that  erery  conveyance  which  is  re- 
corded as  prescribed  shall  be  construetive  no- 
tice to  subsequent  purchasers,  etc.;  and  by 
section  1215  the  term  "conveyance"  embraces 
every  instrument  in  writing  by  which  the 
title  to  any  real  estate  may  be  affected;  and 
county  government  act,  section  124  (Gen. 
Laws  1903,  p.  157),  requires  the  county  re- 
corder to  record  the  instruments  in  separate 
books  for  deeds,  mortgages,  and  "other  in- 
struments." Held,  that  where  a  contract  for 
the  sale  of  land  called  for  a  conveyance 
thereof  on  the  full  payment  of  the  purchase 
price,  and  required  the  vendee  to  deposit  a 
deed  in  escrow  in  favor  of  the  vendor,  con- 
veying certain  other  land,  and  required  the 
vendee  to  apply  the  proceeds  of  all  sales  of 
such  land  to  the  payment  of  his  purchase 
money  note,  a  record  of  such  contract  in  the 
volume  of  "covenants"  was  constructive  no»- 
tice  to  subsequent  encumbrancers. — Kent  v. 
Williams,  146  Gal.  3,  79  Pac.  527. 

§78.    TranMCttonfl  mbaequent  to  mortga^ 
affecting  prioilty. 

A  mortgaged  to  B  and  after  B's  mort- 
gage was  barred  by  limitations  he  mortgaged 
again  to  C,  and  subsequently  indorsed  a  re- 
vival upon  B's  note.  Held,  that  the  revival 
could  not  affect  the  previously  acquired  lien 
of  C— Lord  V.  Morris,  18  Cal.  482. 

Intervening  encumbrancers  cannot  be  af- 
fected by  a  subsequent  agreement  of  a  mort- 
gagor to  pay  the  mortgage  note,  originally 
payable  in  legal  tender  notes,  in  gold. — ^Belloc 
V.  Davis,  38  Cal.  242. 

If  a  mortgage  is  made  open  land  on  which 
an  earlier  moi^gage  is  already  due,  and  sub- 
sequently the  junior  mortgagee  would  enforce 
his  lien,  the  land  having  been  sold  meantime 
in  foreclosure  of  the  senior  mortgage,  the  lat- 
ter will  be  kept  alive  and  deemed  to  be  still 
in  force,  with  the  same  effect  as  though  the 
mortgagor  still  held  the  legal  title. — Carpen- 
tier  V.  Brenham,  1  Cal.  Unrep.  812. 

Mortgage  by  vendee  of  legal  title,  subse- 
quent to  a  contract  of  sale,  is  a  valid  lien, 
subject  to  the  contract. — Fuh  t.  Fowlie,  58 
Cal.  373. 

Such  mortgage  cannot  be  canceled,  without 
payment  of  balance  due  on  the  contract.^- 
Fish  V.  Fowlie,  58  Cal.  373. 

Where  an  interlocutory  decree  was  entered 
awarding  a  divorce  to  the  wife  and  the  whole 
of  the  community  property,  and  a  monthly  al- 
lowance for  maintenance,  reserving  the  right 
to  the  wife  to  apply  for  a  supplemental  de- 
cree assigning  her  a  sufficient  amount  for  her 
support  out  of  the  separate  property  of  the 


husband  and  enjoining  the  husband  from  dis- 
posing of  or  encumbering  it,  except  that  he 
was  permitted  to  carry  on  his  usual  and  or- 
dinary business,  such  decree  did  not  have  the 
effect  to  postpone  thereto  any  portion  of  a 
mortgage  lien  to  secure  a  specified  amount 
previously  executed  by  the  husband  upon  hia 
separate  property,  though  the  amount  waa  to 
be  advanced  to  the  husband  from  time  to 
time  by  the  mortgagee,  and  eight  thousand 
dollars  thereof  was  paid  to  him  after  the  en- 
try of  the  decree. — Sun  Ins.  Co.  v.  White.  123 
Cal.  196,  55  Pac.  902. 


S79. 


Entry   of   aatiaf action  of   mort- 


gage. 


Where  a  new  mortgage  is  executed  in  lieu 
of  an  old  mortgage  for  the  same  debt,  the 
execution  of  the  new  and  the  satisfaction 
of  the  old  mortgage  may  be  regarded  as 
simultaneous  acts. — Dillon  v.  Byrne,  5  Cal. 
455. 

Where  a  lien  on  land  appears  satisfied  of 
record,  such  satisfaction  will  not  be  treated 
as  an  equitable  assignment  of  the  mortgage 
as  against  a  subsequent  bona  fide  mortgagee. 
Persons  v.  Shaeffer,  65  Cal.  79,  3  Pac.  94. 

Partial  release  of  mortgaged  property, 
either  on  margin  of  record  or  in  separate  re- 
corded instrument,  imparts  notice  to  person 
dealing  with  mortgaged  property. — Woodward 
V.  Brown,  119  Cal.  283,  298,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  542. 

§80.    Estoppel  throngb  ftand  or  negUgeace 
affecting  priority. 

On  an  issue  whether  a  mortgagee  released 
property  covered  by  his  mortgage  in  fraud 
of  a  subsequently  recorded  conveyance  of 
the  same,  actual  notice  of  the  conveyance, 
or  such  acts  in  the  premises  as  some  positive 
statute  characterises  as  fraudulent,  is  neces- 
sary to  be  shown  to  constitute  a  fraud.— 
Dennis  v.  Burritt,  6  Cal.  670. 

Fraud  must  be  clearly  proven  in  connec- 
tion with  part  payment  and  surrender  of  a 
mortgage  to  give  a  new  mortgage  priority 
over  intervening  liens. — Smith  v.  I>b11,  13  Cal 
510,  512. 

Innocent  mortgagee  of  property  fraudu- 
lently conveyed  acquires  valid  lien. — Randall 
V.  Duff,  79  Cal.  115,  126,  3  L.  B.  A.  754,  19 
Pac.  532,  21  Pac.  610. 

Where  a  mortgagee's  attorney  drew  a  full, 
instead  of  a  partial,  release  of  his  mortgage, 
and  he  executed  it  without  reading,  his  lien 
is  inferior  to  that  of  a  subsequent  mortgagee 
relying  upon  the  record  of  the  release. — Wit- 
tenbrock  v.  Parker,  102  Cal.  93,  41  Am.  St. 
Bep.  172,  24  L.  B.  A.  197,  36  Pac.  374. 

Where  the  prior  mortgagee,  by  mistake, 
satisfied  his  mortgage  in  fidl,  without  read- 
ing the  satisfaction,  this  was  negligence  on 
hia  part,  and,  if  he  and  a  subsequent  mort- 
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against  any  subsequent  purchaser  in  ffood 
faith  and  for  a  valuable  consideration,  whose 
conveyance  shall  have  been  first  duly  re- 
corded, If  it  be  recorded,  and  the  property 
bought  by  the  mortgagee  under  a  foreclosure, 
and  the  proceeds  applied  on  his  decree,  with- 
out notice  of  a  previous  unrecorded  deed,  he 
aequires  a  title  superior  to  that  of  a  grantee 
in  such  unrecorded  deed. — ^Frey  ▼.  Gli&rd,  44 
Cal.  335. 

Unrecorded  mortgage  will  prevail  over  sub- 
sequent mortgage  first  recorded  without 
notice,  if  no  value  is  paid. — Withers  v.  lattle, 
56  Cal.  370. 

A  mortgage  of  land  erroneously  recorded 
in  a  book  of  "Bills  of  Bale  and  Agreements" 
does  not  give  constructive  notice  to  a  sub- 
sequent purchaser  of  the  land  at  sheriff's  sale. 
Such  purchaser  is  protected,  in  the  absence  of 
actual  notice  of  the  mortgage,  and  has  a  ri^ht 
to  rely  upon  the  absence  of  constructive 
notice  on  the  face  of  the  proper  book  of 
record.-^ady  v.  Purser,  131  Cal.  552,  82  Am. 
St.  Bep.  391,  63  Pac.  844. 


§76. 


Effect  in  general. 


Mortgage  made  anterior  to  the  passage  of 
the  act  of  April,  1850,  concerning  convey- 
ances, was  not  recorded  in  accordance  with 
the  forty-first  provision  of  the  act.  Held, 
that  it  lost  its  priority  as  against  a  subse- 
quent purchaser  without  notice. — Call  ▼.  Hast- 
ings, 3  Cal.  179. 

Mortgagee  of  unrecorded  mortgage  must 
redeem  from  such  sale  or  lose  his  right;  he 
has  no  lien  as  against  the  purchaser.— Smith 
T.  Bandall,  6  Cal.  47,  65  Am.  Dec.  475. 

When  a  mortgage  is  executed  to  secure  a 
note  made  payable  in  money  generally,  and  a 
supplement  is  afterward  added,  but  not  re- 
corded, which  makes  the  note  payable  in  gold, 
the  mortgage  can  be  enforced  by  a  sale  for 
gold  as  against  subsequent  encumbrancers 
whose  Uen  attached  after  the  addition  of  the 
supplement. — ^Poett  v.  Stearns,  31  Cal.  78. 

To  secure  the  price  of  machinery,  the  pur- 
chaser mortgaged  the  machinery  and  the 
leased  land  upon  which  he  placed  it,  which 
mortgage  was  recorded  in  the  records  of 
mortgages  of  real  estate.  Held,  valid  as 
against  a  third  person. — ^Boyle  Ice  Machine 
Go.  V.  Gould,  73  Cal.  153, 14  Pac.  609. 

An  attachment  is  good  as  against  a  prior 
mortgage  which  was  not  recorded  until  after 
the  attachment. — ^Beamer  v.  Freeman,  84  Cal. 
654,   24   Pac.   169. 

Subsequent  purchasers  are  not  chargeable 
with  constructive  notice  of  the  contents  of  a 
recorded  mortgage,  under  Civil  Code,  section 
1213,  where  it  has  not  been  transcribed  into 
the  proper  book,  though  the  mortgagor's  title 
exists  only  by  virtue  of  prescription. — Cady  v. 
Purser,  131  Cal.  552^  82  Am.  St.  Bep.  391,  63 
Pac.  844. 


S  77.    Sabsequent  bona  fide  purdiaseni 

or  mortgagees. 

On  the  death  of  the  occupant  of  a  smalT 
tract  of  unsurveyed  government  land,  the  pro- 
bate court  set  it  apart  as  homestead  for  his 
widow  and  two  children.  Her  second  hus- 
band, who  was  also  guardian  for  decedent's 
children,  obtained  a  United  States  patent  for 
land  including  a  portion  of  the  homestead. 
Held,  that  a  bona  fide  mortgagee  was  not  put 
on  notice  of  any  equitable  claim  of  the 
children  to  the  land.-— Stockton  Buildine  ft 
Loan  Assn.  v.  Chalmers,  65  Cal.  93,  3  rac. 
101. 

Payment  of  judgment  of  foreclosure  of 
mortgage  may  operate  as  equitable  assign- 
ment to  the  person  who  makes  the  payment, 
although  the  mortgagee  enters  satisfaction  of 
the  judgment  upon  the  record.  But  the  lien 
of  the  judgment  will  not  be  kept  alive  to  the 
prejudice  of  a  subsequent  bona  fide  purchaser 
of  the  land,  who  had  no  notice  of  the  equities 
of  the  person  who  made  the  payment,  and 
who  purchased  while  it  appeared  of  record 
that  the  judgment  had  been  satisfied  and 
discharged. — Fersons  v.  Shaeffer,  65  Cal.  79, 
3  Pac.  94. 

A  mortgage  properly  executed  and  acknowl- 
edged, although  the  certificate  of  acknowledg- 
ment is  defective,  ds  valid  against  a  subse- 
quent purchaser  having  knowledge  of  it  as 
recorded,  though  not  of  its  proper  acknowl- 
edgment, where  he  parted  with  no  value,  and 
incurred' no  liability,  except  a  contingent  lia- 
bility which  never  became  fixed. — Hutchinson 
V.  Ainsworth,  73  Cal.  452,  2  Am.  St.  Bep.  823, 
15  Pac.  82. 

Becording  of  deed  absolute  and  separate 
agreement  of  defeasance  constituting  mort- 
gage by  legal  construction  is  notice  to  sub- 
sequent grantee. — Baker  v.  Fireman's  Fund 
Ins.  Co.,  79  Cal.  34,  41,  21  Pac.  357. 

An  attaching  creditor  is  not  a  bona  fide 
purchaser  within  the  meaning  of  section  1214 
of  the  Civil  Code,  which  provides  that  an  un- 
recorded mortgage  is  void  only  as  against 
subsequent  purchasers  or  mortgagees,  for 
value  and  in  good  faith,  and  such  creditor 
takes  only  what  interest  the  debtor  has  at  the 
date  of  the  attachment. — Bank  of  Ukiah  v. 
Petaluma  Sav.  Bank,  100  CaL  590,  35  Pac. 
170. 

The  lien  of  an  unrecorded  mortgage,  given 
to  secure  a  loan  is  created  by  the  mere  execu- 
tion and  delivery  of  the  mortgage,  and  takes 
precedence  over  an  attachment  or  judgment 
iien  obtained  after  its  execution. — Bank  of 
Ukiah  V.  Petaluma  Sav.  Bank,  100  CaL  590, 
35  Pac.  170. 

Plaintiff  brought  an  action  to  foreclose  a 
mortgage,  making  a  judgment  creditor  of 
the  mortgagor  a  codefendant,  and  judgment 
was  rendered  for  defendants  on  demurrer  to 
the  complaint.  Subsequently  such  codefend- 
ant purchased  the  land  mortgaged  at  execu- 
tion sale.  Held,  that  the  codefendant  made 
such    purchase    with    notice    that   plaintiff's 
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mortgage  was  a  prior  lien.  Judgment,  6  Cal. 
Unrep.  653,  64  Pae.  250,  reversed. — Newhall 
▼.  Hatch,  134  Gal.  269,  55  L.  B.  A.  673,  65 
Pac.  266. 

Oiril  Code,  eeetion  1158,  declares  that  any 
instrument  in  writing  affecting  the  title  to 
real  property  may  be  recorded;  section  1213 
declares  that  every  conveyance  which  is  re- 
corded as  prescribed  shall  be  constructive  no- 
tice to  subsequent  purchasers,  etc.;  and  by 
section  1215  the  term  "conveyance"  embraces 
every  instrument  in  writing  by  which  the 
title  to  any  real  estate  may  be  affected;  and 
county  government  act,  section  124  (Oen. 
Laws  1903,  p.  157),  requires  the  county  re- 
corder to  record  the  instruments  in  separate 
books  for  deeds,  mortgages,  and  "other  in- 
struments." Held,  that  where  a  contract  for 
the  sale  of  land  called  for  a  conveyance 
thereof  on  the  full  payment  of  the  purchase 
price,  and  required  the  vendee  to  deposit  a 
deed  in  escrow  in  favor  of  the  vendor,  con- 
veying certain  other  land,  and  required  the 
vendee  to  apply  the  proceeds  of  all  sales  of 
such  land  to  the  payment  of  his  purchase 
money  note,  a  record  of  such  contract  in  the 
volume  of  "covenants"  was  constructive  no»- 
tice  to  subsequent  encumbrancers. — Kent  v. 
WilUams,  146  Gal  3,  79  Pac.  527. 

§78.    Tranaactloiu  mbaequent  to  mortgage 
affecting  priority. 

A  mortgaged  to  B  and  after  B's  mort- 
gage was  barred  by  limitations  he  mortgaged 
again  to  G,  and  subsequently  indorsed  a  re- 
vival upon  B's  note.  Held,  that  the  revival 
could  not  affect  the  previously  acquired  lien 
of  C.— Lord  V.  Morris,  18  Gal.  482. 

Intervening  encumbrancers  cannot  be  af- 
fected by  a  subsequent  agreement  of  a  mort- 
gagor to  pay  the  mortgage  note,  originally 
payable  in  legal  tender  notes,  in  gold. — ^Belloc 
V.  Davis,  38  Gal.  242. 

If  a  mortgage  is  made  upon  land  on  which 
an  earlier  mortgage  is  already  due,  and  sub- 
sequently the  junior  mortgagee  would  enforce 
his  lien,  the  land  having  been  sold  meantime 
in  foreclosure  of  the  senior  mortgage,  the  lat- 
ter will  be  kept  alive  and  deemed  to  be  still 
in  force,  with  the  same  effect  as  though  the 
mortgagor  still  held  the  legal  title. — Garpen- 
tier  V.  Brenham,  1  Gal.  Unrep.  812. 

Mortgage  by  vendee  of  legal  title,  subse- 
quent to  a  contract  of  sale,  is  a  valid  lien, 
subject  to  the  contract. — Fish  t.  Fowlie,  58 
Gal.  373. 

Such  mortgage  cannot  be  canceled,  without 
payment  of  balance  due  on  the  contract.^- 
Tish  V.  Fowlie,  58  Gal.  373. 

Where  an  interlocutory  decree  was  entered 
awarding  a  divorce  to  the  wife  and  the  whole 
of  the  community  property,  and  a  monthly  al- 
lowance for  maintenance,  reserving  the  right 
to  the  wife  to  apply  for  a  supplemental  de- 
cree assigning  her  a  sufficient  amount  for  her 
support  out  of  the  separate  property  of  the 


husband  and  enjoining  the  husband  from  dis- 
posing of  or  encumbering  it,  except  that  he 
was  permitted  to  carry  on  his  usual  and  or- 
dinary business,  such  decree  did  not  have  the 
effect  to  postpone  thereto  any  portion  of  a 
mortgage  lien  to  secure  a  specified  amonnt 
previously  executed  by  the  husband  npon  his 
separate  property,  though  the  amount  waa  to 
be  advanced  to  the  husband  from  time  to 
time  by  the  mortgagee,  and  eight  thonsand 
dollars  thereof  was  paid  to  him  after  the  en- 
try of  the  decree.^-Sun  Ins.  Go.  v.  White,  123 
Gal.  196,  55  Pac.  902. 


§79. 


Entry   of   aatiafactioii   of    mort- 


gage. 


Where  a  new  mortgage  is  executed  in  lien 
of  an  old  mortgage  for  the  same  debt,  the 
execution  of  the  new  and  the  aatisfaetion 
of  the  old  mortgage  may  be  regarded  as 
aimnltaneous  acts. — ^Dillon  v.  Byrne,  5  CaL 
455. 

Where  a  lien  on  land  appears  satisfied  of 
record,  such  satisfaction  will  not  be  treated 
as  an  equitable  assignment  of  the  mortgage 
as  against  a  subsequent  bona  fide  mortgagee. 
Persons  v.  ShaefFer,  65  Gal.  79,  3  Pac.  94. 

Partial  release  of  mortgaged  property, 
either  on  margin  of  record  or  in  separate  re- 
corded instrument,  imparts  notice  to  perseii 
dealing  with  mortgaged  property. — Woodward 
V.  Brown,  119  Gal.  283,  298,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  542. 

ISO.    Eatopp^  throagh  ftaod  or  negUgwee 
aif ectiiig  priority. 

On  an  issue  whether  a  mortgagee  released 
property  covered  by  his  mortgage  in  frand 
of  a  subsequently  recorded  conveyance  of 
the  same,  actual  notice  of  the  conveyance, 
or  such  acts  in  the  premises  as  some  positive 
statute  characterizes  as  fraudulent,  is  neces- 
sary to  be  shown  to  constitute  a  fraud.— 
Dennis  v.  Burritt,  6  GaL  670. 

Frand  must  be  clearly  proven  in  connec- 
tion with  part  payment  and  surrender  of  t 
mortgage  to  give  a  new  mortgage  priority 
over  intervening  liens. — Smith  v.  Dall,  13  CaL 
510,  512. 

Innocent  mortgagee  of  property  frandu- 
lently  conveyed  acquires  valid  lien. — Randall 
V.  Duff,  79  Gal.  115,  126,  3  L.  B.  A.  754^  19 
Pac.  532,  21  Pac.  610. 

Where  a  mortgagee's  attorney  drew  a  fall, 
instead  of  a  partial,  release  of  his  mortgage, 
and  he  executed  it  without  reading,  his  lien 
is  inferior  to  that  of  a  subsequent  mortgagee 
relying  upon  the  record  of  the  release. — Wit- 
tenbrock  v.  Parker,  102  Gal.  93,  41  Am.  St 
Bep.  172,  24  L.  B.  A.  197,  36  Pac.  374. 

Where  the  prior  mortgagee,  by  mistake, 
satisfied  his  mortgage  in  tSl,  without  read- 
ing the  satisfaction,  this  was  negligence  on 
his  part|  and,  if  he  and  a  subsequent  sort- 
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gSigBe  were  both  innocent  parties,  the  loss 
resulting  from  the  negligence  of  the  prior 
mortgagor  should  fall  apon  him. — Witten- 
brock  ▼.  Parker,  102  Cal.  93,  41  Am.  St.  Bep. 
172,  24  L.  B.  A.  197,  36  Pac.  374. 

A  person  who  aceepts  a  mortgage  which  re- 
cites that  it  is  sabjeet  to  another  mortgage 
OB  the  same  property  is  estopped  and  not 
allowed  to  defeat  or  impair  the  other  mort- 
gage by  denying  its  priority  or  yalidity  at 
the  time  he  took  it  to  the  amount  of  it  as 
recited  in  his  own  mortgage. — National  Hard- 
ware Co.  T.  Sherwood,  165  Gal.  1,  130  Pac. 
881. 

A  recital  in  a  deed  of  trust  given  to  se- 
eure  the  purchase  price  of  land  that  it  is  sub- 
ject to  a  mortgage  for  a  specified  amount 
estops  the  beneficiary,  upon  his  succession  to 
the  title  of  the  mortgagor  by  sale  under  the 
trust  deed,  from  asserting,  as  against  the 
purchaser  of  the  note  and  mortgage,  that  the 
full  amount  of  the  note  was  not  adTanced, 
where  the  purchase  was  made  in  reliance 
upon  the  recital. — National  Hardware  Co.  ▼• 
Sherwood,  165  Cal.  1,  130  Pae.  881. 

§81.    Acttoiis   to    determine    and   aatabUah 
xigbta. 

Testimony  is  admissible  to  prove  actual  no- 
tice Qf  a  mortgage. — Christy  t.  Dana,  34  Cal. 
548,  553. 

B.  and  S.  purchased  land,  each  contribut- 
ing equally  to  the  purchase  money,  and  the 
conveyance  was  taken  to  B.,  who  with  the 
consent  of  S.  conveyed  the  land  in  trust  to 
secure  a  debt.  Afterward  B.,  without  the 
consent  of  S.,  mortgaged  the  land  to  one  who 
took  without  notice  of  the  trust.  Held,  that 
S.  should  be  postponed  to  the  mortgagee,  who 
had  the  superior  equity. — Salter  v.  Baker,  54 
Cal.  140. 

It  may  be  shown  by  parol  that  plaintiff, 
at  the  time  he  advanced  money  on  Ian  I  to 
defendant's  mother,  taking  a  mortgage  there- 
for, knew  that  a  deed  thereof  had  been  exe- 
cuted to  defendant,  and  delivered  in  escrow 
to  take  effect  on  the  grantor's  death,  and  that 
the  consideration  theref'>r  was  the  payment 
by  defendant  of  taxes  on  said  property  and 
the  support  of  the  grantor  during  her  life. — 
Wittenbrock  v.  Cass,  110  Cal.  1,  42  Pac.  300. 

Becovery  by  plaintiff  in  ejectment  of  prem- 
ises which  he  claims  under  foreclosure  of 
mortgage  cannot  be  defeated  by  one  not  con- 
necting himself  with  the  title,  by  a  showing 
that,  three  years  before  execution  of  the 
mortgage,  the  mortgagor  was  declared  a 
bankrupt  under  the  federal  laws,  and  that 
the  register  in  bankruptcy  then  conveyed  to 
the  assignee  in  bankruptcy  the  bankrupt's 
property — notice  of  the  assignee's  appoint- 
ment not  having  been  published,  and  the 
assignment  to  him  not  having  been  filed  for 
seven  years,  though  Bevised  Statutes  of  the 
United  States,  section  5054,  required  imme- 
diate publication  of  the  notice,  and  record- 


ing of  the  assignment  within  riz  months; 
and  it  appearing  that  the  mortgagee  never 
had  notice  of  the  bankruptcy  proceedings  till 
after  the  foreclosure,  and  that  nothing  was 
done  by  the  court  or  assignee  in  bankruptcy 
till  nearly  seven  years  after  appointment  of 
the  assignee,  when  he  sold  out  his  claim  to 
the  property,  worth  seven  thousand  dollars, 
for  fifty  dollars,  and  the  mortgagor  having 
till  then  remained  in  undisturbed  possession, 
claiming  the  property  as  his  homestead. — 
Bobrecht  v.  Beid,  114  Cal.  356,  46  Pac.  101. 

The  failure  of  the  complaint  of  the  admin- 
istrator to  aver  a  tender  of  the  mortgage 
debt,  or  an  offer  to  pay  the  same,  does  not 
affect  the  cause  of  action  to  have  the  deed 
set  aside  under  which  the  mortgagee  claims 
to  have  acquired  an  absolute  title;  such  re- 
lief, if  granted,  not  being  such  as  to  leave 
the  mortgagee  without  appropriate  remedy  to 
enforce  the  mortgage  debt;  and  it  would  be 
inequitable  to  require  the  administrator  of 
the  deceased  mortgagor  to  make  a  tender  of 
the  amount  due,  which  could  not  be  raised 
upon  the  premises,  whatever  their  value  be- 
fore it  should  b^  determined  that  the  deed 
was  itself  only  a  mortgage. — Bradbury  v. 
Davenport,  114  CaL  593,  55  Am.  St.  Bep.  92, 
46  Pac.  1062. 

A  grantee  of  a  deed  absolute  on  its  face 
cannot  maintain  ejectment  thereon,  where  his 
grantor  merely  held  the  title  as  security  for 
a  debt  which  the  grantee  paid,  and  at  the 
same  time  executed  a  bond  to  the  original 
mortgagor  in  which  he  agreed  to  convey  if 
the  amount  expended  by  him  was  repaid,  with 
interest,  by  a  specified  time,  since  the  instru- 
ment was  a  mortgage. — Meeker  v.  Shnsteri  5 
Cal.  TJnrep.  578,  47  Pac.  580. 

In  an  action  to  establish  the  priority  of 
plaintiff's  mortgage  over  another,  executed 
later,  but  recorded  prior  thereto,  it  appeared 
that  on  the  execution  of  the  mortgage  to 
plaintiff  by  the  wife,  who  separately  owned 
the  property,  it  was  left  with  plaintiff's 
agents  for  the  husband's  signature,  and  that 
both  husband  and  wife  thereupon  executed 
a  mortgage  to  their  codefendant,  who  placed 
it  on  record  before  plaintiff's  mortgage  was 
completed.  The  court  found  that  the  defend- 
ant mortgagee,  though  he  had  been  informed 
by  the  husband  that  plaintiff  was  trying  to 
get  him  and  his  wife  to  execute  a  mortgage, 
took  his  mortgage  without  knowledge  of  the 
fact  that  she  had  previously  executed  the 
mortgage  to  plaintiff.  Held,  that  such  find- 
ing was  insufficient  for  the  determination  of 
the  case,  since  under  Civil  Code,  section  19, 
it  was  necessary  also  to  find  whether  he  had 
actual  notice  of  circumstances  sufficient  to 
have  put  him  on  inquiry,  the  prosecution  of 
which  would  have  led  to  a  knowledge  of  the 
existence  of  such  prior  mortgage. — Prouty  v. 
Devin,  118  Cal.  258,  50  Pac.  380. 

A  judgment  declared  a  deed  a  mortgage, 
and  ordered  defendant,  the  grantee,  to  recon- 
vey  on  payment  of  a  certain  sum,  and  di- 
rected that,  unless  the  payment  was  made 
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within  a  eertain  time^  the  action  should  be 
dismissed.  Held,  tliat  it  was  no  ^oand  for 
dismissing  the  action  that  prior  to  a  tender 
the  grantor  eonvejed  the  proper^  in  frand 
of  creditors. — Cline  ▼.  Bobbins,  6  GaL  XJnrep. 
176,  55  Pae.  150. 

One  who,  with  his  wife,  had  given  mort- 
gages on  the  homestead,  falsely  represented 
to  the  mortgagee  that  his  wife  was  dead,  and 
the  mortgagee  consented  to  cancel  the  mort- 
gages, made  an  additional  loan,  and  accepted 
a  mortgage  from  the  husband  alone  on  the 
homestead  and  other  realty.  Held,  in  a  suit 
to  set  aside  the  cancellation  of  the  former 
mortgage,  that  a  decree  setting  aside  the  can- 
cellation, foreclosing  the  homestead  mort- 
gages, and  crediting  sueh  amount  on  the  hus- 
band's mortgage,  and  canceling  the  latter  so 
far  as  it  covered  the  homestead  premises  was 
proper.^-San  Francisco  Mut.  Loan  Assn.  t. 
Bowden,  137  Gal.  236,  69  Pac.  1059. 

The  judgment  was  not  insufficient  because 
there  was  no  averment  or  finding  that  the 
mortgagee  had  been  injured. — San  Francisco 
Mut.  Loan  Assn.  v.  Bowden,  137  Gal.  236,  69 
Pac.  1059. 

It  was  not  necessary  that  the  mortgagee, 
before  suing  for  the  cancellation,  should  have 
surrendered  the  mortgage  executed  by  the 
husband  alone,  that  mortgage  including  other 
property  than  the  homestead,  and  being  in 
part  to  secure  money  other  than  that  involved 
in  the  homestead  mortgages. — San  Francisco 
Mut.  Loan  Assn.  v.  Bowden,  137  Gal.  236,  69 
Pac.  1059. 


IV.    BIGHTS  AKD  IJABIUTIB8  OF  PAB- 


Alteration  of,  after  delivery.  32  L.  B. 
A.  (N.  8.)  289. 

Effect  of  one  spouse  joining  in  the  execu- 
tion of  the  other's  deed  or  mortgage 
to  convey  the  former's  separate  prop- 
erty included  therein.  28  L.  B.  A, 
(N.  S.)  289. 

Estate  of  mortgagee.    4  L.  B.  A.  427. 

Estoppel  of  mortgagee  to  assert  title  or 
interest  in  property  by  concealing  his 
interest  or  representing  title  to  be  in 
another.  48  L.  B.  A.  (N.  S.)  753,  759, 
761,  764. 

Estoppel  of  one  attesting  mortgage  to  as- 
sert title.     3  L.  B.  A.  (N.  8.)  879. 

Injunction  against  cutting  of  timber  by 
mortgagor  or  mortgagee.  43  L.  B.  A. 
(N.  8.)  268. 

Invalidity  of  previous  mortgage,  right  of 
mortgagee  to  assert.  21  Ann.  Gas. 
1165. 

Joining  in  mortgage  on  property  as  a 
waiver  of  prior  lien.  35  L.  B.  A. 
(N.  8.)  848. 

Liability  to  mortgagor  of  mortgagee  who 
agrees    to    procure    fire    insurance    on 


mortgaged  premises  for  failure    prop- 
erly to  insure.    11  Ann.  Gas.  936. 

Marshaling  assets  for  benefit  of  aiort- 
gagor.    47  L.  B.  A.  (N.  8.)  302. 

Mortgagee  as  owner  within  mechanics' 
lien  law.    39  L.  B.  A.  (N.  8.)  84. 

Paying  interest  on  forged  mortgage  as 
estoppel  to  question  the  mortgage.  41 
L.  B.  A.  (N.  8.)  740. 

Bemediet  of  mortgagee  to  reach  aurpliis 
proceeds  after  judicial  or  other  Male. 
88  Am.  St.  Bep.  359. 

Bemoval  of  mortgaged  property  into  an- 
other state.     70  Am.  Dec.  67. 

Bights  of  mortgagee  as  passing  by  quit- 
claim deed.    Ann.  Gas.  1913G,  366. 

Bight  of  mortgagee  of  property  to  notice 
of  proceeding  to  levy  special  assess- 
ment thereon.    Ann.  Gas.  1912D,  536. 

Bight  of  mortgagee  to  notice  to  redeem 
from  tax  sale.  44  L.  B.  A.  (N.  8.)  669, 
676,  679. 

Bight  of  mortgagee  to  recover  in  direct 
suit  against  mortgagor  taxes  paid  on 
mortgaged  property.    15  Ann.  Cbm.  525. 

Bight  of  mortgagee,  who  has  paid  taxes, 
to  maintain  independent  action  against 
mortgagor  for  reimbursement  before  or 
after  foreclosure  of  mortgage.  ID  L. 
B.  A.  (N.  8.)  679. 

Bight  of  mortgagee  whose  mortgage  is  as- 
sumed by  a  vendee  as  part  of  the  pur- 
chase price  to  enforce  the  vendor's  lien. 
47  L.  B.  A.  (N.  8.)  189. 

Bight  of  mortgagor  to  enforce  vendor^ 
lien  against  vendee  of  property.  Ann. 
Gas.  1914G,  502. 

Bight  of  mortgagor  to  sue  for  injuries  te 
premises  by  third  person.  Ann.  Gas. 
1913A,  652. 

Title  of  mortgagor.    7  L.  B.  A.  275. 


§82.    Possession  or  contro>  of  imupettiy  in 
general. 

Possession  by  the  mortgagee  cannot  abridge, 
enlarge,  or  otherwise  affect  his  interest,  nor 
convert  that  which  was  previously  a  security 
into  a  seisin  of  the  freehold. — Nagle  v.  Macy, 
9  Gal.  426;  Button  v.  Warschauer,  21  Gal.  609, 
82  Am.  Dec.  765;  Baynor  v.  Drew,  72  CaL  307, 
309,  13  Pac.  866;  Spect  v.  Spect,  88  Gal.  437 
440,  22  Am.  St.  Bep.  314,  13  L.  B.  A.  137,  26 
Pac.  203. 

Fraudulent  collusion  to  defeat  rights  of  a 
mortgagor  by  abandonment  of  possession  to 
another,  will  not  be  countenanced. — ^Keller  t. 
Berry,  62  Gal.  488. 

So  long  as  a  mortgagee  in  possession  holds 
by  consent  of  the  mortgagor  and,  under  his 
agreement  to  apply  rents  and  profits  to  the 
mortgage   debt,   his   holding  is  not   adverse 
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under  Code  of  Civil  Procedure,  section  346. — 
Wadleigh  v.  Phelps,  149  Cal.  627,  87  Pac.  93. 

Contribation  among  persons  holding 
lands  affected  by.     16  Am.  Dec.  141. 

Eminent  domain,  remedies  by  and 
against  mortgagees  in  proceedings  in. 
88  Am.  St.  Bep.  363. 

Impairment  of  valae  of  security,  rights 
and  remedies  of  mortgagees  against. 
43  Am.  St.  Bep.  432. 

Injunction  in  favor  of  mortgagee  against 
execution  sale.    30  L.  B.  A.  125. 

Protection  of  rights  of  mortgagee.  7 
L.  B.  A.  631. 

Bight  of  mortgage  creditor  to  question 
validity  of  attachment.  35  L.  B.  A. 
768. 

Bemedies  of  mortgagee.  1  L.  B.  A.  397; 
6  L.  B.  A.  610. 

Bemedy  of  mortgagee  for  injury  to  secur- 
ity.    1  L.  B.  A.  366. 

Bights  of  mortgagee  on  condemnation  of 
premises.     18  L.  B.  A.  113. 

Bight  of  senior  mortgagee  to  disburse- 
ments.   9  L.  B.  A.  678. 

Validity  of  oral  agreement  by  mortgagor 
to  deliver  possession  of  mortgaged 
realty  to  mortgagee.  Ann.  Cas.  1914C, 
926. 

Power  of  mortgagor  to  sell  or  contract 
with  reference  to  mortgaged  property, 
free  from  mortgage.  8  L.  B.  A.  (N. 
8.)  404. 

f  8S.    Bole  in  OaUfoniU  diftiBgulslied  firom 
oommon-laiw  mlA. 

At  common  law  a  mortgage  was  regarded 
as  a  conveyance  of  a  conditional  estate, 
which  became  absolute  upon  breach  of  its 
conditions.  It  gave  to  the  mortgagee,  except 
as  otherwise  provided  by  stipulations  in- 
aerted  in  the  instrument,  a  right  to  imme- 
diate possession.  Upon  it  he  could  enter 
peaceably  or  support  ejectment. — ^Fogarty  v. 
Sawyer,   17   Cal.   589. 

In  this  state  a  mortgage  does  not,  as  at 
common  law,  give  a  right  of  possession  to  the 
mortgagee  and  hence  from  this  fact  and  the 
difference  between  the  statute  of  limitations 
of  this  and  other  states,  the  decisions  of 
courts  and  other  states  to  the  effect  that  the 
mortgagee  has  a  remedy  on  his  mortgage, 
after  the  note  is  barred,  have  no  application. 
Lord  V.  Morris,  18  Cal.  482. 

f  84.    Bight  Of  mortgagor  to  alienaf. 

A  mortgage  or  deed  of  trust  of  the  prop- 
arty  of  an  irrigation  district  given  to  secure 
bonds  issued  by  such  district  does  not  sus- 
pend the  absolute  power  of  alienation  of  the 
property  covered  by  the  mortgage  or  deed 
of  trust,  and  hence  does  not  contravene  sec. 
715,  Cal.  Civ.  Code.— Atlantic  Trust  Co.  v. 
Woodbridge  Canal  ft  Irr.  Co.,  86  Fed.  975. 


§  85.    Bight  to  possession  in  general. 

Although  a  mortgagee  can  have  legal  pos- 
session only  after  foreclosure,  after  actual 
possession  for  over  seven  years  he  may  not 
be  dispossessed  by  a  mere  order  of  court. — 
Hidden  v.  Jordan,  1  CaL  Unrep.  216. 

If  the  owner  of  land  who  is  indebted  to 
another  person  conveys  the  same  to  a  third 
person  in  trust,  and  the  trustee  makes  a 
declaration  of  tne  trust  in  writing,  in  which 
it  is  stated  that  he  holds  the  land  in  trust  to 
sell  the  same  at  the  end  of  sixty  days  and 
apply  the  proceeds  to  the  payment  of  the 
debt  of  the  cestui  que  trust,  unless  within 
said  time  the  cestui  que  trust  finds  a  pur- 
chaser who  will  pay  the  debt  to  the  trustee, 
and  then  to  convey  the  land  to  such  pur- 
chaser upon  such  terms  and  conditions  as  the 
cestui  que  trust  may  dictate,  the  trustee  has 
not  the  right  to  the  possession  of  the  land 
during  the  sixty  days,  nor  afterward. — Tyler 
V.  Granger,  48  Cal.  259. 

A  being  in  possession  of  land  under  a 
state  patent  mortgaged  it,  and  then  delivered 
the  possession  to  his  son,  who,  after  the  com- 
mencement of  a  suit  to  foreclose  (to  which 
he  was  not  made  a  party),  abandoned  the 
possession  to  B,  who  proceeded  to  enter  the 
land  under  the  United  States  homestead  laws. 
Held,  that  B  could  not  withhold  the  posses- 
sion from  the  mortgagee. — Keller  v.  Berry, 
62  Cal.  488. 

Deed  absolute  given  to  secure  debt  ffives 
grantee  no  right  to  possession. — Smith  v. 
»mith,  80  Cal.  323,  326,  21  Pac.  4,  22  Pac. 
186,  549. 

A  mortgage,  though  in  the  form  of  a  deed 
absolute,  does  not  give  the  mortgagee  the 
right  of  possession,  and  the  mortgagor  can- 
not be  required  to  pay  the  debt  for  which 
the  security  was  given,  to  enable  him  to  de- 
feat an  action  brought  by  the  mortgagee  to 
gain  possession. — Locke  v.  Moulton,  96  Cal. 
21,  30  Pac.  957. 

A  mortgagee  taking  possession  under  void 
foreclosure  as  against  tne  holder  of  the  legal 
title  is  entitled  to  possession  until  the  pay- 
ment of  his  debt,  tnough  barred  by  limita- 
tions.—Burns  V.  Hiatt,  149  Cal.  617,  117  Am. 
St.  Bep.  157,  87  Pac.  196. 

A  purchaser  of  the  property  at  a  foreclos- 
ure sale,  when,  for  any  reason,  the  fore- 
closure proceedings  are  void,  thereby  be- 
comes an  assignee  of  the  mortgage  and  of 
the  debt  thereby  secured,  of  which  the  mort- 
gage is  an  incident,  with  all  the  rights  of 
the  original  mortgagee;  and  where  he  ac- 
quired possession  of  the  premises  peaceably 
and  in  good  faith  under  color  of  such  fore- 
closure proceedings,  he  must  be  deemed  a 
mortgagee  in  possession,  as  against  the 
grantee  of  the  mortgagor  who  was  not  a 
party  to  the  foreclosure,  although  there  was 
no  consent  of  such  grantee  to  the  possession, 
express  or  implied,  and  the  grantee  cannot 
disturb  his  possession  without  paying  the 
debt   (Beatty,   C.  J.,  dissenting).— Bums  ▼. 
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Hiatt,  149  GaL  617,  117  Am.  St.  Bep.  157,  87 
Pae.  196. 

The  case  of  Davenport  t.  TnrpiB,  43  GaL 
597,  in  as  far  as  it  holds  that  a  grantee  of 
a  mortgagor  may  recover  possession  without 
paying  the  mortgage  debt,  is  overruled. — 
Bums  V.  Hiatt,  149  Gal.  617,  117  Am.  St. 
Bep.  157,  87  Pac.  196. 

Mortgagor  in  possession.    7  L.  B.  A.  630. 

—  Dedication  of  land  by  mortgagor. 
31  L.  B.  A.  (N.  S.)  1026. 

—  Ettect  of  stipulation  that  mort- 
gagor shall  become  a  tenant.  49  L.  B. 
A.  435. 

■  Infecting  premises  with  contagious 
disease  as  waste.  30  L.  B.  A.  (N.  S.) 
474. 

Bight     of     mortgagor     of     mining 

claim   to   relocate   same  for    his    own 
benefit.    50  L.  B.  A.  186. 

Bight  to  cut  timber  on  mortgage^ 

land.    8  L.  B.  A.  607. 


f  86. 


Btatatory  piOTlBioiiB. 


The  words  "whatever  its  terms"  in  sec- 
tion 260  of  the  Practice  Act  were  intended  to 
control  the  terms  of  grant,  bargain,  and 
sale,  generally  employed  in  mortgages,  and 
do  not  relate  to  stipulations  for  possession 
or  sale. — ^Pogarty  v.  Sawyer,  17  Gal.  589. 

Practice  Act  of  1851,  section  260,  declares 
that  a  mortgage  shall  not  be  deemed  a  con- 
veyance, whatever  its  terms,  so  as  to  enable 
the  owners  of  the  mortgage  to  recover  pos- 
session of  the  real  property,  without  a  fore- 
closure and  sale.  Held,  that  a  mortgagee 
thereby  lost  his  right  of  entry  considered 
as  a  remedy,  though  his  mortgage  was  exe- 
cuted before  the  passage  of  that  act. — Skin- 
ner V.  Buck,  29  GaL  253. 

Mortgagee  has  no  statutory  right  to  pos- 
session.—Speet  V.  Spect,  88  Gal.  437,  440,  22 
Am.  St.  Bep.  314,  13  L.  B.  A.  137,  26  Pac. 
203. 


§87. 


Ttnstees  under  tnurt  deeds. 


See  Tmefe  Deed. 

Bights  of  trustee  under  trust  deed,  as 
against  grantor,  are  the  same  as  betweezk 
mortgagor  and  mortgagee  with  power  of  sale. 
Tyler  v.  Granger,  48  Gal.  259,  270. 

Under  the  decisions,  trust  deeds,  though 
passing  the  legal  title  to  the  trustees,  are 
practically  litUe  more  than  a  mortgage,  witl\ 
a  power  to  convey.  They  convey  no  right 
of  possession;  and  the  trustor  may  remain  in 
possession,  and,  until  the  execution  of  the 
trust,  may  sue  to  recover  the  possession, 
even  when  the  trust  deed  is  silent  upon  that 
subject.  He  may  file  his  declaration  of 
homestead,  and  hold  the  premises  against 
creditor  not  secured  by  the  deed  of  trust  or 
other  valid  lien.  He  may  devise  or  transfer 
the  property  subject  to  the  trust,   and  the 


devisee  or  grantee  acquires  a  legal  estate 
against  all  persons  except  the  trustees,  Sknd 
persons  lawfully  claiming  under  them.  Wl&en 
the  purpose  of  the  trust  ceases,  the  estate  o^ 
the  trustees  also  ceases.  None  of  the  inei-. 
dents  of  ownership  attach  to  ^e  trust,  ex- 
cept that  the  trustees  are  deemed  to  nave 
such  estate  as  will  enable  them  to  convey; 
and  the  trust,  so  limited,  has  all  the  eharme- 
teristics  of  a  power  in  trust. — Sacramento 
Bank  v.  Alcorn,  121  Gal.  379,  53  Pac  813. 

The  conveyance  of  lands  by  the  Soathem 
Pacific  Bailroad  Gompany,  to  D.  O.  Mills  and 
Lloyd  Tevis,  in  trust,  to  secure  the  paymeiit 
of  certain  "first  mortgage  bonds,"  in  the 
usual  form  of  a  mortgage,  except  being  to 
trustees,  with  a  condition  of  defeasance,  pro- 
viding, that  upon  the  payment  of  the  bonds, 
''this  indenture  and  the  estate  hereby  granted 
shall  cease  and  determine,"  etc.,  with  a  elanse 
reserving  to  the  grantor  the  "sole  and  exclu- 
sive management  and  control"  oi  the  lands, 
and  only  providing  for  an  entry,  foreclosure, 
and  sale  by  the  trustees,  upon  default  and 
subsequent  demand  by  the  bondholders,  is  in 
substance  and  Taw  a  mortgage  under  the  Gali- 
fornia  code;  and  the  right  of  possession  until 
default,  and  a  demand  by  the  bondholders, 
remains  in  the  mortgagor,  or  grantor. — 
Southern  Pac.  B.  Go.  v.  Doyle,  8  Sawy.  60,  11 
Fed.  253. 


§88. 


Under  provisions  of  mortgage  or 


other  agreement. 

Mortgagee  in  possession  under  lease,  or 
agreement  for  a  time,  may  hold  under  it  un- 
til its  expiration,  and  afterward  until  debt 
is  paid. — Johnson  v.  Dopkins,  3  Cal.  391. 

If  mortgage  confers  no  right  of  possession, 
entry  under  it  can  give  none.  It  does  not 
change  the  relation  of  debtor  and  creditor, 
or  impair  the  estate  of  the  mortgagor,  bat 
leaves  the  parties  exactly  as  they  stood 
previous  to  such  possession. — ^Nagle  ▼.  Maev, 
9  Gal.  426. 

Possession  taken  by  the  consent  of  the 
owner,  or  by  contract  with  him,  may  confer 
rights  as  against  third  parties,  but  they  are 
independent  and  distinct  from  any  rights 
springing  from  the  mortgage,  from  which 
they  derive  no  support. — Johnson  v.  Sher- 
man, 15  Gal.  287,  76  Am.  Dec.  481. 

Mortgagee  in  possession  by  agreement 
holds  in  subordination  to  title  of  mortgagor 
until  redemption  by  mortgagee  is  refused. — 
Gunningham  v.  Hawkins,  24  Gal.  403,  85  Abu 
Dec.   73. 

Provision  for  possession  of  mortgagee  in 
case  of  default  does  not  conflict  with  im- 
dependent  provision  for  right  of  foreelosore. 
Stevens  v.  De  Gardona,  53  Gal.  487. 

A  stipulation  in  a  mortgage  that  in  eas^ 
of  default  in  the  payment  of  the  interest 
upon  the  note,  secured  by  the  mortgage,  cm 
or  before  the  fifth  day  of  any  month,  to  the 
agent  of  the  mortgagee,  the  agent  should 
take  charge  of  the  mortgaged  premises,  eol- 
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leet  the  rents,  dedaet  interest,  and  pay  the 
excess  to  the  mortgagor,  does  not  confliet 
with  a  previous  stipulation  in  the  same  mort- 
ffage,  that  in  default  of  payment  of  interest 
for  a'  period  of  sixty  days,  the  mortgagee 
might,  at  his  option,  consider  the  principal 
sum  dne  and  foreclose. — Stevens  ▼.  De  Car- 
dona,  53  Cal.  487. 

Where  it  is  agreed  between  a  mortgagor 
and  a  mortgagee  that  the  latter  shall  take 
possession  of  the  mortgaged  premises,  and 
that  a  designated  asent  shall  be  employed 
thereon  at  a  specified  salary,  the  mortgagee 
is  entitled  to  an  allowance  for  money  paid  to 
such  agent  at  thn  agreed  rate,  or  to  a  pro- 
portionate part  thereof  where  the  agent  is 
employed,  not  only  upon  the  mortgaged  prem- 
ises, but  also  in  private  business  of  the  mort- 
gagee.—Murdoch  V.  Clarke,  59  Cal.  683. 

Mortgagor  may  give  mortgagee  right  to 
possession  at  any  time,  even  by  parol  agree- 
ment.—^pect  V.  Spect,  88  Cal.  437,  440,  22 
Am.  St.  Rep.  314,  13  L.  B.  A.  137,  26  Pac. 
203. 

lading  that  mortgagee  required  mortgagor 
to  pay  taxes  on  land  without  diminution  of 
amount  bv  reason  of  mortgage,  but  not 
showing  that  agreement  to  do  so  was  part 
of  mortgage  contract,  does  not  establish  con- 
tract on  violation  of  constitution  and  make 
interest  uncollectible. — London  etc.  Bank  v. 
Bandmann,  120  Cal.  220,  224,  65  Am.  &U 
Bep.  179,  52  Pae.  583. 

§89.    Bights   aad   dutlas  of  mortgagee   in 
poBoewton,  in  generaL 

Mortgagee  in  possession  is  not  a  naked 
trustee  or  agent,  but  a  quasi  owner. — Ben- 
ham  T.  Bowe,  2  Cal.  387,  408,  56  Am.  Dec. 
342. 

Nor  does  possession  under  the  mortgage 
affect  the  nature  of  the  mortgagor's  interest;, 
it  does  not  change  the  relation  of  debtor 
and  creditor,  or  impair  the  estate  of  the 
morfgagor,  but  leaves  the  rights  and  inter- 
ests of  the  parties  exactly  as  they  existed 
previously. — Johnson  ▼.  Sherman,  15  Cal.  287, 
76  Am.  Dee.  481. 

The  interest  of  the  mortgagee  is  not  en- 
Isirged  or  affected  by  the  fact  that  he  is  in 
possession  under  the  mortgage. — Dutton  v« 
Warschauer,  21  Cal.  609,  82  Am.  Dec.  765. 

The  entry  of  the  mortgagee  into  the  pos- 
session of  the  mortgaged  premises  cannot,  as 
between  him  and  the  mortgajpor,  extend  the 
time  allowed  by  the  statute  lor  the  enforce- 
ment of  the  mortgage. — Cunningham  v.  Haw- 
kins, 24  Cal.  403,  85  Am.  Dec.  73. 

Possession  given  to  mortgagee  is  special 
security,  distinct  and  separate  from  mortgage, 
and  right  to  retain  it  is  independent  and  dis- 
tinet  from  right  to  foreclose. — fipect  v.  Spect, 
SB  Cal.  437,  440,  441,  22  Am.  St.  Bep.  314,  13 
L.  B.  A.  137,  26  Pac.  203. 

Mortgagee  in  possession  may  retain  pos- 
session until  debt  is  paid,  though  barred  by 
n  OaL  DisMV— 897 


limitations.— Speet  ▼.  Speet,  88  Cal.  437,  441- 
446,  22  Am.  St.  Bep.  314,  13  K  B.  A.  137,  26 
Pac.  203. 

If  a  mortgagor,  either  by  his  tacit  or  ex- 
press consent,  allows  the  mortgagee  to  en- 
ter into  the  possession  of  the  mortgaged 
premises  as  additional  security,  the  mortgagee 
thereby  acquires  the  right  to  retain  posses- 
sion as  long  as  the  indebtedness  secured  by 
the  mortgage  remains  unpaid — a  right  addi- 
tional to,  and  independent  of,  his  right  to 
foreclose,  and  which  is  not  extinguished  or 
affected  by  the  fact  that  an  action  to  fore- 
close may  be  barred  by  the  statute  of  limi- 
tations.—-Cory  V.  Santa  Tnez  Land  etc.  Co., 
151  Cal.  778,  91  Pac.  647. 

Attornment  of  tenant  to  mortgagee  in 
possession.    8  L.  B.  A.  668. 

Does  limitation  run  against  mortgagee  in 
possession.    34  L.  B.  A.  (N.  S.)  356. 

Effect  of  entry  by  mortgagee  by  virtue  of 
an  interest  in  the  property,  but  not  un- 
der the  mortgage,  to  enable  him  to  hold 
as  a  mortgagee  in  possession.  16  11, 
B.  A.  (N.  S.)  151. 

Ejectment  by  mortgagee.    18  L.  B.  A.  788. 

Jurisdiction  of  equity  to  award  compen- 
satory damages  against  mortgagee  for 
breach  of  trust.  14  L.  B.  A.  (N.  S.) 
900. 

Meaning  of  term  and  character  of  mort- 
gagee in  possession.     37  L.  B.  A.  841. 

Mortgagee  in  possession,  duties  and  liabil- 
ities of.    4  Am.  St.  Bep.  69. 

Notice  of  title  from  possession  by  mort- 
gagee.    13  L.  B.  A.  (N.  S.)  120. 

Preliminary  injunction  which  would  have 
effect  of  transferring  possession  of 
property  from  mortgagor  to  mort- 
gagee.    39  L.  B.  A.  (N.  S.)  34. 

Purchaser  at  void  foreclosure  sale  as 
mortgagee  in  possession.  40  L.  B.  A. 
(N.  S.)  839. 

Bights  of  mortgagee  in  possession.  7  L. 
B.  A.  276,  277. 

Bights  of  purchaser  at  void  foreclosure 
sale  as  mortgagee  in  possession.  40  L. 
B.  A.  (N.  S.)   842. 

When  mortgagee  entitled  to  possession. 
7  L.  B.  A.  274;  13  L.  B.  A.  290. 

§90.    Use  sad  management  of  property  In 

generaL 

It  is  the  duty  of  the  mortgagee  in  posses- 
sion to  exercise  the  same  care  and  supervi- 
sion over  the  property  as  a  prudent  man  would 
over  his  own. — Benham  v.  Bowe,  2  Cal.  387, 
56  Am.  Dec.  342. 

Where  a  mortgagee  takes  possession  of  the 
mortgaged  premises,  his  care  and  trouble  are 
bestowed  for  the  furtherance  and  protection 
of  his  own  interests.    He  is  not  a  mere  naked 
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tnifltM,  nor  if  hii  eapaeitj  that  of  mn.  agent. 
While  in  possession  he  iii  quasi  the  owner. 
He  takes  the  charge  npon  himself  rolnntar- 
ily,  and  has  no  right  to  compensation  from 
the  mortgagor. — ^Benham  ▼.  Bowe,  8  Cal.  387, 
66  Am.  Dee.  342. 

Mortgagor  cannot  make  lease  whieh  will 
bind  his  mortgagee  where  the  lessee,  at  the 
time,  has  actual  or  constructive  notice  of  the 
mortgage. — ^McDermott  ▼.  Burke,  16  CaL  580. 

A  mortgagee  in  possession  is  not  bound  to 
work  the  land  himself  if  he  can  rent  it  for 
its  full  value.— Hidden  ▼.  Jordan,  28  CaL  301. 

Mortgagees  in  possession  under  an  agent 
selected  by  both  parties  are  held  to  the  exer- 
cise of  reasonable  diligence  in  the  manage* 
ment  of  the  property  mortgaged,  and  are  not 
liable  as  trustees. — ^Murdoch  v.  Clarke,  90  CaL 
427,  27  Pac  876,  8  Cal.  Unrep.  266,  24  Pae. 
272. 

A  debt  of  a  salmon-canning  company  fell 
due  February  1, 1894,  and  to  secure  it  the  can- 
nery was  transferred  to  the  creditor  abso- 
lutely in  March,  1893,  upon  an  agreement  for 
a  reconveyance  on  payment  of  what  should 
remain  of  the  debt  after  the  creditor  should 
apply  thereon  whatever  profits  he  might  make 
beyond  a  certain  sum  in  operating  the  can- 
nery for  the  season  of  1893.  Held,  that  the 
fact  that  time  was  made  of  the  essence  of 
the  contract,  and  that  the  debt  was  not  paid 
when  due,  did  not  end  the  debtor's  rights  in 
the  property,  where  the  creditor  continued  to 
operate  the  cannery  under  the  agreement  dur- 
ing the  following  seasons. — Peninsular  Trad- 
ing etc.  Co.  V.  Pacific  Steam  Whaling  Co.,  123 
CaL  689,  66  Pac.  604. 


f91. 


fault. 


By  mortgage  or  tmitee  after  d^ 


Subsequent  mortgagee  in  possession  must 

Say  for  use  and  occupation  to  purchaser  un- 
er  first  mortgage  during  time  for  redemp- 
tion.—Knight  V.  Truett,  18  Cal.  118. 

Where  a  mortgagee  takes  possesaion.  after 
condition  broken,  until  the  satisfaction  of 
his  debt,  his  temporary  possessory  right  may 
be  transferred,  and  the  transferee  will  stand 
in  the  position  of  the  mortgagee  and  wiU  be 
subjected  to  his  liabilities;  but  such  transfer 
will  not  be  affected  by  a  deed  purporting 
to  transfer  such  interest  as  the  mortgagee 
can  convey  as  mortgagee,  and  by  virtue  of  a 
power  given  him  in  the  mortgage  to  sell  and 
convey. — Dutton  v.  Warschauer,  21  Cal.  609, 
82  Am.  Dec.  765. 

§  92.    Bzpenses  In  generaL 

Where  a  mortgagor  and  mortgagees  agreed 
that  the  latter  should  have  the  sole  right  to 
the  possession  of  lands  mortgaged,  selecting 
a  person  to  manage  the  same,  the  mortgagees 
cannot  be  charged  on  an  accounting  wiUi  a 

Sroportion  of  the  expense  for  the  keeping  of 
orsei  on  the  lands,  where  such  horses  were 


sent  to  the  land,  and  were  needed  and  used 
there  for  the  farm  work. — ^Murdoek  t.  Glark% 
8  Cal.  Unrep.  266,  24  Pac  272. 

A  mortgagee  in  possession  should  be  allawed 
for  necessary  expenses. — Hidden  ▼.  Jordaa, 
28  Cal.  301. 

Fact  that  agent  in  possession  and  mort- 
gagees kept  their  own  cattle  upon  mortgaged 
land,  together  with  the  cattle  of  the  mort- 
gagor, although  without  right,  only  renders 
them  liable  for  a  porportion  of  the  running 
expenses,  and  of  the  value  of  the  use  of  the 
land.— Murdock  v.  Clarke,  90  CaL  427,  27  Pac 
275. 

Payment  of  charges  for  water  need  en 
mortgaged  premises  by  mortgagee  gives  him 
no  lien  upon  premises  in  absence  of  agreement, 
though  made  at  request  of  mortgagor. — Sav- 
ings Bank  ete.  v.  Asbury,  117  Cal.  96,  105,  48 
Pac  1081. 

A  mortgagee  in  possession  is  not  entitled 
to  compensation  for  care  of  the  property. — 
Moss  V.  OdeU,  141  Cal.  336,  74  Pac  999. 

A  mortgagee  in  possession  is  not  entitled  to 
compensation  for  personal  services  on  account 
of  the  mortgaged  property. — ^Wadleigh  v. 
Phelps,  149  Cal.  627,  87  Pac  93. 

§98.    Orova. 

Where  plaintiff  gave  a  deed,  absolute  en 
its  face,  but  intended  as  a  mortgage,  to  secure 
advances  and  loans,  and  subsequently  gave 
defendant  a  mortgage  on  future  crope  as  fur- 
ther security  for  such  "sums  as  he  might 
thereafter  advance  to  plaintiff  to  farm  or 
improve  said  premises,  and  as  additional  se- 
curity" for  the  amount  already  advanced, 
such  subsequent  advances  under  tiie  mortgage 
are  not  proper  items  of  credit  against  plain- 
tiff's claim  for  rent  on  being  nnlawfnlly  dis- 
possessed by  defendant,  the  mortgage  under 
which  they  were  advanced  not  constitatiag 
them  a  lien  on  the  land. — ^Mahoney  v.  Bost- 
wiok,  96  CaL  68,  31  Am.  St  Bep.  175,  80  Pac 
1020. 

While  growing  crops  are  sometimeB,  and  for 
some  purposes,  a  part  of  the  realty,  as  be- 
tween a  mortgagor  of  the  land  and  the  nsort- 
gagee,  the  mortgagor  is  the  owner  of  the 
crops  growing  thereon  free  from  any  Uen  of 
the  mortgagee,  and  with  full  power  to  dispose 
of  or  mortgage  the  same,  until  he  is  divested 
of  possession  of  the  land  by  foreclosure  pro- 
ceedings, either  by  a  receiver,  or  under  final 
decree.--Simpson  v.  Ferguson,  118  CaL  180,  53 
Am.  St.  Bep.  201,  40  Pac.  104,  44  Pac  484. 

A  mortgage  on  lands  not  expressly  mort- 
gaging rents  and  profits  gives  the  mortgagee 
no  ri^t  to  growing  crops  gathered  before  the 
decree  of  foreclosure. — ^Locke  v.  Klunker,  183 
Cal.  281,  66  Pac  993. 

Under  a  mortgage  of  land,  "^gether  with 
.  .  .  the  rents,  issues,  and  profits  thereof,** 
the  right  of  the  mortgagor  to  disposa  of  tiie 
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trops  growing  thereon  is  not  diTested  bv  f  ore- 
cloture  proceedings  until  lale  under  the  de- 
eree.— Bank  of  Woodland  v.  Christie,  6  Gal. 
Unrep.  545,  62  Pae.  400. 

Growing  crops,  lessee  of  mortgagor,  when 
not  entitled  to.    41  Am.  Bep.  134. 

§94.    Buildlags  and  flztorea. 

The  mortgagee  of  a  lot  on  which  a  house 
it  standing  cannot  enjoin  the  mortgagor  or  his 
assigns  from  removing  the  house  from  the  lot, 
except  upon  proof  that  the  lot  without  the 
house  will  be  an  inadequate  securitj  for  the 
mortgage  debt. — ^Buckout  t.  Swift,  27  CaL 
433,  87  Am.  Dec.  90. 

Mortgagee  has  no  power  to  authorise  an- 
other partj  to  enter  upon  the  mortgaged  prop- 
erty and  remove  fixtures  therefrom,  and  the 
rights  of  the  mortgagor  are  not  affected  by 
such  authority  given  by  the  mortgagee. — Hill 
V.  Gwin,  51  Cal.  47. 

It  being  the  duty  of  the  mortgagor,  under 
the  agreement  to  put  the  mortgagees  in  pos- 
session, to  deliver  all  of  the  property,  the 
mortgagees  are  not  liable  to  failing  to  take 
possession  of  a  sawmill,  in  which  the  mort- 
gagor had  an  interest. — Murdoek  ▼.  Clarke, 
90  Cal.  427,  27  Pac  275. 

§  94a.    AcqiiiBition  of  eaMmeiits. 

The  fact  that  an  owner  of  land  has  made 
a  conveyance  thereof  to  trustees  to  secure 
an  indebtedness  would  not  prevent  him,  while 
still  remaining  in  full  possession  and  enjoy- 
ment of  the  property  from  acquiring,  by  ad- 
verse use,  an  easement  as  an  appurtenant  to 
the  land.— Collins  v.  Gray,  154  Cal.  131,  97 
Pac.   142. 

§95.    Bents  and  profits. 

Mortgagee  in  jpossession  is  not  liable  for 
rents  which  he  might  have  received  if  no  neg- 
ligence is  charged. — ^Benham  v.  Bowe,  2  Cfd. 
387,  56  Am.  Dec.  342. 

The  mortgagor  having  the  right  to  sell  the 
rents  and  profits,  or  to  apply  them  to  the 
payment  ox  his  debts,  except  as  against  a 
oreditor  who  is  hindered,  defrauded,  or  de- 
layed thereby,  the  mortgagee  cannot  com- 
plain, as  he  is  not  such  a  creditor. — Dewey  v. 
Latson,  6  Cal.  609. 

Mortgagee  of  land  in  possession  must  ac- 
count £>r  rents  and  profits;  and  after  pay- 
ment of  the  debt  for  which  the  mortgage  was 
given  he  becomes,  by  operation  of  law,  trus- 
tee of  the  surplus  for  the  mortgagor. — Pierce 
V.  Bobinson,  13  Cal.  116;  De  Cazara  v.  Orena, 
80  Cal.  132,  134,  22  Pac.  74. 

Where  a  mortgagee,  under  a  deed  absolute 
in  form,  wrongfully  enters  upon  the  land  and 
ousts  the  mortgagor,  he  is  liable  to  be  charged 
for  rents  and  profits  precisely  the  same  as 
any  other  disseisor  would  be,  and  may  be 
charged  with  the  rental  value  of  the  land, 


though  occupied  by  himself  in  person,  and  is 
not  entitled  to  an  accounting  to  determine 
the  amount  actually  realized  over  and  above 
the  necessary  expenses  of  farming  the  land.— 
Hahoney  v.  Bostwick,  96  Cal.  53,  31  Am.  St. 
Bep.  175,  30  Pac.  1020. 

A  mortgagee  wrongfully  in  possession  is 
liable  for  the  fair  value  of  the  rents  and 
profits,  with  interest  on  each  year's  income,, 
irrespective  of  what  the  mortgagor  might 
have  realized  had  he  been  in  possession.-^ 
Malone  .v.  Boy,  107  Cal.  518,  40  Pac.  1040. 

The  taking  possession  of  mortgaged  land 
by  the  mortgagee  after  the  death  of  the  mort- 
gagor, not  by  virtue  of  any  agreement  between 
them,  confers  no  additional  ri^ht  upon  him  as 
mortgagee,  and  he  is  not  entitled  to  receive 
and  retain  the  rents  of  the  land,  or  apply 
them  upon  the  mortgage. — Freeman  v.  Camp- 
beU,  100  Cal.  360,  42  Psc.  35. 

If  the  mortgagee,  after  taking  possession 
of  the  land  and  receiving  the  rente,  presented 
his  claim  against  the  estate  of  the  mortgagor 
for  the  full  amount  of  his  demand,  without 
giving  any  credit  for  the  rents,  and  foreclosed 
the  mortgage  for  the  full  amount  of  the  de- 
mand, expressly  waiving  any  recourse  against 
any  other  property  of  the  estate  except  the 
mortgaged  premises,  he  cannot  retain  the 
rents  collected  until  a  sale  under  the  fore- 
closure, to  be  applied  to  any  deficiency  arising 
therefrom;  but  the  rents  form  a  part  of  the 
estate,  and  may  be  collected  by  the  admin- 
istrator in  an  action  of  assumpsit  and  the 
right  to  recover  them  is  not  lost  by  reason  of 
not  having  been  made  a  counterclaim  in  the 
foreclosure  suit. — ^Freeman  v.  Campbell,  109 
Cal.  360,  42  Pac.  35. 

The  fact  that  the  mortgage  includes  the 
rents  as  well  as  the  land,  where  no  right  of 
possession  is  given  in  the  mortgage,  confers 
no  right  to  the  rents  unless  possession  is  taken 
by  agreement,  or  a  receiver  is  appointed  to 
take  possession  of  the  mortgaged  premises, 
in  which  case  the  rents  would  be  in  the  cus- 
tody of  the  court,  and  subject  to  its  direction; 
but,  until  a  receiver  is  appointed,  the  mort- 
gagor has  the  right  to  the  rents,  even  though 
they  are  included  in  the  instrument  of  mort- 
gage.— ^Freeman  v.  Campbell,  109  Cal  360,  42 
Pac.  35. 

By  virtue  of  his  deed  of  the  equity  of  re- 
demption from  the  mortgagor,  the  mortgagee 
succeeds  to  all  of  the  rights  of  his  grantor 
in  the  land,  including  the  right  to  remain  in 
possession  thereof  and  enjoy  the  use  and 
profits  until  legally  dispossessed,  occupying 
the  same  position  in  this  regard  that  the 
grantor  would  have  occupied  had  he  not  con- 
veyed, or  that  any  purchaser  not  holding  a 
senior  mortgage  would  have  occupied.  He  is 
in  possession  solely  as  the  owner  of  the  prop- 
erty subject  to  the  existing  mortgages,  and 
there  is  no  liability  to  account  to  anyone  for 
the  value  of  the  use  and  occupation  thereof. — 
Angle-Californian  Bank  v.  Field,  154  Cal.  513, 
98  Pac  267. 
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A  mortgagee  in  posBession  under  a  deed 
of  the  equity  of  redemption  from  the  mort- 
gagor ie  not  liable  as  mortgagee  in  posses- 
sion  to  account  to  junior  lienholders  for  rents 
and  profits  received  after  the  time  he  took 
possession  under  the  deed.— Anglo-Califomian 
Bank  v.  Field,  154  Cal.  513,  98  Pac.  267. 

Earnings  and  profits.    6  L.  B.  A.  666. 

Beceiver,  mortgagee,  when  entitled  to 
coUect  rents.    27  Am.  St.  Bep.  793. 

Bents,  mortgagee,  when  entitled  to.  27 
Am.  St.  Bep.  793. 

Bight  to  income,  rents,  and  earninga 
under  railroad  mortgage.  6  L.  B.  A. 
566;  9  L.  B.  A.  142. 

§  96.    Taxes,  aaBesBmenti  and  inmixance. 

A  mortgage  contained  the  provision  that, 
upon  the  default  of  the  mortgagors  to  keep 
the  property  insured,  the  mortgagee  might  in- 
sure at  their  expense  and  the  mortgage  stand 
as  security  for  his  reimbursement;  and,  in^n 
action  to  foreclose — in  which  there  was  no 
supplemental  complaint— the  court  allowed 
the  plaintiff  for  money  paid  by  her  for  insur- 
ance after  commencement  of  the  action. 
Held,  the  court  erred.— Washburn  v.  Wilkin- 
son, 59  Cal.  538. 

It  is  the  duty  of  mortgagor  of  land,  who 
is  the  owner  thereof,  when  an  assessment  xs 
made,  and  the  taxes  thereon  are  levied  and 
become  payable,  to  pay  the  same;  and  he 
cannot,  by  neglecting  so  to  do,  and  by  allow- 
ing the  land  to  be  sold  for  the  taxes,  add  to 
or  strengthen  his  title  by  purchasing  at  the 
tax  sale  himself,  or  by  subsequently  buying 
from  a  stranger  who  purchased  at  the  sale. — 
Barnard  v.  Wilson,  74  Cal.  512,  16  Pac.  307. 

An  instrument  executed  with  a  note  and 
mortgage,  and  as  part  of  the  transaction, 
agreeing  to  credit  the  mortgagors  with  a  cer- 
tain per  cent  of  the  interest,  if  they  should 
produce  each  year  "the  proper  ofllcial  re- 
ceipts showing  the  payment  of  all  taxes 
against  the  property,"  is  not  a  "contract"  on 
their  part,  by  which  they  are  "obligated"  to 
pay  any  tax  upon  the  mortgage,  but  a  con- 
tract solely  of  the  mortgagee;  and,  as  such,  is 
not  in  contravention  of  constitution,  article 
Xm,  section  5,  providing  that  every  contract 
by  which  a  debtor  is  so  obligated  "shall  as  to 
any  interest  specified  therein,  and  as  to  such 
tax  or  assessment,  be  null  and  void." — ^Hewett 
V.  Dean,  91  Cal.  5,  27  Pac.  423,  3  Cal.  Unrep. 
385,  25  Pac.  753. 

Political  Code,  section  3627,  which  gives 
the  owner  of  the  property  the  privilege  of  de- 
ducting the  amount  of  the  taxes  paid  on  the 
mortgagee's  interest  from  the  mortgage,  is 
permissive,  and  not  mandatory,  and  does  not 
prohibit  an  action  to  recover  the  same. — San 
aabriel  Valley  Land  etc.  Co.  v.  Witmer  Bros. 
Co.,  96  Cal.  623,  18  L.  B.  A.  465,  29  Pac.  500, 
31  Pac.  688;  Campbell  y.  Quackenbush,  31 
Pac.  746. 


An  agreement,  with  soretiea,  executed  con- 
temporaneously with  a  mortgage,  bindisf 
the  mortgagor  to  pay  all  taxes  assessed 
against  the  mortgage,  evinces  a  clear  ioten- 
tion  of  the  parties  that  the  mortgagor  Bhall 
pay  the  taxes;  and  such  intention  wiU  gov- 
ern, though  the  agreement  is  thereby  reii< 
dered  unlawful,  and  though  it  is  seemingly 
inconsistent  with  a  provision  in  the  mortgage 
apparently  making  it  the  duty  of  the  mort- 
gagee to  pay  such  taxes. — Byrbridge  v.  Lem- 
mert,  99  Cal.  493,  32  Pac.  310. 

Sums  expended  by  a  trustee  under  a  trnst 
deed,  in  payment  of  taxes  and  other  part- 
mount  liens,  are  valid  charges  on  the  prop- 
erty, though  the  instrument  contains  no  ex- 
press authority  for  such  payments. — Sayings 
etc.  Soc.  V.  Burnett,  106  Cal.  514,  39  Pac.  922. 

Where  a  mortgage  was  not  taxed,  and  the 
owner  of  the  premises  covered  by  it  paii 
the  taxes  assessed  against  the  lands,  she  was 
not  entitled  to  have  them  applied  as  a  pa;- 
ment  on  the  mortgage  under  eonstitntion, 
article  Xm,  section  4,  providing  that  taxes 
on  the  mortgage,  paid  by  the  owner  of  tke 
mortgaged  premises,  shaU  constitute  a  paj- 
ment  on  the  mortgage. — Hibernia  Savings  etc 
Soc.  V.  Behnke,  121  CaL  339,  53  Pac.  812. 

Under  Civil  Code,  section  2876,  declaring 
that,  when  the  holder  of  a  special  Uen  is 
compelled  to  s^tisfy  a  prior  lien  for  his  pro- 
tection, he  may  enforce  payment  aa  part  of 
his  claim,  an  asseMment  by  a  reclamation 
district  creates  a  lien^which  a  mortgagee  liad 
a  right  to  remove  for  1A%  protection,  notwith- 
standing the  assessment  was  invalid,  where 
the  mortgagor,  who  was  ui  executrix,  re- 
quested the  mortgagee  to  pay  the  assessment 
.  Weinreich  v.  Hensley,  121  Ca*.  647,  54  Pat 
254. 

« 

The  mortgagee  might  assume  thit  saeh  re- 
quest was  made  by  the  eitecutrii  in  her 
representative  capacity,  although  she  was  a 
residuary  legatee. — Weinreich  v.  Henslcr,  121 
Cal.  647,  54  Pac.  254. 

Beeeipt  for  taxes  on  the  mortgaged  latf 
found  in  the  possession  of  the  deeeased  mori 
gagee,  raise  a  presumption  that  the  taxe& 
were  paid  by  him,  in  the  absence  of  proof  to 
the  contrary,  though  one  of  them  was  in  the 
name  of  the  mortgagor,  and  another  in  the 
name  of  an  express  company. — ^Lloyd  v. 
Davis,  123  Cal.  348,  55  Pac.  1003. 

Evidence  of  a  parol  agreement,  entered 
into  at  the  time  of  the  execution  of  a  mort- 
gage, to  the  effect  that  the  rate  of  interest 
should  be  greater  than  it  otherwise  would 
have  been,  to  cover  taxes  which  it  was  antici- 
pated the  mortgagee  would  have  to  pay,  is 
incompetent  and  immaterial  in  an  action  to 
foreclose,  since  the  considerations  which  led 
the  parties  to  adopt  the  rate  apeeified  in  the 
mortage  are  immaterial,  ainee  such  an  agree- 
ment does  not  constitute  a  violation  of  the 
constitutional  provision. — ^Hotaling  t.  Hon- 
teith,  128  Cal.  556,  61  Pac  95. 
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The  proviBion  in  the  mortgage  that  the 
mortgagor  shall  pay  taxes  "on  said  premises, 
other  than  taxes  on  this  mortgage  or  the 
money  hereby  secnred,"  does  not  oblige  the 
mortgagor  to  pay  taxes  on  the  mortgage  it- 
self.— Oortelyon  v.  Jones,  6  Cal.  Unrep.  475, 
61  Pae.  918. 

Under  section  4,  article  Xm,  of  the  con- 
stitution of  California  of  1879,  although  the 
mortgaged  property  is  liable,  it  is  the  duty 
of  the  mortgagee,  and  not  of  the  mortgagor, 
to  pay  the  taxes  levied  on  the  money,  the 
payment  of  which  is  secured  by  the  mortgage. 
The  tax  is  the  debt  of  the  mortgagee,  and  not 
of  the  mortgagor. — Blythe  t.  Luning,  7  6awy. 
504,  14  Fed.  281. 

As  the  tax  is  a  lien  upon  the  land  for  the 
purpose  of  securing  its  payment,  the  mort- 
gagor is  permitted  to  pay  the  tax  as  a  means 
of  relieving  his  property  from  encumbrance, 
and  then  deduct  the  amount  so  paid  from  the 
amount  of  the  debts  secured. — ^Blythe  v. 
Luning,  7  Sawy.  504,  14  Fed.  281. 

A  tax  was  levied  under  said  provision  of 
the  constitution  upon  the  money  secured  by 
mortgage,  and  the  mortgagor  tendered  the  full 
amount  due,  less  the  estimated  amount  of  the 
tax,  the  amount  not  having  yet  become  fin- 
ally fixed,  which  the  mortgagee  refused  to 
accept;  and  he  refused  to  pay  the  tax  or 
allow  the  mortgagor  to  deduct  the  amount, 
or  te  discharge  the  mortgage  without  a  full 
payment  irrespective  of  any  tax,  "without 
promise,  assurance  of,  or  liability  to  pay  said 
taxes  or  any  part  thereof."  The  mortgagor 
then  tendered  to  the  mortgagee,  under  pro- 
test, the  full  amount  due  without  any  deduc- 
tion on  account  of  the  tax,  which  tender  was 
refused.  The  mortgagor,  thereupon,  under 
protest,  deposited  the  full  amount  due,  in- 
cluding the  tax,  with  a  banker,  for  the  use 
of  the  mortgagee,  and  notified  the  said  mort- 
gagee that  the  said  money  was  subject  to  his 
order,  whereupon  the  mortgagee  accepted  and 
received  his  money,  and  executed  and  deliv- 
ered a  satisfaction  of  the  mortgage.  The 
mortgagor  was  afterwards  compelled  to  pay, 
and  did  pay,  the  tax,  in  order  to  enable  him 
to  discharge  the  lien  and  raise  money  on  an- 
other mortgage,  and  having  so  paid  the  same, 
sued  the  mortgagee  for  the  amount  paid  for 
said  taxes:  Held,  that  the  mortgagor  did  not 
voluntarily  pay  the  debt  of  another,  but 
paid  said  tax  in  invitum  to  release  his  land 
from  the  lien,  and  that  he  was  entitled  to 
recover  of  said  mortgagee  the  amount  of 
taxes  so  paid. — ^Blythe  v.  Luning^  7  Sawy. 
504,  14  Fed.  281. 

§  97.    fiepalTi  and  IiaproYemqntB. 

A  stipulation  that  party  should  be  pro- 
tected for  his  advance  of  money  to  be  ex- 
pended in  building  upon  a  mortgaged  lot,  by 
the  mortgagee,  is  a  promise  to  repay  the 
money  so  expended  out  of  the  mortgaged 
premises. — Godeffroj  v.  Caldwell,  2  Cal.  489, 
66  Am.  Dee.  860. 


A  mortgagee  in  possession  should  be  al- 
lowed, upon  an  accounting,  for  necessary  re- 
pairs.— Hidden  v.  Jordan,  28  Cal.  301. 

A  mortgagee  in  possession  is  not  entitled 
to  the  cost  of  permanent  improvements. — 
Hidden  v.  Jordan,  28  Cal.  301. 

A  mortgagee  in  possession  will  not  be  al- 
lowed for  the  construction  of  fences  unless 
they  were  necessary  for  the  protection  of  the 
crops;  but,  if  the  value  of  the  rents  and 
profits  were  enhanced  in  consequence  of  the 
building  of  the  fence,  he  cannot  be  charged 
with  such  enhanced  value,  unless  an  allow- 
ance is  made  to  him  for  the  value  of  the 
fence. — Hidden  v.  Jordan,  28  CaL  301. 

A  mortgagee  in  possession  cannot  charge 
the  mortgagor  with  the  cost  of  new  and  per- 
manent improvements,  unless  there  were 
special  circumstances  requiring  their  con- 
struction.—Hidden  V.  Jordan,  32  Cal.  397. 

A  mortgagee  in  possession  is  entitled  to  no 
credit  for  permanent  improvements  made  on 
the  premises  free  of  cost,  although  their  con- 
struction was  necessary  for  the  protection  of 
the  crops  or  enhanced  the  rental  value. — Hid- 
den V.  Jordan,  32  CaL  397. 

Agent  of  mortgagee  in  possession  has  no 
implied  power  to  rebuild  or  make  improve- 
ments.— ^Beckman  v.  Wilson,  61  Cal.  835. 

Mere  exivession  of  opinion  by  agent  of  a 
mortgagee  as  to  right  of  repairs  by  a  tenant 
will  not  make  mortgagee  liable  for  them 
when  he  becomes  owner. — Savings  etc. 
Society  v.  Ctoriehten,  64  Cal.  620,  2  Pae.  405. 

Mortgagee  in  possession  may  make  such 
repairs  as  are  reasonably  necessary  for  pres- 
ervation of  property  but  cannot  make  perma- 
nent improvements  or  things  which  conduce 
merely  to  his  comfort  or  convenience. — Ray- 
nor  V.  Drew,  72  Cal.  807,  312,  13  Pae.  866. 

Where  defendant  wrongfully  entered  under 
a  deed,  absolute  on  its  face,  but  intended  as 
a  mortgage,  and  ousted  plaintiff,  he  is  liable 
to  plaintuf  for  the  full  rental  value  during 
such  wrongful  possession,  and  is  not  entitled 
to  any  credit  lor  improvements  made,  even 
though  it  may  appear  that  plaintiff  would 
himself  have  made  the  same  improvements 
had  he  not  been  oust(?d. — Mahoney  v.  Bost- 
wick,  96  Cal.  53,  31  Am.  St.  Bep.  175,  30 
Pae.  1020. 

A  mortgagee  cannot  justify  his  possession 
of  the  mortgaged  premises,  so  as  to  recover 
for  improvements  erected  thereon,  by  assert- 
ing that  he  held  possession  from  the  mort- 
gagor, where  it  appeared  that,  as  security 
for  a  prior  indebtedness,  the  land  was  leased 
to  another  and  the  rent  paid  to  the  mort- 
gagee, but  the  mortgagor,  in  attempting  to 
resume  possession  at  the  termination  of  said 
lease,  and  after  the  satisfaction  of  the  prior 
indebtedness,  was  ousted  by  the  mortgagee. — 
Malone  v.  Boy,  107  Cal.  518,  40  Pae.  1040. 
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§  96.    Applleation  of  Inoomt  or  pcofitiL 

When  possession  is  taken  by  the  mortgagee 
after  condition  broken  hj  consent  of  the 
mortgagor,  it  will  be  presumed,  in  the  ab- 
sence of  clear  proof  to  the  contrary,  to  bo 
with  the  intent  that  the  mortgagee  shall  re- 
ceive the  rents  and  profits  and  apply  them  in 
payment  of  the  debt;  and,  nnless  a  limitation 
of  the  period  of  possession  is  fixed  at  the 
time,  it  will  be  considered  as  extending  nntil 
satisfaction  of  the  debt. — ^Dutton  y.  War- 
flchauer,  81  Gal.  609,  82  Am.  Dec.  765. 

A  mortgagee  in  possession  may,  under  con- 
tract with  ^e  mortgagor  to  that  effect,  apply 
the  rents  and  profits  of  the  mortgaged 
premises,  in  excess  of  the  interest  due  on  the 
mortgage  debt,  to  the  payment  of  unsecured 
indebtedness  due  or  to  become  due  from  the 
mortgagor  to  the  mortgagee. — ^Demick  v.  Oul- 
dihy,  72  CaL  110,  12  Pac.  287,  13  Pae.  166. 

8.  and  K.  owned  leasehold  property;  8. 
owned  similar  property  in  severalty;  and  K. 
owned  personalty — all  which  they  mortgaged 
to  plaintiff  to  secure  a  joint  debt.  Afterward 
6.  mortgaged  his  interest  therein  to  plaintiff 
to  secure  a  further  loan.  The  first  mortgage 
authorized  plaintiff  to  enter  on  the  premises, 
and  apply  the  rents  and  profits  in  satisfaction 
of  the  debt  in  case  of  default  in  any  of  the 
payments.  The  second  mortgage  authorized 
the  plaintiff  to  collect  the  rents  during  its 
continuanee,  and  to  apply  them  to  the  inter- 
est of  the  debt,  or  to  the  taxes,  insurance, 
etc.,  and  the  residue,  if  he  should  desire  to 
do  so,  to  the  reduction  of  the  principal. 
Held,  that  the  first  mortgage  only  made  it 
optional  with  plaintiff  to  collect  the  rents  in 
ease  of  default  in  payment  of  installments, 
and  did  not  bind  him  to  apply  them  to  the 
payment  of  the  first  debt,  and  that  he  could 
apply  them  to  the  debt  secured  by  the  second 
mortgage. — ^Borel  ▼.  Kappeler,  79  GaL  842,  21 
Pac.  841. 

If,  with  the  knowledge  and  consent  of  K., 
the  rents  and  profits  of  the  land  were  applied 
to  the  second  mortgage,  he  would  be  thereby 
estopped  from  objecting  to  such  application. 
Borel  V.  Kappeler,  79  GaL  342,  21  Pac.  841. 

One  of  the  notes  given  by  the  mortgagor 
providing  for  compound  interest  if  not  paid 
when  due,  the  net  receipts  were  properly  ap- 
plied first  to  the  payment  of  the  interest  on 
such  note. — Murdoch  v.  Glarke,  3  GaL  XJnrep. 
265,  24  Pae.  272. 

A  mortgagee  in  possession  of  mining  claims 
held  bound,  independent  of  agreement,  to  pay 
the  expenses  of  operating  the  claims  from 
the  rents  and  profits,  and  to  apply  any  net 

Srofits  to  the  payment  of  the  mortgage  in- 
ebtedness.— Wadleigh    ▼.    Phelps,    149    Gal. 
627,  87  Pac.  93. 

g99.    Accounting    botwoon    mortgagoo    and 
mortgagor. 

A  mortgagee  in  possession  is  entitled  to  an 
allowance  for  taxes  paid  by  him  on  the  mort- 


gaged  premisoi.—- Hidden  ▼.  Jordan,  28  CaL 

301. 

Mortgagee  in  possession  is  accountable  for 
actual  receipts  of  the  net  rents  and  profits 
after  deducting  necessary  expenses  of  man- 
aging the  property. — Hidden  v.  Jordan,  28 
Gal.  301. 

If,  in  an  accounting  concerning  the  rents 
and  profits  of  land,  between  the  mortgagor 
and  mortgagee  in  possession,  the  testimony 
shows  that  the  mortgagee  paid  expenses  as 
he  went  along,  and  had  a  balance  in  his 
hands  at  the  end  of  the  year,  he  should  be 
charged  with  such  balance. — Hidden  t.  Jor- 
dan, 32  Gal.  397. 

Mortgagee  in  possession  cannot  apply  renfa 
to  taxes  and  other  expenditure  to  exclusion 
of  interest  so  as  to  make  whole  mortga|^ 
due. — Stevens  v.  De  Gardona,  53  Gal.  487. 

A  mortgagee  in  possession  will  be  held  to 
account  only  for  what  he  received,  or,  by  the 
exercise  of  reasonable  care  and  attention, 
should  have  received.  He  is  entitled  to  an 
allowance  for  his  necessary  expenses  in  man- 
aging the  property,  and  for  the  payment  of 
an  agent  where  tiie  services  of  such  agent 
were  necessary. — ^Murdoch  v.  Glarke,  59  CaL 
683. 

Where  a  mortgagor  and  mortgagees  agreed 
that  the  latter  shall  have  the  possession  of 
the  land,  and  selecting  a  person  to  manage 
the  property,  accounting  for  the  rents  and 
profits,  the  mortgagor  cannot  be  charged  on 
such  accounting  with  the  sum  advanced  by 
the  mortgagees  to  the  wife  of  the  mortgagor 
without  any  order  from  him. — Murdoch  v. 
Glarke,  3  Gal.  Unrep.  265,  24  Pac.  272. 

Mortgagee  in  possession  under  deed  abao- 
lute  intended  as  mortgage  is  not  entitled  to 
compensation  for  care  of  property. — Moos  ▼. 
OdeU,  141  Gal.  335,  337,  24  Pac.  999. 

In  apportioning  the  expenses  between  the 
mortgagor  and  mortgagee,  it  was  error  to 
exclude  taxes  on  the  personal  property  from 
the  deductions  from  the  charges  made  against 
the  mortgagor. — ^Murdoch  v.  Clarke,  90  CaL 
427,  27  Pac.  275. 

The  mortgagee  cannot,  as  a  general  rule, 
require,  as  a  condition  precedent  of  redemp- 
tion from  a  mortgage  by  deed  absolute,  the 
Payment  of  any  other  debt  not  secured  by  the 
eed,  and  not  a  lien  upon  the  land;  and  a 
right  to  recover  the  value  of  lumber  delivered 
on  the  land  by  the  mortgagee  while  the  mort- 
gagor was  in  possession,  not  made  a  lien  oa 
the  land  by  agreement,  and  the  amount  of  a 
mortgage  on  the  growing  crops  for  money 
advanced  by  the  mortgagee  to  the  mortgagor 
cannot  'be  required  to  be  paid  before  the 
mortgagee  is  required  to  reeonvey  to  the 
mortgagor. — ^Mahoney  v.  Bostwick,  96  CaL 
53,  81  Am.  St.  Bep.  175,  30  Pae.  1080. 

A  mortgagee  in  possession  will  not  be  al- 
lowed   for    improvements,    further    than   is 
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neeessarj  to  keep  the  premises  in  repair.-— 
Malone  ▼.  Roy,  107  CaL  618,  40  Pac.  1040. 

That  the  mortgagee  did  not  make  improve- 
ments nntil  after  he  obtained  judgment  in 
the  lower  court  quieting  his  title  will  not 
entitle  him  to  recover  for  their  value,  where 
the  mortgagor  appealed  and  the  judgment 
was  reversed. — ^Malone  y.  Boy,  107  Cal.  518, 
40  Pac.  1040. 

Where  the  mortgagee  wrongfully  takes 
possession  of  the  premise*  mortgaged,  with- 
out the  consent  of  the  mortgagor  and  makes 
improvements  thereon,  which  are  not  made 
with  the  consent  or  approbation  of  the  mort- 
gagor, no  allowance  can  be  made  for  such 
improvements. — Malone  v.  Boy,  107  Gal.  518, 
40  Pac.  1040. 

To  constitute  a  mortgagee  in  possession 
who  can  be  allowed  for  repairs  and  improve- 
ments, the  mortgagee  must  be  in  possession 
by  reason  of  the  agreement  or  assent  of  the 
mortgagor. — ^Malone  y.  Boy,  107  OaL  518,  40 
Pac.  1040. 

Where  a  mortgagee  has,  without  authority, 
gone  into  possession,  and  collected  the  rents, 
the  right  of  the  mortgagor  to  recover  them 
is  not  lost  by  failure  to  make  a  eounter-daim 
therefor  in  the  foreclosure  suit. — ^Freeman  v. 
Campbell,  109  Cal.  360,  42  Pac.  35. 

Where,  after  a  mortgage  of  leased  land,  the 
lessee  assigns  the  lease  to  the  mortgagee,  who 
takes  possession,  he  becomes  a  mortgagee  in 
possession,  and  is  liable  to  the  mortgagor  only 
for  the  income  and  profits  received  from  the 
land. — Bamhart  v.  Edwards,  6  Cal.  Unrep. 
558,  47  Pac.  251. 

A  mortgagee  in  possession  is  chargeable, 
upon  an  accounting  with  the  mortgagor,  for 
the  rents  and  profits  arising  from  the  land 
mortgaged;  and  where  the  possession  of  the 
mortgagee  was  taken  under  a  deed  and  con- 
temporaneous agreement  expressly  providing 
for  the  repayment  of  future  advances  with 
interest,  it  is  inmiaterial  that  there  was  no 
actual  indebtedness  at  the  date  of  the  mort- 
gage—Moss V.  Odell,  134  Cal.  464,  66  Pac. 
581. 

On  an  accounting  between  a  mortgagor  and 
mortgagee  it  was  error  to  allow  the  mort- 
gagee eight  per  cent  interest  on  her  advances, 
and  charge  her  with  only  seven  per  cent  on 
her  receipts.— Moss  v.  OdeU,  141  CaL  335,  74 
Pac.  999. 

f  100.    Injnrlea  to  property. 

If  a  mortgagee  in  possession  act  in  bad 
faith  toward  the  owner,  or  is  guilty  of  gross 
negligence,  such  as  wUl  greatly  injure  the 
owner,  he  is  liable  to  such  damages  as  a  jury 
may  assess. — ^Benham  v.  Bowe,  2  Cal.  887,  56 
Am.  Dec.  342. 

Ni>  injunction  to  restrain  waste  on  mort- 
gaged premises  will  be  granted  on  the  appli- 


cation of  the  mortgagee,  unless  he  shows  that 
the  threatened  acts  wOl  materially  impair  the 
value  of  the  premises,  so  that  the  security  for 
the  mortgage  debt  wUl  become  inadequate,  or 
that  the  defendant  is  insolvent,  or  unable  to 
respond  in  damages  for  the  threatened  injury. 
Bobinson  v.  Bussell,  24  Cal.  467. 

A  mortgagee  in  possession  has  no  greater 
right  to  remedies  for  injuries  to  the  property 
than  he  had  before  entry. — Bobinson  v.  Bus- 
sell,  24  Cal.  467. 

A  mortgagee  may  maintain  an  action  for 
injuries  to  the  mortgaffed  property,  by  which 
the  security  is  impaired. — ^Bobinson  v.  Bussell, 
24  Cal.  467. 

Where  houses  on  mortgaged  land  have  been 
removed  therefrom,  they  are  personalty,  how- 
ever they  may  have  been  removed,  and  are 
no  longer  under  the  operation  of  the  mortgage 
lien,  and  the  mortgagee  cannot  therefore 
maintain  a  suit  to  enjoin  their  further  re- 
moval.—Stowell  y.  Waddingham,  100  Cal.  7, 
34  Pac.  436. 

A  mortgagee  hat  such  an  independent  in- 
terest in  the  mortgaged  property  as  entitles 
him  to  bring  suit  to  restrain  threatened  in- 
jury thereto. — ^Benson  y.  City  of  San  Diego, 
100  Fed.  158. 

Impairment  of  value  of  security,  rights 
and  remedies  of  mortgagees  against. 
48  Am.  St.  Bep.  432. 

§  101.    IM^poBltlMi  of  proceeds  of  mofrtgage. 

Mortgage  expressly  made  to  secure  others 
beside  mortgagee  named,  who  should  join  in 
making  advances,  secures  a  benefit  to  such 
third  parties. — ^E^euti  v.  Livingston,  15  CaL 
344,  345. 

Mortgage  expressly  made  to  secure  mort- 
gagee and  others  making  advances  makes 
mortgagee  a  trustee  for  such  third  parties 
for  their  share  of  proceeds  realized  by  mort- 
gagee.— Kreutz  v  Mvingston,  15  Cal.  344,  345. 

If  A  makes  an  absolute  deed  of  his  land 
to  B  with  the  understanding  between  him 
and  B  and  C  that  B  is  to  sell  the  land  and 
use  the  proceeds  to  pay  the  debt  of  A  to  C,  C 
can  compel  B  to  account  to  him  and  pay  over 
the  proceeds. — Baynor  v.  Lyons,  37  CaL  452. 

A  mortgage  purporting  to  convey  the  land 
with  the  "rents,  issues,  and  profits  thereof" 
covers  not  only  the  land,  but  the  growing 
crops  as  well,  and  gives  the  mortgagee  the 
abstract  right,  upon  foreclosure,  to  have  the 
entire  property  sold;  yet,  as  between  the 
mortgagee  and  a  subsequent  mortgagee  of 
the  crops  alone,  it  is  proper  for  the  court,  at 
the  request  of  the  latter,  to  segregate  the 
crops,  in  order  that  the  surplus,  if  any,  after 
satisrying  the  sum  secured  by  the  prior  mort- 
gage, may  be  applied  to  the  extinguishment 
of  the  subsequent  mortgage. — Treat  v.  Dor- 
man,  100  Cal.  623,  35  Pac.  86. 

Under  Code  of  Civil  Procedure  sections 
1577,  1578,  providing  that  the  realty  of  an 
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estate  may  be  sold  or  mortgaged  for  the  par* 
pose  of  paying  or  renewing  liens  or  mort- 
gages already  thereon,  an  administratrix  may 
mortgage  the  realty  for  the  purpose  of  paying 
existing  liens  thereon,  and  may  use  the  money 
acquired  by  sale  or  mortgage  to  redeem  the 
property  of  the  estate  from  one  who  has  ob- 
tained it  at  f  oreelosure  sale. — ^Frend's  Estate, 
In  re,  131  Cal.  667,  82  Am.  St.  Bep.  407,  68 
Pac.  1080. 

§  102.    Actions  for  poiseiilon  of  property. 

In  ejectment,  plaintiff  may  offer  in  evidence 
deed  to  defendant  in  order  to  explain  the  lat- 
tor's  possession. — McMinn  y.  Mayes,  4  Cal. 
209. 

In  an  ordinary  action  of  ejectment  the 
plaintiff  will  be  allowed  to  show  by  parol 
evidence  that  the  older  deed,  absolute  on  its 
face,  made  by  the  plaintiff's  grantor  to  the 
defendant,  and  first  recorded,  was  given  as 
a  mortgage. — Jackson  v.  Lodge,  36  Cal.  28. 

Where,  in  an  action  of  ejectment  by  a 
grantee  against  a  grantor,  the  defendant  sets 
up  as  a  defense  that  the  deed  was  intended 
as  a  mortgage,  he  must  show  an  offer  to  re- 
deem before  he  can  be  entitled  to  relief  in 
equity,  or  deprive  the  plaintiff  of  his  right 
of  possession  under  the  deed. — ^Hughes  ▼. 
Davis,  40  Cal.  117. 

Where  the  owner  of  a  mortgage  on  an  un- 
divided interest  in  land  is  also  the  owner 
of  another  undivided  interest  in  the  same 
tract  of  land,  his  entry  into  possession  of 
the  whole  tract  does  not  constitute  him  a 
"mortgagee  in  possession,"  so  that  ejectment 
will  not  lie  against  him  until  the  debt  is  paid. 
Davenport  v.  Turpin,  41  Cal.  100. 

A  trustee  to  whom  land  is  conveyed  by  a 
debtor,  with  power  to  sell  and  use  the  pro- 
ceeds in  payment  of  the  debt  and  the  ex- 
penses of  the  trust,  and  whose  powers  and 
duties  are  prescribed  by  a  declaration  of 
trust  in  writing,  and  who  merely  holds  the 
title  in  trust  as  security  for  the  debt,  cannot 
maintain  ejectment  against  the  cestui  que 
trust,  or  his  assigns,  to  recover  the  land.— 
Tyler  v.  Granger,  48  Cal.  259. 

If  a  plaintiff  in  ejectment  claims  under  a 
conveyance  absolute  in  form,  but  intended 
as  a  mortgage  to  secure  a  loan  of  money,  he 
is  entitled  to  recover,  unless  defendant,  in 
his  answer,  sets  up  his  equities,  with  an  offer 
to  pay  the  amount  of  the  mortgage  lien,  and 
prays  that  the  conveyance  be  decreed  a  mort- 
gage.—Pico  V.  Gallardo,  52  Cal.  206. 

In  ejectment  bv  the  grantee  in  a  deed  ab- 
solute in  form,  found  by  the  court  to  be  a 
mortgage,  a  judgment  that  the  plaintiff  con- 
vey to  the  defendant,  upon  payment  of  the 
debt  within  a  time  specified,  the  defendant's 
bill  for  affirmative  relief  to  be  dismissed  in 
default  of  such  payment,  is  proper  in  form. — 
Montgomery  v.  Bpect,  55  Cal.  352. 

Where  the  evidence  in  ejectment  shows 
that  the  deed,  absolute  on  its  face,  under 


which  plaintiff  claims,  was  in  fact  merely  « 
m<^gage,  he  has  failed  to  show  either  title 
or  right  of  possession. — Smith  v.  Smith,  80 
Cal.  323,  21  Pac.  4,  22  Pae.  186,  549. 

One  claiming  through  a  mortgagor  who  has 
placed  his  mortgagee  in  possession  cannot 
maintain  ejectment  against  the  mortgagee 
while  the  mortgage  debt  remains  unsatisfied, 
even  though  an  action  thereon  by  the  mort- 
gagee is  barred  by  the  statute  of  limitations. 
Spect  V.  Spect,  88  Cal.  437,  22  Am.  St.  Bep. 
314,  18  L.  B.  A.  137,  26  Pac.  203. 

Admissibility  of  declarations  by  mort- 
gagor made  out  of  court  as  to  his  pur- 
pose in  making  a  mortgage  attacked 
as  fraudulent  as  against  creditors.  41 
L.  B.  A.  (N.  8.)  1. 

§  108.    Acttons  between  partiet  to  mortgage. 

One  obtaining  possession  of  notes  and 
mortgage  from  the  mortgagee,  on  the  false 
representation  that  he  wishes  to  buy  them  for 
a  certain  sum,  and  afterward,  by  claiming  to 
be  the  owner,  compels  the  mortgagor,  an  Ulit- 
erate  person,  to  deed  the  property  to  him  for 
a  very  adequate  consideration,  cannot,  in  an 
action  by  the  mortgagee  to  charge  him  as 
trustee,  etc.,  set  up  the  invalidity  of  the 
mortgage. — De  Leon  v.  Higuera,  15  Cal.  483. 

The  notes  and  mortgages  in  such  case  were 
properly  admitted  in  evidence  against  the  ob- 
jections of  defendant,  as  showing  the  history 
of  the  transaction  and  his  connection  with 
the  property. — ^De  Leon  v.  Higuera,  15  CaU 
488. 

A  mortgage  does  not  give  the  right  to  im- 
mediate possession  of  the  property;  and  the 
mortgagee  cannot,  until  foreclosure  and  sale, 
take  possession  of  it,  or  recover  it  by  suit. — 
Kidd  V.  Teeple,  22  Cal.  255. 

Mortgagee  has  concurrent  remedies  by  ae- 
tion  for  damages  or  injunction  to  prevent 
threatened  injury  to  premise8~-e.  g.,  removal 
of  fixtures. — Lavensen  v.  Standard  Soap  Co., 
80  Cal.  245,  247,  13  Am.  St.  Bep.  147,  22  Pae. 
184. 

In  a  suit  by  the  administrator  of  a  mort- 
gagor to  have  a  conveyance  of  the  mortgaged 
premises  to  the  mortgagee,  in  consideration 
of  the  mortgage  debt,  decreed  a  mortgage,  a 
tender  of  the  amount  of  the  mortgage  debt 
is  not  necessary,  where  the  estate  is  embar- 
rassed, and  unable  to  raise  the  money,  except 
by  a  sale  of  the  mortgagor's  interest. — Brad- 
bury V.  Davenport,  114  Cal.  593,  55  Am.  St. 
Bep.  92,  46  Pac.  1062. 

Mortgagor  seeking  to  quiet  title  against 
mortgagee  in  possession  must  pay  mortgagee 
as  condition  to  success  in  his  suit. — Peshine  v. 
Ord,  119  CaL  311,  314,  51  Pac.  536,  63  Pac 
131. 

The  rights  of  a  mortgagee  do  not  include 
the  right  to  possess  the  land,  nor  to  have  pos- 
session thereof  delivered  to  a  reeeiver«  ia  aa 
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aetion  not  prosecuted  for  tbe  purpose  of  f ore- 
elosare;  and  in  an  aetion  by  an  assignee  of 
a  certifieate  of  redemption,  to  compel  a  sher- 
ifPs  deed,  and  to  quiet  the  title  to  the  land 
sold,  in  which  it  appears  that  plaintiff  is  only 
a  mortgagee  of  the  interest  of  the  redemp- 
tioner  in  the  land,  he  has  no  rigl&t  to  the 
appointment  of  a  receiver  to  take  possession 
of  the  property,  and  to  collect  the  rents. — San 
Jose  Safe  Deposit  Bank  of  Savings  v.  Bank 
of  Madera,  121  Cal.  543,  54  Pac.  85. 

In  an  action  for  wrongful  eviction  of  a  ten- 
ant and  to  cancel  a  note  and  mortgage  given 
to  secure  performance  of  the  lease,  evidence 
held  insufficient  to  support  a  finding  that  the 
mortgage  was  also  given  to  secure  perform- 
ance of  a  collateral  agreement  by  the  lessee 
to  purchase  creamery  supplies  from  the  lessor. 
Neumann  v.  Moretti,  146  CaL  25,  79  Pac.  510. 

Where  separate  owners  of  property  con- 
veyed the  same  to  secure  a  single  debt  of  one 
of  them,  they  are  entitled  to  join  as  plain- 
tiffs in  an  action  to  have  the  deeds  declared 
mortgages,  and  to  redeem,  notwithstanding 
Code  of  Civil  Procedure,  section  347. — Wad- 
leigh  V.  Phelps,  149  CaL  627,  87  Pac.  93. 

In  a  suit  to  have  certain  deeds  declared 
mortgages,  defendant  held  entitled  to  inter- 
est on  the  amount  found  due  her  less  costs 
awarded  plaintiffs,  from  the  date  the  judg- 
ment became  final,  to  such  time  as  plaintiffs 
should  tender  the  amount  due,  or  until  a  fore- 
closure sale  in  the  event  no  tender  was  made. 
Wadleigh  v.  Phelps,  149  Gal.  627,  87  Pac.  93. 

A  mortgagee  who  acquires  possession  of  the 
mortgaged  premises  after  the  mortgage  lien 
has  become  extinguished  by  lapse  of  time 
cannot  claim  the  rights  of  a  "mortgagee  in 
possession"  entitling  him  to  retain  possession 
untU  the  mortgage  debt  is  paid. — ^Faxon  v. 
All  Persons  etc.,  166  Cal.  707,  L.  B.  A.  1916B, 
1209,  137  Pac.  919. 

Such  doctrine,  however,  {•  not  applicable 
to  one  who  acquires  the  mortgage  land  by 
purchase  for  a  valuable  consideration  after 
the  lien  of  the  mortgage  has  become  extin- 
guished.— ^Faxon  v.  All  Persons  etc.,  166  Cal. 
707,  L.  B.  A.  1916B,  1209,  137  Pac.  919. 

Where  the  mortgagee  obtains  possession  of 
the  mortgaged  premises  in  any  lawful  man- 
ner while  the  mortgage  "is  still  subsistiuff," 
his  interest  under  tne  mortgage  enables  him 
to  retain  such  possession  and  defend  it 
against  the  mortgagor. — ^Faxon  v.  All  Per- 
sons etc.,  166  Cal.  707,  L.  B.  A.  1916B,  1209, 
137  Pac.  919. 

Jurisdiction  of  equity  over  .suit  to  have 
deed  declared  a  mortgage  as  to  land  in 
another  state  or  country.  69  L.  B.  A. 
685. 

1 108a.    ActloDf  agaliuie  tiiird  pen»nt. 

The  right  of  possession,  management,  and 
control  of  the  lands,  embraced  in  the  mort- 
gage, or  trust  deed,  whichever  it  may  be,  be- 


ing by  the  terms  of  the  instrument  left  in 
the  grantor,  the  right  of  action  to  recover  pos- 
session against  trespassers,  is  in  the  Southern 
Pacific  Bailroad  Company — the  grantor  and 
author  of  the  trust. — Southern  Pac.  B.  Co.  v. 
Doyle,  8  Sawy.  60,  11  Fed.  253. 

Actions  by  mortgagees  for  removal  of  fix- 
tures.    13  Am.  St.  Bep.  153. 

Mortgagee,  actions  by  against  third  per- 
sons.   109  Am.  St.  Bep.  430. 

f  104.    Actiona  on  indabtedneoB  secnxed. 

No  action  will  lie  on  the  mere  recital  in  a 
mortgage  of  the  existence  of  a  debt. — ^Shafer 
V.  Bear  Biver  etc.  Min.  Co.,  4  Cal.  294. 

If  the  mortgage  was  void  this  fact  does 
not  invalidate  the  debt  intended  to  be  secured 
by  mortgage. — Shaver  v.  Bear  Biver  etc.  Min. 
Co.,  10  Cal.  396. 

Under  code,  section  726,  where  a  mortgage 
is  given  to  secure  a  note,  if  the  security  has 
any  value,  the  action  must  be  brought  as 
there  prescribed.  It  cannot  be  maintained 
on  the  note  alone. — Bartlett  v.  Cottle,  63  Cal. 
366. 

If  mortgage  is  given  to  secure  five  notes 
payable  at  different  times,  and  the  mortgage 
provides  that,  on  nonpayment  of  one,  all  the 
notes  may  be  regarded  as  due,  an  entry  of 
satisfaction  of  the  mortgage,  after  the  pay- 
ment of  the  first  note,  does  not  defeat  the 
right  to  regard  all  the  notes  as  unpaid  on  a 
subsequent  default  in  the  payment  of  one  of 
the  remaining  notes. — ^Beal  v.  Stevens,  72  Cal. 
451,  454,  14  Pac.  186. 

Code  provision  allowing  attachment  if  se- 
curity has  become  valueless  does  not  apply 
where  security  was  originally  valueless  or  in- 
adequate.— Barbieri  v.  Bamelli,  84  Cal.  154, 
157,  23  Pac.  1086. 

Code  of  Civil  Procedure,  section  726,  which 
provides  that  "there  can  be  but  one  action 
for  the  recovery  of  any  debt  .  .  .  secured  by 
mortgage  upon  real  estate  or  personal  prop- 
erty," and  that  it  shall  be  by  foreclosure,  is 
imperative,  and  a  creditor  holding  a  mortgage 
given  as  security  must  bring  his  action  of 
foreclosure;  and,  though  the  security  proves 
valueless,  he  cannot  waive  it,  and  bring  an 
action  on  the  debt. — Barbieri  v.  Bamelli,  84 
Cal.  154,  23  Pac.  1086. 

A  personal  judgment  in  an  action  on  a 
note  secured  by  a  valid  trust  deed,  where 
foreclosure  is  not  sought  is  erroneous,  since 
the  security  must  first  be  exhausted. — ^Powell 
V.  Patison,  100  Cal.  236,  34  Pac.  677,  follow- 
ing Barbieri  v.  Bamelli,  84  Cal.  154,  23  Pac. 
1086. 

When  a  mortgagee  by  his  own  act  or  negli- 
gence deprives  himself  of  the  right  to  fore- 
close the  mortgage,  he  at  the  same  time  de- 
prives himself  of  the  right  to  an  action  upon 
the  note,  and  he  cannot,  without  the  consent 
ef  the  mortgagor,  release  the  mortgage,  or 
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est  upon  the  amoant  laeiired  vp  to  the  dftte 
of  payment  or  tender. — Bandalf  T.  Duff,  101 
CaL  82,  92,  35  Pae.  440. 

§  lie.    Titta  conT«jM  and  pKloritifl& 

The  estate  of  a  mortgagee  in  the  mort- 
gaged premises  passes  by  assignment  of  the 
mortgage  debt,  to  the  assignee. — ^BCaek  ▼. 
Wetzlar,  39  Cal.  247. 

By  an  assignment  of  a  mortgage,  the  title 
to  the  note,  as  well  as  the  mortgage,  vests 
in  the  assignee,  though  at  the  time  the  note 
is  in  the  hands  of  a  third  person,  as  security 
for  a  loan  to  the  mortgagee,  subject  only  to 
the  lien  of  such  third  person. — ^Miller  T. 
Hieken,  92  Cal.  229,  28  Pae.  339. 

§116aw  Dischargie^  paymeiit  and  releaae  of 
IndabtadzieaB. 

Since  the  recordation  of  the  assignment  of 
a  mortgage  is  constructive  motice  to  the 
uiortgagor,  payments  made  by  the  mortgagor 
to  the  mortgagee  after  such  recordation  will 
not  discharge  the  liability  of  the  mortgage 
on  a  note,  unless  it  appears  from  the  record 
that  the  mortgagee  is  in  possession  of  the 
note  and  mortgage  at  the  time  the  payments 
were  made  (Civ.  Code,  sec.  2935). — Califor- 
nia Title  Ins.  ft  Trust  Co.  v.  Kucbenbeiser, 
20  Cal.  App.  11,  127  Pac  1039. 

§117.  Equltiea  and  defanses  batwam  oilgi. 
nal  partiea  and  bona  lida  ■iwicnoea  of 
mortgage  in  goneral. 

The  purchaser  of  a  mortgage  cannot  be 
charged  with  constructive  notice  of  an^hing 
subsequent  to  the  mortgage,  except  its  as- 
signment or  satisfaction  duly  entered  of 
record. — Peters  v.  Jamestown  Bridge  Co.,  5 
Cal.  334,  63  Am.  Dec.  134. 

A  creditor,  secured  by  mortgage,  sold  and 
assigned  his  debt  and  mortgage;  but  after 
the  date  of  the  mortgage,  and  before  this 
assignment  was  recorded,  the  mortgage 
debtor,  in  ignorance  of  the  assignment, 
bought  certain  claims  against  his  mortgagee. 
Held,  that  under  Practice  Act,  section  4,  he 
might  use  this  in  offset  against  the  assignee. 
McCabe  ▼.  Grey,  20  Cal.  509. 

A  mortgage,  unaccompanied  by  any  nego- 
tiable evidence  of  indebtedness,  was  exe- 
cuted by  the  defendant  to  8.,  and  by  him 
assigned  for  value  to  plaintiff.  The  mort- 
gage recited  an  indebtedness,  but  in  fact 
there  was  none.  Held,  that  plaintiff  could 
not  maintain  an  action  on  the  mortgage- 
Brown  V.  Witts,  57  Cal.  304. 

A  mortgage,  as  recorded,  secured  Ave  notes. 
When  the  first  note  was  paid,  the  mortgagee, 
who  had  assigned  the  mortgage,  by  the  direc- 
tion of  the  assignee  entered  the  following 
satisfaction  on  the  margin,  signing  and  ac- 
knowledffing  it  himself:  "Full  payment  and 
satisfaction  of  the  within  note  and  mortgage 
hereby  acknowledged."    The  aasignment  of 


the  mortgage  was  not  pat  on  record.  Held, 
that  the  satisfaction  was  not  notice  to  anbse- 
quent  bona  fide  purchasers  for  ralna  and 
mortgagees  that  the  remaining  four  notes 
were  unpaid. — ^Beal  v.  Stevens,  78  CaL  451, 
14  Pac.  186. 

A  mortgage,  which  is  received  by  the  mort- 
gagee under  an  express  agreement  that  it  is 
to  be  subject  to  another  mortgage  to  a  third 
person,  although  it  is  first  recorded,  ia  not 
entitled  to  priority;  and  the  assignee  in  in- 
solvency of  such  mortgage,  not  being  a  bona 
fide  purchaser,  acquires  no  greater  rights 
than  his  assignor  had. — ^Wallace  v.  McKen- 
zie,  104  Cal.  130,  37  Pac.  859. 

Under  a  judgment  rescinding  a  fraudulent 
sale  of  a  note  and  mortgage  by  defendant 
to  plaintiff,  and  adjudging  repayment  of  the 
purchase  money  by  the  defendant,  and  the 
return  of  the  note  and  mortgage,  deposited 
in  court  by  plaintiff,  to  be  delivered  up  upon 
such  repayment,  wnere  the  defendant  has 
persistently  refused  to  comply  with  ita  terms, 
and  the  note  and  mortgage  are  about  to  out- 
law, the  defendant  cannot  be  heard  to  com- 
plain of  an  order  permitting  the  delivery  of 
the  note  and  mortgage  to  the  sheriff  to  be 
sold  under  execution  upon  the  judgment,  and 
of  the  purchase  thereof  by  the  plaintiff  there- 
under for  the  purpose  of  foreclosure. — O'Don- 
nell  V.  Merguire,  131  Cal.  527,  82  Am,  St. 
Bep.  389,  63  Pac.  847. 

Motions  made  by  the  defendant,  after  aneh 
execution  sale  and  purchase  of  the  note  and 
mortgage  by  the  plaintiff,  and  the  commence- 
ment of  an  action  to  foreclose  the  aame,  to 
set  aside  the  order  of  the  court,  and  to  set 
aside  the  levy  and  sale  and  recall  the  exeen- 
tion  and  that  the  judgment  and  the  action 
to  rescind  be  declared  paid,  satisfied,  and 
discharged,  are  properly  denied. — (yDonnell 
V.  Merguire,  131  Cal.  527,  82  Am.  St.  Bepu 
389,  63  Pac.  847. 

Where  notes  given  with  a  mortgage  were 
non-negotiable,  but  were  assigned^  the  as- 
signee took  them  subject  to  all  equitiea;  and 
the  mortgagees  could  set  up  the  defense  that 
by  mistake  the  mortgage  included  more  prop- 
ertv  than  the  parties  intended,  though  the 
assignee  had  no  notice  of  the  mistake. — San 
Jose  Banch  Co.  v.  San  Jose  Land  etc  Co^ 
132  Cal.  582,  64  Pac.  1097. 

Under  Civil  Code,  section  1459,  declaring 
that  the  indorsement  of  a  non-negotiablo  in- 
strument transfers  the  assignor's  rig-hta,  sub- 
ject to  all  existing  equities  and  defenses  in 
favor  of  the  maker,  a  claim  under  the  a8sig:n- 
ment  of  a  released  mortgage  is  not  validnted 
by  the  fact  that  the  assignee  had  no  notiee 
of  the  release,  as  he  took  subject  to  all  ejdat- 
ing  equities  between  the  partiea. — ^Adama  ▼. 
Hopkins,  69  Pac.  228. 

Under  Civil  Code,  section  1459,  providing 
that  the  assignment  of  a  non -negotiable  writ- 
ten contract  for  the  payment  of  money  trans- 
fers aU  the  rights  of  the  assignor  subject  to 
equitiea  and  defenaea  existing  in  favor  of 
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When  an  agent  holding  for  collection  a 
note  and  mortgage  to  be  delivered  up  when 
paid,  with  a  release  signed  by  his  principal, 
assumes  instead,  on  receiving  payment,  to 
assign  them  without  recourse,  no  title  in  the 
mortgage  passes  to  one  with  notice,  who  has 
agreed  with  the  mortgagor  to  pay  the  debt, 
and  taken  other  security  for  it. — California 
Loan  etc.  Co.  v.  Hammell.  101  Cal.  250^  35 
Pac.  766,  766. 

The  doctrine  of  the  common-law  that  the 
deed  of  a  married^  woman  is  void,  held,  not 
to  apply  to  the  assignment  of  a  mortgage. — 
Bayerque  t.  Haley,  1  McAll.  97,  Fed.  Cas. 
No.  1135. 

A  note  and  mortgage  to  a  married  woman 
mav  be  assigned  by  the  endorsement  and 
assignment  of  her  husband. — Bayerque  v. 
Haley,  1  MeAU.  97,  Fed.  Cas.  No.  1135. 

The  statute  of  the  state  of  California  relat- 
ing to  husband  and  wife  does  not  apply  to 
the  ease  of  a  note  and  mortgage  given  a  mar- 
ried woman  married  out  of  the  state,  and 
who  has  never  been  within  the  limits  of  the 
state. — Bayerque  v.  Haley,  1  MeAU.  97,  Fed* 
Cas.  No.  1135. 


§107.    Fonn  and  reqnialtea  of  ajMrigmrHmts 
of  mortgagee*  In  generaL 

Interest  of  one  partner  in  a  joint  mortgage 
may  be  assigned  to  copartner  by  oral  agree- 
ment upon  partnership  settlement. — ^Perre  v. 
Castro,  14  Cal.  519,  77  Am.  St.  Bep.  444. 

Where  C.  executes  a  bond  and  mortgi^e 
to  D.  and  P.,  an  assignment  from  P.  to  D. 
is  sufficiently  shown  where,  on  a  settlement 
between  D.  and  P.,  it  was  agreed  verbally 
that  D.  was  the  owner  of  the  mortgage  debt, 
Held,  that  this  is  a  sufficient  transfer,  P.  not 
objecting,  being  part  to  the  suit,  and  D. 
having,  in  fact,  advanced  the  money  loaned. 
Perre  v.  Castro,  14  Cal.  519,  76  Am.  Bee.  444. 

An  assignment  of  "those  certain  mortgages 
and  credits  more  particularly  described  as 
follows,"  followed  b^  a  description  of  the 
mortgage  in  suit,  which. sets  forth  the  notes 
sued  on,  and  declares  that  it  is  made  to 
secure  them,  after  which  the  assignment  in- 
cludes "all  other  moneys  now  due  to  me  from 
any  source  whatever,"  is  a  sufficient  assign- 
ment of  the  debts  secured  to  support  an  ac- 
tion by  the  assignees,  though  the  assignment 
is  not  of  the  notes  themselves. — Cortelyou  ▼. 
Jones,  6  Cal.  Unrep.  475,  61  Pac.  918. 

Mortgage  is  assigned  by  assignment  of 
note  secured  by  it. — ^Storeh  v.  McCain,  85 
Cal.  304,  307,  24  Pac.  639. 

Form  and  sufficiency  of.     13  L.  B.  A. 
294. 

f  108.    Dead  or  other  conveyaaoe  of  prop- 
erty by  mortgagee. 

A  deed  from  a  mortgagee  to  a  third  party 
for   the  conveyance  of  mortgaged  premises 


does  not  operate  as  an  assignment  of  the 
mortgage. — Peters  ▼.  Jamestown  Bridge  Co., 
5  Cal.  334,  63  Am.  Dec.  134. 

A  mortgagee  after  condition  broken, 
whether  in  or  out  of  possession,  cannot  con- 
vey the  legiJ  title,  and  his  deed,  as  mort- 
gagee alone,  without  a  transfer  oif  the  debt, 
passes  nothing. — Dutton  v.  Warschauer,  21 
Cal.  609,  82  Am.  Dec.  765. 

When  the  assignment  of  a  note  and  mort- 
gage is  duly  recorded,  and  the  assignee  takes 
possession  of  the  note  and  mortgage,  and 
the  mortgagor  conveys  the  mortgaged  land 
to  the  mortgagee  in  satisfaction  of  the  note 
and  mortgage,  sueh  payment  is  not  binding 
on  the  assignee. — Bodgers  v.  Peckham,  120 
Cal.  238,  52  Pac.  488. 

§109.    Keoenity  of  dellTery  of  ertdeinca  of 
Indebtedneea  secured. 

Mortgage  cannot  be  assigned  without 
transfer  of  the  debt. — ^Peters  v.  Jamestown 
Bridge  Co.,  5  CaL  334,  63  Am.  Dec.  134. 

The  debt  and  the  mortgage  are  insepara- 
ble. The  latter  must  follow  the  former.  The 
mortgage,  as  distinct,  has  no  separate  valu^ 
and  is  not  transferable. — Nagle  v.  Macv,  9 
CaL  426. 

Debt  and  security  are  inseparable,  and 
mortgage  alone  is  not  a  subject  of  transfer. 
Hyde  v.  Mangan,  88  Cal.  319.  327,  26  Pac. 
180. 

§  110.    BaeoKdlng  and  xegMratlon  ai  notlee. 

Becord  of  assignment  of  mortgage  is  not 
notice  to  mortgagor  of  the  assignment,  so  as 
to  shut  off  counterclaims  subsequently  accru- 
ing.—McCabe  V.  Grey,  20  Cal.  509,  610. 

A.  gave  a  mortgage  to  M.  to  secure  a 
note  of  the  same  date,  the  words  "Secured 
by  mortgage"  being  written  on  the  note.  M. 
subsequently  indorsed  the  note  to  a  bank, 
and  also  assigned  the  mortgage,  but  did  not 
deliver  the  mortgage  itself,  and  the  assign- 
ment was  not  recorded.  Afterward  M.  made 
a  copy  of  the  note,  and  forged  A.'s  name 
thereto,  and  indorsed  and  delivered  the 
same,  together  with  the  mortgage  itself,  and 
a  written  assignment  thereof  to  defendant, 
who  paid  the  face  value  of  the  note.  This 
assignment  was  recorded,  and  defendant,  who 
found  that  the  mortgage  stood  in  M.'s  name 
on  the  records,  and  had  no  knowledge  of  any 
previous  assignment  supposed  that  the  note 
delivered  to  him  was  genuine.  The  real 
note,  signed  by  A.,  remained  in  possession  of 
the  bank  as  collateral  for  moneys  loaned  to 
M.  Held,  that  the  mortgage  security  of  the 
bank  was  not  affected. — Adfer  v.  Sargent,  109 
Cal.  42,  41  Pac.  799. 

The  assignment  of  a  mortgage  is  not  a 
"^ant  of  an  estate  in  real  property,"  within 
Civil  Code,  section  1107,  which  declares  that 
such  grants  are  conclusive,  except  as  agains1» 
one  who  in  good  faith  acquires  a  title  or  lien 
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"by  an  Inttrament  that  is  first  duly  re- 
corded."—Adler  y.  Sargent,  109  Cal.  42,  41 
Pac.  799. 

Beeord  of  assignment  of  mortgage  is  notiee 
to  mortgagor  and  invalidates  any  payment 
by  him  thereafter  to  mortgagee. — Bodgers  t. 
Peckham,  120  Gal.  238,  242,  52  Pac.  483. 

Application  of  recording  acts  to  assign- 
ments of  mortgages.  Ann.  Gas.  1914G, 
763. 


§111.    EqultaUa  aflBlgnments  in  general. 

The  transfer  of  a  note  operates  as  an 
equitable  assignment  of  the  mortgage  or  deed 
of  trust  ^ven  to  secure  it,  in  the  absence  of 
any  provision  to  the  contrary. — Ord  ▼.  Mc* 
Kee,  5  Gal.  515,  516. 

Subsequent  mortgagee  or  purchaser  pay- 
ing off  a  prior  encumbrance  is  an  equitable 
assignee  of  such  encumbrance  as  against  an 
intervening  daim. — ^^liite  v.  Fratt,  13  Gal. 
521,  526. 

Purchaser  becomes  equitable  assignee  of 
right  of  mortgagor  as  against  a  junior  mort- 
gagee not  a  party. — Garpentier  v.  Brenham, 
40  Gal.  221. 

Purchaser  who  satisfies  a  foreclosed  mort- 
gage is  equitable  assignee  of  foreclosure 
decree  as  against  a  lien  subject  to  the  mort- 
gage and  decree. — ^Matzen  v.  Shaeffer,  65  Gal. 
81,  3  Pac.  92. 

Payment  or  foreclosure  decree  may  operate 
as  an  equitable  assignment,  though  satisfac- 
tion is  entered  of  record. — Matzen  v.  Shaef- 
fer, 65  Gal.  81,  3  Pao.  92. 

Party  to  foreclosure  is  bound  by  enforce- 
ment of  satisfied  decree  by  purchaser  as 
equitable  assignee. — Matzen  v.  Shaeifer,  65 
Gal.  81,  82,  3  Pac.  92. 

Entry  of  satisfaction  of  mortgage  will  not 
prevent  payment  of  foreclosure  decree  from 
operating  as  an  equitable  assignment  ot 
decree  to  purchaser  making  the  payment. — 
Matzen  v.  Shaeffer,  65  Gal.  81,  3  Pac.  92. 

Purchaser  of  land  subject  to  mortgage 
agreed  with  the  owner  and  the  mortgagee 
to  pay  off  the  mortgage  debt  as  part  consid- 
eration for  the  purchase.  The  mortgage  debt 
was  paid  by  the  purchaser  to  the  mortgagee, 
and  the  remainder  of  the  purchase  money  to 
the  owner,  who  thereupon  conveyed  the  land 
to  the  purchaser.  The  mortgagee  entered 
satisfaction  of  the  mortgage  debt  upon  the 
record.  Held,  that  the  transaction  operated 
as  an  equitable  assignment  of  the  mortgage 
to  the  purchaser,  and  was  a  lien  prior  and 
superior  to  that  of  a  judgment  against  the 
mortgagor  procured  and  entered  after  the 
date  of  the  execution  of  the  mortgage  and 
before  the  entry  of  satisfaction  of  the 
mortgage  debt.r— Matzen  v.  Shaeffer,  65  Gal. 
SI,  3  Pac.  92. 

Bduitable  assignees  of  mortgagor.    5  L. 
B.  A.  292. 


fll2.    Traoafer  of  delK   or  obttcaittoii   ae- 
cnred. 

Mortgage  is  a  mere  incident  to  the  debt 
which  it  secures,  and  follows  the  transfer  of 
the  note  with  the  full  effect  of  a  regular  as- 
signment.— Ord  V.  McKee,  5  Gal.  515;  Storch 
V.  McGain,  85  Gal.  304,  305,  24  Pac.  639. 

The  security  follows  the  note  secured; 
hence  the  holder  of  a  mortgage  note  has  the 
rights  of  a  mortgagee,  although  there  may 
have  been  no  actual  assignment  of  the  mort* 
gage. — ^Berri  v.  Mintum,  1  Gal.  Unrep.  50. 

An  unindorsed  negotiable  note  is  subject 
of  a  gift  causa  mortis,  and  carries  a  collat- 
eral mortgage. — I>ruke  v.  Heiken,  61  Gal. 
346,  44  Am.  Bep.  553. 

Assignment  of  bonds  secured   by   mort- 
gage.    13  L.  B.  A.  296. 

Effect  of  assignment  of  mortgage  debt 
to  carry  security.    13  L.  B.  A.  295. 

Effect  of  assignment  of  note  secured  by 
mortgage.     13  L.  B.  A.  296. 

Effect  on  mortgage,  of  alteration  of  note 
secured  thereby.    16  L.  B.  A.  468. 


§113. 


Part  of  debt 


Where  two  notes  are  secured  by  a  single 
mortgage,  a  purchaser  of  the  second  note, 
taking  therewith  an  assignment  of  the  mort- 

fage,  takes  with  notice  of  the  equity  of  the 
older  of  the  first  note,  as  he  was  informed 
of  its  existence  by  the  mortgage  itself. — ^Phe- 
lan  V.  Olney,  6  Gal.  478. 

A  mortgage  being  merely  the  incident  to 
the  note  secured  by  it,  it  follows  that  where 
two  notes  are  secured  by  a  sin^e  mortgage, 
the  indorsement  and  delivery  of  one  of  Uie 
notes  carries  with  it  a  pro  rata  portion  of 
the  security. — Phelan  v.  Olney,  6  Cal.  478. 

Where  several  notes  have  been  given  which 
are  secured  by  one  mortgage,  and  the  notes 
are  assigned  to  different  persons,  the  assignor 
has  a  right,  by  agreement  with  the  assignees, 
to  fix  the  rights  of  the  purchasers  of  the  sev- 
eral notes  to  the  mortgage  security. — 6rat^ 
tan  V.  Wiggins,  23  Gal.  16. 

Where  the  holder  of  several  mortgage 
notes  assigned  the  one  last  payable,  expressly 
agreeing  that  the  assignment  should  carry 
with  it  a  pro  rata  interest  in  the  mortgage, 
the  agreement  is  binding  on  a  subsequent 
purchaser  of  the  other  notes  with  assignment 
of  the  whole  mortgage,  he  knowing  of  the 
previous  assignment  but  not  of  the  expreaa 
agreement. — Bedman  v.  Purrington,  65  OaL 
271,  3  Pac.  883. 

Effect  of  placing  bond  indorsed  in  blank 
in  custody  of  another  to  estop  as 
U[ainst  purchaser  in  good  faith.  29 
L.  B.  A.  (N.  8.)  256. 

Bight  of  detached  coupons  to  beneftt  of 
mortgage  securing  bonds.  43  L.  B^  A. 
(K.  8.)  88. 
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S 114.    Oonfllderation, 

Ab  the  consideration  for  indorsing  a  note 
tan  be  gone  into  at  any  time,  there  can  be 
no  reason  for  adopting  a  more  stringent  rule 
as  to  the  assignment  of  the  mortgage  secur* 
ing  it. — ^Bennett  v.  Solomon,  6  Cal.  134. 

Where  a  mortgage  was  executed  to  secure 
the  payment  of  a  note  executed  by  the  mort- 
gagee, and  on  which  money  had  been  ob- 
tained for  the  mortgagor,  the  liability  of  a 
surety  on  the  note  is  a  good  consideration  for 
an  assignment  of  the  mortgage  to  him. — Hall 
T.  Bedding,  13  Cal.  214.  / 

The  Uncle  Sam  Mining  Company  executed 
a  mortgage  upon  their  mining  claims  to  B., 
a  director  of  the  company.  The  mortgage 
was  in  fact  in  trust  to  secure  F.  et  al.,  who 
had,  as  sureties  of  B.,  signed  with  him  a 
joint  and  several  note  to  D.  for  money  loaned 
by  him  to  B.  The  money  was  for  the  com- 
pany. B.  assigns  this  mortgage  to  F.  to 
secure  him  against  his  liability  on  the  note, 
delivering  the  mortgage  at  the  same  time  to 
F.,  who  retained  it  a  few  minutes  and  re- 
turned it  to  B.,  to  receive  the  interest  from 
the  company,  as  agent  for  him,  F.  The  note 
is  unpaid;  B.  owes  the  company  nothing. 
Held,  that  after  the  assignment  B.  had  no  in- 
terest in  the  mortgage  which  a  judgment 
creditor  could  reach;  that  the  delivery  of  the 
mortgage  to  B.  for  the  purpose  of  collecting 
interest,  there  being  no  circumstance  of 
fraud  or  suspicion,  did  not  impair  the  rights 
of  the  assignee ;  that  the  liability  of  F.  et  al., 
as  sureties,  was  a  sufficient  consideration  for 
the  assignment,  and  that  such  assignment  is 
not  a  mortgage  of  a  mortgage. — ^Hall  v.  Bed- 
ding, 13  CaL  214. 

That  a  note  and  mortgage  given  to  the 
attorney  of  an  estate  are  assets  of  it,  is  con- 
sideration for  their  assignment  by  its  repre- 
sentative.— Ambrose  v.  Drew,  139  Cal.  665, 
73  Pac.  543. 

Where  the  payee  of  a  note  and  mortgage 
for  three  thousand  five  hundred  dollars 
agreed  to  advance  that  full  sum  to  the  mort- 
gagor in  specified  installments,  but  only  ad- 
vanced the  total  sum  of  one  thousand  two 
hundred  and  fifty  dollars,  the  partial  failure 
of  consideration  as  to  the  residue  of  the  note 
and  mortgage  being  a  complete  defense  as  to 
the  residue  against  the  original  payee,  which 
existed  at  the  time  of  the  transfer  of  the 
note  and  mortgage  by  the  payee  to  the  plain- 
tiff, it  would  be  a  like  4efen8e  as  against  the 
plaintiff,  as  assignee,  which  cannot  be  af- 
fected by  any  notice  of  the  assignment  given 
by  the  assignee  to  the  defendant. — Helmer  v. 
Parsons,  18  Cal.  App.  450,  123  Pac.  356. 

§  114a.    Notice  to  mortgagor.  ^ 

The  mere  recording  by  the  assignee  of  the 
assignment  of  the  mortgage  only  operates, 
under  section  2934  of  the  Civil  Code,  as  notice 
to  all  persons  subsequently  deriving  title  to 
the  mortgage  from  the  assignor,  and  con- 
atitntea  no  constructive  notice  of  the  assign- 


ment to  the  mortgagor. — ^Helm«r  t.  Parsonti 
18  Cal.  App.  450,  123  Pae.  856. 

Effect  upon  lien  of  mortgage  securing 
negotiable  instruments  assigned  before 
maturity,  of  payment  to  payee  without 
knowledge  of  assignment.  29  L.  B.  A« 
(N.  S.)  577;  41  L.  B.  A.  (N.  S.)  462. 

Lien  of  mortgage  securing  negotiable  in- 
struments assigned  before  maturity  as 
affected  by  payment  to  payee  without 
knowledge  of  assignment.  29  L.  B.  A. 
(N.  a)  577;  41  L.  B.  A.  (N.  S.)  462. 

§  115.    Operatton  and  effect  In  genexiL 

Assignment  of  a  mortgage  to  indemnify  a 
surety,  is  not  a  mortgage  of  the  mortgage. — 
Hastings  v.  Halleck,  13  Cal.  203,  214. 

The  U.  S.  Co.  mortgaged  their  mining 
claim  to  B.  in  order  that  he  might  hold  it  in 
trust  for  F.,  who  was  surety  on  B.'s  note  to 
D.,  the  money  raised  on  which  was  used  by 
the  U.  S.  Co.  B.  assigned  to  F.,  who  took 
the  mortgage,  but  immediately  returned  it  to 
B.  to  collect  the  interest  as  his  agent.  Held, 
thereupon,  that  B.  had  no  interest  that  his 
creditors  could  reach,  as  the  assignment  was 
complete  and  absolute,  and  the  redelivery  to 
him,  not  apparently  fraudulent,  did  not  af- 
fect F.'s  rights.— Hall  v.  Bedding,  13  Cal. 
214. 

A  sold  a  half  interest  in  a  ditch  to  B  who 
agreed  as  part  payment  to  pay  five  thousand 
dollars  out  of  the  proceeds  of  the  ditch  upon 
two  notes  made  by  A  and  C  to  plaintiff.  B 
subsequently  sold  this  interest  in  the  ditch 
to  D,  who  paid  a  part  of  the  price,  and  gave 
a  mortgage  on  the  ditch  for  the  balance,  and 
D  conveyed  to  the  defendant.  B  gave  plain- 
tiff a  written  acknowledgment  of  the  condi- 
tion of  his  purchase  from  A,  and  that  all 
moneys  due  him  from  his  sale  to  D  were  pay- 
able to  plaintiff,  to  satisfy  A  and  C's  notes, 
until  said  five  thousand  dollars  should  be 
paid.  After  this  acknowledgment  plaintiff 
transferred  A  and  C's  notes  to  defendant, 
taking  his  note  for  five  thousand  dollars, 
secured  by  mortgage  on  the  ditch.  Held, 
that  plaintiff  parted  with  all  his  interest, 
under  said  acknowledgment,  by  the  transfer 
of  the  notes  to  defendant;  that,  having  made 
a  voluntary  arrangement  without  fraud  or 
mistake  of  fact,  he  could  not  escape  the  con- 
sequences, although  he  might  have  misunder- 
stood what  would  be  the  legal  effect. — ^Par- 
sons V.  Fairbanks,  22  Cal.  343. 

Assignment  of  debt  conveys  rights  under 
a  trust  deed,  without  mortgage  by  trustee. — 
Figg  V.  Mayo,  39  Cal.  262,  263. 

Assignment  of  debt  carries  security  under 
a  trust  deed,  and  mortgage  by  trustee  con- 
fers no  additional  right. — Galland  v.  Galland, 
38  Cal.  265. 

The  purchaser  is  entitled  as  successor  to 
the  mortgagees,  to  receive  all  that  is  equi- 
tably due  on  the  mortgages,  including  inter- 
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estate  inaj  be  sold  or  mortgaged  for  the  pnr- 
pose  of  paying  or  renewing  liens  or  mort- 
gages already  thereon,  an  administratrix  may 
mortgage  the  realty  for  the  purpose  of  paying 
existing  liens  thereon,  and  may  use  the  money 
acquired  by  sale  or  mortgage  to  redeem  the 
property  ox  the  estate  from  one  who  has  ob- 
tained it  at  foreclosure  sale. — Freud's  Estate, 
In  re,  131  Gal.  Ml,  82  Am.  St.  Bep.  407,  63 
Pac.  1080. 

§  102.    ActtOM  for  poise«aon  of  propertj. 

In  ejectment,  plaintiff  may  offer  in  evidence 
deed  to  defendant  in  order  to  explain  the  lat- 
ter's  possession. — ^McMinn  ▼.  Mayes,  4  Gal. 
209. 

In  an  ordinary  action  of  ejectment  the 
plaintiff  will  be  allowed  to  show  by  parol 
evidence  that  the  older  deed,  absolute  on  its 
face,  made  by  the  plaintiff's  grantor  to  the 
defendant,  and  first  recorded,  was  given  at 
a  mortj^age. — Jackson  v.  Lodge,  36  Gal.  28. 

Where,  in  an  action  of  ejectment  by  a 
grantee  against  a  grantor,  the  defendant  sets 
up  as  a  defense  that  the  deed  was  intended 
as  a  mortgage,  he  must  show  an  offer  to  re- 
deem before  he  can  be  entitled  to  relief  in 
equity,  or  deprive  the  plaintiff  of  his  right 
of  possession  under  the  deed. — Hughes  v. 
Davis,  40  Gal.  117. 

Where  the  owner  of  a  mortgage  on  an  un- 
divided interest  in  land  is  also  the  owner 
of  another  undivided  interest  in  the  same 
tract  of  land,  his  entry  into  possession  of 
the  whole  tract  does  not  constitute  him  a 
"mortgagee  in  possession,"  so  that  ejectment 
will  not  lie  against  him  until  the  debt  is  paid. 
Davenport  v.  Turpin,  41  Gal.  100. 

A  trustee  to  whom  land  is  conveyed  by  a 
debtor,  with  power  to  sell  and  use  the  pro- 
ceeds in  payment  of  the  debt  and  the  ex- 
penses of  the  trust,  and  whose  powers  and 
duties  are  prescribed  by  a  declaration  of 
trust  in  writing,  and  who  merely  holds  the 
title  in  trust  as  security  for  the  debt,  cannot 
maintain  ejectment  against  the  cestui  que 
trust,  or  his  assigns,  to  recover  the  land.— - 
Tyler  v.  Granger,  48  Gal.  259. 

If  a  plaintiff  in  ejectment  claims  under  a 
conveyance  absolute  in  form,  but  intended 
as  a  mortgage  to  secure  a  loan  of  money,  he 
is  entitled  to  recover,  unless  defendant,  in 
his  answer,  sets  up  his  equities,  with  an  offer 
to  pay  the  amount  of  the  mortgage  lien,  and 
prays  that  the  conveyance  be  decreed  a  mort- 
gage.— Pico  V.  Gallardo,  52  Gal.  206. 

In  ejectment  bv  the  grantee  in  a  deed  ab- 
solute in  form,  found  by  the  court  to  be  a 
mortgage,  a  judgment  tiiat  the  plaintiff  con- 
vey to  the  defendant,  upon  payment  of  the 
debt  within  a  time  specified,  the  defendant's 
bill  for  affirmative  relief  to  be  dismissed  in 
default  of  such  payment,  is  proper  in  form. — 
Montgomery  v.  Spect,  55  Gal.  352. 

Where  the  evidence  in  ejectment  shows 
thai  the  deed,  absolute  on  its  face,  under 


which  plaintiff  claims,  was  in  fact  merely  a 
mortgage,  he  has  failed  to  show  either  title 
or  right  of  possession. — Smith  v.  Smith,  80 
Gal.  323,  21  Pac.  4,  22  Pae.  186,  549. 

One  claiming  through  a  mortgagor  who  has 
placed  his  mortgagee  in  possession  cannot 
maintain  ejectment  against  the  mortgagee 
while  the  mortgage  debt  remains  unsatisfied, 
even  though  an  action  thereon  by  the  mort- 

fagee  is  barred  by  the  statute  of  limitationa. 
pect  V.  Spect,  88  Gal.  437,  22  Am.  St.  Bep. 
314,  13  L.  B.  A.  137,  26  Pac.  203. 

Admissibility  of  declarations  by  mort- 
gagor made  out  of  court  as  to  hia  pur- 
pose in  making  a  mortgage  attacked 
as  fraudulent  as  against  creditors.  41 
L.  B.  A.  (N.  S.)  1. 

§103.    Acttons  betwieeii  partial  to  mortgiCQL 

One  obtaining  possession  of  notes  and 
mortgage  from  the  mortgagee,  on  the  false 
representation  that  he  wishes  to  buy  them  for 
a  certain  sum,  and  afterward,  by  claiming  to 
be  the  owner,  compels  the  mortgagor,  an  iUit- 
erate  person,  to  deed  the  property  to  him  for 
a  very  adequate  consideration,  cannot,  in  an 
action  by  the  mortgagee  to  charge  him  as 
trustee,  etc.,  set  up  the  invalidity  of  the 
mortgage. — ^De  Leon  v.  Higuera,  15  Gal.  483. 

The  notes  and  mortgages  in  such  ease  were 
properly  admitted  in  evidence  against  the  ob- 
jections of  defendant,  as  showing  the  history 
of  the  transaction  and  his  connection  with 
the  property.— De  Leon  v.  Higuera,  15  CaL* 
488. 

A  mortgage  does  not  give  the  right  to  im- 
mediate possession  of  the  property;  and  the 
mortgagee  cannot,  until  foreclosure  and  sale, 
take  possession  of  it,  or  recover  it  by  suit. — 
Kidd  V.  Teeple,  22  Gal.  255. 

Mortgagee  has  concurrent  remedies  by  ae> 
tion  for  damages  or  injunction  to  prevent 
threatened  injury  to  premises — e.  g.,  removal 
of  fixtures. — ^Lavensen  v.  Standard  Soap  Go., 
80  Gal.  245.  247,  13  Am.  St.  Bep.  147,  22  Pac 
184. 

In  a  suit  by  the  administrator  of  a  mort- 
gagor to  have  a  conveyance  of  the  mortgaged 
premises  to  the  mortgagee,  in  consideration 
of  the  mortgage  debt,  decreed  a  mortgage,  a 
tender  of  the  amount  of  the  mortgage  debt 
is  not  necessary,  where  the  estate  is  embar- 
rassed, and  unable  to  raise  the  money,  except 
by  a  sale  of  the  mortgagor's  interest. — Brad- 
bury V.  Davenport,  114  Gal.  593,  55  Am.  St. 
Bep.  92,  46  Pac.  1062. 

Mortgagor  seeking  to  quiet  title  against 
mortgagee  in  possession  must  pay  mortgagee 
as  condition  to  success  in  his  suit. — Peshine  v. 
Ord,  119  Gal.  311,  314,  51  Pac.  536,  63  Pac 
131. 

The  rights  of  a  mortgagee  do  not  inclade 
the  right  to  possess  the  land,  nor  to  have  pee- 
tession  thereof  delivered  to  a  reeaiver,  im  as 
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action  not  proseeated  for  the  purpose  of  f ore- 
clofliire;  and  in  an  aetion  by  an  assignee  of 
a  eerti^eate  of  redemption,  to  compel  a  sher- 
ilTs  deed,  and  to  qniet  the  title  to  the  land 
sold,  in  which  it  appears  that  plaintiff  is  only 
a  mortgagee  of  the  interest  of  the  redemp- 
tioner  in  the  land,  he  has  no  right  to  the 
appointment  of  a  receiver  to  take  possession 
of  the  property,  and  to  collect  the  rents. — San 
Jose  Safe  Deposit  Bank  of  Savings  ▼.  Bank 
of  Madera,  121  Cal.  543,  54  Pac.  85. 

In  an  action  for  wrongful  eviction  of  a  ten- 
ant and  to  cancel  a  note  and  mortgage  given 
to  secure  performance  of  the  lease,  evidence 
held  insufficient  to  support  a  finding  that  the 
mortgage  was  also  given  to  secure  perform- 
ance of  a  collateral  agreement  by  the  lessee 
to  purchase  creamery  supplies  from  the  lessor. 
Neumann  v.  Moretti,  146  CaL  25,  79  Pae.  510. 

Where  separate  owners  of  property  con- 
veyed the  same  to  secure  a  single  debt  of  one 
of  them,  they  are  entitled  to  join  as  plain- 
tiffs in  an  action  to  have  the  deeds  declared 
mortgages,  and  to  redeem,  notwithstanding 
Code  of  Civil  Procedure,  section  347. — Wad- 
leigh  V.  Phelps,  149  CaL  627,  87  Pae.  93. 

In  a  suit  to  have  certain  deeds  declared 
mortgages,  defendant  held  entitled  to  inter- 
est on  the  amount  found  due  her  less  costs 
awarded  plaintiffs,  from  the  date  the  judg- 
ment became  final,  to  such  time  as  plaintiffs 
should  tender  the  amount  due,  or  untU  a  fore- 
closure sale  in  the  event  no  tender  was  made. 
Wadleigh  v.  Phelps,  149  Cal.  627,  87  Pac.  93. 

A  mortgagee  who  acquires  possession  of  the 
mortgaged  premises  after  the  mortgage  lien 
has  oecome  extinguished  by  lapse  of  time 
cannot  claim  the  rights  of  a  "mortgagee  in 
possession"  entitling  him  to  retain  possession 
until  the  mortgage  debt  is  paid. — ^Fazon  v. 
All  Persons  etc.,  166  Cal.  707,  L.  B.  A.  1916B, 
1209,  137  Pac.  919. 

Such  doctrine,  however,  ia  not  applicable 
to  one  who  acquires  the  mortgage  land  by 
purchase  for  a  valuable  consideration  after 
the  lien  of  the  mortgage  has  become  extin- 
guished.— Faxon  v.  All  Persons  etc.,  166  Cal. 
707,  L.  B.  A.  1916B,  1209,  137  Pac.  919. 

Where  the  mortgagee  obtains  possession  of 
the  mortgaged  premises  in  any  lawful  man- 
ner while  the  mortgage  "is  still  subnsting," 
his  interest  under  the  mortgage  enables  him 
to  retain  such  possession  and  defend  it 
against  the  mortgagor. — ^Faxon  v.  All  Per- 
sons etc.,  166  Cal.  707,  L.  B.  A.  1916B,  1209, 
137  Pac.  919. 

Jurisdiction  of  equity  over  juit  to  have 
deed  declared  a  mortgage  as  to  land  in 
another  state  or  country.  69  L.  B.  A. 
685. 

1 108a.    Actions  against  tiiird  penona. 

The  right  of  possession,  management,  and 
control  of  the  lands,  embraced  in  the  mort- 
gagor or  trust  deed,  whichever  it  may  be,  be- 


ing by  the  terms  of  the  instrument  left  in 
the  grantor^  the  right  of  action  to  recover  pos- 
session against  trespassers,  is  in  the  Southern 
Pacific  Bailroad  Company — the  grantor  and 
author  of  the  trust. — Southern  Pac.  B.  Co.  v. 
Doyle,  8  Sawy.  60,  11  Fed.  253. 

Actions  by  mortgagees  for  removal  of  fix- 
tures.    13  Am.  St.  Bep.  153. 

Mortgagee,  actions  by  against  third  per* 
sons.     109  Am.  St.  Bep.  430. 

1 104.    Actions  on  IndobtedmesB  secured. 

No  action  will  lie  on  the  mere  recital  in  a 
mortgage  of  the  existence  of  a  debt. — Shafer 
V.  Bear  Biver  etc.  Min.  Co.,  4  Cal.  294. 

If  the  mortgage  was  void  this  fact  does 
not  invalidate  the  debt  intended  to  be  secured 
by  mortgage. — Shaver  v.  Bear  Biver  etc.  Min. 
Co.,  10  Cal.  396, 

Under  code,  section  726,  where  a  mortgage 
is  given  to  secure  a  note,  if  the  security  has 
any  value,  the  action  must  be  brought  as 
there  prescribed.  It  cannot  be  maintained 
on  the  note  alone. — Bartlett  v.  Cottle,  63  Cal. 
366. 

If  mortgage  is  given  to  secure  five  notes 
payable  at  different  times,  and  the  mortgage 
provides  that,  on  nonpayment  of  one,  all  the 
notes  may  be  regarded  as  due,  an  entry  of 
satisfaction  of  the  mortgage,  after  the  pay- 
ment of  the  first  note,  does  not  defeat  the 
right  to  regard  all  the  notes  as  unpaid  on  a 
subsequent  default  in  the  payment  of  one  of 
the  remaining  notes. — Beal  v.  Stevens,  72  Cal. 
451,  454,  14  Pac.  186. 

Code  provision  allowing  attachment  if  se- 
curity has  become  valueless  does  not  apply 
where  security  was  originally  valueless  or  in- 
adequate.— ^Barbieri  v.  Bamelli,  84  Cal.  154, 
157,  23  Pac.  1086. 

Code  of  Civil  Procedure,  section  726,  which 
provides  that  "there  can  be  but  one  aetion 
for  the  recovery  of  any  debt  .  .  .  secured  by 
mortgage  upon  real  estate  or  personal  prop- 
erty," and  that  it  shall  be  by  foreclosure,  is 
imperative,  and  a  creditor  holding  a  mortgage 
given  as  security  must  bring  his  action  of 
foreclosure;  and,  though  the  security  proves 
valueless,  he  cannot  waive  it,  and  bring  an 
action  on  the  debt. — Barbieri  v.  Bamelli,  84 
Cal.  154,  23  Pac.  1086. 

A  personal  judgment  in  an  action  on  a 
note  secured  by  a  valid  trust  deed,  where 
foreclosure  is  not  sought  is  erroneous,  since 
the  security  must  first  be  exhausted. — ^Powell 
V.  Patison,  100  Cal.  236,  34  Pac.  677,  follow- 
ing Barbieri  v.  Bamelli,  84  Cal.  154,  23  Pae. 
1086. 

When  a  mortgagee  by  his  own  act  or  negli- 
gence deprives  himself  of  the  right  to  fore- 
close the  mortgage,  he  at  the  same  time  de- 
prives himself  of  the  right  to  an  action  upon 
the  note,  and  he  cannot,  without  the  consent 
sf  the  mortgagor,  release  the  mortgage,  or 
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waive  the  security;  for  the  purpose  of  bring- 
ing an  aetion  upon  the  note. — Hibemia  Say- 
ings etc.  Soc.  V.  Thornton,  109  Cal.  427,  60 
Am.  St.  Bep.  52,  42  Pae.  447. 

Aetion  on  contract  guaranteeing  pajrment 
of  note  secured  by  mortgage  does  not  violate 
section  726,  Code  of  Civil  Procedure. — Adams 
V.  Wallace,  119  Cal.  67,  71,  51  Pac.  14. 

The  doctrine  of  trust  deeds  to  secure  in- 
debtedness will  not  be  extended  to  deeds 
which  are  not  expressly  of  that  character. 
In  effect  they  are  mortgages  with  power  to 
sell,  though  not  requiring  foreclosure.  It 
seems  that  one  who  has  conveyances  which 
are  expressly  trust  deeds  to  secure  indebted- 
ness cannot  bring  a  personal  action  until  the 
security  is  exhausted. — ^Hodgkins  v.  V&Vight, 
127  Cal.  688,  60  Pae.  431. 

There  can  be  no  independent  action  in  thia 
state  upon  a  note  secured  by  mortgage;  and 
the  personal  liability  of  the  mortgagor,  what- 
ever the  form  of  the  debt  is  necessarily  con- 
tingent and  dependent  upon  the  fact  whether 
upon  the  sale  of  the  mortgaged  premises 
^here  shall  be  a  deficiency. — ^Meyer  v.  Weber, 
133  CaL  681,  65  Pae.  1110. 

Where  a  debt  is  secured  by  mortgage,  the 
creditor  must,  under  section  726  of  the  Code 
of  Civil  Procedure,  bring  an  action  to  fore- 
close his  mortgage,  and  is  not  entitled  to  sue 
<)n  the  debt  alone. — Crescent  Lumber  Co.  v. 
Larson,  166  Cal.  168,  135  Pac.  502. 

Actions  at  law  to  enforce  debts  secured 
by  trust  deeds.    73  Am.  St.  Bep.  559. 


S104a.    PecBonal  liability  of  mortgagor. 

A  mortgage  may  be  created  as  well  without 
as  with  an  accompanying  personal  obligation 
of  the  mortgagor  to  pay  the  debt  secured, 
or  attempted  to  be  secured  thereby.  In  the 
one  case  the  property  alone  is  charged  with 
the  lien,  in  the  other  the  mortgagee  has  the 
additional  security  of  the  personal  obliga- 
tion of  the  mortgagor.  And  a  mortgage  debt 
chargeable  only  aeainst  certain  property  is, 
in  effect,  a  debt  -mth  limited  means  of  satis- 
faction or  enforcement. — Pioneer  Gold  MiA. 
Co.  V.  Baker,  10  Sawy.  539,  23  Fed.  258. 

A  mortgage  of  certain  property  of  a  cor- 
poration held,  upon  a  review  of  the  evidence, 
to  have  been  created  by  a  sheriff's  sale,  ana 
certain  contracts  made  by  the  defendant  with 
two  of  the  directors  of  the  corporation,  in 
their  name,  but  for  the  benefit  of  the  cor- 
poration.— Pioneer  Gold  Mill.  Co.  v.  Baker, 
10  Sawy.  539,  23  Fed.  258. 

Parol  agreement  to  discharge  mortgagor 
from  personal  liability  as  within  stat- 
ute of  frauds.    Ana.  Cas.  1914B,  122. 
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Power  of  savings  and  loan  societies  to  pur- 
chase mortgage  and  notes.  See  Banks  and 
Bankiiig,  §  128. 

1 105.    AssignaUlitgr  of  inortgagB^  In  general. 

Mortgage  unsatisfied  upon  the  record  is  a 
subject  of  sale  to  all  innocent  parties. — 
Peters  v.  Jamestown  Bridge  Co.,  5  CaL  334, 
63  Am.  Dec.  134. 

Whether  the  term  "conveyance,"  as  used 
in  the  act  of  1850  concerning  eonveyanees, 
includes  an  assignment  of  a  mortgage^ 
query  f — ^McCabe  v.  Grey,  20  Cal.  509. 

Civil  Code,  section  2935,  provides  ihmt, 
when  a  mortgage  is  executed  as  security  for 
money  due  on  a  note  or  other  instrument 
designated  in  the  mortgage,  the  record  of  the 
assignment  of  the  mortgage  is  not,  of  itself^ 
notice  to  a  mortgagor,  so  as  to  invalidate  any 
payment  by  him  to  the  one  holding  such 
note.  Held,  that  where  a  mortgagor  deeded 
land  to  one  who  had  held  the  note  and  mort- 
gage, in  part  consideration  of  the  extinguish- 
ment of  the  note  and  mortgage,  the  effect  of 
such  deed  as  payment  could  not  be  defeated 
by  the  prior  assignment  of  the  mortgage  by 
the  grantee. — Bodgers  v.  Parker,  136  CsL 
313,  68  Pac.  975. 

Assignment  of  mortgage  and  its  effect 
14  Am.  Dec.  512;  5  L.  B.  A.  292,  621: 
13  L.  B.  A.  294. 

-^—  As  a  conveyance  within  reeordiag 
acts.    5  L.  B.  A.  292. 

Collateral  security.    18  L.  B.  A.  294. 

Subject  to  equities.    5  L.  B.  A.  291; 

18  L:  B.  a.  297. 

Attempt  after  payment  of  principal  debt, 
to  assign  mortgage  indemnifying  surety 
or  indorser.    27  L.  B.  A.  (N.  S.)  119. 

Effect  of  assignment  by  or  with  mort- 
gagor's consent  to  third  person  after 
payment  of  debt  originally  secured. 
27  L.  B.  A.  (N.  S.)  111. 

Bight    of    one    paying    indebtedness    to 
have   assignment   of   mortgage.     A»" 
Cas.  1914B,  562. 

Bight   to   transfer  security  without  the 
debt.    13  L.  B.  A.  295. 


§  106.    Parties  who  may  make  aseignnunt 

Since  an  absolute  deed  with  a  defeasance 
back  amounts  to  a  mortgage,  an  absolate 
conveyance  by  a  grantee  of  such  deed  is  an 
assignment  of  the  mortgage. — BaIbvt  t.  Har- 
tU,  22  CaL  646. 
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Wlien  an  agent  holding  for  collection  a 
note  and  mortgage  to  be  delivered  np  when 
paid,  with  a  release  signed  by  his  principal, 
assumes  instead^  on  receiving  payment,  to 
assign  them  without  recourse,  no  title  in  the 
mortgage  passes  to  one  with  notice,  who  has 
agreed  with  the  mortgagor  to  pay  the  debt, 
and  taken  other  security  for  it. — California 
Iioan  etc.  Co.  v.  Hammell.  101  Cal.  250,  35 
Pac.  765,  766. 

The  doctrine  of  the  common-law  that  the 
deed  of  a  married^  woman  is  void,  held,  not 
to  apply  to  the  assignment  of  a  mortgage. — 
Bayerque  t.  Haley,  1  McAU.  97,  Fed.  Cas. 
No.  1135. 

A  note  and  mortgage  to  a  married  woman 
ma^  be  assigned  by  the  endorsement  and 
assignment  of  her  husband. — Bayerque  v. 
Haley,  1  McAll.  97,  Fed.  Cas.  No.  1135. 

The  statute  of  the  state  of  California  relat- 
ing to  husband  and  wife  does  not  apply  to 
the  ease  of  a  note  and  mortgage  given  a  mar- 
ried woman  married  out  of  the  state,  and 
who  has  never  been  within  the  limits  of  the 
state. — Bayerque  v.  Haley,  1  McAll.  97,  Fed, 
Cas.  No.  1135. 


§107.    Fofin  and  req^isitM  of  amilgmnmitg 
of  mortgacee*  In  general. 

Interest  of  one  partner  in  a  joint  mortgage 
may  be  assigned  to  copartner  by  oral  agree- 
ment upon  partnership  settlement. — Perre  v. 
Castro,  14  Cal.  519,  77  Am.  St.  Bep.  444. 

Where  C.  executes  a  bond  and  mortgage 
to  D.  and  P.,  an  assignment  from  P.  to  D. 
is  sufficiently  shown  where,  on  a  settlement 
between  D.  and  P.,  it  waa  agreed  verbally 
that  D.  was  the  owner  of  the  mortgage  debt, 
Held,  that  this  is  a  sufficient  transfer,  P.  not 
objecting,  being  part  to  the  suit,  and  D. 
having,  m  fact,  advanced  the  money  loaned. 
Perre  v.  Castro,  14  Cal.  519,  76  Am.  Dec.  444. 

An  assignment  of  "those  certain  mortgages 
and  credits  more  particularly  described  as 
follows,"  followed  oy  a  description  of  the 
mortgage  in  suit,  which. sets  forth  the  notes 
sued  on,  and  declares  that  it  is  made  to 
secure  them,  after  which  the  assignment  in- 
cludes "all  other  moneys  now  due  to  me  from 
any  source  whatever,"  is  a  sufficient  assign- 
in  ent  of  the  debts  secured  to  support  an  ac- 
tion by  the  assignees,  though  the  assignment 
is  not  of  the  notes  themselves. — </ortelyou  v. 
Jones,  6  Cal.  TJnrep.  475,  61  Pac.  918. 

Mortgage  is  assigned  by  assignment  of 
note  secured  by  it. — Storeh  v.  McCain,  85 
Cal.  304,  307,  24  Pac.  639. 

Form   and  sufficiency  of.     13  L.  B.  A. 
294. 


§108.    Deed  or  other  conTeyaace  of  prop- 
erty by  mortgagee. 

A  deed  from  a  mortgagee  to  a  third  party 
for  the   conveyance  of  mortgaged   premises 


does  not  operate  as  an  assignment  of  the 
mortgage. — Peters  t.  Jamestown  Bridge  Co., 
5  Cal.  334,  63  Am.  Dec.  134. 

A  mortgagee  after  condition  broken, 
whether  in  or  out  of  possession,  cannot  con- 
vey the  legal  title,  and  his  deed,  as  mort- 
gagee alone,  without  a  transfer  or  the  debt, 
passes  nothing. — Dutton  v.  Warschauer,  21 
Cal.  609,  82  Am.  Dec.  765. 

When  the  assignment  of  a  note  and  mort- 
gage is  duly  recorded,  and  the  assignee  takes 
possession  of  the  note  and  mortgage,  and 
the  mortgagor  conveys  the  mortgaged  land 
to  the  mortgagee  in  satisfaction  of  the  note 
and  mortgage,  such  payment  is  not  binding 
on  the  assignee. — Bodgers  v.  Peckham,  120 
Cal.  238,  52  Pac.  488. 

§109.    Keoeeelty  of  deUvery  of  evidence  of 
indebtedneea  secured. 

Mortgage  cannot  be  assigned  without 
transfer  of  the  debt. — Peters  v.  Jamestown 
Bridge  Co.,  5  CaL  334,  63  Am.  Dee.  134. 

The  debt  and  the  mortgage  are  insepara- 
ble. The  latter  must  follow  the  former.  The 
mortgage,  as  distinct,  has  no  separate  valu^ 
and  is  not  transferable. — Nagle  v.  Macy,  9 
CaL  426. 

Debt  and  security  are  inseparable,  and 
mortgage  alone  is  not  a  subject  of  transfer. 
Hyde  v.  Mangan,  88  Cal.  319.  327,  26  Pac. 
180. 

§  110.    Becocdlng  aad  registration  as  notice. 

Becord  of  assignment  of  mortgage  is  not 
notice  to  mortgagor  of  the  assignment,  so  as 
to  shut  off  counterclaims  subsequently  accru- 
ing.—McCabe  V.  Grey,  20  Cal.  509,  510. 

A.  gave  a  mortgage  to  M.  to  secure  a 
note  of  the  same  date^  the  words  "Secured 
by  mortgage"  being  written  on  the  note.  M. 
subsequently  indorsed  the  note  to  a  bank, 
and  also  assigned  the  mortgage,  but  did  not 
deliver  the  mortgage  itself,  and  the  assign- 
ment was  not  recorded.  Afterward  M.  made 
a  copy  of  the  note,  and  forged  A.'s  name 
thereto,  and  indorsed  and  delivered  the 
same,  together  with  the  mortgage  itself,  and 
a  written  assignment  thereof  to  defendant, 
who  paid  the  face  value  of  the  note.  This 
assignment  was  recorded,  and  defendant,  who 
found  that  the  mortgage  stood  in  M.'s  name 
on  the  records,  and  had  no  knowledge  of  any 
previous  assignment  supposed  that  the  note 
delivered  to  him  was  genuine.  The  real 
note,  signed  by  A.,  remained  in  possession  of 
the  bank  as  collateral  for  moneys  loaned  to 
M.  Held,  that  the  mortgage  security  of  the 
bank  was  not  affected. — Adler  v.  Sargent,  109 
Cal.  42,  41  Pac.  799. 

The  assignment  of  a  mortgage  is  not  a 
"^ant  of  an  estate  in  real  property,"  within 
Civil  Code,  section  1107,  which  declares  that 
such  grants  are  conclusive,  except  as  against 
one  who  in  good  faith  acquires  a  title  or  lien 
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Shorn  T.  Beott  Biyer  Co..  %1  OaL  135,  139, 
UO. 

No  subsequent  eliango  in  ownership  of 
mortgaged  premises  of  which  mortgagee  is 
ignorant  can  in  anj  degree  limit  his  original 
rights. — ^Woodward  y.  Brown,  119  Cal.  283, 
296,  63  Am.  St.  Bep.  108,  51  Pac.  2,  542. 

Belease  of  grantee  by  mortgagor.    6  L. 
B.  A.  612. 


1126.    Uabilitiefl  of  mortgagor  (m  transfer 
In  generaL 

Where  a  grantee  assumes  a  mortgage,  on 
which  the  grantor  is  still  personally  liable, 
the  grantor,  without  payment  of  the  debt, 
may,  on  failure  of  the  grantee  to  make  pay- 
ment, bring  his  bill  to  haye  the  mortgage 
satisfied,  with  costs,  out  of  the  land. — ^Abell 
T.  Coons,  7  Cal.  105,  68  Am.  I>ee.  229. 

The  assumption  of  the  payment  of  a  mort- 
gage of  a  tenant  in  common's  undivided 
share,  by  yarious  grantees  of  the  whole,  by 
separate  deeds,  does  not  extend  the  mortgage 
beyond  what  it  originally  covered;  nor  is  it 
a  promise  to  pay,  as  part  of  the  purchase' 
money,  so  as  to  give  the  vendors  a  lien  for 
it  on  the  whole  land. — ^Abell  v.  Coons,  7  CaL 
105,  68  Am.  Dec.  229. 

One  who  enters  upon  public  land  under  a 
previous  possessor  cannot  avoid  a  mortgage 
executed  by  his  predecessor,  on  the  ground 
that  the  mortgage  was  not  made  according 
to  the  statute. — Houseman  y.  Chase,  12  Gal. 
290. 

If  mortgage  is  recorded,  its  lien  Is  not 
affected  by  sales  of  mortgagor  pending  fore- 
closure.— ^Breon  v.  Strelitz,  48  Cal.  645. 

A  mortgagee  is  not  entitled  to  the  benefit 
of  a  contract  between  the  mortgagor  and  a 
purchaser  of  the  mortgaged  premises,  to  pay 
off  the  mortgage  as  a  part  of  the  purchase 
money,  except  in  so  far  as  he  may  be  subro- 
gated to  the  rights  of  the  mortgagor;  so  that, 
if  the  contract  of  sale  between  the  mortgagor 
And  such  purchaser  be  rescinded  before  suit 
to  foreclose  the  mortgage,  the  mortgagee  has 
no  recourse  against  the  purchaser. — Biddel 
T.  Brizzolara,  64  Cal.  354,  30  Pac.  609. 

A  deed  recited  that  it  was  subject  to  a 
mortgage,  and  also  subject  to  a  large  indebt- 
edness of  the  grantor,  and  that  the  grantee 
agreed  to  pay  all  the  debts  of  the  grantor 
Above  specified,  and  to  discharge  all  the  "law- 
ful obligations"  of  the  grantor.  Held,  that 
the  covenant  to  pay  the  mortgage  debt  was 
not  limited  by  the  covenant  as  to  lawful  obli- 
gations.— Alvord  V.  Spring  Valley  Gold  Co., 
106  Cal.  547,  40  Pac.  27. 

Effect  upon  mortgagor's  obligation  of 
modification  between  mortgagee  and 
subsequent  grantee.  4  L.  B.  A.  (N.  S.) 
666. 

SSxtension  of  time  to  grantee  who  has  as- 
sumed mortgage  debt  as  releasing  per- 


sonal liability  of  mortgagor.    9  Ann. 
Cas.  259. 

Belation  of  vendor  and  vendee  of  mort- 
gaged property  as  principal  and  surety. 
6  L.  B.  A.  277;  8  L.  B.  A.  317. 


§127. 


Ai  to  poiduuMT  or  grantao. 


Where  a  mortgage  covers  two  pieces  of 
property,  and  the  mortgagor  conveys  one 
of  them  with  covenant  of  warranty  against 
his  own  acts,  such  warranty  runs  with  the 
land;  and,  if  such  lot  is  subjected  to  the 
mortgage,  the  purchaser  would  have  the  right 
to  be  reimbursed  by  the  mortgagor,  and  might 
maintain  an  action  upon  the  warranty,  and 
the  mortgagor  could  not  complain  that  the 
decree  of  foreclosure  ordered  the  sale  of  the 
unconveyed  lot  for  the  payment  of  the  mort- 
gage debt. — Cheever  v.  Fair,  5  Cal.  337. 

Where  the  vendee  of  land  agrees  to  "take 
up  certain  mortgages"  thereon,  provided  the 
mortgagee  will  accept  his  money,  he  is  bound 
to  pay  the  principal,  with  interest  to  tho 
maturity  of  the  mortgage,  if  demanded  by  the 
mortgagee,  and  his  offer  of  principal  with 
accrued  interest  is  insufficient. — Beverly  y. 
Blackwood,  102  CaL  83,  36  Pac.  378. 

A  written  agreement  for  the  sale  of  land 
subject  to  a  mortgage  debt  is  not  evidence 
upon  an  issue  as  to  whether  the  vendees  were 
induced  by  fraud  subsequently  to  accept  a 
deed  providing  for  the  assumption  of  the 
mortgage  debt. — Weaver  v.  McKay,  108  Cal. 
546,  41  Pac.  450. 

Land  mortgaged  is  primarily  liable  for  the 
debt,  and  the  mortgagor  is  entitled  to  insist 
that  the  mortgagee  shall  not  by  releasing 
the  land  which  should  be  made  to  pay  the 
debt  throw  upon  him  a  personal  liability 
therefor;  and  where  the  mortgage  was  re- 
leased in  order  to  make  a  sale  under  a  deed 
of  trust  effective,  in  being  clear  of  all  en- 
cumbrances, the  estate  of  the  deceased  mort- 
gagor, not  consenting  thereto,  cannot  be  made 
liable  for  any  deficiency  arising  in  applica- 
tion of  the  proceeds  of  sale  to  the  mortgage 
debt. — Crisman  v.  Lanterman,  149  Cal.  647, 
117  Am.  St.  Bep.  167,  87  Pac.  89. 

1 128.    Title  Mid  rights  of  purchaser  in  gen- 
eral. 

The  vendees  of  the  mortgagor  succeed  to 
his  rights  in  the  property  subject  to  such 
conditions  and  burdens  as  attach  to  it  in  his 
hands,  but  to  no  other. — Steinbach  v.  Leese. 
13  Cal.  363. 

Mortgage  binds  title  of  vendee  of  mort- 
gagor as  against  pre-emption  claim  by  such 
vendee  until  certificate  of  purchase  is  ob- 
tained.—Hemphill  y,  Davies,  38  Cal.  577,  578. 

When  the  mortgagor  has  parted  with  his 
title  to  the  property  and  ceased  to  have  any 
interest  therein,  those  who  have  succeeded  to 
his  rights  stand  in  the  same  relation  to  the 
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mortgagee  m  if  they  had  originallj  made  the 
mortgage  on  Uieir  own  property  to  secure  the 
debt  of  the  mortgagor. — Wood  ▼.  Goodf ellow, 
43  GaL  185. 

Whatever  title  was  aeqnired  by  the  mort- 
gagor, nnder  the  tax  certificates  and  deed, 
immediately  passed  to  and  vested  in  the  pur- 
chaser.—Barnard  T.  Wilson,  74  CaL  512,  16 
Pac.  307. 

Where  a  purchaser  under  a  contract  of 
sale,  who  had  agreed  to  give  his  vendor  a 
mortgage  for  deferred  purchase  money  upon 
conveyance  of  the  title,  sold  his  equity  before 
the  conveyance  and  mortgage  were  given,  and 
the  mortgagee  and  purchaser  of  the  equity 
each  took  with  notice  of  all  the  other's  rights, 
each  is  subject  to  the  equities  of  the  other.— 
Stanton  v.  Quinan,  91  Gal.  1,  27  Pac.  517. 

The  purchaser  of  the  equity  is  entitled,  as 
against  the  mortgagee  with  notice,  to  such 
rights  with  reference  to  the  property  as  the 
flnt  purchaser  had  under  the  contract  of  pur- 
chase, which  the  original  parties  could  not 
rescind  nor  make  its  conditions  more  onerous 
after  the  sale  of  the  equity. — Btanton  v. 
Quinan,  91  GaL  1,  27  Pac.  617. 

One  who  purchases  the  fixtures  under  exe- 
ention  subsequently  to  the  date  of  the  mort- 
gage of  the  leasehold  estate  acquires  no 
interest  by  his  purchase  that  is  not  subject 
and  subordinate  to  the  mortgage. — San  Fran- 
cisco Breweries  v.  Schurtz,  104  Gal.  420,  38 
Pae.  92. 

A  purchaser  of  lands  previously  mortgaged 
takes  them  subject  to  the  mortgage,  and 
where  a  valid  and  subsisting  lien,  is  not  en- 
titled to  have  such  mortgage  released  and 
discharged  without  first  showing  that  the 
debt,  to  secure  which  the  lien  was  created, 
has  been  allowed. — McGoy  v.  Buckley,  11  Gal. 
App.  241,  104  Pac.  705. 

Effect  of  payment  or  acknowledgment  by 
mortgagor  to  toll  statute  of  limitations 
as  against  his  grantee.  28  L.  B.  A. 
(N.  S.)  169. 

Protection  of  one  purchasing  from  appar- 
ent vendee  in  deed  intended  as  a  mort- 
gage. 32  L.  B.  A.  (N.  8.)  1046:  88 
L.  B.  A.  (K.  8.)  982. 

Biffht  of  one  purchasing  equity  of  re- 
demption to  cut  out  second  mortgage 
by  purchasing  under  foreclosure  of 
first.    8  L.  B.  A.  (N.  S.)  491. 

Bight  of  vendee  of  real  estate  subject  to 
mortgage  to  raise  question  of  usury.  S 
L.  B.  A.  (N.  8.)  814;  10  L.  B.  A. 
(N.  S.)  857. 


Under  deed  abMlnto  as  iiiort> 


Absolute  deed  intended  as  a  mortgage 
makes  mortgage  unavailing  against  bona  fide 
pnrehaaer.— Jackson  v.  Lodge,  36  Gal.  28. 


Deed  intended  as  security  wHl  be  held  as 
a  mortgage  against  purchasers  from  grantee 
with  notice. — ^Wilber  v.  Sanderson,  48  GaL 
496. 

Gonveyance  by  mortgagee  to  third  person, 
who  knew  the  nature  of  the  deed  to  the 
mortgagee  when  he  took  the  conveyance,  does 
not  pass  title,  but  only  carries  to  the  pur- 
chaser the  rights  of  the  mortgagee. — ^Brandt 
T.  Thompson,  91  GaL  458,  27  Pae.  763. 

Purchaser  from  grantee  under  deed  abso- 
lute given  to  secure  debt,  without  notice,  ac- 
quires title  free  from  equity  of  vendor.-* 
Garpenter  v.  Lewis,  119  GaL  18,  21,  60  Pae. 
925. 


§129a. 


Bigbt  to  contest  mortgagei. 


Where  a  person  purchases  a  house  and  lot 
on  which  there  fs  a  mortgage  which  is 
barred  by  the  statute  of  limitations,  and  as 
a  part  of  the  purchase  price  of  the  house  and 
lot  agrees  to  assume  the  mortgage,  he  will 
not  be  allowed,  upon  suit  to  foreclose  the 
mortgage,  to  plead  the  bar  of  statute  of  limi- 
tations with  regard  to  such  mortgage. — 
Davis  T.  Davis,  19  Gal.  App.  797,  127  Pac. 
1051. 


§180.    Evtoppd  of  pqrchaasg  or  gnuitee  to 
contest  mortgage. 

A  grantee  assuming  payment  of  a  mortgage 
is  estopped  from  denying  the  existence  and 
validity  of  the  mortgage. — ^Alvord  v.  8pring 
Valley  Gold  Go.,  106  Gd.  547,  40  Pac.  27. 

Whatever  validity  any  deficiency  arising 
after  foreclosure  of  the  mortgage  may  have 
as  a  claim  against  the  estate,  the  grantee  or 
devisee  subject  to  the  mortgage  cannot  claim 
exoneration  therefrom  by  making  the  amount 
of  the  encumbrance  a  charge  upon  other  lands 
specifical^  devised. — ^Porter,  EM&te  of,  188 
Gal.  618,  72  Pac.  173. 

Estoppel  of  grantee  to  deny  validity  of 
mortgage.    8  L.  B.  A.  316. 

Estoppel  of  purchaser  who  assumes  exist- 
ing mortgaffe  on  property  to  deny 
validity  ox  mortgage.  Ann.  Gas. 
1914A,  185. 

Purchaser  of  property  subject  to,  when 
may  not  contest  validity  of.  22  Am, 
Bep.  290. 

§  131.    Unbility  of  puchafler  or  grantee  for 
mortgage  debt  in  generaL 

Junior  mortgagee,  who  is  assignee  of  prior 
uncanceled  mortgage,  may  enforce  it  against 
vendee  of  mortgagor  taking  subject  thereto, 
though  note  was  surrendered  and  subsequent 
mortgages  for  same  debt  were  caneeled. — 
Birrd  v.  Schie,  9  GaL  104. 

If  a  mortgagor  mortgages  public  lands 
upon  which  he  is  residing,  and  afterward  ob- 
tains A  patent  to  the  same  from  tiie  United 
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BUtes,  and  then  tells,  the  title  acquired  by 
the  patent  inaret  to  the  benefit  of  the  mort- 
gagee, and  the  mortgage  maj  be  enforced 
against  the  subsequent  purchaser.— Christy  ▼• 
Dana,  42  Cal.  174,  175. 

If  the  mortgagor  sells  the  land  after  he 
gives  the  mortgage,  and  then  dies,  the  mort- 
gagee may  enforce  his  mortgage  as  against 
the  subsequent  purchaser  without  presenting 
his  claim  to  the  administrator  for  allowance. 
Christy  v.  Dana,  42  CaL  174,  175. 

If  a  mortgage  is  given  to  secure  five  notes 
payable  at  different  times,  and  the  mortgage 
provides  that,  on  nonpayment  of  one,  all  the 
notes  may  be  regarded  as  due,  an  entry  of 
satisfaction  of  the  mortgage  on  the  margin 
of  the  record,  after  the  payment  of  the  first 
note,  does  not  charge  a  subsequent  purchaser 
for  value  that  the  remaining  notes  are  un- 
paid.—Beal  v.  Stevens,  72  Cal.  451,  455,  14 
Pac.  186. 

A  purchaser  of  the  mortgaged  property 
from  the  mortgagor,  under  an  agreement 
whereby  he  promises  to  pay  the  mortgage 
debt  from  the  proceeds  of  its  sale,  is  liable 
therefor  to  the  mortgagee  on  his  express 
promise.~De  Costo  v.  Comfort,  80  Cal.  507, 
22  Pac.  218. 

Where  a  deed  of  reconveyance  to  the  mort- 
gagor by  grantees  who  have  assumed  the 
mortgage  debt  was  not  delivered  to,  or  ac- 
cepted by,  the  mortgagor,  the  grantees  are 
not  released  from  their  obligations  to  dis- 
charge the  mortgage  debt,  and  the  mortgagee 
is  entitled  to  avail  himself  of  their  obliga- 
tion for  the  purpose  of  obtaining  satisfaction 
of  the  debt  created  by  the  mortgagor.^Will- 
iams  V.  Naftzger,  103  Cal.  438,  37  Pac.  411. 

Grantee  of  mortgagor  is  not  personally 
liable  to  mortgagee  unless  mortgagor  was  so 
liable  and  grantee  becomes  surety  for  the 
debt.  Grantee  assuming  and  Agreeing  to  pay 
mortgage,  is  not  liable  for  deficiency  on  fore- 
closure.—Ward  V.  De  Oca,  120  Cal.  102,  105, 
52  Pac.  130. 

Where  a  mortgagor  of  land  deeded  it  to 
a  third  person,  the  deed  expressly  reciting 
that  it  was  subject  to  the  mortgage,  any 
interest  passed  by  a  trust  deed  subsequently 
executed  by  the  grantee  of  such  third  person 
was  subject  to  the  mortgage,  though  it  was 
expressly  agreed  in  the  trust  deed  that  the 
trustees  should  not  be  liable  for  the  mort- 
gage debt. — ^Foster  t.  Bowles,  138  Cal.  348, 
71  Pac.  494,  649. 

The  relief  against  a  grantee  of  mortgaged 
premises,  in  a  suit  to  foreclose  the  mortgage, 
held  a  decree  for  the  sale  of  the  premises 
and  the  application  of  the  proceeds  to  the 
payment  of  the  debt. — California  Title  Ins. 
etc.  Co.  V.  Muller,  3  Cal.  App.  54,  84  Pac.  453. 

Liability  of  purchaser  of  land  for  mort- 
gage debt.  5  L.  B.  A.  276;  6  L.  B.  A. 
612;  7  L.  B.  A.  33;  8  L.  B.  A.  315. 


Mortgagee's  right  to  sue  where  property 
is  sold  subject  to  mortgage.    25  L.  B^ 

A.  275. 

Primary  liability  for  mortgage  debt  as 
between  vendor  and  pnrehaser.    5  !«. 

B.  A.  281. 

Purchaser  of  property  subject  to  mort- 
gages, when  becomes  liable  for  the 
payment  of  the  mortgage  debt.  62 
Am.  Dec.  141. 

Test  of  personal  obligation  of  grantee  of 
mortgaged  premises.    8  L.  B.  A.  316. 

S 192.    OottTeya&ceB  under  or  gabjeet  to  moct- 
gage. 

A  deed  of  land,  for  the  consideration  of 
ten  thousand  dollars,  recited  that  the  pay- 
ment was  to  be  "four  thousand  dollars  in 
cash  down,  and  the  balance  by  assuming,  on 
the  part  of  the  said  grantees,  the  payment 
of  a  certain  mortgage  on  the  property/' 
securing  the  grantor's  note  for  six  thousand 
dollars.  Held,  that  the  grantees  were  bound 
to  a  payment  of  the  mortgage  debt,  and  not 
only  to  obtaining  a  discharge  of  the  mortgage 
as  a  lien  on  the  property. — ^Lewia  v.  Covil- 
laud,  21  Cal.  178. 

Where  a  note  secured  by  mortgage  on  lands 
is  extended  by  the  maker,  and  the  lien  of  the 
mortgage  therebv  extended,  and  the  maker 
and  mortgagor  afterward  sells  the  lands,  with 
general  covenant  of  warranty,  to  one  ignor- 
ant of  the  extension,  the  covenant  in  the 
deed  will  not  defeat  the  extension  of  the  lien 
of  the  mortgage. — ^Lent  v.  Morrill,  25  CaL 
492. 

An  agreement  between  a  father  and  two 
children  in  regard  to  property  which  the 
children  claimed  provided  that  the  father  was 
to  become  the  "sole  and  only  proprietor" 
thereof,  and  that  he  should  pay  for  the  same 
a  certain  sum,  which  was  to  be  secured  by 
the  property  if  he  did  not  sell  it,  or  by  the 
consideration  money  if  he  did  sell  it.  He 
afterward  sold  it  to  a  party  having  notice 
of  the  agreement,  and  conveyed  it  by  a  deed 
containing  a  covenant  "that  the  premises 
were  free  and  clear  of  encumbrances  of  what 
nature  or  kind  soever."  The  purchaser  mort- 
gaged  the  property  back  to  secure  the  pur- 
chase money  by  a  mortgage  containing  a 
covenant  to  pay  and  discharge  all  legal  mort- 
gages and  encumbrances,  of  whatever  nature 
and  description,  then  existing  on  it.  Held, 
that  the  covenant  in  the  mortgage  was  not 
necessarily  inconsistent  with  the  covenant  of 
warranty  in  the  deed,  since  the  payment  of 
the  money  due  from  the  father  to  the  chil- 
dren might  have  been  part  of  the  considera- 
tion for  the  deed. — Bacouillat  v.  Sansevain,  32 
Cal  376. 

An  agreement  between  a  father  and  two 
children  in  regard  to  property  which  the  chil- 
dren  claimed  provided  that  the  father  was  to 
become  the  "sole  and  only  proprietor^  there* 
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of,  and  thai  he  shonid  pay  for  the  same  a 
certain  sum,  which  was  to  be  secured  by  the 
property  if  he  did  not  sell  it,  or  by  the 
•consideration  money  if  he  did  sell  it.  The 
father  afterward  sold  the  property  to  a  party 
having  notice  of  this  agreement,  and  con- 
veyed it  by  a  deed  containing  a  covenant 
^'that  the  premises  were  free  and  clear  of  all 
encumbrances  of  what  nature  or  kind  soever." 
The  purchaser  mortgaged  the  property  back 
to  secure  the  purchase  money  by  a  mortgage 
containing  a  covenant  to  pay  and  discharge 
all  legal  mortgages  and  encumbrances,  of 
whatever  nature  and  description,  then  exist- 
ing on  the  property.  Held,  that  the  word 
^legal"  was  not  here  used  as  contradistin- 
guished from  "equitable,"  and  that  the  agree- 
ment of  the  father  before  mentioned  was 
intended  to  be  embraced  in  the  terms  of  the 
•covenant  in  the  mortgage. — Bacouillat  v.  San- 
«evain,  32  CaL  376. 

Where  the  deed  recites  the  existence  of  a 
-specified  bonded  indebtedness,  and  that  it  is 
aubject  to  a  specific  mortgage  given  to  secure 
that  indebtedness,  and  contains  an  expresa 
•covenant  to  pay  all  of  the  present  indebted- 
ness "above  specified,"  the  specific  language 
•cannot  be  controlled  by  general  language  fol- 
lowing by  which  the  grantee  undertakes  to 
perform  all  the  'lawful  obligations"  of  the 
grantor,  and  the  effect  of  the  specific  coven- 
ants is  not  limited  to  lawful  obligations. — 
Alvord  V.  Spring  Valley  Gold  Co.,  106  Cal. 
^7,  40  Pac.  27. 

Where  a  mortgagor  of  land  deeded  to  ai 
third  party,  the  deed  expressly  reciting  that 
it  was  subject  to  the  mortgage,  and  being 
duly  recorded,  a  grantee  of  the  third  party 
took  subject  to  the  mortgage,  though  the 
<deed  to  her  made  no  express  reference 
thereto.— Foster  v.  Bowles,  138  Cal.  346,  71 
Pac.  494,  649. 

9 133.    ABBiunption  of  mortgaga  debt  bj  pur- 
chaser or  grantee. 

When  first  vendee  assumes  a  mortgage 
^ebt,  second  vendee  who  also  assumes  it  is 
liable  to  mortgagor  upon  payment  by  him.— - 
Flint  V.  Cadenasso,  64  Cal.  83,  28  Pac.  62. 

Assumption  of  mortgage  by  purchaser  is 
merely  a  contract  of  indemnity. — ^Biddel  v. 
Brizzolara,  64  Cal.  354,  30  Pac.  609. 

It  is  not  necessary  that  there  should  be  a 
formal  promise  on  the  part  of  the  grantee  to 
pay  the  mortgage  debt  in  order  to  render 
him  liable  therefor,  if  his  intention  to  assume 
the  debt  appears  from  a  consideration  of  the 
entire  instrument.  The  obligation  may  be 
made  orally  or  in  a  separate  instrument;  it 
may  be  implied  from  the  transaction  of  the 
parties,  or  shown  by  the  circumstances  under 
which  the  purchase  was  made. — ^Hopkins  v. 
Warner,  109  Cal.  133,  41  Pac.  868. 

Where  the  owner  of  land  is  not  personally 
liable  to  a  mortgagee  for  a  mortgage  theteon, 


and  his  grantee  purchases  relying  upon  that 
fact,  and  does  not  intend  to  become  surety 
for  the  mortgagor  nor  personally  liable  for 
the  debt,  a  recital  in  his  deed  that  he  assumes 
and  agrees  to  pay  the  mortgage  does  not 
inure  to  the  benefit  of  the  mortgagee,  nor 
give  him  a  right  to  a  personal  judgment 
against  said  grantee  in  a  suit  to  foreclose. — 
Ward  V.  De  Oca,  120  Cal.  102,  52  Pac.  130. 

Limitations  must  run  against  the  mortgage 
obligation,  and  not  against  the  promise  to 
pay  the  mortgage  as  a  new  and  independent 
agreement,  where  such  payment  thereof  was 
assumed  by  the  grantee  of  the  mortgagor,  as 
such  obligation  constitutes  his  liability. — 
Boberts  v.  Iltzallen,  120  Cal.  482,  52  Pac.  818. 

Where  a  mortgagor  conveyed  the  premises 
to  one  who  assumed  the  mortgage,  which 
fact  was  known  to  the  mortgagee,  who 
agreed  in  writing  with  such  grantee  that  the 
time  for  payment  should  be  extended,  it  was 
error  to  enter  deficiency  judgment  against 
the  mortgagor,  since  the  mortgagor  stood  in 
the  relation  oif  surety,  and  was  therefore  dis- 
charged from  personal  liability. — Herd  v. 
Tuohy,  133  Cal.  55,  65  Pac.  139. 

Assumption  of  bv  grantees,  what 
amounts  to  and  their  liability  under. 
78   Am.   Dec.   73. 

Contingency  of  liability  of  grantee  as- 
suming mortgage  as  i2ffecting  presenta- 
tion for  claim  against  decedent's  es- 
tate.   58  L.  B.  A.  89. 

Effect  of  assumption  of  debt,  before  no- 
tice of  defective  title,  to  sustain  the 
bona  fide  character  of  purchaser  of 
real  estate.    7  L.  B.  A.  (N.  8.)  1120. 

Effect  of  assumption  of  payment  of 
mortgage  to  create  personal  liability. 
6  L.  B.  A.  611. 

Effect  of  rescission  of  purchase  on  as- 
sumption of  mortgage  or  lien  thereon. 
40  L.  B.  A.  (N.  8.)  673. 

Obligations  of,  and  remedies  against, 
grantee  assuming  payment  of  mort- 
gage.   5  L.  B.  A.  279;  8  L.  B.  A.  315. 

Parol  evidence  to  show  that  grantee  of 
deed  assumed  existing  liens.  25  L.  B. 
A.  (N.  8.)  1202. 

Belease  of  mortgagor  as  surety  by  mort- 
gagee's dealing  with  vendee  who  has 
assumed  the  mortgage.    16  L.  B.  A.  85. 

Belief  from  mistake  of  law  as  to  as- 
sumption of  mortgage.  28  L.  B.  A. 
(N.  8.)  819. 

Bight  of  mortgagee  to  enforce  pur- 
chaser's promise  to  pay  Ihe  mortgage 
where  the  grantor  or  promisee  was  not 
himself  liable.  22  L.  B.  A.  (N.  8.) 
492;  39  L.  B.  A.  (N.  8.)  151. 

Bight  of  mortgagee  to  maintain  personal 
action  against  grantee  who  has  as- 
sumed payment.  6  L.  B.  A.  611;  25 
L.  B.  A.  275. 


6358 


MOBTGAGES,  YI,  ||  183a-180. 


§133a. 


Llabllltr  of  grantee  m  princi- 


pal and  mortgagor  as  aurety. 

A  grantee  of  mortgaged  real  estate  who 
agrees  to  pay  the  indebtedness  becomes  the 
principal  debtor  of  the  mortgagee,  and  the 
mortgagor  is  surety. — Beach  y.  Waite^  21 
Gal.  App.  304,   131  Pac.  880. 

A  person  pnrehasing  subject  to  a  mortgage, 
and  assuming  the  liability  thereon,  will  not 
be  heard  afterward  to  question  the  validity 
of  the  liability;  by  so  assuming  he  has  be- 
come primarily  liable  to  the  holder  of  the 
obligation  assumed. — Santa  Cruz  v.  Wykes, 
202  Fed.  357,  120  C.  G.  A.  485. 

§134.    Transfer  of  part  of  property  mort- 
gaged. 

Where  there  are  two  mortgages  to  secure 
the  same  debt,  that  which  holds  land  still 
owned  by  the  debtor  must  be  fully  ex- 
hausted, before  land  sold  to  another,  or  land 
owned  oy  another,  who  joined  in  the  mort- 
gage as  surety,  is  subjected. — Baun  ▼.  Bey- 
nolds,  11  Gal.  14. 

Where  a  part  of  mortgaged  premises  was 
conveyed  to  a  private  person,  and  by  deed 
of  the  same  date  the  same  part  and  other 
parts  were  conveyed  to  a  corporation,  the 
presumption  that,  as  to  the  part  included  in 
both  deeds,  the  deed  first  recorded  was  first 
delivered,  does  not  hold  as  to  the  additional 
portions  conveyed  to  the  corporation;  and 
hence  the  mortgagee,  who  knew  of  the  deed 
to  the  corporation,  could  not  release  the  other 
grantee  without  crediting  on  the  mortgage 
debt  the  full  value  of  such  additional  por- 
tions.—Woodward  V.  Bipown,  119  Gal.  283,  63 
Am.  St  Bep.  108,  51  Pac.  2,  542. 


the  mortgage 
Hen  property 

security  and 
foreclosure. — 

117  Am.  St. 


The  payment  of  a  portion  of 
debt  held  to  release  from  ita 
forming  only  a  portion  of  the 
purchased  prior  to  an  invalid 
Bums  V.   Hiatt,  149  GaL  617, 
Bep.  157,  87  Pac.  196. 

Effect  of  transfer  of  part  of  tract  of 
mortgaged  land,  to  create  easement. 
26  L.  &  A.   (N.  S.)   843. 

§  136.    Subjection  to  mortgage  In  In- 

▼ene  order  of  alienation. 

The  rule  that,  where  one  has  a  lien  on 
each  of  several  funds,  and  another  has  an 
interest  in,  or  is  entitled  to,  only  one  of  such 
funds,  the  former  may  be  required,  when  he 
can  do  so  without  loss,  to  resort  first  to  the 
funds  upon  which  the  latter  has  no  lien  (Giv. 
Gode,  sec.  3433),  and  that,  where  a  person  has 
prior  liens  upon  several  things  which  have 
been  transferred  for  value^  he  must,  in  cer- 
tain cases,  resort  to  the  things  in  the  inverse 
order  of  their  conveyance,  applies  where  a 
mortgagee  releases  part  of  tne  mortgaged 
property  without  actual  knowledge  that  other 
parts  have  been  transferred,  and  also  where 
the  release  is  made  before  such  conveyances. 
Woodward  v.  Brown,  119  Gal.  288,  63  Am. 
St.  Bep.  108,  51  Pac.  2,  542. 


A  mortgagor  conveyed  part  of  the  prem- 
ises to  D.  and  part  to  J.  on  the  same  day. 
Afterward  the  mortgagee  released  J.'a  land 
for  less  than  its  market  value.  On  fore- 
closure, D.  contended  that  J.'s  waa  the  prior 
conveyance  of  the  two,  and  that,  therefore, 
the  mortgagee  was  bound,  as  against  B.,  to 
credit  the  mortgage  debt  with  the  difference 
between  the  market  value  of  J.'s  land  and 
the  amount  paid  for  the  release.  Held,  that 
the  burden  was  on  D.  to  establish  such  prior- 
ity in  conveyance. — Woodward  v.  Brown,  119 
Gal.  283,  63  Am.  St.  Bep.  108,  51  Pae.  2,  542. 

Where  a  grantee  of  mortgaged  lots  eon- 
veyed  them  all  at  different  times  to  different 
purchasers,  who  gave  to  him  second  mort- 
gages for  the  price,  one  of  the  purchasers  is 
entitled,  on  foreclosure  of  the  first  mortgage, 
merely  to  have  the  lots  sold  in  the  inverse 
order  of  their  alienation,  and  cannot  invoke, 
as  against  the  first  mortgagee  and  an  as- 
signee of  the  second  mortgage,  the  rule  (Civ. 
Gode,  sec.  2899)  that  where  one  has  a  Hen 
on  several  things,  and  others  have  anbordt- 
nate  liens  on  some,  but  not  all,  of  the  aame 
things,  the  former  must  resort  (1)  to  the 
things  on  which  he  has  an  exclusive  lien;  (2) 
to  tne  things  subject  to  the  fewest  subor- 
dinate liens;  (3)  in  like  manner,  inversely,  to 
tiie  number  of  subordinate  liens  on  the  same 
thing;  and  (4)  in  case  several  things  are 
within  the  foregoing  classes,  and  subject  to 
the  same  number  of  liens,  to  things  which 
have  been  transferred  in  the  inverse  order 
of  transfer — since  such  rule  is  expressly  made 
to  apply  as  a  whole  only  where  it  will  not 
work  "injustice  to  other  persons.** — ^Irvine  v. 
Perry,  119  Gal.  352,  51  Pac.  544,  949. 

Bule  as  to  inverse  order  of  alienation  as 
affected  by  assumption  of  mortgage 
debt.    39  L.  B.  A.  (N.  S.)  359. 

§130.    Actions  by  or  against  pgrrbsierg  er 


Mortgagor  may  file  a  bill  to  compel  fore- 
doBure  against  vendees  who  have  assumed 
payment  of  the  mortgage. — Abell  v.  Coons,  7 
Gal.  105,  68  Am.  Dec.  229. 

Whether  a  party  buying  an  equity  of 
redemption  subject  to  a  mortgage  assumes  the 
payment  of  the  mortgage  debt,  query f  How- 
ever this  may  be,  clearly  no  one  but  tiie 
vendor  or  his  mortgagee  can  enforce  the  ob- 
ligation.— ^Brown  v.  Winter,  14  GaL  31. 

Equity  will  not  compel  a  conveyance  from 
mortgagee  who  has  purchased  mortgagor's 
equity  of  redemption. — Green  v.  Butier,  28 
GaL  595. 

Mortgagor  cannot  sue  on  promise  of  ven- 
dee to  assume  mortgage,  unless  averring  that 
land  is  insufficient  security. — ^Lake  v.  Teb- 
bitts,  56  Gal.  481. 

Mortgage  on  interest  of  vendee  under  a 
contract  of  sale  may  be  foreclosed  against 
assignee  of  vendee  who  receives  a  deed  from 
vendor  at  request  of  hit  assignor. — ^Benedict 
▼.  Peppers,  58  Gal.  618w 
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Mortgmgee  cannot  sue  a  purchaser  from 
mortgagor  npon  an  agreement  to  aaanme  the 
mortgage. — Biddel  y.  Brizzolara,  64  Gal.  354, 
358,  30  Pac.  609. 

Mortgage  debt  assumed  bj  purchaser  and 

Said  off  entitles  him  to  enforce  foreclosure 
ecree  against  a  sobseauent  lienholder. — Mat- 
zen  y.  Shaefler,  65  Cal.  81,  3  Pac.  92. 

A  conveyance  of  the  mortgaged  premises 
by  the  mortgagor  to  the  mortgagee,  by  deliv- 
ery of  deed  ^  escrow,  to  be  delivered  in 
ease  of  the  nonpayment  of  the  mortgage  deed 
within  a  certain  time,  will  be  set  aside  where 
the  property  is  of  double  the  value  of  the 
indebtednees. — ^Bradbury  v.  Davenport,  114 
Cal.  593,  55  Am.  St.  Bep.  92,  46  Pac.  1062. 

The  allegation  that  the  equity  in  the  prop- 
erty is  of  the  value  of  four  thousand  dollars, 
though  subject  to  a  demurrer  for  uncertainty 
and  ambiguity,  yet,  in  the  absence  of  such 
demurrer,  and  as  against  a  general  demurrer, 
will  be  construed  as  an  allegation  that  the  in- 
terest of  the  estate  in  the  property  described 
in  the  deed  is  of  the  value  of  four  thousand 
dollars  over  and  above  the  indebtedness  of 
the  estate  to  the  mortgagee. — ^Bradbury  v. 
Davenport,  114  Cal.  593,  55  Am.  8t.  Bep.  92, 
46  Pac.  1068. 

A  grantee  of  a  debtor,  by  assuming  pay- 
ment of  the  debt,  becomes,  as  between  the 
two,  the  principal^  debtor,  so  that  the  grantor, 
without  nrst  making  payment,  may  bring  ac- 
tion to  enforce  payment  by  the  grantee. — 
Kreling  v.  Ereling,  118  Cal.  413,  50  Pac.  546. 

Subrogation  of  mortgagor  on  payment  of 
debt  after  conveyance  of  property.  5 
L.  B.  A.  289. 

f  137.    8ala  and  coavesranca  by  mortgagor  to 
mortgagoe  ia  general. 

A  mortgagee  may  make  a  bona  flde  pur* 
ehase  of  the  equity  of  redemption,  and 
thereby  acquire  an  absolute  title. — Green  v. 
Butler,  26  Cal.  595. 

Section  2889,  Civil  Code,  does  not  ab- 
solutely restrain  mortgagor  from  conveying 
all  his  title  to  mortgagee  for  adequate  price. 
Phelan  v.  De  Martin,  85  Cal.  365,  368,  24 
Pac.  725. 

In  an  action  to  quiet  title  defendant  al* 
leged  that  plaintifP  made  use  of  his  power 
as  mortgagee  to  compel  her  to  convey  the 
land  to  him  for  an  inadequate  consideration. 
The  evidence  showed  that  plaintiff  held  mort- 
gages for  one  hundred  and  ninety-six  thou- 
sand dollars  on  the  land,  which  was  worth 
two  hundred  and  fifteen  thousand  dollars, 
and  that,  having  foreclosed  the  mortgages  and 
procured  an  order  of  sale,  he  paid  defendant 
nineteen  thousand  dollars  for  her  equity  of 
redemption;  that  she  was  allowed  the  oppor- 
tunity to  procure  money  to  redeem;  and  that 
she  was  not  induced  to  sell  by  any  false 
representations  of  plaintiff,  but  did  so  will- 
ingly, and  believing  it  to  be  for  her  best 
intmatt.    Held,    mX    the    transaction    was 


fair,  and  a  valid  sale. — Phelan  v.  De  Martin, 
85  Cal.  365,  24  Pac.  725. 

A  mortgagee,  who,  after  dedication  of  the 
land  to  the  public  by  the  mortgagor,  accepts 
from  the  latter  a  conveyance  thereof  in  pay- 
ment of  the  debt  secured  by  the  mortgage, 
acquires  only  the  mortgagor's  title. — Archer 
V.  City  of  Salinas,  93  Cal.  43,  16  L.  B.  A. 
145,  28  Pac.  839. 

To  sustain  a  deed  by  a  mortgagor  to  the 
mortgagee  of  the  mortgaged  premises  in 
satisfaction  of  the  debt,  a  new  consideration 
passing  from  the  mortgagee  to  the  mortgagor 
need  not  be  shown. — Watson  v.  Edwards,  105 
Cal.  70,  38  Pac.  527. 

The  doctrine  "once  a  mortgage  always  a 
mortgage"  does  not  refer  to  a  future  con- 
tract between  the  mortgagor  and  mortgagee 
in  respect  to  the  estate  between  the  parties; 
and  the  mortgagee  may  always  purchase  the 
mortgagor's  right  of  redemption,  and  thus 
acquire  an  absolute  title;  and  this  rule  ia 
not  changed  by  section  2889  of  the  Civil 
Code.— Watson  v.  Edwards,  105  Cal.  70,  38 
Pac.  527. 

Defendant  held  a  second  mortgage  on 
plaintiff's  land.  On  default  on  the  first  mort- 
gage, both  mortgagees  threatened  to  fore- 
close, whereupon  plaintiffs  conveyed  the  land 
absolutely  to  defendant,  who  took  possession, 
and  leased  part  of  the  premises  for  a  small 
rental  to  plaintiff,  and  assumed  the  payment 
of  the  first  mortgage,  and  each  of  the  parties 
executed  to  the  other  a  release  of  all  claims. 
Held,  that  the  evidence  was  not  sufficient  to 
show  the  deed  a  mortnge. — Ahem  v.  McCar- 
thy, 107  Cal.  382,  40  Pac.  482. 

A  conveyance  or  release  by  the  mortgagor 
to  the  mortgagee  must  be  for  a  considera- 
tion which  would  be  deemed  reasonable  if 
the  contract  were  between  other  parties 
dealing  in  similar  property  in  the  vicinity, 
and  any  marked  undervaluation  of  the  prop- 
erty in  the  price  paid  will  vitiate  the  pro- 
ceeding; and  the  burden  is  upon  tiie  creditor 
to  show  that  the  right  of  redemption  was 
given  up  deliberately,  and  for  an  adequate 
consideration. — ^Bradbury  v.  Davenport,  114 
Cal.  593,  55  Am.  St.  Bep.  92,  46  Pac.  1062. 

A  complaint,  alleging  that  the  defendant, 
who  hela  a  mortgage  on  property  of  the 
plaintiff,  on  which  a  judgment  of  foreclosure 
had  been  rendered,  by  threatening  to  sell  the 
property  under  the  judgment,  and  by  reason 
of  plaintiff  beiuff  in  indigent  circumstances, 
and  unable  to  seU  the  property  or  remortgage 
it,  bouffht  plaintiff's  equity  of  redemption 
for  muen  less  than  its  actual  value,  and  less 
than  he  intended  to  offer  for  it  if  necessary 
to  procure  it,  does  not  state  a  cause  of  action 
for  fraud. — ^be  Martin  v.  Phelan,  115  Cal. 
588,  56  Am.  St.  Bep.  115,  47  Pac.  356. 

There  is  no  fiduciary  relation  between  a 
mortgagee  and  mortgagor  to  render  it  fraud- 
ulent for  the  mortgagee  to  purchase  the 
equity  of  redemption  as  cheaply  as  he  can. — 
De  Martin  v.  Phelan,  115  Cal.  538,  56  Am. 
St.  Bep.  115,  47  Pac.  856. 
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A  eonveyanee  of  mortgaged  premises  by 
the  mortgagor  to  the  mortgagee,  without  an- 
dne  iofiaence  or  imposition,  by  delivery  of 
deed  in  escrow,  to  be  delivered  in  ease  of 
nonpayment  of  the  mortgage  debt  within  a 
certain  time,  is  not  invalid,  under  Civil  Code, 
section  2889,  providing  that  "all  contracts 
for  the  forfeiture  of  property  subject  to  lien 
in  satisfaction  of  the  obligation  secured 
thereby  and  all  contracts  in  restraint  of  the 
right  of  redemption  are  void." — Bradbury  v* 
Davenport,  120  Cal.  152,  52  Pac.  301. 

A  mortgagee,  to  whom  the  mortgagor  hat 
deeded  the  mortgaged  premises  in  satisfac- 
tion of  the  mortgage,  is  not  estopped  to  denj; 
a  merger  as  against  one  who,  without  his 
knowledge,  obtained  judgment  against  the 
mortgagor  between  date  of  mortgage  and  deed, 
though  he  commenced  an  action  against  the 
judgment  creditor  and  sheriff  alone  to  enjoin 
sale  under  the  judgment,  and  preserved  a  bill 
of  exceptions  to  the  order  dissolving  the  in* 
junction,  and  took  an  appeal  therefrom, 
which,  however,  he  did  not  prosecute,  he 
having  amended  his  complaint,  and  made 
the  mortgagor  a  party,  which  was  enough  to 
entitle  him  to  relief  under  the  prayer  for 
general  relief.—Hines  v.  Ward,  121  Cal.  115, 
53  Pac.  427. 

Mortgagee  as  purchaser.    7  L.  B.  A.  279. 


§lS7a. 


Agreement  to  sell  antd  am^ 


proceeds. 

A  deed,  absolute  on  its  face,  made  by 
nephews  aifd  nieces,  with  their  mother,  to  an 
uncle, — a  debt  to  tne  uncle  from  them  being 
at  the  time  of  the  deed  secured  by  mortgage 
on  part  of  the  premises, — held  to  be  but  si 
mortgage;  this  against  a  lessee  of  the 
grantee,  with  a  ri^ht  of  purchase,  who  had 
made  large  expenditures  on  the  land  in  ap- 
parent expectation  of  purchase;  in  the  face, 
too,  of  some  proof  that  the  deed  was  meant 
to  make  an  absolute  transfer,  with  a  view 
to  sale,  leaving  a  trust  upon  tne  proceeds  of 
the  sale  above  the  amount  of  the  original 
debt.— VUla  v.  Bodriguez,  79  U.  S.  (12  WM.) 
323,  sub-nom.  Alexander  v.  Bodriguez,  20  ll 
£d.  408. 


§188. 


Merger  aad  exttngnlidimwit  of 


the  debt. 

Equity  will  keep  separate  legal  title  and 
mortgagee's  interest,  although  held  by  the 
same  person,  whenever  necessary  for  the  full 
protection  of  such  person's  just  rights. — Car- 
pentier  v.  Brenham,  40  Cal.  221. 

When  conveyance  is  a  conditional  sale,  and 
not  a  mortgage,  original  owner  has  no  eauity 
after  lapse  of  time  limited. — ^Page  v.  Yilhac, 
42  Cal.  75,  76. 

Where  a  conveyance  of  mortgaged  prem- 
ises by  a  mortgagor  to  a  mortgagee,  was 
made  in  satisfaction  of  the  mortgage,  and  for 
the  purpose  of  avoiding  the  expense  of  a  fore- 
closure, and  there  was  an  intervening  mort- 
gage, it  did  not  operate  as  a  merger. — Brooks 
V.  Bice,  58  Cal.  428. 


A  mortgagee,  ignorant  of  the  existence  of 
a  prior  mortgage,  took  a  conveyance  from 
the  mortgagor  in  satisfaction  of  his  own 
mortgage.  He  did  not  intend  to  relinquish 
his  lien.  Held,  that  there  was  no  merger. — 
Bumpp  V.  Gerkens,  59  Cal.  496. 

A  mortgagor  agreed,  in  writing,  to  execute 
a  deed  to  the  mortgagee,  and  leave  it  in  ee- 
crow,  to  be  delivered  on  default  by  him  in 
paying  an  agreed  sum  less  than  the  amount 
due,  provided  the  mortgagee  gave  a  receipt 
in  full.  The  deed  was  accordingly  left  with 
a  third  person.  Default  was  maae,  but  the 
mortgagor  demanded  the  deed  back,  and 
though  he  did  not  receive  it,  conveyed  to 
another,  knowing  the  facts.  The  holder  de- 
livered the  deed  to  the  mortgagee's  attorney, 
who  executed  a  receipt  of  all  demands  against 
the  mortgagor.  Held,  that  this  delivery  and 
acceptance  were  binding  on  the  mortgagor, 
and  his  grantee  took  no  title. — ^McDonald  v. 
Huff,  77  Cal.  279,  19  Pac.  499. 

The  mortgagor  cannot  complain  that  the 
delivery  and  release  did  not  take  plaee  till 
after  the  time  provided  in  the  agreement.— 
McDonald  v.  Huff,  77  Cal.  279,  19  Pac.  499. 

Merger  of  mortgage  lien  in  fee  when  both 
unite  in  same  person  is  question  of  intent. — 
Scrivner  v.  Diets,  84  CaL  295,  298,  299,  24 
Pac.  171. 

Where  prior  mortgage  was  held  in  trust 
for  one  person  and  title  is  acquired  in  trust 
for  another  there  is  no  merger. — Scrivner  v. 
Diets,  84  CaL  295,  299,  24  Pac.  171. 

A  land  owner,  to  secure  money  borrowed 
from  a  bank,  executed  a  mortgage  to  the 
bank's  manager.  Subsequently,  certain  of  the 
land  owner's  creditors  caused  an  attachment 
to  be  levied  on  the  mortgaged  property,  and 
thereafter,  but  before  rendition  of  judgment 
in  the  attachment  proceedinge,  the  land 
owner,  with  the  consent  of  the  attaching 
creditors,  conveyed  the  property  to  a  trustee 
to  sell,  and  apply  the  proceeds  (1)  in  pay- 
ment of  the  bank's  mortgage,  (2)  judgment 
liens,  and  (3)  unsecured  creditors.  Held, 
that  a  subsequent  conveyance  of  the  land, 
subject  to  the  same  trusts,  by  the  owner  and 
the  trustee,  to  the  bank's  manager,  in  whose 
name  the  mortgage  to  the  bank  had  been 
executed,  would  not  merge  the  bank's  mort- 
gage lien  in  the  legal  title  so  as  to  enable  a 
subsequent  purchaser,  under  the  judgment  in 
the  attachment  proceedings  to  hold  the  land 
freed  from  the  lien  of  the  mortgage,  as 
equity  will  not  permit  the  acquirement  of 
the  legal  title  by  the  mortgagee  to  operate 
as  a  merger  of  the  mortgage  where  there  are 
intervening  liens. — Scrivner  v.  Diets,  84  CaL 
295,  24  Pac.  171. 

When  first  mortgagee  acquires  fee,  equity 
will  keep  his  mortgage  alive  for  protection 
against  second  mortgagee. — Tolman  ▼.  8mitl^ 
85  Cal.  280,  289,  24  Pac.  743. 

Foreclosure  proceedings  were  dismissed, 
and  the  mortgagor  exeented  a  deed  to  the 
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mortgagee,  pnnaant  to  an  agreement  where- 
by the  mortgagee  was  to  Batisfy  the  mort* 
gage  of  record,  and  the  mortgagor  was  to 
hare  the  privilege  of  selling  the  land  within 
six  months  thereafter,  and  retain  all  moneys 
which  he  might  receive  therefor  over  and 
above  a  specified  snm,  which  he  was  to  pay 
to  the  mortgagee.  Hfld,  that,  in  view  of 
the  facts  that  the  mortgagor  made  no  prom- 
ise to  pay  any  snm  to  the  mortgagee,  that 
the  sum  to  be  paid  the  mortgagee  in  case 
of  a  resale  was  several  thousand  dollars  lesa 
than  the  mortgage  debt,  that  no  interest  was 
to  be  paid  by  the  mortgagor,  and  that  the 
mortgagee  at  once  took  possession  of  the 
premises,  the  transaction  must  be  construed, 
not  as  a  mortgage,  but  as  a  conditional  sale, 
to  become  absolute  on  the  mortgagor's  fail- 
ure to  sell  the  land  within  the  time  specified. 
Fletcher  t.  Northcross,  3  Cal.  Unrep.  799,  32 
Pae.  328. 

Where  a  mortgage  is  made  by  a  deed  and 
a  separate  defeasance,  the  surrender  of  the 
defeasance  by  the  mortgagor,  accompanied 
by  the  yielding  up  of  the  note  and  the  dis- 
charge of  the  debt  by  the  mortgagee,  with 
the  intent  to  make  the  deed  absolute,  is  a 
▼alid  transaction,  as  between  the  mortgagor 
and  mortgagee,  provided  the  transaction  is 
fair,  honest  and  without  fraud,  and  no  un- 
conscionable advantage  has  been  taken  by 
the  mortgagee. — Watson  v.  Edwards,  105  Cal. 
70,  38  Pac.  527. 

Whether  or  not,  by  the  respective  surren- 
der of  the  note  and  debt  and  defeasance, 
the  technical  legal  title  passed  to  the  mort- 
gagee, is  not  material  since  both  parties  are 
estopped,  the  one  from  claiming  the  debt  and 
the  other  from  claiming  any  interest  in  the 
land.— Watson  v.  Edwards,  105  Cal.  70,  38 
Pac.  527. 

Where  a  mortgagee  who  holds  a  deed  has 
given  a  separate  defeasance,  and  the  note 
and  defeasance  are  surrendered  by  agree- 
ment with  the  mortgagor,  with  intent  to 
pass  the  title  to  the  mortgagee,  who  cancels 
the  debt  without  notice  of  any  trust  relation 
between  the  mortgagor  and  other  persons,  the 
mortgagee  becomes  an  innocent  purchaser  of 
the  land,  and  the  trust  and  tenancy  in  com- 
mon of  the  beneficiaries  is  thereby  extin- 
guished; and  a  subsequent  purchase  by  one 
of  the  beneficiaries  of  the  record  title  held 
by  the  mortgagee  does  not  inure  to  the  bene- 
fit of  the  other  original  tenants  in  common 
who  were  also  beneficiaries  under  the  trust. — 
Watson  V.  Edwards,  105  Cal.  70,  38  Pac  527. 

If  there  is  an  intervening  mortgage  or 
other  lien,  acquirement  of  title  will  not  oper- 
ate as  merger. — Davis  v.  Bandall,  117  Cal. 
12,  17,  48  Pac.  906. 

After  defendant  had  declared  a  homestead 
In  her  husband's  land«  which  he  had  previ- 
oualy  mortgaged,  the  holder  of  the  second 


mortgage  purchased  the  fee,  and  thereafter 
took  an  assignment  of  the  first  mortgage  to 
enable  him  to  foreclose  defendant's  rights, 
neither  mortgage  being  satisfied  of  record. 
Held,  that  the  mortgages  did  not  merge  in 
the  deed,  so  as  to  make  them  subject  to  the 
intervening  homestead  lien. — Davis  t.  Ban- 
dall, 117  Cal.  12,  48  Pac.  906. 

A  deed  of  trust  does  not  necessarily  super- 
sede or  merge  a  prior  mortgage.  Whether 
such  merger  takes  place  or  not  is  a  question 
of  the  intention  of  the  parties,  and  where  the 
language  of  the  deed  of  trust  indicates  an 
intention  that  the  mortgage  should  continue 
to  exist,  it  cannot  be  deemed  that  the  new 
security  supplanted  or  merged  the  old.— Cris- 
man  v.  Lanterman,  149  CaL  647,  117  Am.  St. 
Bep.  167,  87  Pae.  89. 

Whether  a  mortgage  is  merged  and  extin- 
guished by  the  subsequent  execution  of  a 
deed  of  trust  on  the  property  to  the  mort- 
gagee securing  the  same  with  other  indebted- 
ness depends  on  the  intention  of  the  parties. 
Crisman  v.  Lanterman,  149  Cal.  647,  117  Am» 
St.  Bep.  167,  87  Pac.  89. 

Under  ordinary  circumstances,  where  the 
holder  of  a  mortgage  acquires  the  estate 
of  the  mortgagor,  the  mortgage  interest  ia 
merged  in  the  fee  and  the  mortgage  is  ex- 
tinguished. This  is  the  ordinary  legal  effect 
of  the  transaction,  and  ordinarily  the  inten- 
tion is  presumed  to  accord  with  the  act  ac- 
complished.— Anglo-Californian  Bank  v.  Field, 
154  Cal.  513,  98  Pac.  267. 

The  foregoing  rule  is  never  applied  where 
there  is  an  intervening  lien  on  the  property, 
which  it  is  to  the  interest  of  the  purchaser 
to  keep  on  foot,  and  where  there  is  no  evi- 
dence, direct  or  circumstantial,  of  an  express 
intention  to  extinguish  the  first  mortgage  and 
hold  subject  only  to  the  second.  In  such  a 
case  the  legal  title  and  first  mortgage  lien 
will  be  considered  as  separate  interests  when- 
ever necessary  for  the  protection  of  the  just 
rights  of  the  purchaser. — Anglo-Californian 
Bank  v.  I^eld,  154  Cal.  513,  98  Pac.  267. 

Is  mortgage  debt  upon  property  pur- 
chased by  municipality  without  assum- 
ing payment,  part  of  a  municipal  in- 
debtedness.   3  L.  B.  A.  (N.  S.y  684. 

Merger  of  in  the  fee.  99  Am.  St.  Bep. 
160. 

Merger  of  mortgage  by  conveyance  from 
mortgagor  to  mortgagee  or  revival 
thereof  after  such  conveyance,  where 
there  are  intermediate  encumbrances 
upon  the  property.  39  L.  B.  A.  (N.  8.) 
834. 

Purchase  of  equity  of  redemption  by  mu- 
nicipality as  creating  indebtedness 
within  debt  limit  proviiiona,  87  L.  B. 
A.  (N.  a)  llOS. 
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VZL  PAYMENT  OB  PBBFOBMAKCB  OF 
COMDinOK,  KKTiKAaH  ANB  SATIB- 
FACnOK. 

§  189.    Faymait  of  debt  In  gwianl. 

When  first  mortgage  is  surrendered  tor  a 
Talaable  eonsideratioiLy  no  right  can  be 
claimed  under  it. — Smith  t.  Dall,  13  Cal.  510^ 
512. 

A  mortgage  is  a  mere  incident  of  the  debt 
it  was  intended  to  secure,  and  passes  bj  an 
assignment  of  the  debt,  is  discharged  by  a 
payment  of  the  debt,*  and  is  barred  by  the 
statute  of  limitations  when  the  debt  is  barred. 
WUlis  y.  Farley,  24  Cal.  490. 

Payment  of  debt  discharges  the  mortgage. 
WUlis  y.  Farley,  24  Cal.  490. 

Payment  of  note  and  mortgage  operates 
as  an  extinguishment  of  debt,  the  payment 
of  which  was  proyided  for  and  secured  to  the 
assignee  by  assignment  of  a  joint  note  and 
mortgage  on  other  land,  executed  by  the 
maker  of  the  note  in  question  and  his  wife. 
California  Loan  ft  Trust  Co.  y.  HammeUy  101 
Cal.  250,  35  Pac.  765. 

Whore  one  who  is  obligated,  as  between 
himself  and  a  mortgagor,  to  pay  a  portion 
only  of  the  mortgage  debt,  pays  such  por- 
tion, and  afterward  pays  the  balance  due, 
the  payment  does  not  extinguish  the  mort- 
gage as  to  such  balance,  and  its  assignment 
is  yalid. — ^Ingham  y.  Weed,  5  Cal,  Unrep.  645, 
48  Pac.  318. 

A  mortgagee,  residing  in  oao  state,  at  the 
request  of  the  mortgagor  in  another  state 
forwarded  his  note  and  mortgage  and  a  re- 
lease to  the  express  agent  where  the  mort- 
gagor resided,  with  instructions  to  allow  the 
mortgagor  to  examine  them,  and  to  deliyer 
them  to  him  on  payment  of  a  stated  amount. 
The  agent  did  as  instructed,  but  before  he 
could  put  the  money  in  his  safe  it  was  at- 
tached on  a  claim  of  the  mortgagor  against 
the  mortgagee.  Held,  that  the  mortgage  was 
satisfied. — Ambrose  y.  Barrett,  121  Ci3.  297, 
54  Pac.  264,  rehearing  denied,  121  Cal.  297, 
53  Pac.  805. 

If  the  mortgagor  adopted  the  plan  of  hay- 
ing the  money  paid  to  tlie  mortgagee  in  the 
state  of  New  York  for  the  particular  pur- 
pose of  giying  the  sheriff  an  opportunity  to 
leyy  upon  it  in  a  contemplated  suit  by  him 
against  the  mortgagee,  that  fact  would  not 
constitute  fraud  and  would  not  operate  to  set 
aside  and  nullify  the  payment  of  the  money 
to  the  mortgagee's  agent;  and  where  the  mort- 
gagee neglected  to  pursue  the  money,  or  to 
defend  the  attachment  suit  brought  against 
him  by  the  mortgagor,  he  cannot  be  relieyed 
in  equity. — Ambrose  y.  Barrett,  121  Cal.  297, 
53  Pac.  805,  54  Pac.  264. 

A  mortgagor  executed  a  series  of  notes  in 
renewal  of  the  original  note  secured  by  the 
mortgage  after  it  became  due,  and  the  origi- 
nal was  returned  to  him  marked  "Paid."  In 
addition  to  the  series,  he  executed  a  new  note, 
which  was  substantially  a  copy  of  the  origi- 


aal,  with  the  intention  that  it  should  take  tko 
place  of  the  original,  and  be  attached  to  the 
mortgage,  which  was  not  canceled,  and  no  to- 
quest  to  haye  it  satisfied  of  record  was  oyer 
made.  Held,  that  the  original  debt  aeeored 
by  the  mortgage  was  not  extinguished. — ^Bon- 
estell  y.  Bowie,  128  CaL  511,  61  Pac.  78. 

^  Defendants  executed  a  mortgage  to  plain- 
tiff, the  insurance  on  the  building  being  made 
payable  to  her.  The  building  burned,  and  the 
person  who  had  acted  as  agent  for  defend- 
ants in  negotiating  the  loan  wrote  her  for  the 
mortgage,  to  use  in  adjusting  and  eolleeting 
the  insurance.  She  refused  to  send  the  mort- 
gage to  him,  but  sent  it  to  N.^-one  of  the  de- 
fendants. After  the  insurance  was  adjusted, 
N.  wrote  her  that  the  company  had  the  money, 
which  could  not  be  turned  oyer  to  anyone 
but  herself,  and  sent  her  a  sum  sufficient, 
with  such  insurance  money,  to  pay  the  mort- 
gage. She  answered,  acknowledging  receipt 
of  the  money  sent,  and  that  she  would  soon 
go  to  the  city  to  receiye  the  insurance  money. 
When  she  went,  N.'s  wife  stated  that  he  was 
absent,  and  referred  plaintiff  to  such  former 
agent.  When  she  went  to  him,  he  took  her 
to  a  bank,  and  directed  a  transfer  from  his 
account  to  hers  of  a  sum  two  hundred  dol- 
lars less  than  the  insurance  money,  and,  on 
her  objecting  to  the  amount,  stated  that  the 
balance  would  be  paid  in  a  few  days.  She 
thought  she  was  dealing  with  the  agent  of 
defendants,  and  made  no  inquiry  as  to  how 
he  came  by  the  money,  and  did  not  know 
that,  pretending  to  act  as  her  agent,  he  had 
surrendered  the  policy,  receiyed  and  r^eaipted 
for  the  check  in  her  name,  and  forged  her  in- 
dorsement thereto.  Ciyil  Code,  section  1478, 
proyides  that  "performance  of  an  obligation 
for  the  deliyery  of  money  only  is  called  pay- 
ment." Held,  that  the  insurance  money  was 
simply  additional  security  for  the  debt,  and 
that  there  had  been  no  payment  of  the  debt, 
except  as  to  the  money  actually  receiyed  by 
plaintiff.-^Ballard  y.  Nye,  6  Cal.  Unrep.  947, 
69  Pac.  481. 

Where  mining  property  was  mortgaged,  tibe 
amount  due  a  tlurd  person  for  worluag  the 
mine  held  no  part  of  the  indebtedness  which 
the  mortgagors  were  bound  to  pay  in  order 
to  redeem.— Wadleigh  y.  Phelps,  149  CaL  687, 
87  Pac.  93. 

UntU  a  mortgage  becomes  due,  the  mort- 
gagee cannot  be  compelled  to  accept  payment 
or  to  release  it. — Smiddy  y.  Grafton,  163  CaL 
16,  Ann.  Cas.  1913E,  921,  124  Pac  433. 

Acceptance  of  renewal  paper  as  satisfac- 
tion of  mortgage.  35  L.  B.  A.  (K.  S.) 
86. 

Continuing  lien  of  mortgage  after  pay- 
ment to  secure  another  debt.  4  Ann. 
Cas.  316. 

Contribution  between  heir  and  widow  ha 
case  of  payment  of  mortgage  bj  sithsir. 
5  L.  B.  A.  520. 

Effect  of  discharge  in  bankruptcy  on  ISaa 
of  mortgage.    42  L.  B.  A.  (N.  &)  29i5. 
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Effect  of  payment  of  debt  hj  Tolnnteer. 
23  L.  B.  A.  131. 

Effect  of  purchase  by  mortgagee  at  fore- 
dosare  sale  to  eztingaish  lien.  7  L. 
B.  A.  279. 

Effect  upon  lien  of  mortgage,  of  entry  of 
judgment  upon  bond  or  note  secured 
thereby.     24  L.  B.  A.  (N.  S.)  1095. 

Effect  upon  lien  of  mortgage  securing 
negotiable  instruments  assigned  before 
maturity  of  payment  to  payee  without 
knowledge  of  assignment.  29  Jm  B.  A. 
(N.  8.)  577;  41  L.  B.  A.  (N.  S.)  462. 

Enforceability,  after  payment  of  mort- 
gage, of  collateral  agreement  made  as 
condition  of  mortgage  loan.  Ann.  Gas. 
1914B,  442. 

Keeping  alive  after  payment.  1  L.  B.  A. 
(N.  8.)  405. 

Lien  on  mortgage  securing  negotiable  in- 
struments assigned  before  maturity  as 
affected  by  payment  to  payee,  without 
knowledge  of  assignment.  29  L.  B.  A. 
(N.  8.)  577. 

Mortgagee  as  trustee,  on  discharge  of. 
13  L.  B.  A.  298. 

Kew  obligation  given  by  debtor  to  secure 
release  of  lien  as  novation  of  the  origi- 
nal obligation.  86  L.  B.  A.  (N.  8.) 
464. 

Not  extinguished  by  second  security,  10 
L.  B.  A.  537. 

Payment  by  purchaser  of  equity  of  re- 
demption; effect  of  intention  to  pre- 
serve Uen.    27  L.  B.  A.  (N.  8.)  117. 

Payment  of  illegal  bonus  for  discharge 
of,  pending  foreclosure,  as  duress.  2 
L.  B.  A.  (N.  8.)  574. 

Payment  to  one  not  in  possession  of  mort- 
gage.    23  L.  B.  A.  (N.  8.)  414. 

Presumption  of  payment  from  lapse  of 
time.    1  L.  B.  A.  346. 

Proceedings  to  enforce  mortgage  for 
part  of  debt  as  affected  by  prior  pro- 
ceedings in  matters  of  merger.  87  L. 
B.  A.  758. 

Bights  of  life  tenant  who  pays  mortgage 
as  against  remainderman.  29  L.  B.  A. 
VN.  8.)  153. 

Validity  of  agreement  by  mortgagor  to 
convey  premises  to  mortgagee  in  con- 
sideration of  release  from  liability 
under  mortgage.  Ann.  Cas.  1913C, 
1243. 

Waiver  of  lien  of  mortgage  by  attach- 
ment or  execution.    50  L.  B.  A.  718. 


1 140.    Performaace  of  particiilar  conditionB 
and  compromise  or  aettlemsni. 

In  an  action  to  cancel  a  note  and  mortgage 
given  for  the  construction  of  a  honse,  where 


there  was  not  a  substantial  performance  of 
the  contract,  plaintiff  was  entitled  to  have 
the  note  canceled,  though  there  w»s  only  a 
difference  of  three  hundred  and  fifty  dollars 
between  the  value  of  the  house  as  con- 
structed and  as  it  should  have  been  con- 
structed, the  contract  price  having  been 
three  thousand  dollars. — Perry  v.  Quacken- 
bush,  105  Cal.  299,  38  Pae.  740. 

If  the  beneficiary  in  a  deed  of  trust  ac- 
cepts a  note  made*  by  the  debtor,  and  his 
subsequent  grantee,  in  payment  and  satis- 
faction and  extinguishment  of  all  sums  of 
money  then  due  from  the  debtor,  or  his 
grantee,  and  of  all  claims  and  demands  which 
the  beneficiary  then  had  against  them,  or 
either  of  them,  by  such  payment  the  trust  is 
extinguished,  except  as  to  the  duty  of  the 
trustees  to  reconvey,  and  a  deed  by  the  trus- 
tees after  sale  is  in  contravention  of  the 
trust  and  void. — Savings  and  Loan  Society  v. 
Burnett,  106  Cal.  514,  39  Pac.  922. 

A  written  offer  by  the  mortgagor  to  the 
mortgagee  before  the  commencement  of  a 
foreclosure  suit,  to  pay  a  specified  sum  in 
full  payment  and  discharge  of  a  chattel  mort- 
gage, is  an  offer  of  performance,  which,  in 
order  to  be  available,  "must  be  made  in 
good  faith,  and  in  such  a  manner  as  is  most 
likely,  under  the  circumstances,  to  benefit 
the  creditor,"  as  required  by  section  1493  of 
the  Civil  Code. — ^Horan  v.  Harrington,  130 
Cal.  142,  62  Pac.  400. 

S141.    Oondltioiial     payment     or    payment 
under  protest. 

A,  debtor  and  mortgagor  to  B,  with  the 
knowledge  and  consent  of  B,  effected  an  ar- 
rangement with  C,  whereby  C  was  to  pay 
to  B  the  amount  of  the  mortgage  debt,  giv- 
ing notes  for  two  future  payments,  and  these 
payments  were  to  go  to  the  discharge  of  the 
mortgage  claim.  The  notes  were  given,  but 
the  original  securities  were  retained  by  B, 
and  it  did  not  appear  that  the  notes  were 
received  in  satisfaction  of  the  demand  aris- 
ing on  these  securities.  Held,  that  the  par- 
ties intended  a  conditional  payment,  and 
that,  upon  C's  failure  to  pay  his  first  note 
when  it  fell  due,  B  might  put  an  end  to  the 
transaction  and  sue  A  upon  the  original  note 
for  the  residue  unpaid. — Crary  v.  Bowers,  20 
Cal.  85. 

Where,  in  order  to  put  an  end  to  foreclos- 
ure proceedings,  a  mortgagor  agrees  to  pay 
the  amount  due,  together  with  interest,  at- 
torney's fees,  and  costs,  but,  a  dispute  aris- 
ing  as  to  the  total  amount  due,  he  pays, 
under  protest,  more  than  he  believes  to  be 
due,  such  payment  is  not  under  compulsion. 
Bodgers  v.  Wittenmyer,  88  Cal.  553,  26  Pae. 
369. 

A  complaint  alleged  that,  plaintiff  and  de- 
fendant differing  as  to  the  amount  due  on  a 
mortgage,  defendant  agreed  that  if  plaintiff 
would  pay  the  amount  claimed  by  defendant 
to  be  due,  and  it  afterward  transpired  that 
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tlie  amount  so  paid  was  in  excess  of  the 
amount  dne,  defendant  would  repay  to  plain- 
tiff such  excess.  Held,  that  the  following 
testimony  given  by  plaintiff  was  insufficient 
to  prove  the  agreement  to  repay:  "The  day 
the  money  was  paid,  ...  of  course  I  was 
prepared  to  pay  under  protest.  I  went  to 
[defendant]  when  I  saw  the  mistake.  .  .  . 
She  agreed  to  come  up  here  and  see  about  it. 
...  I  notified  h^r  of  the  mistake^,  and  she 
told  me  she  would  come  up  here  and  see"  her 
agent,  "and,  if  I  was  right,  it  would  be 
right."— Bodgers  v.  Wittenmyer,  88  Cal.  553, 
26  Pae.  369. 


f  142.    Payment  after  defaolt  and  aetofl  or 
connterdaliiL 

A  mortgage  is  a  mere  security  for  a  debt, 
and  is  discharged  by  payment  after  default 
as  well  as  by  payment  at  maturity. — McMil- 
lan V.  Biehards,  9  Cal.  365  70  Am.  Dee.  655; 
Johnson  v.  Sherman,  15  Cal.  287,  76  Am.  Dee. 
481;  Dutton  v.  Warsehaner,  21  Cal.  609,  82 
Am.  Dec.  765. 

The  holder  of  a  debt  secured  by  mortgage 
cannot  apply  in  reduction  or  payment  of  the 
debt  a  claim  owing  by  him  to  the  debtor, 
under  Code  of  CivU  Procedure,  section  726, 
declaring  that  there  shall  be  but  one  action 
for  the  recovery  of  any  debt  or  the  enforce- 
ment of  any  right  secured  by  mortgage, 
which  action  must  be  in  accordance  with  the 
provisions  of  "this  chapter." — McKean  ▼. 
German-American  Sav.  Bank,  118  Cal.  334,  50 
Pac.  656. 


§  143.    Tender. 

The  question  whether  a  tender  by  a  subse- 
quent mortgagee  of  the  amount  due  on  a  prior 
mortgage,  if  made  after  the  law  day  of  the 
mortgage,  or  after  judgment  foreclosing  the 
mortgage,  discharges  the  lien  of  the  mort- 
gage or  judgment,  without  keeping  the  ten- 
der good,  discussed,  but  not  decided. — 
Ketchum  v.  Crippen,  37  Cal.  223. 

Tender  by  a  defendant  in  an  action  to 
foreclose  a  mortgage  needs  to  be  of  a  sum 
no  greater  than  the  complaint  expressly  calls 
for. — Goodwin  v.  Bickabaugh,  2  Cal.  Unrep. 
160. 

Valid  tender  before  foreclosure  suit  will 
defeat  recovery  of  costs  and  counsel  fees. — 
Oakland  Sav.  Bank  ▼.  Applegarth,  67  Cal.  86, 
7  Pac.  139,  476. 

Failure  to  tender  amount  due  in  time  wUI 
not  defeat  mortgagee's  title,  though  defeas- 
ance clause  makes  time  essence  of  contract. 
Baker  v.  Fireman's  Fund  Ins.  Co.,  79  Cal.  34, 
42,  21  Pac.  357. 

In  an  action  to  foreclose  a  note  and  mort* 
gage  held  by  plaintiff  as  collateral  security 
for  a  note  of  the  intervener  as  collateral 
security  for  a  note  of  the  mortgagee  to  her. 
and  assigned  with  such  note  as  collateral 
security  to  plaintiff,  in  whieh  action  she  in- 


tervened to  recover  her  seeuritiesy  where  it 
appeared  that  at  maturity  of  her  note  to 
plaintiff  she  offered  to  pay  it,  whicl  offer 
was  refused,  such  offer  and  refusal  were  suf- 
ficient to  stop  the  interest  on  her  note  to 
plaintiff,  without  formal  tender  of  payment, 
but  not  to  extinguish  the  obligation,  where 
the  intervener  did  not  deposit  the  money  in 
bank  pursuant  to  section  1500  of  the  Civil 
Code.---Chapman  v.  Benedict,  3  Cal.  App.  399, 
86  Pac.  736. 

The  fact  that  subsequent  offers  of  perform- 
ance  were  made  and  refused  would  not  preju- 
dice her  rights  under  the  first  offer  and  re- 
fusal, and  her  mistake  as  to  the  effect  of 
such  tender  and  the  time  of  the  stoppage  of 
interest  is  of  no  importance. — Chapinan  y» 
Benedict,  3  Cal.  App.  399,  86  Pac  736. 


Under  section  1500,  Civil  Code,  although 
offer  to  pay^  when  not  followed  by  an  inune> 
diate  deposit,  does  not  pay  the  debt,  or  ex- 
tinguish the  o^bligation  to  pay  it,  yet,  if  the- 
mere  offer  was  duly  made,  the  effect  is  that 
there  is  at  that  time  no  breach  of  the  promise 
to  pay. — Jose  Bealty  Co.  v.  Pavlieevich,  164 
CaL  613,  130  Pac.  15. 

Where  it  is  not  claimed  that  the  mortgagee 
knew,  or  ever  was  informed,  that  the  plain- 
tiff, or  any  other  person,  had  fanda  in  the 
hands  of  B,  or  with  any  other  person  at  his 
office  or  elsewhere,  with  which  to  pay  the  in- 
terest, or  that  any  money  had  been  placed 
there  for  that  purpose,  and  the  mortgagee  tes- 
tified that  he  demanded  from  B,  in  his  ofllce,. 
the  payment  of  the  interest,  and  went  re- 
peatedly to  B's  office  to  collect  the  interest, 
but  failed  to  get  it,  this,  dearly,  ia  amjde 
evidence  of  the  existence  of  a  default.  In 
rebuttal  there  was  no  testimony  that  any 
person  ever  offered  to  pay  such  interest.  Sec- 
tion 3130,  Code  of  Civil  Procedure,  cannot  be 
complied  with  by  a  mere  passive  ability  and 
willingness.  There  must  be  an  ability  to  pay,, 
manifested  by  providing  funds  at  the  place 
of  payment  in  the  hands  of  some  person  there 
present  who  is  authorized  to  pay  it  on  the 
debt  and  is  willing  to  do  so.  It  must  be 
shown  that  the  money  belongs  to  the  plain- 
tiff, or  that  it  had  been  provided  or  placed 
there  by  the  plaintiff  or  some  other  peraea, 
for  the  purpose  of  paying  this  interest,  or 
that  B,  or  some  other  person  in  his  office,  was 
willing  to  pay  it  out  on  the  interest,  or  had 
been  authorized  or  instructed  to  do  so,  or 
that  some  of  them  intended  to  do  so  if  the 
interest  had  been  demanded.  There  was 
therefore  no  proof  that  the  payer  of  said  note 
has  had  sufficient  funds  at  said  office  to  pay 
the  interest,  or  that  the  payer  had  sufficient 
or  any  funds  there  for  the  purpose  of  l^ayiag 
said  interest  as  the  findings  declare,  or  that 
the  payer  was  able  and  willing  to  pay  it 
there  in  the  sense  necessary  to  constitute  the 
equivalent  of  an  offer  to  pay  under  seetioB 
3130,  Code  of  Civil  Procedure.— Jose  Bealty 
Co.  V.  Pavlicevich,  164  CaL  613,  130  Pac  15. 

By  whom  tender  of  mortga^  debt  mast 
be  made  to  extinguish  hen.  7  Anw- 
Cas.  1065;  Ann.  Cas.  1914B,  721. 
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Effect  of  tender  of  mortgage  debt  after 
foreclosure.    Ann.  Cas.  1914C,  677. 

Effect  of  unaccepted  tender  on  lien.  38 
L.  B.  A.  231;  23  U  B.  A.  (N.  S.)  403; 
28  L.  B.  A.  (N.  S.)  998. 

Mortgage  conditioned  to  support  the 
mortgagee.    33  L.  B.  A.  235. 

§1**.    After  defaolt. 

The  tender  of  the  amount  due  on  a  debt 
which  is  secured  hj  mortgage,  after  due,  will 
not  release  the  mortgage  lien. — ^Perre  v.  Cas- 
tro, 14  Cal.  519.  76  Am.  Dec.  444;  Chielovich 
T.  Krauss,  2  Cal.  Unrep.  643,  9  Pac  945. 

A  tender  of  the  amount  due  on  a  debt 
which  is  secured  by  mortgage,  made  after  the 
debt  falls  due,  does  not  release  the  Uen  of 
the  mortgage. — Himmelmann  v.  Fitzpatriek, 
50  Cal.  650. 

The  right  of  a  mortgagor  to  redeem  from 
a  mortgagee  is  not  limited  b^  a  strict  per- 
formance, or  tender  of  perforinanee,  on  his 
part,  upon  the  very  day  his  mortgage  be- 
comes due. — ^Pioneer  Gold  Min.  Co.  y.  Baker, 
10  Sawy.  539,  23  Fed.  258. 

After  maturity.  33  L.  B.  A.  231;  28  L. 
B.  A.  (N.  8.)  998. 

Effect  on  mortgage  of  tender  of  mort- 
gage debt  after  maturity  and  before 
foreclosure.    8  Ann.  Cas.  363. 

Tender  or  payment  after  breach  of  con- 
dition.   2i9  Am.  Bep.  41. 

§  146.    Change  In  form  of  debt 

Where  a  new  note,  on  the  same  terms,  be- 
tween the  same  parties,  for  the  same  sum 
and  of  the  same  date,  is  given  as  a  substi- 
tute for  a  previous  note  secured  by  mortgage, 
the  owner  is  entitled  to  a  foreclosure  on  the 
new  note. — Spring  t.  Hill,  6  Cal.  17. 

Where  A  mortgaged  a  lot  of  land  for  five 
hundred  dollars,  and  afterward  conveyed  the 
same  to  B,  a  feme  sole,  in  trust  for  her  chil- 
dren, and  A  then  married  B,  and  the  two  to- 
gether borrowed  an  additional  sum  and  exe- 
cuted a  joint  mortgage  for  the  whole  amount 
to  the  assignee  of  the  first  mortgage,  and  the 
note  for  the  first  debt  was  surrendered, 
though  the  mortgage  was  not  canceled,  and 
the  debt  was  again  increased,  and  the  last 
mortgage  canceled,  and  a  new  one  for  the 
increased  amount  executed  by  A  and  B,  the 
holder  of  the  last  note  and  mortgage  was 
entitled  to  a  judgment  thereon,  and  to  a 
decree  of  foreclosure  and  sale  for  the  amount 
of  the  first  note  and  mortgage. — ^Birrell  ▼• 
Schie,  9  Cal.  104. 

Whether,  where  a  party  revives  a  note  se- 
cured by  mortgage  upon  real  estate,  after 
the  note  is  barred,  he  thereby  revives  the 
mortgage,  query  f — Lord  v.  Morris,  18  Cal. 
482. 

Agreement  set  forth  in  opinion  held. to  be 
a  renewal  of  a  note  and  mortgage  under  Civil 


Code,  section  2922. — German  Savings  ft  Loan 
Soc.  y.  Hutchinson,  68  Cal.  52,  53,  8  Pac.  627. 

Where  time  for  payment  of  secured  note 
is  extended  by  a  writing  wherein  continua- 
tion of  mortgage  is  especially  agreed  upon, 
section  2922,  Civil  Code,  is  complied  with. — 
London  &  S.  F.  Bank  v.  Bandmann,  120  Cal. 
220,  224,  65  Am.  St.  Bep.  179,  52  Pac.  583. 

Where  mortgage  is  given  to  secure  pres- 
ent indebtedness  the  present  indebtedness, 
and  not  the  notes  evidencing  it.  is  "principal 
obligation,"  and  so  long  as  tnat  indebted- 
ness is  kept  alive,  by  renewal  of  notes  or 
otherwise,  and  action  can  be  brought  to  re- 
cover the  debt,  lien  is  not  extinguished  under 
section  2911,  Code  of  Civil  Procedure. — 
London  &  8.  F.  Bank  v.  Bandmann,  120  Cal. 
220,  223,  65  Am.  St.  Bep.  179,  52  Pac.  583. 

A  new  note  given  by  the  debtor  or  by  a 
third  party,  if  not  itself  paid,  does  not  con- 
stitute payment  unless  received  by  the  cred- 
itor under  an  express  agreement  to  accept 
it  as  absolute  payment;  and  the  presump- 
tion is  against  its  being  so  received. — Bone- 
stell  V.  Bowie,  128  Cal.  511,  61  Pac.  78. 

The  fact  that  the  original  note  was  sur- 
rendered and  marked  paid  on  its  face  when 
the  new  note  was  given  is  not  conclusive 
evidence  of  the  extinguishment  of  the  origi- 
nal debt  if  the  new  note  is  not  paid;  and  it 
may  be  shown  that  the  original  debt  was 
not  in  fact  extinguished. — ^Bonestell  v.  Bowie, 
128  Cal.  511,  61  Pac.  78. 

The  renewal  of  a  note  secured  by  a  mort- 
gage continues  the  mortgagee's  rights  to  a 
priority  over  subsequent  creditors.  Judg- 
ment, 6  Cal.  Unrep.  653,  64  Pac.  250,  re- 
versed.— ^Newhall  v.  Hatch,  134  Cal.  269,  55 
L.  B.  A.  673,  66  Pac.  266. 

Continuance  of  mortgages  as  security 
notwithstanding  changes  in  the  form 
of  the  debt.     85  Am.  Dec.  466. 

§  146.    Ohange  In  time  or  mode  of  payment. 

A  renewal  of  a  note  secured  by  a  mort- 
gage upon  lands,  so  as  to  extend  the  time 
within  which  it  would  be  barred  by  the  stat- 
ute of  limitations,  carries  with  it  an  exten- 
sion of  the  lien  of  the  mortgage  to  the  time 
when  the  note  will  expire  by  the  terms  of  the 
renewal,  if,  at  the  time  the  note  is  renewed, 
the  maker  of  the  note  and  mortgagor  is  still 
the  owner  of  the  lands  mortgaged. — Lent  v. 
MorrUl,  25  Cal.  492. 

If  the  maker  of  the  note  and  mortgagor 
sells  the  land  mortgaged  to  secure  the  same, 
and  while  divested  of  the  title  extends  the 
time  of  payment  of  the  note,  and  afterward 
becomes  reinvested  with  the  title,  this  re- 
investment extends  the  lien  of  the  mortgage, 
so  that  it  will  remain  valid  until  the  note 
as  extended  is  barred  by  the  statute  of  lim- 
itations.—Lent  V.  Morrill,  25  Cal.  492. 

A  mortgage  being  but  an  incident  of  the 
debt,  a  subsequent  agreement  of  the  mort- 


6866 


MOBTGAGES,  YU,  S>  U7-149. 


gagor  to  pay  in  gold  the  note  seenred,  origi- 
nally payable  in  legal  tender  notes,  at- 
taches, in  equity,  to  the  mortgage,  and  the 
increased  burden  caused  by  such  new 
promise  may  be  placed  on  the  mortgaged 
property.— Belloc  y.  Davis,  38  Cal.  242. 

A  recital  in  a  mortgage  that  the  time  of 
payment  of  a  note  secured  thereby  has  been 
extended  to  a  certain  day  beyond  the  date 
specified  in  the  note  for  its  maturity  is  as 
between  the  parties  to  the  mortgage  con- 
clusively presumed  to  be  true;  and  in  promis- 
ing to  pay  such  note  "according  to  its  terms 
and  conditions/'  the  mortgagor  must  be 
taken  to  have  referred  to  the  terms  and  con- 
ditions, not  merely  as  they  appeared  on  the 
face  of  the  note  itself,  but  with  such  modifi- 
cations as  were  recited  in  the  mortgage. — 
Moore  v.  Gould,  151  Cal.  723,  &1  Pac.  616. 

An  instrument  in  writing,  executed  by 
the  authorized  attorney  in  fact  of  the  maker 
of  a  promissory  note  and  mortgage,  securinv 
the  same,  certifying  and  declaring  that  such 
mortgage,  "together  with  the  promissory 
note  and  debt  secured  thereby  [which  were 
particularly  described],  is  hereby  renewed 
and  extended  for  the  further  term  of  two 
years  from  date,"  constitutes  a  renewal  of 
the  note  and  mortgage  within  the  meaning 
of  section  2922  of  the  Civil  Code.  Such  in- 
strument is  also  an  acknowledgment  of  the 
debt,  and  in  either  aspect  it  operated  to 
start  a  new  period  of  limitation  thereon. — 
Moore  v.  Gould,  151  Cal.  723,  91  Pac.  616. 

The  provision  in  the  mortgage  for  an  ex- 
tension of  time  was  a  written  proposition 
on  the  part  of  the  mortgagee  which,  upon  the 
acceptance  of  it  by  the  mortgagor,  became  a 
written  contract  on  the  part  of  the  mort- 
gagee extending  the  time. — Corson  v.  Mc- 
Donald, 3  Cal.  App.  412,  85  Pac.  861. 

§  147.    Giving  neiw  focnzlty  and  effect  tliere- 
of. 

Lien  of  second  mortgage  in  lieu  of  prior 
mortgage  is  not  lost  as  against  intervening 
claim  of  homestead. — Dillon  v.  Byrne,  5  Cal. 
455. 

Where  a  mortgage  is  a  mere  security  for 
the  purchase  money,  the  debt  is  not  lost  by 
the  acceptance  of  a  new  mortgage  intended 
to  supply  the  old  one  and  secure  the  same 
debt. — Dillon  v.  Byrne,  5  Cal.  455. 

Where  a  new  mortgage  is  executed  in  lieu 
of  an  old  mortgage,  for  the  same  debt,  the 
execution  of  the  new  and  satisfaction  of  the 
old  mortgage  may  be  regarded  as  simultane- 
ous acts. — Dillon  v.  Byrne,  5  Cal.  455. 

Where  two  notes  are  secured  by  a  single 
mortgage,  and  the  holder  of  the  second  note 
and  assignee  of  the  mortgage  entered  a  dis- 
charge of  the  mortgage,  and  took  a  new 
security,  the  discharge  was  valid  as  to  him, 
and  divested  his  lien  under  the  mortgage, 
though  void  as  to  the  holder  of  the  first  note. 
Phelan  v.  Olney,  6  Cal.  478. 


If  mortgage  is  surrendered  and  released 
upon  part  payment,  new  mortgage  with  higher 
interest  has  no  priority  over  intervening 
liens,  without  clear  proof  of  fraud. — ^Dingman 
v.  Bandall,  13  Cal.  512. 

Stipulation  in  subsequent  mortgage  for  a 
higher  rate  of  interest  on  note  secured  by 
prior  mortgage  will  not  affect  right  of  fore- 
closure for  default. — ^BrickeU  v.  Batehelder, 
62  CaL  623. 

The  acceptance  by  a  mortgagee  of  a  new 
mortgage  and  note  as  a  renewal  of  a  former 
mortgage  and  note,  or  in  substitution  thereof, 
does  not  of  itself  operate  as  an  extinguish- 
ment or  discharge  of  the  former. — ^White  v. 
Stevenson,  144  CaL  104,  77  Pae.  828. 

On  an  issue  as  to  whether  a  note  and  mort- 
gage had  been  taken  in  satisfaction  of  a 
former  note  and  mortgage,  evidence  held  not 
to  show  that  the  parties  had  so  agreed. — 
White  V.  Stevenson,  144  Cal.  104,  77  Pae.  828. 

§  148.    'Bmort  to  or  reiaaoe  of  otber  ■acuiitj 
or  xenody. 

A  decree  of  discharge,  under  the  insolvent 
act,  from  the  payment  of  a  note  secured  by 
mortgage,  does  not  release  the  lien  of  thei 
mortgage,  but  only  operates  to  limit  the  re- 
covery of  the  mortgagee  to  the  proceeds  of 
the  mortgaged  premises. — Luning  y.  Bimdy,  10 
CaL  265. 

The  surrender  of  a  defeasance  to  the  obligor 
to  be  canceled  and  the  retention  of  it  by  hira, 
is  in  law  a  cancellation  of  the  instnunent, 
though  it  is  not  actually  destroyed. — Green 
V.  Butler,  26  Cal.  595. 

Where  a  mortgage  is  given  on  two  pieces 
of  land,  and  the  mortgagee  enforces  it  against 
and  sells  one  piece  only,  he  thereby  waives 
the  lien  of  the  mortgage  on  the  other  piece.— 
Mascarel  v.  Baffour,  51  Cal.  242. 

The  administrator  of  a  deceased  mort^gor 
is  not  entitled  to  have  the  mortgage  satiafied 
while  the  mortgage  debt,  valid  in  its  incep- 
tion, remains  unpaid. — Boyce  v.  Fish^  110  Cu^ 
107,  42  Pac.  473. 

§  149.    BeleoM  in  geneqO. 

A  mortgage  cannot  be  satisfied  or  ezttn- 
guished  by  an  abandonment  on  the  part  of 
the  mortgagor. — Band  v.  Hastings,  1  CaL 
Unrep.   307. 

Belease  of  a  mortgage  must  be  in  writing. 
Porter  v.  Muller,  66  Cal.  512,  4  Pac.  531. 

An  oral  agreement  between  tenants  in  com* 
mon  of  lands  subject  to  a  mortgage  that  the 
interest  of  one  of  the  cotenants  .should  be 
relieved  of  the  mortgage,  and  the  interest  of 
the  otber  charged  with  the  whole  debt,  ia  of 
no  effect.  Such  release  to  be  valid  moat  be 
in  writing. — ^Porter  v.  Muller,  65  CaL  512,  4 
Pae.  531. 

Though  mortgage  cannot  be  created,  re- 
newed or  extended  except  by  writing,  it  may 
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be  eztingniflhed  hy  rerbal  agreement. — Gran* 

fers'  BuflinesB  Ajsn.  ▼.  Clark,  84  Cal.  201,  23 
'ae.   1081. 

An  adjudication  in  bankruptcy  of  the  mort- 
gagor does  not  diaeharge  the  mortgage;  and 
a  vendee  of  the  mortgagor,  who  had  assumed 
to  pay  the  mortgage  note  according  to  the 
terms  and  conditions  thereof,  could  not,  in 
any  event,  claim  a  discharge  of  the  mort- 
gage debt  thus  assumed,  by  reason  of  the 
mortgagor's  subsequent  adjuaication  in  bank- 
ruptcy.-^Becurity  Savings  Bank  v.  Scott,  8 
Gal.  App.  687,  86  Pao.  903. 

A  deed  of  trust  to  secure  a  promissory  note 
passes  the  legal  title  to  the  trustee.  Upon 
payment  of  the  indebtedness,  a  marginal  note 
of  satisfaction  upon  the  mUrgin  of  the  deed 
of  trust  has  no  legal  significance.  A  formal 
reconveyance  of  the  legal  title  ie  required  in 
order  to  divest  it. — Boberts  t.  True,  7  Cal. 
App.  379,  94  Pac.  392. 


S160. 


Partial  relesM. 


Defendant,  after  giving  plaintiff  a  mort* 
gage  on  lots,  to  secure  three  notes,  agreed 
with  him  for  the  release  of  any  lot  on  pay- 
ment of  two  hundred  and  fifty  dollars  for 
each  lot,  provided  as  many  lots  were  sold 
from  the  east  side  of  the  block  as  from  the 
west,  and  that  the  release  of  not  less  than 
two  lots  should  be  demanded  at  one  time. 
After  paying  the  first  note  defendant  secured 
the  release  of  eight  lots,  and  failed  to  pay 
the  other  two  notes,  but  demanded  the  release 
of  ten  other  lots,  and  in  foreclosure  pleaded 
the  failure  to  release.  Held,  that  it  was  no 
defense,  as  he  was  not  entitled  to  such  re- 
lease, without  paying  the  price  according  to 
the  contract,  and  making  demand  for  specific 
lots.— McComber  v.  Mills,  80  Cal.  Ill,  22  Pac. 
65. 

Where  a  mortgage  of  separate  parcels  of 
town  property  provides  for  the  release  of 
town  lots  fronting  on  certain  streets  from  the 
lien  of  the  mortgage,  upon  the  payment  of  a 
specified  sum  for  each  lot  released,  according 
to  its  location,  and  it  appears  that  the  land 
was  divided  into  blocks,  most,  but  not  all,  of 
which  were  subdivided  into  lots,  unsubdi- 
vided  blocks  were  not  to  be  considered  as 
'lots"  within  the  meaning  of  the  mortgage, 
and  are  not  subject  to  release  for  the  same 
consideration  as  ''lots"  in  adjoining  blocks. — 
Ontario  Land  and  Improvement  Co.  v.  Bed- 
ford, 90  Cal.  181,  27  Pac.  39. 

Where  the  mortgagors  signed  with  the 
mortgagees  an  instrument  releasing  from  the 
mortgage  a  part  of  the  encumbered  property, 
and  referring  therein  to  the  indebtedness  se- 
cured by  the  mortgage,  such  instrument 
constitutes  an  acknowledginent  of  the  indebt- 
edness by  which  the  running  of  the  statute  of 
limitations  upon  the  indebtedness  is  inter- 
rupted.—Chaffee  T.  Browne,  109  CaL  211,  41 
Pac.  1028. 

t    Mortgagee  may  release  portion  of  security 
irithout  iSkbility  to  subsequent  purchasers  or 


impairment  of  remaining  security  when  he  ia 
without  actual  knowledge  of  conveyance.—- 
Woodward  v.  Brown,  119  Cal.  283,  296,  63  Am. 
St.  Bep.  108,  51  Pac.  2,  542. 

Mortgage  may  release  portion  of  property 
and  looK  only  to  residue,  or  may  foreclose  on 
part  only  and  waive  his  security  as  to  residue. 
Woodward  v.  Brown,  119  Cal.  283,  292,  63  Am. 
St.  Bep.  108,  51  Pac.  542. 

Partial  releases  of  mortoaged  property  are 
authorized  by  the  code. — wowiward  v.  Brown, 
119  Cal.  283,  63  Am.  St.  Bep.  108,  51  Pac.  2, 
542. 


h 


Unauthorized  partial  release  of  mortgaged 
roperty  does  not  discharge  whole  mortgage 
ien.— Woodward  v.  Brown,  119  Cal.  283,  297, 
63  Am.  St.  Bep.  108^  51  Pac.  2,  542. 

Although  Civil  Code,  section  2038,  which 
prescribes  the  manner  in  which  mortgaf^es 
may  be  released,  does  not,  in  terms,  provide 
for  partial  releases,  yet  such  releases  are 
valid.— Woodward  v.  Brown,  119  Cal.  283,  63 
Am.  St.  Bep.  108,  51  Pac.  2,  542. 

A  partial  release  of  mortgage  specified  the 
parts  of  the  property  intended  to  be  released, 
and  after  the  words  of  release  relating  to  the 
lots,  occurred  the  words,  "together  with  the 
debt  thereby  secured,  is  fully  paid,  satisfied, 
and  discharged."  Held,  that  the  words  re- 
lating to  the  release  of  the  debt  did  not  re* 
lease  the  entire  debt,  and  satisfy  the  mort- 
gage.—Woodward  v.  Brown,  119  Cal.  283,  63 
Am.  St.  Bep.  108,  51  Pac.  2,  542. 

Mortgage  cannot  prejudice  grantee  of  right 
of  way  from  mortgagor  by  releasing  other 
portion  of  premises. — Merced  Security  Sav. 
Bank  v.  Simon,  141  CaL  11,  12,  74  Pac.  356. 

Effect  of  release  by  mortgagee  of  mort* 
gaged  premises  to  grantee  of  mortgagor 
on  liability  of  mortgagor  for  mortgage 
debt.    6  Ann.  Cas.  550. 

Effect  of  release  of  parcels  by  mortgagee. 
5  L.  B.  A.  286. 

§  151.    Proceedinga  %o  compel  releaaai  or  sait- 
tef action. 

Where  a  debt  has  been,  in  fact,  paid  and 
satisfied,  a  court  of  equity  will  direct  the  sat- 
isfaction of  record  and  cancellation  by  the 
creditor  of  mortgages  given  as  collateral  se- 
curity for  the  debt,  and  the  delivery  to  the 
debtor  of  the  notes  accompanying  the  mort- 
gage.— ^Cross  T.  Zellerbach,  63  Cal.  623. 

§  162.    AppUcation  of  paymenta  or  credita. 

Mortgagee  releasing  part  of  security  with- 
out consent  of  mortgagor  must  credit  latter 
with  full  value  thereof. — Woodward  v.  Brown, 
119  Cal.  283,  294,  63  Am.  St.  Bep.  108,  51  Pae. 
2,  542. 

Payments  by  mortgap^ee  to  mortgagor  with- 
out direction  as  to  ^eir  application,  must  be 
applied  on  ^ote  due  prior  to  mortgage. — Mosa 
V.  Odell,  141  Cal.  335,  337,  338,  74  Pae.  999. 
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Application  by  mortg^ee,  on  mortgage 
debt,  of  money  received  by  him  on  lure 
insurance  poUcy  procured  for  his  ben- 
fit  by  mortgagor.    9  Ann.  Cae.  66. 

Application  of  rente  and  profita  in  bande 
of  mortgagee  in  poseession.  3  Ann. 
Caa.  1132. 

Inauranee  on  mortgaged  premises,  appli- 
cation of  proceeoB.  118  Am.  St.  Bep. 
968. 


1168.    Entry  of  crediti  on  partial  paymmt. 

A  gave  to  B  a  mortgage  to  secure  six  notes, 
each  for  two  thousand  eight  hundred  ana 
thirty-three  dollars.  After  two  of  these  notes 
had  been  paid,  B  released  the  premises  mort- 

Saged  from  all  but  a  claim  for  six  thousand 
oUars,  in  consideration  of  other  security  be- 
ing given.  Afterward  two  more  of  the  notes 
were  paid.  The  remaining  two  were  not  paid. 
Held,  that  the  six  thousand  dollar  security 
continued  to  exist  for  B's  protection  as  to 
these  unpaid  notes,  and  that  it  was  not  re- 
duced by  the  amount  of  the  third  and  fourth 
notes  paid.-— Guddeback  y.  Detroy,  61  CaL  80* 

§  164.    Entry  of  satiaf  action  of  rooord. 

A  discharge  of  a  mortgage  which  gives  the 
date  of  the  mortgage,  the  parties  thereto,  the 
book,  page,  and  office  where  and  the  time  it 
was  recorded  is  operative,  though  the  mort- 
gaged premises  are  not  correcUy  described 
therein.— Miller  v.  Hicken,  92  Gal.  229,  28  Pac. 
339. 

Liability  of  advanced  member  of  loan  as- 
sociation to  assessment  for  losses  after 
release  of  mortgage.    29  L.  B.  A.  181. 

Bights  of  assignee  as  against  subsequent 
bona  flde  purchasers  or  encumbrancers 
relying  on  apparent  discharge  of  the 
mortgage  by  mortgagee.  15  L.  B.  A. 
(N.  8.)  1025. 


§  156.    Aatliority  to  releaae  or  ontor  aatisf  ac- 
tion. 

Where  one  purporting  to  be  a  guardian  exe- 
cutes a  mortgage  in  her  favor  for  moneys  in 
his  hand  due  her  under  a  wiU,  and  afterward 
enters  satisfaction  of  the  mortgage  in  the 
record,  a  subsequent  mortgagee  from  him  is 
chargeable  with  notice  that  &e  mortgage  has 
not  been  satisfied. — Aldrich  v.  Willis,  55  Gal. 
81,  85. 

A  written  power  of  attorney  "to  satisfy 
mortgages,"  and  to  execute  all  instruments  in 
writing  necessary  therefor,  will  not  authorize 
an  entry  of  satisfaction  of  a  mortgage  until 
the  debt  thereby  secured  is  paid,  nor  avail  a 
subsequent  purchaser  of  the  mortgaged  prem- 
ises as  a  defense  in  case  of  nonpayment  and 
suit  to  foreclose. — Hntchings  v.  Glark,  64  Gal. 
228,  30  Pac.  805. 

In  an  action  to  foreclose  a  mortgage  it  ap- 
peared that  the  note  was  indorsed  in  blank  by 
plaintiff,  and  sent  to  a  bank  for  collection, 


with  instmetion  to  torn  it  over  to  one  B  in 
case  it  was  not  paid  promptly;  that  the  bank 
gave  the  note  to  B,  and  tne  latter  agreed  to 
and  did  take  conveyance  of  land  from  de- 
fendant to  plaintiff,  and  in  eonsideimtioB 
thereof  surrendered  the  note  to  defendant, 
and  satidied  the  mortgage  of  record,  as  plain- 
tiff's attorney  in  fact;  that,  though  B  had  a 
power  of  attorney  from  plaintiff,  it  did  not 
authorize  him  to  satisfy  the  mortgage.  De- 
fendant testified  that,  at  the  time  the  mort- 
gage was  given,  plaintiff  told  him  that  the 
money  for  which  it  was  given  belonged  to 
B;  and  that  plaintiff  wrote  him  that  ne  had 
sent  the  note  to  the  bank  for  collection,  that 
B  was  there,  and  anything  defendant  did  with 
B  plaintiff  would  stand  by;  that  he  stood  by 
anything  B  did  for  him.  Held,  that  the  evi- 
dence justified  a  finding  that  B  had  anthority 
to  satisfy  the  mortgage  as  he  did. — Storeh  v. 
McGain,  85  Gal.  304,  24  Pac.  639. 

There  is  no  statute  requiring  a  power  of  at- 
torney to  release  a  mortgage  to  be  recorded. 
Adams  v.  Hopkins,  144  Gal.  19,  77  Pac.  712. 

Where  a  release  of  a  mortgage  appears  ef 
record,  executed  by  an  attorney  in  fact,  sub- 
sequent purchasers  of  the  mortgage  purchase 
at  their  peril,  though  the  power  of  attorney 
is  not  of  record. — Adams  v.  Hopluua,  144  GaL 
19,  77  Pac.  712. 

Extent  to  which  bondholders  sire  reprs- 
eented  by  trustee  in  release  of  mort- 
gaged property.  16  U  B.  A.  (N.  a) 
1011. 

§  166a.    Effect  of  releaae  or  satisfaction. 

Belease  of  parts  of  mortgaged  premises 
sold  subsequently  is  in  fraud  of  rights  of 
prior  vendee  of  part,  if  mortgagee  had  notice 
of  purchase. — ^Dennis  v.  Burritt,  6  Cal.  670. 

The  entering  of  a  discharge  of  a  mortgage 
by  the  mortgagee  does  not  of  itself  diaeharge 
the  debt,  but  the  security  only.— Sherwood  v. 
Dunbar,  6  Gal.  53. 

Defeasance  subsequent  to  a  deed  will  re- 
late back  to  the  deed  if  pursuant  to  a  con- 
temporaneous agreement. — Lee  v.  Evans^  8 
Gal.  424,  435. 

Entry  of  satisfaction  operates  aa  a  full 
discharge  of  a  mortgage. — BusseU  v.  Mixer, 
39  Gal.  504,  509. 

When  the  owner  of  a  mortgage  SLgreed  to 
assign  it  to  a  third  person,  and  at  his  re- 
quest entered  a  satisiaction  of  record,  both 
supposing  that  it  would  carry  out  their  in- 
tentions, held,  that  equity  would  rdieve 
asainst  the  mistake  and  decree  a  foreeloeure 
of  the  mortgage. — ^Bnssell  y.  Mixer,  42  CaL 
475. 

The  right  given  in  a  mortgage  to  the 
mortgagee  to  declare  all  the  five  notes  se- 
cured to  be  due,  on  default  on  any,  is  not 
taken  away  by  a  satisfaction  put  on  record 
by  direction  of  the  mortgagee,  on  payment 
of  the  first  note;  and.  although  not  entitled 
to  a  decree  against  the  property,  the  mort- 
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ga^ee  may  yet  have,  if  be  elects  to  use  his 
option,  a  personal  decree  against  the  mort- 
gagor on  the  last  three  notes  on  his  failure 
to  pay  the  second. — Beal  ▼.  Stevens,  72  Cal. 
451,  14  Pac.  186. 

Where  a  mortgage  given  in  consideration 
of  the  release  of  a  portion  of  other  mort- 
gaged premises  was  shown  to  be  one  transac- 
tion with  the  release,  the  release  did  not  ab- 
solve defendant  from  liability  on  his  mort- 
gage.—Security  Loan  &  Trust  Co.  v.  Mat- 
tern,  131  Cal.  326,  63  Pae.  482. 

Where  the  proposed  sale  by  the  trustee 
clear  of  all  encumbrances  was  attended  by 
the  executor,  who  was  also  interested  as  co- 
maker on  one  of  the  notes  secured,  it  in  no 
way  infringed  upon  the  rights  of  the  estate, 
even  if  it  be  assumed  that  he  attended  it 
also  in  his  representative  capacity.  The 
release  of  the  mortgage  by  the  voluntary  act 
of  the  mortgagee  would  not  injure,  but 
would  benefit,  the  estate;  and  the  non- 
action of  the  executor  as  such  could  not  mis- 
lead the  mortgagor  or  estop  the  estate  from 
showing  that  the  release  was  not  consented 
to  by  the  estate,  where  it  appears  that  the 
sole  action  taken  by  him  was  for  his  own 
individual  interest,  in  demanding  that  the 
proceeds  of  sale  be  applied  first  to  his  own 
debt. — Crisman  v.  Lanterman,  149  Cal.  647, 
117  Am.  St.  Bep.  167,  87  Pac.  89. 

The  fact  that  the  executors  of  the  mort- 
gagee, in  executing  the  release  of  the 
mortgage,  expressly  reserved  all  rights 
against  the  estate  of  the  deceased  mortgagor 
for  the  unpaid  balance,  did  not  prevent  the 
release  from  being  effective,  and  the  circum- 
stances under  which  it  was  given  estop  the 
executors  of  the  mortgagee  from  denying  that 
the  release  was  executed  as  against  the  pur- 
chaser under  the  deed  of  trust. — Crisman  v. 
Lanterman,  149  Cal.  647,  117  Am.  St.  Bep. 
167,  87  Pac.  89. 


§  156.    BevlTBl  or  reissiie  of  mortgage. 

Where  a  mortgage  is  a  mere  security  for 
the  purchase  money  of  the  property,  the 
debt  is  not  lost  by  the  acceptance  of  a  new 
mortgage  intended  to  supplement  the  old 
one  and  secure  the  same  debt. — Dillon  v. 
Byrne,  5  Cal.  455. 


Where  a  mortgage,  made  by  the  officer  of 
an  association,  has  been  paid  off  and  can- 
celed with  funds  derived  from  a  fraudulent 
sale  of  property  to  the  association,  in  a  suit 
brought  by  the  association  against  such  offi- 
cer to  have  the  sale  declared  void,  to  which 
the  mortgagee  was  a  party,  the  mortgage 
may  be  revived  and  enforced  for  its  benefit 
against  all  the  property  therein  described,  to 
the  extent  of  the  amount  applied  by  such 
officer  to  its  satisfaction,  obtained  from  such 
fraudulent  sale. — Bed  Jacket  Tribe  No.  28  v. 
Oibson,  70  Cal.  128,  12  Pac.  127. 

When  one  mortgage  is  substituted  for  an- 
other, equity  will  keep  first  lUive  when  jus- 
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tice  requires. — Tolman  v.  Smith,  85  Cal.  280, 
289,  24  Pac.  743. 

CivU  Code,  section  1577,  defines  a  mistake 
of  fact  to  be  an  unconscious  ignorance  or 
forgetfulness  of  a  fact,  past  or  present, 
material  to  the  contract.  By  section  1589  a 
voluntary  acceptance  of  the  benefit  of  a 
transaction  is  equivalent  to  a  consent  to  all 
the  obligations  arising  from  it.  Section  2311 
provides  that  ratification  of  a  part  of  an  in- 
divisible transaction  is  a  ratification  of  the 
whole.  Defendant  gave  his  brother  a  power 
of  attorney  authorizing  him  to  make  a  note 
and  execute  a  mortgage  in  defendant's  name, 
but  the  note  so  given  under  the  power  was 
not  paid,  and  thereafter  the  brother  gave  an- 
other note  and  mortgage,  executing  it  on  be- 
half of  himself  and  defendant,  and  the  mort- 
gagee surrendered  the  former  note  and  dis- 
charged the  former  mortgage,  he  and  the 
brother  mistakenly  believing  tnat  the  power 
covered  the  latter  instruments.  Held,  in 
a  suit  by  the  mortgagee  for  foreclosure  of 
the  first  mortgage,  that  he  was'  entitled  to 
such  relief,  equity  having  power  to  rectify 
the  mistake,  and  defendant  not  being  per- 
mitted to  claim  the  benefit  of  the  discharge 
and  at  the  same  time  repudiate  the  second 
mortgage. — White  v.  Stevenson,  144  Cal.  104, 
77  Pac.  828. 

Keeping  alive  mortgage  discharged  or 
released  by  mistake.  28  L.  B.  A. 
(N.  S.)  904. 

Keeping  equitable  mortgage  alive  after 
payment.     1  L.  B.  A.   (N.  S.)   405. 

Bevival  of  discharffed  mortgage  in 
favor  of  assignee  of  equity  of  redemp- 
tion, who  pays  it,  as  against  junior 
Hen.  16  L.  B.  A.  (N.  S.)  470;  47  L. 
B.  A.  (N.  S.)   1190. 

Bevival  of  mortgage  after  conveyance 
from  mortgagor  to  mortgagee,  where 
there  are  intermediate  encumbrances 
on  the  property.  39  L.  B.  A.  (N.  S.) 
834. 

Bevival  of  mortgages  when  satisfied  by 
mistake.  5  Am.  St.  Bep.  703;  58  L. 
B.  A.   788. 

Bevivor  of.     12  Am.  Dec.  222. 

Bight  to  reinstatement  of  mortgage  re- 
leased or  discharged  by  mistake.  58 
L.  B.  A.  788;  26  L.  B.  A.  (N.  S.)  816; 
28  L.  B.  A.  (N.  S.)  825,  904.   N 

§157.    Effect    of    reloase    upon    riglits    of 
third  peESons. 

Where  the  holder  of  one  of  two  notes  se- 
cured by  a  mortgage  entered  a  discharge  of 
the  mortgage  as  Uie  assignee  thereof  and 
took  a  new  security,  the  discbarge  was  valid 
as  to  him,  but  void  as  to  the  holder  of  the 
other  note. — ^Phelan  v.  Olney,  6  Cal.  478. 

Junior  mortgagee  possesses  right  to  extin- 
guish senior  encumbrance;  and,  by  whatever 
mode  he  may  elect  to  exercise  this  right,  it 
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operates  as  a  Batisfaetion  of  the  claim  of 
the  prior  mortgagee,  and  a  release  from  his 
lien. — Garpentier  y.  Brenham,  40  CaL  221. 

Vendee  or  liis  saecessor  in  interest  under 
contract  of  sale,  may  intervene  to  defend 
and  claim  cancellation  of  a  subsequent  mort- 
gage by  vendor,  upon  payment  of  balance  of 
purchase  money. — ^FLsh  y.  Fowlie,  58  CaL 
373. 

On  cancellation  of  conveyance  for  fraud 
plaintiff  is  entitled  to  return  of  purchase 
money,  and,  where  portion  of  it  had  been 
used  to  satisfy  mortgage  on  other  land,  to 
have  lien  and  mortgage  reviewed  in  his 
favor. — Bed  Jacket  Tribe  No.  28  v.  Qibson, 
70  Cal.  128,  131,  12  Pac.  127. 

Where  a  creditor,  after  bringing  suit  to 
foreclose  a  mortgage  assigned  to  him  by  his 
debtor  as  collateral  security  dismisses  the 
suit,  accepts  a  conveyance  of  the  property 
from  the  mortgagor,  and  releases  the  mort- 
gage, the  debtor  may  charge  him  with  the 
amount  of  such  mortgage,  have  it  applied  in 
satisfaction  of  his  debt,  and  recover  the  bal- 
ance, though  the  mortgage  was  without  con- 
sideration as  between  him  and  the  mort- 
gagor, and  the  note  secured  by  it,  and  also 
assigned  as  collateral,  was  not  negotiable. — 
Kelly  v.  Matlock,  85  Gal.  122,  84  Pac.  642. 

A  finding  of  the  ultimate  fact  of  the  ab- 
sence of  the  consent  of  the  estate  of  the  de- 
ceased mortgagor  to  the  release  of  the 
mortgage  was  properly  made  where  an 
agreed  statement  of  facts  set  forth  merely 
evidentiary  matter  from  which  the  ultimate 
fact  might  be  found  either  way. — Grisman  v. 
Lanterman,  149  Gal.  647,  117  Am.  St.  Bep. 
167,  87  Pac.  89. 

§  167a.  BYldence  of  payment  or  satlflf  action. 

In  an  action  by  the  assignee  of  a  mortg^age 
to  foreclose  the  same,  evidence  held  sufficient 
to  show  that  the  mortgagee  was  the  duly 
authorized  agent  of  the  assignee  of  the 
mortgage  to  receive  payments  on  the  note 
by  the  mortgagor.— Cfalifornia  Title  Ins.  ft 
Trust  Go.  V.  Kuehenbeiser,  20  CaL  App.  11, 
127  Pae.  1039. 


Vm.    FOBECLOSUBB  BT  -ESTRY,  POS- 
SESSION AND  NOTICE. 

§158.    In  generaL 

Entry  and  possession  by  the  mortgagee 
under  the  mortgage  cannot  affect  the  nature 
of  his  interest;  it  can  neither  abridge  or  en- 
large that  interest,  or  convert  what  was  pre- 
viously a  security  into  a  seisin  of  the  free- 
hold.—Nagle  V.  Maey,  9  CaL  426. 


>#«Hr'»ii:i 


OF 


FOBEOLOSUBS 

POWEB  OF  BAU5. 

Effect  of  foreclosure  by  taking  pceaes- 
sion  before  all  of  mortgage  debt  dua. 
8  L.  B.  A.  (N.  8.)  343. 


S 189.    Nature  of  remedy. 

A  deed  of  trust,  the  trustee  not  being  tte 
creditor,  but  a  third  party,  given  to  secure 
a  note,  and  authorizing  the  trustee  to  sell  the 
land  at  public  auction,  and  execute  to  the 
purchaser  a  good  and  sufficient  deed  of  the 
same,  upon  default  in  paying  the  note  or  in- 
terest as  it  falls  due,  and  out  of  the  proceeds 
to  satisfy  the  trust  generally,  and  to  render 
the  surplus  to  the  grantor,  etc.,  is  not  a  mort* 
gage  re<miring  judicial  foreclosure  and  sale. 
Koch  V.  Briggs,  14  Cal.  256,  73  Am.  Dee.  651. 

In  a  deed  of  trust  there  can  be  no  for- 
feiture of  the  estate,  and  hence  no  equity,  as 
against  such  forfeiture,  to  foreclose,  as  in 
England.  Nor  would  a  suit  for  decree  and 
sale,  as  under  our  system,  lie  because  such 
suit  could  be  based  only  on  the  contrmet  of 
the  parties,  and  tiie  contract  is,  that  the  tms- 
tee  shall  sell  upon  the  happening  of  a  cer- 
tain event. — ^Eoch  v.  Briggs,  14  CaL  256,  73 
Am.  Dec.  651. 

Belief  in  equity  would  be  limited  to  the 
contract,  and  a  sale  could  only  be  made  by 
enforcing  the  trust. — ^Eoch  v.  Briggs,  14  CaL 
256,  73  Am.  Dec.  651. 

The  two  hundred  and  sixtieth  section  of 
our  Practice  Act  changes  the  common-law 
character  of  mortgages  and  takes  from  the 
mortgagee  all  right  to  the  possession,  eithes 
before  or  after  condition  broken,  and  makes 
the  mortgage  a  mere  lien;  but  this  aeetion 
does  not  prevent  the  owner  from  making  an 
independent  contract  for  the  possession,  or 
from  authorizing  a  sale  of  the  premises,  the 
mortgagee  consenting  thereto,  to  pay  the 
debt. — ^Fogarty  v.  Sawyer,  17  Cal.  589. 

The  possession  of  defendant  as  executrix 
and  as  widow  of  the  «rrantor  in  a  trust  deed 
of  property  covered  thereby  held  consistent 
with  tiie  right  of  the  trustees  to  sell,  and 
not  notice  that  defendant  claimed  any  part 
of  the  property  as  homestead. — ^Weber  ▼.  Me* 
Cleverly,  149  CaL  316,  86  Pac.  706. 

While  a  power  of  sale  is  authorized  in  a 
mortgage  by  the  terms  of  section  2932  of  the 
Civil  Code,  it  is,  by  the  terms  of  section  858 
of  such  code,  "to  be  deemed  a  part  of  the 
security";  it  is  a  mere  incident  or  appurte- 
nance of  the  mortgage  lien,  agreed  upon  by 
the  parties  solely  as  a  means  of  enforcing 
such  lien,  and  can  have  no  vitality  or  foree 
when  the  lien  itself  no  longer  exists. — TMxam. 
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T.  All  Persons,  166  Gal.  707,  L.  B.  A.  1916B, 
1209,  137  Pae.  919. 

Effect  of  foreclosure  bj  taking  posses- 
sion before  all  of  mortgage  debt  is 
due.    3  L.  B.  A.  (K.  S.)  343. 

Foreclosure  by  exercise  of  power  of  sale. 
92  Am.  St.  Bep.  573. 

Power  of  trustee  under  trust  deed  to  re- 
sell property  after  inyalid  first  sale. 
17  Ann.  Gas.  755. 

Beformation  of  mortgage  after  foreclo- 
sure under  power  of  sale.  39  L.  B.  A. 
(N.  B.)  93. 

Bequisites  to  validity  of  sale  under  power. 
8  L.  B.  A.  50. 

Bight  of  mortgagee  to  exercise  power  of 
sale  during  pendency  of  foreclosure,  or 
of  action  for  debt  secured.  2  B.  B.  G. 
841. 

Bight  to  strict  foreclosure  of  a  mort- 
gage.   20  L.  B.  A.  370. 

§160.    Mortgages  wUch  may  1m  foreclosed 
undsr  power  of  salei 

A  deed  of  trust  to  a  third  party  to  secure 
a  note,  and  authorizing  the  trustee  to  sell 
the  land  at  public  auction  and  execute  to  the 
purchaser  a  deed,  on  default  in  the  payment 
of  the  note  as  it  becomes  due,  and  out  of 
the  proceeds  to  satisfy  the  trust  and  render 
the  surplus  to  the  grantor,  does  not  require 
a  judicial  foreclosure,  as  the  trustee  can  pro- 
ceed without  it.— Koch  y.  Briggs,  14  Gal.  256, 
73  Am.  Dec.  651. 

There  is  nothing  in  the  statute  law  pre- 
venting a  mortgagor  from  investing  a  mort- 
gagee with  power  to  sell  on  default  in 
payments,  and  a  sale  fairly  made  in  accord- 
ance with  the  directions  of  the  power  will 
pass  a  good  title  to  the  purchaser  when  com- 
pleted by  a  conveyance. — Fogarty  v.  Sawyer, 
17  Gal.  589. 


of  sale  contained  in  a  mortgage  is  or  is  not 
technically  a  lien  upon  the  land;  that  at  the 
time  defendant  attempted  to  exercise  the 
power  the  debt,  note  and  mortgage  were 
barred,  and  the  mortgagor  was  deceased; 
that  the  lien  of  the  mortgage  was  thereby 
extinguished,  and  the  mortgagee,  as  holder 
of  the  power,  was  without  any  interest  in 
the  land  as  lienholder,  or  at  all,  and  the  in- 
terest, once  coupled  with  it,  had  ceased  to 
exist;  that  it  became  a  naked  power,  which 
terminated  with  the  extinction  of  the  inter- 
est.— Goldwater  v.  Hibernia  Sav.  ft  L.  Soc, 
19  Gal.  App.  511,  126  Pac.  861,  863. 

Does  power  of  sale  in  a  mortgage  or  deed 
of  trust  confer  an  interest  which  pre- 
vents its  revocation  by  death  of  mort- 
gagor.   70  L.  B.  A.  185. 


§  161.    Bxlstenee  of  or  resort  to  otber  reme- 
dies. 

Power  of  sale  contained  in  mortgage  is 
merely  cumulative  remedy,  and  does  not 
affect  the  right  to  foreclose  in  chancery.^ 
Gormerais  v.  Genella,  22  Gal.  116^ 

Where  a  mortgage  contains  a  power  of  sale 
the  mortgagee  has  his  election  either  to  fore- 
close in  chancery  and  obtain  a  judicial  sale 
or  to  sell  under  the  power.— Gormeraia  v. 
Genella,  22  Gal.  116. 

The  trustee  named  in  a  trust  deed  may 
sell  the  property  at  public  auction  under  the 
power  given  in  the  trust  deed,  notwithstand- 
ing the  pendency  of  an  action  to  foreclose 
the  deed  of  trust,  and  he  need  not  first  dis- 
miss the  action. — Mayhall  v.  Eppinger,  137 
GaL  5,  69  Pac.  489. 

Goncurrent  remedies  of  holders  of  mort- 
gage.    73  Am.  St.  Bep.  559. 

Effect  of  bar  of  other  remedies  to  pre- 
vent a  sale  of  property  under  a  power 
in  a  trust  deed  or  mortgage.  13  Ii. 
B.  A.  (N.  S.)  1210. 


g  160a.    Eztingoidimeiitk  roTOcatioD 

Buspensloii  of  power. 


or     §162.    Bestnlnliig  ezerdse  of  power. 


Where,  at  the  time  the  defendant^  at- 
tempted to  execute  a  power  of  sale  in  a 
mortgage,  the  debt,  note  and  mortgage  had 
becpme  barred,  and  the  mortgagor  was  de- 
ceased, the  lien  of  the  mortgage  was  extin- 
guished, and  the  mortgagee,  as  holder  of  the 
power,  was  without  any  Interest  whatever  in 
the  land,  as  lienholder  or  at  all.  Gonse- 
quently  on  well-settled  principles,  the  interest 
once  coupled  with  the  power  had  tnen  ceased  to 
exist,  it  had  become  a  naked  power,  and,  the 
mortgagor  who  made  it  being  dead,  the  power 
had  terminated  with  the  extinction  of  the 
interest. — Goldwater  v.  Hibernia  Sav.  &  Loan 
8oc.,  19  Gal.  App.  511,  126  Pac.  861,  863,  864. 

It  is  held  by  the  supreme  court,  in  its 
order  denying  a  rehearing,  that  the  opinion 
of  the  district  court  of  appeal  is  correct, 
regardless  of  the  question  wnether  a  power 


When  balance  due  on  mortgage  is  uncer- 
tain and  in  dispute,  sale  under  power  may  be 
enjoined  until  account  is  taken  and  amount 
due  ascertained,  and  court  may  control  mode 
of  sale  and  notice  to  be  given,  etc. — More  v. 
Galkins,  85  Gal.  177,  187-190,  24  Pac.  729. 

Plaintiff  executed  his  note,  and  a  trust 
deed  securing  the  note,  to  defendant  E.  The 
deed  authorised  E.,  as  trustee,  to  sell  the 
land  to  pay  the  note,  and  execute  a  deed 
therefor.  After  the  note  was  due,  E.  filed  a 
complaint  alleging  that  such  deed  was  a 
mortgage,  and  that  he  had  never  accepted 
the  trust,  and  praying  a  foreclosure.  There- 
after E.  assigned  the  note  to  defendant  F., 
and,  without  dismissing  such  action,  pro- 
ceeded to  sell  the  property  as  trustee  under 
the  deed.'  Held,  that  the  pendency  of  such 
action  was  not  ground  for  enjoining  the  sale. 
Mayhall  v.  Eppinger,  137  Gal.  5,  69  Pac.  489. 
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An  action  to  enjoin  a  sale  nnder  a  deed  of 
tmsti  after  an  offer  of  payment  and  deposit 
in  bank  of  the  amount  of  the  debt  for  the 
creditor,  and  notice  thereof,  to  the  form  of 
which  offer  and  payment  the  creditor  made 
no  objection,  the  gist  of  which  action  is  that 
the  acts  and  conduct  of  the  defendant  in 
assenting  to  the  proposed  mode  of  payment 
were  done  in  bad  faith,  to  lull  plaintiffs  into 
fancied  security,  with  the  end  in  view  of 
declaring  a  forfeiture  and  forcing  a  sale  of 
plaintiffs'  property,  cannot  be  defeated  on 
the  ground  that  there  was  no  eomplete  legal 
tender  of  the  money  to  the  creditor.  Such 
acts  and  conduct  were  sufficient  to  induce  a 
court  of  equity  to  relieve  against  the  for- 
feiture and  to  compel  the  creditor  to  ac- 
cept in  full  satisfaction  of  his  demand  the 
amount  due  and  payable  on  the  day  when 
the  deposit  was  made,  which  the  plaintiffs 
then  were  and  ever  since  have  been  ready, 
willing,  and  able  to  pay. — McCue  v.  Brad- 
bury, 149  Gal.  108,  84  Pac.  993. 

A  purchaser  for  value  of  property  upon 
which  there  is  an  outlawed  but  unpaid  mort- 
gage may  invoke  the  aid  of  a  court  of  equity 
to  restrain  a  threatened  sale  under  a  power 
of  sale  contained  in  the  mortgage,  without 
tendering  payment  of  the  outlawed  but  un- 

£aid   debt.— ^Idwater   v.   Hibernia  8av.   A 
oan  Soc,  19  Gal.  App.  511, 126  Pac.  861,  863. 

Injunction  against  sale  under  power  in 
mortgage  because  of  overstatement  of 
amount  due.    35  L.  B.  A.  (N.  6.)  909. 

Injunction  to  restrain  sale  of  property 
under  mortgage  or  trust  deed  on 
ground  that  action  on  debt  secured  is 
barred  by  statute  of  limitations.  7 
Ann.  Gas.  189. 

Bight  to  enjoin  sale  under  power  in 
mortgage  against  which  the  statute  of 
limitations  has  run.  6  L.  B.  A.  (N.  S.) 
510. 


§162a. 


PleadingB. 


Plaintiff  had  a  right  to  plead  the  bar  of 
the  statute  of  limitations  aa  a  defense  to  ap- 
pellant's cross-complaint,  in  which  he  sought 
for  a  decree  directing  and  expresslv  author- 
ixing  a  sale  under  the  power,  and  the  ruling 
of  the  court  upon  the  demurrer  to  the  cross- 
complaint  was  undoubtedly  correct. — Gold- 
water  V.  Hibernia  Sav.  &  Loan  Soc,  19  GaL 
App.  511,  126  Pac.  861,  868. 

§163.    Penons    entitled    to     exercise    tlie 
power. 

Where  a  trust  deed  to  secure  a  note  named 
the  payee  of  the  note  as  trustee,  and  author- 
ized him  to  sell  the  land,  the  fact  that  he 
commenced  an  action,  alleging  the  deed  to 
be  a  mortgage,  and  that  he  had  not  accepted 
the  trust,  does  not  estop  him  from  acting  as 
trustee,  and  selling  the  land  as  such. — May- 
hall  V.  Eppinger,  137  GaL  5,  69  Pac.  489. 

Where  the  trustee  authorized  by  a  deed  to 
sell  land  proceeds  to  sell  thereunder,  it  con- 


stitutes an  acceptance  of  the  trust. — Mayhall 
V.  Eppinger,  137  GaL  5,  69  Pac.  489. 

The  fact  that  the  title  to  the  property  is 
vested  in  the  payee  as  well  as  the  power  to 
sell  does  not  affect  his  right  to  sell  the  prop- 
erty under  the  terms  of  the  deed  of  trust. — 
Boberts  v.  True,  7  Gal.  App.  379,  94  Pac.  392. 

The  assignor  of  a  negotiable  note  secured 
by  a  deed  of  trust,  which  passes  the  legal 
title  to  the  trustee  with  power  to  sell  upon 
default  in  payment  upon  the  request  of  the 
payee  "or  his  heirs  or  assigns,'^  is  not  re- 
quired to  record  the  assignment.  The  holder 
of  the  note  is  not  "an  encumbrancer"  to 
whom  a  power  of  sale  is  given,  within  the 
meaning  of  section  858  of  tne  Givil  Code,  re- 
quiring the  acknowledgment  and  record  of 
the  assignment  of  the  money  "secured  to  bo 
paid,"  in  order  to  vest  in  the  assignee  a 
"power  to  sell  real  property"  which  "is  ^livea 
to  a  mortgagee,  or  other  encumbrancer,  in  an 
instrument  hitended  to  secure  the  payment 
of  money." — Stockwell  v.  Barnum,  7  Cal. 
App.  413,  94  Pac.  400. 


§  164.    Time  for 

tatlODB. 


ezerclBe  of  pow«r  and  Umi- 


A  note  for  one  year  provided  that,  if  "not 
paid  at  maturity,  it  is  hereby  renewed  from 
year  to  year  at  tne  option  of  the  holder  until 
paid,  and  during  sucn  year  the  makers  shall 
not  have  the  right  to  pay  the  same."  The 
trustee  in  the  deed  given  to  secure  the  note 
advertised  the  property  for  sale,  and  sold  it 
three  years  and  sixteen  days  after  the  date 
of  the  note.  Held  that,  by  advertising  the 
property  for  sale,  the  payee  treated  the  note 
as  due,  and  exercised  the  option  not  to  re- 
new it,  and  the  sale  was  not  premature.— 
Sacramento  Bank  v.  Gopsey,  133  GaL  663,  85 
Am.  St.  Bep.  242,  66  Pac  8,  205. 

Trustee  under  deed  of  trust  securing 
money  advanced  and  liability  of  creditors  as 
indorsers  may  sell  for  money  advanced  with- 
out waiting  until  notes  indorsed  have  been 
? aid.— Meets  v.  Mohr,  141  Gal.  667,  672,  75 
'ac.  298. 

A  note  which  matured  three  years  after 
its  date  was  secured  by  a  mortgage  which 
provided  that  the  sum  borrowed  should  he 
paid  at  that  time,  with  interest  thereon,  pay- 
able semi-annually.  The  mortgage  also  con- 
tained a  provision  that  upon  default  in  the 
performance  of  such  conditions  the  holder 
of  the  note  might  sell  the  mortgaged  prem- 
ises at  public  auction,  and  out  of  the  pro- 
ceeds of  the  sale  should  "be  entitled  to  retain 
all  sums  then  secured  by  the  deed  (wheth^ 
then  or  thereafter  payable),  including  all 
costs,"  etc.  Default  having  been  made  im 
the  payment  of  interest  before  the  date  of 
the  maturity  of  the  note,  the  holder  sold  the 
premises  under  the  power  contained  in  the 
mortgage.  Held,  that  the  exercise  of  such 
power  of  sale  did  not  have  the  eff<eet  to 
accelerate  the  time  of  maturity  of  any  bal- 
ance on  the  debt  remaining  unpaid  after  the 
proceeds  of  the  sale  were  applied  thereoo; 
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that  the  application  of  the  proceeds  was  a 
mere  payment  upon  the  debt,  authorized  to 
be  made  before  its  maturity;  and  that  any 
ui\paid  balance  did  not  mature  until  the  date 
fixed  by  the  note  and  mortgage  for  its  matu- 
rity, and  that  until  such  time  the  statute  of 
limitations  did  not  commence  to  run  against 
the  balance. — Hall  v.  Jameson,  151  Cal.  606, 
121  Am.  St.  Bep.  137,  12  L.  B.  A.  (N.  S.) 
1190,  91  Pae.  518. 

A  power  of  sale  contained  in  a  mortgage 
terminates  with  the  extinguishment  of  the 
mortgage  lien,  and  an  attempted  sale  under 
the  power  after  the  debt  and  mortgage  has 
become  barred  by  the  statute  of  limitations 
is  ineffectual  for  any  purpose,  and  the  pur- 
chaser acquires  no  interest  in  the  property.^ 
Faxon  t.  All  Persons,  166  CaL  707,  U  B.  A. 
1916B,  1209,  137  Pac.  919. 

If  the  indebtedness  is  unpaid,  the  trustee 
has  the  right  to  sell  the  property  to  pay  the 
debt,  leaving  no  right  of  redemption  in 
the  trustor,  unless  the  debt  is  paid  before 
sale.  The  statute  of  limitations  is  inappli- 
cable to  bar  the  right  of  sale  to  pay  the 
debt. — Boberts  t.  True,  7  Cal  App.  379,  94 
Pae.  392. 

So  long  as  the  legal  title  remains  in  the 
trustee,  he  cannot  enforce  an  oral  agreement, 
after  surrender  of  the  note,  and  marginal 
entry  of  satisfaction  on  the  deed  of  trust, 
by  which  the  trustor  was  to  reconyey  the 
title  to  him,  and  he  was  to  grant  a  three 
•ears'  lease  to  the  debtor,  which  he  executed. 
Boberts  t.  True,  7  Gal.  App.  379,  94  Pac. 
«592. 

Where,  at  the  time  of  the  transfer  of  the 
note  secured  by  the  deed  of  trust,  the  debtor 
was  in  default  in  the  payment  of  interest 
on  the  note,  and  an  option  was  given  to  the 
holder  of  the  note  to  declare  the  whole  sum 
due  for  nonpayment  of  interest,  the  trans- 
feree of  the  note  may  exercise  such  option 
for  previous  defaults,  and  request  a  sale  by 
the  trustee  for  the  entire  amount  of  the  note, 
etockwell  y.  Bamum,  7  CaL  App.  413,  94  Pae. 
400. 

Under  section  2911,  Ciyil  Code,  the  lien  of 
a  mortgage  is  extinguished  by  the  lapse  of 
time  that  will  bar  an  action  upon  the  prin- 
cipal obligation. — Ooldwater  t.  Hibernia 
Savings  &  Loan  Soc,  19  Cal.  App.  511,  126 
Pac.  861,  863. 

A  power  of  sale,  being  but  a  lien  upon 
the  property  affected  by  the  power,  is  ex- 
tinguished by  the  barring,  by  the  statute  of 
limitations,  of  an  action  upon  the  debt  to 
secure  the  payment  of  which  it  was  given.^ 
Ooldwater  v.  Hibernia  Sav.  &  Loan  Soc,  19 
Cal.  App.  511,  126  Pae.  861,  863. 

Since  by  the  express  terms  of  section 
2911  of  the  Civil  Code,  "a  lien  is  extingniahed 
by  the  lapse  of  the  time  within  which,  under 
the  provisions  of  the  Code  of  Civil  Procedure. 
an  action  can  be  brought  upon  the  principal 
obligation,"  where  the  mortgage  oebt  and 
the  note  seeored  thereby  are  forever  barred 


and  extinguished,  the  lien  of  the  mortgage  ia 
extinguished,  and  the  power  of  sale  contained 
therein,  which  is  deemed  a  "part  of  the  se- 
curity" for  the  same  debt,  and  in  the  nature 
of  a  lien  thereon,  is  likewise  extinguished. — 
Ooldwater  v.  Hibernia  Sav.  A  L.  Soc,  19  CaL 
App.  511,  126  Pac.  861,  863. 

§165.    Notice  of  nla. 

Sale  without  notice  is  not  void,  if  aequi- 
esced  in  by  mortgagor. — Van  Valkenburgh  y. 
Mcaoud,  21  Cal.  330. 

Ai  a  general  rule  notice  of  sale  ia  required 
to  sustain  sale  under  a  power  in  ^mortgage. 
Simson  v.  Eckstein,  22  CaL  580. 

Necessity  of  notice  b^  mortgagee  to 
mortgagor  of  intention  to  exercise 
power  of  sale  in  mortgage.  11  Ann. 
Caa.  170. 

§  166.    OoDdnct  of  tale  and  temis  and  condl- 
tlona  in  genaral. 

A  sale  under  a  power  in  a  mortgage  is  not 
invalid  because  the  mortgagee,  who  is  ap- 
pointed attorney  to  make  the  sale,  employs 
an  auctioneer  to  make  it. — ^Fogarty  t.  Saw- 
yer, 23  Cal.  570. 

In  a  sale  under  a  power  conferred  by  a 
deed  of  trust,  it  is  permissible  for  the  trus- 
tee to  avail  herself  of  Uie  services  of  an 
auctioneer. — Kennedy  v.  Dunn,  58  Cal.  339. 

Where  trustees  in  a  trust  deed  are  required 
to  sell  for  cash,  a  sale  to  one  with  whom  it 
is  agreed  that  no  cash  shall  be  paid,  and 
that  he  wiU  hold  subject  to  the  direction  of 
the  trustees,  is  fraudulent,  and  will  be  set 
aside  at  the  instance  of  a  oeneflciary.^Scott 
▼.  Sierra  Lumber  Co.,  67  Cal.  71,  7  Pac.  131. 

The  provision  in  the  deed  of  trust  for 
minimum  prices"  was  inserted  for  the  bene- 
fit of  the  creditors  secured,  and  is  a  restric- 
tion upon  the  right  of  the  land  company  to 
sell  at  pricea  to  be  fixed  by  it  according  to 
its  pleasure.  Such  right,  however,  is  to  be 
read  with  its  covenant  to  use  reasonable  dili- 
gence to  make  sales,  and  in  the  light  of  the 
general  purposes  of  the  trust  aj|[reement;  and 
cannot  be  construed  as  an  arbitrary  and  un- 
fettered power  to  fix  prices  which  would 
make  sales  impossible,  and  indefinitely  pre- 
vent the  accomplishment  of  the  purposes  of 
the  trust. — Earle  v.  Sunnyside  Land  Co.,  150 
Cal.  214,  88  Pac.  920. 

Where  the  deed  of  trust  expressly  stipu- 
lated the  right  to  retain  out  of  the  proceeds 
of  the  sale  the  fee  of  the  auctioneer,  and 
also  that  of  the  attorney  for  the  trustees, 
such  fees  are  not  allowed  by  way  of  pen- 
alty, but  by  way  of  reimbursement  for  actual 
expenses  incurred  in  the  execution  of  the 
trust. — Continental  Building  &  Loan  Asan. 
▼.  light,  6  Cal.  App.  684,  92  Pac.  1034. 

The  trustee  was  under  no  duty  to  make 
other  effort  to  procure  bidders  than  to  ad- 
vertise its  aale  in  the  manner  required  by 
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the  deed  of  tinst. — StoekweH  T.  Barnumi  7 
CaL  App.  413,  94  Pae.  400. 

The  faet  that  the  amount  of  the  debt  for 
which  the  property  was  sold  was  only  two- 
thirds  of  the  Talue  of  the  property  does  not 
disclose  such  ^oss  inadequacy  as  would 
affect  the  yalidity  of  the  sale,  where  there 
was  no  unfairness  on  the  part  of  the  trustee, 
who  was  bound  to  make  the  sale  to  the  high- 
est bidder,  under  the  terms  of  the  deed  of 
trust.— ^tockwell  y.  Bamum,  7  CaL  App.  413, 
94  Pae.  400. 

Where  the  creditor  was  not  at  the  sale,  but 
had  notified  the  trustee  of  the  amount  of  her 
bid,  and  requested  the  trustee  to  appoint 
some  one  to  bid  for  her,  and  the  trustee  ap- 
pointed one  of  its  officers  to  make  the  bid 
for  her,  the  validity  of  the  sale  to  the  cred- 
itor was  not  impaired  thereby.— Stockwell  y. 
Bamum,  7  CaL  App.  413,  94  Pae.  400. 

Proper  place  of  sale  under  mortgage  con- 
taining power  of  sale  ''at  courthouse," 
where  courthouse  is  removed  or  de- 
stroyed or  there  is  more  than  one.  11 
Ann.  Gas.  166. 

§167.    ParaoDS  who  maj  pmdisss  sad  bids. 

A  mortgagee  selling  under  a  power  con- 
tained in  a  mortgage,  and  purchasing  indi- 
rectly by  having  the  premises  bid  in  for  him- 
self, takes  the  legal  title,  but  cannot  hold 
against  the  mortgagor's  bUl  to  set  aside  the 
sale  or  to  redeem,  if  filed  within  a  reasonable 
time  after  he  is  apprised  of  the  sale.  8uch 
sale  is  voidable,  but  not  void. — ^Blockley  v. 
Fowler,  21  Gal.  326,  82  Am.  Dec.  747. 

That  the  purchaser  at  the  sale  under  a 
deed  of  trust  was  the  trustee's  attorney  does 
not  vitiate  the  sale,  where  the  trustee  was 
one  of  the  cestuis  que  trustent,  and  they  by 
the  terms  of  the  deed,  were  authorized  to 
purchase. — Kennedy  v.  Dunn,  58  Gal.  339. 

A  sale  of  property  by  trustees  in  a  trust 
deed  to  a  bank,  of  which  such  trustees  were 
stockholders  and  directors,  is  not  a  sale  to 
themselves,  the  bank  being  essentially  an  en- 
tity acting  for  itself.— Gopsey  v.  Sacramento 
Bank,  138  GaL  659,  85  Am.  St.  Bep.  238,  66 
Pae  7. 

Though  the  trustees  in  a  trust  deed  are 
stockholders  and  directors  of  a  bank,  such 
bank  is  not  thereby  precluded  from  bidding 
in  such  property  at  a  sale  on  condition  broken, 
since  it  occupies  no  fiduciary  relation  in  the 
transaction.— Gopsey  v.  Sacramento  Bank,  133 
GaL  659,  85  Am.  St.  Bep.  238,  66  Pae.  7. 

Though  equity  forbids  trustees  dealing  with 
trust  property  in  any  way  looking  toward 
their  own  private  advancement,  a  sale  by  a 
mortgagee — vested  with  power  to  sell  for 
breach  of  condition — ^to  himself  is  not  void 
but  voidable  only. — Gopsey  v.  Sacramento 
Bank,  133  Gal.  659,  85  Am.  St.  Bep.  238,  66 
Pae.  7. 

Where  a  note  to  a  bank  is  secured  by  trust 
deed  executed  to  stockholders  and  directors 


of  the  bank  as  trustees,  and  at  the  sale 
under  the  deed  the  bank  is  purchaser,  the  sale 
is  not  void  for  those  reasons. — Sacramento 
Bank  v.  Gopsey,  133  GaL  663,  85  Am.  St.  Bep. 
242,  66  Pae.  8,  205. 


§168.    SetUng  aside  sslss. 

Where,  at  a  sale  under  a  power  contained 
in  a  mortgage,  the  mortgagee  becomes  the 
purchaser  indirectly  by  having  the  mortgaged 
premises  bid  in  for  himself,  such  sale  is  not 
therefore  void,  but  only  voidable  on  the  ap- 
plication in  equity  of  the  mortragor.  The 
legal  title  passes  by  the  sale. — -Bloekley  v. 
Fowler,  21  Gal.  326,  82  Am.  Dec.  747. 

Mere  inadequacy  of  price,  at  a  sale  under  a 
mortgage  or  trust  deed,  will  not  affect  the 
validity  of  the  sale,  nor  afford  ffronnds  for 
Betting  it  aside,  in  the  absence  of  fraud,  un^ 
fairness,  or  irregularity. — ^Kennedy  v.  Dunn, 
58  Gal.  389. 

Where  a  party  who  has  executed  a  deed  of 
trust  containing  a  power  of  sale  is  present  at 
the  sale,  and  announces  that  the  deed  is  in- 
valid, and  that  any  party  purchasing  will 
take  nothing  thereby,  such  party  cannot  com- 
plain of  inadequacy  of  the  purchasing  price 
as  grounds  for  setting  aside  the  sale. — ^Ken- 
nedy v.  Dunn,  58  GaL  339. 

Powers  of  sale  under  trust  deeds  or  mort- 
gages will  be  strictly  construed,  and  the  acta 
of  the  trustees  in  contravention  of  the  trust 
are  void;  but  it  does  not  follow  that  any  sale 
made  under  such  a  power  is  void,  or  even 
voidable,  because  made  for  an  amount  greater 
than  the  secured  debt,  where  no  bad  f  luth  ap- 
pears; but  the  remedy  of  the  debtor  is  by  an 
action  to  recover  the  surplus,  and  not  by  aa 
action  to  set  aside  the  sale,  in  the  absence  of 
proof  of  fraud,  or  that  the  property  or  the 
rights  of  the  mortgagor  were  injuriously  af- 
fected, or"  that  bidders  were  deterred  from 
attending  the  sale. — Savings  ft  Loan  Sec  v. 
Burnett,  106  GaL  514,  39  Pae.  922. 

A  sale  made  under  power  in  a  mortgage  or 
trust  deed  is  valid,  thoush  for  an  amount 
greater  than  the  secured  debt,  if  there  is  no 
proof  of  fraud,  or  that  the  rights  of  the  mort- 

§agor  were  injuriously  affected,  or  that  faid- 
ers  were  deterred  from  attending  the  sale.^* 
Savings  &  Loan  Soc  v.  Burnett,  106  CaL  Sli^ 
39  Pae.  922. 

Where  a  bill  in  proceedings  to  set  aside  a 
sale  of  property  by  trustees  in  a  trust  deed  to 
a  bank  in  which  they  were  stockholders  and 
directors  contains  no  allegation  of  inadequate 
consideration,  the  sale  will  not  be  disturbed. — 
Gopsey  v.  Sacramento  Bank,  133  Cal.  659,  85 
Am.  St.  Bep.  238,  66  Pae.  7. 

Where  the  trustees  in  a  trust  deed  sell 
the  property  to  a  bank  in  which  they  are 
stockholders  and  directors,  and  the  grantor  in 
the  deed  sues  to  set  aside  the  sale  as  void  <m 
the  ground  that  it  was  a  sale  by  the  trustees 
to  themselves,  some  injury  to  the  eomi 
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must  be  averred. — Coptej  ▼.  Sacramento  Bank, 
66  Pae.  204. 

The  tmeteea  in  a  deed  of  tnist  to  seeure 
a  debt,  who  were  apparently  not  interested  in 
the  debt  at  the  time  of  the  execution  of  the 
deed,  subsequently,  without  the  knowledge  or 
consent  of  the  grantors,  became  shareholders 
and  directors  in  a  corporation  which  there- 
after purchased  the  debt.  The  corporation 
then  had  the  property  sold  by  the  trustees, 
bouffht  it  in,  and  sold  it  again  at  a  profit. 
Held,  that  the  sale  was  Toidable  at  the  mere 
instance  of  the  grantor,  or  if  affirmed  by 
him,  he  was  entitled  to  an  accounting  for  the 
profits  of  the  resale,  and  to  credit  therefor  as 
of  the  time  of  the  resale. — Herbert  Craft  Co. 
▼.  Brian,  6  Cal.  Unrep.  923,  68  Pac.  1020. 

A  sale  by  trustees  in  a  deed  of  trust  to  the 
corporation  holder  of  the  note  secured  is  not 
void  merely  because  the  trustees  are  stock- 
holders and  directors  in  the  corporation,  the 
deed  expressly  authorizing  a  holder  of  the 
note  to  purchase. — ^Herbert  Kraft  Co.  ▼.  Bryan, 
140  Cal.  73,  73  Pac.  745. 

Where  a  mortgagee  under  a  deed  of  trust, 
knowing  that  there  has  been  no  default  in 
the  payment  of  interest,  declared  the  prin- 
cipal and  interest  due,  and  caused  the  trustee 
to  make  a  sale  under  the  power  by  falsely 
informing  him  that  the  payer  was  in  default, 
and  the  mortgagee  himself  bought  the  prop- 
erty at  the  trustee's  sale,  and  the  owners  of 
the  property  were  not  informed  of  the  sale  or 
of  the  notice  given  thereof,  and  had  no  knowl. 
edge  of  it,  these  faets  establish  the  proposi- 
tion that  the  sale  and  the  deed  were  procured 
by  fraud,  and  are  sufficient  to  let  in  proof 
of  the  falsity  of  the  recital  in  the  deed  of 
the  trustee,  and  set  aside  the  sale  made  bv 
him. — Jose  Bealty  Co.  y.  Pavlieevioh,  164  Cal. 
613,  130  Pac.  15. 

Necessity  for  salee  under  powers  to  be  for 
reasonable  price.    103  Am.  8t.  Bep.  51. 

§  169.    WaiTer  of  light  to  object  to  sale. 

From  lapse  of  time  and  aequiescenee  in  the 
possession  of  the  purchaser,  the  regularity 
of  a  sale  under  a  power  may  be  inferred,  and 
a  presumption  indulged  that  due  notice  there- 
of as  required  by  the  power  was  given. — 
Simson  v.  Eckstein,  22  Cal.  580. 

Acceptance  by  mortgagor  of  proceeds  of 
sale,  made  under  power  contained  in  the  mort- 
gage, is  a  waiver  bv  him  of  all  objections  to 
the  sale  and  a  ratification  of  the  acts  of  the 
mortgagee — the  donee  of  the  power — ^in  rela- 
tion to  the  sale  and  conveyance  which  estops 
him  from  contesting  their  validity. — Simson 
v.  Eckstein,  22  Cal.  580. 

§  170.    Title  and  rigttm  of  pnrrliMor. 

A  conveyance  to  one  in  trust,  to  rent  or  sell 
the  property,  and  apply  the  proceeds  toward 
the  payment  of  a  debt  of  the  grantor,  eonveys 
the  fee,  and  the  trustee  has  power  to  convey 
the  legal  title. — ^Thompson  v.  McKay,  41  CaL 
221. 


When  property  is  conveyed  to  a  trustee  to 
rent  and  sell,  and  apply  the  proceeds  to  the 
payment  of  a  debt  of  the  grantor,  a  bona  fide 
purchaser  at  the  trust  sue  acquires  a  good 
title,  even  if  the  trustee,  before  the  sale,  had 
received  sufficient  money  from  the  rents  to 
pay  the  trust  debt. — Thompoon  v.  McKay,  41 
Cal.  221. 

The  purchaser  at  a  sale  under  a  deed  of 
trust  of  land  which  is  subject  to  the  apparent 
lien  of  a  mortgage  given  to  secure  a  promis- 
sory note  is  a  successor  in  interest  of  the 
mortgagor,  and  as  sudi  may  assert  all  of 
the  latter's  equities  against  the  mortgagee  or 
his  assignee,  and  may  maintain  an  action 
against  an  assignee  for  value  of  the  mort- 
gage to  cancel  the  same  for  the  failure  of 
the  consideration  for  which  it  was  given,  not- 
withstanding the  assignee  may  have  taken 
the  mortgage  without  actual  knowledge  of 
the  failure  of  the  consideration  as  between 
the  original  parties. — Briggs  v.  Crawford,  162 
CaL  IM,  121  Pac.  381. 

In  an  action  by  the  purchaser  to  enforce  his 
title  acquired  under  the  deed  of  trust,  the 
declaration  of  homestead  declared  by  the  de- 
ceased husband  in  his  lifetime,  which  was  duly 
executed,  acknowledged  and  recorded,  was  ad- 
missible, upon  foundation  laid  by  proof  of 
every  fact  essential  to  the  existence  of  the 
right  evidenced  thereby.— Stockton  Savings 
&  Loan  Society  v.  Saddlemire,  3  Cal.  App.  525, 
86  Pac.  723. 

Where  the  title  to  premises  was  Tested  in 
S.  when  she  executed  a  trust  deed  thereof,  the 
deed  executed  by  the  trustees,  under  the 
trust,  vested  title  in  the  purchaser.— Stockton 
Savings  &  Loan  Soc.  v.  Saddlemire,  3  CaL  App. 
525,  86  Pae.  723. 

§  171.    Oonyeoranee  to  poxdiaaer. 

Authority  to  a  trustee  or  mortgagee  to  exe- 
cute a  conveyance  to  a  purchaser  is  necessar- 
ily incident  to  a  power  of  sale. — ^Fogarty  ▼• 
Sawyer,  17  Cal.  589. 

A  recital  in  deed  executed  by  mortgagee  in 
pursuance  of  power  of  sale  conferred  upon  him 
in  the  mortgage  binds  the  mortgagor  equally 
as  if  the  deed  were  executed  by  him  in  person. 
Simson  v.  Eckstein,  22  CaL  580. 

Conveyance  under  power  of  sale  in  name  of 
mortgagee  is  void,  and  does  not  extinguish 
mortgage  debt. — Alpers  v.  Brown,  60  Cal.  447. 

The  execution,  by  a  trustee  under  a  trust 
deed,  of  a  defective  conveyanee,  does  not  ex- 
haust the  trustee's  power,  but  the  trust  con- 
tinues until  he  has  executed  a  valid  convey- 
ance of  all  his  title. — Balfour-Guthrie  Inv.  Co. 
T.  Woodworth,  124  Cal.  169,  56  Pac.  891. 

Where  a  trust  deed  expressly  stipulates  that 
the  recitals  in  the  deed  as  to  default  and  pub- 
lication shall  be  conclusive  proof  that  the  con- 
ditions on  which  the  trustee  is  authorized  to 
■ell  have  been  complied  with,  and  that  the 
deed,  with  such  recitals,  shall  be  conelnaive 


6376 


HOBT0AGES,  DC,  IS  17^175. 


against  tbe  party  of  the  first  part,  and  a  deed 
given  by  the  trnatae  reeitea  compliance  with 
•neh  conditiona,  no  qnestion  can  arise,  in  an 
action  at  law  inyolTing  the  legal  title  con- 
Teyed  by  the  trustee's  deed,  as  to  whether 
the  conditions  had  been  in  fact  complied  with. 
Mersf elder  y.  Spring,  139  CaL  593,  73  Pac.  452. 

That  a  recital  in  a  trust  deed  proTiding 
that,  if  the  interest  was  not  so  paid,  the 
payee  might  declare  the  whole  sum  due,  of 
which  declaration  the  maker  waived  noUee, 
is  conclusive,  where  the  deed  of  trust  em- 
powers the  trustee  to  make  it,  in  the  absence 
of  fraud,  of  which  the  purchaser  at  the  trus- 
tee's sale  had  notice,  appears  to  be  settled 
by  the  decisions  of  this  state. — Jose  Bealty 
Co.  T.  Pavlicevich,  164  Gal.  618,  130  Pac.  15. 

§  172.    0eflcieiic7  and  persoiial  liability. 

Code  of  Civil  Procedure,  section  726,  pro- 
vides that  there  can  be  but  one  action  for  the 
recovery  of  any  debt  secured  by  mortgage  on 
hand,  that  the  judgment  may  direct  a  s^e  of 
the  property,  and  that,  if  the  proceeds  are  in- 
suiBcient,  a  judgment  may  be  docketed  for  any 
balance.  Held  to  apply  only  to  actions  to  re- 
cover debts  secured  by  mortgage  on  land 
situated  in  California;  and  where  the  holder 
of  a  note  executed  by  a  resident  of  California, 
and  secured  by  mortgage  on  land  in  another 
■tate,  forecloses  the  mortgage  by  publication, 
and  bids  in  the  property  for  only  a  part  of 
the  debt,  he  may  afterward  bring  a  personal 
action  in  California  against  the  maker  of  the 
note  for  the  balance  due  thereon. — ^Felton  y. 
West,  102  Cal.  266,  36  Pac.  676. 

Where  a  note  is  secured  by  a  trust  deed,  and 
on  breach  of  condition  the  land  is  sold,  and 
proceeds,  less  costs,  applied  on  the  note,  the 
holder  of  the  note  may  recover  any  balance 
unpaid  from  the  maker,  by  suit. — Sacramento 
Bank  v.  Copsey,  133  CaL  663,  85  Am.  St.  Bep. 
242,  66  Pac.  8,  205. 

A  deed  of  trust  to  secure  a  debt,  with  power 
of  sale  to  be  exercised  after  breach,  of  the 
obligation  for  which  it  is  given  to  secure,  is, 
in  effect,  only  a  mortgage  with  power  of  sale, 
such  as  is  authorized  by  Civil  Code,  section 
2932,  and  is  within  the  policy  of  Code  of  Civil 
Procedure,  section  726,  providing  that  only 
one  action  can  be  maintained  to  enforce  any 
debt  or  right  secured  by  a  mortgage,  and  that 
such  action  shall  be  the  one  therein  prescribed, 
which  contemplates  a  sale  and  exhausting  of 
the  security  before  any  personal  judgment  can 
be  rendered. — Herbert  Craft  Co.  v.  Brian,  6 
Cal.  Unrep.  923,  68  Pac.  1020. 

After  sale  under  trust  deed,  action  may  be 
maintained  for  any  unsatisfied  balance  of  the 
indebtedness  unless  otherwise  stipulated  in  the 
deed. — Herbert  Kraft  Co.  y.  Bryan,  140  Cal. 
73,  80,  73  Pac.  745. 

Query,  whether  action  can  be  maintained  on 
debt  secured  by  trust  deed,  before  sale  under 
the  deed.— Herbert  Kraft  Co.  y.  Bryan,  140 
Cal.  73,  80,  81,  73  Pae.  745. 


Where  a  deed  of  trust  to  secure  a  note  aiip- 
ulated  that  upon  a  sale  under  the  trust  the  re- 
citals in  the  trustees'  deed  to  the  purchaser  aa 
to  any  facts  affecting  the  regularity  or  valid- 
ity of  the  sale  shall  be  conclusive,  the  eoart, 
in  an  action  to  recover  a  deficiency  upon  the 
note  aecured,  properly  admitted  the  latter 
deed  in  evidence  of  the  prerequisites  to  a 
valid  sale. — Continental  Building  ft  Loan 
Assn.  y.  Light,  6  Cal.  App.  684^  92  P)ac  1034. 

S  173w    Proceedi  and  anipliUL 

Trustee  selling  under  trust  deed  or  absolute 
assignment  to  pay  debt  of  grantor  must  ac- 
count for  surplus  proceeds  less  advances,  and 
a  reasonable  compensation. — ^Baynor  y.  Lyons, 
37  Cal.  452. 

Application  of  proceeds  does  not  concern 
purchaser  from  trustee  under  power  of  sale. — 
Thompson  v.  McKay,  41  Cal.  221. 

Beneficiary  only  is  concerned  in  application 
of  proceeds  of  sale  by  trustees. — ^Thompson  v. 
McKay,  41  CaL  221. 

i  174.    Seylew  of  proceedings. 

Where  sale  was  irregularly  made  under 
power  contained  in  a  mortgage,  and  the  bill 
filed  by  the  mortgagor  did  not  ask  to  have  it 
set  aside,  such  sale  must  stand. — ^Benham  v. 
Bowe,  2  CaL  387,  56  Am.  Dec.  342. 

In  a  proceeding  to  set  aside  foreclosure  sale 
on  a  showing  promptly  made,  it  appeared  that 
the  prdoerty  had  brought  a  very  inadequate 
price;  that  the  deputy  having  the  matter  in 
charge  had  been  asked  to  bid  for  the  mort- 
gagee in  the  hitter's  absence,  but  had  neglected 
to  do  so;  that  the  mortgagee's  intention  to 
bid  was  known  to  the  purchaser;  and  that  the 
mortgagee  could  not  collect  any  of  the  defi- 
ciency from  the  mortgagor.  Held,  that  the 
court  might  properly  set  aside  the  sale.— 
Haynes  v.  Backman,  3  Cal.  Unrep.  710,  31  Pac 
746. 

§  175.    Operation  and  effect 

In  the  absence  of  all  knowledge,  actual  or 
constructive,  that  a  trustee  in  a  trust  deed  pur- 
porting to  deal  with  his  own  property  is  in 
fact  a  trustee,  a  purchaser  is  not  affected  with 
the  equities  of  the  cestui. — Carey  v.  Brown, 
62  Cal.  373. 

A  deed  of  trust  given  to  secure  a  debt  pro- 
vided that  the  recitdls  contained  in  the  deed 
to  be  given  to  the  purchaser  at  the  sale  under 
the  power  should  be  conclusive  evidence  of 
the  default,  of  the  right  to  sell,  and  of  the 
regularity  of  the  sale.  Held,  that  the  grantor 
was  concluded  by  this  stipulation  as  against 
one  purchasing  at  the  sale  and  relying  on  it. — 
Carey  v.  Brown,  62  Cal.  37». 

The  recitals  in  a  deed  made  by  trostees  to 
the  purchaser  at  a  sale  under  the  power  con- 
tained in  a  deed  of  trust  are  prima  facie  evi- 
dence in  ejectment  that  the  power  peimittsd 
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a  purchase  by  the  ereditor  to  seenre  whom 
the  power  was  given,  even  though  the  deed  of 
trust  failed  to  provide  that  such  recitals 
should  be  prima  facie  evidence. — Savings  & 
Loan  Soe.  v.  Deering,  66  Gal.  281,  6  Pae.  353. 

§176.    Wrongfnl  foredorare. 

If  owner  who  it  indebted  to  another  make  a 
conveyance  to  a  third  person  to  secure  the 
debt,  in  such  case,  if  the  debt  is  satisfied  be- 
fore a  sale  and  conveyance  made  by  the 
trustee  in  pursuance  of  the  terms  of  the  trust, 
equity  will  compel  the  trustee  to  make  a  con- 
veyance to  the  cestui  que  trust  or  his  assigns, 
upon  the  payment  of  the  amount  due  the 
trustee  for  his  services  and  expenaea. — Tyler 
V.  Granger,  48  Gal.  259. 

If  trust  is  satisfied  before  sale  and  convey- 
ance under  a  trust  deed  it  is  the  duty  of  the 
trustee  to  reeonvey  the  title;  if  he  fails  or  re- 
fuses, equity  will  compel  him;  or  it  will,  in 
any  case,  undertake  the  supervision  of  the 
execution  of  the  trust. — ^Bostwick  v.  McEvoy, 
62  GaL  496,  9>0. 


X    FOBECLOSUBB  BT  AOTIOK. 

As  to  foreclosure  of  railroad  mortgage.    See 
Bailroads*  vn. 

Abatement  of  foredosnre  suit  by  death  of 
party.    See  AlMtemoit  and  BeviTil,  §  74. 

Foreclosure  of  mortgage  as  avoiding  insur- 
ance.   See  Inaoraiica,  §  87. 

Bight  to  join  suit  for  foreclosure  and  suit  on 
note  secured.    See  Action,  §60. 

Bight  to  jury  trial  in  action  to  foreclose  mort- 
gage.   See  Jury,  §  14. 

Foreclosure  of  subsequent,  effect  of  upon 
prior.    80  Am.  Dec.  714. 

Beformation  of  mortgage  after  foreclos- 
ure.    39  L.  B.  A.  (N.  S.)  90. 

Waiver  of  junior  lien  by  failure  to  assert 
it,  in  foreclosure  proceedings.  68 
L.  B.  A.  323. 


A.     NATUBE  AND  FOBM  OF  BEMBDY. 
§  177.    Nature  and  object  In  genanl. 

Foreclosure  of  a  mortgage  is  not  an  action 
for  the  recovery  of  lands. — Emerie  t.  Tama, 
6  Gal.  155, 156. 

Proceedings  for  the  foreclosure  of  mort- 
gages, in  the  sense  in  which  the  terms  are  used 
in  England,  and  in  several  of  the  states  by 
which  the  mortgagor,  after  default,  is  called 
upon  to  repay  the  loan  by  a  specified  day,  or 
be  forever  barred  of  his  equity  of  redemption, 
are  unknown  to  our  law.  The  owner  of  the 
mortgage  in  this  state  can  in  no  case  become 
the  owner  of  the  mortgaged  premises,  except 
by  purchase  upon  sale  under  judicial  decree 
consummated  by  conveyance. — McMillan  v. 
Richards,  9  Gal.  365,  70  Am.  Dec  655; 
Goodenow  v.  Ewer,  16  Gal.  461,  76  Am«  Dee. 
540. 


The  object  of  the  suit  to  fordose  a  mort- 
gage, under  our  law,  is  to  obtain  the  sale  of 
the  estate,  which  the  mortgagor  held  at  the 
time  he  executed  the  mortgage,  and  the  appli- 
cation of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  demand  for  the  security  of  which 
the  mortgage  was  given.— San  Francisco  v. 
Lawton,  18  Gal.  465,  79  Am.  Dec.  187. 

Foreclosure  is  in  nature  of  a  proceeding  in 
rem.— Fallon  ▼.  Butler,  21  Gal.  24,  32,  81  Am. 
Dec.  140. 

The  action  for  the  foreclosure  of  a  mort- 
gage upon  real  property  is  not  brought  for 
the  possession  merely  of  the  property  except 
as  such  possession  may  follow  the  sheriff's  or 
master's  deed,  but  to  subject  to  sale  the  title 
which  the  mortgagor  had  at  the  time  of  exe- 
cuting the  mortgage,  and  to  cut  off  the  rights 
of  parties  subsequently  becoming  interested  in 
the  premises. — ^Burton  v.  Lies,  21  Gal.  87. 

The  object  of  a  foreclosure  suit,  so  far  as 
concerns  the  land,  is  to  subject  that  to  sale 
for  the  satisfaction  of  the  debt  and  to  bar  the 
parties  brought  before  the  court  from  all  right 
to  redeem  it,  except  as  allowed  by  statute, 
from  the  sale  under  the  decree. — Brooks  v. 
Tiehner,  1  Gal.  Unrep.  104. 

There  can  be  but  one  action  for  the  recovery 
of  any  debt  secured  by  mortgage. — ^Harden  v. 
Ware,  2  Gal.  Unrep.  72,  approved  in  Johnson 
y.  Polhemus,  99  Gal.  240,  246,  33  Pae.  908. 

An  action  to  foreclose  a  mortgage  which  has 
been  assigned  as  collateral  security  for  a  prin- 
cipal debt,  is  not  an  action  for  the  recovery 
of  the  principal  debt,  but  to  preserve  and  en- 
force the  security  which  is  a  duty  imposed 
upon  the  creditor  by  the  contract  of  hypothe- 
cation, and  the  principal  debt  need  not  be  en- 
forced in  such  action. — Merced  Security  Sav- 
ings Bank  v.  Gasaccia,  103  Gal.  641,  37  Pae. 
648. 

Foreclosure  suit  is  simply  action  to  collect 
and  enforce  lien  for  its  payment.^^vings  etc. 
Soc.  V.  McEoon,  120  Gal.  177,  180,  52  Pae.  305. 

There  can  be  but  one  action  to  foreclose  a 
mortgage;  and,  if  a  foreclosure  suit  is  begun 
upon  default  in  payment  of  interest,  in  ac- 
cordance with  a  provision  therefor  in  the 
mortgage,  which  did  not  provide  for  maturity 
of  the  debt  upon  such  default,  the  judgment 
can  only  provide  for  a  sale  to  pay  the  interest 
then  found  to  be  due;  and  the  remedy  for  sub- 
sequent defaults  in  payment  of  interest  or 
principal  is,  under  section  728  of  the  Gode  of 
Givil  Procedure,  to  move  for  a  subsequent  or- 
der or  orders  of  sale  of  the  mortgaged  prem- 
ises therefor. — ^Byme  v.  Hoag,  126  Gal.  283,  58 
Pae.  688. 

Effect  of  foreclosure  of  mortgage  on  leaae- 
hold  rights.    Ann.  Gas.  1915A,  897. 

§  177a.    Wliat  may  be  lltigatad. 

It  is  undoubtedly  well  settled  that  claims 
adveria  to  the  mortgagor  cannot  be  litigated 
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and  determined  in  a  foredosare  proceeding. 
BavingB  &  Tnut  Co.  y.  Bear  Yalley  Irr.  Co., 
112  Fed.  693. 

ForeelosarOy  litigation  of  paramount  titlea 
in  suits  for.    68  Am.  St.  Bep.  354. 

1 178.    Statutory  proYlBioiifl. 

The  only  object  or  effect  of  the  statute  rela- 
tlTO  to  foreclosures  of  mortgage  is  to  afford  a 
protection  to  a  subsequent  purchaser  for  a  val- 
uable consideration  and  without  notice- 
Brooks  ▼.  Tichner,  1  CaL  Unrep.  104. 

The  three  hundredth  and  ninth  section  of 
the  Practice  Act  of  1850,  allowing  a  creditor 
to  maintain  his  action  to  enforce  a  mortgage 
against  the  mortgagor  alone,  is  to  be  con- 
strued as  requiring  the  owner  of  the  mort- 
gaged property  at  the  time  of  the  foreclosure 
to  be  made  a  defendant. — Skinner  ▼.  Buck, 
29  Cal.  253. 

Under  section  726  of  the  Code  of  Civil  Pro- 
cedure a  mortgagor  cannot  be  compelled  to 
pay  any  part  of  the  mortgage  debt  until  a  de- 
cree is  entered  for  a  sale  of  the  premises 
mortgaged;  and  he  then  becomes  liable  only 
for  such  deficiency  as  shall  appear  on  the 
sheriff's  return. — ^Brown  v.  Willis,  67  CaL  235, 
7  Pac.  682. 

The  object  of  section  726  of  the  Code  of 
Civil  Procedure,  in  regard  to  the  foreclosure 
of  mortgages  upon  resd  or  personal  property, 
is  to  inhibit  a  personal  action  to  recover  a 
debt  secured  by  mortgage,  to.  confine  a  re- 
covery in  such  cases  to  one  action,  to  make 
the  mortgaged  property  the  primary  fund  out 
of  which  satisfaction  is  to  be  had,  and  to 
give  the  plaintiff  a  personal  judgment  for 
such  balance  as  may  be  found  due  after  the 
exhaustion  of  the  mortgaged  property;  but  it 
is  not  necessary  to  give  effect  to  the  evident 
intent  of  the  lawmakers,  that  there  can  be 
no  deficiency  judgment  without  a  sale  under  a 
decree  of  foreclosure  and  a  formal  return  by 
the  sheriff,  but  whenever  an  application  of 
the  primary  fund  and  a  deficit  remaining  ex- 
ist, and  can  only  be  reasonably  ascertained  by 
other  means,  these  facts  are  not  to  be  ignored 
because  made  apparent  in  a  different  way.^ 
Toby  V.  Oregon  Pacific  B.  B.  Co.,  98  CaL  490, 
33  Pac.  55p. 

Section  726  of  the  Code  of  Civil  Procedure 
which  provides  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt  secured 
by  mortgage  upon  real  estate,  is  a  limitation 
upon  the  rights  which  usually  pertain  to  prop- 
erty, and  wie  restriction  will  not  be  carried 
beyond  the  obvious  import  of  the  language 
•Qged. — Merced  Security  Savings  Bank  v. 
Casaccia,  103  Cal.  641,  37  Pac.  648. 

The  different  codes  are  to  be  harmonized 
and  construed  together.  Under  sections  1114 
and  2872  of  the  Civil  Code,  taken  together, 
a  deed,  of  trust  is  neither  a  lien  nor  an  en- 
cumbrance; and  section  1180  of  the  Code  of 
Civil  Procedure,  enacted  prior  to  the  amend- 
ment of  section  2872  of  the  Civil  Code,  should 


be  construed  as  modified  by  that  section,  and 
as  not  contemplating  the  foreclosure  of  deeds 
of  trust;  nor  should  a  deed  of  tmst  to  which 
a  homestead  is  subject  be  deemed  governed 
by  section  1475  of  the  Code  of  Civil  Pro- 
cedure.^Weber  v.  McCleverty,  149  Cal.  316, 
86  Pac.  706. 


§178a. 


Cktnstnictioii  of  sfeatntOk 


The  purpose  of  section  8439  of  the  Civil 
Code,  prohibiting  "every  judicial  proceeding 
taken  with  intent  to  delav  or  defraud  any 
creditor  or  other  person  of  his  demands,"  is 
manifestly  to  prevent  any  fraudulent  change 
in  the  situation  of  the  property  that  would 
prejudice  the  rights  of  persons  holding  elainu 
against  the  debtor.  But  that  section  cannot 
reasonably  be  held  to  apply  to  the  enf  oree- 
ment  of  a  valid  existing  lien  upon  specific 
property  where  every  requirement  of  the  stat- 
ute is  complied  with,  and  no  element  of  fraud 
appears  in  the  proceeding  to  enforce  the 
lien. — ^Pierce  v.  Pierce,  16  CaL  App.  375,  117 
Pac.  580. 


1 179.    Remedies  in  penonam  and  in  ram. 

Defendant  executed  a  conveyance  of  real 
estate  to  plaintiffin  fee  on  the  express  condi- 
tion that  if  certain  notes  made  by  defendant 
to  plaintiff  and  others  were  paid  the  con- 
veyanee  should  be  void;  but  if  default  were 
made  in  the  payment  of  said  notes,  then  plain- 
tiff on  notice  could  enter  on  and  sell  the 
premises  and  all  equity  of  redemption  "at 
public  auction,  according  to  law."  Held  that, 
in  the  absence  of  any  law  regulating  such 
sales,  this  was  a  common  mortgage,  with  the 
addition  of  a  power  of  sale  which  was  a 
mere  cumulative  remedy,  and  did  not  affect 
the  right  to  foreclose  in  chancery;  and  that 
the  mortgagee  had  his  election  to  foreclose  in 
either  way.— Cormerais  v.  Genella,  22  CaL  116. 

The  provision  of  section  726  of  the  Code  of 
Civil  Procedure,  that  there  can  be  but  one 
action  for  the  recovery  of  a  debt  secured  by 
mortgage  refers  to  actions  brought  in  the 
courts  of  California  for  the  purpose  of  fore- 
closing mort^ges  upon  property  situated  in 
the  state  of  California,  and  does  not  preclude 
an  action  to  recover  a  debt  against  a  resident 
of  this  state,  although  the  debt  is  secured  by 
a  mortgage  upon  property  situated  in  another 
state.— Felton  v.  West,  102  CaL  266,  36  Pac 
676. 

Where  a  mortgage  has  been  foreclosed  in 
another  state  where  the  mortgaged  property 
is  situated,  and  the  proceeds  of  the  mortgaged 
property  had  been  credited  upon  the  note, 
without  any  judgment  for  a  deficiency,  service 
having  been  had  in  the  foreclosure  suit  by 
publication  only,  the  creditor  may  bring  an 
action  in  this  state  upon  the  note  for  the 
balance  due  thereon;  and  such  compulsory 
foreclosure  in  another  state  cannot  result  in 
a  waiver  of  any  right  upon  his  part  to  bring 
such  personal  action  against  the  maker  of  the 
note  residing  in  this  state. — Felton  v.  Weat, 
102  Cal.  266,  36  Pac.  676. 
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Code  of  Civil  Procedure,  section  726,  pro- 
viding that  there  can  be  but  one  action  for 
the  recovery  of  a  debt  secured  by  mortgage 
on  real  estate,  does  not  prevent  separate 
actions  on  mortgages  given  as  collateral  se- 
curity only  of  a  debt,  or  an  action  on  a 
mortgage  given  as  security  for  a  debt  after 
action  on  one  given  as  collateral  security.— 
Merced  8ecuri1^  Sav.  Bank  v.  Casaccia,  103 
Cal.  641,  37  Pae.  648. 

Mortgagee  cannot  waive  security  and  sue 
on  indebtedness. — Woodward  v.  Brown,  119 
Cal.  283,  293,  63  Am.  St.  Rep.  108,  51  Pae.  2, 
542. 


An  action  cannot  be 
promissory  note  secured 
obtain  a  general  money 
note,  independent  of  an 
the    mortgage. — Hibemia 
Thornton,  123  Cal.  62,  55 


maintained  upon  a 
by  a  mortgage,  to 
judgment  upon  the 
action  to  foreclose 
Sav.  etc.  Soe.  ▼. 
Pae.  702. 


Bight  of  person  whose  debt  is  secured  by 
a  trust  deed  pledge,  mortgage,  or  other 
lien,  to  maintain  an  action  at  law  to 
recover  judgment  on  the  debt.  73  Am. 
St.  Rep.  559. 

1 180.    Strict  foredofiire. 

Proceeding  for  foreclosure  of  equity  of  re- 
demption, as  those  terms  are  understood  where 
the  common-law  view  of  mortgages  is  main- 
tained, is  unknown  to  our  system,  so  far,  at 
least,  as  the  owner  of  the  estate  is  concerned. 
Goodenow  y.  Ewer,  16  Cal.  461,  76  Am.  Dec. 
540. 

Strict  foreclosure  is  not  known  to  our  law, 
but  under  our  system  the  court  decrees  that 
the  mortgagor's  interest  in  the  land,  held 
by  him  when  executing  the  mortgage  or  ac- 
quired by  him  subsequently,  be*sold  in  satis- 
faction of  the  debt. — ^Brooks  ▼.  Tichner,  1 
Cal.  Unrep.  104. 

Bight  to  striet  foreelosnre  of  mortgage. 
20  L.  R.  A.  370. 

§  181.    OonnilatiTe  or  ezdnslTe  remedies. 

Assumpsit  cannot  be  maintained  upon  re- 
cital of  indebtedness  in  a  mortgage.--Shafer 
V.  Bear  River  ete.  Min.  Co.,  4  Cal.  294. 

Separate  actions  cannot  be  brought  for  debt 
secured  by  mortgage  though  security  is  value- 
less.—Barbieri  V.  Ramelli,  84  Cal.  154,  156, 
157,  174,  176,  23  Pae.  1086,  24  Pae.  113. 

There  can  be  but  one  action  for  enforce- 
ment of  debt  or  right  secured  by  mortgage, 
which  action  must  be  first  directed  to  ex- 
haustion of  security.— Carver  v.  Steele,  116 
Cal.  116,  119,  58  Am.  St.  Rep.  156,  47  Pae. 
1007. 

A  mortgage  upon  real  estate  was  executed 
and  accepted,  by  mutual  mistake,  under  the 
supposition  that  the  mortgagor  was  the  owner 
of  the  property  therein  described,  when  in 
fact  he  never  had  any  interest  whatever 
therein.    On  the  death  of  the  mortgagor  the 


mortgagee  filed  a  claim  against  his  estate  for 
amount  of  the  mortgage  debt,  without  refer- 
ring to  the  mortgage,  and  the  same  was  al- 
lowed as  an  unsecured  claim.  Held,  that, 
since  there  was  in  fact  no  mortgage,  the  al- 
lowance was  not  void  under  Code  of  Civil 
Procedure,  section  726,  providing  that  there 
can  be  but  one  action  for  recovering  any 
debt  secured  by  mortgage  upon  real  estate, 
which  must  be  by  foreclosure  proceedings.— 
Otto  T.  Long,  127  Cal.  471,  59  Pae.  895. 

Mortgagee  can  maintain  but  one  action  for 
recovery  of  debt — foreclosures-Commercial 
Sav.  Bank  v,  Hornberger,  140  Cal.  16,  20,  73 
Pae.  625. 


B.    RIGHT     TO     FORECLOSE    AND     DE- 
FENSES. 

As  to  defenses  on  foreclosure  of  trust  deed. 
See  Tmst  Deedi. 

§  182.    Qnmnds  of  action  in  general. 

Action  will  not  lie  on  mere  recital  in  mort- 
gage of  the  existence  of  the  debt.— Shafer  t. 
Bear  River  ete.  Min.  Co.,  4  Cal.  294. 

Where  a  new  note,  on  the  same  terms,  be- 
tween the  same  parties,  for  the  same  sum, 
and  of  the  same  date,  is  given  as  a  substitute 
for  a  previous  note  secured  by  mortgage,  the 
owner  is  entitled  to  a  foreclosure  on  the  new 
note.— Spring  v.  Hill,  6  Cal.  17. 

Right  of  foreclosure  is  essential  to  a  mort- 
gage.— ^Lee  V.  Evans,  8  Cal.  424,  435. 

Cause  of  aetion  on  note  by  husband  may 
be  joined  with  foreclosure  of  mortgage  by 
husband  and  wife. — ^Rollins  v.  Forbes,  10  Cal. 
299. 

A  mortgagee  cannot  recover  on  a  note,  nor 
foreclose  a  mortgage  therefor,  so  long  as  he 
retains  in  his  han&  a  portion  of  the  money 
to  be  paid  in  consideration  of  the  execution 
of  the  instruments,  and  refuses  to  perform 
his  part  of  the  agreement. — Savings  Bank  of 
Southern  California  v.  Asbury,  117  Cal.  96, 
48  Pae.  1081. 

In  an  action  against  one  of  the  makers  of 
a  note  secured  by  a  mortgage,  held  under 
the  facts  that  plaintiff  was  properly  nonsuited. 
Cooper  V.  Burch,  3  Cal.  App.  470,  86  Pae.  719. 

The  fact  that  one  of  the  motive  considera- 
tions in  securing  the  foreclosure  of  the  *mort- 
gage  at  the  time  when  it  was  foreclosed  was 
to  prevent  a  possible  suit  for  malpractice 
against  the  mortgagor,  as  a  physician,  cannot 
affect  the  validity  of  the  foreclosure,  where 
there  is  nothing  to  show  that  there  was  any 
demand  existing  in  a  legal  sense  against  him, 
and  no  question  was  made  as  to  the  bona  fides 
of  the  mortgage,  and  the  assured  title  which 
such  a  foreclosure  would  give  to  the  mother 
as  mortgagee. — Pierce  v.  lAerce,  16  Cal.  App. 
375,  117  Pae.  580. 

The  law  cannot  attempt  to  eontrol  the  mere 
motives  of  men  in  their  dealings  with  one 
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another,  is  the  absence  of  fraud.  Motive, 
though  it  maj  be  an  important  element  of 
fraud,  does  not  alone  Tinate  a  eonyeyanee, 
nor  preelnde  the  assertion  of  a  valid  elaim. 
Pieree  ▼.  Pieree,  16  Cal.  App.  375,  117  Pae. 
580. 

The  role  as  to  coUnaiye  legal  proceedings 
which  are  invalid  as  to  creditors  of  the  mort- 
gagor applies  only  where  there  is  fraud  and 
collusion  in  the  proceedings  themselves 
whereby  a  security  is  sought  to  be  enforced. 
Pierce  v.  Pierce,  16  CaL  App.  875,  117  Pae. 
580. 

Proceedings  to  enforce  a  mortgage  for  a 
part  of  the  mortgage  debt.  37  L.  B.  A. 
737. 

Bight  to  enforce  mortgage  given  by  an  in- 
competent who  had  not  been  declared 
rach.    42  L.  B.  A.  (N.  8.)  343. 

Bight  to  foreclose  deed  intended  as 
security  for  debt  as  an  equitable  mort- 
gage.   22  L.  B.  A.  (N.  8.)  572. 

1 188.    Ifatnzitj  of  debt  aeenrod. 

Pending  a  suit  with  a  stranger,  one  part 
owner  of  land  conveyed  to  the  other,  taking 
a  mortgage  for  the  price,  which  was  payable 
whenever  the  vendor  should  be  succesBzul  in 
the  suit,  or  when  the  purchaser  should  com- 
promise it.  The  purchaser  sold  most  of  it  to 
the  various  persons  pending  the  suit.  Held, 
that  the  price  did  not  then  become  due,  and 
that  the  sale  did  not  render  the  condition  im- 
possible, as  a  recovery  of  his  vendees  would 
be  a  performance  of  it  as  much  as  a  recovery 
by  the  purchaser,  and  therefore  that  the  mort- 
gage could  not  be  foreclosed  against  the 
vendees  before  the  terinination  of  the  suit.-* 
Steinbach  v.  Leese,  13  Cal.  363. 

The  holder  of  two  mortgages  on  the  same 
property,  which  is  indivisible,  of  which  one 
only  is  due,  may  sue  for,  and  have  a  decree 
for.  the  foreclosure  of  both  which  cannot  be 
defeated  if,  upon  the  second  becoming  due 
before  the  decree,  the  mortgagor  thereupon 
tenders  the  money  due  upon  the  first. — 
Hawkins  v.  Hill,  15  Gal.  499,  76  Am.  Dec.  499. 

A  note  which  was  payable  six  months  after 
date,  and  the  interest  payable  monthly,  in 
advance,  contained  this  clause,  "In  case  the 
said  interest,  or  any  portion  thereof,  should 
become  due,  and  remain  unpaid  after  demand, 
then  the  mortgage  given  by  me,  of  even  date 
herewith,  which  is  given  to  secure  the  pay- 
ment of  this  note,  may  be  foreclosed,''  etc. 
In  the  mortgage  was  a  provision  empowering, 
the  mortgagee  to  "foreclose  said  mortgage,; 
according  to  the  provision  in  said  note  con- 
tained." Held,  that  the  prompt  payment  of 
the  interest  on  demand  as  it  fell  due  did  not, 
under  these  clauses  in  the  note  and  mortgage, 
prolong  the  time  of  payment  beyond  the  time 
specified  in  the  note,  and  that  a  cause  of 
action  accrued  on  the  note  and  to  foreclose 
the  mortgage  immediately  on  the  expiration 
of  the  six  months,  though  there  had  been  no 


default  in  the  payment  of  interest. — ^Pendle« 
ton  V.  Bowe,  34  CaL  149. 

Foreclosure  cannot  be  brought  until  mort- 
gege  debt  is  due. — 8hartser  v.  Love,  40  CaL 
93,  96. 

Mortgage  cannot  be  foreclosed  until  debt  it 
due. — ^Brodribb  v.  Tibbets,  58  CaL  6. 

Where  a  mortgage  is  given  expressly  fb 
secure  the  payment  of  the  principal  sum  of  a 
note  five  years  after  its  maturity,  with  in- 
terest at  the  specified  rate,  according  to  the 
terms  and  conditions  of  a  promissory  note 
which  makes  the  interest  payable  annually, 
and  if  not  so  paid,  to  draw  interest  the  same 
as  the  principal,  but  contains  no  provision  for 
the  collection  of  the  note,  or  for  the  fore- 
closure of  the  mortgage  before  the  nutturity 
of  the  note,  the  mortgagee  has  no  right  to 
foreclose  until  its  maturity,  and  a  demurrer 
to  a  complaint  in  an  action  brought  before 
the  maturity  of  the  note  is  properly  sustained. 
Van  Loo  v.  Van  Aken,  104  CaL  269,  37  Pae. 
925. 

When  a  mortgagor  in  default  as  to  an  in- 
stallment tenders  the  amount  due  before  the 
mortgagee  elects  to  treat  as  due  the  entire 
debt,  as  the  mortgage  authorizes  him  to  do  on 
default,  the  right  of  election  is  lost. — 8ykes 
y.  Ame,  5  CaL  Unrep.  601,  47  Pae.  868. 

Under  a  trust  deed  and  a  transfer  of  per- 
sonal property  to  the  trustee  to  secure  an 
indebtedness,  and  also  to  protect  the  creditor 
from  liability  on  his  indorsement  of  notes  for 
the  debtor,  the  creditor  was  not  required  to 
wait  until  the  notes  he  had  indorsed  were  all 
paid  by  the  makers,  or  by  himself,  before  he 
could  realize  on  the  security  he  held  for  the 
money  actually  advanced  by  him. — ^Meetz  ▼. 
Mohr,  141  CaL  667,  75  Pae.  298. 

A  mortgage  securing  a  note  construed,  and 
held  f oreclosable  thirty  days  after  default  in 
interest,  for  the  full  amount  of  the  debt  and 
interest. — 8an  Qabriel  Valley  Bank  y.  Lake 
View  Town  Co.,  7  Cal.  Unrep.  266,  86  Pae. 
727. 

Differences  between  bond  or  note  and 
mortgage,  affecting  maturity.  46  L.  B. 
A.  (N.  8.)  475. 

Effect  of  debt  becoming  barred  by  limita- 
tions, upon  rights  and  remedies  under 
conveyance  absolute  on  its  face,  but  in- 
tended as  a  mortgage.  11  Lu  B.  A.  (N. 
8.)  825;  24  L.  B.  A.  (N.  8.)  840. 


g  184.    Sff eet  of  aactensloii  of  time  for  pay- 
ment. 

Foreclosure  may  be  had  when  extension 
of  time  is  forfeited  by  failure  of  ^antor  to 
perform  acts  agreed  for  sueh  extension. — ^Don- 
ahue v.  Gift,  7  Cal.  242. 

Extension  of  time  to  pay  note  soeured  by 
mortgage  suspends  remedy  on  mortgage. — ^Tol- 
man  v.  Smith,  85  CaL  280,  287,  24  Pae  743. 
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Where  a  mortgagee,  is  eonsideration  of  part 
payment  of  the  mortgage  debt  and  of  an 
agreement  to  pay  interest  monthly  in  advance 
on  the  balance,  signs  and  acknowledges  a 
written  agreement  with  the  grantee  of  the 
mortgagor,  after  the  maturity  of  the  mort- 
gage, granting  an  extension  of  time  for  the 
payment  of  the  balance  of  the  mortgage 
debt  to  two  years  after  its  maturity,  and  the 
interest  is  regularly  paid  according  to  the 
terms  of  such  agreement,  and  the  same  re- 
tained by  the  mortgagee,  together  with  the 
partial  payment,  an  action  to  foreclose  the 
mortgage  before  the  expiration  of  the  period 
of  extension  will  be  dismissed. — Seaton  t. 
Fiske,  128  Gal.  549,  61  Pac.  666. 

S 185.    Default  In  payment  in  generaL 

In  mortgages  there  exists  the  right  to  fore- 
close, after  condition  broken,  and  the  right  of 
redemption  from  forfeiture.  These  two  rights 
are  mutual  and  reciprocal.  When  one  cannot 
be  enforced  the  existence  of  the  other  is 
denied;  and  when  either  is  wanting,  the  in- 
strument, whatever  its  resemblance  in  other 
respects,  is  not  a  mortgage. — ^Koch  y.  Briggs, 
14  Gal.  256,  73  Am.  Dec.  651. 

A  mortgagee  has  a  right  to  bring  an  action 
to  foreclose  his  mortgage,  which  is  payable  in 
installments,  when  the  f^st  installment  falls 
due  and  is  unpaid. — Grattan  t.  Wiggins,  23 
Gal.  16. 

ProceedingB  to  enforee  mortgage  for  part 
of  debt.    37  L.  B.  A.  737. 

Bight  of  assignee  of  mortgage  to  enforce 
option  to  declare  entire  mortgage  due 
for  default  of  payments.  15  L.  B.  A. 
(N.  S.)  590. 

Bight  to  prevent  foreclosure  of  mortgage 
on  real  property  for  dbf ault  in  payment 
of  interest  or  taxes  by  payment  of  same 
before  commencement  of  action.  22 
L.  B.  A.  (N.  8.)  360. 


S186. 


In  payment  of  interest. 


Where  interest  is  due  on  a  note  secured  by 
mortgage,  judgment  may  be  had  for  a  sale  of 
so  much  of  the  mortgaged  premises  as  may  be 
necessary  to  satisfy  the  interest  then  due. — 
Hunt  V.  Dohrs,  39  Gal.  304. 

A  mortgage  securing  a  two  years'  note  pro- 
vided that  '*in  case  of  default  by  the  mort- 
gagor in  payment  of  said  note  or  interest," 
etc.,  the  mortgagee  might  cause  any  part  of 
the  premises  to  be  sold.  Held,  that  the  fail- 
ure to  pay  the  interest  as  it  became  due  au- 
thorized a  foreclosure  for  such  interest  only, 
and  not  for  the  principal. — Bank  of  San  Luis 
Obispo  V.  Johnson,  53  Gal.  99;  Stevens  v.  De 
Cardona,  53  Gal.  487. 

A  mortgage  given  as  security  for  the  pay- 
ment of  the  principal  of  a  note  with  interest, 
but  containing  no  provision  for  foreclosure 
on  the  nonpayment  of  interest,  cannot  be  fore- 
closed until  the  principal  becomes  due. — ^Bro- 
dribb  v.  Tibbeta,  58  GaL  6. 


A  note  and  mortgage  may  give  the  right  to 
foreclose  on  a  defaiUt  in  the  payment  of  a 
monthly  installment  of  interest. — ^Brickell  v. 
Batchelder,  62  Gal.  623. 

A  mortgage  which  secured  a  note  stipulating 
for  interest  at  nine  per  cent,  payable  monthly 
in  advance,  and  on  default  thereof  the  unpaid 
principal  and  interest  to  become  due,  provided 
that  the  mortgagee  might  pay  taxes  accruing 
on  the  mortgaged  property;  such  payments, 
with  interest  thereon,  to  become  part  of  the 
mortgage  debt.  Gonstitution,  article  JLLiI, 
section  4,  provides  that  a  mortgage  or  other 
security  on  property  shall  be. a  taxable  inter- 
est therein,  and  that  the  property  shall  be 
taxed  against  the  owner,  less  the  value  of 
such  security;  and  that,  in  case  the  mortgagee 
pay  the  taxes  thereon,  the  amount  thereof 
shall  become  part  of  the  mortgage  debt.  Sec- 
tion 5  enacts  that  a  contract  whereby  a  debtor 
is  obliged  to  pay  taxes  on  any  mortgage  shall, 
as  to  any  interest  specified  therein,  and  as  to 
such  taxes,  be  null  and  void.  Held,  that  de- 
fault in  the  payment  of  interest  being  made, 
the  right  to  foreclose  accrued  before  the  time 
at  which  the  note  was  made  payable. — ^Marye 
y.  Hart,  76  Gal.  291,  18  Pac.  325. 

Where  a  mortgage  note  provides  that  the 
interest  shall  be  paid  semi-annually,  and  if 
not  so  paid  thAt  it  shall  be  compounded  semi- 
annually, or  the  whole  sum,  principal  and  in- 
terest, shall  become  immediately  due  at  the 
option  of  the  holder  of  the  note,  the  holder  of 
the  note  may  exercise  his  option  promptly  on 
a  default  in  the  payment  of  any  installment 
of  interest,  and  the  fact  that  he  has  com- 
pounded the  interest  on  prior  installments  does 
not  affect  his  right. — Gampbell  v.  West,  86  Gad. 
197,  24  Pac.  1000. 

A  mortgage  given  to  plaintiff  by  defendant 
association  provided  that  there  should  be 
quarterly  payments  of  interest,  and  that,  on 
failure  to  so  pay,  the  whole  sum,  at  plaintiff's 
election,  should  become  due.  After  the  papers 
had  passed,  defendant's  officers  agreed  that 
plaintiff  could  have  the  payments  monthly,  by 
ealling  for  them,  to  which  plaintiff  assented, 
and  for  several  months  thereafter  called  and 
received  her  interest.  Later,  she  failed  to 
call,  the  interest  was  not  paid,  and  plaintiff 
sought  to  have  the  whole  debt  declared  due. 
Held  that,  after  plaintiff's  promise  to  call  for 
the  interest,  defendant  was  excused  from  seek- 
ing her  to  make  payment,  and,  since  the  fail- 
ure to  pay  was  caused  by  her  own  act,  she 
could  not  exact  a  penalty  for  such  failure. — 
Foerst  v.  Masonic  Hall  Assn.,  3  Gal.  Unrep. 
720,  31  Pac.  903. 

Where  plaintiff  knew  that  defendant's 
agents  were  looking  for  her,  to  pay  the  in- 
terest, but  she  did  not  inform  them  where  she 
was,  or  that  she  had  authorized  an  agent  to 
receive  the  money,  failure  of  defendant  to  pay 
the  interest  within  the  prescribed  time  does 
not  constitute  a  default. — Foerst  v.  Masonic 
Hall  Assn.,  3  Gal.  Unrep.  720,  31  Pac.  903. 

Gode  of  Givil  Procedure,  section  726,  pro- 
vides for  an  "action  for  the  recovery  of  any 
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debt,  or  tbe  enforcement  of  any  right,  secured 
by  mortgage/'  and  that  the  court  maj  "direct 
the  sale  of  encumbered  property/'  and  apply 
the  proceeds  to  the  payment  of  "the  amount 
due  to  plaintiff/'  Section  728  provides  that 
if  the  mortgage  debt  ia  not  all  due,  the  sale 
must  cease  as  soon  as  enough  is  realized  to 
pay  the  amount  due,  and  afterward,  as  often 
as  more  becomes  due,  the  court  may  order 
more  property  to  be  sold.  Held,  that  where 
the  mortgage  note  was  payable  five  years  after 
date,  with  interest  payable  annually,  "and, 
if  not  so  paid,  to  be  compounded  annually ," 
and  the  mortgage  provided  for  payment  of  the 
note  "according  to  the  terms  and  conditions 
thereof,"  and,  "in  default  of  the  payment  of 
the  note,  by  its  terms"  the  mortgagee  might 
foreclose,  the  mortgagee  could  foreclose  for 
the  first  year's  interest  on  nonpayment  thereof 
when  due.^Toakum  v.  White,  97  CaL  286,  32 
Pae.  238. 

The  interest  on  a  note  was  payable  quar- 
terly, and,  if  not  so  paid,  was  to  become  a 
part  of  the  principal,  and  bear  interest  at  a 
like  rate  till  paid;  and  the  note  was  secured 
by  a  mortgage  which  recited  that  principal 
and  interest  should  be  due,  and  the  mortgagee 
might  foreclose,  on  default  of  an  interest  pay- 
ment. Held,  that  the  mortgagee  could  fore- 
close on  default  of  an  interest  payment,  aa 
the  mortgagor  had  no  option  to  allow  an  in- 
terest instsdlment  to  become  a  part  of  the 
principal. — Clemens  v.  I/uce,  101  Oal.  432,  35 
Pac.  1032;  Ohase  v.  High,  35  Pac.  1035;  Cooper 
V.  McCarthy,  36  Pac.  2;  San  Diego  Sav.  Bank 
V.  Lowenstein,  36  Pac.  387. 

Defendants  executed  a  note  to  plaintiff, 
stipulating  that,  on  default  in  interest,  com- 
pound interest  was  to  be  payable,  and  exe- 
cuted a  mortgage  to  secure  the  payment  of 
the  note  "at  maturity,"  with  interest  accord- 
ing to  the  terms  of  the  note.  Held,  that  the 
mortgagee,  for  default  in  the  interest,  could 
not  foreclose  before  the  maturity  of  the  note. 
Van  Loo  v.  Van  Aken,  104  Cal.  269,  37  Pac. 
925. 

A  mortgagee  who  has  retained  in  his  hands, 
of  the  consideration  money,  an  amount  greater 
than  the  interest  accrued  on  the  sum  actually 
advanced,  cannot  declare  the  note  due  prior 
to  maturity  for  default  in  payment  of  inter- 
est.— ^Savings  Bank  of  Southern  California  v. 
Asbury,  117  Cal.  96,  48  Pac.  1081. 

Where  the  mortgage  given  to  secure  a  note 
provided  that  on  default  in  interest  the  princi- 
pal and  interest  should  be  due,  at  the  payee's 
option,  and  that  the  mortgagee  might  imme- 
diately bring  suit,  though  the  principal  were 
not  yet  due,  a  suit  to  foreclose  the  mortgage 
commenced  after  default  in  interest,  but  be- 
fore the  principal  was  due,  is  not  prematurely 
brought.-— Meyer  v.  Weber,  133  Cal.  681,  65 
Pac.  1110. 

A  mortgage  note  for  one  year  provided  for 
payment  of  interest  monthly,  that  on  default 
of  any  payment  the  payee  might  declare  the 
whole  due  and  foreclose,  and  thiat,  if  the  prin- 


cipal was  not  paid  wlien  due,  the  note  dionld 
continue  another  year,  at  the  option  of  the 
payee.  Before  the  second  year  was  ended, 
but  while  there  was  default  in  the  interest  for 
several  months,  the  payee  commenced  action 
to  foreclose.  Held,  that  the  action  was  not 
prematurely  brought. — ^Kleinsorge  y,  Klein- 
■orge,  133  CaL  412,  65  Pac.  876. 

Place  and  requisites  of  tender  of  interest 
which  will  prevent  acceleration  of  ma- 
turity of  mortgage  under  interest 
clause.    36  L.  B.  A.  (N.  S.)  306. 

Provision  in  bond  or  note  that  interest 
when  due  and  unpaid  shall  be  added  to 
the  principal,  as  affecting  right  to  fore- 
close mortgage  securing  the  same  for 
default  in  interest.  42  L.  B.  A.  (N.  8.) 
108. 

Bight  to  enforce  mortgage  for  interest  in 
default.    37  L.  B.  A.  737. 

§187.    Stipulatloii  for  matozltj  of  debt  on 
default. 

When  right  of  foreclosure  of  vrhole  mort- 
gage is  given  at  option  for  nonpayment  of  in- 
terest for  sixty  days,  provision  for  possession 
of  mortgagor  will  not  defeat  right  of  fore- 
closure.— Stevens  v.  De  Cardona,  53  Cal.  487. 

Where  a  note  gives  to  the  holder  an  option 
either  to  claim  compound  interest  npon  in- 
terest not  paid  when  due,  or  to  claim  the  whole 
amount  of  principal  and  interest  as  immedi- 
ately due  and  payable,  without  notice,  the 
holder  of  the  note  lias  a  reasonable  time  after 
a  default  in  payment  of  interest  in  which  to 
make  his  election,  and  it  cannot  be  held  as  a 
matter  of  law  that  fifty-nine  days  is  an  un- 
reasonable time  within  which  to  make  the 
election. — ^Fletcher  v.  Dennison,  101  CaL  292, 
35  Pac.  868. 

A  mortgage  contained  a  clause  providing: 
"In  case  default  be  made  in  the  payment  of 
the  said  principal  or  interest,"  the  mortgagee 
"is  empowered  to  sell  the  said  premises/'  etc 
Held,  that  a  suit  to  foreclose  the  mortgage, 
commenced  when  interest  was  overdue,  but  be- 
fore the  principal  was  due,  was  •  not  prema- 
turely brought. — ^Phelps  v.  Mayers,  126  CaL 
549,  58  Pac.  1048. 

A  holder  of  a  note  stipulating  for  maturity 
on  default,  cannot  be  held  to  have  exercised 
such  option  until  he  manifests  his  election  by 
some  outward  act.  A  mere  mental  determina- 
tion, or  a  direction  to  his  attorney  to  proceed 
to  foreclose,  not  communicated  to  the  maker, 
is  not  suficient. — Trinity  County  Bank  v. 
Haas.  151  CaL  553,  91  Pac.  385. 

The  holder  of  the  note  and  mortgage  con- 
taining such  optional  provision,  before  com- 
mencing an  action  of  foreclosure,  need  not  give 
any  formal  notice  to  the  defaulting  maker  of 
his  election  to  declare  the  princiiud  due  for 
nonpayment  of  interest,  the  commencement 
of  the  action  itself  being  notice  of  the  exer- 
cise of  the  option.    The  principal  uam,  how- 
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ever,  does  not  become  due  ipso  facto  upon 
default  in  the  payment  of  interest,  nor  until 
the  option  is  exercised;  and  if  after  such  de- 
fault, and  before  the  option  has  been  in  fact 
exercised,  the  maker  of  the  note  pays  or  offers 
to  pay  the  overdue  interest,  the  right  to  ex- 
ercise the  option  is  lost. — Trinity  County  Bank 
V.  Haas,  151  Cal.  553,  91  Pac.  385. 

The  finding  of  a  complaint  in  a  foreclosure 
of  mortgage  seeking  to  recover  the  entire  debt 
and  interest  after  thirty  days'  default  in  the 
payment  of  interest  held  a  sufficient  notice  of 
election  by  mortgagee  to  treat  the  entire  debt 
as  due. — San  Gabriel  Valley  Bank  v.  Lake 
View  Town  Co.,  7  Cal.  Unrep.  266,  86  Pac.  727. 

Acceleration  provision  as  affecting  nego- 
tiability of  notes  secured.  35  L.  B.  A. 
(N.  S.)  390. 

§  188.    Waiver  of  def  aolt  or  of  right  to  fore- 
close. 

In  an  action  to  foreclose  a  mortgage,  plain- 
tiff moved  to  strike  out  the  prayer  for  sale 
of  the  premises,  and  a  personal  money  judg- 
ment was  taken.  Held,  that  plaintiff  waived 
his  right  to  a  foreclosure  and  sale  of  the  prop- 
erty.—Ladd  ▼.  Buggies,  23  Cal.  232. 

By  accepting  the  payment  of  interest  after 
default  has  been  made  the  creditor  waives 
all  benefit  from  the  default,  and  thereafter 
the  rights  and  obligations  of  both  parties 
continue,  without  regard  to  the  forfeiture. — 
Belloc  V.  Davis,  38  Cal.  242. 

Where  the  mortgagor  covenants  that  he 
will  pay  the  taxes,  in  default  of  which  the 
mortgagee  may  sell,  etc.,  the  latter  does  not 
waive  his  right  to  foreclose  for  breach  of 
this  covenant  by  paying  the  taxes  himself 
and  charging  with  them. — ^Brickell  v.  Batch- 
elder,  62  Cal.  623. 

Where  mortgage  is  secured  by  different 
pieces  of  property,  mortgagee  may  foreclose 
as  to  one  only,  waiving  other  security. — ^BuU 
V.  Coe,  77  Cal.  54,  60,  11  Am.  St.  Bep.  235, 
18  Pac.  808. 

Mortgagee's  option  to  declare  whole  amount 
due  on  nonpayment  of  interest,  if  exercised 
promptly,  may  be  exercised  at  maturity  of 
any  installment. — Campbell  v.  West,  86  Cal. 
197,  202,  24  Pac.  1000. 

Option  to  declare  whole  amount  due  on 
nonpayment  of  installments  of  interest  is 
not  waived  by  failure  to  exercise  it  upon 
first  default. — Campbell  ▼.  West,  86  Cal.  197, 
201,  202,  24  Pac.  1000. 

Although  the  holder  of  the  mortgage  may 
so  deal  with  the  mortgagor  as  to  be  estopped 
from  asserting  his  right  of  election  or  to 
waive  such  right,  yet  mere  forbearance  or 
inaction  within  the  limits  of  a  reasonable 
time  will  not  cause  such  estoppel  or  waiver. 
Hewitt  V.  Dean,  91  Cal.  6,  27  Pac.  423. 

An  action  b^  a  mortgagee  to  foreclose  a 
mortgage  securing  notes  assigned  as  collateral 
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security  for  the  principal  mortgage  debt  is 
not  an  action  for  the  recovery  of  the  princi- 
pal debt,  within  Code  of  Civil  Procedure,  sec- 
tion 726,  which  allows  but  one  action  for  the 
recovery  of  any  mortgage  debt,  so  as  to  ren- 
der a  foreclosure  of  the  principal  mortgage 
a  waiver  of  the  mortgagee's  right  to  foreclose 
the  collateral  mortgage  to  satiny  a  deficiency 
judgment  obtained  in  the  foreclosure  of  the 

rincipal  mortgage. — McArthur  v.  Magee,  114 

al.  126,  46  Pac.  1068. 

Where  a  mortgage  provides  that  on  default 
in  payment  of  interest  the  whole  sum  of 
principal  and  interest  shall  become  due,  the 
mortgagee,  bv  accepting  the  payment  of  in- 
terest after  default,  waives  the  forfeiture. — 
Mason  v.  Luce,  116  Cal.  232,  48  Pac.  72. 

Where  a  mortgagor  gave  a  second  mort- 
gage to  secure  the  same  debt,  including  the 
property  secured  by  the  first  mortgage  and 
additional  property,  and  by  mistake  foreclos- 
ure was  had  under  the  first  mortgage  alone, 
and  subsequently  defendant  caused  the  prop- 
erty covered  by  the  second  mortga^^e  alone 
to  be  sold  under  an  execution  against  the 
mortgagor  and  purchased  the  same  at  an  exe- 
cution sale,  the  mortgage  was  not  estopped 
from  maintaining  a  suit  to  cancel  the  decree 
of  foreclosure  and  foreclose  the  second  mort- 
gage on  the  ground  that  by  the  first  fore- 
closure defendant  had  relied  on  an  abandon- 
ment of  the  additional  security,  the  court 
having  found  the  defendant  purchased  with 
knowledge  of  the  mortgage,  and  would  sus- 
tain no  damages  by  a  second  foreclosure,  and 
it  not  appearing  that  the  mortgagor  had  made 
any  representations  which  would  amount  to  a 
waiver  of  his  lien. — Qerig  v.  Loveland,  130 
Cal.  512,  62  Pae.  830. 

Where  the  plaintiff  delayed  filing  the  no- 
tice of  appearance  and  consent  to  judgment 
at  defendants'  request,  they  hoping  that  the 
property  would  increase  in  value,  and  sanc- 
tioning sales  by  plaintiff  at  any  time,  the 
delay  in  filing  the  same  until  after  three 
years  was  excusable. — Anglo- Calif ornian  Bank 
y.  Griswold,  153  Cal.  692,  96  Pac.  353. 

§  189.    Dsiay  or  failure  to  f oredoie. 

Option  to  claim  whole  debt  secured  by 
mortgage  as  due  for  default  of  interest  must 
be  manifested  in  some  way  to  give  it  effect, 
though  notice  of  election  is  waived. — Dean 
V.  Applegarth,  65  Cal.  391,  392,  4  Pac.  375. 

The  holder  of  the  mortgage  is  not  required 
to  exercise  his  option  immediately  upon  fail- 
ure of  the  mortgagor  to  pay  the  interest,  but 
he  may  exercise  it  within  a  reasonable  time 
after  default.-— Hewitt  v.  Dean,  91  Cal.  5,  27 
Pac.  423. 

Where  a  note  secured  by  mortgage  declares 
that,  on  failure  to  pay  the  annual  interest 
when  due,  the  whole  sum  of  the  principal  and 
intere^  shall  become  due  at  the  option  of 
the  holder,  a  delay  of  three  months  after  de- 
fault in  the  interest  is  not  a  waiver  of  the 
right  to  exercise  the  option,  when  the  delay 
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is  eansed  hj  reaBon  of  defendant's  reqaest 
to  be  allowed  a  few  days  additional  in  whieb 
to  pay  the  intereet. — Hewett  ▼.  Dean,  8  Gal. 
Unrep.  385,  25  Pae.  753. 

The  holder  of  a  mortgage  note  containing 
a  condition  giving  him  the  option  to  com- 
pound the  interest,  or  declare  the  principal 
due,  on  any  default  in  interest,  aoes  not 
waive  his  right  to  make  an  election  by  a 
delay  of  59  days  after  a  default. — ^Fletcher 
y.  Dennison,  101  Gal.  298^  35  Pae.  868. 

f  190.    BlitbtB  of  Janior  ettcnmbraaoan. 

When  mortgage  is  given  to  secure  two 
notes,  owner  of  second  note  is  not  affected 
by  a  foreclosure  sale  under  first  note  if  not 
a  party. — ^Hocker  v.  Beas,  18  CaL  650. 

Defendants,  claiming  under  an  attachment 
lien  accruing  after  the  mortgage  was  given, 
are  entitled  to  prove  the  lien  on  foreclosure 
of  the  mortgage,  and  to  show  that,  in  con- 
sequence of  certain  acts  of  plaintiff,  set  forth 
in  their  answer,  it  is  superior  to  the  lien  of 
the  mortgage.^^rivener  v.  Bietz,  68  GaL  1, 
8  Pae.  609. 

Upon  foreclosure  of  a  first  mortgage,  a 
junior  mortgagee,  who  is  made  a  party,  is 
not  bound  to  set  up  his  mortgage  and  seek 
a  foreclosure  thereof  by  way  of  cross-com- 
plaint, especially  when  to  do  so  would  re- 
quire the  presence  Qf  other  parties.  By  mak- 
ing default  in  the  action,  he  merely  admits 
that  his  Uen  is  subordinate  to  that  of  the 
first  mortgage,  and  loses  no  rights  by  so  do- 
ing.— Savings  Bank  of  San  Diego  Go.  v.  Gen- 
tral  Market  Go.,  122  Gal.  28,  54  Pae.  273. 

The  failure  of  the  junior  mortgagee  to  ob* 
tain  a  decree  foreclosing  his  mortgage,  the 
property  having  been  euausted  in  payment 
of  the  first  mortgage,  which  it  was  the  duty 
of  the  mortgagor  to  pay,  does  not  constitute 
negligence  of  the  junior  mt^rtgagee,  by  which 
the  security  was  lost,  to  the  injury  of  other 
makers  of  the  note,  besides  the  mortgagor, 
conceding  them  to  oe  sureties  to  the  effect 
that  the  security  was  sufficient  to  pay  the 
debt.— Savings  Bank  of  San  Diego  Go.  v.  Gen- 
tral  Market  Go.,  122  Gal.  28,  54  Pae.  273. 

Gode  of  Givil  Procedure,  section  442,  pro- 
vides for  the  filing  of  a  cross-bill  when  de- 
fendant seeks  affirmative  relief  against  any 
party  affecting  the  property  to  which  the 
action  relates.  Section  726,  and  decisions 
pursuant  thereto,  require  that  one  seeking 
the  recovery  of  a  debt  secured  by  a  mort- 
gage is  required  to  exhaust  the  security  in 
one  action  to  foreclose,  and  the  failure  to 
foreclose  any  mortgage  securing  the  same 
waives  the  lien  of  such  mortgage.  Held, 
that  a  junior  mortgagee,  made  defendant  in 
an  action  to  foreclose  mortgages  on  certain 
lands,  could,  by  cross-bill,  assert  his  rights 
to  the  same  lands  under  mortgage  from  one 
of  the  mortgagors,  and  also  have  adjudicated 
his  rights  under  a  mortgage  by  tiiie  same 
mortgagor  on  other  lands  securing  the  same 
debt  to  him,  not  included  in  the  mortgage 


to  plaintiff. — Stockton   Savings   ete.   Soe.  t. 
Harrold,  127  Gal.  612,  60  Pae.  165. 

The  cross-complainant  cannot  have  adjudi- 
cated his  rights  under  a  joint  and  several 
note  by  said  mortgagee  and  a  codefendant, 
although  secured  by  the  mortgage,  since  it 
is  a  distinct  and  separate  debt.--Stockton 
Savings  etc.  Soc.  v.  Harrold,  127  Gal.  612,  60 
Pae.  165. 

The  absence  of  the  personal  liability  of  the 
land  company  will  not  affect  the  foreclosure 
of  the  security,  where  by  the  terms  of  tha 
instrument  a  "first  lien  security"  was  pro- 
vided for  in  favor  of  the  trust  company  for 
the  repayment  of  all  advances  by  it;  and  the 
payment  through  it  of  unpaid  purchase  money 
due  from  the  land  company  to  its  vendors 
was  thereby  secured. — Earle  v.  Sunnysida 
Land  Go.,  150  GaL  214,  88  Pae.  920. 
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As  against  prior  mortgagai 


Junior  mortgagee  or  grantee  may  plead 
statute  of  limitations  to  prior  mortgage,  not- 
withstanding waiver  or  renewal  by  mort- 
gagor.—Lord  v.  Morris,  18  Gal.  482. 


A  subsequent  mortgagee,  filing  a  bill  to 
deem  a  former  mor^ge  or  to  redeem  the 
former  and  to  foreclose  his  own,  is  entitled 
to  show  that  the  claim  of  the  prior  mortgagee 
has  been  exaggerated,  or  any  kindred  fact 
which  will  increase  the  surplus. — Carpentier 
V.  Brenham,  40  Gal.  221. 

A  subsequent  mortgagee  has  no  estate  ia 
the  land,  or  any  lien  thereon,  except  subject 
to  the  prior  Uen;  that  is,  he  has  a  right  te 
be  paid  out  of  the  excess,  which  is  in  effect 
the  right  to  redeem,  and  incidentally,  if  he  ia 
a  party  to  foreclosure,  the  right  to  defend  by 
pleading  the  statute  of  limitations,  or  the 
invalidity  in  whole  or  in  part  of  plaintiff's 
claim,  or  that  it  is  paid. — Garpentier  v.  Bren- 
ham,  40  Gal.  221. 

Where  a  debtor,  for  the  purpose  of  seeur* 
ing  his  creditor,  buys  a  tract  of  land  subject 
to  a  mortgage  to  a  third  person  and  causea 
it  to  be  conveyed  to  the  creditor  as  security 
for  his  indebtedness,  the  grantee  becomes  the 
holder  of  the  legal  title,  subject  to  a  result- 
ing trust  in  favor  of  his  debtor,  the  real  pur- 
chaser. The  transaction  also  creates  the  re> 
lation  of  mortgagor  and  mortgagee  between 
the  debtor  and  the  grantee,  and  as  such  mort- 
gagee the  latter  is  the  holder  of  a  special  lien 
on  the  land  conveyed,  within  the  meaning  of 
section  2876  of  the  Givil  Gode,  and'  under 
that  section,  if  he  is  compelled  to  satisfy  the 
prior  mortgage  for  his  own  protection,  he 
may  enforce  payment  of  the  amount  so  paid 
by  him  as  a  part  of  the  claim  for  which  his 
own  lien  exists,  notwithstanding  at  the  time 
of  the  commencement  of  the  action  to  fore- 
close his  own  lien  the  statute  of  limitations 
would  have  barred  an  independent  action  te 
foreclose  the  prior  mortgage,  or  an  action  by 
him  to  be  subrogated  to  the  rights  of  the 
senior  mortgagee. — Windt  v.  Govert,  152  GaL 
350,  93  Pae.  67. 
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Under  the  proyisionB  of  section  2876  of  the 
Civil  Code,  which  gives  the  right  to  enforce 
as  a  part  of  his  own  claim  to  a  lienor  who 
has  been  compelled  to  "satisfy"  a  prior  mort- 
gage, it  is  not  necessary  that  such  prior  mort- 
gage should  have  been  formally  satisfied  of 
record,  or  that  a  suit  for  its  foreclosure 
should  have  been  dismissed.  The  word  "sat- 
isfy," as  there  used,  means  no  more  than  to 
pay  or  discharge. — Windt  ▼.  Covert,  152  Cal. 
850,  93  Pac.  67. 

f  192.    Erintence  of  or  r«KM:t  to  oth«r  reme- 

dl6B. 

Where  mortgage  for  price  is  surrendered 
and  new  mortgage  for  the  price  and  an  addi- 
tional sum  is  taken,  the  plaintiff  is  entitled 
to  male  out  of  the  lot  claimed  as  a  home- 
stead only  the  actual  amount  of  the  purchase 
money  and  interest  remaining  due,  and  for 
the  excess  over  such  purchase  money  he  must 
proceed  on  his  other  security  or  against  the 
party,  but  not  against  the  homestead. — Dillon 
T.  Byrne,  5  Cal.  455. 

Where  a  mortgagee  had  prosecuted  an  ac* 
tion  in  Ohio  to  final  judgment  on  a  note  se- 
cured by  mortgage  on  land  in  California,  un- 
der code,  section  72,  allowing  "but  one  action 
for  the  recovery  of  any  debt  secured  by  mort- 
gage," he  could  not  afterward  maintain  an 
action  for  foreclosure. — Ould  v.  Stoddard,  54 
Cal.  613. 

The  right  given  in  a  mortgage  to  the  mort- 
gagee to  declare  all  the  five  notes  secured 
to  be  due  on  default  in  any,  is  not  taken 
awa^  by  a  satisfaction  put  on  record  by  di- 
rection of  the  mortgagee,  on  payment  of  the 
first  note;  and,  although  not  entitled  to  a  de- 
cree against  the  property  the  mortgagor  may 
yet  have,  if  he  elects  to  use  his  option,  a  per- 
sona] decree  against  the  mortgagor  on  the  last 
three  notes  on  his  failure  to  pay  the  second. 
Beal  V.  Stevens,  72  Cal.  451,  14  Pac.  186. 

Code  of  Civil  Procedure,  section  726,  pro- 
viding that  there  can  be  but  one  action  to 
recover  any  debt,  or  enforce  any  right  se- 
cured by  mortgages,  does  not  prevent  a  mort- 
gagee, who  also  has  the  title  to  property 
purchased  jointly  with  his  debtor,  but  con- 
veyed to  the  mortgagee  separately  as  further 
security  for  the  same  debt,  from  foreclosing 
the  mortgage,  waiving,  if  he  chooses,  the  se- 
curity of  the  other  property. — Bull  v.  Coe,  77 
Cal.  54,  11  Am.  St.  Rep.  235,  18  Pac.  808. 

Under  Code  of  Civil  Procedure,  section  726 
(providing  that^  when  a  mortgage  is  given 
to  secure  a  debt,  there  can  be  but  one  action 
for  its  enforcement),  after  a  sale  by  the  mort- 
gagee of  part  of  the  mortgaged  premises,  un- 
der an  attachment  levied  prior  to  the  giving 
of  the  mortgage  which  secured  the  payment 
of  the  notes  upon  which  the  attachment  was 
issued,  no  action  can  be  maintained  to  fore- 
close the  mortgage  on  the  residue  of  the 
premises,  although  it  belongs  to  one  who  was 
a  mere  surety  for  the  defendant  in  the  at- 
tachment suit. — Commercial  Bank  of  Santa 
Ana  v.Kershner,  120  Cal.  495,  52  Pac.  848. 
YI  OaL  Diff68t--400 


Where,  after  attachment  brought  to  en- 
force a  debt,  plaintiff  acquires  a  mortgage  to 
secure  the  debt,  failure  in  the  attachment  to 
plead  the  mortgage  in  defense  is  not  a  waiver 
of  the  statutory  provision  (Code  Civ.  Proc, 
sec.  726),  providing  that  there  can  be  only 
one  action  on  a  debt  secured  by  mortgage. — 
Commercial  Bank  of  Santa  Ana  v.  Kershner, 
120  Cal.  495,  52  Pac.  848. 

An  agreement  by  a  party  in  a  trust  deed 
to  look  for  payment  oiuy  to  the  proceeds  of 
sales  of  the  land  covered  by  the  deed  does 
not  bar  his  right  to  seek  or  enforce  payment 
in  any  other  way  after  a  reasonable  time. — 
Earle  ▼.  Sunnyside  Land  Co.,  150  Cal.  214,  88 
Pac.  920. 

Where  a  bank  has  mortgage  security  for 
a  debt,  it  must  exhaust  that  security  before 
it  can  apply  in  reduction  or  cancellation  of 
the  debt  any  money  on  deposit  with  it  be* 
longing  to  the  debtor.  This  rule  applies 
where  the  mortgage  was  not  given  by  the 
debtor  himself  but  by  a  third  party.  In 
either  case  the  debt  is  secured  by  mortgage, 
and  under  section  726  of  the  Code  of  Civil 
Procedure,  the  mortgage  security  must  be 
exhausted  by  a  foreclosure  action  before  re- 
course can  be  had  to  the  bank  account  or 
personal  responsibility  of  the  debtor.  Nor 
can  the  mortgage  be  waived  and  an  aetion 
brought  on  the  indebtedness. — Gnarini  v. 
Swiss-American  Bank,  162  Cal.  181,  121  Pac. 
726. 

A  mortgage  to  a  bank  given  to  secure  the 
individual  debt  of  a  member  of  a  partnership 
and  also  "the  repayment  of  all  other  and  fur- 
ther advances  made  or  which  may  in  the 
future  be  made  by  said  mortgagee"  to  the 
partnership  operates  to  secure  a  note  sub- 
sequently executed  by  the  partnership  to  the 
bank  for  a  loan  made  to  it;  and  where  such 
partnership  is  afterward  formed  into  a  cor- 
poration having  the  same  name  as  the  origi- 
nal partnership,  and  composed  exclusively  of 
its  members,  the  mortgage  also  secures  a  new 
note  given  by  such  corporation  to  the  bank 
in  renewal  of  the  former  note  of  the  part- 
nership, notwithstanding  such  former  note  is 
marked  'Taid"  by  the  bank  when  the  renewal 
note  was  given.  Under  such  circumstances, 
the  bank  could  not  apply  money  of  the  cor- 
poration on  deposit  with  it  to  the  payment 
of  the  new  note,  without  first  exhausting 
its  mortgage  security. — Gnarini  v.  Swiss- 
American  Bank,  162  Cal.  181,  121  Pac.  726. 

Concurrent  remedies  of  holders  of  mort- 
gage.    73  Am.  St.  Bep.  659. 

§  193.    Saccessiye  f orecloBores. 

Tender  of  amount  of  first  mortgage  pend- 
ing suit  after  maturity  of  second  will  not 
defeat  foreclosure  of  second  mortgage. — 
Hawkins  v.  Hill,  15  Cal.  499,  76  Am.  Dec.  499. 

Where  a  mortgagor  gave  a  second  mort- 
gage to  secure  the  same  debt  covering  the 
property  covered  by  the  first  mortgage,  and 
additional  property,  and  by  mistake  foreclos- 
ure was  had  only  under  the  first  mortgage, 
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Code  of  Civil  Procedure,  section  726,  de- 
claring that  there  can  be  but  one  action  for 
the  enforcement  of  any  right  secured  by 
mortgage,  did  not  prevent  the  assignee  from 
maintaining  a  suit  to  cancel  the  first  fore- 
closure decree  and  to  foreclose  the  second 
mortgage,  since  the  right  to  cancellation  de- 
pended on  the  principles  of  equity,  and,  the 
decree  once  disposed  of,  section  726  could 
have  no  application.— Gerig  v.  Loveland,  130 
Gal.  512,  62  Pac.  830. 

Bight  to  successive  foreclosures  of  mort- 

gage    payable   in   installmenta.     Ann, 
as.  1912C,  846. 

§  194.    Bcvtraialng  f oredomiz«u 

A  defendant  in  an  action  to  foreelota  ft 
mortgage  cannot  institute  an  action  in  an- 
other court  to  enjoin  further  proceedings  in 
foreclosure,  but  is  bound  to  plead  his  grounds 
for  injunction  in  defense,  or  as  basis  for  af- 
firmative relief. — Waymire  v.  San  Francisco 
etc.  By.  Co.,  112  Cal.  646,  44  Pae.  1086. 

A  complaint  seeking  to  cancel  a  note  and 
mortgage,  and  to  enjoin  its  pending  fore- 
closure, and  for  equitable  relief  against  the 
foreclosure  of  prior  mortgages,  and  to  com- 
pel a  conveyance  of  title  obtained  thereun- 
der, which  shows  that  the  mortgagee  agreed 
to  use  the  money  to  buy  in  the  property  un- 
der the  prior  foreclosure  for  plaintiifB  bene- 
fit, but  avers  that  he  fraudulently  conspired 
with  another  defendant  to  buy  In  the  prior 
mortgages  before  the  decree,  and  to  obtain 
title  under  foreclosure  thereof,  which  was  ob- 
tained at  an  expenditure  of  one  thousand 
dollars  less  than  the  face  of  the  note  and 
mortgage  given  him,  but  does  not  aver  any 
payment  or  offer  of  payment  of  the  money 
actually  advanced,  does  not  show  any  ground 
for  equitable  relief,  or  state  facts  sufficient 
to  constitute  a  cause  of  action. — Wolfe  v. 
Titus,  124  Cal.  264,  56  Pae.  1042. 

If  the  plaintiff  is  entitled  to  any  relief 
growing  out  of  the  transactions  set  forth  in 
the  complaint,  such  relief  may  be  amply  af- 
forded in  the  pending  action  to  foreclose 
the  mortgage  sought  to  be  canceled;  and  he 
cannot  institute  another  action  to  enjoin  fur- 
ther proceedings  in  that  action,  but  is  bound 
to  seek  any  relief  to  which  he  may  be  en- 
titled, either  by  answer,  or  by  cross-complaint 
in  the  foreclosure  action. — Wolfe  v.  Titus, 
124  Cal.  264,  56  Pac.  1042. 

One  who  alleges  that  he  is  the  owner  of 
land,  but  does  not  show  that  he  derived  his 
title  through  the  mortgagor,  has  no  interest 
that  will  support  an  action  to  enjoin  a  fore- 
closure sale,  or  to  compel  an  accounting  to 
ascertain  the  amount  of  the  mortgage  debt, 
so  as  to  permit  him  to  redeem. — ^Hazen  y. 
Nicholls,  126  Cal.  327,  58  Pac.  816. 

§196.    Conditions  precedent. 

Where  a  mortgage  contains  a  clause  that 
at  the  option  of  the  mortgagee,  it  shall  be- 


come due  on  default  in  the  prompt  payment 
of  an  installment  of  interest,  it  is  not  neces- 
sary,  in  case  of  default,  for  the  mortgagee 
to  give  written  notice  of  his  intention  to 
eonsider  the  whole  due.  If  he  demanded  pay- 
ment before  bringing  suit  he  did  all  that 
could  be  required. — Leonard  y.  Tjler,  60  Cal. 
299. 

Where  mortgage  notes  provide  that,  on  de- 
fault in  payment  of  monthly  interest,  the 
entire  unpaid  principal  shall,  at  the  option 
of  the  payee,  become  due,  this  option  cannot 
be  exercised,  without  some  form  of  notice 
to  the  mortgagor,  so  as  to  charge  him  with 
a  different  and  higher  rate  of  interest. — Dean 
y.  Applegarth,  65  Cal.  391,  4  Pac.  375. 

A  notification  by  mortgagee  to  a  mortgagor 
of  his  election  to  consider  the  mortgage  debt 
as  having  become  due,  on  account  of  the  fail- 
ure of  the  mortgagor  to  pay  the  interest  as 
it  accrued,  is  sufficiently  given,  when  notices 
to  that  effect  are  left  at  the  residence  and 
place  of  business  of  the  mortgagor  with  per- 
sons of  discretion  in  charge  thereof,  the  mort- 
gagor being  absent  from  such  places,  and  th* 
mortgagee,  after  diligent  search  and  inquiry, 
being  unable  to  ascertain  his  whereabouts. — 
Monroe  v.  Fohl,  72  Cal.  568,  14  Pac.  514. 

Where  a  note  secured  by  mortgage  declares 
that,  on  failure  to  pay  the  annual  interest 
when  due,  the  whole  sum  of  principal  and 
interest  shall  become  immediately  due  and 
payable  at  the  option  of  the  holder,  demand 
after  default  is  not  necessary  to  support  an 
action  for  the  entire  sum.  Bringing  the  suit 
to  foreclosure  is  sufficient  demand. — Hewett 
V.  Dean,  3  Cal.  Unrep.  385,  25  Pac.  753,  fol- 
lowing Whitcher  v.  Webb,  44  Cal.  127. 

Where  a  note  secured  by  mortgage  pro- 
vides that  if  the  interest  should  not  be  paid 
when  due,  the  whole  sum  of  principal  and 
interest  shall  become  immediately  due  and 
payable,  at  the  option  of  the  holder,  and  the 
mortgage  provides  that,  in  case  of  default  in 
payment  of  any  installment  of  interest  on  the 
note  when  due,  the  mortgagee  may  foreclose 
the  mortgage,  it  is  not  necessary  that  the 
mortgagee  should  give  to  the  mortgagors  any 
notice  of  his  election  to  consider  the  whole 
principal  sum  due  upon  their  failure  to  pay 
the  interest  when  it  matured,  nor  that  he 
should  make  any  demand  upon  them  for  pay- 
ment prior  to  commencing  an  action  to  fore- 
close the  mortgage. — Hewitt  v.  Dean,  91  Cal. 
6,  27  Pac.  423. 

The  mortgagee  need  not,  before  bringing 
suit  to  foreclose  the  mortgage  for  default  in 
payment  of  interest,  give  notice  of  his  elec- 
tion to  consider  the  whole  debt  due,  either 
to  the  mortgagor  or  to  persons  claiming  under 
him. — Sichler  v.  Look,  93  Cal.  600,  29  Pac. 
220,  223. 

Demand  for  payment  is  not  necessary  be- 
fore suit  to  foreclose,  where  the  mortgagor 
makes  default  of  an  interest  pajrment. — Clem- 
ens V.  Luce,  101  Cal.  432,  35  Pac.  1032;  Chase 
y.  High,  35  Pac  1035;  Cooper  y.  McCarthy, 
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86  Pac.  2:  San  Diego  Sav.  Bank  ▼.  Lowen- 
•tein,  86  Pac.  387. 

The  eommeneement  of  an  action  to  fore- 
close a  mortgage  containing  an  option  to  the 
mortgagee  to  make  the  whole  amount  of  the 
mortgage  due  upon  default  of  payment  of  in- 
terest, is  sufficient  notice  of  the  exercise  of 
the  option,  and  no  previous  notice  or  demand 
is  necessary. — ^Bank  of  Commerce  t.  Scofield, 
126  Cal.  156,  58  Pac.  451. 

By  Civil  Code,  section  3130,  "it  is  unneces- 
sary  to  make  a  demand  for  payment  on  the 
principal  debtor  in  a  negotiable  instrument  in 
order  to  charge  him";  and  hence,  in  an  action 
on  negotiable  bonds  and  to  foreclose  a  trust 
deed  securing  them,  demand  need  not  be  al- 
leged in  the  complaint,  the  suit  being  all  the 
demand  required. — Citizens'  Bank  v.  Los  An- 
geles Iron  etc.  Co.,  131  Cal.  187,  82  Am.  St. 
Bep.  341,  63  Pac.  462. 

Where  demand  on  the  trustee  to  foreclose 
a  trust  deed  is  made  by  an  owner  of  bonds 
secured  thereby,  an  order  to  indemnify  him 
is  unnecessary  if  the  trustee  makes  no  de- 
mand therefor. — Citizens'  Bank  v.  Los  An- 
geles Iron  etc.  Co.,  131  Cal.  187,  82  Am.  St. 
Bep.  341,  63  Pac.  462. 

Where  a  mortgage  was  discharged  by  mis- 
take, it  was  not  necessary  that  the  mortgagee 
should  obtain  a  decree  of  cancellation  before 
suing  for  foreclosure. — White  v.  Stevenson, 
144  Cal.  104,  77  Pac.  828. 

The  holder  of  a  mortgage  given  to  secure 
a  note  made  in  consideration  of  a  promise  of 
the  payee  to  pay  a  building  contractor,  then 
engaged  in  the  construction  of  a  house  for 
the  maker  of  the  note,  the  oost  of  its  con- 
struction to  the  amount  specified  as  the 
principal  of  the  note,  may  maintain  an  ac- 
tion to  foreclose  the  mortgage  for  partial 
advances  made,  when  it  fails  to  appear  that 
there  was  any  necessity  or  occasion  for  the 
advancement  of  the  full  amount,  or  any  de- 
mand for  or  refusal  of  the  advancement  of 
the  additional  sum. — ^Leahj  y.  Warden,  163 
Cal.  178,  124  Pac.  825. 

§  196.    Deif  eiues  in  general. 

Indefinite  description  cannot  be  objected 
to  by  mortgagor. — Tryon  v.  Sutton,  13  Cal. 
490;  Whitney  v.  Buckman,  13  Cal.  536. 

A  person  may  have  judgment  on  a  note  and 
mortgage  against  the  mortgagor,  though  it  be 
fraudulent  as  to  creditors  who  intervene,  and 
then  are  entitled  to  protection  against  the 
enforcement  of  the  judgment. — Horn  v.  Vol- 
cano Water  Co.,  13  Cal.  62,  73  Am.  Dec.  569. 

Execution  sale  pending  foreclosure,  of  notes 
given  in  conditional  payment  and  not  paid  at 
maturity,  will  not  defeat  foreclosure  if  plain- 
tiif  delivers  them  up  at  trial. — Cummins  ▼• 
Scott,  20  Cal.  83,  85. 

Prescriptive  right  is  a  defense  to  foreclos- 
nre.-^rattan  ▼.  Wiggins,  23  Cal.  16,  36. 


It  is  no  defense,  in  an  action  to  foreclose 
a  mortgage  upon  real  estate,  that  it  was  exe- 
cuted by  the  heirs  after  the  death  of  their 
father,^  from  whom  they  inherited  the  prop- 
erty, and  that  the  deceased  left  debts  which 
remain  unpaid,  and  that  the  estate  is  being 
administered  upon  in  the  probate  court, — 
Cook  V.  De  La  Guerra,  24  Cal.  237. 

A  mortgagee  may  enforce  his  mortgage  as 
against  the  land,  notwithstanding  the  per- 
sonal liability  of  the  mortgagor  for  the  debt 
may  be  barred  by  a  discharge  in  insolvency. 
Christy  t.  Dana,  42  Cal.  174. 

Grantees  of  a  mortgagor,  whose  deed  is 
recorded,  are  owners  of  the  estate  and  neces- 
sary parties  to  an  action  to  foreclose  the 
mortgage,  and  if  they  are  not  made  parties 
until  the  lapse  of  time  has  barred  the  remedy 
for  the  foreclosure  of  the  lien,  they  have 
the  right,  independent  of  their  grantor,  to 
plead  the  statute  in  bar  of  the  action  against 
them.-^effers  v.  Cook,  58  Cal.  147. 

In  an  action  to  foreclose,  the  mortgagor 
cannot  complain  of  an  indefinite  description 
in  the  mortgage,  whatever  might  be  the  effect 
of  sale  under  the  description. — Graham  v. 
Stewart,  68  Cal.  374,  9  Pac.  555. 

Where  a  claim  against  an  estate  is  secured 
by  a  mortgage,  and  has  been  filed  among  the 
approved  claims  against  such  estate,  it  is  no 
objection  to  the  foreclosure  of  the  mortgage 
that  the  verification  of  the  claim  was  de- 
fective.— Consolidated  Nat.  Bank  v.  Hayes, 
112  Cal.  75,  44  Pac.  469. 

Where  a  mortgagee  has  taken  an  assign- 
ment of  an  insurance  policy  on  a  house  stand- 
ing on  the  mortgaged  premises,  as  further  se- 
curity for  the  debt,  and  the  house  is  de- 
stroyed before  an  action  is  begun  in  fore- 
closure. Code  of  Civil  Procedure,  section  726, 
which  provides  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt  secured 
by  mortgage,  does  not  apply  to  the  insurance 
policy,  and  defendants  cannot  introduce  into 
foreclosure  proceedings  any  question  concern- 
ing it. — Savings  Bank  of  St.  Helena  v.  Mid- 
dlekauff,  113  Cal.  463,  45  Pac.  840. 

Claimants  of  the  property  brought  in  as 
new  parties  to  the  action  of  foreclosure,  by 
supplemental  complaint  filed  more  than  four 
years  after  the  cause  of  action  accrued 
against  them,  may  properly  plead  the  stat- 
ute of  limitations  as  to  them. — Spaulding  v. 
Howard,  121  Cal.  194,  53  Pac.  563. 

Where  a  mortgage  was  given  as  additional 
security  for  the  payment  of  a  note  secured 
by  a  mortgage  on  other  premises,  the  convey- 
ance of  the  latter  premises,  to  defendant,  who 
had  made  the  mortgage  for  additional  secur- 
ity, was  no  defense  to  an  action  to  foreclose 
•uch  mortgage  together  with  the  original, 
since  such  conveyance  was  not  of  record  or 
delivered  at  the  beginning  of  the  action, 
though  its  date  was  anterior  thereto. — Secu- 
rity Loan  etc.  Co.  v.  Hattern,  131  Cal.  826, 
63  l^ac.  482. 
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Where  a  mortgage  wai  given  as  additional 
seenritj  for  the  payment  of  a  note  secnred 
by  another  mortgage,  an  agreement  by  a 
third  party  to  guarantee  the  obligation  of  the 
latter  mortgage  was  no  defense  to  plaintiff's 
right  to  foreclose  the  mortgage  given  as  se- 
curity.—Security  Loan  etc.  Co.  y.  Mattem, 
131  Gal.  326,  63  Pae.  482. 

The  personal  guaranty  by  a  third  person 
of  the  obligation  of  the  prior  mortgagor  is 
not  available  as  a  defense  to  a  forecTosnre 
of  the  subsequent  mortgage. — Security  Loan 
etc.  Co.  V.  Hattern,  131  Cal.  326,  63  Pac.  482. 

The  exoneration  of  the  mortgagor  from  lia- 
bility for  interest  is  an  affirmative  defense, 
which  must  be  established  by  the  defendant 
by  showing  a  contract  in  violation  of  the 
terms  of  the  constitution. — ^Bank  of  Ukiah  v. 
Beed,  131  Cal.  597,  63  Pae.  921. 

When  third  persons  have  subsequently  ae* 
quired  interests  in  mortgaged  property,  they 
may  plead  statute  against  mortgagee,  though 
mortgagor  could  not  because  of  his  absence 
from  the  state. — ^Brandenstein  v.  Johnson,  140 
Cal.  29,  31,  73  Pae.  744. 

In  an  action  to  foreclose  a  mortgage,  a  sal» 
of  certain  sjpecial  security  at  a  private  sale 
held  not  available  in  defense. — Anglo- Calif  or* 
nian  Bank  v.  Cerf,  147  Cal.  384,  81  Pac.  1077. 

If,  before  the  holder  of  the  note  exercised 
his  option  to  declare  the  principal  due  for 
nonpayment  of  interest,  the  maker  of  the 
note  tenders  the  interest  due  and  deposits  the 
same  in  bank  and  notifies  the  holder  thereof, 
as  provided  by  section  1500  of  the  Civil  Code, 
such  acts  constitute  a  payment;  and  the  tender 
of  payment  without  the  deposit  in  bank  is 
equally  effective  to  destroy  the  right  of  the 
holder  to  declare  the  principal  due.  After 
such  payment  or  tender  the  holder  of  the  note 
cannot  rely  upon  the  commencement  of  a  fore- 
closure suit  as  an  exercise  of  his  option,  nor 
can  a  statement,  made  after  the  tender,  that 
the  holder  had  exercised  his  option  of  con- 
sidering both  principal  and  interest  due  have 
any  effect. — Trinity  County  Bank  v.  Haas,  151 
Cal.  553,  91  Pac.  385. 

Where  the  maker  of  the  note  and  mortgage 
was  not  a  party  to  the  action  to  foreclose  the 
mortgage  against  his  grantee,  who  as  part  of 
the  purchase  price  assumed  payment  of  the 
indebtedness  to  the  pledgees,  such  grantee 
cannot  as  against  them  assail  the  note  and 
mortgage  for  want  of  original  consideration. — 
Patten  v.  Pepper  Hotel  Co.,  153  Cal.  460,  96 
Pac.  296. 

Where  a  mortgage  provided  for  the  ad- 
vancement of  a  specified  sum  of  money,  the 
mortgagee  may  foreclose  for  a  leas  amount 
than  that  provided  for,  where  no  demand  or 
refusal  for  the  advancement  of  an  additional 
sum  is  made  to  appear  in  any  way. — Leahy 
V.  Warden,  163  Cal.  178,  124  Pac.  825. 

When  a  mortgage  to  a  bank  was  pledged 
to  its  creditor,  and  redelivered  to  the  bank 
for   foreclosure,   and   the   bank   became   in- 


solvent pending  suit,  and  assignad  the  note 
and  mortgage  upon  a  settlement  absolutely 
to  the  pledgee,  who  was  substituted  as  plain- 
tiff, and  a  defense  was  set  np  tkat  the  as- 
signment was  a  fraud  upon  the  creditors  of 
the  bank,  and  upon  defendants  as  such,  held, 
that  the  defense  of  fraud  is  unsupported  by 
the  evidence,  that  none  of  the  creditors  of 
the  bank  were  shown  to  be  injured,  and  the 
assignment  was  in  eourse  of  liquidation  of 
the  bank's  business  with  the  presumed  eon- 
sent  of  the  bank  commissioners,  who  could 
not  have  regarded  the  mortgage  as  an  asset 
of  the  bank  in  which  its  creditors  were  en- 
titled to  share. — Merced  Bank  v.  Priee,  9  GaL 
App.  177,  98  Pac.  383. 

Where  no  taxes  were  assessed  against  the 
mortgage  or  the  mortgagee's  interest  in  the 
property,  but  the  whole  tax  was  levied  against 
the  property  without  any  deduction  on  ac- 
count of  the  mortgage,  and  was  paid  by  the 
estate  of  the  deceased  owner,  the  taxes  so 
paid  cannot  be  deducted  from  the  mortgage 
debt. — John  Brickell  Co.  y.  Sutro,  11  CaL  App. 
460,  105  Pac.  948,  949. 

Does  the  lex  rei  sitae  with  respect  to  in- 
terest and  usury  control  in  action  to 
foreclose  mortgage  on  real  property. 
55  L.  B.  A.  933. 

Effect  of  mortgage  security  npon  question 
as  to  governing  law  with  respect  to 
usury.    62  L.  B.  A.  61. 

Enforcement  of  mortgage  valid  aeeording 
to  law  of  place  where  made  and  pay- 
able, but  usurious  according  to  the  lex 
fori  et  rei  sitae.  4  L.  B.  A.  (N.  S.) 
1191. 

Estoppel  created  by  against  the  mort- 
gagor.   45  Am.  Dec.  392. 

Mortgage  contemporaneous  with  note  as 
deiense  thereto.    43  L.  B.  A.  472. 

Bight  of  junior  mortgagee  to  assert  !»• 
validity  of  previous  mortgage.  Ann. 
Cas.  191 3B,  689. 

Bight  of  vendee  of  land  subject  to  mort- 
gage to  raise  question  of  usury.  8 
L.  B.  A.  (N.  S.)  814;  10  L.  B.  A.  857. 

Setoff  on  mortgage  foreclosure.  21  L.  B. 
A.  321. 

To  whom  defense  of  usury  in  mortgage 
available.    10  L.  B.  A.  459. 


§197.    — 
tlona. 


Failure  of  title  or  mlJ!repieecnl>- 


Mortgagor  by  deed  absolute  cannot  plead 
failure  of  title  as  a  defense  in  foreclosure.— 
Welch  V.  Sullivan,  8  Cal.  165,  199. 

That  property  mortgaged  is  so  indefinitely 
described  as  not  to  pass  title  by  sale  on  fore- 
closure is  no  objection  to  the  enforcement  of 
the  mortgage  against  the  mortgagor. — ^Whit- 
ney V.  Buchman,  13  Cal.  536. 

Where  the  interest  of  one  in  possession 
under  a  pre-emption  right  is  mortgaged,  the 


■ 
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<»bjection  that  no  title  passed  by  the  mortgage 
eannot  be  made  hy  the  mortgagor  in  a  fore- 
closure  suit. — ^Whitney  v.  Buckman,  13  Cal. 
536. 

Mortgagor  by  deed  absolute  eannot  plead 
want  of  title  in  mortgagee  as  a  defense  to 
a  contract  to  pay  debt  in  consideration  of  re- 
conveyance.— ^kourke  v.  McLaughlin,  38  Cal. 
196. 

Agreement  not  to  enforce  mortgage  until 
proceeding  to  acquire  title  terminates  in  fail- 
ure does  not  preclude  foreclosure  when  patent 
obtained  conveys  no  title. — Crane  v.  Carr,  59 
Cal.    103. 

Partial  failure  of  title  and  an  offer  to 
rescind,  there  having  been  no  eviction,  con- 
stitute no  defense  to  a  foreclosure  suit  for 
the  price  of  the  land  bouf;ht  by  defendant, 
the  mortgagor,  from  plaintiff,  the  mortgagee. 
Alden  v.  Pryal,  60  Cal.  215. 

Misrepresentations  as  to  quantity  and 
boundary,  and  an  offer  to  rescind,  there  hav- 
ing been  no  eviction,  constitute  no  defense  to 
a  foreclosure  suit  for  the  price  of  the  land 
bought  by  the  defendant,  the  mortgagor,  from 
plaintiff,  the  mortgagee. — Alden  v.  Pryal,  60 
Cal.  215. 

Where,  in  an  action  to  foreclose  a  mortage, 
a  cross-complaint  is  filed,  charging  plaintiff 
and  others  with  fraud  and  conspiracy  regard- 
ing the  execution  of  such  mortgage,  and  the 
court  finds  against  defendant  as  to  such 
fraud,  plaintiff  is  entitled  to  his  decree,  how- 
ever fraudulent  the  conduct  of  such  other 
parties  may  have  been. — Thatcher  v.  Edsall, 
2  CaL  Unrep.  331,  4  Pac.  202. 

In  an  action  to  foreclose  a  trust  deed,  the 
answer  set  up  that  the  property  conveyed  was 
the  separate  property  of  the  wife;  that  her 
husband  had  been  arrested  on  a  criminal 
charge  and  obtained  bail;  that  he  became 
financially  embarrassed;  and  that  the  wife 
signed  the  trust  deed  on  the  representation 
made  to  her  by  her  husband  and  plaintiff, 
who  was  a  creditor  of  the  husband,  and  one 
of  his  bondsmen,  that  unless  she  signed  the 
deed  the  bondsmen  would  withdraw,  and  her 
husband  would  have  to  go  to  jail,  and  would 
probably  be  convicted  and  go  to  the  peni- 
tentiary, and  that  by  signing  the  deed  she 
would  not  lose  anything,  and  that  the  deed 
would  not  divest  her  of  her  homestead.  Held, 
that  a  demurrer  to  such  answer  was  prdperly 
sustained. — ^Levy  v.  Burkle,  2  Cal.  Unrep.  778, 
14  Pac.  564. 

By  a  contract  for  the  sale  of  a  mine,  it  was 
agreed  that  the  vendee  should  convey  the 
mine  to  a  prospective  corporation,  and  that 
the  vendor  should  receive  as  part  payment 
stock  of  the  corporation,  and  notes  secured 
by  mortgage  thereon  for  the  balance.  By 
fraudulent  representations  defendant  was  in- 
duced to  join  in  the  purchase  and  mortgage, 
and  to  make  payments  thereon.  The  corpora- 
tion was  formed,  but  no  stock  was  ever  is- 
sued. Held,  that  defendant  was  not  estopped, 
by  the  organization  of  the  corporation  and  the 


conveyance  to  it,  to  plead  such  false  repre- 
sentations, in  an  action  by  the  vendor's  as- 
signee to  foreclose  the  mortgage.— Cornell  ▼. 
Corbin,  64  Cal.  197,  30  Pae.  629. 

Where  a  corporation  is  formed  to  purchase 
land,  and  the  agent  for  such  sale  takes  stock 
in  the  corporation,  the  fact  that  he  paid  his 

Sroportion  of  the  cash  payment  of  stock  by 
educting  from  the  price  his  commissions  for 
the  sale — ^no  fraud  or  fraudulent  concealment 
being  shown — ^is  not  a  ground  of  objection  by 
the  corporation  to  foreclosure  of  a  mortgage 
given  to  secure  such  price. — Blood  v.  La 
Serena  Land  etc.  Co.,  134  CaL  361,  66  Pac. 
317. 

§  198.    Abatement  on  deatb  of  party. 

Where  mortgagor  dies  after  decree  of  fore- 
closure entered,  and  no  administration  is  had 
upon  his  estate,  it  seems  that  there  is  no 
reason  why  the  execution  of  the  decree  should 
be  stayed.  The  suit  is  in  the  nature  of  a  pro- 
ceeding in  rem.  The  decree  binds  the  specific 
property,  and  the  case  is  within  the  reason  of 
the  proviso  in  section  141  of  the  act  concern- 
ing the  estates  of  deceased  persons. — Nagle  v. 
Macy,  9  Cal.  426. 

Where  the  husband  dies  after  a  decree  and 
before  a  sale  of  premises  mortgaged  by  him- 
self and  wife,  the  decree  will  so  bind  the 
land  that  the  husband's  executrix  will  take 
it  only  subject  thereto. — Cowell  v.  Buckelew, 
14  Cal.  640. 

Plaintiff  had  a  decree  on  a  mortgage,  by 
husband  and  wife,  for  the  sale  of  the  prem- 
ises, and  execution  against  the  husband's 
property  for  the  deficiency,  immediately  the 
husband  died.  Held,  that  plaintiffs  could  still 
have  the  order  of  sale,  but  not  the  execution. 
Cowell  V.  Buckelew,  14  Cal.  640. 

Although  the  language  of  section  1500  of 
the  Code  of  Civil  Procedure,  which  permits 
the  holder  of  a  mortgage  or  lien  to  maintain 
an  action  thereon  without  presentation  of  the 
claim  to  the  executor  or  administrator  of  an 
estate,  if  construed  literally,  would  only  apply 
to  an  action  commenced  after  the  death  of  the 
mortgagor,  yet,  when  construed  like  all  other 
remedial  statutes,  it  should  not  be  confined 
to  cases  falling  within  its  exact  letter,  but 
should  be  given  effect  according  to  its  spirit 
and  reason,  and  when  so  construed  applies  to 
an  action  pending  at  the  time  of  the  mort- 
gagor's death. — ^Hibernia  Savings  etc.  Soc.  v. 
Wackenreuder,  99  Cal.  503,  34  Pac.  219. 

Does  power  of  sale  in  mortgage  or  deed 
of  trust  prevent  its  revocation  by  death 
of  mortgagor.     70  L.  B.  A.  135. 

§  199.    PeiKms  entitled  to  foreclose. 

A  note  was  executed  to  0.,  as  the  agent  of 
M.,  and  the  mortgage  to  secure  the  note  was 
made  to  M.  O.,  under  a  contract  with  M.,  was 
entitled  to  one-half  of  the  note.  Held,  that 
O.,  having  a  right  to  the  note,  had  a  right 
to  foreclose  the  mortgage. — Ord  ▼.  McKae,  5 
Cal.  515. 
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Whether  an  agent  has  the  power  to  go  into 
equity  and  seek  a  foreclosure  of  a  mortgage, 
given  to  his  principal  to  secure  the  payment 
of  notes  made  to  him  as  agent^  depends  oif 
the  question  whether  he  is  really  interested  in 
the  subject  matter. — Ord  y.  McKee,  5  Cal. 
515. 

Where  thirteen  persons  made  joint  and  sev- 
eral promissory  note  payable  to  three,  and 
all  joined  in  the  execution  of  a  mortgage  to 
secure  the  payment  of  the  note  (the  plaintiffs 
being  both  payors  and  payees  in  tiie  note, 
mortgagors  and  mortgagees  in  the  mortgage), 
and  subsequently  the  payees  of  the  note 
brought  suit  against  the  other  makers,  and  for 
foreclosure  of  the  mortgage,  held,  that  the  suit 
was  properly  brought,  and  plaintiffs  were 
entitled  to  a  judgment  of  foreclosure. — ^Mc- 
Dowell y.  Jacobs,  10  CaL  387. 

The  note  and  mortgage  executed  by  the 
whole  of  the  associates  in  a  joint  enterprise 
to  three  of  them  is  equivalent  to  a  note  and 
mortgage  executed  by  the  defendants  to  the 
plaintiffs  for  an  amount  less  by  the  proportion 
of  the  number  of  the  plaintiffs  to  the  defend- 
ants— that  is,  to  three-thirteenths  of  the  sum, 
and  may  be  enforced  in  like  manner  as  if  so 
executed. — ^McDowell  y.  Jacobs,  10  Cal.  387. 

In  an  action  to  foreclose  a  mortgage  by 
executors  who  are  prima  facie  owners  of  the 
instrument,  defendant's  objection  that  the 
action  was  not  brought  in  the  name  of  the 
real  party  in  interest  is  without  force,  where 
there  is  no  showing  of  a  counterclaim  or  set- 
off against  the  real  owner  which  is  not  avail- 
able against  plaintiffs,  and  it  appears  that 
the  judgment  in  the  action  would  protect  de- 
fendant against  other  claimants. — Giselman 
y.  Starr,  106  Gal.  651,  40  Pac.  8. 

A  mortgage,  being  a  mere  incident  to  the 
debt,  belongs  to  the  holder  of  the  collateral 
note,  and  can  be  foreclosed  only  by  him. — 
Adler  v.  Sargent,  109  Oal.  42,  41  Pac.  799. 

The  mere  delivery  of  a  note  and  mortgage 
by  the  mortgagee,  as  collateral  security  for  a 
debt,  without  any  indorsement  or  written 
transfer,  will  not  preclude  such  mortgagee 
from  suing  on  the  note  and  foreclosing  the 
mortgage  in  his  own  name,  with  the  consent 
of  the  pledgee. — Consolidated  Nat.  Bank  y. 
Hayes,  112  Cal.  75,  44  Pac.  469. 

The  assignee  of  a  mortgage,  by  an  assign- 
ment absolute  on  its  face,  may  maintain  an 
action  to  foreclose  in  his  own  name,  though, 
by  a  collateral  agreement,  he  may  be  bound 
to  account  for  the  proceeds  to  another. — 
Ingham  v.  Weed,  5  Cal.  Unrep.  645,  48  Pac. 
318. 

A  trust  deed  securing  bonds  may  be  fore- 
closed by  a  single  holder  of  unpaid  coupons 
on  the  refusal  of  the  trustee  to  do  so  on  re- 
quest, regardless  of  whether  or  not  the  refusal 
was  arbitrary  or  unlawful. — Citizens'  Bank  v. 
Los  Angeles  Iron  etc.  Co.,  131  Cal.  187,  82 
Am.  St.  Bep.  841,  63  Pac.  462. 


The  second  pledgee  of  a  note  and  mortgage, 
though  not  the  holder  thereof,  has  sueh  an 
interest  therein  as  entitles  him  to  foreclose 
the  same,  where  the  first  pledgee  who  is  the 
holder  thereof  is  made  a  party  to  the  action. 
The  grantee  of  the  mortgagor  is  not  entitled 
to  object  that  the  first  i^edgee  is  made  a 
party  defendant  and  not  joined  as  coplaintiff. 
But  such  objection  is  obviated  where  the  first 
pledgee  files  a  cross-complaint  to  foreclose  the 
mortgage,  thus  virtually  uniting  in  the  fore- 
closure.— ^Patten  y.  Pepper  Hotel  Co.,  153  CaL 
460,  96  Pac.  296. 

The  bank  to  whom  the  note  and  mortgage 
were  delivered  by  the  pledgee  had  the  right  to 
•ne  thereon  as  owner  thereof,  subject  to  the 
lien,  and  was  equally  interested  with  the 
pledgee  in  enforcing  collection  thereof. — ^Mer- 
ced Bank  v.  Price,  9  Cal.  App.  177,  98  Pac 
383. 

One  who  obtains  title  to  a  note  and  mort- 
gage through  a  decree  of  distribution  is  en- 
titled to  sue  thereon. — ^West  v.  Mears,  17  Gal, 
App.  718,  121  Pac.  700. 

Where  the  grantee  of  mortgaged  real  estate 
agrees  to  pay  the  indebtedness,  the  mort- 
gagor may  afterward  take  an  assignment  of 
the  mortgage  to  himself  and  foreclose  it 
against  his  grantee. — ^Beach  v.  Waite,  21  CaL 
App.  304,  131  Pac.  880. 

Bight  of  bondholder  to  sue  to  enforce 
trust  deed.    20  L.  B.  A.  535. 

Bight  of  tenant  in  common  who  pays 
mortgage  debt  to  enforce  mortgage 
against  cotenant.  Ann.  Cas.  1912C, 
1264. 

§  200.    Penons  as  to  ivlioiii  mortgage  naj  be 
foredosed. 

A  note  and  mortgage  by  thirteen  to  three  of 
their  number  is  equivalent  to  a  note  for  ten- 
thirteenths  of  the  apparent  amount,  and  there- 
fore the  payees  can  sue  thereon  and  can  fore- 
close the  mortgage  against  the  other  makers 
as  defendants,  for  the  above  sum. — McDowell 
y.  Jacobs,  10  CaL  387. 

A  suit  against  a  decedent's  estate  to  estab- 
lish and  foreclose  a  mortgage  on  the  home- 
stead of  the  deceased  mortgagor  is  not  a 
"claim"  against  the  estate  of  the  mortgagor, 
as  in  no  event  does  that  estate  hold  the  home- 
stead, and  therefore  the  suit  may  be  brought 
in  the  district  court,  and  the  administrator 
may  be  joined  to  litigate  the  amount  of  the 
indebtedness. — Carr  v.  Caldwell,  10  CaL  380, 
70  Am.  Dee.  740. 

Mortgagee  of  a  bankrupt  loses  no  right  by 
the  bankruptcy,  and  need  not  ask  leave  to 
foreclose. — ^Amador  C.  is  M.  Co.  y.  Mitchell, 
59  Cal.  168,  177. 

Foreclosure  is  limited  to  Mortgagor  and 
those  claiming  under  him. — ^Duff  v.  Bandall, 
116  Cal.  226,  231,  58  Am.  St.  Bep.  158,  48  Pae. 
66. 
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C.    JUBISDICTION  AND  VENUE. 

Foreclosure  of  mortgage  upon  land  in  an* 
other  state.    4  L.  B.  A.  (N.  8.)  986. 

Pendency  of  foreclosure  suit  in  both  state 
and  federal  courts  sitting  in  same  state. 
42  L.  B.  A.  451. 

Bemoval,  for  separable  eontroyeray,  of 
proceeding  to  foreclose.  5  L.  B.  A. 
(N.  S.)  72. 


S  201.    JurMictlon  of  tbe  fobjact  matter. 

Actions  for  the  foreclosure  of  mortgages 
must  be  tried  in  the  county  in  which  the  sub- 
ject of  the  action,  or  some  part  thereof,  is 
situated.— Vallejo  v.  Bandall,  5  GaL  461. 

Mortgage  is  to  be  foreclosed  in  a  court  of 
equity,  and  not  in  a  probate  eourt. — ^Ellissen 
▼.  Halleek,  6  Gal.  386. 

Parties  pleading  a  tax  title  as  a  defense 
to  foreclosure  cannot  object  that  equity  has 
no  jurisdiction  over  it. — ^Kelsey  ▼.  Abbott, 
13  Gal.  609. 

The  foreclosure  of  a  mortgage  and  sale  of 
the  mortgaged  property  for  the  payment  of 
the  debt  thereby  secured  is  a  "case  in 
equity,"  of  which  the  district  courts  alone 
et^n  ta^e  cognizance;  and  the  probate  courts 
are  not  competent  to  afford  the  full  relief  to 
which  mortgagees  -are  entitled. — WdlUs  v. 
Farley,  24  Gal.  490. 

A  state  district  court  has  jurisdiction  to 
foreclose  a  mortgage  on  property  which  lies 
outside  of  the  di8trict.---8oeiete  Francaise 
IVEpargnes  et  de  Prevoyanee  Mutuelle  ▼. 
McHenry,  49  Gal.  351. 

A  court  does  not  lose  jurisdiction  of  a 
suit  to  foreclose  a  mortgage  by  reason  of 
the  fact  that  pending  the  suit  a  new  c6unty 
is  created  including  the  mortgaged  land. — 
Tolman  v.  Smith,  85  Gal.  280,  24  Pac.  743. 

Where  a  petition  in  foreclosure  fails  to 
allege  that  the  land  described  in  the  mort- 
gage is  situated  in  the  county  in  which  the 
suit  is  brought,  and  the  description  shows 
that  it  is  situated  in  another  county,  the 
court  acquires  no  lurisdiction  of  the  case, 
under  Gode  of  Givil  Procedure,  section  392, 
and  constitution,  article  VI,  section  5,  requir- 
ing the  action  to  be  brought  in  the  county 
where  the  land  is  situated. — Gampbell  v. 
West,  86  Gal.  197,  24  Pac.  1000. 

Gode  of  Givil  Procedure,  section  392,  re- 
quires actions  for  the  foreclosure  of  mort- 
gages to  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is 
situated,  and  where  real  property  is  situated 
partly  in  one  county,  and  partly  in  another, 
plaintiff  may  select  either  county,  and  the 
one  selected  is  the  proper  county  for  the 
trial  of  the  action.  Held,  that  where  land 
is  sold  by  the  sheriff  of  the  county  of  S. 
under  foreclosure  proceedings  instituted  in 
that  county,  and  part  of  the  land  is  shown 
to  be  in  the  county  of  K.,  but  it  does  not  ap- 


pear where  the  remainder  is  situated  it  will 
be  presumed  that  the  mortgaged  premises 
consist  of  one  body  of  land  situate  partly 
in  the  county  of  K. — Gold  tree  v.  McAlister, 
86  Gal.  93,  24  Pac.  801,  affirming  86  Gal.  98, 
23  Pac.  207. 

Under  section  5  of  article  VI  of  the  con- 
stitution an  action  for  the  foreclosure  of  a 
mortgage  of  lands  must  be  commenced  in 
the  county  in  which  the  mortp^aged  premises, 
or  some  part  thereof,  are  situated^  and  if 
commenced  in  another  county,  the  judgment 
rendered  therein  is  without  jurisdiction  and 
void. — Rogers  v.  Gady,  104  Gal.  288,  43  Am. 
St.  Bep.  100,  38  Pae.  81. 

Gonstitution,  article  VI,  section  5,  requires 
all  actions  for  the  enforcement  of  liens  to  be 
commenced  in  the  county  in  which  the  land 
is  situated.  Gode  of  Givil  Procedure,  sec- 
tion 392,  provides  that  actions  for  the  fore- 
closure of  liens  and  mortgages  on  land  must 
be  tried  in  the  county  in  which  the  subject  of 
the  action  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial. 
Held,  that  where  an  action  for  the  fore- 
closure of  a  mortgage  was  commenced  in  the 
county  in  which  the  land  was  situated,  and 
subsequently  the  portion  of  the  county  in 
which  it  was  situated  was  organized  into  a 
new  county,  the  eourt  in  which  the  action 
was  commenced  did  not  lose  jurisdiction  for 
the  trial  of  the  action. — Security  Loan  ete. 
Go.  V.  Kauffman,  108  Gal.  214,  41  Pae.  467. 

§202.    Jurisdiction  of  the  person. 

Foreclosure  suit  is  action  in  personam  and 
court  must  acquire  jurisdiction  by  actual  ser- 
vice of  process. — Fresno  Nat.  Bank  v.  Su- 
perior Gourt,  83  Gal.  491,  500,  24  Pac.  167. 

Gode  of  Givil  Procedure,  section  385,  pro- 
vides that  an  action  does  not  abate  by  the 
death  of  a  party  if  the  cause  of  action  sur- 
vive. Section  581  gives  a  plaintiff  three 
years  after  commencement  of  an  action  to 
make  service  and  return  of  summons,  but 
declares  that,  if  appearance  is  made,  the  ac- 
tion may  be  prosecuted  as  if  summons  had 
been  served.  Held  that,  where  proceedings 
were  instituted  to  foreclose  a  mortgage  and 
the  mortgagor  died  before  service  of  sum- 
mons, the  appearance  of  his  executrix  within 
three  years  obviated  the  necessity  of  the  ser- 
vice of  summons,  and  the  executrix  could  not 
subsequently  plead  limitations. — Union  Sav. 
Bank  v.  Barrett,  132  Gal.  453,  64  Pac.  713, 
rehearing  denied,  132  Gal.  453,  64  Pac.  1071. 

Gode  of  Givil  Procedure,  section  385,  pro- 
vides that  an  action  does  not  abate  by  the 
death  of  a  party  if  the  cause  of  action  sur- 
vives. Held,  that  the  fact  that  the  defend- 
ant in  an  action  to  foreclose  a  mortgage  died 
more  than  a  year  after  the  eommencement  of 
the  action,  and  before  the  service  of  sum- 
mons on  her,  did  not  prevent  the  court  from 
acquiring  jurisdiction  of  her  personal  repre- 
sentative, since  the  cause  of  aetion  did  not 
abate,  and  the  court  had  implied  power  to 
order  a  new  summons  to  bring  in  the  new 
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party.  Behearing  denied. — Union  Sav.  Bank 
V.  Barrett,  132  Cal.  453,  64  Pac.  1071;  132 
Oal.  453,  64  Pac.  713. 

That  the  plaintiff  in  a  foreclosure  actioni 
with  knowledge  that  the  mortgagor  had  con- 
Teyed  the  property,  procured  him  to  enter  an 
appearance  without  having  been  served  with 
the  summons,  does  not  affect  the  jurisdiction 
of  the  court  to  enforce  the  mortgage  as  to 
those  holding  under  the  mortgagor. — Hibemia 
Savings  etc.  Soc.  v.  Cochran,  141  Cal.  653,  75 
Pac.  315. 

A  foreclosure  action  having  been  eom- 
menced  against  the  necessary  parties,  and  lis 
pendens  recorded,  the  court  obtains  jurisdic- 
tion to  enforce  the  mortgage  as  to  all  persons 
claiming  under  the  mortgagor  by  obtaining 
jurisdiction  of  the  original  defendants,  though 
after  the  commencement  of  the  action  plain- 
tiff receives  notice  that  the  mortgagor  has 
conveyed  the  property  to  another,  either  be- 
fore or  after  the  commencement  of  the  ac- 
tion.— Hibemia  Savings  etc.  Soc.  v.  Cochran, 
141  CaL  653,  75  Pae.  315. 

f20S.    Teimeb 

Actions  for  foreclosure  of  mortgages  must 
be  tried  in  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated. 
VaUejo  V.  Bandall,  5  Cal.  461. 

Mortgage  may  be  completely  foreclosed  in 
any  one  of  the  counties  in  which  any  part 
of  the  mortgaged  property  is  located. — Gold- 
tree  V.  McAlister,  86  Cal.  93, 106,  24  Pac.  801. 

Under  constitution,  article  YI,  section  5, 
providinff  that  all  actions  "onieting  title  to 
or  for  the  enforcement  of  liens  upon  real 
estate  shall  be  commenced  in  the  county  in 
which  the  real  estate"  is  situated,  a  court  of 
the  county  in  which  suit  is  instituted  can- 
not declare  a  mortgage  executed  by  a  trustee 
on  lands  in  another  county  a  prior  lien,  at  the 
instance  of  the  trustee  and  tne  mortgagee. — 
Staacke  v.  Bell,  125  Cal.  309,  57  Pac.  1012. 

D.    IMITATIONS  AND  LACHES. 

§  204.    Time  to  foreclose. 

Whenever  a*  creditor  can  enforce  the  debt, 
ho  can  enforce  the  mortgage  by  which  it  is 
secured,  in  the  absence  of  contrary  stipula- 
tions.— Barroilhet  v.  Battelle,  7  Cal.  450. 

"W^ere  a  mortgage  has  been  assigned  to 
indemnify  sureties  in  a  bail  bond,  pending 
a  suit  against  them,  it  is  proper  for  them 
at  once  to  bring  a  suit  to  foreclose  the  mort- 
gage, if  due,  and  the  court  may  order  the 
proceeds  of  the  sale  to  be  paid  into  court  to 
await  a  further  decree,  if  plaintiffs  so  desire. 
Hunter  v.  Levan,  11  Cal.  11. 

Foreclosure  cannot  be  had  until  the  debt 
secured  is  payable. — Harmon  v.  Ashmead,  60 
Cal.  439. 

Where  second  mortgage  was  given  as  credit 
on    larger    mortgage  which  was   foraclosedi 


the  cause  of  action  upon  the  second  mort- 
gage accrues  at  the  date  of  the  rendition  of 
the  judgment  upon  the  mortgage  upon  which 
the  credit  was  given. — De  Cells  v.  Porter,  65 
Cal.  3,  9,  2  Pac.  257,  3  Pac.  120. 

Code  of  Civil  Procedure,  section   726,  re- 

?uiring  an  action  of  foreclosure  to  be  brought 
or  the  recovery  of  a  debt  secured  by  mort- 
gage, refers  solely  to  debts  secured  by  mort- 
gage of  property  situated  in  the  state. — Me- 
Gue  y.  Bommel,  148  CaL  539,  83  Pac  1000. 

Where  the  note  provided  by  its  terms 
for  the  payment  of  interest  in  advance,  the 
acceptance  of  interest  in  advance  after  the 
maturity  of  the  note  cannot  operate  bs  an 
executed  oral  agreement  extending  the  time 
of  payment  of  the  note  under  section  1698 
of  the  Civil  Code,  until  the  expiration  of  the 
period  for  which  the  interest  was  paid,  and 
a  foreclosure  of  the  mortgage  before  the  ex- 
piration of  such  oeriod  is  not  premature. — 
Brenneke  v.  SmaDman,  2  CaL  App.  306,  83 
Pac.  302. 

Effect  of  acceleration  provision  in  mort- 
gage to  start  the  statute  of  limitations 
running.  12  L.  B.  A.  (N.  8.)  llflO: 
22  L.  B.  A.  (N.  S.)  1110. 

§  206.    Limltatloiii. 

Where  an  action  upon  a  promissory  notei, 
secured  by  a  mortgage  of  the  same  date  upofl 
real  property,  is  barred  by  the  statute  of 
limitations,  the  remedy  upon  the  mortgage  is 
also  barrect. — McCarthy  v.  White,  21  CaL  495, 
82  Am.  Dee.  754;  Heinlin  v.  Castro,  22  CaL 
100. 

Debt  secured  by  mortga^,  if  not  evi- 
denced by  writing,  is  barred  in  two  years  ss 
to  personal  liability,  though  mortgage  runs 
four. — ^Union  Water  Co.  v.  Mnr^^s  Hat 
Fluming  Co.,  22  CaL  620,  621. 

Mortgage  given  to  secure  debt,  for  pay- 
ment of  which  there  is  no  written  agree- 
ment, is  a  contract  "founded  upon  an  instru- 
ment of  writing"  within  the  meaning  of  the 
limitation  act,  and  an  action  for  its  fore- 
closure may  be  maintained  at  any  time 
within  four  years  from  its  breach,  notwith- 
standing that  the  statute  has  in  the  mean- 
time run  against  the  debt. — Union  Water  Co. 
V.  Murphy's  Flat  Fluming  Co.,  22  CaL  620. 

The  right  to  enforce  the  lien  of  a  mort- 
gage given  to  secure  a  debt  is  barred  by  the 
statute  .of  limitations  at  the  end  of  four 
years  from  the  time  the  riffht  of  action  ac- 
crues on  the  debt. — Cunnin^am  v.  Hawkins, 
24  Cal.  403,  85  Am.  Dec.  73. 

Mortgage  is  barred  if  note  is  barred, 
though  but  a  day  may  have  transpired  after 
its  execution. — ^Lent  v.  Morrill,  25  CaL  492, 
500. 

An  action  cannot  be  maintained  to  en* 
force  a  mortgage  given  to  secure  a  note,  if  at 
the  time  the  action  is  commenced  more  than 
four  years  have  transpired  since  the  &ote  fell 
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due,  and  this  fact  appears  on  the  face  of  the 
complaint,  or  the  statute  of  limitations  it 
pleaded. — Wormouth  v.  Hatch,  33  Cal.  121. 

Absence  of  mortgagor  from  state  does 
not  stop  running  of  statute  as  against  sub- 
sequent lienholder  by  attachment. — ^Watt  v. 
Wright,  66  Cal.  202,  5  Pac.  91;  Brandenstein 
y.  Johnson,  140  Cal.  29,  32,  73  Pae.  744. 

The  fact  that  a  mortgagor  was  the  general 
attorney  of  the  mortgagee  in  other  matters 
does  not  make  the  position  of  the  mort- 
gagor a  fiduciary  one,  or  render  it  anything 
but  adverse  to  the  mortgagor's  interest,  as 
far  as  the  mortgage  is  concerned,  so  as  to 
estop  him  to  set  up  the  statute  of  limitations 
to  an  action  of  foreclosure. — Palmtag  v. 
Boadhouse,  4  Cal.  Unrep.  205,  34  Pac.  111. 

Where  a  mortgage  provides  that  on  de* 
fault  in  payment  of  interest  the  whole  sum  of 
principal  and  interest  shall  become  due,  and 
the  mortgage  may  be  foreclosed,  limitations 
begin  to  run  only  when  the  note  matures  ac- 
cording to  its  term,  and  not  on  default  in 
payment  of  interest. — ^Mason  y.  Luce,  116 
Cal.  232,  48  Pac.  72. 

Where  a  mortgage  provides  that  on  de- 
fault in  interest  tiie  whole  sum  shall  beeome 
due^  and  the  mortgage  may  be  foreclosed, 
limitation  begins  to  run  only  when  the  note 
matures  according  to  its  terms,  and  not  on 
default  in  interest. — Bichards  v.  Daley,  116 
Cal.  336,  48  Pac.  220. 

Where  a  mortgage  was  given  to  secure 
a  debt  of  the  mortgagor  and  such  advances  as 
should  thereafter  be  made  to  him  by  the 
mortgagee,  such  "indebtedness,"  and  not  the 
note  whereby  it  was  evidenced,  constituted 
the  ''principal  obligation,"  within  Civil  Code, 
section  2911,  providing  that  a  lien  is  extin- 
guished by  tJie  lapse  of  the  time  within 
which,  under  the  code,  an  action  can  be 
brought  on  "the  principal  obligation,"  and 
therefore  the  lien  of  such  mortgage  was  not 
extinguished  so  long  as  such  debt  was  kept 
alive,  and  an  action  could  be  brought  for  its 
recovery. — London  etc.  Bank  v.  Bandmann, 
120  Cal.  220,  65  Am.  St.  Bep.  179,  52  Pac. 
583. 

A  suit  to  foreclose  a  deed  intended  as  a 
mortgage,  given  to  secure  a  loan  presumed  to 
be  due  immediately  or  on  demand,  and  not 
evidenced  by  any  written  promise  to  pay,  is 
barred  in  four  years  from  the  execution  of 
the  deed,  by  Code  of  Civil  Procedure,  section 
337,  providing  that  an  action  on  any  con- 
tract, obligation,  or  liability  founded  on  a 
written  instrument  shall  be  brought  within 
four  years. — NewhaU  y.  Sherman,  124  Cal. 
509,  57  Pac.  387. 

Where  the  debt  secured  by  a  mortgage 
is  barred,  the  mortgage  is  also  barred. — 
NewhaU  v.  Sherman,  124  Cal.  509,  57  Pae. 
387. 

A  first  mortgagee  cannot  renew  his  mort- 
gage note,  and  thereby  extend  limitations 
so  as  to  affect  the  second  mortgagee;  but 


the  latter  may  take  advantage  of  limitations 
on  the  first  mortgage  debt,  though  the  debtor 
does  not. — California  Bank  v.  Brooks,  126 
Cal.  198,  59  Pac.  302. 

Where  a  mortgagee  sued  to  foreclose  a 
mortgage  under  a  stipulation  that  he  might 
elect  to  declare  the  debt  due  on  the  mort- 
gagor's failure  to  pay  interest  as  provided, 
which  suit  was  subsequently  dismissed  by 
consent,  and  without  prejudice,  on  payment 
of  the  interest  due,  limitations  did  not  begin 
to  run  against  a  subsequent  action  to  fore- 
close after  maturity  of  the  debt  from  the 
date  of  the  prior  suit,  since  the  mortgagor's 
election  to  consider  the  debt  due  at  that 
time  was  waived  by  his  acceptance  of  the 
interest  and  dismissal  of  the  suit. — Cali- 
fornia Savings  etc.  Soc.  y.  Culver,  127  Cal. 
107,  59  Pac.  292. 

Where,  after  a  suit  to  foreclose  a  mort- 
gage under  an  election  to  consider  it  due  on 
failure  to  pay  interest,  the  mortgagor  paid 
the  interest,  and  on  motion  the  suit  was 
dismissed  without  prejudice,  he  and  his  sue- 
cessors  in  interest,  having  thereafter  made 
payments  both  of  principal  and  interest  on 
the  debt,  are  estopped  to  claim  that  limita- 
tions, as  against  a  subsequent  suit  to  fore* 
dose  the  mortgage  within  the  time  limited 
after  its  maturity,  began  to  run  from  the 
mortgagor's  election  to  declare  the  debt  due, 
by  the  institution  of  the  former  suit. — Cali- 
fornia Savings  etc.  Soc.  v.  Culver,  127  Cal. 
107,  59  Pac.  292. 

Though  advances  made  by  the  mortgage* 
to  protect  the  mortgage  security  by  the  dis- 
charge of  paramount  liens  became  part  of  the 
security,  under  section  2876  of  the  Civil 
Code,  yet  where  upon  subsequent  settlement 
of  the  indebtednes  a  note  was  given,  not 
including  the  advances,  and  the  mortgagor 
lived  four  years  thereafter,  such  advances 
not  being  secured  by  writing,  are  barred  by 
the  statute  of  limitations.  Portions  of  a 
debt  secured  by  mortgage  may  become 
barred  by  statute,  although  as  to  other  por- 
tions the  statute  has  not  run.— <Ihurchill  v. 
Woodworth,  148  Cal.  669,  113  Am.  St.  Bep. 
324,  84  Pac.  155. 

Where  a  Congregational  church  building 
society  advanced  money  to  aid  in  the  erec- 
tion of  a  Congregational  church,  secured 
by  mortgage,  under  an  instrument  the  main 
purpose  of  which  was  to  secure  the  appli- 
cation of  the  money  to  compel  the  continuous 
use  of  the  property  as  a  Congregational 
house  of  worship  and  to  prevent  a  different 
use,  and  which  contained  specific  and  general 
conditions  for  the  performance  of  the  duties 
of  the  church,  upon  breach  of  which,  the 
money  secured  was  to  be  immediately  due 
and  payable,  without  notice  or  demand,  and 
the  property  sold  to  pay  the  same,  the  stat- 
ute of  limitations  does  not  begin  to  run 
against  the  will  of  the  building  society  for 
breach  of  specific  conditions  known  to  exist 
more  than  four  years  before  suit,  which  it 
must  overlook  and  waive  by  acquiescence; 
and  upon  foreclosure  of    the  mortgage  for 


alleged  breach  of  all  tbe  eouditioiu,  which  is 
admitted  bj  the  snHwer,  it  U  to  be  '  pre- 
■umed  that  the  eaaee  of  action  ia  not  barred 
by  the  statute  of  limitations. — Congrega- 
tioual  Charch  Bldg.  Society  t.  Osbom,  153 
Cal.  197,  94  Pae.  S81. 

It  i*  to  be  presumed  that  public  worship 
was  maintained,  and  the  general  fnactiona 
and  work  of  the  ehnrch  performed  until  a 
time  within  the  period  of  limitation.  These 
conditions  coastitute  the  principal  matters 
intended  to  be  secnred,  and  tne  principal 
inducement  for  the  monej  paid  in  aid  of 
the  ehnreh. — CoDgregational  Church  Bldg. 
Society  T.  Osborn,  153  Cal   1B7,  M  Pac.  SSI. 

Where  thsre  was  a  prior  unrecorded  deed 
from  the  mortgagor  of  which  the  mortgagee 
had  no  actual  knowledge  when  parting  with 
valne,  the  mortgage  being  first  recorded,  the 
statute  of  limitations  cannot  begin  to  run 
in  favor  of  the  grantee,  until  his  deed  ia 
recorded. — Hibemia  Savings  ft  Loan  Society 
T.  Farham,  153  Cal.  S78,  126  Am.  St.  Bap. 
1£9,  90  Pee.  9. 

Where  a  mortgagor  died  before  the  ma- 
turity of  the  note  and  mortgage,  the  statnte 
of  limitations  doea  not  be^n  to  run  natil 
letters  of  administration  are  issued  ttpon  hla 


pledgee,  within  the  statute  of  iimitatiOBt, 

absolnte  assignment  of  all  interest  by  tke 

payee  to  the  pledgee,  and  the  snbstitntion  of 


estate,  renrdless  of  the  lapse  of  time  prioi 
thereto. — -Eibernia  Savings  «  Loan  Society  v. 
Farham,  1S3  Cal.  G78,  120  Am.  St.  Bep.  129, 


against  a  grantee  of  the  mortgagor  and 
personal  representativs  of  his  estate,  ms 
grantee  may  avaU  himself  of  the  bar  of  the 
statute  of  limitations,  althou^  the  mnnlDg 
of  the  statute  against  the  mortgagor  has 
been  interrupted  by  his  death.  And  this  he 
ma^  do,  although  the  deed  under  which  he 
elainia  provides  tbat  it  waa  "subject"  to 
the  mortgage.— California  Title  Ins.  etc.  Co. 
T.  Idler,  S  Oal.  App.  64,  64  Pae.  4&3. 

An  action  to  foreclose  a  mortgage  which 
was  brought  within  four  years  from  an  ex- 
tension of  time  for  one  year,  provided  for 
in   the   mortgage,   giving   tbe   mortgagor   the 

privilege  of  renewing  or  eiteading  the  mort- 
gage for  one  additional  year  from  the  e>- 
piration  of  the  term  of  one  year  provided 
for  therein,  which  was  verbal,  accepted  by 
notice  given  thereof  by  the  mortgagor  to  the 
mortgagee  prior  to  the  expiration  of  the  first 
year,  is  not  barred  by  the  statute  of  limita- 
tions, though  brought  more  than  four  years 
after  the  expiration  of  the  original  term.— 
Corson  v.  UcDonald,  3  Cal.  App.  412,  8S 
Pac.   801. 

The  cause  of  action  in  foreclosure  accmed 
at  the  expiration  of  the  agreed  period  of 
credit,  and  was  not  barred  by  the  statute 
of  limitations  when  tbe  forecloaure  suit  was 
commenced. — Beeker  t.  Hhuster,  4  Cal.  App. 
2S4,  87Pac.  1102. 


the  assignee  as  plaintiS,  was  not  the  com- 
mencement of  a  new  action  by  the  aubstitnte, 
■abject  to  the  statute. — Merced  Bank  T. 
Price,  9  Cal.  App.  177,  98  Pac.  383,  3S0. 

Absence  of  mortgagor  from  state  as  sua- 
pension  of  mnning  of  limitatioB 
against  action  for  forecloanre.  8  Ann. 
Cas.  1173. 
Act  of  grantee  of  land  who  takea  anb- 
ject  to  mortgage  as  reviving  or  keep- 
ing klive  debt  secured  by  mortgage. 
Ann.  Cas.  1B14C,  1111. 


Payment  on  barred  debt  as  reviving  Ban 
of  barred  mortgage  given  t«  aecnra 
debt.    Ann.  Cas.  191£B,  SOS. 

Statute  of  limitations,  absence  from  tba 
State  of  the  mortgagor,  eCect  of  apoa. 
00  Am.  8t-  Bep.  205. 

When  action  on  agreement  of  grsmtee  la 
deed  to  assume  mortgage  d^t  is 
barred.     21  Ann.  Cas.  679. 

SiiOe.     lAcha^ 

The  right  of  a  mortgagee  to  maintain  an 
action  on  the  debt  and  enforce  the  mortgage 
lien,  and  the  mortgagor's  right  to  maintain 
an  action  for  the  redemption  of  the  prop- 
erty, are  reciprocal,  and  when  one  is  barred 
by  limitation  the  other  is  also. — Cunningham 
T.  Hawkins,  24  Cal.  403,  85  Am.  Dec.  73. 

Under  code,  a  mortgage  is  axtiDgoished 
when  the  principal  obligation  is  barred. — 
Wells  T.  Barter,  50  Cat  342. 

Where  mortgage  debt  is  barred,  fore- 
closure cannot  be  had.^ — Booth  t.  Hoakina,  75 
CaL  271,  270,  17  Pae.  226. 


E.     PABTIES    AND    PEOCESa 
|2fl7.    Parttes  idaintlff.  In  gantraL 

A  judgment  creditor  whose  judgment  Uea 
is  subject  to  lien  of  a  prior  mortgage  is  not 
eonelnded  nor  are  his  rights  affected  by  a 
decree  of  foreclosure  of  the  mortgage  nnless 
he  was  a  party  thereto. — Alexander  v.  Green- 
wood, 24  Cal.  SOS. 

Subsequent  encumbrancers  are  not  neces- 
sary or  the  proper  parties  to  foredoee  a 
mortgage. — Carpentiei  v.  Brenhan,  40  CaL 
221. 

Deed  intended  as  security  both  to  grantee 
and  to  a  third  person  may  be  enforced  as  a 
mortgage  in  favor  of  such  third  peraoa. — - 
Sharp  V.  Amott,  SI  Cal.  1S8. 

Action  to  foreclose  a  mortgage  by  if*i 
absolute  intended  for  benefit  of  third,  parties. 
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Ib  properly  brought  in  names  of  beneficiariei. 
Bettis  V.  Townsend,  61  Gal.  333. 

In  an  action  to  foreclose  a  mortgage  given 
by  a  deceased  partner  to  secure  a  firm  debt, 
there  being  no  partnership  assets  within  the 
state,  and  the  surviving' partner  being  a  non- 
resident, he  is  not  a  necessary  party  to  such 
proceeding. — London  etc.  Bank  v.  Smithy 
101  Gal.  415,  35  Pae.  1027. 

Where  the  several  holders  of  the  bonds 
of  a  corporation  are  secured  by  a  mortgage 
to  a  trustee,  an  action  for  the  enforcement 
of  the  security  is  properly  brought  by  such 
trustee. — Illinois  Trust  etc.  Bank  v.  Pacific 
By.  Co.,  117  Gal.  332,  49  Pac.  197. 

Though  an  assignmeni~of  notes  secured  by 
a  mortgage  declares  certain  express  trusts, 
the  assignees  may  sue  to  forecloe  the  mort- 
gage without  joining  the  beneficiaries. — Cor- 
telyou  V.  Jones,  6  Cal.  Unrep.  475,  61  Pae. 
918. 

Under  Code  of  Civil  Procedure,  section 
367,  creditor  held  proper  party  plaintiff  to 
sue  to  foreclose  a  mortgage  executed  to  an- 
other for  him,  notwithstanding  the  provisions 
of  section  369. — Anglo-Calif omian  Bank  v. 
Cerf,  147  Gal.  384,  81  Pac.  1077. 

Where  a  deed  intended  as  a  mortgage  to 
the  plaintiffs  as  administrators  of  the  estate 
represented  by  them  was  executed  to  one  of 
them  individually  as  an  agent,  in  an  action 
to  foreclose  the  mortgage  the  plaintiffs  as 
such  administrators  are  the  real  parties  in 
interest,  and  the  agent  to  whom  the  deed  was 
executed  is  not  a  necessary  party  to  the 
action. — Churchill  v.  Woodworth,  148  Cal. 
669,  113  Am.  St.  Bep.  324,  84  Pac.  155. 

When  two  or  more  persons  are  jointly  in- 
terested in  the  money  secured  by  a  mortgage, 
according  to  the  law  j^revailing  in  this  coun- 
try, they  must  all  unite  in  foreclosing  it.— 
Conde  v.  Dreisam  Gold  Min.  Co.,  8  Cal.  App. 
583,  86  Pac.  825. 

The  rule  that  an  action  does  not  ordinarily 
lie  in  favor  of  a  trustee  to  foreclose  a  trust 
deed  does  not  apply  where  the  granting 
clause  of  the  instrument  clearly  shows  that 
the  conveyance  was  made  as  security  only 
for  existing  and  further  indebtedness  to 
plaintiffs,  and  the  instrument  included  notes 
and  mortgages  made  by  third  parties  as  addi- 
tional security  for  the  whole  of  the  indebted- 
ness, and  provides  for  payment  of  assess- 
ments upon  mining  property  and  the  applica- 
tion of  its  gross  proceeds  to  the  indebtedness, 
and  the  action  necessarily  involved  an  ac- 
counting and  was  not  brought  by  the  trustee, 
who  refused  to  sell  the  property  and  might 
have  been  enjoined  from  so  doing  until  an 
accounting  should  be  had^  but  was  properly 
brought  by  the  beneficiaries  against  the 
trustors,  trustees,  and  third  parties  to  enforce 
their  equitable  rights  by  foreclosure  and  sale 
of  the  property  involved. — Curtin  v.  Krohn^ 
4  Cal.  App.  131,  87  Pac.  243. 

Effect  of  foreclosure  by  unauthorized  for- 
<eign  corporation.    24  L«  B.  A.  320. 


Foreclosure  of  mortgage  by  pledgee.  16 
Ann.  Gas.  125. 

Foreclosure  suit  by  bondholders  in  both 
state  and  federal  courts  sitting  in  same 
state.     42  L.  B.  A.  449. 

Bight  of  action  of  individual  holder  on 
corporate  bond  or  coupon  secured  by 
mortgage.    Ann.  Gas.  1915D,  981. 

Bight  of  assignee  of  mortgage  to  enforce 
option  to  declare  entire  mortgage  duo 
for  default  of  payments.  15  L.  B..  A. 
(N.  S.)   590. 

Bight  of  bondholder  to  sue  for  enforce- 
ment of  trust  deed.    20  L.  B.  A.  535. 

Biffht  of  holder  of  junior  mortgage  to 
foreclose.    5  L.  B.  A.  291. 

Bight  of  mortgagee  who  has  assigned 
mortgage  as  collateral  security  to  fore- 
close same.    5  L.  B.  A.  291. 

Suit  by  junior  encumbrancer.  1  L.  B.  A. 
334. 

Who  is  real  party  in  interest  by  whom 
foreclosure  action  must  be  brought.  64 
L.  B.  A.  618. 

§  206.    Jotnder. 

The  heir  at  law  of  an  intestate  should  not 
be  joined  with  the  administrator  as  plaintiff 
in  a  suit  to  collect  a  debt  by  foreclosing  a 
mortgage. — Orattan  v.  Wiggins,  23  Cal.  16. 

The  assignee  of  one  of  several  notes 
secured  by  the  same  mortgage  having,  by 
agreement  of  the  assignor,  the  first  right  to 
the  benefit  of  the  security,  may  foreclose  the 
mortgage  without  joining  the  assignees  of 
the  other  notes  with  himself  in  the  suit,  and 
without  paying  them  a  pro  rata  portion  of 
the  proceeds  of  the  sale;  and  such  foreclosure 
extinguishes  the  mortgage. — Grattan  v.  Wig- 
gins, 23  Cal.  16. 

Where  a  promissory  note  and  a  mortgage 
to  secure  the  same  are  executed  and  deliv- 
ered to  the  same  person,  and  the  payee  of 
the  note  and  mortgagee  indorses  the  note  and 
assigns  the  mortgage  to  a  third  person,  who 
brings  an  action  on  the  note  and  to  foreclose 
the  mortgage,  it  is  not  a  misjoinder  of  par- 
ties defendant  to  join  as  defendants  the  in- 
dorser  and  maker  of  the  note. — Eastman  v. 
Turman,  24  Gal.  379. 

When  a  mortgagee  assigns  the  mortgage  as 
security  for  a  debt,  the  assigneer  may  join 
in  the  same  action  to  foreclose  tne  mortgage 
the  mortgagee,  mortgagor  and  any  person 
having  an  interest  in  the  mortgaged  premises 
subject  to  the  mortgage,  without  improperly 
joining  several  causes  of  action. — ^Farwell  v. 
Jackson,  28  Gal.  105. 

If  the  mortgagee  has  assigned  the  mort- 
gage as  security  for  his  debt,  the  assignee 
may  be  made  a  coplaintiff  in  the  foreclosure 
suit.— Cerf  v.  Ashley,  68  Cal.  419,  9  Pac.  658. 

In  the  absence  of  a  special  demurrer,  no 
objection  can  be  raised  upon  appeal  to  the 


the  BdministTator  of  a  dece&sed  mortgagee  in 
the  foreeloeore  of  the  mortgage. — Conde  v. 
DreiiBin  Gold  Min.  Co.,  3  Cal.  App.  6B3,  60 
Pae.  SSS. 

S20a.    PuUw  dtfaadknt.  In  gmenL 

PenoDi  who  acquire  intereata  bj  cooToy- 
Biiee  OT  encambrance  after  aoit  broaght  need 
not  be  partiee. — Whitnej  v.  Higgins,  10  Cal. 
647,  70  Am.  Dec.  748. 

The  general  rule  of  eourta  of  eqnity  in 
foreclognie  suitB  ii,  that  all  peraons  mate- 
rially interested  should  be  taads  parties,  in 
order  that  complete  justice  ma;  be  done  and 
multiplicity  of  suits  aToided. — Montgomery 
y.  Tutt,  11  Cal.  807. 

A  tauant  of  the  mortgagor  is  not  loter- 
eated  either  in  the  claim  secured  nor  in  the 
estate  mortgagsd — that  ia,  in  the  title  pledged 
as  Beeuritj.  He  has  not  succeeded  to  such 
estate,  or  to  anj  portion  of  it.  He  does  not 
stand  in  the  position  of  a  purchaser.  The 
estate  remains  in  his  lessor;  he  has  onlj  a 
contingent  right  to  enjoy  the  premises.  The 
right  of  a  lessor  to  the  possession  ends  with 
the  deed  by  which  the  s^e  of  the  premises  is 
consummated,  and  the  tenant's  right  to  poS' 
session  depends  upon  that  of  the  lessor,  and 
goes  with  it;  and  the  tenant  having  notice, 
actual  or  eonstrnctive,  of  the  mortgage,  need 
not  be  made  a  party  to  the  foreclosure. — Mc- 
Dermott  t.  Burks,  IS  CaL  5S0. 

The  tenant  of  a  mortgagor  haa  no  such 
absolute  right  from  the  mere  fact  of  his 
tenancy,  as  to  require  him  to  be  a  P^rty  to 
the  foreclosure  in  order  to  vest  the  legal  title 
in  the  purchaser  under  the  decree.— ^cDer- 
mott  V.  Burke,  16  Cal.  580. 


mortgage. — Mebermott  v.  Bnrka,  16  Cal.  580. 

A  decree  in  k  foreclosure  snit  for  the  sate 
of  the  premises,  where  the  mortfcagor  had 
transferred  hit  estate  in  the  premises  previ- 
ous to  the  institution  of  the  suit,  and  his 
grantee  was  not  made  a  party,  is  void  so  far 
as  it  orders  a  sale. — Boggs  v.  Fowler,  IS  Cal. 
559,  S89,  76  Am.  Dee.  5S1. 

In  suit  to  foreclose  a  mortgage  executed 
by  the  husband  to  plaintiff,  the  wife  may  be 
made  defendant  if  she  claim  the  premises  as 
her  separate  property  by  »irtue  of  a  previous 
conveyance  from  the  husband  to  her. — 
Eohner  v.  Ashenaner,  17  Cal.  678. 

In  a  snit  to  foreclose  a  mortgage,  so  far  as 
mere  legal  rights  are  eoncerned,  the  only 
proper  parties  are  the  mortgagor  and  the 
mortgagee,  and  those  who  have  acquired 
rights  under  them  subsequent  to  the  mort- 
gage.—IfeComb  y.  Spangler,  71  Cal.  418,  12 
Pae.  847. 


closure  of  the  mortgage,  else  she  is  not  bound 
by  the  decree;  but  if  her  homestead  claim 
is  itself  invalid,  the  omission  to  make  her  a 
party  ia  without  significaace.^-Jones  v.  Onnn, 

149  Cal.  687,  87  Pac.  677. 


Hue  Mi  My  oc  UMapeaMMUm  par- 
Decree   in    foreclosure    ia   a   nullity,    when 
holder   of   title   is   not   k   pai^. — HafSey    t. 
Uaier,  13  Cal.  13. 


Maler,  13  CaL  13. 

The  purchaser  of  the  mortgagor's  interest 
la  a  necessary  party  to  a  foreclosure  sale,  as 
otherwise  he  will  not  be  barred  of  his  estate 
in  the  premises,  but  will  hold  them  subject 
only  to  the  lien  of  the  mortgage. — De  LeoK 
V.  Higuera,  IS  Cal.  4S3;  Qoodenow  v.  Ewer, 
IS  Cal.  461,  76  Am.  Dec.  540;  Bogga  v.  Fow- 
ler, 16  Cal.  SS9,  70  Am.  Dec.  561;  Heymu 
V.  Lowell,  23  Cal.  106;  Skinner  v.  Bnck,  S» 
Cal.  253;  Bludworth  v.  Lake  (No.  2),  33  CaL 
£65;  Porter  v.  Huller,  65  Cal.  512,  4  Pac.  531; 
Woodward  v.  Brown,  119  Cal.  307,  63  Am.  St. 
Bep.  108,  51  Pae.  2,  542;  Woodward  v.  Brown, 
119  Cal.  283,  63  Am.  St.  Bep.  108,  51  Pae.  2. 

A  foreclosure  suit,  under  evr  system,  is 
only  a  proceeding  for  the  legal  determinatlOB 
of  the  eziBtence  of  the  lien,  the  aaeertainment 
of  its  extent,  and  the  subjection  to  sale  of 
the  estate  pledged  for  its  satisfs«tion.  Upon 
the  validity  and  extent  of  that  lien  the  owner 
of    the    estate,    whether    mortgagor    or    his 

trantee,  has  a  right  to  be  heard,  and  no  valid 
ecree  for  the  sale  of  the  estate  can  pas 
until  this  right  has  been  afforded  to  bin. — 
Boggs  V.  Fowler,  16  Cal.  559,  76  Am.  Dee.  56L 
The  decree  in  a  foreclosure  snit,  under  tbe 
old  equity  system,  usually  directed  the  mort- 
gagor to  assort  his  right  by  payment  of  the 
principal  sum  due,  interest  aud  costs,  within  s 
designated  period,  or  be  barred  of  his  equity. 
The  decree  operated  directly  upon  the  prop- 
erty, and  its  effect  was  to  restore  the  ssdh), 
upon  payment,  to  the  mortgagor,  or  to  vest, 
upon  failure  of  payment,  an  absolute  title  ia 
the  mortgagee.  To  give  any  efficacy  to  the 
decree,  it  was  essential  that  the  owner  of  the 
equity  should  be  brought  before  ths  court; 
and  he  was  an  indispensable  party  to  a  valid 
foreclosure. — Qoodenow  v.  Ewer,  16  Cal.  461, 
76  Am.  Dee.  640. 

To  give  validity  to  foreclosure  decree  the 
owner  must  bo  before  tk«  court  whsn  it  is 
rendered.  No  rights  which  he  poaaesses  can 
otherwise  be  affeeted,  and  any  direction  for 
their  sale  would  be  nnaviling  for  any  pur- 
pose.— Qoodenow  t.  Ewer,  16  CaL  461,  76  Am. 


F0BECL09UBE  BY  ACTION,  X,  E,  S  210. 


6397 


ment  of  action  must  be  made  parties. — Bar- 
ton V.  Lies,  21  Cal.  87. 

The  owner  of  the  legal  title  ii  a  neeeesary 
party  to  a  quit  for  the  foreclosure  of  a  mort- 
gage.— Brooks  ▼.  Tichner,  1  Cal.  Unrep.  104. 

If  a  plaintiff  in  foreclosure  is  mistaken  as 
to  or  ignorant  of  the  actual  ownership  of  the 
property  when  bringing  his  suit,  his  course  is, 
upon  learning  who  is  the  true  owner,  to  bring 
the  latter  before  the  court  durine  the  pro- 
ceedings, or  else  after  the  proceedings  have 
his  interest  subjected  to  the  decree. — ^Brook^ 
T.  Tiehner,  1  Cal.  Unrep.  104. 

Act  of  1850,  seetion  300,  providing  that  in 
proceedings  to  enforce  a  mortgage  it  shall 
not  be  necessary  to  make  other  encumbran- 
cers parties,  but  that  the  creditor  may  main- 
tain his  action  against  the  mortgagor  alone, 
does  not  relieye  a  mortgagee  from  the  con- 
stitutional necessity  of  giving  all  parties 
whose  interests  he  may  seek  to  compromise 
by  a  foreclosure  decree  a  chanoe  to  be  heard* 
Skinner  y.  Buck,  29  Cal.  253. 

In  the  foreclosure  of  a  mortgage  it  is  neces- 
sary to  make  parties  all  jpersons  who  have 
succeeded  to  any  of  the  rights  of  the  mort- 
gagor in  the  premises,  and  any  person  who 
claims  an  interest  adverse  to  plaintiff,  if 
there  is  to  be  a  complete  settlement  of  the 
question  involved. — itefner  t.  XJrton,  71  CaL 
479,  12  Pac.  486. 

Where  a  married  man  makes  a  declaration 
•  of  homestead  in  premises  which  he  has  previ- 
ously mortgaged,  his  wife  acquires  such  an 
interest  in  the  premises  as  to  be  a  necessary 
party  in  foreclosure  proceedings. — ^Hefner  v. 
trrton,  71  Cal.  470,.  12  Pac.  486. 

In  foreclosing  mortgage  on  property  fraud- 
ulently obtained  by  mortgagor  from  agent  of 
owner,  owner  is  necessary  party. — Bandall  v. 
Duff,  79  Cal.  115,  127,  8  L.  B.  A.  764,  19 
Pac.  532,  21  Pac.  610. 

Parties  seeking  to  enforce  a  trust  in  an 
action  in  which  a  notice  of  lis  pendens  has 
been  filed  hold  substantially  the  same  rela- 
tion to  mortgagees  of  a  defendant  in  the 
suit  as  subsequent  grantees  by  recorded  con- 
veyance, and  to  cut  off  their  right  of  re- 
demption it  is  essential  to  make  them  parties 
to  a  suit  to  foreclose  the  mortgages. — Ban- 
dall V.  Duff,  101  Cal.  82,  35  Pac.  440. 

One  purchasing  portion  of  mortgaged 
premises  before  commencement  of  foreclo- 
sure suit  is  necessary  party.— Woodward  v. 
Brown,  119  Cal.  283,  307,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  542. 

Though,  where  the  court  in  an  action  to 
foreclose  a  mortgage  finds  that  the  mort- 
gagor was  at  the  time  of  the  execution  of 
the    mortgage    without    understanding,    the 

S roper  judgment  is  ordinarily  a  judgment  for 
efendant,  yet  where  the  mortgagee  was  in* 
duced  to  accept  the  mortgage  in  lieu  of  a 
mortgage  executed  by  a  third  person,  such 
third  person  should  be  made  a  party,  in  order 


that  plaintiff  or  defendant  might  assert  his 
remedy,  if  any,  against  him.— Jacks  ▼.  Estee, 
139  Cal.  507,  78  Pac.  247. 

An  parties  having  lien  on  or  interest  in 
property  subordinate  to  mortgage  must  be 
made  parties  to  foreclosure  suit. — Commer- 
cial S.  Bank  ▼.  Hornberger,  140  Cal.  16,  20, 
73  Pac.  625. 

In  an  action  to  enforce  a  deed  of  trust 
given  to  secure  indebtedness  to  an  individual 
beneficiary,  and  also  to  a  firm  of  which  he 
is  a  member,  which  involves  an  accounting 
between  the  beneficiaries,  such  firm,  though 
not  made  a  direct  party  to  the  deed  of  trust, 
is  a  necessary  party  to  the  action. — ^Mitau  v. 
Boddan,  149  Cal.  1,  6  L.  B.  A.  (N.  8.)  275, 
84   Pac.    145. 

As  affected  by  prior  proceedings  in 
which  the  parties  were  different.  37 
L.  B.  A.  752. 

Assignee  of  junior  mortgage  as  neces- 
sary party  to  suit  for  foreclosure  of 
senior  mortgage.  86  L.  B.  A.  (N.  8.) 
433. 

Bondholders  as  necessary  parties  in  suit 
by  trustees.    16  L.  B.  A.  (N.  8.)  1008. 

Effect  of  foreclosure  of  one  of  several 
simultaneous  mortgages  without  mak- 
ing other  mortgagees  parties  to  the 
suit.     39  L.  B.  A.  (N.  8.)  524. 

Effect  of  negotiable  character  of  note 
secured  by  junior  mortgage  on  neces- 
sity of  making  assignee  of  such  mort- 
gage a  party  to  a  suit  for  foreclosure 
of  senior  mortgage.  86  L.  B.  A.  (N.  8.) 
434.  i 

Judgment  asainst  trustee  in  mortgage  as 
affecting  beneficiary  who  was  not  a 
party.    35  L.  B.  A.  (N.  8.)  196. 

Mortgagor  who  has  conveyed  interest  in 
premises  as  necessary  or  proper  party 
to  foreclosure.    Ann.  Cas.   19 13 A,   83. 

Necessary  parties  to  foreclosure  of 
senior  mortgage  where  junior  mort- 
gagee has  died.  36  L.  B.  A.  (N.  8.) 
433. 

Necessary  parties  in  suit  by  junior  en- 
cumbrancer.   1  L.  B.  A.  334. 

Necessary  parties  to  foreclosure  of  rail- 
road mortgage.    1  L.  B.  A.  334. 

Necessity  of  making  junior  encumbran- 
cer a  party  to  a  suit  for  foreclosure 
of  a  senior  mortgage.  36  L.  B.  A. 
(N.  8.)   426. 

Parties  to  proceedings  to  foreclose  mort- 
gage for  part  of  debt.  37  L.  B.  A. 
741. 

Purchaser  under  foreclosure  of  junior 
mortgage  as  necessary  party  to  suit 
for  foreclosure  of  senior  mortgage.  36 
L.  B.  A.   (N.  8.)  434. 

Bemedy  of  one  improperly  omitted  as 
party  to  foreclosure  proceedings.  4 
Ann.  Cas.  848. 


B.  A.  (N.  8.)  lOlT. 


In  an  action  to  forecloie  &  mortgage  of  an 
intestate,  pTa;ing  for  judgment  for  the  de- 
fieiencj  after  the  late,  if  any  there  might 
be,  the  adminiBtrator  ia  a  necesaarj  defend- 
ant, the  estate  being  iutereated. — Belloe  v, 
BogerB,  9  Cal.  1S3. 

Suit  to  forecloae  a  mortgage  against  an 
estate  ia  ptoperl;  brought  in  the  dittriet 
court,  and  the  adminiatrator  is  a  proper 
partf  for  the  purpose  of  liquidating  the 
amount  of  indebtedness  against  the  estate. — 
Carr  v.  Caldwell,  10  Cal.  3S0,  TO  Am.  Dee. 
740. 

Junior  mortgagees  are  proper  but  not  neeee- 
sar^  parties  to  foreclosure,  but  if  not  made 
parties  have  equitable  ri^t  to  redeem  within 
four  years. — Whitney  t.  Higgin%  10  Cal.  S47, 
70  Am.  Dec.  71S. 

Widow,  heirs  and  deTisees  of  a  deceased 
mortgagor  or  his  vendee  are  necessary  par- 
ties to  foreclosure. — Burton  v.  Lies,  21  Cal. 
88,  91;  Savings  etc  8oe.  v.  Oibb,  El  CaL 
G9S. 

When  mortgaged  property  ii  transferred  or 
set  apart  as  a  homestead  and  no  relief  ii 
sought  against  estate,  claim  need  not  be  pre- 
sented to  administrator. — Christy  v.  Dana,  31 
Gal.  563,  73  Am.  Dee.  470. 

When  the  familv  residence,  which  has 
beeu  mortgaged  before  the  husband's  death, 
it  set  apart  after  his  death,  by  the  probate 
court,  for  the  use  of  the  widow  and  family, 
the  administrator  of  the  estate  is  not  a  neces- 
sary party  to  the  foreclosare  of  the  mort- 
gage, provided  no  personal  claim  is  made 
against  the  estate. — Schadt  v.  Eeppe,  15  Cal. 
433. 

The  personal  representative  of  a  mort- 
gagor, who,  before  dying,  had  conveyed 
away  all  his  interest,  is  not  a  necessary  party 
to  the  foreclosure  suit,  if  no  judgment  for 
the  deficiency  is  demanded. — Hibernia  Sav- 
ings etc,  Soc.  V.  Herbert,  53  Cal.  375. 

Under  act  of  May  1,  ISSl,  page  473,  au- 
thorizing actions  founded  on  contracts  to  be 
maintained  against  executors  and  adminis- 
trators where  such  actions  conld  have  been 
maintained  against  their  decedents,  the 
widow  and  heirs  of  a  deceased  mortgagor  are 
not  necessary  parties  to  an  action  against  his 
adminiatrator  to  foreclose  the  mortgage. — 
Bayly  v.  Muehe,  65  Cal.  319,  S  Pae.  467,  4 
Pac.  486. 

In  an  action  against  an  administrator  to 
foreclose  a  mortgage,  the  heirs  of  the  de- 
ceased mortgagor  are  not  necessary  parties 
defendaot.—Bayly  v.  Muehe,  65  Qtl.  34S,  S 
Pac.  467,  4  Pae.  4SS. 


ney  to  convey  the  same.  The  attorney  con- 
veyed the  land  fraodalently  and  without 
consideration  to  one  who  mortgaged  it. 
After  the  death  of  the  owner  his  heirs  saed 
to  declare  the  purchaser  under  the  fraudoleut 
sale  a  trustee,  and  filed  a  notice  of  lie  pon- 
dens.  Held,  that  under  Civil  Code,  section 
2003,  providing  that  anyone  having  an  inter- 
est in  property  subject  to  a  lien  may  redeem 
before  his  right  to  do  so  is  foreclosed,  uid 
Code  of  Civil  Procedure,  section  379,  allow- 
ing anyone  to  be  made  a  party  defendnnt 
to  an  action  who  claims  an  intereat  in  the 
controversy  adverse  to  that  of  plaintiff,  or 
who  is  necessary  to  a  complete  determina- 
tion of  the  question  therein  involved,  said 
heirs  are  not  bound  by  a  foreclosnre  ^e  in 
an  action  to  which  they  were  not  parties, 
brought  by  such  mortgagee  after  the  lUing  of 
the  lis  pendens.— Kandall  v.  Duff,  7B  Cal.  115, 
3  L.  B.  A.  756,  21  Pac.  610,  alBrming  on  rs- 
hearing  79  Cal.  123,  3  L.  B.  A.  754,  19  Pae. 


A  judgment  for  plaintiff  in  an  action  t* 
foreclose  a  mortgage  on  land,  where  the 
mortgagor  had  parted  with  hii  interest  in 
the  land  in  his  lifetime,  and  the  only  relief 
sought  by  plaintiff  ii  the  sale  of  the  mort- 
gaged premises,  is  valid  against  the  grantees 
of  the  mortgagor,  though  the  peraonnl  r«pre- 
sentative  of  the  deceased  mortgagor  is  not  a 
party  to  the  action. — Outzeit  t.  PenniiL  98 
Cal.  327,  33  Pae.  199. 

In  an  action  to  foreclose  a  mortgage  on 
community  land,  where  both  husband  and 
wife  are  dead,  and  no  administrator  of  the 
wife's  estate  has  been  appointed,  and  the 
personal  representative  of  the  husband  and 
all  the  heirs  at  law  of  both  husband  and 
wife  are  made  defendants,  the  wife's  per- 
sonal representatives  need  not  be  made  de- 
fendants.—Bank  of  Suisun  V.  Stark,  106  Cal. 
202,  39  Pac.  531. 

The  widow  of  a  mortgagor,  even  if  en- 
titled to  one -half  the  mortgi^d  premises, 
isting   of   eommunity   property,   is   not  a 


13. 

The  heirs  of  a  deceased  spouse  arc  not 
necessary  parties  defendant  to  an  action  to 
foreclose  a  mortgage  on  the  homestead,  ainca, 
under  Civil  Code,  section  126S,  the  title  to 
the  homestead  vesta  in  the  surviving  spouse. 
Dickey  v.  Gibaon,  131  Cal.  278,  53  Pac  704, 

The  adminiatrator  of  a  deceased  mortgagor 
is  not  a  necessary  party  to  a  foreeloanre, 
where  hie  entire  estate,  including  the  mort- 
gaged premises,  has  been  reg^ularly  act  apart 
to  the  use  of  his  family  as  exempt  from  exe- 
entioD,  or  as  a  probate  homestead,  and  the 
administration  closed. — Browne  v.  Sweet,  127 
Cal.  332,  5S  Pac  774. 

The  appearance  of  the  exeeatriz  obviated 
the  ne^^^sity  of  the  service  of  summons  upon 
her,  and  gave  the  court  jurisdiction  over  her. 
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with  the  game  effeet  as  if  she  had  been 
brought  in  hj  the  service  of  summons. — 
Union  Sayings  Bank  y.  Barrett,  132  Cal.  453, 
64  Pac.  713,  1071. 

Under  Code  of  Oiyil  Procedure,  section 
385,  providing  that  an  action  does  -not  abate 
by  the  death  of  a  party  if  the  cause  of  action 
BuHiye,  a  suit  to  foreclose  a  mortgage  does 
not  abate  by  the  death  of  the  mortgagor, 
but  suryiyes  against  his  estate,  and  may  be 
prosecuted  against  the  person  thereafter  ap- 
pointed as  his  representative. — Union  Sav. 
Bank  v.  Barrett,  132  Cal.  453,  64  Pac.  713, 
rehearing  denied,  132  CaL  453,  64  Pac.  1071, 
1072. 

In  an  action  to  foreclose  a  mortgage 
against  the  estate  of  a  deceased  person,  in 
which  his  personal  representative  is  made 
the  sole  defendant,  it  is  not  necessary  to 
join  his  heirs  at  law  in  order  to  divest  them 
of  the  title  to  which  they  succeeded  on  the 
death  of  the  deceased. — ^McCaughey  y.  Lyall, 
152  Cal.  615,  93  Pac.  681. 

In  an  action  to  foreclose  a  mortgage,  a 
grantee  or  the  mortgagor,  whose  deed  is 
recorded  before  suit,  is  a  necessary  party, 
or  if  he  is  deceased,  his  legal  representatives 
are  necessary  parties. — "Alison  y.  Dahler,  9 
Cal.  App.  500,  99  Pac.  723. 

Foreclosure   as   against   persons   not   in 
being.     8  L.  B.  A.  (N.  S.)  70. 

§212.    Proper  partifli; 

Person  claiming  an  interest  in  mortgaged 
premises  subsequent  to  the  mortgage  is  a 
proper  party  to  the  foreclosure.— Luning  v. 
Brady,  10  Cal.  265;  Johnson  v.  McDuffee,  83 
Cal.  30,  31,  23  Pac.  214. 

It  is  not  absolutely  essential  in  all  cases 
to  make  subsequent  encumbrancers,  prior  to 
suit  of  foreclosure,  parties  to  the  suit.  If 
not  so  made,  they  are  not  bound  by  the  de- 
cree; but  tney  are  necessary  parties  to  a 
decree  as  between  the  mortgagor  and  mort- 
gagee; and  in  many  cases,  where  the  value 
of  the  property  is  less  than  the  mortgage, 
it  may  be  unimportant  to  the  mortgagee  to 
make  them  parties,  and  it  would  be  a  great 
hardship  to  compel  him  to  make  them  so.^ 
Montgomery  v.  Tutt,  11  Cal.  307. 

^  All  persons  who  are  beneilcially  interested, 
either  in  the  estate  mortgaged  or  the  de- 
mand secured,  are  proper  parties  to  the  suit. 
This  rule,  as  a  general  thing,  will  only 
embrace  the  mortgagor  and  mortgagee,  and 
those  who  have  acquired  rights  or  interests 
under  them.  Where  prior  encumbrancers 
are  made  parties  it  is  only  for  the  purpose 
of  liquidating  the  amount  of  their  demands 
and  paying  them  out  of  the  proceeds  of  the 
sale.— San  Francisco  v.  Lawton,  18  Cal.  465, 
79  Am.  Dec.   187. 

M.,  the  owner  of  land,  executes  a  mort- 
gage to  K.  to  secure  a  note  of  B.  The  holder 
of  the  note  and  mortgage  brings  suit  to  fore- 


close, making  M.  alone  defendant,  but  ask- 
ing no  personal  judgment  against  him  or  B. 
Held,  that  B.  was  not  a  necessarj  party  to 
the  suit,  and  that  a  purchaser  at  sheriff's 
sale,  under  the  decree,  acquires  the  title.— 
Kearsing  v.  Kilian,  18  Cal.  491. 

A  party  who  has  no  interest  in  mortgaged 
property  at  the  time  an  action  is  brought 
to  foreclose  the  mortgage,  and  who  buys 
pendente  lite,  and  after  a  lis  pendens  haa 
been  filed,  is  not  a  necessary  party  to  the 
foreclosure. — Horn  v.  Jones,  28  Cal.  194. 

Persons  claiming  title  to  real  estate  under 
a  void  sheriff's  sale  are  not  proper  parties 
to  proceedings  to  foreclose  a  mortgage  ex- 
ecuted before  the  sale  took  place. — Hall  v. 
Yoell,  45  Cal.  584. 

If  the  mortgagor,  after  the  execution  of 
the  mortgage,  makes  a  conveyance  of  the 
mortgaged  property,  and  the  conveyance  is 
not  recorded  before  foreclosure  proceedings 
are  commenced,  the  grantee  need  not  bo 
made  a .  party  defendant,  and  a  judgment 
against  the  mortgagor  is  conclusive  against 
such  grantee. — Aldrich  v.  Stephens,  49  CaL 
676. 

Persons  claiming  title  adversely  to  the 
mortgagor  are  not  proper  parties  to  a  fore- 
closure suit,  as  they  have  no  interest  in  the 
subject  matter  of  the  action. — Croghan  y. 
Minor,  53  Cal.  15. 

The  vendor  and  vendee  of  a  mine  agreed 
that  the  vendee  should  convey  the  mine  to 
a  corporation  to  be  formed,  and  that  the 
vendor  should  receive  a  part  of  the  stock  of 
such  corporation  in  part  payment  of  the 
price  of  the  mine.  The  corporation  was 
formed,  and  the  conveyance  made  by  the 
vendee.  No  stock  was  actually  issued. 
Held,  in  an  action  by  the  vendor's  assignee 
to  foreclose  a  mortgage  given  by  the  vendee 
(defendant)  to  secure  the  price,  that  the 
corporation  was  properly  made  a  party  de« 
fendant. — Cornell  y.  Corbin,  64  Cal.  197,  80 
Pac.  629. 

Where  a  mortgage  is  executed  by  a  hus- 
band alone,  upon  property  claimed  by  him 
and  his  wife  as  a  homestead  the  latter  is  a 
proper  party  defendant  in  an  action  to  fore- 
close.— ^Fitzgerald  y.  Fernandez,  71  Cal.  504, 
12  Pac.  562. 

A  purchaser  at  an  execution  sale,  pending 
foreclosure  of  a  senior  mortgage,  is  not 
a  necessary  party  to  the  foreclosure,  and, 
when  joined  by  an  amended  complaint,  can- 
not set  up  a  limitation  which  had  not  run 
when  the  original  complaint  was  filed. — ^Wise 
V.  Griffith,  78  Cal.  152,  20  Pac.  675. 

The  grantee  in  a  deed,  which  was  not  re- 
corded until  after  the  record  of  a  subse* 
quent  mortgage,  is  a  proper  party  to  the 
foreclosure,  and  is  concluded  by  decree  there- 
in against  htm. — Emerie  v.  Alvarado,  90  Cal. 
444,  27  Pac.  356. 

One  who  has  transferred  all  his  interest 
in   mortgaged   property   is  not   a  necessary 
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par^  to    an   action    to    foreelose. — ^Ingbam 
T.  Weed,  5  Cal.  Unrep.  645,  48  Pac.  818. 

In  the  foreelosnre  of  a  mortgage,  the  re- 
eeiyer  of  the  partnership  property  is  not 
a  proper  party  defendant  as  representing  the 
partnership. — Bamsbottom  y.  Bailey,  124  GaL 

259,  56  Pae.  1036. 

In  an  action  to  foreclose  a  mortgage  an* 
other  person  than  the  original  mortgagor, 
who  is  averred  to  have  executed  a  subse- 
qnent  mortgage,  as  additional  security  for 
tne  payment  of  the  ^  same  debt  secured  by 
the  prior  mortgage,  is  properly  made  de- 
fendant, in  order  to  secure  to  the  plaintiff 
the  payment  of  any  deficiency  that  may 
arise  upon  foreclosure  of  the  prior  mortgage. 
Security  Loan  etc.  Go.  v.  Matterni  131  GaL 
826,  63  Pac.  482. 

A  purchaser  at  an  execution  sale,  after 
the  date  of  a  mortgage  which  is  void  as  to 
subsequent  purchasers  because  improperly  re- 
corded, acquires  a  title  which  is  adverse  to 
that  of  the  mortgagee,  and  is  not  a  neces- 
sary party  to  a  foreclosure  of  such  mortgage. 
Gady  v.  Purser,  131  Gal.  552,  82  Am.  St.  Bep. 
891,  63  Pac.  844. 

Where  a  mortgagee  released  his  mortgage 
as  to  part  of  the  land,  taking  a  mortgage 
on  another's  lands  as  additiontd  security  for 
the  payment  of  the  mortgagor's  note,  the 
second  mortgagor  was  a  proper  defendant  in 
an  action  to  foreclose  the  first  mortgage, 
since  he  was  responsible  for  any  deficiency 
that  might  arise  on  foreclosure  of  the  first 
mortgage. — Security  Loan  etc.  Go.  t.  Mat- 
tern,  131  Gal.  326,  63  Pac.  482. 

A  purchaser  at  an  execution  sale,  pend- 
ing a  suit  to  foreclose  a  mortgage  on  the 
same  land,  given  prior  to  the  rendition  of 
the  judgment  under  which  the  execution  sale 
was  held,  was  not  a  necessary  party,  where 
plaintiff  in  the  foreclosure  suit  had  on  the 
day  the  suit  was  commenced  filed  a  notice 
of  lis  pendens. — Johnson  v.  Friant,  140  Gal. 

260,  73  Pac.  993. 

Persons  acquiring  title  subsequent  to 
commencement  of  suit  in  face  of  recorded  lis 
pendens,  or  with  actual  notice  of  suit,  are 
not  necessary  parties. — ^Hibernia  Sav.  &  Loan 
Soc.  V.  Gochran,  141  Gal.  653,  657,  75  Pac. 
315. 

Fact  that  it  comes  to  the  knowledge  of 
plaintiff,  after  commencement  of  foreclosure 
suit,  that  mortgagor  had  deeded  the  land, 
does  not  make  such  grantee  necessary  party 
defendant. — Hibemia  Sav.  Sb  Loan  Soc.  v. 
Gochran,  141  Gal.  653,  656,  657,  75  Pac.  315. 

Holder  of  unrecorded  deed  from  mort- 
gagor is  not  necessary  defendant  in  action  to 
foreclose  where  plaintiff  has  no  actual  notice 
of  deed. — Hibernia  Sav.  &  Loan^Soc.  v.  Goch- 
ran, 141  Gal.  653,  656,  75  Pac.  315. 

Though,  when  a  mortgage  was  given,  the 
mortgagor  held  the  property  in  trust  to  the 


knowledge  of  the  mortgagee,  yet  the  trust 
having  been  terminated,  before  the  action 
to  foreclose,  by  an  unrecorded  deed  to  the 
cestui  que  trust,  the  latter,  like  any  other 
holder  of  an  unrecorded  deed,  is,  under  Code 
of  Givil  Procedure,  section  726,  an  unneces- 
sary party  to  the  action. — ^Hager  t.  Astoig^ 
145  Gal.  548,  79  Pac.  68. 

Under  Gode  of  Givil  Procedure,  section 
726,  providing  that  no  person  holding  a  con- 
veyance from  the  mortgagor,  which  is  not  re- 
corded at  the  commencement  of  the  action  to 
foreclose,  need  be  made  a  party  to  the  ac- 
tion, it  is  immaterial  that  plaintiff  in  the 
action  knows  of  an  unrecorded  conveyance; 
Hager  v.  Astorg,  145  Gal.  548,  79  Pae.  68. 


§218.    Joinder  of  vxUm. 

When  bill  in  foreclosure  avers  that  other 
mortgages  are  satisfied,  demurrer  for  non- 
joinder does  not  lie. — ^l^ler  v.  Yreka  Water 
Go.,   14  Gal.   212. 

In  a  suit  to  foreclose  a  mortgage,  brought 
against  a  husband,  the  wife  is  properly 
joined  as  a  party  defendant,  if  she  elaimi 
the  premises  as  her  separate  property  by 
virtue  of  a  previous  conveyance  from  her 
husband. — ^Kohner  v.  Ashenaner,  17  Gal.  578. 

The  fact  that  a  wife  executes  a  mort- 
gage with  her  huBband  is  a  sufficient  reason 
for  making  her  a  party  defendant  along  with 
her  husband  in  an  action  to  foreeloee  the 
same,  without  any  allegation  aa  to  her  inter- 
est in  the  property  mortgaged. — ^Anthony  v. 
Nye,  30  Gal.  401. 

On  general  principles,  as  well  aa  under 
Gode  of  Givil  Procedure,  section  383,  provid- 
ing that  parties  to  promissory  notes  "may 
all  or  any  of  them  be  included  in  the  same 
action  at  the  option  of  the  plaintiff,"  the 
indorsers  of  a  promissory  note,  secured  by  a 
mortgage  on  real  estate,  may  be  joined  aa 
eodefendants  with  the  maker,  in  an  action 
to  foreclose  the  mortgage,  where  a  personal 
judgment  against  them  is  asked. — Hubbard 
V.  University  Bank,  125  GaL  684,  58  Pac 
297. 

A  grantee  of  mortgaged  premises  may  be 
sued  in  foreclosure  without  joining  the  mort- 
gagor, and  whether  or  not  the  mortgagor  be 
joined  and  a  deficiency  judgment  sought. 
The  only  right  of  action  against  the  grantee 
is  one  to  secure  a  sale  of  the  mortgaged 
premises  and  the  application  of  the  proceeds 
to  the  payment  of  the  debt  and  costs.  f\aM 
right  of  action  exists  against  the  grantee  as 
soon  as  the  debt  ftdls  due,  and  the  statute 
begins  to  run  against  it  at  the  same  tine, 
and  its  operation  is  not  interrupted  by  the 
death  of  the  mortgagor.  Section  353  Of  the 
Gode  of  Givil  Proceaure  only  intermpta  the 
running  of  the  statute  against  the  represen- 
tatives of  a  deceased  person. — California 
Title  Ins.  etc.  Go.  v.  Miller,  3  GaL  App.  54. 
84  Pac.  453* 
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§  213*.    SalMrtitntloii  of  iMurtiea 

Where  one  of  the  defendants  in  f oreeloenre 
proceedings,  who  claims  an  interest  in  the 
premises  suDordinate  to  the  mortgage,  makes 
a  tender  to  the  plaintUf  for  the  amount  due 
him,  together  with  the  costs  and  counsel  fees, 
which  tender  is  accepted,  he  is  entitled  to  be 
subrogated  to  the  interests  of  the  plaintiff, 
and  tnen  properly  substituted  as  the  plain- 
tiff in  the  action. — Berkeley  Bank  of  Savings 
4b  Trust  Co.  V.  Miller,  23  CaL  App.  315,  137 
Pac.  1101. 

§  214.    Intanrtfilion. 

Where  an  action  is  brought  to  foreclose 
a  mortgage  upon  property  claimed  as  a  home- 
stead the  wife  of  the  mortgagor  is  a  neces- 
sary party  to  a  full  adjustment  of  the 
controversy,  and  should  be  allowed  to  inter- 
vene.— Sargent  v.  Wilson,  5  Cal.  504. 

A  simple  contract  creditor  of  a  common 
debtor  cannot  intervene  in  a  foreclosure  suit. 
Horn  V.  Volcano  Water  Co.,  13  Cal.  62,  73 
Am.  Dec.  569. 

Judgment  creditors,  being,  as  such,  sub- 
sequent encumbrancers,  may  intervene  in 
foreclosure  suit;  and  a  court  may  order 
them  to  be  made  parties,  probably  by  an 
amendment  of  the  complaint  as  the  better 
course  or  on  petition  of  intervention. — Horn 
V.  Volcano  Wkter  Co.,  13  Cal.  62,  73  Am. 
Dec.  569. 

A  subsequent  mortgage  may  intervene,  in 
the  action  to  foreclose  the  prior  mortgage, 
for  the  purpose  of  pleading  the  statute  of 
limitation,  and  thus  secure  priority  for  his 
own  lien.— Lord  v.  Morris,  18  CaL  482. 

Where  a  complaint  to  foreclose  a  mort- 
gage prays  a  receiver  to  take  and  hold  the 
premises,  and  collect  and  apply  the  rents 
and  profits,  third  persons  may  intervene  to 
assert  an  adverse  title  to  the  possession,  and 
an  interest  in  the  rents. — ^Hoppe  v.  Hoppe,  4 
Cal.  Unrep.  569,  36  Pac.  389;  Fountain  ▼. 
Hoppe,  4  Cal.   Unrep.  569,  80  Pae.  389. 

Parties  holding  a  title  not  subject  to 
the  mortgage  should  not  be  joined  in  a  suit 
for  foreclosure  of  the  mortgage,  and  have  no 
right  to  intervene  in  such  action. — Hoppe  v. 
Hoppe,  104  Cal.  94,  37  Pae.  894. 

One  cotenant  cannot  intervene  in  an  ac- 
tion to  foreclose  a  mortgage  on  his  co- 
tenant's  interest. — ^Hoppe  v.  Hoppe,  104  Cal. 
94,  37  Pae.  894;  Fountain  v.  Hoppe,  104  Cal. 
94,   37    Pac.    894. 

Where  the  intervener  in  a  mortgage  fore- 
elosure  suit  contends  that  a  decree  in  favor 
of  the  complainant  would  cloud  his  title, 
but  his  affidavit  does  not  disclose  the  date 
of  his  title  or  the  nature  of  his  ownership, 
it  is  not  error  to  deny  the  intervention. — 
Peachy  v.  Witter,  131  Cal.  816,  63  Pac.  468. 

Mortgagor  who  has  parted  with  interest 
in  property  may  make  voluntary  appearance 
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binding  on  his  saccessor  In  interest. — ^Hi- 
bernia  Sav.  k  L.  Soe.  v.  Cochran,  141  Cal. 
653,  75  Pae.  815. 

Bight  to  intervene  in  foreclosure  pro- 
ceedings in  federal  court.  Ann.  Cas. 
1913D,  1040. 

§215.    Bxlnglng  in  b«w  parties 

Purchaser  or  his  assignee  is  not  entitled 
to  be  subrogated  to  rights  of  mortgagor  to 
bring  in  parties  by  supplemental  complaint. 
Abadie  v.  Lobero,  36  Gal.  390,  398. 

Trustee  to  whom  mortgage  has  been  as- 
signed to  secure  debt  of  mortgagee  may  be 
joined  with  latter  in  suit  to  foreclose  or 
brought  in  by  amendment. — Cerf  v.  Ashley, 
68  Cal.  419,  420,  9  Pac.  658. 

If  a  mortgagor  die  so  shortly  before  the 
outlawing  of  the  mortgage  debt  that  no 
administration  on  the  estate  of  the  mort- 
gagor can  be  secured  before  the  statute 
would  run  in  favor  of  a  grantee  of  the  mort- 
gaged premises,  the  mortgagee  may  com- 
mence an  action  of  foreclosure  against  the 
grantee,  before  the  running  of  tne  statute 
in  his  favor,  and  subsequently,  by  amend- 
ment or  supplemental  pleadings,  bring  in  the 
personal  representative  of  the  deceased 
mortgagor,  and  thus  in  one  action  secure 
all  the  remedies  to  which  he  may  be  entitled. 
California  Title  Ins.  etc.  Co.  v.  Miller,  3  Cal. 
App.  54,  84  Pae.  453. 

§216.    Befocta,  objeetiona  and  amemdniMits 
ae  to  parties. 

Judgment  oreditors,  being  as  such  subse- 
quent encumbrancers,  should  be  made  par- 
ties by  an  amendment  to  the  complaint  in 
foreclosure,  rather  than  on  their  own  petition 
of  intervention. — Horn  v.  Volcano  Water  Co., 
13  Cal.  62,  73  Am.  Dec.  569. 

When  the  real  owners  of  mortgaged  prem- 
ises are  not  made  parties  to  a  decree  of 
foreclosure,  equity  will  permit  them  to  be 
made  so  by  a  supplemental  complaint,  on  ap- 
plication within  a  reasonable  time;  but  more 
than  five  years  after  the  decree  is  too  late. 
Heyman  v.  Lowell,  23  Cal.  106. 

A  mortgagee  of  land  purchased  it  at  the 
foreclosure  sale  under  his  mortgage,  sold 
it  to  A,  and  died.  Held,  that  A  was  not  en- 
titled, without  notice  to  his  vendor's  repre- 
sentatives, to  have  the  foreclosure  opened, 
and  himself  substituted  as  plaintiff. — Abadie 
Y.  Lobero,  36   Cal.  390. 

It  is  not  competent  for  one  cotenant, 
either  directly  or  through  the  aid  of  the 
court,  to  do  any  act  which  wUl  impair  the 
rights  of  the  other  cotenants. — ^Fountain  v. 
Hoppe,  104  Cal.  94,  37  Pac.  894. 

Where  pending  an  action  of  foreclosure 
a  promissory  note  and  mortgage  are  regu- 
larly assigned,  and  subsequently  are  dis- 
tributed by  the  decree  of  distribution  in  the 
estate  of  the  assignee,  the  distributee,  as  a 


UOBTQAa^a,  A,  E,  t)  il7--2ia&. 


■neesiBor  in  intemt,  Iia*  the  ^wlit,  ander 
■eetion  385  of  the  Code  of  Civil  Ptocedare, 
to  be  subBtttuted  &■  plaintiff  Ln  the  foreclos- 
nre  suit,  notwithstanding  the  fact  that 
neither  tbe  ueignee  in  bia  lifetime,  nor  his 
repreientBtive  after  hia  death,  had  been  aab- 
Btitnted  at  plaintiff. — Blinn  Iiumber  Co.  t. 
UeArthur,  150  CaL  610,  89  Pae.  486. 

When  the  anit  was  commeneed,  both  the 
bank  and  its  pledgee  were  intereated  in  the 
eauae  of  action,  and  either  eoald  ne  npon 
it,  and  when  the  bank,  which  it  waa  agreed 
should  ane,  aaaigned  all  of  ita  intereat  to 
the  pledgee,  the  latter,  aa  foil  owner,  was 
entitled  to  be  enbatitnted  in  the  place  of  the 
bank  as  plaintiff. — Uerced  Bank  t.  Price,  0 
Cal.  App.  177,  9»  Pae.  383. 


SZ17.    FrocMi  in 

A  junior  mortgagee,  who  becomes  a  party 
defendant  to  a  forecloanre  proceeding,  and 
prays  a  foreclosure  of  hia  mortgage,  most 
serve  tbe  mortgagora  with  a  copy  of  bia 
erow-com plain t,  under  Code  of  Civil  Proce- 
dure, jMction  H2;  and,  In  the  abaence  of  such 
service,  a  foreclosure  by  default  is  erraneoua, 
althongh  the  mortgagors  after  proper  service 
of  sutniDODs  in  the  original  complaint,  failed 
to  appear  at  all  in  the  case,— White  v.  Pat- 
ten, 87  Cal.  191,  as  Pac.  270, 

In  an  action  to  foreclose  a  mortgage  aa  to 
a  nonresident,  whose  intereat  in  the  mort- 
gaged property  is  subject  to  tbe  mortgage, 
personal  service  out  of  the  state  on  aucb 
nonresident  is  sufficient,  under  Code  of  Civil 
Procedure,  section  413,  which  provides  for 
service  by  the  publication  on  such  non- 
resident defendant,  and  that  "personal  ser- 
vice Of  a  copy  of  tbe  summons  and  complaint 
oat  of  tbe  state  is  equivalent  to  publication." 
La  Fetra  v.  Oleason,  101  Cal.  246,  35  Pac. 
765. 

In  a  mortgage  foreclosure  the  original 
sammons  Isaoed  was  never  served  or  returned. 
Instead  of  voluntarily  appearing  with  hie 
eodefendants,  the  mortgagor  procured  a  third 
party  to  pay  the  mortgage,  and  to  extend 
the  time  of  payment.  The  mortgage  and 
canae  of  action  were  then  asaigned  to  said 
third  party,  who  waited  four  years  before 
procuring  an  alias  aummons  to  be  issued  and 
served.  Held,  that  tbe  mortgagor  waa  en- 
titled to  have  the  action  dia missed  as  to 
him,  under  Code  of  Civil  Procedure,  section 
581,  Bubdivision  6,  providing  that  all  actions 
ahall  be  dismissed  oa  motion  of  any  party 
Interested  unleaa  summons  sball  have  been  is- 
sued within  one  year  and  served  and  re- 
turned within  three  years,  after  the  com- 
mencement of  the  action,  or  unless  appear- 
ance has  been  made  by  tbe  defendant  or 
defendants  within  three  years.— While  v. 
Superior  Court  of  City  and  County  of  San 
Franciaco,   1S6  Cal.  245,  58  Pac.  450. 


The  service  in  fact  of  thi 
than    the    proof   of   service,    gives   the   co 
joritdiction  of  the  person   of  tbe   liofends 


.ther 


If  tbe  snmmons  waa  served,  and  the  Tetnra 
of  service  purports  upon  ita  face  to  hava 
been  made  by  proper  anthority,  even  though 
not  in  faet  so  made,  the  court  has  jnrisdie- 
tion  to  hear  and  determine  the  eauae,  and 
may  render  a  valid  judgment  therein  by 
default. — Bank  of  Orland  v.  Dodaon,  U7 
Cal.  EOS,  78  Am.  St.  Bep.  42,  SB  Pa«.  5U. 

The  fact  tbat  the  name  of  the  sheriff  ma 
signed  to  the  return  of  the  service  of  the 
summons  in  an  action  to  foreclose  a  mort- 
gage, by  one  aaauming  to  act  aa  deputy  who 
was  not  an  anthorized  deputy,  cannot  affect 
the  jurisdiction  of  the  coort,  by  virtae  of 
the  service  actually  made,  to  render  a  valid 
decree  of  foreclosure,  or  affect  the  validity 
of  tbe  ssJe  made  under  the  decree. — Bank 
of  Orland  v.  Dodson,  lET  CaL  208,  78  Am. 
St.  Sep.  48,  60  Pac.  584. 

Where  the  original  action  to  foreclose  tbe 

mortgage  was  brought  Bg-.iinst  the  heirs,  who 
were  properly  served  with  aiinncqinB,  the 
court,  after  the  subsequent  appointment  of 
aa  administrator,  niay  order  him  to  be 
brought  in  as  a  party,  and  that  summona  bo 
issued  and  served  upon  him  more  tban  a  year 
after  the  commencement  of  the  action,  when 
the  time  in  which  an  action  eould  be  broaght 
against  him  as  person al  representative  of  the 
deceased  bad  not  then  eiplred. — Cborchill  v. 
Woodworth,  148  Cal.  66B,  113  Am.  8t.  B«p. 
324,   84   Pac.    155. 

§218.  Service  of  ptntew  «  doUm  of  poo- 
dency  of  aotlon. 
An  afBdavit  which  avers  tbat  af&ant,  on 
the  day  named,  "served  tbe  sammona  in  this 
action  upon  the  defendant,  Mary  B.  Ue- 
MiUan,  at  her  residence  in  the  city  of  San 
Prancisco,  by  deliverJig  and  leaving  with  her 
a  copy  thereof,  attached  to  a  copy  of  the 
amended  complaint  flled  in  this  action,"  is 
insuffleient. — McMillan  v.  Beynolds,  II  Cal. 
372. 

If  tbe  defendant  in  an  action  to  foreclose 
a  mortgage  in  which  no  notice  of  lis  pendens 
bag  been  filed  sells  the  mortgaged  premises 
before  final  judgment,  and  tbe  purchaser 
buys  without  notice  of  tbe  pendency  of  the 
action,  and  then  sella  after  the  entry  of 
final  judgment,  the  second  purcbaser  is  ia 
no  worse  position  than  his  grantor  as  to  being 
bound  by  tbe  judgment. — Abadie  v.  Liobero, 
36   Cal.   390. 

Parties  purchasing  under  mortgage  are 
bound  to  take  notice  of  records  in  action 
wherein  title  to  land  porch  seed  is  determined. 
McDonald  v.  Burton,  68  Cal.  445,  454,  9  Pac. 
714, 


§  218a.    Betnm  of 

In  an  action  to  foreclose  a  mortgage 
agunst  the  estate  of  the  deceased  mort* 
gagor,  brought  against  his  widow  Individnallv 
and  as  adnuQistratrix  of  his  estate,  and  la 
which  tbe  summons  was  directed  against  her 
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tn  both  capacities,  a  general  retam  of  the 
sheriff  that  he  lerred  fiie  summons  and  com- 
plaint upon  her  personaUy,  nothing  further 
appearing  therein,  will  be  construed  as  show- 
ing a  service  upon  her  in  all  the  capacities 
in  which  she  was  sued. — ^Morrissej  y*  Graji 
162  GaL  606,  12i  Pac.  246. 

P.    PLEADING  ANB  EVIDENCE. 

SZ19.    Fonn  and  requisitea  of  bill  or  oooi* 
plaint  In  general. 

If  the  complaint  in  a  foreclosure  suit  avert 
that  the  mortgage  was  executed  hj  the  de- 
fendant (thereby  making  it  by  averment  a 
legal  mortgage)  and  also,  sets  out  a  copy  of 
the  same,  and  it  appears  on  its  face  not  to 
be  a  legal,  as  distinguished  from  an  equitable 
mortgage,  the  averment  may  be  rejected  as 
surplusage. — Love  v.  Sierra  Nevada  Lake 
Water  etc.  Co.,  32  Cal.  639,  91  Am.  Dec.  602. 

In  an  action  to  foreclose  a  mortgage,  a 
complaint  in  intervention  was  filed,  setting 
up  a  contract  between  the  plaintiff  and  de- 
fendant, Z.,  the  mortgagor's  grantee,  where- 
by the  former  agreed  to  execute  to  the 
latter  an  assignment  of  the  note  and  mort- 
gage in  suit,  and  of  another  note  and  mort- 
gage, and  to  place  the  same,  with  the  in- 
struments assigned,  in  escrow  with  one  P.; 
Z.  thereupon  to  give  his  notes  to  the  plaintiff 
for  specified  sums,  and  the  assignment  and 
instruments  assigned  to  remain  in  the  hands 
of  P.,  as  security  for  the  payment  of  the 
notes  until  Z.  should  deliver  to  him,  as  col- 
lateral security  for  the  notes,  certain  shares 
of  stock,  and  then  to  be  delivered  to  Z.; 
the  complaint  in  the  intervention  further  al- 
leging full  performance  of  the  contract  by 
Z.  and  the  conveyance  of  the  mortgaged 
premises  by  him,  with  warranty  against  en- 
cumbrances to  the  intervener,  and  praying 
that  the  notes  and  mortgages  be  decreed 
to  be  delivered  up  and  canceled,  or,  if  the 
court  should  hold  the  mortgage  to  be  still 
in  effect,  that  the  stock  delivered  by  Z^to 
P.  should  be  first  sold,  and  the  proceeds  ap- 
plied on  the  mortgage.  Z.  answered  the 
original  complaint,  setting  up  the  same  facts 
as  the  intervener,  but  suffered  default  to  the 
complaint  in  the  intervention.  The  court 
found  that  such  a  contract  had  been  made, 
and  that  Z.  had  made  and  delivered  to  the 
plaintiff  his  notes,  and  had  delivered  to  P. 
certain  shares  of  stock  of  the  kind,  but 
not  of  the  quantity  required  by  the  con- 
tract, and  that  the  stock  had  not  been  ac- 
cepted by  the  plaintiff  in  satisfaction  of  the 
contract,  and  decreed  that  the  stock  should 
first  be  sold  and  the  proceeds  applied  on 
the  mortgage,  and  that  the  mortgaged  prem- 
ises should  be  sold  for  the  balance  only. 
Held,  that  the  allegations  of  the  complaint 
were  sufficient  to  sustain  the  judgment,  and 
that,  without  reference  to  the  sufficiency  of 
the  complaint,  the  plaintiff  had  no  lien  upon 
the  stock,  the  same  not  having  been  accepted 
by  him,  and  that,  therefore,  this  was  not  a 
case  for  a  marshaling  of  securities  in  favor 


of  the  intervener. — Sigoumey  t.  Zellerbach, 
55  Cal.  431. 

There  is  no  such  pleading  known  to  our 
practice,  in  foreclosure  suits,  as  a  petition. 
Bank  of  Napa^w.  Gk)dfrey,  77  Cal.  612,  617, 
20  Pac.  142. 

Complaint  must  show  that  property  sought 
to  be  foreclosed  is  within  jurisdiction  of 
court.— Campbell  ▼.  West,  86  CaL  197,  200» 
24  Pac.  1000. 

The  mortgage  provided  that  in  the  event 
of  foreclosure,  "reasonable  attorney's  fees, 
to  be  taxed  by  the  court,  shall  be  allowed  to 
plaintiff."  Held,  that  an  averment  that  two 
hundred  dollars  is  a  reasonable  attorney's 
fee,  "for  the  collection  of  said  promissory 
note,  and  for  the  foreclosure  of  the  said 
mortgage,"  was  simply  an  averment  that 
said  sum  was  a  reasonable  attorney's  fee  in 
said  foreclosure  suit. — First  Nat.  Bank  v. 
Holt,  87  Cal.  158,  25  Pac.  272. 

Even  if  the  allegation  as  to  attomey'i 
fees  were  uncertain,  it  would  not  render  the 
complaint  demurrable,  as  the  allegation  is 
not  necessary. — ^First  Nat.  Bank  v.  Holt,  87 
Cal.  158,  25  Pac.  272. 

An  averment  in  the  complaint  as  to  at- 
torney's fees  is  not  ambiguous  and  uncer- 
tain on  the  ground  that  it  cannot  be  de- 
termined whether  fees  are  demanded  for  the 
foreclosure  of  the  mortgage  as  to  two  of  the 
notes  only,  or  as  to  afi  three,  where  it  ap- 
pears that  when  the  action  was  commenced, 
but  two  of  them  were  due,  and  hence  that  the 
recovery  must  be  confined  to  those  two.—* 
White  V.  AUat,  87  Cal.  245,  25  Pac.  420. 

Complaint  in  foreclosure  held  sufficient.-^ 
Savings  Bk.  etc.  v.  Asbury,  117  Cal.  96,  lOO, 
101,  48  Pac.  1081. 

In  an  action  to  foreclose  a  mortgage  given 
by  an  administratrix  of  an  estate,  it  is 
unnecessary  that  all  the  proceedings  au- 
thorizing the  mortgage  should  be  set  out  in 
the  complaint,  but  only  that  the  mortgage 
be  set  out  in  haec  verba  or  in  substance. — 
Stow  V.  Schiefferly,  120  Cal.  609,  52  Pac. 
1000. 

A  complaint  to  foreclose  a  deed  intended 
as  a  mortgage,  which  does  not  show  that  the 
debt  was  due  and  that  action  could  have 
been  maintained  "for  its  collection  at  the 
time  of  the  execution  of  the  deed,  fails  to 
show  that  it  became  due  at  any  subsequent 
time,  and  does  not  state  a  cause  of  action. — 
Newhall  v.  Sherman,  124  Cal.  509,  57  Pac. 
387. 

A  complaint  in  a  suit  to  foreclose  a  mort- 
gage, drawn  on  the  theory  that  there  is  but 
one  debt,  and  containing  the  usual  allega- 
tions as  to  the  execution  and  nonpayment  of 
the  note  which  the  mortgage  was  given  to 
secure,  is  not  demurrable  on  the  ground  that 
it  contains  unnecessary  allegations  concern- 
ing the  delivery  of  the  original  note  to  de- 


iMdut  bj  mistaki,  ftnd  tbe  exMntion  <tf  k 
HeriBs  of  notss  in  renewal  of  the  origtnal 
after  it  beeane  due,  and  the  ezecntion  of  • 
iww  note  outside  of  the  aerlea,  which -wat 
substantially  a  copy  of  the  original  note^ 
and  intended  to  take  the  place  of  It. — 
BoBeatell  v.  Bowie,  128  Cal.  611,  61  Pao.  T8. 

Where  a  mortgage  providei  that  the  mort- 
gagee may  inelode  in  ita  foreclosure  a  rea- 
aonable  attorney's  fee,  and  a  copy  of  the 
mortgage  ia  attached  to  and  made  a  part  of 
the  complaint  in  foreelOBnre  which  alleges 
that  plaintifFs  ha-ve  employed  an  attorney  and 
become  liable  to  bim  for  a  reasonable  fee, 
"which  fee  is  secured  by  laid  mortgage," 
there  ia  a  sufficient  allegation  aa  to  attorney' a 
feea  to  mpport  a  judgment  therefor  in  plain- 
tiff's favor, — Cortelyon  v.  Jones,  B  Cal.  Unrep. 
*75,  61  Pae.  BIS. 

Under  Civil  Code,  section  29S4,  provid- 
ing that  a  tran*f«T  of  proper^,  other  than  in 
trust,  as  aeenrity  for  the  performance  of  an- 
other act,  aball  be  deemed  a  mortgage  except 
in  case  of  peraonal  property  accompanied  by 
change  of  posaession,  where  a  complaint  on  a 
note  and  to  foreclose  a  mortgage  shows  the 
execution  of  the  note,  and  that  uterward  de- 
fendants conveyed  to  plaintiff  certain  real  es- 
tate by  deeds  containing  the  declaration  that 
the  conveyance  was  intended  as  a  mortgage 
to  secure  the  payment  of  the  note  in  snit,  the 
complaint  ia  aofficient  to  withstand  a  de- 
murrer for  want  of  facts. — County  Bank  v. 
Ooldtiee,  129  Cal.  160,  61  Pae.  7S5. 

On  the  foreclosure  of  a  trost  deed  the 
complaint  alleged  that  plaintiff  was  the 
owner  of  some  of  the  faonds  and  coupons  se- 
cured thereby.  The  trustee  stated  in  its  an- 
swer that  it  refused  to  sue  solely  because  a 
majority  of  the  bondholders  had  not  re- 
qneated  it  in  writing,  and  an  issue  raised  aa 
to  plalntifTs  alleged  ownership  was  deter- 
mined in  plaintiff's  favor.  Held,  that  the 
failnre  to  allege  that  plaintiff  notified  the 
tmatee  of  the  number  of  bonds  held  by  it 
when  it  demanded  foreclosure  was  not  such 
an  uncertainty  in  the  complaint  aa  wonld 
justify  reversal  of  the  judgment  on  the  merits 
because  a  demurrer  for  uncertainty  and  am- 
biguity was  overruled. — Citizens'  Bank  v,  Los 
Angeles  Iron  etc.  Co.,  131  Gal.  187,  82  Am. 
St.  Bep.  341,  63  Pae.  462. 

The  complaint  tn  an  action  to  foreclose 
a  trust  deed  brought  by  a  bondholder  secured 
thereby,  in  his  own  behalf  as  well  as  in  behalf 
of  all  the  other  bondholders,  need  not  set 
forth  the  several  owners  of  the  bonds,  if  it 
appears  that  they  are  unknown  to  him. — ■ 
CatiEeua'  Bank  v.  Loa  Angeles  Iron  etc.  Co., 
131  Cal.  1ST,  82  Am.  St.  Bep.  341,  63  Pae. 
4«S. 

A  description  of  propertv  In  a  bill  to  fore- 
close a  mortgage  as  lot  IB,  block  IS,  in  the 
city  of  £.,  county  of  8.,  state  of  C,  aa  per 
map  of  s^d  city  in  the  offlce  of  the  county 
recorder  of  aaid  county,  ia  not  ao  uncertain 
as  to  render  the  complaint  demurrable. — 
Peachy  T.  Witter,  131  Cal.  316,  B3  Pae.  468. 


A  mortgagee  released  part  of  uorigagor's 
land  at  his  request,  taking  a  mortgage  «n 
the  property  of  B  as  additional  seenrity. 
The  agreed  payments  not  being  made,  the 
mortgagee  sought  to  foreclose  the  original 
and  the  subaeqnent  mortgage.  The  com- 
plaint set  oat  the  making  of  the  mortgages. 
In  a  first  and  second  count,  and  Bverre4  that 
each  mortgage  was  given  as  aeenrity  for  the 
same  note.  Held,  5iat  only  one  cause  of 
action  was  stated  against  defendants,  though 
different  counts  were  used  and  different  r*- 
lief  was  sought  from  different  defendants. — 
Security  Loan  etc.  Co.  v,  Mattera,  131  Cal. 
326,    6S    Pae.    483. 

Code  of  Civil  Procedure,  section  462,  pro- 
videa  that  statement  of  new  matter  in  a> 
answer  must  be  deemed  controverted.  Held, 
that  In  a  aidt  to  foreclose  a  mortgage  that 
had  been  disehar^d  of  record  it  was  not 
necessary  for  plaintifF  to  set  out  the  facts 
showing  the  discharge  inoperative,  since  after 
answer  relying  on  the  discharge,  under  the 
statute  there  was,  in  effect,  a  replication. — 
White  V.  Stevenson,  144  CaL  104,  77  Pae.  828, 

Where  the  cause  of  action  stated  is  single, 
for  the  recovery  of  one-balf  of  the  proceeds 
of  sale,  the  faet  that  a  futile  attempt  is 
made  to  state  another  cause  of  action,  which 
is  mere  sarplnsage,  does  not  show  a  mis- 
joinder of  causes  of  action. — Hentig  v.  John- 
son, 8  CaL  App.  281,  86  Pne.  390. 

The  court  did  not  abuse  Its  discretion  In 
granting  leave  to  the  sabstitnte  to  file  a 
supplemental  complaint  pleading  the  assign- 
ment, where  no  new  material  issue  was 
presented,  and  all  of  the  facts  respecting  the 
rights  of  the  plaintiff,  the  pledge  of  the 
note  and  mortgage,  the  delivery  of  it  for 
collection,  and  the  assignment  to  the  plaintiff, 
had  already  appeared  In  proof. — Merced 
Bank  ▼.  Price,  9  Cal.  App.  177,  98  Pae.  383. 


§320. 


-  MortgaflA  and  InJebtadnMi. 


Complaint  in  foreclosure  claiming  priority 
over  a  prior  unrecorded  mortgage  mnst 
speeiflcally  aver  that  plaintiff  ia  a  mortgagee 
for    value.— Withers    v.    Little,   56   Cal.   370. 

An  allegation  that  a  purchaser  of  mort- 
gaged property  eonvenanted  and  agreed  to 
pay  the  mortgage  debt  and  ducharge  the 
mortgage  lien  is  suflluient  to  sustain  the  jodg- 
ment  of  foreclosure  and  sale.— Pellier  v.  Gii- 
leapie,  2  CaL  Unrep.  407,  4  Pae.  1137. 

On  foreclosure  of  a  mortgage,  a  jndgment 
in  his  favor  for  taxes  and  insurance  paid 
by  plaintiff  is  erroneous,  where  there  is  no 
allegation  in  the  eomplaint  In  regard  thereto. 
Eibemia  Savings  ft  L.  Soc  v.  Conliu,  67  CaL 
178,  7  Pae.  477. 

In  an  action  to  declare  a  deed  abaolnta 
in  form  a  mortgage,  and  sell  the  property 
conveyed  thereby  to  satisfy  notes  described 
in  the  complaint,  where  the  complaint  states 
that  the  notes  were  made  payable  to  parties 
named,  and  Uiat  a  subsequent  deed  of  trust 


FOBECLOSUBE  BY  ACTION,  X,  F,  U  220a,  221. 


6405 


reeiting  tlie  former  deed  was  made  to  eeeure 
the  payment  of  the  amount  thereof,  aJid  the 
deed,  which  is  let  out  in  the  complaint,  states 
that  it  waa  ffiren  to  secure  the  payment 
thereof,  the  aUeg^ations  as  to  the  making  and 
delirery  of  the  notes  are  sufficient  to  sustain 
a  decree  of  foreclosure  and  sale. — ^Arnot  t. 
Baird,  2  Cal.  Unrep.  692,  12  Pac.  386. 

A  complaint  to  foreclose  a  mortgage  al- 
leged that  defendants  executed  their  note  to 
plaintiff  on  December  24,  1888,  payable  three 
months  after  date,  'Vhleh  note  is  in  the 
words  and  figures  following,  to  wit,"  follow- 
ing which  was  a  copy  of  the  note,  and  after 
the  signature  the  following  words  and  figures: 

"Due  March  24,  1889.    Indorsed. 

"January  19,  1889,  on  B.  note,  $107.30 

"March  26,  1889,  on  O.  note,  216.00 

"May  22,  1889,  paid  268.44." 

The  complaint  alleged  that  five  hundred 
and  ninety-one  dollars  and  seventy-four  cents 
had  been  paid  on  the  note.  Held,  on  special 
demurrer,  that  there  was  no  uncertainty  in 
the  averments  of  the  complaint  as  to  whether 
the  indorsements  following  the  signature  were 
part  of  the  note  at  the  time  of  its  execution, 
or  afterward  written  thereon,  or  whether  the 
note  set  forth  was  a  copy  of  the  one  exe- 
cuted.—First  Nat.  Bank  v.  Holt,  87  GaL  158, 
25  Pac.  272. 

On  foreclosure  by  action,  recovery  cannot 
be  had  on  default  for  counsel  fees  stipu- 
lated in  the  mortgage  under  a  prayer  for  the 
debt,  and  "costs  of  suit,"  though  the  right 
to  such  counsel  fees  is  averred  in  the  com- 
plaint; Code  of  Civil  Procedure,  section  580, 
providing  that  the  relief  granted  on  default 
cannot  exceed  that  "demanded"  in  the  com- 
plaint.—Brooks  Y.  Fbrrington,  117  Cal.  219, 
48  Pac.  1073. 

An  allegation  in  foreclosure  that  a-  mort- 
gage note  was  executed  by  defendants  for 
thirty  thousan4  dollars,  but  that  the  actual 
amount  was  and  is  twelve  thousand  five  hun- 
dred dollars,  and  not  thirty  thousand  dollars, 
sets  forth  with  sufficient  certainty  the  amount 
of  the  mortgage  debt  which  plaintiff  seeks  tq 
recover.— Savings  Bank  of  Southern  Cali- 
fornia V.  Asbury,  117  Cal.  96,  48  Pac.  1081. 

A  complaint  averring  that  the  deed  of 
trust  was  made  to  secure  the  payment  of  a 
specified  sum,  "and  interest  and  matters  in- 
cidental to  said  trust,"  and  alleging  that  no 
other  or  different  sum  than  the  specified  prin- 
cipal sum  is,  or  ever  has  been,  due  or  payable 
or  chargeable  against  the  land,  without  dis- 
closing any  fact  showing  why  the  "interest 
and  matters  incidental"  are  not  also  due,  is 
demurrable  for  uncertainty. — Hazen  y.  Nich- 
oUs,  126  CaL  327,  58  Pac.  816. 

In  an  action  to  foreclose  a  mortgage  by 
the  indorsee  of  a  note  which  was  payable 
"on  or  before  two  years  after  date,"  with 
interest  payable  semi-annually,  etc.,  where  the 
complaint  shows  an  indorsement  and  delivery 
by  the  payee  to  the  plaintiff  less  than  thirty 


days  after  the  date  of  the  note  and  con- 
tinuous ownership  of  the  note  and  mortgage 
by  plaintiff  thereafter  and  alleges  payment 
of  the  interest  for  one  year,  and  that  the 
principal  and  interest  ther«EU!ter  accruing  ac- 
cording to  the  terms  of  the  note  "still  re- 
mains due  and  unpaid  from  the  defendant 
[mortgagor]  to  this  plaintiff,"  is  sufficient  to 
support  a  judgment  for  the  plaintiff  against 
the  mortgagor. — Schwind  v.  Hall,  129  Cal.  40, 
61  Pac.  573. 

Where  a  complaint  to  foreclose  a  mortgage 
prayed  for  interest  according  to  the  terms 
of  the  note,  it  was  not  necessary  to  claim 
interest  at  the  rate  specified  in  the  note 
from  the  filing  of  the  complaint  to  the  entry 
of  judgment  as  a  separate  allegation. — 
Thrasher  v.  Moras,  146  Cal.  683,  81  Pac.  32. 

An  objection  that  a  complaint  in  foreclos- 
ure failed  to  allege  any  definite  amount  as 
due  held  waived  by  failure  to  take  advantage 
thereof  by  special  demurrer.-— San  Gabriel 
Valley  Bank  v.  Lake  View  Town  Co.,  7  Cal. 
Unrep.  266,  86  Pise.  727. 


i220a. 


BwMPnablmai  of  contract  and 


conaidention. 

An  action  to  foreclose  a  mortgage  whieh 
recites  that  the  indebtedness  secured  thereby 
is  the  balance  due  the  mortgagee  on  the 
purchase  price  of  the  mortgaged  property,  is 
not,  in  effect,  one  for  the  specific  perform- 
ance of  an  agreement  for  the  purchase  and 
sale  of  land,  and  it  is  not  necessary  for  the 
complaint  therein  to  allege  that  the  contract 
sought  to  be  enforced  is  just  and  reasonable 
as  to  the  defendants,  and  that  the  consider- , 
ation  is  adequate. — ^Fraser  v.  Bentel,  161  Cal. 
390,  Ann.  Cas.  1913B,  1062,  119  Pac.  509. 


§221. 


Deacxlptlon  of  pcoporty. 


Defective  or  incomplete  description  in  a 
mortgage  may  be  aided  by  averment  and 
proof  as  against  defendants  with  notice.— 
Harlan  v.  Smith,  6  CaL  173,  174. 

In  a  suit  to  foreclose  a  mortgage  the  de- 
scription of  the  premises  may  be  either  con- 
tained in  a  schedule  attached  to,  or  incor- 
porated in,  the  body  of  the  complaint. — 
Berri  v.  Minturn,  1  Cal.  Unrep.  50. 

If  there  is  any  uncertainty  in  description 
of  property  in  mortgage,  it  should  be  made 
certain  in  pleadings  and  proof  on  foreclosure. 
Mitchell  V.  Amador  Canal  etc.  Co.,  75  Cal. 
464,  480,  17  Pac.  246. 

In  forecldsure  eases,  pleadings,  mortgage 
and  decree  should  be  certain  as  to  property 
affected. — Mitchell  v.  Amador  Canal  etc.  Co., 
75  Cal.  464,  479,  17  Pac.  246. 

Foreclosure  proceedings  should  describe 
property  so  as  to  enable  creditors  and  pur- 
chasers to  know  where  it  is  and  distinguish 
it  from  adjacent  property  of  same  character. 
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Id  ceitnm  «at  quod  cartnin  Teddl  pot*it 
doei  not  apptf  to  deieiiption  of  debt  and 
mortgage  in  forecloinre  pteadingf,  proof  and 
decree. — Mitchell  t.  Amador  Cbnkl  etc  Co., 
TS  CbI.  464,  480,  17  Pae.  246. 

Porch uer  of  propeKj  pending  foraclotore 
iB  bound  b^  decree  against  bi»  grantor  only 
to  extent  of  property  deicribed  in  com- 
plaint, decree  and  lit  pendens. — Mitchell  t. 
AmadoV  Canftl  &  M.  Co.,  75  Cal.  464,  430,  17 
Pae.  240. 

Complaint  in  foreclomre  ruita,  with  copy 
of  mortgage  anneied  as  exhibit  and  made 
part  of  it,  ii  anffieient  a*  to  description  of 
land  mortgaged.—Whitby  v.  Bowell,  82  Cal. 
63S,  23  Pae.  40,  382. 

Property  ma;  be  deieribad  in  forecIoBaie 
eomplaint  by  annexing  mortgage  and  refer- 
ring to  it. — Johnaon  t.  McDnffee,  83  Cal.  30, 
31,  23  Pae.  214. 

Where  the  deaeriptloB  in  a  mortgage  an- 
nexed to  and  made  part  of  the  complaint,  in 
a  snit  to  forecloas,  shows  that  the  mortgaged 
premises  were,  at  tbe  time  the  suit  was  com- 
menced, in  a  legal  snbdlTision,  which  the 
eoort  judieiaUy  knowi  to  have  been  within 
the  boundaries  of  the  county  in  which  the 
suit  wat  brought,  it  cannot  be  objected  tbat 
the  complaint  does  not  show  tbat  the  prem- 
ises were  so  situated. — Scott  t.  Sells,  88  Cal. 
SB8,  B«  Pae.  SGO. 

dUuc  bswelt  of 


A  jndgment  of  foreclomre  eannot  be  bad 
lor  a  breach  of  eonditioa  not  set  forth  in  the 
complaint.— Wsahbnni  v.  Wilkinson,  SB  CaL 
638. 

A  complaint  to  foreclose  a  mortgage  show- 
ing tbat,  at  the  time  the  mortgage  was  given, 
the  debt  was  dne  and  unpaid,  need  not  fur- 
ther allege  the  nonpayment  of  the  snm  -de- 
manded.— ChalToe  T.  Browne,  109  Cal.  211,  41 
Pae.  1028. 

An  averment  that  "there  la  now  dne  and 
owing  to  the  plaintiff"  a  apeeifled  sum  is  hot 
the  averment  of  a  conclusion  of  law,  and  not 
of  faet,  and  is  not  the  equivalent  of  an  aver- 
ment of  nonpayment. — Byan  T.  Holliday,  110 
Cal.  385,  42  Pae.  891. 

A  complaint  to  foreclose  a  mortgage  set- 
ting  out  the  note  and  mortgage,  showing  on 
tbelr  face  that  the  principal  was  due  and 
payable  two  yean  before  commencement  of 
the  action,  averring  that  no  part  of  the  prin- 
cipal mentioned  in  the  note  and  mortgage  haa 
been  paid,  and  that  tbe  principal  sum  is  un- 
paid, and  is  owing  by  defendant  to  plaintiff, 
sniBciently  shows  that  the  princinal  sum  of 
the  note  was  dne. — Lnddy  t.  Pavaovich,  137 
Cal.  284,  70  Pae.  177, 

Where  the  flnt  pledgee  «■  bolder  of  tlie 
note  and  mortgage,  has  exercised  an  option 


given  in  the  mortgage  to  declare  tbe  princi- 
pal sum  due  for  nonpajtment  of  interest,  the 
exercise  thereof  innrea  to  the  benellt  of  tbe 
second  pledgee  of  the  note  and  mortgage  an 
plaintifF,  and  an  allegation  made  in  the  com- 
plaint tbat  such  option  has  been  exercised 
by  tho  first  riedgee,  as  bolder,  entitles  the 
plaintiif  to  claim  such  option  by  sning  to 
foreclose  tbe  mortgage.^ — Patten  v.  Pepper 
Hotel  Co.,  1S3  Cal.  400,  96  Pae.  296. 

§223.    ntla    or   ilgbt   Of    jfitJOatm   to 

mortgng*. 
Particulars  of  subsequent  purchase  of  mort- 
gage  need  not  be   set  forth   in  complaint  in 
foreclosure.— Mitchell  v.  Steelman,  8  CaL  363, 
369. 

A  mortgagee  assigned  tbe  notes  and  mort* 
gage,  and  aotborized  the  assigneea  to  col- 
lect the  mortgage  debt,  and  provided  that 
tbey  should  hold  tbe  proeeodt  in  trnst.  Held, 
tliat  it  was  not  necessary  for  the  assignees 
to  set  up  in  their  complaint  to  foreclose  tbe 
mo'rtgage  tbe  f^cts  creating  the  trust  in  or- 
der to  sue  in  tbeir  own  names.  Judgment,  S 
Cal.  Unrep.  475,  81  Pae.  B18,  modified.— Cor- 
telyou  T.  Jones,  132  CaL  131,  61  Pae.  110. 


Where  the  complaint  avera  that  on  tbe 
failure  of  the  defendants  to  pay  the  inatall- 
ment  of  interest  when  it  became  dne,  by  tbe 
terms  of  tbe  note  the  ijaintiffe  electad  to 
declare,  and  did  aeelare,  the  principal  som 
and  the  interest  thereon  due  and  payable,  it 
is  a  BulBeieDt  averment  of  eleetion  at  the  tine 
the  interest  became  dne. — fletcher  v.  Denai- 
■on,  101  CaL  892,  39  Pae.  S68. 

In  an  action  to  foreclose  such  a  note  and 
mortgage,  aj)  allegation  in  the  complaint,  in 
the  present  tense,  that  tbe  plaintiff  "electa  to 
declare  the  whole  of  the  principal  and  inter- 
est tbereon  now  dne  and  payable,"  moat  be 
eonstcned  to  refer  to  an  election  made  at  the 
time  of  tbe  complaint,  and  evidence  of  a 
prior  election  and  a  finding  tbereon  were  oot- 
side  of  tbe  issuei  and  should  not  be  eoniid- 
ered. — Trinity  County  Bank  v.  Haas,  151  CaL 
553,  Bl  Pae.  383. 


{225.    Intanat  of  defsndaatsi 

In  a  bill  to  foreclose,  for  the  pnrpose  of 
joining,  aa  defendant,  one  who  claims  an  in- 

terest  in  tbe  property,  a  slight  allegation  is 
sufficient  to  show  such  interest. — ^Mitchell  v, 
Steelman,  8  Cal.  363. 

Where  a  mortgage  was  given  by  a  corpora, 
tjon  to  trostees  for  the  benefit  of  ancb  per- 
sons as  should  fnmiab  materials  for  the  con- 
struction of  tbe  works  of  tbe  corporatioB,  a 
bill  by  one  materialman,  averring  tbat  no 
other  person  was  interested  as  mortgagee, 
was  good  on  its  faee,— Tyler  v.  Treka  Water 
Co.,  14  CaL  2U. 
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Where  other  partieg  betides  the  mortgagor 
are  made  defendants  in  a  suit  to  foreclose 
a  mortgage,  on  the  ground  that  they  have  or 
claim  to  have  an  interest  in  the  mortgaged 
property,   a   general   aUegation  in   the   com- 

glaint   that   such   parties   have  or   claim   to 
ave  some  interest  in  the  property  is  suiR- 
eient.— Poett  ▼.  Stearns,  28  Cal.  226. 

In  foreclosure  against  an  assignee  of  the 
mortgagor,  an  averment  that  defendant  took 
the  land  subject  to  the  mortgage  is  but  a 
conclusion  of  law,  and  need  not  be  traversed. 
Wormouth  v.  Hatch,  38  Gal.  121. 

In  an  action  to  foreclose  a  mortgage,  where 
the  notes  and  mortgage  set  out  in  the  com- 
plaint show  that  they  were  made  to  plaintiif 
as  "trustee  of  the  estate  of  W.,  deceased," 
an  averment  in  the  complaint  that  plaintiff 
sues  as  "trustee  for  the  heirs  at  law  of  W." 
is  immaterial  and  redundant,  and  must  be 
disregarded.— White  ▼.  AUatt,  87  Cal.  245, 
25  Pac.  420. 

An  averment  in  a  complaint  in  an  action 
to  foreclose  a  mortgage,  that  one  of  the  de- 
fendants "has,  or  claims  to  have,  some  inter- 
est or  claim  upon  said  premises,  which  inter- 
est or  claim  is  subsequent  to  and  subject  to 
the  lien  of  the  plaintiff's  mortgage,"  is  suffi- 
cient to  show  that  he  is  a  proper  party  de- 
fendant; and  the  character  of  his  interest 
need  not  be  set  forth,  nor  is  the  averment 
issuable.— Sichler  v.  Look,  98  Cal.  600,  29 
Pac.  220,  223. 

The  averment  in  a  complaint  to  foreclose  a 
mortgage  that  defendant  "had,  or,  claimed 
to  have,  some  interest  in  the  mortgaged 
property,  which  was  subsequent  and  subject 
to  the  lien  of  plaintiff's  mortgage,"  suffi- 
ciently alleges  defendant's  interest. — San 
Francisco  Breweries  ▼.  Schurta,  104  Cal.  420, 
38  Pac.  92. 

A  complaint  in  an  action  to  foreclose  a 
mortgage  which  was  not  executed  by  the  de- 
ceased person  in  which  the  administrator  of 
the  deceased  person  is  made  a  party  defend- 
ant solely  by  reason  of  the  fact  that  subse- 
quently to  the  making  of  the  mortgage  the 
mortgaged  land  was  purchased  by  the  dece- 
dent in  his  lifetime,  and  the  title  thereto 
vested  in  his  estate  at  his  death,  subject  to 
the  mortgage  lien,  need  not  aver  either  a 
presentation  of  a  claim  against  the  estate  of 
the  decedent,  or  an  express  waiver  of  any 
recourse  against  his  general  estate. — Byan  v. 
Holliday,  110  Cal.  385,  42  Pac.  891. 

An  allegation  in  a  complaint  to  foreclose 
a  mortgage,  setting  up  that  one  of  the  de- 
fendants had  or  claimed  to  have  "some  right, 
title,  interest  or  estate  in  and  to  said  mort- 
gaged lands,''  which  was  subject  to  the  lien 
of  said  mortgage,  is  not  an  admission  that 
such  defendant  had  an  interest  in  the  land. 
Foster  v.  Bowles,  138  Cal.  449,  71  Pac.  495. 

In  an  action  to  foreclose  a  mortgage,  an 
allegation  that  the  defendants  other  than  the 
mortgagor  "had  or  claimed  some  interest  in 


or  claim  to  the  mortgaged  premises,  but  that 
the  same  was  subsequent  and  subject  to  the 
plaintiff's  mortgage,"  is  sufficient  to  show 
that  said  defendants  were  proper  parties.—* 
Wardlow  ▼.  Middletoa,  156  Cal.  585,  105  Pae. 
738. 


S226. 


Attorneys'  f eei» 


In  foreclosing  a  mortgage  containing  a 
stipulation  that  the  mortgagee  should  be  en- 
titled to  all  costs,  including  counsel  fees,  not 
exceeding  five  per  cent  of  the  amount  due.  it 
is  not  necessary  to  aver  in  the  complaint  tnat 
five  per  cent  was  a  reasonable  counsel  fee,  as 
the  counsel  fees  thus  stipulated  to  be  paid 
were  not  the  cause  of  action,  but,  like  costs, 
a  mere  incident  to  it,  and  might  be  fixed  by 
the  court  at  its  discretion,  not  exceeding  the 
five  per  cent. — Carriere  ▼.  Minturnj  5  Cal. 
435. 

Counsel  fees  stipulated  for  in  mortgage 
are  not  part  of  cause  of  action,  and  no  aver- 
ment as  to  them  is  necessary. — White  v. 
Allatt,  87  Cal.  245,  248,  25  Pac.  420. 

In  a  suit  to  foreclose  a  mortgage  stipulat- 
ing for  the  payment  of  a  reasonable  attor- 
ney's fee,  it  IS  unnecessary  to  aver  that  the 
fee  claimed  is  reasonable. — ^McNamara  v. 
Oakland  Building  etc.  Assn.,  131  Cal.  336, 
63  Pac.  670. 

A  complaint  in  an  action  to  foreclose  a 
mortgage  need  not  allege  nonpajrment  by  de- 
fendant of  the  attorney's  fee,  which,  at  the 
time  of  fiiling  the  complaint,  had  neither  been 
earned  in  full  nor  fixed  by  the  court. — Damon 
V.  Quinn,  143  Cal.  75,  76  Pac.  818. 

Under  Code  of  Civil  Procedure,  section 
726,  providing  that  the  court  is  to  determine 
the  reasonable  amount  of  attorneys'  fees, 
within  the  limits  of  the  contract  contained 
in  a  mortgage,  it  is  unnecessary  for  the  com- 
plaint, in  an  action  to  foreclose  a  mortgage, 
to  allege  what  sum  would  be  a  reasonable 
attorney's  fee. — Damon  v.  Quinn,  148  Cal.  75, 
76  Pac.  818. 

§227.    Prajttr  for  relM. 

• 

On  a  mortgage  by  husband  and  wife  to 
secure  the  husband's  note,  a  bill  to  foreclose, 
praying  judgment  against  the  hufsband  on 
the  note,  and  a  decree  of  sale  against  both, 
is  proper. — BoUins  v.  Forbes,  10  Cal.  299. 

A  complaint  in  foreclosure  is  not  demur- 
rable because  it  prays  to  hold  a  subsequent 
purchaser  as  a  trustee. — De  Leon  v.  Higuera, 
15  Cal.  483. 

Where  a  complaint  in  an  action  to  fore- 
close a  mortgage  against  property  of  a  de- 
ceased mortgagor  expressly  waives  all  re- 
course against  any  other  property  of  the  es- 
tate, the  fact  that  the  pifayer  for  relief  asks 
for  "the  amount  due  upon  the  said  note  and 
mortgage,"  and  for  costs  "and  counsel  fees," 
and  "that  a  receiver  be  appointed  to  taka 
charge  of  the  real  wtmte  until  the  same  bo 
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cold,  *nd  eolleet  tha  lent*  »nd  liold  the  net 
income  therBfrom,  to  be  applied  to  the  pay- 
ment of  Any  deflciani^}'  whicb  mmj  Tem&m 
dne  to  the  plaintiS  after  laid  a&le,"  doeg  not 
dsBtioy  the  effeet  of  the  ezpreas  waiver. — 
Hibemia  Saving!  etc.  Society  v.  Waeken- 
nuder,  99  Cal.  603,  34  Pae.  219. 

Connael  feea  cannot  be  recovered  nnleta 
HteeiflcsUy  denundod  in  prayer. — Brooke  v. 
Forrington,  117  Cal.  219,  221,  222,  48  Pae. 
1073. 

Belief  granted  to  plaintiff  In  foreeloinre 
on  default  of  defendant  cannot  exceed  that 
asked  in  the  prayer  .^Brooks  v.  Porrington, 
IIT  Csl.  219,  221,  ti  Pae.  1073. 


the  formnia  tbat  defendant*  "be  barred  and 
foreclosed  of  all  eqaity  of  redemption"  i« 
■nrpluaage,  whi<^  doea  not  vitiate  the  judg- 
ment and  ia  not  condnaive  ai  to  the  natnre 
of  the  action. — Curtin  v.  Erohn,  4  Cal.  App. 
131,  87  Pac.  243. 

3S2S.    Flaft,  Minnr  ot  tOAtntt  at  dtfaoM. 
Defenie   of   novation.     See   Xonrtlon,  g  4. 
Want    of    conaideration    ai    a   defenae.     See 

ante,  !  IL 

Particnlara  of  claim  adverse  to  mortgage 
lien  mnat  be  diacloaad  by  anawer. — Uitchell 
T.  Steelman,  8  CaL  363,  3S9. 

On  a  foreeloBDre  bill  it  ia  no  defense  that 
part  ot  the  title  alleged  in  plaintiff  ia  in 
a  eodefendant,  where  the  latter  has  filed 
a  diaelaimer. — Perre  v.  Caatro,  14  Cal.  S19, 
76  Am.  Dee.  444. 

lo  a  fared  0  in  re  agalnat  defendants,  to 
whom  the  mortgaged  property  has  paaaed 
through  convejancea  from  the  mortgagor, 
averments  that  defendants  paid  interest  for 
a  time  to  plaintiff  on  the  note,  and  that  they 
have  alwaya  admitted  their  liability  to  pay 
it,  and  that  defend anta  indoraed  the  pay- 
ments of  interest  on  the  note  and  took  re- 
ceipts therefor,  and  made  entries  in  their 
books  of  aneh  payments,  are  averawnts  of 
evidence,  and  not  of  fact,  and  need  not  be 
traversed. — Mormoatb  v.  Hatch,  33  Cal.  121. 

Answer  pleading  a  homestead,  without 
averring  priority  to  mortgage  lien,  or  deny- 
ing that  it  is  tubaeqnent,  ia  frivolous. — Mont- 
gomery T.  Uerril,  62  Cal.  385,  3SS. 

Where  the  answer  in  the  foreeloanre  suit 
sets  up  the  facts  showing  that  a  portion  of 
the  land  sold  was  taken  up  under  the  home- 
stead act,  it  ahowa  illegality  of  consideration 
of  the  mortgage  given  for  the  nnpaid  pur- 
chase money,  and  it  ia  not  necessary  to  aver 
the  mere  eonclnaion  of  law  that  the  conaid- 
eration was  illegal. — Moffatt  v.  Bnlson,  90 
Cal.  106,  31  Am.  St.  Bep.  192,  80  Psc.  1022. 

In  an  action  to  foreclose  a  mortgage,  de- 
fendant, if  he  daima  that  the  land  oas  been 
emnei^ed  from  liability  for  &  debt   men- 


tioned in  the  instmment,  must  plead  the  facts 
exonerating  it. — Bamhart  v.  Edwards,  5  Cal. 
Unrep.  S5S,  47  Pae.  251. 

Where  a  eomplaint  in  an  action  to  fore- 
elose  a  mortgage  alleged  that  no  part  of  the 
sum  secured  had  been  paid,  except  certain 
intereat  and  a  farther  aum  set  out,  an  answer 
by  which  defendanta  "deny  that  no  part  of 
the  principal  aum  mentioned  in  said  promia- 
aory  note  has  been  paid,  and  deny  that  th« 
whole  of  said  principal  and  interMt  has  not 
been  paid,"  is  inanfScient  to  require  proof  of 
nonpayment  by  plaintiff. — Westbay  v.  Oray, 
lia  Cal.  860,  43  Pae.  SOO. 

One    elaiming    to    1 
mnat  plead  facts  ease 
CouD^  Bank  v.  Fox,  119  Cal.  €1,  64,  SI  Pae 
11. 

An  allegation,  in  an  answer  to  a  mortgage 
foreeloeure  suit,  that  the  mortgage  wag  an- 
nulled by  a  subaequent  mortgage  between  the 
parties,  ia  to  be  construed  as  an  allegation 
that  there  was  a  novation  of  the  new  mort- 
gage for  the  old. — Kyle  v.  Hamilton,  0  CaL 
Unrep.  893,  68  Fac.  4S4. 


and  interest,  admit  the  same, 
and  no  evidence  in  support  tliereof  need  be 
offered  by  the  plaintiff,  and  no  flndinga  there- 
on need  be  made,  or  if  made  in  accordance 
with  the  allegation  without  evidence,  could 
neither  add  to  nor  detract  from  the  force  of 
the  admission.  Such  a  finding,  and  an  eqniv- 
alent  recital  in  the  decree,  are  anrpl usage, 
and  are  not  only  not  condualve  on  the  de. 
fend  anta,  but  are  not  competent  evidence 
against  them  in  any  other  action. — Wardlow 
V.  Uiddletou,  156  Cal.  585,  105  Pae  738. 


f  azSkk    Plwdlii«  caaeaUatlon  by  «Btt. 

In  an  action  to  foreclose  a  mortgage  aa- 
signed  to  plaintiff  to  indemnify  it  against 
liability  on  a  bond  to  stay  execution  against 
the  defendant,  pending  an  appeal  by  it,  the 
judgment  upon  which  was  affirmed,  a  jndg- 
ment  rendered  in  another  action,  pending 
such  appeal,  in  favor  of  defendant  canceling 
such  mortgage  as  against  plaintiff's  assignor 
and  the  original  payees,  to  which  plaintiff 
waa  not  a  party,  and  of  which  he  had  no 
notice,  and  by  which  he  is  not  bound,  caDnet 
be  pleaded  in  bar  to  the  foreclosure,  and 
such  plea  was  properly  stricken  out  as  eoe- 
stituting  no  defense  tnereto. — Aetna  Indem- 
nity Co.  V.  Altadena  Uin.  &  Invest.  Co  II 
Cal.  App.   165,  104  Pae.  470. 

The  judgment,  though  no  defense  to  the 
action,  was  properly  admitted,  in  the  inter 
est  of  JDstlce  and  equity,  to  establish  the 
right  of  defendant,  as  against  plaintilTB  as- 
iiffnoT,  to  all  the  surplus  proceeds  of  the 
sale  nnder  the  foreclosure,  after  plaintiff  ii 
indemnified    therefrom  for  tbs  lom  on  Us 
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bond. — Aetna  IndemnitT  Co.  ▼.  Altadena  Min. 
A  InvoBt.  Co.,  11  Cal.  App.  165,  104  Pac.  470. 

The  plaintiff  is  not  bound  by  any  recitals 
in  the  judgment,  and  the  court  could  prop- 
erly make  findings  to  the  contrary  to  sustain 
the  foreclosure. — Aetna  Indemnity  Co.  v. 
Altadena  Min.  ft  Invest.  Co.,  11  Cal.  App. 
165,  104  Pac.  470. 

Although  the  judgment  vacating  the  mort- 
gage did  not  bind  the  plaintiff,  yet  the  cir- 
cumstances appearing  upon  its  face  indicating 
that  it  was  rendered  by  eonsent  of  all  the 
parties  to  the  action  offered  ground  of  sus- 
picion that  it  was  coUusively  procured  for 
the  purpose  of  defeating  the  plaintiff's  in- 
demnity against  loss. — Aetna  Indemnity  Co. 
V.  Altadena  Min.  ft  Invest.  Co.,  11  Cal.  App. 
165,    104   Pac.   470. 

S229.    Oro8t-biU  or  crow^onqklaliit. 

Husband  and  wife  may  file  a  cross-bill  in 
foreclosure  suit  to  try  homestead  right. — 
Cook  V.  Klink,  8  Cal.  847. 

Cross-complaint  to  quiet  title  is  not  a 
proper  proceeding  in  foreclosure,  and  should 
be  dismissed. — Odell  v.  Wilson,  63  Cal.  159. 

In  an  action  to  foreclose  a  mortgage, 
where  a  subsequent  mortgagee  deems  that 
his  mortgage  is  inferior  or  subject  to  the 
lien  of  the  prior  mortgage,  and  for  further 
answer  sets  out  his  mortgage  and  prays  for 
a  foreclosure  of  it,  such  further  answer, 
though  afiirmative  in  form,  is,  in  fact,  a 
cross-complaint,  and  the  court  may  treat  it 
as  such  in  its  findings. — Wittenbrock  v. 
Parker,  102  Cal.  93,  41  Am.  St.  Bep.  172,  24 
L.  B.  A.  197,  36  Pac.  374. 

Cross-complaint  alleging  that  the  plain- 
tiff agreed  to  loan  mortgagor  certain  amount 
but  refused  to  do  so,  but  only  loaned  part  of 
it,  and  praying  judgment  for  remainder  dae 
on  loan,  states  cause  of  action. — Savings 
Bank  etc.  v.  Asbury,  117  Cal.  96,  101-104,  48 
Pac.   1081. 

To  maintain  a  eross^complaint,  seeking 
to  recover  of  the  mortgagee  an  unpaid  por- 
tion agreed  upon  as  the  consideration  for  the 
mortgage,  and  mortgagors  are  not  required 
to  tender  the  plaintiff  the  interest  on  the 
amount  they  had  received. — Savings  Bank 
etc.  v.  Asbury,  117  Cal.  96,  48  Pac.  1081. 

In  an  action  for  foreclosure  of  mortgages 
it  is  error  to  strike  from  the  cross-com- 
plaint of  defendant  allegations  asking  an  ad- 
judication of  his  rights  under  mortgages  not 
included  in  plainti^s  cause  of  action,  since, 
although  not  properly  adjudicated  in  the 
same  action,  other  provision  might  be  made 
for  them  in  the  decree  saving  from  the  effect 
of  the  sale  under  plaintiff's  foreclosure  any 
further  liens  defendant  might  have.— Stock- 
ton Savings  etc.  Soc.  v.  Harrold,  127  Cal. 
612,  60  Pac.  165. 

A  finding  in  foreclosure  that  the  allega- 
tions of  a  cross-complaint  were  true  is  suffi- 


cient to  establish  ownership  of  the  note, 
where  such  cross-complaint  contained  no  al- 
legation as  to  ownership. — Lawrence  v.  John- 
son, 131  Cal.  175,  63  Pac.  176. 

Where,  in  a  foreclosure  proceeding,  one 
of  the  defendants  filed  a  cross-complaint  set- 
ting up  a  prior  lien  for  assessments,  though 
not  containing  a  sufficient  cause  of  action, 
and  not  served  on  all  the  parties,  the  court 
acquired  jurisdiction  to  adjudicate  as  to  this 
lien,  since  the  parties  were  already  in  court, 
and  the  allegation  of  the  cross-complaint  of 
the  existence  of  the  lien  for  assessment  and 
the  prayer  for  general  relief  was  sufficient  to 
identify  the  subject  of  the  action. — ^Vaa 
Loben  Sels  v.  Bunnell,  131  Cal.  489,  63  Pac. 
773. 

In  an  action  to  foreclose  a  mortgage  upon 
an  undivided  half  interest  in  land,  a  prior 
mortgagee  made  defendant,  who  holds  a 
mortgage  upon  the  entire  premises,  has  the 
right  upon  cross- complaint  to  foreclose  such 
mortgage  upon  the  whole  property,  and  to 
bring  in  as  parties  the  owner  of  the  other 
undivided  half  interest  and  a  subsequent 
mortgagee  thereof,  and  a  decree  in  favor  of 
the  cross-complainant  foreclosing  the  equity 
of  redemption  of  such  subsequent  mortgagee 
of  the  other  undivided  interest  is  eonelnsive 
upon  him;  and  he  cannot  maintain  an  action 
to  have  the  decree  declared  void  for  want 
of  jurisdiction,  and  to  redeem  from  such 
prior  mortgage. — Newhall  v.  Bank  of  Liver- 
more,  136  Cal.  533,  69  Pac.  248. 

In  suit  to  foreclose  mortgage,  denial  of 
allegation  of  second  mortgagee  as  cross- 
complainant  held  not  denial  of  certain  claim- 
ant's ownership  or  claim  of  ownership,  but 
denial  of  discovery,  so  that,  without  more, 
there  was  nothing  requiring  claimant  to 
allege  his  intention  to  keep  his  first  mortgage 
alive.— Anglo-Califomian  Bank  ▼.  Field,  146 
Cal.  644,  80  Pac.  1080. 

A  simple  contract  debt  due  from  a  mort- 

fagee  to  the  mortgagor  is  not  such  a  cross- 
emacd,  within  the  meaning  of  section  440 
of  the  Code  of  Civil  Procedure,  as  to  have 
it  operate  as  a  compensation  pro  tanto  of 
the  mortgage  indebtedness.  Such  indebted- 
nesses cannot  be  mutually  compensated  under 
that  section. — Moore  v.  Gould,  151  Cal.  723, 
91  Pac.  616. 

A  proceeding  under  a  cross-complaint  to 
foreclose  a  mortgage  is  an  affirmative  pro- 
ceeding to  collect  the  debt  secured  by  tfie 
mortgage,  and  where  the  debt  is  outlawed 
and  tilie  statute  is  pleaded,  no  decree  of  fore- 
closure should  be  entered,  though  the  cross- 
complaint  is  in  an  action  to  quiet  title  against 
the  mortgagee. — Marshutz  v.  Seltzor,  5  Cal. 
App.  140,  89  Pac.  877. 
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Decree  cannot  be  entered  foreclosing  lien 
of  subsequent  mortgage  unless  answer  is 
served  on  oodefendants  affected. — Hibemia 
Sav.  etc.  Soc.  t.  Fella,  64  CaL  598. 


clDcnre  nit  praying  tor  for«eioaiire  of  bia 
mortgage  ii  erou-eomplajnt  and  must  be 
aerred  on  mortgagor  though  he  faila  to  an- 
aw«r.— Whita  t.  Fstton,  87  CaL  151-1&8,  SS 
Pac  270. 

S  231.    Dmnitw. 

When  the  eomplalnt  1b  an  action  to  fore- 
alose  a  mortgage  haa  a  copj  of  the  moitgaga 
annexed  aa  an  exhibit,  to  which  it  relates, 
and  it  alio  attempt*  to  hold  a  anbaeqaent 
pnrchaier  of  mortgaged  land  aa  s  traitee  of 
the  mortgagar,  en  se count  of  frand  in  the 
pnrehaae,  sneh  defect  cannot  be  reached  bj* 
demnrrer. — De  Leon  t.  Higaera,  IS  Cal.  4S3. 

Demurrei  to  a  complaint  in  foreloinre  ie 
not  a  proper  way  to  teat  whether  the  prop- 
erty set  out  aa  the  mortgaged  property  ia 
infflciently  deaoribed,  ainee  the  decree  in 
foreclosure  gives  the  plaintiff  only  what  the 
mortgage  calla  for.  When,  aiter  the  fore- 
closure, the  mortgagee  takes  possesiion,  his 
right  to  the  partienlsT  property  can  be  tested 
by  brii^ing  an  action  against  him. — Codding- 
ton  y.  Hopkina,  1  Cal.  Un  ep  199 

To   uphold   a   demur         t  rarl  int   i 


fore 


(ie- 


BCription  of  the  premi  m 

the  description   is  so       ru     th   t  part  of 

the  latid  may  be   local  d   b         f  Co  it. 

Coddington  t.  Ilnpkia      1  M    U       p    1S9. 

Where  a  complaint  in  foreelosuTe  shows 
that  plaictilT  baa  a  i^auae  of  nction,  and  tlint 
he  is  entitled  to  some  relief,  the  question  as 
to  what  kind  or  how  much  relief  shall  be 
granted  to  him  rsnnot  be  made  by  demurrer. 
Poctt  V.  Stearns,  28  Cal.  220. 

The  fact  that  the  complsint  claimE  com- 
pound interest  after  the  date  of  the  alleged 
election  does  not  make  the  complaint  liable 
tn  assault  upon  general  or  special  demurrer, 
and  is  immaterial,  if  in  fact  judgment  was 
not  rendered  for  such  compound  interest. — 
Fletcher  v.  Dennison,  101  Cal.  29E,  35  Pac. 
S68. 

Where  a  complaint  for  the  foreclosure  of 
a  mortgage  shnws  with  reasonable  certainty 
that,  at  the  time  the  mortgage  was  given, 
the  debt  recited  was  already  due  and  un- 
paid, an  objection  to  the  romplaint  that  it 
does  not  allege  rion|iayment  of  the  sum  de- 
manded is  not  tenable.— Chaffee  t,  Browne, 
109  Cal.  211,  41  Pac.  1028. 

In  an  action  to  set  aside  a  judgment  for 
the  foreclosure  of  a  mortgage  on  land,  the 
failure  of  the  complaint  to  specifically  al- 
lege the  date  of  the  judgment  or  of  the 
court  in  which  it  was  rendered  cannot  be 
taken  advantage  of  on  general  demnrrer.  It 
will  be  presumed  that  the  judgment  was  ren- 
dered bv  the  superior  court  of  the  county 
where  the  mortgaged  propelty  was  situated. 
Fiood  V.  Templeton,  152  Cal.  148,  13  L.  B.  A. 
(N.   8.)   579,  92  Pac.  78. 

Ii 
quel 


allege  wera  exeented  long  prior  to  the  eoni' 
plain  ant's  mortgage,  constitute  a  lien  en 
charge  apon  the  mortoaged  property  or  any 
portion  thereof,  and,  if  ao,  whether  it  ia  eon- 
tinning  In  ita  nature,  can  beat  be  determined 
after  the  proof  is  taken  and  the  cause  ia  aob- 
mitted  upon  ita  merits,  and  hence  will  not 
be  considered  npon  demnrrer, — SsTinga  Is 
Trust  Co.  T.  Bear  Talley  Lrr.  Co.,  112  Fed. 


§232. 
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lOal  plea 


When,  In  the  forecloiore  of  a  mortgnge, 
it  appears  that  tbe  certiflcate  of  acknowledg- 
ment of  the  inatrament  is  defeetire,  but 
thnt  the  acknowledgment  was  properly  made, 
plaintiff  don  Id  be  permitted  to  amend,  with 
a  prayer  for  the  reformation  of  the  cer- 
tificate.— Hntchinaon  t.  Ainaworth,  63  Cal. 
2S6. 

Ia  an  action  to  foreclose  a  mortgage,  a 
proposed  amended  an  awe  r  and  cross -com- 
plaint setting  up  an  assignment  to  pfaistiff 
of  an  insurance  policy  on  the  mortgaged 
premises,  and  a  loss  by  fire,  and  alleging  that 
defendants  had  maJe  pV'iol  of  ]n5!i.  and  had 

requs'sled  plaintiff  to  collect  i.i.-  insurance 
to  be  applied  on  the  mortgage  note,  which 
plnintiS  had  refused  to  do,  and  that  there 
was  a  coDspiracj' between  plaintiff  and  the 
icburance  company,  does  not  state  any  de- 
fcnf^e  to  the  action,  nor  any  cause  of  action 
by  way  of  cross-complaint,  that  can  be  liti- 
gated in  the  foreclosure  sait;  but  tbe  cod- 
troTcrsy  between  the  parties  must  be  deter- 
mined in  another  action,  and  it  is  not  error 
to  refuse  leave  to  file  the  proposed  amended 
plea  dingfl.— Savings  Bank  of  St.  Helena  v. 
Middlekauff,  113  Cal.  463,  *5  Pac.  840. 

An  answer  in  a  foreclosure  action  ad- 
mitted the  due  execution  and  acknowledg- 
ment of  the  mortgage,  and  on  the  trial  evi- 
dence of  the  invalidity  of  tbe  acknowledg- 
ment was  received  without  objection.  De- 
fendant then  aaked  leave  to  amend  so  as  to 
deny  the  proper  acknowledgment,  which  was 
denied.  Held,  not  an  abui;a  of  discretion, 
under  Code  of  Civil  Procedure,  section  473, 
permitting  the  allowance  of  amendments  in 
furtherance  of  justice. — Bank  of  Woodland 
V.  Heron,  122  Cal.  107,  54  Pac.  537. 

The  allegations  of  a  verified  complaiit 
as  to  the  execution,  acknowledgment,  and 
recordation  of  a  mortgage  sought  to  be  fore- 
cloaed,  having  been  admitted  in  the  verified 
answ.r  and  crosE-complaint,  it  is  proper  for 
the  court  to  disallow  an  amendment  proposed 
at  the  trial  to  denv  the  acknowledgment  and 
recordation  in  order  to  sustain  a  technical 
and  inequitable  defense  against  the  aocnriiy 
of  the  mortgage,  in  support  of  a  homestead 
claim  filed  during  the  trial,  by  proof  that  the 
mortgage  was  acknowledged  before  a  notaiy 
who  was  a  stockholder  in  the  bank  which  was 
the  mortgagee.  Whether  such  proposed  de- 
fense would  be  legallv  sufiScient  is  not  de- 
cided-—Bank  of  Woodland  t.  Heron,  121  CaL 
107,  54  Pac.  987, 
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A  grantee  of  the  mortgagor,  who  has 
appeared  and  answered,  cannot  object  that 
he  is  not  a  party  to  the  action,  beeaase  he 
was  sued  and  served  by  a  fictitious  name, 
and  the  complaint  was  not  amended  to  in- 
sert his  tme  name,  where  it  appears  that 
the  court  made  an  order  directing  that  his 
true  name  be  inserted  in  the  Complaint  in 
place  of  the  fictitious  name.  That  order 
was  in  itself  a  sufficient  amendment^  and  a 
finding  that  the  co«rt  by  said  order  inserted 
the  true  name  in  the  complaint,  and  a  re- 
cital in  the  decree  to  the  same  eifect,  are 
correct. — ^Hoffman  y.  Keeton,  132  GaL  195, 
64  Pae.  264. 

The  court  did  not  abuse  its  discretion  in 
refusing  to  permit  an  amended  answer  to  be 
filed  more  tnan  four  years  after  issue  ioined, 
so  as  to  plead  a  novation  of  the  indebted- 
ness on  the  note  ana  mortjB^ge,  which  was 
barred  by  the  statute  of  limitation  as  against 
a  subsequent  lienholder,  and  thus  defeat  the 
plaintiff's  mortgage  and  unjustly  assert 
priority  of  defendant's  lien  thereto. — ^Wells, 
Fargo  k  Co.  y.  McCarthy^  5  GaL  App.  301, 
90  Pac.  203. 


§233.    Imiim,  proof  and  Tarlaiiee. 

In  an  action  to  foreclose  a  mortgage, 
where  amendments  to  the  complaint  are  filed 
alleging  the  execution  of  the  mortgage,  and 
it  is  stipulated  that  the  amended  answer  shall 
be  deemed  a  special  denial  and  traverse  of 
the  amendments  to  the  complaint  the  same 
as  if  a  new  and  additional  answer  had  been 
made,  etc.,  denying  the  same  specifically  as 
required  by  law,  the  execution  of  the  mort- 
gage is  put  in  issue. — Alta  Silver  Min.  Co.  ▼. 
Alto  Plaeer  Min.  Co.,  78  CaL  629,  21  Pae. 
873. 

la  an  action  for  the  foreclosure  of  a 
mortgage,  where  the  plaintiff  sues  simj^ly  as 
a  trustee,  without  naming  the  cestui  que 
trust  named  in  the  note  and  mortgage,  an 
answer  alleging  that  the  defendants  have  no 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  plaintiff  was  trustee 
for  the  party  named  in  the  note  and  mort- 
gage, or  as  to  how  or  when  any  trust  was 
created,  or  as  to  the  nature  of  the  trust  if 
created,  but  failing  to  deny  the  making, 
execution  and  delivery  of  the  note  and 
mortgage,  raises  no  material  issue,  and  the 
plaintiff  is  entitled  to  judgment  upon  the 
pleadings.^Scott  y.  Sells,  88  Cal.  599,  26  Pac. 
350. 

A  husband  and  his  wife  executed  mort- 
gages on  the  latter's  separate  estate.  The 
wife  died  before  the  husband  and  L.  was 
appointed  administrator  of  both  estates.  The 
mortgages  were  assigned  by  the  mortgagee 
to  plaintiff,  who  brought  a  suit  to  foreclose 
against  L.  and  one  X,  who  claimed  an  in- 
terest in  the  property  as  purchaser  at  a  sale 
under  execution  against  tne  husband  of  the 
share  inherited  by  him  from  his  wife.  At 
the  trial  J.  showed  that  the  assignment  from 
the  mortgagee  to  plaintiff  was  made  at  the 


instonce  of  L.,  who  furnished  the  money 
therefor,  and  claimed  that,  under  Code  of 
Civil  Procedure,  section  1617,  forbidding  an 
administrator  to  purchase  a  claim  against 
the  estate  he  represents,  the  effect  of  the 
transaction  was  to  satisfy  the  mortgage. 
Held,  that  the  defense,  even  if  good,  was  not 
available  to  J.,  in  the  absence  of  an  allega- 
tion in  reference  thereto  in  his  answer. — 
Burnett  v.  Lyford,  93  CaL  114,  28  Pac.  855. 

A  mortgage,  and  note  secured  by  it,  exe- 
cuted by  the  husband  alone,  and  in  which 
the  wife  has  no  interest,  will  not  support  a 
judgment  against  the  husband  and  wife 
jointly. — Hibemia  Savings  etc.  Soc.  v. 
Clarke,  110  CaL  27,  42  Pac.  425. 

Whether  it  was  the  real  purpose  of  the 
instrument  to  secure  the  residue  of  the  in- 
debtedness of  plaintiff  to  defendant,  as  al- 
leged, or  whether  its  object  was  to  establish 
the  relation  merely  of  vendor  and  purchaser, 
is  a  question  of  fact,  which  the  plaintiff  is 
entitled  to  have  tried  as  an  issue  of  fact 
upon  answer. — ^Peninsular  Trading  etc.  Co. 
▼.  Pacific  Steam  W.  Co.,  123  Cal.  689,  56 
Pac.  604. 

Under  Code  of  Civil  Procedure,  section 
580,  which  provides  that  in  actions  where 
there  is  no  answer  the  relief  granted  shall 
not  exceed  that  which  plaintiff  demanded  in 
his  complaint,  an  allegation,  in  a  complaiht 
in  an  action  to  foreclose  a  mortgage  on  real 
estate  and  certain  shares  of  stock,  that  the 
trustee  should  be  directed  to  deliver  to  the 
clerk  of  the  court  the  shares  of  stock,  so  as 
to  be  subject  to  the  further  order  of  the 
court,  warrants  a  decree  directing  the  trustee 
to  deliver  such  stock  into  court,  though  the 
prayer  of  the  complaint  said  nothine  about 
the  stock,  but  prayed  such  relief  as  the  court 
might  deem  plaintiff  entitled  to,  and  no  an- 
swer was  filed. — Securi^  Loan  etc.  Co.  ▼• 
Boston  etc.  Fruit  Co.,  126  Cal.  418,  58  Pac. 
941,  59  Pae.  296. 

Where  to  a  bill  to  foreclose  a  mortgage 
is  attached  a  copy  of  the  mortgage,  which 
contains  a  recitoi  that  it  "draws  eight  per 
cent  net  as  security  for  the  payment  of  a 
promissory  note,  of  which  the  following  is  a 
true  copy,''  whereupon  follow  copies  of  the 
notes  set  out  in  the  complaint,  and  this  is 
not  denied  by  the  answer,  the  title  of  plain- 
tiffs who  are  assignees  of  the  mortgage  only, 
to  the  notes,  is  so  far  admitted  as  to  sus- 
tain a  judgment  in  their  favor  thereon. — 
Cortelyou  y.  Jones,  6  Cal.  Unrep.  475,  61 
Pac.  918. 

Where  the  facts  averred  in  the  cross- 
complaint  are  also  set  forth  in  the  answer 
of  the  same  defendant,  they  constitute  no  de- 
fense to  the  action  of  foreclosure,  and  judg- 
ment is  properly  rendered  for  the  plaintOf 
upon  the  pleadings  foreclosing  the  mortgage 
for  the  amount  found  to  be  due. — Murray  v. 
Etchepare,  129  Cal.  318,  61  Pae.  930. 

Tender  of  interest  subsequent  to  the  exer- 
cise of  the  option  to  declare  the  principal 
sum  due  for  nonpayment  of  interest^  could 


not  aSeet  aneh  exeieiae  or  ruM  ftn7  iisne 
tbeteon. — PfttUn  v,  £>epp«i  Hot«l  Co.,  103 
CkL  460,  M  Fbc.  BIM. 

Where  Um  eompUint  to  forecloM  a  mort- 
gago  allege*  that  certain  d«f«ndaDts  hava 
or  claim  to  bave  •ome  intereit  or  eitate^  in 
the  mortgaged  prenuBes,  but  that  auch  claima 
or  inteiBBti  are  Bubjeet  to  the  lien  of  the 
mortgage,  and  the  def andante  bj  their  an- 
Bwer  merely  deny  that  their  claims  are  aub- 
■eqnent  thereto,  it  is  incumbent  upon  them 
to  ottei  evidence  aa  to  their  priority.  Dpon 
their  failure  ■□  to  do,  tbe^  cannot  on  appeal 
complain  of  a  finding  againet  them. — Baggia 
y.  Palmtag,  ISS  Gal.  797,  103  Pae.  SIS. 

In  ui  action  to  forecloae  a  mortgage, 
where  the  uncontradicted  eridence  for  the 
plaintiff  ahowed  that  leTeral  prior  ezten- 
■iona  of  time  had  been  granted  in  eonaidera- 
tion  of  payment  of  a  higher  rate  of  intereet, 
and  in  the  month  of  September,  another  ex- 
tenaion  of  tina  waa  applied  for  nntil  the 
following  January,  and  granted  conditionally 
on  payment  of  accrued  intere«t  within  one 
we^,  which  waa  not  paid,  a  defense  that  the 
action  waa  prematurely  commenced  in  Oc- 
tober, after  the  lapse  of  auch  week,  and 
that  the  time  waa  extended  to  January,  ia 
wholly  unaapported,  and  the  action  ia  fully 
auatained.— McKelvey  t.  Wagy,  167  Cal.  406, 
108  Pae.  208. 


S2M. 

A  mortgags  ia  a  mere  incident  to  the  debt 
•ecured  by  it;  and  in  order  to  maintain  an 
action  on  the  mortgage,  the  debt  must  be 
irat  proved.— Bennett  v.  Taylor,  S  Cal.  602. 

Under  aection  447  of  the  Code  of  avil 
Procedure,  where  the  complaint  in  an  action 
of  foreeloaure  containa  a  copy  of  the  nota 
and  mortgage  aned  upon,  and  the  anawer  i) 
unverlfled,  the  genuineneaa  and  due  execu- 
tion of  thoae  instrumenta  are  admitted. — 
Waldrip  V.  Black,  74  Cal.  40B,  16  Pae.  226. 

In  an  action  to  foreclose  a  mortgage  for 
nine  hundred  dollars,  it  appeared  that  de- 
fendant appUed  to  D.  Jb  W.,  eomroiseion  mer- 
chants, with  whom  he  had  dealings,  and  to 
whom  be  was  then  largely  indebted,  for  a 
loan  of  one  hundred  and  thirty-three  dollars. 
D.  A  W.,  being  unable  to  fumiab  the  amount, 
applied  to  plaintiff,  to  whom  they  owed 
seven  hundred  dollars.  Raintiff  agreed  to 
advance  it  if  D.  ft  W,  would  give  aeenrity 
for  the  aeven  hundred  dollara.  Defendant 
then  executed  the  note  and  mortgage  for  nine 
hundred  dollara.  Several  witneaaea  testifted 
that  the  note  was  made  np  of  the  one  hun- 
dred and  thirty-three  dollara  for  defendant, 
the  seven  hundred  dotlara  due  from  D.  ft  W. 
to  plaintiff,  and  the  expenses  of  the  tiani- 
aetion.  After  D,  ft  W.  shipped  to  plain- 
tiff goods  worth  more  than  nine  hundred 
dollars,  which  were  credited  by  plaintiff  on 
D.  ft  W.'b  account.  Held,  that  defendant 
naa  merely  a  surety  for  D.  ft  W.,  and  the 
burden  was  on  plaintiff  to  show  that  the  ship- 
raoBta  by  D.  ft  w.  were  not  appUeabla  to  the 


note.— Neylan  t.  Qreea,  82  Cal.  US,  K  Pae. 

48. 

In  a  colt  to  foreclose  a  mortgage  given 
to  a  corporation,  and  b;  it  asaigned  to  plain- 
tiff by  indorsement,  where  the  indorsement 
has  been  introduced  in  evidence  without  ob- 
jection, the  signature  and  corporate  seal  of 
the  corporation  muat  be  aBHomed  to  be  gen- 
uine, and  to  have  been  aSixed  by  pro^r 
authority,  and  cannot  be  objected  to  as  in- 
sufficient by  defeudsut  for  the  ArBt  time  on 
appeal.- Burnett  t.  l.yford,  B3  CaL  114,  28 
Pae.   856. 

In  a  suit  to  forecloae  a  mortgage  against 
the  mortgagor'a  administrator  and  a  third 
person  claiming  an  intoreet  in  the  mortgaged 
property,  brought  by  an  aaaignee  of  the  mort- 
gage, the  introduction  in  evidence  of  the 
asaignment  to  plaintiff  prima  facie  abows 
title  in  him,  and  the  right  to  aue,  and  if 
sucb  third  [WrBon  would  qoeation  aueb  right 
he  should  do  so  by  hia  answer. — Burnett  t. 
Lyford,  93  Cal.  114,  28  Pae.  855. 

A  mortgagee  seeking  to  enforce  a  mort- 
gage which  was  satiBfled  by  mistake,  against 
a  subsequent  mortgage  recorded  after  record 
of  the  satisfaction,  must  allege  and  prove 
actual  notice  of  his  mortgage  lien  to  the 
snbsequent  mortgagee. — Wittenbroek  v.  Par- 
ker, 10!  Cal.  9B,  41  Am.  8t  Bep.  172,  24 
L.  B.  A.  197,  36  Pae.  374. 

Tha  signature   of   an   attorney   to   a   com- 

Elaint  authoriMS  the  presumption  that  ho 
aa  been  employed  by  the  plaintiff  to  prose- 
ente  action,  and  that  the  plaintiff  haa  bo- 
eome  liable  to  pay  him  a  reasonable  fee  for 
bis  services.— Avery  t,  Maode,  112  CaL  665, 
44  Fac.  1020. 

In  an  action  to  foreclose  a  mortgage  exe- 
cuted by  one  since  deceased,  an  avermeat 
that  the  court  set  apart  a  homestead  does 
not  anthoriz*  the  presumption  that  it  had 
been  selected  prior  to  mortgagor's  death,  that 
the  debt  must  be  allowed  by  his  adminis- 
trator.—Browne  V.  Sweet,  127  CaL  338,  SB 
Pae.  774. 

Under  the  elTcumstancea,  the  bmrdea  et 
Bbowing  his  interest  in  the  land  was  on  A. — 
Humboldt  Savings  etc.  Soc.  v.  March,  136 
Ctl.  321,  68  Pae.  963. 

The  burden  was  on  defendant  in  a  suit  to 
foreclose  a  mortgage  to  sustain  the  aUega- 
tion  in  its  answer  setting  up  that  it  had 
obtained  a  judgment  against  the  mortffagor^ 
vendee,  and  that  the  lands  described  in  the 
complaint  were  subject  to  the  lien  thereof. 
Foster  v.  Bowles,  138  Cal.  4*9,  71  Pae.  495. 

Where  it  is  admitted  that  at  the  time  tha 
snit  was  commenced  the  note  was  unpaid,  the 
substituted  plaintiff  made  out  a  prima  facie 
case  by  the  introduction  of  the  asaignment 
of  the  note  and  mortgage  and  the  decree  of 
distribution;  and  tha  burden  of  proving  that 
the  note  had  been  subsequently  paid  was  ra 
a  purchaser  of  the  mortgaged  promises,  who 
had  intervened  in  the  action.— Blinn  Lumber 
Co.  ».  MeArthur,  ISO  Cal.  610,  89  Pae.  436. 
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The  burden  of  proof  was  npon  the  mort- 
gagee to  establish  the  existenee  of  a  lien  in 
favor  of  the  lamber  company  at  the  date  of 
the  payment;  and  where  it  was  not  shown 
when  or  by  whom  the  lumber  was  purchased) 
or  when  the  house  was  completed,  or  whether 
any  steps  had  been  taken  or  contemplated 
by  the  lumber  company  to  assert  a  lien  on 
account  of  the  debt,  or  whether  sixty  days 
had  or  had  not  elapsed  between  the  comple- 
tion of  the  building  and  such  oayment,  the 
burden  of  proof  is  not  sustainea. — ^Provident 
Mut.  Bldg.  etc.  Assn.  ▼.  Shaffer,  2  Gal.  App. 
216,  83  Pae.  274. 

§235.    AdmimbUitj  0f  evidinee. 

A  mortgage  is  a  mere  incident  to  the  debt, 
and,  in  order  to  maintain  an  action  founded 
on  the  mortgage,  the  debt  must  first  be 
proved. — Bennett  v.  Taylor,  5  Cal.  502. 

In  a  suit  to  foreclose  a  mortgage  it  is  com- 
petent for  the  defendants  to  fiitroduce  in 
evidence  a  subsequent  written  agreement  of 
the  parties,  by  which  an  assignment  of  the 
,  rents  of  the  mortgaged  premises,  until  full 
payment  of  the  mortgage  debt,  is  made  by 
the  mortgagor  and  accepted  by  the  mort- 
gagee.— Angier  v.  Masterson,  6  Cal.  61. 

If  defendants,  in  a  suit  against  a  husband 
and  wife  to  foreclose  a  mortgage  executed 
by  the  husband,  admit  the  allegation  in  the 
complaint  that  the  husband,  at  the  time  of 
the  execution  of  the  mortgage,  held  the  land 
mortgaged  by  a  tenancy  in  common  with 
another  party,  but  set  up  in  defense  a  home- 
stead in  the  premises,  evidence  of  a  parol 
partition  before  the  execution  of  the  mort- 
gage is  not  admissible  in  evidence. — £lias  v. 
Vcrdugo,  27  Cal.  418. 

A  mortgage  of  mining  property  described 
it  generally  by  name  and  gave  three  of  the 
boundaries  and  the  cardinal  points,  the  other 
boundaries  being  supplied  by  an  averment 
in  the  complaint.  The  complaint  also  de- 
scribed the  property  generally  by  name,  men- 
tioning the  three  boundaries  but  not  the 
cardinal  points,,  and  the  mortgage  was  not 
set  out  in  haee  verba.  Held,  that  the  mort- 
gage was  admissible  in  evidence  in  an  action 
to  foreclose  it  as  against  a  subsequent  mort- 
gagee, who  denies  that  the  first  mortgage 
covered  the  land  described  in  the  complaint. 
Began  v.  O'BeiDy,  32  Cal.  11. 

Where  two  persons  buy  property  together, 
and  one  furnishes  all  the  money,  and  the 
other,  to  secure  him  one-half  the  money, 
mortgages  other  property,  and  the  two  then 
agree  in  writing  that  the  mortgage  is  given 
for  the  money  advanced  in  the  purchase,  and 
that  in  the  settlement  of  accounts  the  mort- 
gagor shall  be  allowed  reasonable  compen- 
sation for  services  which  he  may  render  as 
attorney  in  perfecting  the  title  of  the  prop- 
erty purchased,  the  value  of  such  services 
rendered  may  oe  proved  for  the  purpose  of 
reducing  the  amount  due  on  the  mortgage. — 
Whitmore  v.  Beynolds,  46  Cal.  380. 


If  an  answer,  in  an  action  to  foreclose 
a  mortgage,  denies  that  there  is  money  dne 
on  the  debt  the  mortgage  was  given  to 
secure,  the  mortgage  is  competent  evidence 
for  the  plaintiff  to  prove  the  sum  due. — Whit- 
more V.  Beynolds,  46  Cal.  380. 

It  is  competent  to  prove  personal  notice  of 
pendency  of  action  to  one  who  is  about  to 
purchase  at  execution  sale  pending  foreclos- 
ure suit.— Wise  v.  Griffith,  78  Cal.  152,  153, 
20  Pae.  675. 

In  an  action  to  foreclose  a  mortgage,  evi- 
dence of  plaintiff's  fraud  is  inadmissible, 
even  though  not  objected  to,  where  there  are 
no  allegations  of  fraud  in  the  answer. — Wil- 
son V.  White,  84  Cal.  230,  24  Pae.  114. 

In  an  action  to  foreclose  a  mortgage  exe- 
cuted by  M.  as  defendant's  attorney,  defend- 
ant answered  that  the  power  of  attorney 
given  by  her  to  M.  did  not  give  authority 
to  execute  mortgages  or  notes.  Held  that, 
whether  or  not  the  power  of  attorney  was 
sufficiently  specific  to  authorize  the  execution 
of  the  notes  and  mortgage,  it  was  admissible 
to  strengthen  evidence  of  a  ratification  by 
showinff  the  relation  between  defendant  and 
M.— B^phs  V.  Hensler,  97  Cal.  296,  82  Pae. 
243. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  a  promissory  note,  evidence  of  a 
contemporaneous  oral  agreement  between  the 
parties  that  the  mortgagors  should  pay  the 
taxes  that  should  be  assessed  on  the  mort- 
gage or  the  indebtedness  secured  thereby, 
and  which  is  offered  for  the  purpose  of  in- 
validating the  written  stipulation  for  inter- 
est contained  in  the  note  and  mortgage,  is 
inadmissible. — Daw  v.  Niles,  104  Cal.  106,  37 
Pae.  876. 

In  an  action  to  foreclose  a  mortgage,  evi- 
dence of  a  contemporaneous  parol  agreement 
between  the  parties  to  the  mortgage  where- 
by the  mortgagor  undertook  to  pay  the  taxes 
which  might  be  assessed  or  levied  upon  the 
mortgage  or  the  debt  secured  thereby,  is  in- 
admissible, for  the  purpose  of  defeating  the 
mortgagor's  liability  for  interest  on  the  debt. 
Harrelson  ▼.  Tomich,  107  Cal.  627,  40  Pae. 
1032. 

The  court  will  take  judicial  notice  that 
the  attorney  for  the  plaintiff,  whose  name 
is  signed  to  the  complaint  for  the  foreclosure 
of  the  mortgage,  is  an  attorney  of  the  court. 
Avery  v.  Maude,  112  Cal.  565,  44  Pae.  1020. 

A  complaint  to  foreclose  a  mortgage,  ad- 
mitting that  plaintiff  has  had  possession  of 
the  premises  and  is  accountable  for  the  rents 
and  profits,  and  alleging  that  the  rents  and 
profits  do  not  exceed  three  hundred  dollars 
for  the  first  year,  four  hundred  and  fifty  dol- 
lars for  the  second  year,  and  five  hundred 
dollars  per  year  for  the  remaining  time  plain- 
tiff has  had  possession,  admits  that  the  rental 
value  for  the  first  year  is  three  hundred  dol- 
lars, for  the  second  year  four  hundred  and 
fifty  dollars,  a'fid  thereafter,  down  to  the 
filing  of  the  complaint,  five  hundred  dollars 
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per  jMT,  and  prMonU  proof  Hutt  the  value 
for  aneh  time*  ii  leu.— Ibloae  t.  B07,  IIS 
Cat.  S12,  SO  Pae.  M8. 

For  tbe  pnrpoM  of  brining  the  action  it 
would  b«  luffleient  if  plaintiff  held  an  awiffn- 
ment  of  the  notes  and  mortage  merely  for 
eoUeetion,  and  qnestion*  put  to  Mm  as  to 
tbe  amount  paid  b;  him  for  tbe  mortgage, 
and  whether  there  wai  anything  owing  to  the 
bank  of  which  he  had  been  preaident,  of 
which  he  testified  that  he  bought  the  mort- 
gage, and  aa  to  when  he  acquired  the  abao- 
Inte  title,  were  properly  disallowed  as  imma- 
terial.—Woodward  T.  Brown,  119  Cal.  283, 
63  Am.  St.  B«p.  lOS,  SI  Pac.  t,  642. 

Where  the  mortgagee  has  the  right,  and 
It  IB  hii  daty,  to  pay  the  taxes  on  the  prop- 
erty to  preserve  hia  leeurity,  and  receipts  for 
taxes,  some  of  which  recite  that  tbe  tazee 
were  received  from  the  mortgagor  or  third 
persons,  are  among  the  papers  left  by  tbe 
tTuflte«  of  tb«  banknipt  moTtgagM  on  hia 
death,  the  receipts  are  admissible  in  evi- 
dence in  the  foreclosure  action,  as  tending  to 
prove  the  taieg  were  paid  by  tbe  mortgagee. 
Lloyd  V.  Davil,  123  Cal.  348,  55  Pac.  1003. 

Where  the  action  to  reform  and  foreclose 
the  mortgage  was  commenced  more  than 
three  years  after  the  execution  of  the  mort- 
gage, and  the  complaint  did  not  plead  a  dis- 
covery of  the  mistake  for  which  the  reforma- 
tion was  sout^ht  within  the  three  years,  lim- 
ited by  subdivision  4  of  section  338  of  the 
Code  of  Civil  Procedure,  and  the  answer 
pleaded  that  the  cause  of  action  to  leform 
the  mortgage  was  barred  by  that  limitation, 
each  pleading  of  the  answer  is  deemed  con- 
troverted by  the  plaintiff,  and  he  may  prove 
in  reply  that  the  mistake  was  discovered 
within  said  period  of  three  years. — Tarke  v. 
Bingham,  123  Cal.  163,  55  Pac.  7S9. 

The  bond  of  the  contractor  for  the  com- 
pletion of  hia  contract  is  a  distinct  instru- 
ment from  the  note  and  mortgage  given  to 
him  by  tbe  owner  of  the  lot,  and  is  not  ad- 
missible in  evidence  fn  an  action  on  the  note 
and  mortgage  by  an  asaigQee  thereof,  in 
which  the  defenae  of  want  of  failure  of  con- 
sideration of  the  note  is  pleaded  by  the 
owner  of  the  lot.— Hays  v.  Plummer,  126  Cal. 
107,  77  Am.  St.  Bep.  153.  58  Pac.  447. 

Where  the  answer  alleged  merely  a  demand 
by  the  corporation  for  further  advances,  and 
a  refusal  by  the  mortgagee  to  make  any 
further  advances,  an  offer  to  prove  a  demand 
for  sn  advance  to  carry  out  a  compromise 
of  a  hostile  claim  is  properly  refused,  and 
evidence  thereof  properly  excluded,  upon  the 
ground  that  it  had  not  been  pleaded. — Por- 
ter V.  Lassen  County  Land  etc.  Co.,  1ST  Cal. 
281,  59  Pac.  563. 

In  an  action  for  the  foreclosure  of  a  mort- 
gage, a  written  agreement,  signed  and  ac- 
knowledged by  the  mortgagee,  agreeing,  for 
a  valid  conai deration,  to  extend  the  time  for 
the  payment  of  the  mortgage  debt,  is  admia- 
■Ibla  in  STldenee  against  the  mortgagee  for 
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In  an  action  to  foreeloae  a  mortgage  wMeh 
does  not  itipnlate  for  the  payment  of  iny 
taxes  upon  the  mortgage  by  the  mortgagor, 
parol  evidence  is  inadmiasible  to  show  that 
the  rate  of  interest  was  made  two  per  c«nl 
greater  than  it  otherwise  wonid  have  been 
in  order  to  eover  the  anticipated  taxes  on 
the  mortgage.  In  the  absence  of  a  usary 
law  in  this  state,  any  rate  of  interest  mar 
be  agreed  opon  by  the  partiea;  and  it'll  im- 
material what  busineaa  conaiderationa  led 
them  to  adopt  the  stipulated  rate.— Hotaliog 
T.  Monteith,  129  Cal.  556,  61  Pae.  99. 

Where  the  maker  of  the  subsequent  mort- 
gage pleaded  in  hia  anawer  a  want  of  cod- 
rideration  therefor,  and  testified  thereto,  evi- 
dence is  admissible  in  rebuttal  to  establish 
the  consideration  thereof,  and  it  cannot  be 
ob,i?i?ted  that  aneh  rebutting  evidence  is  not 
within  the  pleadings. — Security  Loan  etc.  Co. 
T.  Mattern,  131  Cal.  326,  63  Pac.  482. 

Evidence  ia  admiasible  to  explain  and  jus- 
tify tbe  failure  of  the  mortgagor  to  appear, 
though  the  conversation  which  explaieed  il 
was  uot  bad  in  the  presence  of  tbe  mort- 
gagee.—Herd  T.  Tuohy,  133  Cal.  55,  65  Par. 
139. 

Where  there  was  no  formal  extension  of 
time  for  the  payment  of  the  note  and  mort- 
gage, and  the  evidence  was  conflicting  sb  to 
whether  it  was  agreed  that  the  note  col'al- 
orally  secured  thereby,  and  payable  wilbin 
one  year,  could  be  paid  at  any  time,  any  «Ti- 
deoee  on  the  part  of  tbe  mortgagor  that  the 
time  of  payment  of  the  note  and  mortga^ 
was  extended  for  one  year  waa  immaterial, 
where  it  appeared  that  more  than  one  ye>r 
had  elapsed  before  the  foreclosure  of  tbt 
mortgage. — Conde  v.  Dreisam  Gold  Mln.  Co., 
3  Cal.  App.  583,  86  Pac.  825. 


If  mortgagee  under  seal  expressly  declare! 
and  recites  indebtcdQeae,  this  is  sufficient  evi- 
dence of  the  indebtedness  io  a  foreclosurs 
suit.-— Whitney  v.  Bnckman,  13  Cal.  536. 

Plaintiff  io  foreclosure  most  prove  that 
taxes  paid  by  him  were  upon  the  raortgsgeO 
premises  to  warrant  jadgment  therefor. — 
Kern  Valley  Bank  v.  Cheater,  55  Cal.  49,  51. 

An  allegation  of  fraad  in  procorement  0' 
a  mortgage,  in  that  it  was  given  merely  M 
obtain  a  reconveyance  of  propcrtj-  held  i" 
trust  by  the  mortgagee,  which  he  wrongfully 
refused  to  reconvey,  ia  not  supported  br 
proof  that  the  mortgagors  met  the  mortgagee 
at  tbe  office  of  their  attorney,  with  whose 
aid  and  advice  they  compromised  their  dis- 
pute with  the  mortgagee,  and  gave  the  mort- 
gage in  settlement. — Bacignlopi  v.  CadamM- 
tori,  101  Cal.  871,  36  Pac.  393. 
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AHhougfa,  under  the  itatiite,  the  purchaser 
of  mortgaged  premisea  on  foreeloenre  sale 
is  entitled  to  rents  of  the  premises  or  the 
valae  of  the  use  and*  oeenpation  from  the 
time  of  the  sale  antil  redemption,  a  receiver 
will  not  be  appointed  for  the  premises  be- 
fore the  expiration  of  the  period  allowed  for 
redemption,  even  though  the  judgment  debtor 
is  insolvent,  as  the  latter,  until  then,  is  en- 
titled to  the  possession. — West  v.  Conant, 
100  Cal.  231,  34  Pae.  705. 

g  289.    BeatraiBlng  diapoaitloo  of  or  Interf  er- 
once  with  jgtipntj. 

An  injunction  should  not  be  granted  to  re- 
strain the  mortgagor  from  selling  the  mort- 
gaged property  pending  proceedings  to  fore- 
close a  mortgage. — ^Breon  v.  Strelita,  48  CaL 
645. 

On  a  motion  to  dissolve  a  temporary  in- 
junction against  the  foreclosure  of  a  trust 
deed,  it  was  contended  that  defendants  had 
no  right  to  sell  because  the  answer  did  not 
allege  a  demand  in  writing;  but  it  did  allege 
a  demand,  and  also  alleged  that  defendants 
duly  performed  all  the  requirements  of  the 
deed  and  the  agreement  of  their  part  to  be 
performed  as  a  condition  preoedent  to  the 
sale.  Held,  that  this  was  sufficient,  in  view 
of  Code  of  Civil  Procedure,  section  457,  pro- 
viding that,  in  pleading  performance  of  con- 
ditions precedent  in  a  contract,  it  is  unneces- 
sary to  state  the  facts  showing  the  same,  but 
it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part. 
Meetz  V.  Mohr,  141  Cal.  667,  75  Pac.  298. 

Where,  on  the  hearing  of  a  motion  to  dis- 
solve a  temporary  injunction  against  the  fore- 
closure of  a  trust  deed,  it  appears  tiliat  plain- 
tiff did  not  make  any  tender,  nor  meet  an 
offer  on  the  hearing  to  accept  a  part  of  the 
amount  admitted  to  be  due  and  discontinue 
the  foreclosure  proceedinffs,  the  injunction 
was  properly  dissolved. — ^Meets  v.  Mohr,  141 
Cal.  667,  75  Pac.  298. 

§  240.    Ajpotntmea.t  of  reootrog  In  gonoraL 

Section  564  of  the  Code  of  Civil  Procedure 
authorizes  the  appointment  of  a  receiver  in 
an  action  to  foreclose  a  mortgage,  where  it 
appears  that  the  condition  of  the  mortgage 
has  not  been  performed^  and  that  the  prop- 
erty is  probably  insufficient  to  discharge  the 
mortgage  debt. — Soci6t6  Francaise  v.  Sel- 
heimer,  57  Cal.  623. 

The  stipulation  in  the  mortgage  that  a  re- 
ceiver may  be  appointed  and  directed  to  take 
possession  and  collect  the  rents  and  profits, 
enlarges  the  rights  of  the  mortgagee  as 
against  the  mortgagor,  and  a  purchaser  from 
the  mortgagor  is  in  no  better  position  in  re- 
gard to  this  matter  than  the  mortgagor;  but 
where  the  mortgage  does  not  give  the  mort- 
gagee an  interest  in  the  growing  crop,  or  in 
the  rents  and  profits,  it  seems  that  a  stipu- 
lation for  a  receiver  cannot  affect  the  rights 
of  others,  or  authorize  a  court  of  equity  to 


appoint  a  receiver  la  a  ease  where  the  court 
has  no  such  authority  given  by  law. — Scott  v. 
Hotehkiss,  115  Cal.  89,  47  Pac.  45. 

Where  the  complaint  for  the  foroeloaure  of 
a  mortgage  avers  that  the  security  is  insofi- 
eient,  the  court  is  authorized  to  appoint  a 
receiver  to  take  and  hold  the  rents  and 
profits  to  secnve  the  debt;  but  his  authority 
is  confined  to  receiving  the  rent  from  a  ten- 
ant of  the  mortgagor  who  is  lawfully  in  poe- 
session  under  a  lease  reserving  a  fair  and 
reasonable  rent,  and  he  cannot  dispossess 
such  tenant  of  his  rights  in  the  erop. — Seott 
V.  Hotehkiss,  115  Cal.  89,  47  Pac.  45. 

Complaint  in  action  to  foreclose  a  mort- 
gage on  lands,  not  expressly  mortgaging  the 
rents  and  profits,  does  not  show  cause  for 
appointment  of  receiver,  by  mere  allegation 
that  the  mortgaged  property  is  probably  in- 
sufficient to  pay  the  mortgage  debt. — ^Locke 
▼.  Klunker,  123  Cal.  231,  55  Pac.  993. 

Where  a  receiver  appointed  to  collect  the 
rents  and  profits  of  mortgaged  property  pend- 
ing foreclosure  brought  an  action  to  reeovsr 
possession  of  certain  cattle  claimed  by  hisi 
to  be  part  of  the  rents  and  profits  of  the 
mortgaged  property,  the  defendant  might 
show  in  such  action  that  the  appointment 
was  void  on  the  ground  that  the  court  had 
no  jurisdiction  to  make  such  appointment 
Judgment,  6  Cal.  Unrep.  376,  59  Pac.  778,  re- 
versed.— ^Baker  v.  Varney,  129  Cal.  564,  79 
Am.  St.  Bep.  140,  62  Pac.  100. 

The  power  of  the  court  to  appoint  a  re- 
ceiver in  an  action  of  foreclosure  is  limitsd 
to  the  cases  provided  for  in  section  564  of 
the  Code  of  Civil  Procedure;  and  in  a  case 
where  the  court  has  no  authority  under  the 
statute  to  appoint  a  receiver,  such  authority 
cannot  be  conferred  by  consent  or  stipalatioo 
of  the  parties. — ^Baker  v.  Yamey,  129  CaL 
564,  79  Am.  St.  Bop.  140,  62  Pac  100. 

Where,  in  mortgage  foreclosure^  there  was 
nothing  in  the  eomidaint  authorising  a  re- 
ceiver, an  appointment  upon  the  complaiot 
was  not  warranted  notwithstanding  a  recital 
in  the  mortgage  authorizing  the  appointmeat 
of  a  receiver  ez  parte.-— Garretaon  inv.  Go.  v. 
Arndt,  144  Cal.  64,  77  Pac.  770. 

An  allegation  in  a  complaint  to  foreelofle 
a  mortgage  that  the  mortgaged  premises  are 
insufficient  to  discharge  the  mortgage  debt, 
witibout  an  allegation  as  to  the  viJue  of  tlie 
property,  etc.,  constitutes  a  mere  conelusioa 
of  the  pleader  and  is  insufficient  to  authorise 
the  appointment  of  a  receiver. — Bank  ci 
Woodland  v.  Stephens,  144  Cal.  659,  79  Pac 
379. 

Under  Code  of  Civil  Procedure,  seetios 
564,  providing  that,  in  foreclosure,  a  receiTer 
may  be  appointed  where  the  mortgaged  prop- 
erty is  probably  insufficient  to  discharge  the 
mortgage  debt,  the  court  has  no  jurisdietioa 
to  appoint  a  receiver  in  foreclosure  of  a  mort- 
gage providing  that,  on  the  filing  of  a  com- 
plaint  to   foreclose,   the  plaintiff  should  he 
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Tb«  owner  leased  tha  prenuMi,  to  Nceivs 
ka  rent  one-third  of  tlie  crops.  After  tbe 
«rop  wu  lowi],  the  mortgage*  eommeneed 
forecloenre,  aod  nbuquentlf  filed  kn 
kineaded  complaint,  prkjing  for  appointment 
of  a  reeeiver.  A  receiver  wat  appointed  ex 
parte,  on  Febraary  lit,  to  receive  the  rent! 
and  profit!,  and  apply  them  under  a  direction 
of  the  conrt.  Poueaeion  of  the  land  never 
wai  taken  b;  him.  On  Hareb  14tb  he  Barved. 
notice  of  bii  appointment  on  the  tenant,  and 
demanded  the  rente.  On  Uarch  7th  the  ' 
owner  sold  and  aaiigned  all  her  intereet  in 
tbe  cropB  to  h'er  ettoraej,  who  had  no  notice 
of  the  appointment  of  the  receiver,  the  ten- 
ant receiving  notice  of  aneh  aMlgnment  on 
March  2eth.  The  mortgage  covered  the  land 
onl;.  Held,  that  the  title  to  the  rente  paated 
to  the  owner's  auignee,  in  preference  to  any 
right  the  receiver  acqnired  therein. — Bank 
■of  Woodland  T,  HOTon,  IBO  Cal,  flU,  6B  Pm. 

An  order  appointing  a  receiver  in  mort- 
gage  forccloBure  to  talte  charge  of  the  cropa, 
on  which  there  was  no  prior  lien,  doeg  not 
Conatitate,  ipso  facto,  a  pOBBession  of  the 
«rop8. — Bank  of  Woodland  v.  Heron,  120  Cal. 
«14,  52  Pac.   lOOB. 

Thoagh  a,  receiver  was  improperly  empow- 
ered in  a  mortgage  foreclosure  Buit  to  harvest 
erops  on  the  mortgaged  lands,  and  was  not 
entitled  to  tbe  same,  he  should  be  allowed 
proper  eipenses  incurred  by  him  therefor. — 
Locke  V.  Elunker,  123  Cal.  231,  55  Fac.  993. 


Where  on  forecloBure  a  receiver  lakei  pos- 
■ession  of  the  mortgaged  premises,  and  har- 
vests and  markets  the  growing  crops  which 
have  been  planted  by  defendant,  the  pro- 
ceeds of  the  crops  belong  to  the  mortgagee. — 
Uontgomery  v.  Merrill,  65  Cal.  432,  1  Pac. 
414. 

Beceiver  of  mortgaged  mine  baa  no  right 
to  extract  ore  from  adjoining  mine  owned 
by  mortgagor  though  both  were  operated  to- 
gether.—Staples  V,  May,  87  Cal.  178,  189, 
25  Pac.  346,  reveraed,  3  Cal.  Unrep.  250,  23 
Pac.    710. 

Receiver  taking  ore  from  lauds  not  in- 
-dnded    in    mortgage   is    liable    to    mortgagor 

for  net  proceeds  of  such  ore, — Staples  v.  May, 
.87  Cftl.  178,  191,  25  Pac.  348,  reveraed,  3  Cal. 

Unrep.   250,   23   Pac.   710. 


nre,  nnleas  tiiere  haa  bwn  an  adjadicatim  H 
to  them.— Oarretson  Inr.  Co.  t.  Amdt,  IM 
CaL  64,  77  Pac.  770. 

Where  a  receiver,  appointed  during  foro- 
elosure  of  the  real  estate  mortgagee,  to  r*- 
ceive  the  rente  and  proflte  of  the  mortgaged 
land,  settled  hia  aeeonnte  after  the  mortgagee 
had  purchased  the  property  under  tbe  decree, 
and  taken  a  deCeiencf  jodgment  against  the 
corporation  mortgagor,  which  had  assigned 
all  of  its  property  to  a  trustee  for  the  bene- 
fit of  ite  creditors,  and  after  the  deficiency 
jndgment  of  the  mortgagor  had  been  assigned 
to  Uie  same  tmitee.  it  is  held  that  the  court 
erred  in  applying  the  rents  and  proflte  opoa 
■neh  deficienej  jadgment,  and  that  the  judg- 
ment must  be  reveraed,  in  so  far  as  to  direct 
the  court  to  ascertain  and  apply  only  sneh 
portion  of  the  rente  and  profite  as  belonged 
solely  to  the  purchaser  at  the  sale. — EUiott 
V.  HudBon,  18  Cal.  App.  642,  124  Pac.  103, 
108. 

5  243.    Accounting  lad  discharge  of  recetret. 

Mortgagee  in  possession  at  commencement 
of  suit  is  entitled  to  application  of  rente  and 
profits  collected  by  receiver,  until  debt  i" 
paid. — Hidden  v.  Jordan,  39  Cal,  61,  64, 

In  the  account  of  a  receiver  who  had  takes 
nnautborized  posaeaiion  of  and  had  harvested 
a  crop  of  grain  belonging  to  tbe  estate  of 
the  deceased  mortgagor,  he  should  not  be 
charged  with  the  gross  proceeds  of  the  crop, 
but  should  be  allowed  the  reasonable  ei- 
peusei  incurred  by  him  without  any  charge 
far  his  services  as  receiver,  in  the  absence 
of  any  showing  that  he  failed  to  harvest  the 
crops  economically,  and  with  as  little  cot>t  to 
the  estate  na  they  could  have  been  harvested 
by  its  administratrix. — Locke  t.  Elunker, 
123   Cal.   231,  55   Pac.  993. 

The  court  cannot,  by  tbe  appointment  of 
a  receiver  in  an  action  for  the  foreclosure  of 
a  mortgage  under  section  564  of  the  Coda 
of  Civil  Procedure,  take  from  the  mortgagor 
or  from  any  person  claiming  under  him.  ibe 
rents,  issues,  and  profits  of  the  mortgaged 
premises,  if  the  mortgage  does  not  so  pro- 
vide in  terms  and  receiver  apppinted  by 
the  court  in  such  action  ciinnol  be  properly 
directed  to  apply  the  proceeds  of  the  grow* 
ing  crops  on  the  mortgaged  premises  to  the 
deficiency  judgment,  where  the  decree  of 
foreclosure  was  not  entered  until  tbe  crops 
were  gathered.— Locke  v.  Elunker,  123  CaL 
E31,  55  Pac.  993. 


of  « 

rany  legitimate  purpose,  be  cannot  be  directed 
to  take  possession  of  the  crops  of  the  mort- 
gagor upon  which  no  lien  previously  exists. — 
Locke  V.  Klunker,  123  Cal.  231,  55  Pac.  993. 
Bents  and  profits  in  the  bands  of  a  re- 
ceiver appointed  in  mortgage  foreclosure  nra 
Mot  to  be  applied  oa  the  debt  after  foreclos- 


§  244,    Dismissal  or  nonanlt  before  trUL 

A  complaint  in  a  suit  to  foreclose  a  mort- 
gage was  filed  in  1S9S,  and  defendants  an- 
swered in  lS9n.  In  June,  1900,  the  complsiat 
was  amenrted  by  stipulation.  In  July,  1911. 
defendants  moved  to  dismiaa  for  want  ef 
prosecution.  In  opposition  to  tbe  motion,  H 
waa  shown  by  affidavit  that  pending  the  sAlt 
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to  find  and  report  tlie  amount  due,  and  then 
exceptions  nay  be  filed  te  the  report  upon 
which  the  judgment  of  the  chancellor  is 
given,  and  thia  may  afterward  be  aasigned 
as  error.-— Guj  y.  Franklin,  5  Cal.  416. 

It  is  no  error  f  er  the  ehancellor  to  make 
the  calculations  himself;  but  when  he  has 
done  so,  a  mistake  in  calculation  must  be 
brought  to  his  notice  in  some  form  analogous 
to  that  of  an  exception  to  a  master's  report. 
Ouj  y.  Franklin,  5  Cal/  416. 


§247.    DecidoiL 

A  default  in  an  action  to  foreclose  a 
mortgage  is  an  admission  of  all  the  material 
facts  alleged  in  the  complaint,  and  author- 
izes the  court  to  render  any  judgment  in 
accordance  with  those  admitted  facts. — 
Hutchings  v.  Ebeler,  46  Cal.  557. 

In  an  action  to  foreclose  a  mortgage  the 
record  owner  of  the  mortgaged  property 
cannot  complain  if,  after  he  by  his  answer 
has  yirtually  invited  the  true  owner  to  con- 
test his  title,  the  court  determines  1^  owner- 
ship.— Odd  Fellows'  Savings  Bank  v.  Noonan, 
2  Cal.  Unrep.  162. 

Finding  that  actual  notice  of  prior  con- 
veyance was  given  to  mortgagee  held  sus- 
tained by  evidence. — ^McLennan  v.  McDon- 
nell, 78  Cal.  273,  275,  276,  20  Pac.  566. 

Where  the  testimony  was  conflicting  as 
to  whether  the  original  note  was  extin- 
guished, and  it  appears  that  the  mortgage 
was  never  canceled,  and  that  defendant  ad- 
mitted the  original  indebtedness  by  execut- 
ing a  copy  of  the  original  note,  a  finding 
that  such  note  was  not  extinguished  by  any 
subsequent  note  is  sufficiently  supported. — 
Bonestell  v.  Bowie,  128  Cal.  511,  61  Pac.  78. 

A  finding  in  foreclosure  that  a  cross-com- 
plainant was  not  the  owner  of  the  mortgage, 
and  had  no  interest  therein,  is  insufficient, 
where  his  cross-complaint  averred  that  the 
mortgage  was  assigned  to  him  as  seeurity 
for  a  loan,  since  the  first  part  of  the  finding 
does  not  negative  the  fact  that  the  mort- 
gage had  been  assigned  as  security,  and  the 
latter  part  is  only  a  conclusion  of  law 
therefrom. — Lawrence  v.  Johnson,  131  Cal. 
175,  63  Pac.   176. 

A  finding  in  foreclosure  that  there  was 
due  a  cross-complainant  a  certain  sum  on  a 
note  described  in  his  cross-complaint  is  in- 
sufficient, where  the  facts  on  which  it  is 
based  do  not  appear,  as  it  is  merely  a  con- 
clusion of  law. — Lawrence  v.  Johnson,  131 
Cal.   175,  63  Pac.  176. 

Where  the  complaint,  in  a  suit  to  fore- 
close a  mortgage  stipulating  for  the  pay- 
ment of  reasonable  attorney's  fees,  sets 
forth  the  provision  in  the  mortgage,  a  find- 
ing that  the  mortgagor  executed  the  mort- 
gage is  equivalent  to  a  finding  that  he  agreed 
to   pay    reasoQAble   attorney's   fees. — ^McNa- 


mara   v.   Oakland  Building  ete.   Aasa^   131 
CaL  386,  63  Pac.  670. 

Defendant  borrowed  money  from  EI.,  giv- 
ing a  note  and  conveying  land  as  seenri^; 
and  at  defendant's  request,  plaintiff  paid  the 
note,  taking  a  conveyance  of  the  land  from 
K.,  and  executing  a  written  agreement  to 
convey  to  defendant  on  payment  of  the 
debt.  For  the  same  debt,  defendant  ex- 
ecuted a  note  to  plaintiff,  on  whieh  the 
latter  brought  action,  basing  his  complaint 
on  the  theory  that  he  held  title  in  trust  for 
defendant  until  the  payment  of  the  note. 
The  answer  treated  plaintiff  as  mortgagee, 
and  pleaded  limitations.  The  court  found 
that  the  action  was  not  barred,  and  that  a 
certain  sum  was  due  on  the  note  and  the 
findings  indicated  that  plaintiff  was  merely 
a  creditor  and  mortgagee.  Held  that,  as  the 
code  presumed  the  plea  of  limitations  to  be 
controverted,  the  findings,  though  inconsis- 
tent with  the  complaint,  were  not  outside  the 
scope  of  the  pleadings,  and,  it  being  pre- 
sumed that  the  evidence  was  sufficient  to 
support  the  findings,  the  inconsistency  be- 
tween findings  and  complaint  was  imma- 
terial.—Wilcox  V.  Gregory,  135  Gal.  217,  67 

Pac.  139. 

• 
The  findings  showed  that  the  defendant 
owed  plaintiff  the  amount  decreed  to  be 
due,  and  that  the  debt  was  secured  by  a 
mortgage;  and  as  plaintiff  succeeded  to  all 
the  right  of  K.,  they  supported  a  decide  for 
the  sum  mentioned,  and  for  foreclosure  of 
the  mortgage. — Wilcox  v.  Gregory,  135  CaL 
217,  67  Pae.  139. 

In  an  aetion  on  a  note  and  to  foreclose  a 
mortgage,  a  complaint  alleging  that  the 
mortgage  provided  for  an  attorney's  fee,  and 
that  plaintiff  paid  certain  taxes,  and  having 
attached  thereto  as  an  -exhibit  the  mort- 
gage, which  confirmed  plaintiff's  right  to 
attorney's  fees  and  recovery  for  taxes  paid, 
when  followed  by  a  finding  that  all  the  alle- 
gaticns  of  the  complaint  were  true,  was 
sufficient  foundation  fq^  such  part  of  the 
judgment  as  was  in  excess  of  the  amount 
found  to  be  due  as  principal  and  interest 
on  the  note. — Damon  v.  Quinn,  143  CaL  75, 
76  Pac.  818. 

Where  the  interest  of  an  heir  in  land  be- 
longing to  an  estate  in  process  of  adminis- 
tration was  mortgaged  by  him,  and  there- 
after, in  an  action  to  foreclose  the  mortgage. 
it  was  answered  that  the  land  had  been  sold 
by  order  of  the  court  in  the  administration 
proceedings,  and  purchased  for  a  certain 
sum,  and  that  the  sale  had  been  confirmed, 
and  the  court  found  "that  the  property 
was  sold  at  private  sale  by  the  adminis- 
trator to  the  defendants  P.,"  such  finding 
should  be  construed  as  a  finding  that  the 
property  was  sold  by  the  administrator 
under  order  of  the  court. — Gutter  v.  Dalla- 
more,  144  Cal.  665,  79  Pac.  383. 

In  an  action  to  foreclose  a  mortgage  made 
in  the  form  of  an  absolute  deed,  evidence 
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Code  of  Civil  Procedure,  section  580,  pro- 
vides that,  if  there  be  no  answer,  the  re- 
lief granted  a  plaintiff  cannot  exceed  that 
demanded  in  the  complaint.  Held,  that 
where,  in  mortgage  foreclosure,  defendants 
were  in  default,  and  there  was  no  prayer  or 
allegation  authorizing  an  adjudication  di- 
vesting them  of  rente  and  profits,  such  an 
adjudication  could  not  be  made.— -Garretson 
Inv.  Co.  V.  Amdt,  144  Cal.  64,  77  Pac.  770. 

In  an  action  to  foreclose  trust  deed  the 
plaintiff  could  not  claim  a  personal  judg- 
ment against  the  agent  to  whom  tha  title 
was  first  conveyed  for  alleged  breach  of  the 
contract,  where  the  court  found  upon  sufl- 
cient  evidence  that  he  did  not  commit  such 
breach. — Boyal  Con.  Min.  Co.  v.  Boyal  Con. 
Mines,  157  Cal.  737,  137  Am.  St.  Bep.  165, 
110  Pae.  123. 

In  proceedings  te  enforce  mortgage  for 
part  of  debt.    37  L.  B.  A.  743. 

On  action  to  enforce  mortgage  for  part 
of  debt    87  L.  B.  A.  748. 


1 260. 


Btgdet  f ovadonm. 


It  is  error  to  decree  that  sheriff  executa 
deed  to  the  purchaser  on  foreclosure  sale,  the 
land  sold  being  subject  to  redemption  in 
six  months. — Harlan  v.  Smith,  6  Cal.  173. 

Estate  of  mortgagor  and  of  judgment 
debtor  after  sale  stand  upon  •the  same  foot- 
ing, and  the  insertion  in  the  decree  of  a 
clause  foreclosing  the  equity  of  redemption 
is  a  useless  formula,  which  cannot  enlarge 
the  effect  of  the  decree  or  any  rights  of  the 
mortgagee  under  it. — McMillan  v.  Bichards, 
9  Cal.  365,  70  Am.  Dec.  655. 

The  clause  in  the  decree  foreclosing  the 
equity  of  redemption  is  a  useless  formula. 
The  effect  of  the  decree  in  that  respect  is  de- 
termined by  the  statute,  and  not  by  the 
form  given  the  decree  in  any  particular  ease. 
Montgomery  v.  Tutt,  11  Cal.  307. 

A  decree  of  foreclosure  of  a  mortgage,  and 
barring  the  equity  of  redemption  of  a  sub- 
sequent mortgagee,  joined  as  a  codefendant, 
should  direct  that  the  proceeds  of  the  sale, 
if  any  there  be,  after  payment  of  the 
amount  due  the  first  mortgage,  be  paid  on  the 
claim  of  the  second  mortgagee,  and  the 
balance  to  the  mortgagors. — ^Union  Water  Co. 
V.  Murphy's  Flat  Fluming  Co.,  22  Cal.  620. 

A  court  has  no  authority  to  order  a  sale 
of  property  without  tJie  right  of  redemption 
given  by  statute;  and  it  makes  no  difference 
whether  the  security  under  which  the  sale  is 
ordered  is  a  mortgage  or  a  trust  deed. — ^Levy 
V.  Burkle,  2  Cal.  Unrep.  778,  14  Pac.  564. 

A  mortgage  is  only  a  lien  on  the  land,  and 
the  effect  of  a  sale  under'  a  decree  of  fore- 
closure is  to  extinguish  the  rights  of  all 
defendants  acquired  subsequently  to  the  date 
of  the  mortgage.  Therefore  a  provision  of 
the  decree  tiiat  defendant,  and  all  persons 


claiming  or  to  claim  under  him,  '^e  f  orerer 
barred  and  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  in  and  to  said  mort- 
gaged premises,"  is  mere  surplusage,  and 
ados  nothing  to  the  effect  of  the  8ale.---8ieh- 
ler  V.  Look,  93  Cal.  600,  29  Pae.  220. 

In  an  action  to  have  it  adjudged  that  a 
deed  from  plaintiff's  grantor  to  the  defend- 
ant is  a  mortgage,  the  eonrt,  after  having 
found  tiiat  it  is  a  mortgage,  has  no  power 
under  our  system  to  make  a  striet  fore- 
closure thereof  in  the  action,  and  to  bar  and 
destroy  plaintifTs  equity  of  redemption  and 
other  right  to  the  property  at  the  end  of 
twenty  £iys  after  written  notice  of  the  judg- 
ment, if  the  mortgage  should  not  then  be 
paid.  Such  a  judgment  is  erroneous,  Ihongh, 
perhaps,  not  void,  if  not  appealed  from. — 
Bjrrne  v.  Hudson,  127  Cal.  254,  59  Pac  597. 

Where  a  conveyance  of  land,  abaolute  in 
form,  is  intended  as  a  mortgage  to  secure 
a  loan,  a  decree  of  strict  foreclosure,  vest- 
ing title  in  the  grantee  upon  nonpayment 
within  a  specified  time,  and  without  a  fore- 
elosure  sale,  will  not  be  made. — McCaughey 
▼.  McDuf&e,  7  Cal.  Unrep.  175,  74  Pae.  751. 

§251.    Bala  of  proparty. 

Where  some  of  defendants  in  foreclosure 
claim  adversely  under  the  mortgagor,  a  de- 
cree directing  that,  on  failure  to  redeem, 
the  fee  shall  be  conveyed  and  posaession  de- 
livered to  tiie  purchaser,  is  erroneous.  The 
decree  must  be  limited  to  a  sale  of  tlie  nghis 
and  interests  possessed  by  the  mortgagor  at 
the  date  of  the  mortgage. — City  and  ODnnty 
of  San  Francisco  v.  Liawton,  21  Cal.  589. 

It  is  the  rule,  in  ordinary  eaaes  of  fore* 
closure,  that  the  title  ordered  to  be  sold  is 
only  the  title  which  was  held  by  the  mort- 
gagor at  the  date  of  the  mortgage. — ^Ejreieh* 
baum  V.  Melton,  49  Cal.  50,  51. 

If  creditor  secured  by  trust  deed  is  com- 
pelled to  sue  to  preserve  the  property,  equity 
will  decree  a  sale  to  satisfy  the  debt. — ^Krazt 
V.  I>e  Forest,  53  Cal.  656. 

Upon  foreclosure  of  a  mortgage  it  is  error 
to  decree  a  sale  of  corporate  stock  deliv- 
ered in  escrow  as  a  substituted  security, 
but  not  finally  delivered  to  or  accepted  by 
plaintiff. — Sigourney  v.  Zellerbach,  55  CaL 
431. 

Whenever  it  appears  by  the  pleadings  or 
proof  in  a  case  tnat  the  plaintiff  ia  entitled 
to  recover  judgment  upon  a  debt  secured  by 
mortgage,  the  court  may  by  its  judgment 
direct  the  sale  of  the  mortgaged  property, 
even  though  such  relief  has  not  been  speeifi* 
cally  demanded  in  the  complaint. — Harden  v. 
Ware,  2  Cal.  Unrep.  72,  approved  in  Johnson 
V.  Polhemus,  99  Cal.  240,  246,  33  Pac  908. 

Mortgage  of  undivided  fourth,  described 
in  mortgage  as  all  the  interest  of  mort- 
gagor, does  not  warrant  foreclosure  sale  of 
all  his  interest.— Schwaiti  r.  Pain,  85  CkL 
54,  2  Pac.  735. 
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Code  of  Civil  Procedure,  section  580,  pro- 
vides that,  if  there  be  no  answer,  the  re- 
lief granted  a  plaintiff  cannot  exceed  that 
demanded  in  the  complaint.  Held,  that 
where,  in  mortgage  foreclosure,  defendants 
were  in  default,  and  there  was  no  prayer  or 
allegation  authorizing  an  adjudication  di- 
vesting them  of  rente  and  profits,  such  an 
adjudication  could  not  be  made. — Garretson 
Inv.  Co.  V.  Amdt,  144  Cal.  64,  77  Pac.  770. 

In  an  action  to  foreclose  trust  deed  the 
plaintiff  could  not  claim  a  personal  judg- 
ment against  the  agent  to  whom  the  title 
was  first  conveyed  for  alleged  breach  of  the 
contract,  where  the  court  found  upon  suffi- 
cient evidence  that  he  did  not  commit  such 
breach. — Boyal  Con.  Min.  Co.  v.  Bojal  Con. 
Mines,  167  CaL  787,  137  Am.  St.  Bep.  165, 
110  Pac.  123. 

In  proceedings  te  enforce  mortgage  for 
part  of  debt.    37  L.  B.  A.  743. 

On  action  to  enforce  mortgage  for  part 
of  debt.    87  L.  B.  A.  748. 


|260. 


Starlet  f  ovMloaazd. 


It  is  error  to  decree  that  sheriff  execute 
deed  to  the  purchaser  on  foreclosure  sale,  the 
land  sold  being  subject  to  redemption  in 
six  months. — Harlan  v.  Smith,  6  Gal.  178. 

Estate  of  mortgagor  and  of  judgment 
debtor  after  sale  stand  upon  •the  same  foot- 
ing, and  the  insertion  in  the  decree  of  a 
clause  foreclosing  the  equity  of  redemption 
is  a  useless  formula,  which  cannot  enlarge 
the  effect  of  the  decree  or  any  rights  of  the 
mortgagee  under  it. — ^McMillan  v.  Biehards, 
9  Cal.  365,  70  Am.  Dec.  655. 

The  clause  in  the  decree  foreclosing  the 
equity  of  redemption  is  a  useless  formula. 
The  effect  of  the  decree  in  that  respect  is  de- 
termined by  the  statute,  and  not  by  the 
form  given  the  decree  in  any  particular  ease. 
Montgomery  v.  Tatt,  11  Cal.  307. 

A  decree  of  foreclosure  of  a  mortgage,  and 
barring  the  equity  of  redemption  of  a  sub- 
sequent mortgagee,  joined  as  a  codefendant, 
should  direct  that  the  proceeds  of  the  sale, 
if  any  there  be,  after  payment  of  the 
amount  due  the  first  mortgage,  be  paid  on  the 
claim  of  the  second  mortgagee,  and  the 
balance  to  the  mortgagors. — union  Water  Co. 
V.  Murphy's  Plat  Pluming  Co.,  22  Cal.  620. 

A  court  has  no  authority  to  order  a  sale 
of  property  without  the  right  of  redemption 
given  by  statute;  and  it  makes  no  difference 
whether  the  security  under  which  the  sale  is 
ordered  is  a  mortgage  or  a  trust  deed. — ^Levy 
V.  Burkle,  2  Cal.  Unrep,  778,  14  Pac.  564. 

A  mortgage  is  only  a  lien  on  the  land,  and 
the  effect  of  a  sale  under  a  decree  of  fore- 
closure is  to  extinguish  the  rights  of  all 
defendants  acquired  subsequently  to  the  date 
of  the  mortgage.  Therefore  a  provision  of 
the  decree  that  defendant,  and  all  persons 


claiming  or  to  claim  under  him,  *^  forever 
barred  and  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  in  and  to  said  mort- 
gaged premises,"  is  mere  surplusage,  and 
adds  nothing  to  the  effect  of  the  6ale.---8ieli. 
ler  V.  Look,  93  Cal.  600,  29  Pac.  220. 

In  an  action  to  have  it  adjudsed  that  a 
deed  from  plaintiff's  grantor  to  the  defend- 
ant is  a  mortgage,  the  court,  after  having 
found  tiiat  it  is  a  mortgage,  has  no  power 
under  our  system  to  make  a  strict  fore- 
closure thereof  in  the  action,  and  to  bar  and 
destroy  plaintifTs  equity  of  redemption  and 
other  right  to  the  property  at  the  end  of 
twenty  days  after  written  notice  of  the  judg- 
ment, if  the  mortgage  should  not  then  bo 
paid.  Such  a  judgment  is  erroneous,  Ihougk, 
perhaps,  not  void,  if  not  appealed  frosL— 
Byrne  v.  Hudson,  127  Cal.  254,  59  Pac  597. 

Where  a  conveyance  of  land,  absolute  in 
form,  is  intended  as  a  mortgage  to  secure 
a  loan,  a  decree  of  strict  foreclosure,  vest' 
ing  title  in  the  grantee  upon  nonpayme&t 
within  a  specified  time,  and  without  a  fore- 
closure sale,  will  not  be  made. — McCaughey 
T.  McDuffie,  7  Cal.  Unrep.  175,  74  Pac.  75L 

§261.    Bali  of  propertj. 

Where  some  of  defendants  in  foreclosure 
claim  adversely  under  the  mortgagor,  a  de- 
cree directing  that,  on  failure  to  redeem, 
the  fee  shall  oe  conveyed  and  possession  de- 
livered to  tiie  purchaser,  is  erroneous.  Th» 
decree  must  be  limited  to  a  sale  of  the  rights 
and  interests  possessed  by  the  mortgagor  at 
the  date  of  the  mortgage. — City  and  Coan^ 
of  San  Francisco  v.  Liawton,  21  Cal.  589. 

It  is  the  rule,  in  ordinary  cases  ot  fore> 
closure,  that  the  title  ordered  to  be  sold  is 
only  the  title  which  was  held  by  the  mort- 
gagor at  the  date  of  the  mortgage. — ^Ereieh- 
baum  V.  Melton,  49  Cal.  50,  51. 

If  creditor  secured  by  trust  deed  is  com- 
pelled to  me  to  preserve  the  property,  eqnitf 
will  decree  a  sale  to  satisfy  the  debt. — ^Kraft 
T.  Be  Forest,  58  Cal.  656. 

Upon  foreclosure  of  a  mortgage  it  is  error 
to  decree  a  sale  of  corporate  stock  deliv- 
ered in  escrow  as  a  substituted  security, 
but  not  finally  delivered  to  or  accepted  by 
plaintiff. — Sigourney  v.  Zellerbaeh,  55  CaL 
431. 

Whenever  it  appears  by  the  pleadings  or 
proof  in  a  case  that  the  plaintiff  is  entitled 
to  recover  judgment  upon  a  debt  secured  by 
mortgage,  the  court  may  by  ite  judgmeat 
direct  the  sale  of  the  mortgaged  property, 
even  though  such  relief  has  not  been  specifi- 
cally demanded  in  the  complaint. — ^Harden  v. 
Ware.  2  Cal.  Unrep.  72,  approved  in  Johnsoa 
V.  Polhemus,  99  Cal.  240,  246,  33  Pac.  908. 

Mortgage  of  undivided  fourth,  described 
in  mortgage  as  all  the  interest  of  mort- 
gagor, does  not  warrant  foreclosure  sale  of 
all  his  interest.— Schwaiti  r.  Palm,  65  CaL 
54,  2  Pac.  735. 
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In  an  aetion  to  foreclose  two  mortgages, 
each  of  which  is  on  a  separate  and  distinct 
parcel  of  land,  the  decree  should  be  for  the 
sale  of  each  parcel  to  satisfy  the  sum  for 
which  it  was  separately  mortp^ed.  not  for 
the  sale  of  both  parcels  to  satisfy  tike  aggre- 
gate sum  due. — Home  Loan  Associates  t. 
^llkins,  66  Gal.  9,  4  Pac.  697. 

Foreclosure  decree  may  proTide  for  sale 
of  several  tracts  in  one  parcel. — Hopkins  t. 
liViard,  72  Cal.  259,  261,  262,  13  Pac.  687. 

When  mortgage  expressly  stipulates  foi 
sale  in  one  large  parcel  and  several  small 
parcels,  decree  may  direct  sale  accordingly. 
6ank  of  Sonoma  County  t.  Charles,  86  CaL 
322,  328,  24  Pac.  1019. 

A  mortgage  covering  real  and  personal 
property  is  valid,  and  may  be  foreclosed;  and 
tbe  real  and  personal  property  may  be  sold 
under  the  same  decree. — San  Francisco  Brew- 
eries V.  Sehurtz,  104  Cal.  420,  38  Pac.  92. 

Trustees  to  whom  a  mortgage  securing 
bonds  is  made  payable  and  who  have  fore- 
closed such  mortgage  have  not  such  absolute 
control  over  the  decree  as  will  preclude  the 
court  from  ordering  a  sale  of  the  property 
thereunder,  over  their  objection,  on  motion 
of  one  of  the  bondholders,  though  he  is  idso 
owner  of  the  equity  of  redemption  in  the 
property. — Thomas  v.  San  i/iego  College  Co., 
Ill   Cal.  358,  43  Pac.  965. 

Where  a  mortgage  of  land  and  the  crop 
grovring  thereon  was  not  executed  as  a  mort- 
gage of  a  growing  crop  is  required  to  be 
executed  by  Civil  Code,  section  2956,  and  the 
crop  was  subsequently  mortgaged  in  good 
faith,  in  proceedings  to  foreclose  the  first 
mortgage  the  court  should  direct  a  separate 
sale  of  the  crop,  and  the  application  of  the 
proceeds  thereof  on  the  second  mortgage. — 
Simpson  v.  Ferguson,  112  Cal.  180,  53  Am.  St. 
Bep.  201,  40  Pac.  104,  44  Pac.  484. 

Eight  mortgages  executed  to  plaintiff  by 
a  common  mortgagor,  and  a  subsequent  mort- 
gage set  up  by  cross-complaint,  were  fore- 
closed in  the  same  action.  The  first  three  of 
plaintiflfs  mortsages  covered  lots  A.  B  and 
0.  The  last  five  and  cross-complainant's 
mortgage  covered  lots  A,  B,  C  and  D.  Held 
error  to  find  the  aggregate  of  plaintiff's  eight 
mortgages,  and  order  a  sale  of  the  four  lots 
to  satisfy  it,  since  the  first  three  did  not 
cover  lot  D. — ^Hibemia  Savings  ft  Loan  Soc. 
V.  Kain,  117  Cal.  478,  49  Pac.  578. 

Defendants  to  a  mortgage  foreclosure  can- 
not complain  that  a  franchise  sale  of  which 
is  forbidden  by  the  statute,  but  which  was 
included  in  the  mortgage,  was  directed  to 
be  sold,  since  if  such  property  were  sold  no 
title  would  pass,  and  they  could  sustain  no 
harm  therefrom. — Bank  of  Ukiah  v.  Beed, 
131  Cal.  597,  63  Pae.  921. 

Equity  will  not  permit  litigation  by  piece- 
meal, but  will  take  jurisdiction  of  the  whole 
subject  matter  and  determine  the  whole  con- 
troversy when  all  the  facts  and  parties  are 
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In  III  «et!oii  to  foieeloi*  a  mortgage  given 
to  lecnre  both  a  not«  and  a  eontrset,  the 
eoMplaiat  alleged  the  pa;rmBBt  of  the  con- 
tract, and  that  there  wbb  a  balance  doe  on 
the  note,  and  uked  judgment  on  the  note 
and  forecloenre  of  the  mortgage.  The  answer 
alleged  the  payment  of  the  nolo,  and  that 
the  eoDtract  had  been  canceled  by  sgreement 
of  the  mortgagee.  The  court  found  that  the 
note  had  been  pud,  but  that  the  contract 
waa  in  force  and  nnpaid.  Held,  that  plain- 
tiffs  were  entitled  to  decree  of  foreeloanre  for 
tke  amount  due  on  the  contract. — JohnBon 
▼.  Polhemaa,  99  Cal.  240,  33  Pac.  BOB. 

Upon  the  foreclosure  of  leveral  mortgages, 
where  a  certain  lot  of  land  is  covered  hj 
some  of  the  mortgages,  and  not  by  otheri, 
'  it  is  error  to  decree  such  lot  to  be  sold  to 
satisfy  all  of  the  mortgage  liens;  bat  the 
court  should  flnd  separately  the  amount  due 
on  the  notes  secured  by  the  mortgages  cover- 
ing inch  lot,  and  the  amount  due  on  the  mort- 
Sges  which  do  not  include  it,  and  render  its 
cree  accordingly. — Hiberaia  Sav.  ft  Loan 
Soe.  V.  Kain,  JIT  Cal.  4T8,  49  Pac.  578. 

It  was  error  to  include  in  a  judgment,  on 
the  foreclosure  of  a  mortgage  securing  pres- 
ent indebtedness  and  adTsnces,  a  note  given 
by  a  firm  of  which  the  mortgagor  was  a  mem- 
ber, where  it  did  not  appear  that  the  amount 
ovideuced  thereby  was  either  a  present  debt 
of  defendant  at  the  time  inch  mortgage  was 
jiven  or  an  advance. — London  A  S.  F.  Bank 
▼.  fiandmann,  ISO  Cal.  220,  95  Am.  St  Bep. 
1T9,  52  Pac.  583. 

Under  Code  of  Civil  Procedure,  section  (134, 
providing  that  a  judgment  requiring  the  sale 
of  property  may  be  enforced  by  writ  reciting 
the  materia]  parte  thereof,  a  loreelosure  sale 
is  not  invalidated  by  fidlnre  of  the  order 
«f  sale  to  recite  a  payment  made  on  the 
judgment  after  rendition;  section  682,  which 
requires  an  execution  to  state  the  amount 
actually  due  on  a  money  judgment,  not  ap- 
plying to  an  order  for  sale, — Hibernia  Sav. 
ft  Loan  See.  v.  Behnke,  121  Cal.  339,  03  Pae. 


..  .  .  lortgsgorg,  the  mortgagors  are 
titled  to  be  credited  upon  the  mortgage  with 
the  amount  of  taxes  paid  by  them;  and  the 
mortgagee  is  not  entitled  to  recover  the  un- 
paid interest.— Matthews  t.  Ormerd,  134  Cal. 
84,  66  Pac.  67,  210. 

Items  proved  and  allowed  in  the  judgment 
<or  taxes  paid  and  money  paid  for  searching 
title,  which  are  erpressly  provided  for  in  the 
mortgage  attached  as  an  exhibit  to  tbe  com- 
plaint were  properly  allowed  onder  the 
prayer  for  general  relief  in  the  complaint, 
though  not  specifically  pleaded. — MoEelvey 
V.  Wagy,  157  Cal.  408,  108  Pae.  268. 

j  283-    AQowance  of  attoTneyB*  faea. 

Where  a  mortgage  provided  that  the  per- 
«eniage  ba  allowed  on  the  nim  dne  and  the 


jndgment  is  foreelonn  eo  aJlowa  it,  radar 
than  on  the  value  of  the  property,  there  is  so 
error. — Herri  v.  Uintnn,  1  Cal.  Unrep.  50. 

Fee  in  mortgage  ease  should  be  ftzed  by 
court. — Stockton  Savings  ft  Loan  Soe.  v. 
DonneUy,  60  Cal.  481. 

Trial  court  should  only  aDow  reasonable 
attorney's  fee  in  foreelosore  suit  r^ardless 
of  stipulation  in  mortgage.— Granger's  Bnsi- 
Bess  Asen.  v.  dark,  S4  CaL  201,  206,  S3  Pm. 
108L 

The  note  provided  that,  if  suit  waa  com- 
menced to  enforce  its  payment,  the  maker 
would  pay  five  per  cent  on  the  principal 
as  an  attorney's  fee,  and  the  mortgage  pro- 
vided for  the  payment  of  "a  reasonable  coun- 
sel fee"  on  foreclosure.  The  complaint 
alleged  "that  the  sum  of  three  hnadred  dol- 
lars ia  a  reasonable  attorney's  fee  or  eoonad 
fee  for  the  foiecloeure  of  said  mortgage." 
Held,  that  this  was  fuffleient  to  sapport  a 
judgment  for  an  attorney's  fee  without  aver- 
ring that  plaistiJI  had  actually  Inenried  ex- 
pense for  that  purpose. — Eewett  *.  Dean,  3 
Cal.  Unrep.  389,  25  Pae.  7S8. 

In  the  abaenee  of  an  agreement  for  the 
payment  of  counsel  feea  in  a  mortgage  the 
court  is  not  authorized  to  include  counsel  fees 
a«  a  part  of  the  judgment;  and  where  th« 
complaint  contains  no  averment  of  any  agree- 
ment on  the  part  of  the  mortgagor  to  pay  a 
counsel  fee,  and  the  copy  of  the  mortgage  an- 
nexed to  the  complaint  does  not  contain  any 
such  stipniation,  no  eennsel  fees  can  be  al- 
lowed, although  prayed  for. — Boob  v.  Hall, 
107  Cal.  180,  40  Pae.  117. 

Where  mortgage  does  not  puiport  to  secure 
attorney's  fees,  stipulation  in  it  for  soeh  fees 
does  not  authorize  making  of  sucb  fees  lien 
upon  the  property  or  their  inclusion  in  de- 
cree of  safe.— Irvine  v.  Perry,  119  CaL  352, 
857,  CI  Pac.  544,  Bt9. 

Where  mortgage  provides  for  reaao&able 
attorney's  fees  to  be  flxed  by  the  court,  datv 
of  fixing  amount  ia  cast  upon  conrt  and  so 
evidence  of  value  of  service  is  BecesBary.— 
Woodward  v.  Brown,  119  Cal.  233,  30S.  63 
Am.  St.  Bep.  108,  SI  Pae.  2,  S4B. 

It  is  within  the  jurisdiction  of  the  coutt 
in  a  foreclosure  proceeding  to  determine 
whether  the  whole  or  a  portion  of  the  stipu- 
lated attorney's  fees  was  a  reasonable  ire 
even  if  no  evidence  waa  presented  in  refer- 
enee  thereto. — Edwards  v.  Qrand,  121  CaL 
254,  S3  Pac.  796. 

The  court  may  fix  the  amount  of  the  at- 
torney's fees  without  roeeiving  any  evidence 
upon  the  subject.— Security  Loan  4  Trnst  Co- 
V.  Matteni,  131  Cal.  328,  63  Pac.  -182. 

On  foreclosure  of  two  separate  mortgagee, 
an  omission  to  make  coumel  fees  allowed  far 
tbe  foreclosure  of  each  a  specific  lien  on  the 
property  described  in  that  mortgage  is  onlv  a 
technical  error,  which  does  not  invalidate  the 
sale  of  all  the  mortgaged  property,  the  pro- 
ceeds being  insufficient  to  satisfy   the  judg- 
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ment. — ^Bank  of  Ukiah  t.  Beed,  181  CaL  697, 
63  Pae.  921. 

Bank   stock  was  assigned  to  secure  notes 
also  secured  by  two  separate  mortgages  eov- 
exing  botk  real  and  personal  property,  and  in 
an  action  on  the  notes  and  to  foreelose  the 
mortgages   the  counsel  fees  for  the  foreclos- 
ure    were     included    in    the    aggregate    sum 
which,  was  declared  to  be  a  lien  on  the  prop- 
erty given  to  secure  the  notes  and  the  bank 
stock    w^as    directed   to   be   sold   before   the 
other  property.    Held,  that  an  objection  that 
the    direction   caused   the   proceeds   of   such 
stock  to  be  applied  to  counsel  fees,  no  por- 
tion   of   which  was  a  lien  thereon,  was  un- 
founded,  and  that  it  was  immaterial  to  de- 
fendant, since  the  stock  was  security  for  the 
,  entire    debt,  and,  the  entire  property  being 
'  insufficient  to  satisfy  the  judgment,  defend- 
ants   irere    not    injured    thereby. — ^JSank    of 
Ukiah  ▼.  Beed,  131  Gal.  597,  63  Pac.  921. 

Where  a  mortgage  stipulated  that  on  de- 
fault the  mortgagee  might  foreclose,  and  in- 
clude in  said  foreclosure  a  reasonable  counsel 
fee,  it  was  error  to  include  the  amount  re- 
covered as  attorney's  fees  in  the  mortgage 
lien,  since  as  to  them  plaintiff  was  only  en- 
titled to  a  personal  juagment.  Judgment,  6 
Cal.  Unrep.  475,  61  Pac.  918,  modified. — Cor- 
telyou  V.  Jones,  132  Gal.  131,  64  Pac.  119. 

Where  a  mortgage  provided  that  attorney's 
fees  should  be  taxed  on  foreclosure,  but  not 
that  such  fees  should  be  a  lien  on  the  land, 
a  decree  allowinf  attorney's  fees  should  not 
make  them  a  uen  on  the  land. — Orange 
Growers'  Bank  v.  Duncan,  133  Gal.  254,  65 
Pac.  469. 

Where  a  mortgage  expressly  provides  that 
counsel  fees  shell  be  a  part  of  the  costs  of 
suit  on  foreclosure,  and  authorises  the  court 
to  incIuHe  them  in  its  decree  as  a  part  of 
the  obligation  of  the  mortgage,  it  is  error 
on  foreclosure  not  to  charge  counsel  fees 
as  a  lien  on  the  property. — ^Haensel  v.  Pacific 
States  Savings  etc.  Go.,  135  Gal.  41,  67  Pae. 
38. 

The  right  of  a  mortgagee  to  attorney's  fees 
on  foreclosure  is  not  a  cause  of  action,  but 
a  mere  incident  thereto. — ^Thrasher  v.  Moran, 
146  Gal.  683,  81  Pac.  32. 

Where  the  note  provided  for  attorney's 
fees  in  case  of  suit,  they  thereby  became  a 
part  of  the  sum  or  sums  secured  by  the  mort- 
gage, and  were  properly  made  a  lien  upon  the 
mortgaged  property. — Corson  y.  McDonald,  3 
Gal.  App.  412,  85  Pae.  861. 
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Where  the  mortgagee  advanced  money  to 
the  mortgagor  for  the  payment  of  taxes  and 
assessments  on  the  property,  such  mortgagee 
is  entitled,  upon  foreclosure,  to  reimburse- 
ment for  such  money  advanced  in  payment 
of  such  taxes  and  assessments. — ^Phillips  v. 
PhilUpsi  168  CaL  980,  127  Pae.  846. 
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to  set  up  in  her  answer,  the  manner  in  which 
her  title  had  been  derived,  and  to  show  that 
the  premises  have  been  set  apart  as  a  home- 
stead, and  that  their  homestead  quality  had 
not  yet  ceased,  for  the  purpose  ol:  informing 
the  court  of  the  extent  of  her  interest  and 
nature  of  the  estate  which  she  had  mort- 
gaged; and  upon  these  facts  being  brought 
to  the  attention  of  the  court,  its  decree  must 
be  adapted  to  the  rights  of  the  ■  respective 
parties  to  the  action  so  as  to  limit  the  right 
of  the  purchaser  to  enter  upon  the  premises 
as  a  cotenant,  after  the  determinaUon  of  the 
homestead. — Hoppe  v.  Hoppe,  104  Gal.  94,  37 
Pac.  894. 

Where  the  note  and  mortgage  which  were 
the  basis  of  the  action  were  executed  only 
by  a  husband,  and  a  judgment  lien  pleaded 
by  a  cross-complaint  was  against  the  hus- 
band only,  it  is  error  for  tiie  court  to  adjudge 
that  the  plaintiff  and  the  cross-complainant 
respectively  recover  from  both  husband  and 
wife  the  amount  of  their  respective  claims. — 
Hibernia  Sav.  ft  Loan  Soc.  v.  Clarke,  110 
Cal.  27,  42  Pac.  425. 

Where,  in  a  foreclosure  proceeding  on 
realty,  a  prior  encumbrancer  is  joined,  his 
rights  may  be  adjudicated,  and  he  is  entitled 
to  file  a  cross-complaint  to  foreclose  his  lien, 
he  being  a  proper,  though  not  a  necessary, 
party. — Van  Loben  Sels  v.  Bunnell,  131  Cal. 
489,  63  Pac.  773. 

Where  two  persons  executed  a  mortgage  to 
secure  a  note  executed  by  one  of  them,  a 
judgment  in  foreclosure  decreeing  the  debt 
due  from  both  mortgagors  was  erroneous. — 
Oarretson  Inv.  Co.  v.  Arndt,  144  Cal.  64,  77 
Pac.  770. 

Grantee  of  right  of  way  from  mortgagor 
after  execution  of  mortgage  has  right  upon 
foreclosure  to  have  decree  order  that  portion 
of  premises  not  covered  by  his  right  be  first 
sold. — Merced  Security  Sav.  Bank  v.  Simon, 
141  Cal.  11,  12,  13,  74  Pac.  356. 

Where  deed  is  made  to  agent  to  secure 
debt  to  principal,  mortgage  by  agent  to  se- 
cure loan  to  pay  off  prior  liens  held  not  to 
be  set  aside  after  principal's  claim  for  ad- 
vances to  pay  prior  liens  has  been  barred  by 
limitations.— Churchill  v.  Woodworth,  148 
Cal.  6G9,  113  Am.  St.  Bep.  324,  84  Pac.  155. 

Where  the  grantee  in  the  deed  made  a 
mortgage  on  the  property  to  raise  money  to 
aid  in  the  discharge  of  paramount  liens  upon 
the  property,  the  defendant  should  not  be 
granted  the  affirmative  relief  of  having  the 
property  cleared  of  the  lien  without  repayiog 
the  amount  so  borrowed,  and  properly  ad- 
vanced by  plaintiffs  for  the  protection  of 
their  security. — Churchill  v.  Woodworth,  148 
Cal.  669,  113  Am.  St.  Bep.  324,  84  Pac.  155. 

§256.    Benditioii  and  entry  of  Judgmont  or 
decree. 

Practice  Act,  section  32,  authorizing  judg- 
ment against  the  joint  property  where  only 


some  of  defendants  have  been  served,  has 
no  application  in  the  case  of  foreclosure  of 
a  mortgage  executed  by  more  than  one.^ 
Bowen  v.  May,  12  CaL  848. 

Foreclosure  decree  cannot  be  granted  after 
adjournment  of  term,  if  personal  judgment 
was  rendered  during  term. — ^Ladd  v.  Bogdes, 
23  Cal.  232,  233. 

The  omission  from  a  decree  of  foredossre 
of  the  name  of  a  defendant  who  has  beei 
summoned  does  not  affect  his  rights— SieUer 
V.  Look,  93  Cal.  600,  29  Pac.  220. 

Where  one  defendant  died  before  the  stipn- 
lation  was  filed,  and  the  codef  endant  appeared 
by  attorney  for  herself  and  as  executrix 
of  her  deceased  husband,  and  consented  to 
foreclose  under  stipulation  against  the  docket- 
ing of  any  deficiency  judgment,  and  the  case 
was  tried  accordingly  and  submitted  for 
decision,  before  a  motion  for  dismissal  was 
made,  it  was  error  for  the  court  thereafter 
to  dismiss  the  action  under  subdivision  7  of 
section  581  of  the  Code  of  Civil  Procedure, 
for  want  of  prosecution,  on  motion  of  a 
second  mortgagee  claiming  under  the  defead- 
ants,  and  of  a  creditor  of  the  estate  of  the 
deceased  defendant,  the  defendants  them- 
selves being  the  only  parties  to  the  action. 
Anglo-Calif  omian  Bank  v.  Griawold,  153  Cal. 
692,  96  Pac.  353. 

§  256.    Fonn  and  xegnlaitee  of  Jodgment  or 
decree. 

The  omission  of  the  words  "be  sold"  is 
a  judgment  of  foreclosure,  after  the  descrip- 
tion of  the  promises,  is  a  mere  clerical  error, 
which  will  not  affect  the  judgment. — ^Moore 
T.  Semple,  11  Cal.  360. 

In  a  foreclosure  suit  the  decree  will  not 
apportion  the  debt  among  the  several  co- 
tenants  of  the  land,  who  acquired  undivided 
interests  therein  at  the  same  time  and  sob- 
sequent  to  the  execution  of  the  mortgage.— 
Perre  t.  Castro,  14  Cal.  519,  76  Am.  Dec.  444. 

In  a  suit  on  a  note  and  mortgage— the 
answer  not  denying  the  execution  thereof— 
the  decree  recited,  among  other  things,  that 
the  court  had  duly  considered  the  premises, 
and  that  'It  appears  from  the  note  and  mort- 
gage sued  upon  that  there  was  due  plaintitF 
at  the  date  of  the  commencement  of  tiiis  suit, 
for  principal  and  interest  upon  the  debt  sad 
mortgage  mentioned  and  set  forth  in  the  eon- 
plaint,  the  sum  of  two  thousand  dollars";  H 
IS  ordered,  etc.  Held,  that  this  constitutes  a 
sufficient  finding  of  facts  to  support  the  de- 
cree, amounting  as  it  does  to  an  indirect  iliid- 
ing  of  the  substantial  matters  in  the  com- 
plaint, to  wit,  the  execution  and  delivery  of 
the  note  and  mortgage. — Holmes  v.  West,  17 
Cal.  623. 

To  entitle  a  purchaser  at  a  foreclosure  sale 
to  a  writ  of  assistance  it  is  not  essential  that 
the  decree  of  foreclosure  direct  delivery  of 
possession  to  the  purchaser.  The  decree  as- 
certains the  rights  of  the  parties,  and  gives 
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the  purchaser  a  sninmarj  right  to  be  put  in 
possession,  as  against  the  mortgagor  and  all 
others  entering  in  subordination  to  hit  right 
after  commencement  of  suit. — ^Horn  ▼.  Vol- 
cano Water  Co.,  18  Cal.  141. 

Under  Practice  Act,  section  246,  all  that 
a  judgment  in  a  foreclosure  case  need  or 
should  contain  is  a  statement  of  the  amount 
due  to  plaintiff,  a  designation  of  defendants 
who  are  personally  liable  for  the  payment  of 
the  debt,  a  direction  that  mortgaged  prem- 
iaes  or  so  much  thereof  as  may  be  necessary 
be  sold  according  to  law,  and  the  proceeds  be 
applied  to  the  payment  of  the  expenses  of  the 
sale,  the  costs  of  the  action,  and  the  debt. — 
Leviston  v.  Swan,  33  Cal.  480. 

Where  satisfaction  of  a  mortgage  has  been 
duly  entered  on  the  record  as  provided  by 
statute,  a  decree  of  foreclosure  which  does  not 
at  the  same  time  set  aside  the  satisfaction 
is  erroneous. — Russell  y.  Mixer,  39  Cal.  504. 

A  judgment  of  foreclosure  must  be  reversed 
where  the  description  of  the  mortgaged  land 
is  indefinite  except  by  reference  to  a  map, 
and  the  judgment  and  findings  speak  of  a 
tract  of  land  not  necessarily  embraced  in  the 
description  in  the  mortgage  nor  in  the  map. — 
Borel  V.  Donohoe,  64  Cal.  447,  1  Pac.  894. 

When  stock  is  pledged  aa  additional  se- 
curity for  mortgage  debt,  and  its  sale  is  en- 
joined, decree  may  provide  for  leave  to 
apply  on  notice  to  sell  it. — AUenberg  y.  Zel- 
lerbach,  65  Cal.  26,  2  Pac.  726. 

In  an  action  to  foreclose  a  mortgage  given 
to  plaintiff  as  "trustee  of  the  estate  of  W.," 
a  judgment  in  favor  of  plaintiff  as  "trustee 
of  the  estate  of  W.,  deceased,"  is  supported 
by  pleadings  that  plaintiff  sued  as  "trustee 
for  the  heirs  at  law  of  W."— White  y.  Allatt, 
87  Cal.  245,  25  Pac.  420. 

In  the  ordinary  action  of  foreclosure  the 
judgment  need  onlv  determine  the  amount 
of  the  debt,  the  defendant  who  is  personally 
liable  therefor,  and  direct  a  sale  of  the  mort- 
gaged lands  and  an  application  of  their  pro- 
ceeds to  satisfy  1Mb  amount,  with  such  pro- 
vision for  the  rights  of  the  defendants 
between  themselves  as  may  be  presented  in 
the  case;  but  it  is  expedient  to  insert  that 
a  writ  of  assistance  may  issue  without  further 
notice,  since  such  writ  is  a  part  of  the  execu- 
tion of  the  judgment.^3ichler  y.  Look,  93 
Cal.  600,  29  Pac.  220. 

A  description  in  a  foreclosure  decree  need 
ntft  follow  that  of  the  complaint  in  terms, 
so  it  show  the  same  land. — McCartney  v.  Den- 
nison,  101  Cal.  252,  35  Pac.  766. 

A  general  judgment  for  the  aggregate  of 
one  chattel  and  two  real  estate  mortgages, 
and  for  the  sale  of  both  real  and  personal 
property,  was  erroneous,  since  there  was  no 
lien  on  the  personal  property  for  the  amount 
due  on  the  real  estate  mortgages,  or  vice 
versa. — Taylor  T.  EUenberger,  128  CaL  411, 
60  Pae.  1034. 
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On  proceeding  to  foreclose  a  mortgage,  the 
period  elapsing  between  an  adjndieation  of 
the  mortgagor's  insanity  and  the  appointment 
of  his  guardian  cannot  be  deducted  from  the 
three  months  allowed  before  detault  can  be 
taken.— Taylor  t.  EUenberger,  128  Cal.  411, 
60  Pae.  1084. 


§258.    Amnndmant  or  imWUfleatfon  of  Judg- 
ment or  docrea. 

Error  in  a  decree  of  foreclosure,  in  direct- 
ing that  the  sheriff  execute  a  deed  on  the 
sale,  may  be  amended  without  depriving  the 

Slaintiff  in  foreclosure  of  the  benefit  of  the 
ecree  to  which   he   is  entitled. — Harlan   ▼. 
Smith,  6  Cal  173. 

The  court  in  decreeing  a  foreclosure  and 
sale,  having  made  no  provision  for  any  de- 
ficiency of  the  proceeds  to  discharge  the  entire 
debt,  the  cause  was  remanded  with  direction 
to  the  court  to  modify  the  decree  in  this 
particular. — Barron  v.  Kennedy,  17  Cal.  574. 

Decree  in  foreclosure  proceedings  should  di- 
rect sale  of  particular  estate  or  interest  of 
mortgagor  in  the  mortgaged  premises  as  the 
same  has  been  described  in  the  mortgage.  A 
decree  of  sale  of  a  greater  or  lesser  estate 
is  erroneous,  and  should  be  corrected  on  mo- 
tion.— Schwartz  v.  Palm,  65  Cal.  54,  2  Pac. 
735. 

A  decree  of  foreclosure  was  defective  only 
in  providing  for  a  personal  judgment  against 
one  of  the  defendants.  A  modified  decree,  pre- 
pared and  entered  as  of  the  date  of  the  origi- 
nal decree,  as  directed  by  an  order  of  the  su- 
preme court,  was  in  the  language  of  the  origi- 
nal decree  except  that  the.  word  ''defendants" 
was  changed  to  "defendant,"  and  the  name 
of  the  defendant,  wrongfully  included  in  the 
personal  judgment,  was  omitted  from  the 
clause  providing  for  such  judgment.  Held, 
that  the  original  decree,  or  sale  made  there- 
under, was  not  vacated  or  set  aside  by  the 
modified  decree,  the  intention  of  the  court 
being  to  correct  the  error,  and  not  to  con- 
stitute a  new  decree. — ^Batchelder  v.  Briekell, 
75  Cal.  373,  17  Pac.  441. 

Where  a  defendant  in  a  mortgage  fore- 
closure claims  an  interest  in  the  property 
adverse  and  superior  to  that  of  the  mortgagee, 
and  the  findings  by  the  trial  court  do  not 
determine  such  claim,  the  judgment,  which 
bars  only  the  right,  title,  and  equity  of  re- 
demption of  such  defendant,  will  be  modified 
so  as  to  preserve,  unaffected  and  unpreju- 
diced, the  adverse  right  so  claimed. — Gregory 
V.  Keating,  3  Cal.  Unrep.  208,  22  Pac.  1084. 

Where  the  court  has  made  a  finding  on 
settlement  of  the  account  of  mortgagees  in 
possession,  stating  it  as  of  that  date,  and 
the  decree  is  not  entered  until  some  time 
afterward,  it  is  not  error  for  the  court  to 
make  a  supplemental  finding  showing  the  ex- 
penditures and  receipts  since  the  former  ac- 
count, and  to  modify  it  accordingly. — ^Mur- 
dock  V.  Clarke,  88  CaL  884,  26  Fae.  601. 


Where  the  decree  .in  foreclosure,  by  inad- 
vertence or  mistake,  omits  a  fractional  quar- 
ter of  the  land  described  in  the  mortgage  and 
the  findings,  the  court  may  amend  the  decree 
by  including  such  land. — Dickey  v.  Gibsoa, 
113  Cal.  26,  54  Am.  St.  Bep.  321,  45  Pae.  15. 

Where  the  decree  in  foreclosure,  by  is; 
advertence  or  mistake,  omits  a  fractional 
quarter  of  the  land  described  in  the  mort- 
gage and  the  findings,  the  court  may  amend 
the  decree  without  notice. — ^Dickey  v.  Gibson, 
113  Cal.  26,  54  Am.  8t.  Bep.  321,  45  Pmt. 
15. 

The  subsequent  judgment  in  the  action 
by  the  wife  of  the  mortgagor  had  no  validity 
as  against  the  parties  to  the  foreclosure, 
and  could  not  properly  be  regarded  ss  a 
modification  of  the  decree  rendered  therein.—* 
Van  Loben  Sels  v.  Bunnell,  131  CaL  489, 
63  Pae.  773. 

Pursuant  to  a  judgment  in  an  action  to 
foreclose  a  mortgage,  the  property  was  sold 
for  an  amount  insufficient  to  pay  the  judg- 
ment, and  a  deficiency  judgment  was  ren- 
dered. Thereafter  the  judgment  of  foreclos- 
ure was  reversed  on  appeal  as  excessive,  the 
mandate  reciting  such  reversal,  and  directing 
the  trial  court  to  enter  a  judgment  in  con- 
formity with  the  opinion.  The  excess  being 
less  than  the  amount  of  the  deficiency,  the 
court  attempted  to  comply  with  the  mandate 
by  ordering  such  excess  deducted  from  the 
deficiency  judgment.  Held,  that  under  Code 
of  Civil  Procedure,  section  957,  requiring  the 
supreme  court  on  reversal  to  direct  in  its 
mandate  future  proceedings  in  the  trial  conrt, 
such  reversal  nullified  both  tiie  judgment  ap- 
pealed from  and  the  deficiency  judgment,  and 
that  modification  of  the  trial  court  did  not 
constitute  a  compliance  with  the  mandate.— 
Cowdery  v.  London  ft  S.  F.  Bank,  139  CtL 
298,  96  Am.  St.  Bep.  115,  73  Pac.  196. 

In  an  action  to  foreclose  a  mortgage  a 
.judgment  was  entered  directing  that  the 
premises  be  sold  by  the  sheriff.  Thereafter, 
and  without  notice  to  defendants,  an  order 
was  entered  on  the  minutes  directing  that 
the  decree  be  amended  so  as  to  order  a  sale 
by  the  sheriff  or  a  commissioner  appoint^ 
by  the  court.  The  original  decree  was  not 
re-engrossed  with  the  amendments,  and  there- 
after a  commissioner  was  appointed  to  make 
the  sale.  Held,  that  the  amendment  was  aa- 
thorized,  and  that  the  effect  thereof  was  to 
supersede  the  appointment  of  the  sheriff.*— 
Granger  v.  Sheriff,  140  CaL  190,  73  Pae.  816. 

A  judgment  directing  a  sale  of  mortgaged 
premises  under  foreclosure  by  the  sheriff  wae 
amended  so  as  to  authorize  the  appointment 
of  a  commissioner  to  make  the  sale.  A  com- 
missioner was  appointed  after  which  a  writ 
was  issued,  directing  him  to  make  the  sde, 
and  he  returned  the  writ  unexecuted,  because 
of  an  appeal  to  the  supreme  court.  After 
affirmance  the  court  entered  an  ex  parte 
order  reappointing  the  commissioner  withont 
amending  the  judgment,  and  issued  an  aliai 
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entitled  to  a  receiver,  is  the  absence  of  an 
allegation  that  tlie  property  was  probablj 
insufficient  to  pay  tne  debt,  interest,  and 
costs. — Bank  of  Woodland  y.  Stephens,  144 
Cal.  659,  79  Pac.  379. 

A  j^arty  to  an  action  should  not,  against 
his  will,  be  subjected  to  the  onerous  expense 
of  a  receiver,  unless  one  may  be  lawfully 
appointed,  and  his  appointment  is  obviously 
necessaiy  to  the  protection  of  the  opposite 
party,  where  it  aoes  not  sufficiently  appear 
that  the  last  appointment  of  another  receiver 
after  the  fini^  judgment  of  foreclosure  was 
necessary  to  protect  anyone's  interest  in  the 
property,  the  order  making  such  appointment 
cannot  be  permitted  to  stand. — ^Bidgely  v. 
Abbott  Quicksilver  Mining  Co.,  16  Cfd.  App. 
773,  117  Pac.  1036. 

Where  the  trial  court  removed  a  receiver, 
appointed  before  judgment,  in  an  action  for 
foreclosure  of  a  mortgage,  and  appointed 
another  receiver  after  the  judgment  of  fore- 
closure, without  any  showing  which  justified 
such  appointment,  and  without  any  testimony 
opposed  to  the  inference  that  the  parties 
who  were  directly  interested  in  the  preserva- 
tion of  the  property  were  capable  and  willing 
to  do  everything  that  should  be  done,  the 
order  of  removal  will  be  affirmed,  ana  the 
last  order  of  appointment  will  be  reversed. 
Bidgely  v.  Abbott  Quicksilver  Min.  Co.,  16 
Cal.  App.  773,  117  Pac.  1036. 

Appointment  of  receiver.  1  L.  B.  A. 
397,  398. 

Appointment  of  receiver  for  mortgaged 
realty.    Ann.  Cas.  1915D,  1035. 

Mortgagee's  right  to  rents  and  to  a  re- 
ceiver to  collect  them.  27  Am.  St. 
Bep.  793. 

Priority  of  certificates  of  indebtedness 
issued  by  receiver  appointed  in  action 
to  foreclose  railroad  mortgage.  9  L. 
B.  A.  143. 

Beceiver,  mortgagee,  when  entitled  to 
collect  rents.    27  Am.  St.  Bep.  793. 

Beceivers  to  take  charge  of  mortgaged 
property,  when  may  be  appointed.  72 
Am.  St.  Bep.  74. 

S240a.    arovnds  and  anAcieaey  of  dunwlng. 

The  right  of  a  mortgagee  to  have  a  receiver 
take  charge  of  the  mortgaged  property  dur- 
ing the  pendency  of  the  action  to  foreclose 
is  founded  upon  the  proposition  that  such 
action  is  necessary  in  order  to  preserve  or 
protect  the  interest  of  the  mortgagee.  His 
only  interest  is  the  lien  of  his  mortgage,  and 
Its  extent  is  measured  by  the  amount  of 
the  debt  for  which  the  lien  is  security.  The 
debt  is  the  substantial  thing.  Unless  the 
security  for  its  ultimate  payment  is  in  some 
way  endangered  or  impaired,  he  cannot  be 
prejudiced.  It  was  therefore  necessary  for 
the  plaintifl^,  in  applying  for  a  receiver,  to 
show  not  .only  that  the  property  mortgaged 
was  in  danger  of  material  injnryi  but  alto 
VI  OsL  Di^Ml— 4oa 


that  sneh  injury  would  so  depreciate  its  value 
that  it  would  not  thereafter  afford  adaqnato 
security  for  the  payment  of  the  outstanding 
bonds. — ^Title  Ins.  Jb  Trust  Co.  v.  California 
Development  Co.,  164  Cal.  58,  127  Pac.  502. 

The  decision  as  to  the  necessity  of  appoint- 
ing a  receiver  in  an  action  to  foreclose  a 
mortgage  is  very  largely  within  the  discre- 
tion of  the  lower  court.  An  appellate  court 
should  be  slow  to  interfere  with  an  exercise 
thereof.  But  where  the  showing  of  appre- 
hended injury  fails  to  make  it  appear  that  the 
mortgagee's  or  bondholders'  interests  and 
security  will  be  jeopardized,  it  is  a  clear 
abuse  of  discretion  to  make  such  an  order. 
Title  Ins.  &  Trust  Co.  v.  California  Develop- 
ment Co.,  164  Cal.  58,  127  Pac.  502. 

In  an  action  to  foreclose  a  mortgage,  an 
allegation  in  a  complaint  asking  for  a  re- 
ceiver on  the  ground  that  the  mortgaged 
property  is  insufficient  to  discharge  the  mort- 
gage debt  is  entirely  worthless,  where 
neither  the  value  of  the  property  nor  any 
facts  indicating  its  value  are  set  forth  in 
the  complaint  or  in  the  affidavit. — ^Title  Ins. 
is  Trust  Co.  V.  California  Development  Co., 
164  Cal.  58,  127  Pac.  502. 

§241.    Bigbts,  fowen  and  dvtleB  of  recelrer. 

Beceiver  cannot  be  given  possession  of 
property  not  included  in  mortgage. — Staples 
V.  May,  87  Cal.  178,  189,  25  Pac.  346,  reversed 
8  Cal.  Unrep.  250,  23  Pac.  710. 

A  conveyance  by  a  railroad  company  of 
a  portion  of  its  property  to  parties  with 
whom  it  had  contracted  to  convey  such  por- 
tion upon  the  breach  of  a  condition  cannot 
disturb  the  possession  of  a  receiver  appointed 
by  the  court,  in  an  action  against  the  com- 
pany for  the  foreclosure  of  a  mortgage,  or 
embarrass  him  in  the  discharge  of  his  duties. 
Klauber  v.  San  Diego  Street-car  Co.,  95  Cal. 
353,  30  Pac.  555. 

A  mortgage  of  real  estate  provided,  in  the 
case  of  foreclosure,  for  the  appointment  of 
a  receiver  of  the  rents  and  profits.  Held 
that,  in  the  absence  of  the  affidavit  required 
in  mortgages  of  growing  crops,  such  mortgage 
did  not  entitle  the  receiver  to  a  crop  growing 
on  the  land  in  possession  of  a  tenant,  but  only 
so  much  thereof  as  was  duly  reserved  for 
rent.— Scott  v.  Hotchkiss,  115  Cal.  89,  47  Pac. 
45. 

Pending  foreclosure,  a  receiver  of  the 
mortgaged  property  was  appointed,  who  also 
took  possession  of  certain  moneys  of  defend- 
ant then  on  hand,  and  collected  others  then 
due  defendant,  and  used  the  same  in  the 
course  of  the  receivership,  though  they  were 
not  subject  to  the  mortgage  lien.  Held,  that 
a  judgment  creditor  of  defendant  was  enti- 
tled to  an  order,  as  against  the  receiver, 
subjecting  such  funds,  as  the  moneys  of  de- 
fendant, in  part  satisfaction  of  his  judgment. 
California  Title  Insurance  etc.  Co.  v.  Consoli- 
dated Piedmont-Cable  Co.,  117  Cal.  237.  49 
Pac.  1.  ' 
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at  the-  trial,  the  plaintiff,  upon  dieeoyery  of 
tlie  error  after  decree  in  his  favor  and  sale 
made  thereunder,  is  entitled  to  move  to  va- 
cate the  decree  and  sale  under  section  473 
of  the  Code  of  Civil  Procedure,  and  to  have 
the  cause  restored  to  the  calendar  for  trial, 
and  he  is  not  bound  to  move  for  a  new  trial. 
The  aid  of  that  section  may  be  invoked,  upon 
timely  application,  by  one  in  whose  favor  the 
judgment  was  rendered,  though  he  was  pres- 
ent at  the  trial;  and  the  allowance  of  the  ap- 
plication of  the  plaintiff  prejudiced  no  rights 
of  the  defendant. — Bernheim  v.  Cerf,  123  Cal. 
170,  55  Pac.  759. 

A  junior  mortgagee  whose  mortgage  has 
been  foreclosed  by  the  second  judgment  is 
'unaffected  by  the  motion  to  vacate  the  judg- 
ment, if  not  brought  in  on  the  motion  as  a 
party  thereto. — Butler  v.  Sonle,  124  Cal.  69, 
56  Pac.  601. 

The  defendant,  in  an  action  to  foreelose 
a  mortgage,  who  was  not  served  with  sum- 
mons, and  against  whom  a  false  return  of 
service  thereof  was  made,  has  an  absolute 
right,  upon  application  within  six  months 
after  entry  of  the  judgment  of  foreclosure, 
and  upon  proof  of  the  facts,  to  have  the 
judgment  vacated  for  want  of  jurisdiction, 
and  the  service  of  the  summons  quashed.  The 
court  has  no  power  to  impose  costs  as  a  con- 
dition to  the  vacation  of  the  judgment,  as 
the  application  is  not  made  under  section 
473  of  the  Code  of  Civil  Procedure,  but  is 
for  the  setting  aside  of  a  judgment  which 
is  void  for  want  of  jurisdiction. — Waller  v. 
Weston,  125  Cal.  201,  57  Pac.  892. 

A  mortgagor  gave  a  second  mortgage  to 
secure  the  same  debt  covering  the  property 
covered  by  the  first  mortgage  and  additional 
property  and  by  mistake  foreclosure  was  had 
only  under  the  first  mortgage.  Held,  that  a 
suit  to  cancel  the  decree  of  foreclosure  and  to 
foreclose  the  second  mortgage  was  not  barred 
by  reason  of  the  mortgagees  not  proceeding 
within  six  months,  under  Code  of  Civil  Proce- 
dure, section  473,  declaring  that  the  court  in 
which  a  judgment  is  taken  against  anyone 
through  his  mistake  may  relieve  him  from 
the  same  within  six  months  after  the  taking 
of  the  judgment. — Gerig  v.  Loveland,  130  Cal. 
512,  62  Pac.  830. 

Where  the  record  did  not  show  that  find- 
ings were  not  waived,  the  fact  that  sufficient 
findings  were  irregularly  put  in  the  judgment, 
instead  of  in  a  separate  document  called 
"Findings/'  did  not  entitle  a  purchaser  of 
the  mortgagor's  interest  after  foreclosure 
sale,  and  who  was  not  a  party  to  the  record, 
to  vacate  the  judgment  on  motion,  since  it 
was  not  void,  and  the  error  could  be  re- 
viewed only  on  appeal. — May  v.  Hatcher,  130 
Cal.  627,  63  Pac.  33. 

The  fact  that  a  default  judgment  was  en- 
tered one  day  too  soon  in  foreclosure  pro- 
ceedings did  not  entitle  a  purchaser  of  a  mort- 
gagor's interest  after  foreclosure  sale,  and 
who  was  not  a  party  to  the  record,  to  vacate 
the  judgment  on  motion,  since  it  was  not 


void,  but  simply  erroneous. — May  v.  Hatcher, 
130  Cal.  627,  63  Pae.  33. 

The  second  mortgagor  cannot  object  to  the 
allowance  of  attorneys'  fees  against  the  first 
mortgagor;  they  are  not  made  a  lien  upon 
the  land,  and  no  property  is  directed  to  bo 
sold  in  satisfaction  thereof. — Security  Loan 
&  Trust  Co.  v.  Mattem,  131  Cal.  326,  63  Pac 
482. 

A  sale  under  the  foreclosure  of  a  mort- 
gage, not  authorized  by  the  decree  which  re- 
quired the  payment,  first,  of  a  prior  Hen  fore- 
closed in  the  action  by  cross-complaint,  and, 
secondly,  the  plaintiff's  mortgage,  but  made 
in  pursuance  of  a  subsequent  judgment  ren- 
dered in  a  different  action  brought  by  tlie 
wife  of  the  mortgagor,  as  an  alleged  home- 
stead claimant,  against  the  sheriff  and  the 
prior  lienholder,  by  which  a  temporary  in- 
junction was  dismissed  and  the  sheriff  was 
directed  to  proceed  with  the  sale,  and  first 
to  pay  the  plaintiff's  mortgage  and  then  to 
bring  the  remainder  of  the  proceeds  into 
court,  at  which  sale  the  mortgagee  beeame 
the  purchaser  for  the  amount  only  of  his 
debt,  is  grossly  irregular,  if  not  void,  and 
should  be  set  aside. — ^Van  Loben  Sels  v. 
Bunnen,  131  Cal.  489,  63  Pac.  773. 

Where,  pending  foreclosure,  the  mortgage 
was  purchased  by  the  holder  of  a  second 
mortgage,  which  was  not  yet  due,  but  which 
became  due  before  the  case  was  tried  and  the 
decree  entered,  the  decree  was  not  erroneous 
because  ordering  a  sale  of  the  premises  to  sat- 
isfy the  second  mortgage. — ^Orange  Growers' 
Bank  v.  Duncan,  133  Cal.  254,  65  Pac.  469. 

A  default  judgment  of  foreclosure  held 
not  objectionable  in  allowing  attorney's  fees, 
on  the  ground  that  the  complaint  asked  for 
"counsel  fees." — Thrasher  v.  Moran,  146  Cal. 
683,  81  Pac.  32. 

A  special  administratrix  of  a  mortgagor's 
estate  held  not  entitled  to  the  vacation  of  a 
foreclosure  judgment  decreeing  a  lien  on 
the  mortgaged  property  for  counsel  fees.— 
Bell  V.  Thompson,  147  Cal.  689,  82  Pac.  327. 

In  an  action  to  foreclose  a  mortgage, 
wher^  the  grantee  of  the  mortgagor,  whose 
deed  was  recorded  before  the  commencement 
of  the  action,  was  made  a  necessary  party 
defendant,  but  was  served  with  summoas 
only  by  publication  as  an  alleged  nonresi- 
dent, and  her  application  to  set  aside  the 
judgment  by  default,  in  order  to  plead  the 
statute  of  limitations  as  a  defense  to  the 
action,  was  timely,  under  section  473  of  the 
Code  of  Civil  Procedure,  the  court  properly 
allowed  her  application,  upon  an  affidavit 
that  she  was  at  all  times  a  resident  of  the 
state,  and  had  at  no  time  been  absent  there- 
from more  than  three  months,  and  the  pre- 
sentation of  a  verified  answer  at  the  hearing 
setting  up  such  defense.— €an  Diego  Bealty 
Co.  V.  McGinn,  7  Cal.  App.  264,  94  Pac  374. 

Where, a  mortgage,  executed  by  a  son  to  his 
mother,  was  for  a  full  money  consideration 
advanced  to  the  son  by  his  mother,  and  her 


FOBECLOSTJBE  BY  ACTION,  X,  I,  § 


proeeedingB  for  the  foreelOBiire  thereof,  under 
which  the  legal  title  to  the  land  was  aeqalred 
by  her,  were  legal  and  regular,  the  decree  of 
foreclosure  cannot  be  set  aside  by  the  court 
at  the  instance  of  the  divorced  wife  of  the 
son,  on  the  alleged  ground  that  the  title  was 
collusively  and  fraudulently  vested  hj  the 
son  in  the  mother,  to  eoneeal  his  property,  in 
anticipation  of  his  commencing  a  divorce  suit 
against  her,  in  which  she  obtained  a  divorce 
y^  cross-complaint. — Pierce  ▼.  Pierce,  16  Cal. 
App.  375,  117  Pac.  680. 

In  this  action  to  set  aside  a  judgment  of 
foreclosure  for  fraud  in  preventing  a  defense 
upon  tlie  merits,  the  action  of  the  court  in 
sustaining  a  demurrer  to  the  sixth  amended 
complaint  and  refusing  leave  to  file  a  seventh 
was  justified  on  the  ground  of  the  laches  of 
the  plaintiff  in  bringing  the  action. — Davis 
V.  Hlbernia  Sav.  ft  Loan  Soc,  21  Gal.  App. 
444,  132  Pac.  4fi2. 

Bight  of  third  peraon  to  have  judsment 
of  foreclosure  set  aside.    54  L.  JEt,  A. 
•    763. 

§260.    OoncliudTOiieH^   operatioii  and  effect 
of  Judgment  or  decree. 

Where  a  mortgage  provides  that  the  per- 
centage be  allowed  on  the  sum  due  and  the 
judgment  in  foreclosure  so  allows  it,  rather 
than  on  the  value  of  the  property,  there  is  no 
error. — Berri  v.  Minturn,  1  Cal.  Unrep.  50. 

Mortgage  is  not  merged  in  a  decree  of 
foreclosure  as  to  accounting  by  mortgagee  in 
possession,  if  decree  is  reversed. — Baun  v. 
Beynolds,   15  Cal.  459,  460. 

A  judgment  in  a  foreclosure  suit,  in  the 
usual  form,  ascertaining  the  amount  due,  and 
directing  a  sale  of  the  mortgaged  premises 
and  the  application  of  the  proceeds  to  the 
payment  of  the  debt,  and  authorizing  the 
issuance  of  an  execution  for  the  recovery 
of  any  deficiency  which  may  exist,  will  not 
create  a  lien  by  docketing.  But  where, 
under  Practice  Act,  section  246,  a  sale  of 
mortgaged  property  is  ordered  with  direc- 
tions that  after  the  application  of  the  pro: 
coeds  execution  shall  be  issued  for  the 
balance,  this  in  effect  creates  a  personal 
judgment,  which,  when  docketed,  becomes  a 
lien. — Chapin  v.  Broder,  16  Cal.  403. 

A  subsequent  mortgagee  having  been 
joined  as  defendant  in  a  tiuit  to  foreclose 
brought  by  another  mortgagee  of  the  same 
property,  and  after  having  set  up  his  mort- 
gage and  prayed  foreclosure  in  the  usual  way, 
and  for  general  relief,  cannot  afterward  ob- 
ject to  a  decree  for  foreclosure  as  prayed  for 
by  himself. — ^Benner  ▼.  Troughton,  17  Cal. 
247. 

Under  a  decree  ordering  a  sale  of  land 
to  satisfy  a  mortgage  debt,  no  lien  attaches 
to  other  land  of  the  debtor  until  a  sale  has 
been  had  and  the  deficiency,  if  there  is  any, 
is  docketed^— -Englund  v.  Lewis,  25  Oal.  337. 

Where,  in  an  action  to  recover  a  mort- 
gage debt  and  to  foreclose  the  mortgage,  a 
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In  A  decree  for  foreclosure  the  deeerip- 
tion  of  the  land  to  be  sold  was  of  a  tract 
described  by  metes  and  bounds,  excepting 
certain  parts,  described  only  by  reference  to 
certain  records  of  deeds.  Held,  that  the 
necessity  for  such  reference  did  not  render 
the  decree  void  and  open  to  collateral  attack. 
De  Sepulveda  ▼.  Bangh,  74  Cal.  468,  5  Am. 
St.  Bep.  455,  16  Pae.  223. 

An  action  may  be  brought  on  a  judgment 
entered  in  an  action  for  the  foreclosure  of 
a  mortgage,  by  which  the  indebtedness  of 
defendant  to  plaintiff  was  ascertained  and 
declared  a  lien  on  the  mortgaged  land,  and 
a  sale  of  the  land  to  satisfy  the  judgment 
was  ordered. — Bowe  ▼.  Blake,  V^  Cal.  167, 
37  Am.  8t.  Bep.  45,  33  Pac  864. 

In  construing  judgment  in  foreclosure  the 
erroneous  recital  as  to  the  county  in  which 
the  lands  are  situated  must  yield  to  the  par- 
ticular description  with  reference  to  the  gov- 
ernment survey. — Bogers  v.  Cady,  104  Cal. 
288,  43  Am.  St.  Bep.  100,  38  Pac.  81. 

Where  an  order  of  sale  has  been  issued 
under  a  judgment  in  a  suit  to  enforce  a  de- 
cree for  the  foreclosure  of  a  mortgage,  it  is 
sustained  by  the  same  presumptions  of  regu- 
larity as  attach  to  the  judgment  itself;  and, 
though  erroneous,  the  order  is  not  absolutely 
void,  and  cannot  be  questioned  in  a  collateri^ 
attack  on  the  proceedings  of  the  court  which 
resulted  in  the  order. — Bowe  y.  Blake,  112 
Gal.  637,  44  Pac.  1084. 

The  fact  that  a  foreclosure  of  a  deed  ab- 
solute intended  as  a  mortgage  has  been  en- 
tered gives  no  constructive  notice  to  a  bona 
fide  purchaser  of  the  property  from  the  mort- 
gagee, where  no  lis  pendens  has  been  filed, 
in  view  of  the  Code  of  Civil  Procedure,  sec- 
tion 726,  providing  that  in  foreclosure  cases 
the  docketing  of  a  deficiency  judgment  only 
creates  a  lien. — Carpenter  v.  Lewis,  119  Cal. 
18,  50  Pac.  925. 

Where  the  decree  provided  for  the  pay- 
ment to  the  mortgagor  of  the  moneys  re- 
ceived from  sales  of  the  crops  of  two  years 
by  receivers,  a  clause  in  the  decree  barring 
and  foreclosing  any  right  of  redemption 
should  be  referred  to  the  sales  of  the  crops; 
and  where  no  right  to  further  proceedings  is 
reserved  in  the  decree,  the  jurisdiction  is  ex- 
hausted, and  the  foreclosure  clause  is  not 
prejudicial. — ^Hall  v.  Glass,  123  Cal.  500,  69 
Am.  St.  Bep.  77,  56  Pac.  336. 

Where  a  defendant  in  a  suit  to  foreclose 
a  mortgage  has  an  interest  in  the  land  not 
covered  by  the  mortgage,  or  an  equity  he  de- 
sires protected,  he  should  present  the  matter 
to  the  court,  and,  on  failure  to  do  so,  cannot 
complain  of  the  decree. — County  Bank  of  San 
Luis  Obispo  v.  Goldtree,  129  Cal.  160,  61  Pac. 
785. 

Where  plaintiff,  who  had  a  lien  on  de- 
fendants' land  subject  to  a  mortgage,  was 
made  a  party  to  the  suit  foreclosing  the  mort- 
gage, but  did  not  answer  or  set  up  his  claim 
therein,  he  is  not  barred  from  maintaining  an 


action  on  his  elalm  against  the  land  owner 
since  the  only  bar  raised  against  him  by  the 
decree  in  the  foreclosure  suit  is  on  the  iisne 
that  his  claim  is  subject  to  the  lien  of  plain- 
tiff therein. — Greenebanm  v.  Davis,  131  CaL 
146,  82  Am.  St.  Bep.  338,  63  Pae.  165. 

A  purchaser  at  execution  sale,  after  the 
date  of  a  mortgage,  which  was  void  as  to  sub- 
sequent purchasers  because  impronerly  re- 
corded, acquires  a  title  which  is  aaverse  to 
that  of  the  mortgagee;  and  hence  a  judgment 
against  him  in  a  foreclosure  suit  to  which  he 
was  made  a  party  is  not  a  bar  to  his  asser- 
tion of  superior  title,  where  the  court  made 
no  finding  on  the  issue  whether  his  or  the 
mortgagee's  title  was  superior,  and  menlj 
decreed  that  "said  foreclosure  sale  shall  be 
without  prejudice  to  anv  and  all  prior  and 
paramount  rights  of  defendants,  except  the 
defendant  mortgagor." — Cady  v.  Purser,  131 
Cal.  552,  82  Am.  St.  Bep.  391,  63  Pae.  844. 

Title  of  remaindermen  held  not  subject 
to  mortgage  executed  by  life  tenant,  .snd 
their  rights  were  not  affected  by  the  fore- 
closure of  the  mortgage,  although  they  were 
made  defendants  to  the  foreclosure  suit— 
Pryor  v.  Winter,  147  Cal.  554,  109  Am.  8t 
Bep.  162,  82  Pac.  202. 

Upon  collateral  attack  upon  a  judgment 
by  default  foreclosing  a  mortgage,  where  the 
judgment  recites  "that  defendants  have  been 
duly  and  regularly  summoned,"  and  "that 
the  default  of  each  defendant  for  not  answer* 
iuff  has  been  duly  and  regularly  entered," 
all  presumptions  are  in  favor  of  the  validitj 
of  the  judgment,  and  the  thinff  concerning 
which  the  record  is  silent  will  De  presnmed 
to  have  been  properly  done.— County  Bank 
of  San  Luis  Obispo  v.  Jack,  148  Cal.  437, 
113  Am.  St.  Bep.  285,  83  Pac.  705. 

The  matter  adjudged  was  merely  the 
plaintiffs'  right  to  redeem  the  whole  of  the 
property  from  the  foreclosure  sale,  and  all 
that  it  was  necessary  for  them  to  prove  to 
sustain  such  right  was  that  they  were  suc- 
cessors in  interest  of  one  or  more  of  the 
judgment  debtors  in  some  part  of  the  prop- 
erty; and  the  judgment  is  conclusive  oniy  of 
that  which  was  essential  to  support  nch 
right. — Emerson  v.  Yosemite  Gold  Min.  etc 
Co.,  149  Cal.  50,  85  Pac.  122. 

One  not  made  a  party  to  an  action  to  the 
foreclosure  of  a  mortgage  who  has  any  inter- 
est in  the  premises  is  not  affected  by  the 
foreclosure  decree. — Hibernia  Sav.  k  Loan 
Soc.  V.  Bobinson,  150  CaL  140,  88  Pac.  720. 

A  conveyance  under  a  foreclosure  decree 
does  not  affect  the  title  held  by  persons  who 
are  not  made  parties  to  the  action  of  fore- 
closure if  such  title  appears  of  record  when 
the  action  is  begun.--Shurtleff  v.  Kehrer, 
163  Cal.  24;  sub  aom.  Shurtleff  v.  Bracken, 
124  Pae.  724. 

Such  a  subsequent  purchaser,  whose  deed 
was  duly  recorded  prior  to  the  commencement 
of  an  action  to  foreclose  a  prior  mortgage  os 
the  water  rights,  but  who  was  not  made  s 
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Mrtj  to  the  action,  wm  not  bound  by  the 
zoreeloBure  decree.— -Shnrtleff  y.  Kehrer,  163 
CaL  24,  sub  nom.  Bhurtleff  T.  Bracken.  124 
Pae.  72i. 

A  conTeyanee  nnder  a  decree  foreclosing 
a  mortgage  does  not  affect  the  title  held  by 
persons  who  are  not  made  parties  to  the  ac- 
tion of  foreclosure,  if  such  title  appears  of 
record  when  the  action  is  begun. — Shurtleff 
T.  Kehrer,  163  Cal.  24,  sub  nom.  Shurtleff  ▼• 
Bracken,  124  Pae.  724. 

Where  the  complaint  alleges  that  the  in- 
terest of  an  appealing  claimant  in  the  mort- 
gaged property  is  subsequent  to  the  mort- 
gage, and  he  was  offered  an  opportunity  to 
set  up  any  claim  he  had,  he  has  had  his 
day  in  court,  and  is  estopped  from  contest- 
ing the  validity  of  the  decree  of  foreclosure. 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.,  4  Cal.  App.  630,  89  Pae.  360. 

The  fact  that  the  findings  in  the  fore- 
closure suit  were  waived  cannot  affect  the 
potency  of  the  judgment,  which  is  conclusive 
as  to  all  matters  embraced  within  the  issues 
and  that  might  have  been  litigated  in  the 
case. — Simmons  v.  Bowe,  4  Cal.  App.  752,  89 
Fac.  621. 

The  fact  that  the  plaintiff  was  made  a 
party  defendant  to  the  foreclosure  of  the 
mortgage,  under  the  general  allegation  that 
he  claimed  some  interest  in  the  premises 
which  was  subordinate  to  the  lien  of  the 
mortgage,  upon  the  foreclosure  of  which  no 
conflict  of  interests  between  plaintiff  and  the 
defendant  appealing  was  set  up  or  adjudged, 
the  decree  of  foreclosure  is  not  res  adjudicata 
against  the  right  of  the  plaintiff  to  recover 
one-half  of  the  proceeds  of  sale  wholly  paid 
to  said  defendant. — Hentig  v.  Johnson,  8  Cal. 
App.  221,  96  Pae.  390. 

Collateral  attack  for  fraud  not  affecting 
jurisdiction  on  judgment  of  foreclos- 
ure.     36  L.  B.  A.  (N.  S.)  985. 

Effect  of  foreclosure  of  one  of  several  si- 
multaneous mortgages  upon  the  others. 
39  L.  B.  A.  (N.  8.)  524. 

Foreclosure  suit  as  bar  to  action  at  law. 
4  L.  B.  A.  205. 

Judgment  against  trustee  in  mortgage  as 
affecting  beneficiary  who  was  not  a 
party.    35  L.  B.  A.  (K.  S.)  196. 

Bight  to  enjoin  foreclosure  sale  on  ground 
of  alleged  error  in  amount  of  mortgage 
indebtedness.    Ann.    Cas.    1912C,    572. 

§261.    Awrignment  of  Judgment  or  decree. 

After  foreclosure  of  a  mortgage  and  de- 
cree of  sale,  the  mortgagee  and  mortgagor 
agreed  in  writing  that  an  order  of  sale  should 
not  isaue  for  a  period  named,  and  that  the 
mortgagee  might  take  possession  of  the  pram- 
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▼ice  versa. — Engh 


A  copy  of  a  jud(   i 
by  the  clerk  to  tl 
as  process  for  the 
and,  although  erroi 
be  amended. — ^New 
557. 

Judgment  forecli 
recovery  of  money 
not  issue  after  five 
86  CaL  384,  385,  21 

Allowing  executi 
closure  more  than 
within  the  sound  di 
der  Code  of  Civil  1 
amended  in  1895,  p] 
the  judgment  may  b 
execution"  after  h 
entry,  "by  leave  oi 
judgment  for  that 

?lemental  pleadings. 
iaL  28,  66  Am.  St. 
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J.  SALE. 

Effeet  of  pnreliaM  by  mortgage  at  fore* 
eloBore  sale  to  extinguish  lien  of  mort- 
gage.    7  L.  B.  A.  279. 

Enjoining  sale  under  trust  deed  pending 
bankruptcy.    2  L.  B.  A.  (N.  S.)  560. 

Bight  of  mortgagor  to  engage  in  compet- 
ing business  after  sale  of  business  and 
goodwill  on  foreclosure.  19  L.  B.  A, 
(N.  8.)  765. 

Bight  to  proceeds  of  insurance  where  loss 
occurs  after  foreclosure  sale  but  during 
the  period  of  redemption.  6  L.  B.  A. 
(N.  8.)  448. 

What  fund  is  chargeable  with  costs  and 
expenses  of  sale  when  encumbered  prop- 
erty is  sold  in  bankruptcy  free  of  Uena. 
29  L.  B.  A.  (N.  8.)  787. 

1 868.    Katnre  and  ewentislj  In  general 

The  owner  of  the  mortgaged  premises,  where 
no  power  of  sale  is  embraced  in  the  mortgage, 
cannot,  under  any  circumstances,  be  cut  off 
from  his  estate,  except  by  sale  in  pursuance  of 
the  decree  of  the  court. — Goodenow  ▼.  Ewer, 
16  Gal.  461,  76  Am.  Dec.  540. 

Under  Code  of  CiTil  Procedure,  section  729, 
providing  that  a  commissioner  in  foreclosure 
proceedings  must  be  sworn  to  faithfully  per- 
form his  duties,  the  fact  that  no  written  affida- 
vit of  the  commissioner  was  on  file  in  the 
clerk's  office,  and  that  the  clerk's  register  of 
actions  did  not  show  that  such  an  affidavit 
had  been  filed,  was  not  conclusive  evidence 
that  the  commissioner  was  not  sworn,  and 
hence  did  not  exclude  other  evidence  that  he 
was  sworn,  since  there  is  no  provision  that 
the  affidavit  must  be  filed,  or  that  it  should  be 
in  writing.— May  v.  Hatcher,  130  CaL  627,  68 
Pae.  83. 

A  sale  under  execution  or  under  foreclosure 
decree  is  void  only  if  conducted  in  a  manner 
prohibited  by  statute,  or  in  a  manner  which 
would  not  have  been  in  the  power  of  the  court 
in  the  first  instance  to  have  authorised.  And 
in  this  regard  it  matters  not  whether  the  de- 
parture waa  f^om  the  statutory  mode  or  from 
the  directions  of  the  decree. — ^Bechtel  v.  Wier, 
152  Gal.  448,  15  L.  B.  A.  (N.  8.)  549,  98  Pac. 
76. 

First  and  list  days  in  computing  time  for 
sales  under.    49  L.  B.  A.  235. 

Necessity  for  change  of  possession  to  up- 
hold sale  under  deed  of  trust  as  against 
creditors  of  former  owner.  86  L.  B.  A. 
(N.  8.)  1021. 

1264.    OonatitQttoBal   and   itatotorf   proTl- 
■lona. 

Act  providing  that  sale  of  property  must  be 
made  by  order  of  probate  court  does  not  apply 
to  foreclosure  or  judicial  sale  in  equity. — 
Glark  v.  Boyreau,  14  GaL  684, 640. 


Section  726  of  tiie  Code  of  (5vil  Proeedan, 
conferring  upon  the  court  authority  to  appouit 
commissioners  to  sell  mortgaged  property,  is 
not  in  violation  of  the  fifth  section  of  artids 
XI  of  the  constitution,  requiring  that  the  da- 
ties  of  a  sheriff  shall  be  prescril^d  by  geacril 
and  uniform  laws. — McDermot  v.  Bartoa,  106 
Gal.  194,  89  Pac.  538. 

|866.    Jndgment  or  dacroe  antlimlitng  nle 
IngeneraL 

Where  a  mortgage  executed  by  a  hnsbaad 
and  wife  is  foreclosed,  and  after  entry  of  tlw 
decree  the  husband  dies,  the  mortgagees  vt 
entitled  to  an  order  of  sale  on  the  decree,  not* 
withstanding  the  death  of  the  husband,  as  tke 
decree  binds  the  specific  premises  mortga^ied, 
and  the  property  passed  into  the  hands  of  the 
executrix  of  the  husband's  estate  subject  ts 
the  lien. — Gowell  v.  Buckelew,  14  GaL  640. 

Order  of  sale  should  be  in  name  of  people 
and  directed  to  sheriff  under  sections  682  and 
684,  Gode  of  Givil  Procedure. — ^Newmark  v. 
Ghapman,  58  GaL  557. 

On  the  foreclosure  of  a  mortgage  coveriag 
in  terms  all  the  propertv  of  the  mortgagor 
''now"  owned  or  used  by  the  mortgagor  in  coi- 
nection  with  certain  waterworks,  a  decree  for 
the  sale  of  all  property  at  the  date  of  said 
mortgage,  "or  since,"  used  by  said  mortgagor 
in  that  connection,  is  unauthorized. — Marshall 
V.  Livermore  8pring  Water  Go.,  2  GaL  Unzepu 
417,  5  Pac  101. 

Writ  directing  sale  of  property  under  fore- 
closure decree  is  properly  termed  an  order  of 
sale. — Tregear  v.  Etiwanda  Water  Go.,  76  CaL 
537, 542,  9  Am.  St.  Bep.  245, 18  Pac.  658. 

Proper  mode  of  directing  sale  of  property 
under  foreclosure  decree  is  a  writ  with  recitali 
prescribed  by  section  684,  Gode  of  Givil  Pro- 
cedure.— Tregear  v.  Etiwanda  Water  Go.,  76 
Gal.  587,  542,  9  Am.  St.  Bep.  245, 18  Pac  658. 

Order  of  sale  cannot  issue  on  f  oreclosnre  de- 
cree five  years  i^ter  entry  of  decree. — ^Dorlaad 
V.  Hanson,  81  GaL  202,  204,  16  Am.  8t  Bap. 
44,  22  Pac  552. 

The  fact  that  a  payment  had  been  made 
upon  the  judgment  of  foreclosure,  and  that 
the  order  of  sale  annexed  to  a  certified  eopf 
of  the  judgment,  issued  subsequently  to  such 
payment,  made  no  reference  thereto,  does  sot 
vitiate  Uie  order  of  sale. — Hibernia  Sav.  4 
Loan  Soe.  v.  Behnke,  121  GaL  839,  53  Pae. 
812. 

A  purchase  money  mortgage  on  realty  wai 
foreclosed,  and  the  judgment  directed  the  pro- 
ceeds of  the  sale  to  be  applied  in  satisfjiBg 
a  lien  prior  to  the  purchase  money  lien.  Oa 
the  issuing  of  the  order  of  sale  an  injunctioa 
was  obtained  by  the  wife  of  the  mortgagor  re- 
straining the  sheriff  from  selling  the  prop- 
erty on  the  claim  that  it  was  a  homestasd. 
The  judgment  rendered  in  this  proceeding,  ia 
which  the  parties  to  the  foreclosure  suit  were 
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not  Joined,  dismiflsed  the  injanetion,  and  oi 
dered  the  proceeds  of  the  sale  to  be  applied  t 
the  payment  of  the  purchase  money  lien,  an< 
the  balance  paid  into  court.    A  new  order  o 
■ale  was  issued,  and  the  sherifTs  notice  of  sal 
was  adyertised,  whereby  the  money  was  to  bi 
applied  aecordin|^  to  the  order  made  in  the  in 
junction  proceeding.    Held,  that  the  sale  wai 
invalid,  since  it  was  not  authorized  by  the  ori 
ginal  decree,  nor  was  the  judgment  as  modifiec 
valid  as  against  the  parties  to  the  foreclosure 
suit,  since  they  were  not  parties  thereto. — Van 
Loben  Sels  y.  Bunnell,  131  CaL  489,  68  Pae. 
778. 

Upon  the  foreclosure  of  the  equitable  Uen 
of  the  creditors  the  judgment  is  not  required 
to  direct  that  the  sale  of  the  lands  be  made 
at  the  ''minimum  prices"  set  forth  in  the  trust 
afpreement.  That  provision  fell  with  the  pro- 
vision authorizing  the  company  to  make  the 
sales,  when  by  reason  of  its  neglect  to  make 
sales  the  land  company  produced  a  condition 
which  authorized  a  court  of  equity  to  take  the 
security  into  his  own  hands,  and  the  court  was 
authorized  to  direct  a  sale  in  any  just  and 
equitable  manner.— Earle  v.  Sunnyside  Land 
Co.,  150  Cal.  214,  88  Pac.  920. 

The  provision  in  a  trust  deed  to  secure  credi- 
tors that  they  should  be  paid  only  out  of  the 
proceeds  of  sales  by  a  land  company  party 
thereto,  at  not  less  than  certain  minimum 
prices,  is  to  be  construed  with  its  undertaking 
to  use  reasonable  diligence  in  placing  the 
lands  upon  the  market  and  in  making  sales 
thereof,  and  the  trust  deed  cannot  be  con- 
strued as  intending  that  the  land  company  by 
violating  its  agreement  could  indefinitely  post- 
pone the  right  of  the  creditors  secured  to  ob- 
tain payment  out  of  the  lands;  and  upon  fore- 
closure by  the  creditors,  where  the  court  finds 
that  the  land  company  was  negligent  in  its 
required  duty  to  make  sales,  it  will  equitably 
subject  the  lands  to  the  payment  of  the  credi- 
tors by  a  judicial  sale,  without  reference  to 
the  performance  of  the  condition. — Earle  v. 
Sunnyside  Land  Co.«  150  CaL  214,  88  Pac.  920. 

Regarding  the  decree  as  an  entirety.  It  is 
held  to  be  intended  to  provide  that  sums  due 
to  the  trust  company  individually  should  be 
deducted  from  the  total  sum  to  be  received  by 
it  as  trustee  from  the  proceeds  of  judicial 
sales  of  the  land,  and  to  follow  the  findings 
in  that  respect. — Earle  v.  Sunnyside  Land  Co.| 
150  Cal.  214,  88  Pac.  920. 

In  action  to  enforce  mortgage  for  part 
of  debt.    87  L.  B.  A.  751. 

Order  of  sale  under  foreclosure  of  parcels 
of  land  conveyed  successively  by  mort- 
gagor as  affected  by  assumption  of 
mortgage  debt.    Ann.  Cas.  1914A,  715. 

§  266.    ^^  Jvxlsdictloii  to  make. 

An  order  for  the  sale  of  mortgaged  premises, 
a/ter  proceedings  had  to  foreclose  the  mort- 
gtLgt,  may  be  applied  for  only  m  the  court 
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gaeo.    Penoiii  irlio  maj  i^  and  powen  in 
nuJcUig  Bale. 

A  Bheriff  liaa  no  authority  to  make  sale  of 
mortgaged  premises  under  a  judgment  of  fore- 
closure and  sale,  unless  an  order  of  sale  is  is- 
sued upon  the  judgment  and  placed  in  his 
hands. — ^Heyman  v.  Babcock,  30  CaL  367. 

It  is  the  duty  of  sheriff  of  county  in  which 
any  parcel  of  the  mortgaged  premises  is  situ- 
ated to  execute  the  order  of  sale,  unless  the 
decree  contains  special  directions  in  that  re- 
spect.— Heyman  ▼.  Babcock,  30  Cal.  367. 

In  cases  of  foreclosure  of  mortgages  the 
court  is  authorized  to  appoint  a  commiBsioner 
to  sell  the  encumbered  property,  in  every  case, 
at  its  discretion.— McDermot  ▼.  Barton,  106 
CaL  194,  39  Pac.  538. 

An  order  appointing  a  commissioner  in  fore- 
closure to  seU  the  mortgaged  property,  under 
Code  of  Civil  Procedure,  section  726,  as 
amended  in  1893,  will  not  be  reversed  because 
the  prayer  of  the  complaint  f  oUows  the  usual 
form,  and  asks  for  a  sale  of  the  mortgaged 
property  by  the  sheriff.— McDermot  ▼.  Barton, 
106  Cal.  194,  39  Pac.  638. 

Code  of  Civil  Procedure,  section  726,  con- 
ferring on  the  court  authority  to  appoint  W)m- 
missioners  to  sell  mortgaged  property,  does 
not  violate  constitution,  article  XI,  requiring 
the  legislature,  by  general  laws,  to  provide 
for  certain  county  officers,  including  sheriffs, 
and  to  prescribe  their  duties,  there  being  no 
provision  that  foreclosure  sales  shall  be  made 
by  sheriffs.— McDermot  v.  Barton,  106  Cal. 
194,  39  Pac.  538. 

Under  Code  of  Civil  Procedure,  section  726, 
as  amended  in  1893,  providing  that  a  commis- 
sioner, when  appointed  to  conduct  a  foreclos- 
ure sale,  shall  possess  the  powers  and  be 
subject  to  the  duties  of  sheriffs  m  like  cases, 
a  sale  conducted  by  a  commissioner  is  not  vi- 
tiated by  the  fact  that  the  order  of  sale  was 
directed  to  the  sheriff,  the  direction  to  the 
sheriff  being  a  harmless  irregularity.— Taylor 
V  EUenberger,  6  Cal.  Unrep.  725,  65  Pac.  832, 
judgment  modified,  134  Cal.  31,  66  Pac.  4. 

The  court  is  authorized  to  appoint  a  com- 
missioner to  make  a  sale  under  foreclosure,  by 
its  judgment  or  at  any  time  after  audgment. 
The  statute  does  not  require  notice  of  the 
appointment,  and  the  order  appointing  the 
commissioner  may  be  obtained  «f  P»"2;"7 
Granger  v.  Sheriff,  140  Cal.  190,  73  Pac.  816. 

§  270.    Mode  of  sale. 

In  absence  of  statuta  prescribing  mode  of 
foreclosure  sale,  court  may  ^rect  how  it 
should  be  made.— Hopkins  ▼.  Wiard,  72  CaL 
259,  261,  la  Pac.  687. 

§271.    Notica  of  sale. 

A  sale,  made  under  a  judgment  in  f  oreelos- 
oie  on  insufficient  noticoi  cannot  be  aet  aside 


on  this  ground.  The  remedy  is  by  smt 
against  the  officer. — Shores  v.  Scott  Eiver 
Water  Co.,  17  Cal.  626. 

Under  sections  692  and  693  of  the  Code  of 
Civil  Procedure,  it  is  the  duty  and  right  of 
the  sheriff  to  publish  the  notice  of  sale  under 
execution  foreclosure  decree,  and  he  alone  has 
the  power  to  determine  and  select  the  places 
and  newspapers  in  which  to  publish  the  re- 
quired notice,  and  the  attorneys  for  the  party 
enforcing  the  decree  have  no  right  to  contract 
for  the  publication  of  the  notice  in  a  particu- 
lar newspaper,  or  to  direct  the  sheriff  to  make 
such  publication. — Northern  Counties  Invest- 
ment Trust  (Limited)  v.  Cadman,  101  CaL  200, 
35  Pac.  557. 

The  fact  that  one  publication  of  a  sale  by 
a  commissioner  under  foreclosure  had  the  date 
June  16th,  instead  of  June  7th,  did  not  viti- 
ate the  sale,  where  sufficient  publications  were 
made  after  the  date  was  changed  to  June  7th. 
May  V.  Hatcher,  130  Cal.  627,  63  Pac  33. 

The  fact  that  a  commissioner  in  fore- 
closure proceedings  made  a  sale  which  was 
set  aside  for  insufficiency  of  notice  did  not 
invalidate  a  subsequent  sale  of  which  due 
notice  was  given. — ^May  v.  Hatcher,  130  Cal 
627,  63  Pac.  33. 

Where  the  description  of  the  property  in 
the  notice  of  sale  was  precisely  the  same 
as  that  contained  in  the  judgment,  and,  so 
far  aff  the  record  discloses,  cannot  be  said  to 
fail  to  sufficiently  identify  the  land  sold,  an 
objection  that  the  description  was  indefinite, 
uncertain,  and  imperfect  cannot  be  sustained. 
Anglo-Calif ornian  Bank  y.  Cerf,  142  CaL  303, 
304,  75  Pac.  902. 

§272.    (Poatponemant  af  aala. 

The  refusal  to  postpone  a  sale  under  fore- 
closure will  not  be  reversed  where  it  did 
not  appear  that  notice  of  motion  had  been 
served  on  any  of  the  parties  interested,  and 
the  evidence  was  conflicting  as  to  the  pro- 
priety of  the  pdstponement,  though  it  was 
alleged  that  the  commissioner  appointed  to 
seU,  left  the  courtroom  during  the  argument, 
and  proceeded  with  the  sale,  and,  though  re- 
spondent's attorneys  sent  a  telegram  to  the 
judge  objecting  to  a  postponement  except 
upon  legal  grounds,  it  was  not  shown  that 
they  had  notice  of  said  motion,  nor  of  the 
reasons  on  which  it  was  based. — Merzbach  v. 
Hadley,  109  Cal.  614,  42  Pac.  157. 

It  is  not  an  abuse  of  discretion  for  the 
commissioner  to  refuse  to  postpone  the  sal^ 
where  no  reason  appears  why  the  mJ;.J*0JJ^ 
have  been  postponed. — Connick  t.  Hill,  Iti 
Cal.  162,  59  Pac.  838. 

§273.    Bala  In  parcela. 

The  well-established  rules  of  equi^  pn- 
eeedings  require,  not  only  that  the  property 
Bhould  be  sold  in  parcels,  but  that  the  prop- 
erty included  in  the  first  mortgage  should  be 
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boldt  Sav.  ft  Loan  Soe.  y.  March,  136  Cal. 
321,  68  Pae.  968. 

A  party  who  moves  to  set  aside  the  sale 
has  the  burden  to  show  sneh  an  irregnlaritj 
or  material  departure  from  the  statute  as  will 
justify  the  court  in  setting  it  aside;  and 
where  it  does  not  appear  from  the  showing 
made  by  the  moving  party  that  the  conditions 
which  would  authorize  the  sale  of  all  of  the 
property  together  did  not  exist,  and  no  show- 
ing of  injury  appears  by  reason  uf  such  sale, 
the  motion  is  properly  denied. — Anglo-Cali- 
fomian  Bank  t.  Cerf,  142  Cal.  303,  75  Pae. 
902. 

If  there  was  anything  that  would  make 
the  premises  as  a  whole  more  valuable  than 
when  separated  into  two  parcels,  it  was  in- 
cumbent on  the  appellants  to  allege  and  prove 
it.  An  irregular  sale  will  not  be  set  aside, 
unless  it  is  shown,  either  from  the  nature  ox 
the  irregularity  itself  or  from  extrinsic  facts, 
tiiat  injury  was  caused  thereby. — Snmmer- 
ville  v.  March,  142  CaL  554,  100  Am.  St  Bep. 
145,  76  Pae.  388. 

The  order  of  sale  in  a  foreclosure  action 
is  at  most  erroneous,  and  not  void,  because 
not  having  the  seal  of  the  court  attached; 
and  so  the  sale  thereunder,  as  well  as  under 
a  certified  copv  of  the  decree  of  foreclosure, 
cannot  be  coUaterally  attacked. — Hager  v. 
Astorg,  145  Cal.  548,  104  Am.  6t.  Bep.  68,  79 
Pae.  68. 

In  a  suit  to  set  aside  a  foreclosure  decree 
for  fraud,  a  bill,  failing  to  allege  a  defense 
on  the  merits,  held  demurrable. — ^Bell  ▼. 
Thompson,  147  CaL  689,  82  Pae.  327. 

In  an  action  by  the  purchaser  under  the 
sale  by  the  trustee  to  recover  the  land  sold 
against  the  widow,  an  answer  which  does  not 
show  that  the  value  of  the  property,  includ- 
ing the  homestead,  exceeded  the  debt,  nor 
that  a  separate  ssJe  would  have  saved  her 
homestead,  nor  anything  to  indicate  that  a 
sale  in  parcels  would  have  been  more  benefi- 
cial to  her  than  the  sale  as  an  entirety,  nor 
that  the  purchaser  had  notice  of  the  demand 
for  a  separate  sale  or  of  the  declaration  of 
homestead,  does  not  state  facts  which  would 
warrant  a  decree  against  the  plaintiff  avoid- 
ing the  sale. — ^Weber  v.  McCleverty,  149  Cal. 
316,  86  Pae.  706. 

§  283.    Bights  of  vuxtbMMM  In  gsnaraL 

Purchaser  of  part  of  mortgaged  premises 
is  entitled  to  ratable  distribution  amon^  all 
parts  according  to  value  of  whole. — ^Dennu  y. 
Burritt,  6  Cal.  670. 

There  is  no  privity  of  contract  or  estate 
between  the  purchaser  upon  the  decree  of 
sale  on  foreclosure  and  the  tenant  of  the 
nkortgagor.  The  purchaser  may  treat  the 
tenant  as  an  occupant  without  right,  and 
maintain  ejectment  for  the  premises,  except 
where  the  purchaser  is  precluded,  by  his  acts 
or  declarations,  from  thus  treating  him. — 
HcDermott  v.  Burke,  16  Cal.  580. 


The  purchaser  cannot,  for  the  want  of 
privity,  count  upon  the  lease,  and  sue  for  the 
rent  or  value  of  the  use  and  occupation.  The 
relation  between  the  purchaser  and  tenant  is 
^at  of  owner  and  trespasser  until  some  agree- 
ment, expressed  or  implied,  is  made  between 
them  wiui  reference  to  the  occupation.  The 
tenant  is  not  bound  to  attorn  to  the  pur- 
chaser, nor  is  the  latter  bound  to  accept  the 
attornment,  if  offered,  unless  the  acts  or 
declarations  of  the  purchaser,  anterior  to  the 
purchase,  qualify  the  subsequent  relation  of 
the  parties,  or  the  rights  springing  from  it. — 
MeBermott  v.  Burke,  16  Cal.  580. 

The  foreclosure  of  a  mortgage,  executed 
by  the  heirs  of  the  deceased,  upon  property 
inherited  from  him,  does  not  divest  or  in- 
juriously affect  the  rights  of  the  creditors  of 
the  deceased;  but  the  purchaser  at  the  fore- 
closure sale  will  hold  the  property,  subject  to 
the  proceedings  of  the  probate  court,  for  the 
settlement  of  the  estate  of  the  deceased. — 
Cook  V.  De  La  Guerra,  24  Cal.  237. 

A  mortgagee  foreclosed  his  mortgage,  and 
bought  the  mortgaged  premises  at  the  sale 
under  his  foreclosure,  and  a  creditor  of  the 
mortgagor,  having  a  judgment  subsequent  to 
the  mortgage,  and  who  was  not  made  a  party 
to  the  foreclosure,  t^terward  advertised  the 
same  premises  for  sale  under  his  judgment. 
Held,  that  tiie  purchaser  under  the  fore- 
closure was  not  entitled  to  an  injunction 
restraining  a  sale  of  any  interest  in  the  land 
held  by  the  judgment  debtor  at  the  rendition 
of  judgment  or  the  levy  of  the  execution. — 
Alexander  v.  Greenwood,  24  Cal.  505. 

A  title  derived  under  a  lien  older  in  its 
origin  is  prima  facie  superior  to  a  title  from 
a  common  source,  purporting  to  be  derived 
under  a  lien  junior  in  point  of  time,  though 
the  judicial  sale  u^der  the  latter  may  have 

S receded  the  sale  under  the  former. — ^Little- 
eld  V.  Nichols,  42  CaL  372. 

If,  after  the  allowance  of  the  claim  by  the 
administrator,  the  assignee,  to  whom  the 
claim  held  as  collateral  security  is  allowed, 
bids  in  the  mortgaged  premises  at  admin- 
istrator's sale,  and  appropriates  the  claim  in 
payment  of  the  purchase  money,  he  has  no 
nigher  right  to  the  land  than  he  had  to  the 
note  and  mortgage,  and  the  land  becomes  the 
security. — Ponce  v.  McElvy,  47  Cal.  154. 

Purchaser  under  foreclosure  decree,  en- 
forced by  equitable  assignee,  has  a  superior 
title  to  execution  purchaser  under  a  subse- 
quent judgment  lien,  if  made  a  party. — ^Mat- 
zen  V.  Shaeffer,  65  Cal.  81,  82,  3  Pae.  92. 

Purchaser  at  foreclosure  is,  in  equity^  as- 
signee of  debt  secured  by  mortgage. — Wilson 
V.  White,  84  Cal.  239,  243,  24  Pae.  114. 

A  bona  fide  purchaser  of  mortgaged  prem- 
ises at  foreclosure  sale,  who  "ps-js  the  price 
and  takes  a  certificate  of  sale,  is  not  affected 
by  subsequent  notice  of  adverse  rights, 
though  received  before  execution  of  the 
sheriff's  deed.— Duff  v.  Bandall,  116  Cal.  226. 
68  Am.  St.  Bep.  158,  48  Pae.  66. 
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gagee,  as  a  waiver  on  its  part,  and  to  claim 
the  proper  credit  apon  their  homestead 
burden  on  account  of  the  release  which  they 
did  not  authorize. — ^Blood  v.  Munn,  166  Cal. 
228,  100  Pae.  694. 

See  Bankruptcy,  §  12a. 

Where  a  copy  of  the  mortgage  is  attached 
to,  and  made  part  of,  the  complaint,  it  may 
be  examined  in  ascertaining  the  contract  of 
the  parties;  and  where  it  provides  that  upon 
a  foreclosure  sale,  the  proceeds  shall  be  ap- 
plied not  simply  to  the  amount  due  but  also 
to  the  unpaid  amount  secured  by  the  mort- 
gage, and  that  the  mortgaged  premises  shall 
constitute  one  parcel,  and  shall  be  sold  as 
such,  it  must  be  construed  as  intended,  in 
case  of  foreclosure  for  default  in  interest, 
that  the  property  shall  be  sold  en  masse,  and 
the  entire  debt  paid  out  of  the  proceeds. — 
San  Gabriel  Valley  Bank  v.  Lake  View  Town 
Co.,  4  Cal.  App.  630,  89  Pae.  360. 

Effect  of  sale  en  masse  by  sheriff  directed 
to  sell  parcels  of  land,  separately  mort- 
gaged, separately.  16  L.  B.  A.  (N.  S.) 
649. 

Necessity  that  sale  of  property  of  quasi- 
public  corporation  under  mortgage  be 
as  entire^  and  without  right  of  re- 
demption.   Ann.  Cas.  1913A,  624. 

§274.    Order  of  offering  for  sale. 

When  mortgagor  retains  part  of  mortgaged 
premises,  purchasers  of  part  are  entitled  to 
nave  mor^agor's  interest  first  exhausted. — 
Baun  V.  Beynolds,  11  Cal.  14,  20. 

Doctrine  of  selling  mortgaged  property 
which  has  been  sold  by  mortgagor  in  inverse 
order  of  alienation  may  be  controlled  by  cir- 
cumstances, instances  cited. — ^Irvine  v.  Perry, 
119  Cal.  362,  366,  61  Pae.  644,  949. 

Land  included  in  second  mortgage  not  in« 
eluded  in  first,  will  be  first  sold  to  satisfy 
second  mortgage. — ^Brooks  v.  Bice,  66  Cal. 
428. 

Where  mortgage  covering  two  tracts  is  ap- 
portioned between  purchasers  of  each  tract 
and  one  has  paid  his  share,  on  foreclosure 
other  tract  should  be  first  sold. — Weyant  v. 
Murphy,  78  Cal.  278,  281,  12  Am.  St.  Bep.  60, 
20  Pae.  668. 

Code  of  Civil  Procedure,  section  694,  which 
provides  that  at  execution  sale  the  judgment 
debtor  may  direct  in  what  order  the  property 
shall  be  sold,  applies  also  to  foreclosure  sales 
where  the  decree  does  not  specify  any  order 
of  sale. — Ontario  Land  k  Imp.  Co.  v.  Bed- 
ford, 90  Cal.  181,  27  Pae.  39. 

When  portions  of  mortgaged  premises  have 
been  sold  by  mortgagor,  lots  must  be  sold  in 
inverse  order  of  their  alienation. — ^Woodward 
V.  Brown,  119  CaL  283,  296,  63  Am.  St.  Bep. 
108,  61  Pae.  2,  642. 

In  an  action  to  foreclose  a  mortgage  cover- 
ing  two  separate  parcels  of  real  estate  and 


two  distinct  kinds  of  personal  property,  the 
court  is  not  required  to  follow  the  prayer  of 
the  complaint,  as  to  the  relative  order  of  sale 
of  such  parcels;  but  it  may,  acting  as  a  court 
of  equity,  direct  the  property  to  be  sold  on 
such  relative  order  as  it  deems  for  the  best 
interest  of  the  parties. — Bank  of  Ukiah  ▼. 
Beed,  131  Cal.  697,  63  Pae.  921. 

-  Wliere  a  person  takes  a  lease  subject  to 
a  mortgage,  and  expends  money  in  carrying 
out  the  purposes  and  conditions  of  the  lease, 
and  the  mortgage  is  also  a  lien  on  other  land 
belonging  to  the  lessor,  the  lessee  may,  in 
equity,  require  the  creditor  to  proceed  first 
against  the  unleased  land  for  the  satisfaction 
of  the  debt,  especially  since  Civil  Code,  sec- 
tion 2899,  provides  that,  where  one  has  s 
lien  on  several  things,  and  others  have  sub- 
ordinate interests  in  some,  but  not  all,  of  the 
same  things,  the  person  having  the  prior  lien 
must  resort  first  to  the  things  which  have  not 
been  transferred  since  the  prior  lien  was 
created.— Mack  v.  Shafer,  136  Cal.  113,  67 
Pae.  40. 

Where,  after  the  execution  of  a  mortgage 
on  real  estate,  the  mortgagor  conveyed  a 
right  of  way  over  the  land  to  a  water  com- 
pany for  the  construction  of  a  system  of 
canals  and  ditches,  and  thereafter  the  mort- 
gagee released  certain  portions  of  the  land 
from  the  operation  of  the  mortgage,  the  water 
company  was  entitled,  on  foreclosure  thereof, 
to  have  that  portion  of  the  mortgaged  prop- 
erty not  covered  by  its  right  of  way  first  sold. 
Merced  Security  Sav.  Bank  v.  Simon,  141  CaL 
11,  74  Pae.  366. 

Under  section  2899  of  the  Civil  Code, 
where  a  mortgagor  has  sold  a  portion  of  the 
mortgaged  land,  the  mortgage  must  be  en- 
forced first  against  the  unsold  portion  of  the 
mortgaged  premises  before  resort  can  be  had 
to  the  portion  sold.  The  vendee  does  not 
lose  his  right  to  protection  by  not  asserting 
it  in  the  foreclosure  suit;  and  the  only  effect 
of  his  failure  to  do  so  is,  that  the  nght  of 
protection  is  transferred  to  any  surplus  that 
may  arise  upon  the  sale  of  his  land  upon  the 
fordosure  decree,  which  he  may  assert  as 
against  execution  purchasers  from  the  mort- 
gagor, who  took  subject  to  his  conveyanee.-— 
Summerville  v.  March,  142  CaL  564,  100  Am. 
St.  Bep.  146,  76  Pae.  388. 

Bight  of  debtor  to  require  creditor  to 
satisfy  mortgage  or  deed  of  trust  out 
of  nonexempt  property.  Ann.  Cas. 
1913B,  394. 

§275.    When  portion  of  prenrinos  takn 

in  eminent  domain. 

Where  a  portion  of  the  land  has  been  eon- 
demned  under  the  right  of  eminent  domain, 
a  mortgagee  of  such  land  may  resort  to  any 
unclaimed  portion  as  security  for  his  mort- 
gage, but  uould  this  prove  deficient,  he  may 
resort  to  the  fund  in  the  custody  of  the  eovii. 
Reed  Orchard  Co.  v.  Superior  Court,  19  CaL 
App.  648,  128  Pftc.  9,  18. 


FOBECLOSUBE  BY  . 

§276.    Blgbt  of  Junior  mortgAgee  U 

compel. 

Where  a  mortgage  waa  made  on  two  piecei 
of  real  eatate  and  a  sabsequent  mortgage  wai 
made  on  one  of  them,  and  thereafter  a  home- 
stead was  declared  in  respect  of  the  land  nol 
embraced  in  the  second  mort^^age:  Held,  that 
the  equitable  right  of  the  junior  mortgagee  to 
compel  the  first  mortgagee  to  resort  in  the 
first  instance  to  the  property  on  which  he  had 
exclusive  claim,  could  not  be  taken  away  or 
impaired  by  a  declaration  of  homestead,  by 
either  husband  or  wife,  on  the  property  ex- 
clusively mortgaged  to  the  first  mortgagee. — 
Abbott  T.  Powell,  6  Sawy.  91.  F^d.  Cas. 
No.  13. 

Bee  Homestead,  §§  68, 69. 

§277.    Bids. 

Purchaser  who  by  mistake  bids  less  than 
amount  due  on  mortgage  may,  with  consent 
of  receirer  making  sale,  increase  his  bid 
to  full  amount. — ^Weyant  t.  Murphy,  78  Cal. 
278,  282,  12  Am.  St.  Bep,  50,  20  Pac.  568. 

The  land  in  controversy  was  covered  by 
a  mortgage  to  H.  for  ninety-six  thousand 
seven  hundred  and  twenty-five  dollars,  held 
by  8.  as  collateral  security.  It  was  agreed 
that  T.,  the  owner,  should  convey  the  land  to 
plaintiff  for  thirty-seven  thousand  five  hun- 
dred dollars,  the  money  to  be  paid  to  S., 
which  was  accordingly  done.  An  agreement 
was  then  made  between  plaintiff  and  H.  and 
6.,  by  which  the  latter  agreed  to  foreclose 
the  mortgage,  and  to  bid  at  the  sale  the  sum 
of  forty-five  thousand  dollars,  and  to  transfer 
the  certificate  of  sale  to  plaintiff;  also  that, 
if  any  third  person  should  bid  more  than 
forty-five  thousand  dollars,  and  become  the 
purchasers.  H.  and  S.  should  pay  plaintiff  that 
sum,  and  ne  would  quitclaim  to  T.  The  ac- 
tual value  of  the  property  was  not  more  than 
thirty-seven  thousand  five  hundred  dollars, 
and  there  was  no  intent  to  defraud  other 
creditors  by  the  arrangement.  Held,  that  the 
holders  of  liens  junior  to  the  H.  mortgage  had 
no  cause  to  complain.— ^anta  Marina  v.  Con- 
nolly, 79  Cal.  517,  21  Pac.  1093. 

It  being  apparent  that  the  conveyance 
from  T.  to  plaintiff  was  a  part  of  the  trans- 
action by  which  S.  was  to  realize  the  amount 
of  the  purchase  price  on  giving  plaintiff  the 
benefit  of  a  title  under  forclosure,  the  fact 
that  the  deed  from  T.  recited  that  plaintiff 
took  the  land  subject  to  encumbrances  did 
not  prevent  him  from  availing  himself  of 
the  foreclosure  as  against  other  liens. — Santa 
Marina  v.  Connolly,  79  Cal.  517,  21  Pac.  1093. 

The  fact  that  T.  was  not  a  party  to  the 
written  agreement  between  plaintiff  and  H. 
and  8.  cannot  affect  plaintiff's  rights. — 8anta 
Marina  v.  Connolly,  79  Cal.  517,  21  Pac.  1093. 

Mortgagee  is  not  bound  to  bid  any  higher 
than  he  pleases  at  foreclosure  sale. — Glide  v. 
Dwyer,  83  Cal.  477,  488,  23  Pac.  706. 

The  sale  by  the  sheriff  being  at  auction, 
the  mle  of  auction  sales,  that  a  bidder  may 
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Such  second  order  miglit,  in  aome  eases,  be 
ground  of  objection  on  the  score  of  costs, 
but  it  is  not  objectionable  as  sifecting  the 
Taliditj  of  the  sale. — Shores  t.  Scott  BiTer 
Water  Co.,  17  Cal.  626. 

Foreclosure  sale,  if  fair  and  regular  upon 
its  face,  will  not  be  set  aside  on  the  ground 
of  surprise,  unless  the  party  claiming  to  have 
been  surprised  was  without  fault  or  negli- 
gence, and  promptly  offered  to  return  the  pur- 
chase money. — Central  Pac.  B.  Co.,  t.  Creed, 
70  Cal.  497,  11  Pac.  772;  Hopkins  ▼.  Wiard, 
72  Cal.  259,  263,  13  Pac.  687. 

The  mere  fact  that  at  a  mortgage  fore- 
closure sale  the  property  was  sold  to  a  mort- 
gagee for  a  sum  much  below  its  value  is  no 
evidence  of  fraud. — Qlide  ▼.  Dwyer,  83  Cal. 
477,  23  Pac  706. 

The  court  has  power  to  refuse  to  eonflrm 
a  sale  under  the  decree,  and  may  set  it  aside 
and  order  a  resale,  where  special  circum- 
stances have  prevented  completion,  and  as- 
surance is  given  that  upon  a  resale  a  better 
price  can  be  obtained  sufficient  to  justify  the 
delay  and  additional  expense. — Thomas  v. 
San  Diego  College  Co.,  Ill  Cal.  358,  43  Pac 
965. 

An  item  of  costs  charged  for  "printing 
points"  does  not  represent  an  obligation  of 
the  defendant,  and  the  plaintiff  was  not  au- 
thorized to  include  it  in  the  bid  for  the 
amount  due;  but  such  error  does  not  justify 
setting  the  sale  aside. — ^Hibemia  Sav.  i  Loan 
Soc  V.  Behnke,  121  Cal.  339,  53  Pac.  812. 

Where  mortgaged  property  was  sold  for 
twelve  thousand  dollars,  which,  for  two  years 
preceding  the  sale,  had  been  assessed  at  said 
sum,  and  which  the  appraisers  appointed  by 
the  probate  department  had  appraised  at 
thirty-eight  thousand  dollars,  the  sale  would 
not  be  set  aside  on  the  ground  of  inadequacy 
of  price. — ^Hibemia  Savings  &  Loan  Soc.  v. 
Behnke,  121  Cal.  339,  53  Pac  812. 

Where,  at  a  foreclosure  sale,  the  sheriff 
had  offered  the  property  in  separate  parcels, 
and,  failing  to  sell  it  so,  had  sold  it  en  masse, 
the  sale  was  not  invalidated  by  the  subse- 
quent refusal  of  the  purchaser  to  fix  a  sum  at 
which  the  different  parcels  might  be  re- 
deemed separately. — ^Hibernia  Savings  ft 
Loan  Soc  v.  Behnke,  121  Cal.  339,  53  Pac 
812. 

In  an  action  to  set  aside  a  sale  under  a 
trust  deed,  it  appeared  that  complainants  be- 
fore the  sale  had  obtained  an  injunction  to 
restrain  such  sale,  but  that  notice  of  this 
injunction  had  never  been  served  upon  the 
trustee.  It  further  appeared  that  the  injunc- 
tion was  granted  upon  untruthful  allegations 
by  complainants,  and  was  improperly  ob- 
tained. Held,  that  these  facts  do  not  entitle 
complainants  to  have  the  sale  set  aside. — 
Powell  V.  Bank  of  Lemoore,  125  Cal.  468,  58 
Pac.  88. 

Where  an  injunction  restraining  a  sale  of 
property  under  a  trust  deed  was  obtained 


by  fftlse  allegations,  complainant  cannot  snh- 
seqnently  attack  the  sale  on  the  ground  that 
it  was  in  violation  of  the  injunction. — ^Powell 
V.  Bank  of  Lemoore,  125  Cal.  468,  58  Pac  83. 

An  affidavit  to  set  aside  a  commissioner's 
sale  under  foreclosure  for  selling  certain 
parcels  en  masse  which  had  been  separately 
offered  for  sale  without  a  bid,  and  for  re- 
fusing to  reoffer  in  parcels,  or  to  postpone 
the  sale,  which  does  not  show  that  the  par- 
cels in  question  were  "known  lots  or  psr- 
cels,"  is  insufficient. — Conniek  ▼.  Hill,  127 
Cal.  162,  59  Pac.  832. 

When  no  such  ground  for  setting  aside  the 
sale  as  a  refusal  of  the  commissioner  to  sell 
in  ''combinations  of  parcels,"  was  stated  in 
the  notice  of  motion,  or  in  the  opening  affi- 
davit, and  the  court  found  upon  conflicting 
evidence  that  no  request  for  such  sale  wii 
made,  it  must  be  presumed  that  the  finding 
is  correct,  and  such  ground,  even  if  otber- 
wise  tenable,  must  fail. — Conniek  v.  Hill,  127 
Cal.  162,  59  Pac  832. 

"VVliere  no  reason  is  given  for  which  a  fore- 
closure sale  should  have  been  postponed,  tlie 
sale  will  not  be  set  aside  because  of  a  re- 
fusal to  postpone,  since  such  refusal  is  not 
per  se  an  abuse  of  discretion. — Conniek  v. 
Hill,  127  CaL  162,  59  Pac.  832. 

Inadequacy    of    price    is    not    a    sufficient 

f round  for  setting  aside  a  judicial  sale  on- 
er our  practice,  the  judgment  debtor  being 
allowed  to  redeem  from  the  sale.  The  ssle 
certainly  cannot  be  disturbed  where  the 
court  found,  under  conflicting  evidence,  thst 
the  full  value  of  the  property  sold  was  lest 
than  the  total  purchase  price. — Conniek  ▼. 
Hill,  127  Cal.  162,  59  Pac.  832. 

Inadequacy  of  price  alone  is  not  saffi- 
cient  to  justify  setting  aside  a  sale  under 
loreclosure  on  motion  of  the  purchaser  of  the 
mortgagor's  interest,  after  the  foreclosing 
sale,  and  who  was  not  a  party  to  the  record. 
May  V.  Hatcher,  130  Cal.  627,  63  Pac  33. 

Where  an  executor  mortgages  estate  prop- 
erty to  a  bank  under  order  of  court  for  the 
purpose  of  borrowing  money  to  pay  state 
debts,  and  the  money  is  paid  to  the  ex- 
ecutor, but  a  portion  thereof  is  appropriated 
by  the  executor,  and  knowingly  received  by 
the  bank,  in  payment  of  an  individual  debt 
of  the  executor,  and  the  mortgage  is  after- 
ward foreclosed,  and  the  land  sold  to  the 
bank,  the  wrongful  receipt  of  the  money  will 
not  render  the  sale  void. — Murphy  v.  Fans- 
ers'  etc.  Bank,  131  Cal.  115,  63  Pac  368,  731. 

A  sale  of  land  under  mortgage  f oreclosnre 
will  not  be  set  aside  because  the  same  was 
not  sold  in  separate  parceb,  as  required  by 
the  mortgagor,  unless  it  is  made  to  appear  that 
a  larger  sum  would  have  been  realised  froin 
the  sale  if  the  property  had  been  offered  is 
separate  parcels,  or  that  the  sale  of  lesi 
than  the  whole  tract  would  have  been  enffi- 
cient  to  satisfy  the  debt. — ^Meuz  v.  Trsse- 
vaat,  132  Cal.  487,  64  Pae.  848. 
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At  a  Bale  under  a  decree  foreeloBing  a 
mortgage;  where  the  deeree  followed  the  de- 
scription contained  in  the  mortgage,  and  was 
assented  to  by  the  defendant's  attorney,  and 
the  order  of  sale  followed  the  decree,  it 
was  the  duty  of  the  commissioner,  in  making 
the  sale,  to  follow  the  decree  and  the  order 
of  sale. — ^Meoz  ▼.  Trezevant,  132   Cal.  487, 

64  Pac.  848. 

A  motion  to  set  aside  an  execution  and 
order  of  sale  issued  in  a  foreclosure  suit 
brought  against  the  wido^^,  on  the  ground 
that  the  judgment  of  foreclosure  of  mort- 
gages executed  by  her  was  Toid,  was  prop- 
erly denied. — ^Hodge  v.  Norton,  133  Cal.  99, 

65  Pac.  123. 

Befusal  to  vacate  a  sale  of  mortgaged 
premises  regularly  made  in  pursuance  of  a 
decree  is  not  error.  Judgment,  6  Cal.  Unrep. 
725,  65  Pac.  832,  modified.~Taylor  ▼.  Ellen- 
berger,  134  Cal.  31,  66  Pae.  4. 

A  mortgage  foreclosure  decree  against 
eight  defendants,  which  was  entered  after  8. 
had  purchased  the  north  one  hundred  acres 
of  the  mortgaged  property  from  defendants, 
directed  a  sale  of  the  mortgaged  property  in 
one  tract.  Thereafter,  but  before  the  mort* 
gage  foredoBure  sale,  A.,  who  was  not  a 
party  to  the  foreclosure  suit,  had  purchased 
the  interest  of  five  of  the  defendants  in  the 
land,  under  an  execution  sale.  Thereafter, 
at  the  mortgage  foreclosure  sale,  S.  served 
notice  of  his  purchase  on  the  sheriff,  and 
asked  that  the  land  purchased  by  him  should 
not  be  sold;  and  the  sheriff  sold  the  remain- 
ing portion  only,  which  was  objected  to  by 
A.,  who  filed  a  notice  to  set  the  sale  aside. 
It  was  not  shown  in  support  thereof  that 
the  defendants  in  the  action  under  which 
the  land  was  sold  to  A.  had  any  interest  in 
the  land,  and  an  affidavit  by  S.  stated  that 
A.  never  had  any  interest  in  the  one  hundred 
acre  tract.  The  plaintiff  in  the  foreclosure 
suit,  and  four  of  the  five  defendants  under 
whom  A.  claimed,  consented  to  the  manner  of 
the  sale.  Held,  that  the  failure  of  A.  to  show 
any  interest  in  the  land  would  warrant  the 
dismissal  of  his  motion  based  on  the  sheriff's 
failure  to  follow  the  decree. — ^Humboldt  Sav. 
&  Loan  Soc.  v.  March,  136  Cal.  321,  68  Pae. 
968. 

Inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  aside  a  foreclosure  sale; 
and  where  the  court  finds  that  the  property 
sold  was  not  worth  at  the  time  more  than 
the  amount  bid  therefor,  the  sale,  though 
irregular,  will  not  be  set  aside  upon  the  sole 
ground  that  possibly  if  the  property  had 
been  aold  in  a  different  manner,  it  might  by 
some  fortuitous  circumstance,  have  brought 
more  than  its  actual  value.—Summerville  v. 
March,  142  CaL  554,  100  Am.  St.  Bep.  145, 
76  Pac.  388. 

Where  a  judgment  of  foreclosure  of  a 
mortgage  did  not  specify  the  character  of 
money  for  which  the  property  should  be  sold, 
the  sheriff's  notice  of  sale  for  "gold  coin 
of  the  United  States"  was  not  such  a  de- 
parture from  the  terms  ef  the  judgment  as 


to  require  the  setting  aside  of  the  sale. — 
Anglo-Califomian  Bank  v.  Cerf,  142  Cal.  303, 
75  Pac.  902. 

Where  a  sale  of  property  on  foreclosure 
of  a  mortgage  is  legally  made,  it  will  not 
be  set  aside  because,  to  redeem  any  of  the 
property,  the  mortgagor  must  redeem  all.— 
Anglo-Californian  Bank  v.  Cerf,  142  Cal.  303, 
75  Pac.  902. 

Where  a  mortgage  gave  an  option  for  a 
sale  in  mass  or  in  separate  parcels,  and  the 
decree  of  foreclosure  ordered  a  sale  in  one 
tract,  but  a  subsequent  vendee  of  part  of  the 
land  mortgaged,  by  consent  of  the  mortgagee 
and  part  of  the  mortgagors  present,  became 
the  purchaser  of  the  part  unconveyed  for  a 
fair  and  reasonable  price,  and  at  its  full 
value,  and  for  more  than  enough  to  satisfy 
the  decree,  the  sale  will  not  be  set  aside  at 
suit  of  execution  purchasers  under  judgments 
against  the  mortgagors  who  purchased  after 
the  deed  to  the  vendee  and  before  the  fore- 
closure sale  merely  because  of  departure 
from  the  terms  of  the  decree,  by  which  they 
were  not  in  fact  damaged.—Summerville  v. 
March,  142  Cal.  554,  100  Am.  St.  Bep.  145,  76 
Pac.  388. 

That  a  purchaser  under  a  foreclosure  de* 
cree  against  an  executor  collected  rent  which 
accrued  before  sale  held  not  ground  for  set- 
ting aside  sale  at  suit  of  a  special  admin- 
istratrix.— Bell  V.  Thompson,  147  Cal.  689, 
82  Pac.  327. 

Where  property  other  than  the  homestead 
property  was  sold  by  the  trustees  the  widow 
had  the  right  to  demand  that  it  be  first  sold 
to  satisfy  the  debt;  but  the  refusal  to  comply 
therewith  did  not  render  the  sale  void,  but 
onl^  voidable  at  her  option;  and  she  could 
waive  her  right  to  set  it  aside,  and  if  she 
took  no  action  to  vacate  it  the  sale  would 
stand. — Weber  v.  McCleverty,  149  CaL  316, 
86  Pac.  706. 

Setting  aside  sale.    9  L.  B.  A.  731. 

§281.    Personji  estopped  ftom  mavliig 

to  open  or  vacate  lale. 

Mortgagor  who  conveys  one  of  two  mort- 
gaged lots  with  warranty,  cannot  object  that 
remaining  lot  is  sold  to  pay  the  whole  mort- 
gage.— Cheever   v.   Pair,   5   Cal.   337. 

Where  a  party  acquires  by  a  purchase  at  a 
mortgage  sale  the  legal  title  to  property  de- 
vised by  will  to  wUch  he  erroneously  sup- 
posed he  had  acquired  the  legal  title  before 
the  testator's  death,  a  court  of  equity  will 
not  set  aside  the  foreclosure  decree  and  the 
deed  given  under  said  purchase,  where  he 
elects  with  the  consent  of  the  devisees  to 
hold  the  property  in  trust  for  them. — Mor- 
rison V.  Bowman,  29  Cal.  337. 

Where  the  grantee  of  a  deed  of  trust  held 
it  in  part  as  security  for  the  fees  of  an 
attorney  of  the  grantor,  subject  to  his  own 
advances  to  the  grantor,  but  without  includ- 
ing the  name  of  the  attorney  in  the  deed. 
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and  including  sueh  feei  in  the  amonnt  recited 
in  the  deed  as  due  to  himself,  and  such  at- 
torney was  employed  to  foreclose  the  deed  of 
trust,  and  advised  the  trustee  tiiat  he  could 
purchase  the  property  at  a  sale  under  the 
foreclosure,  and  hold  it  discharged  of  the 
trust,  the  attorney  and  his  representatiyes 
are  estopped  to  claim  that  the  result  of  the 
proceedings  is  contrary  to  what  he  advised, 
upon  the  ground  that  the  attorney  was  not 
made  a  party  defendant  to  the  foreclosure 
suit.— Felton  t.  Le  Breton,  92  CaL  457,  28 
Pac.   490. 

A  foreclosure  judgment  embraced  several 
parcels  of  land,  describing  each  separately. 
On  the  sale  the  sheriff  offered  eadi  parcel 
separately,  and  bids  were  severally  maae  for 
three  of  them,  two  of  which  were  withdrawn, 
and  one  as  accepted,  and  one  parcel  struck 
off  to  the  bidder.  After  offering  each  re- 
maining parcel  separately,  without  obtaining 
any  purchaser,  the  sheriff  offered  them  in  a 
lump,  and  they  were  sold  to  the  mortgagee. 
The  judgment  debtor  was  present,  but  gave 
no  directions.  Held,  that  the  sale  was  valid. 
Hibernia  Savings  ft  Loan  8oe.  v.  Behnke,  121 
Cal.  339,  63  Pac.  812. 

Where  defendants  in  foreclosure  failed  to 
appeal  from  the  decree,  and  permitted  a  sale 
thereunder  without  objection,  and  paid  a 
deficiency  judgment,  they  could  not  attack 
the  decree  and  sale  thereafter  for  an  irregu- 
larity in  the  service  of  the  summons. — ^Bank 
of  Orland  v.  Dodson,  127  CaL  208,  78  Am.  St. 
Bep.  42,  59  Pac.  584. 

If  the  parties  to  the  action  of  foreclosure 
consented  that  the  officer  making  the  sale 
might  disregard  the  express  directions  of  the 
judgment  as  to  the  form  and  manner  of  the 
sale,  they  will  not  afterward  be  permitted  to 
object  to  such  disregard. — Humboldt  Sav.  ft 
Loan  Boc.  v.  March,  136  CaL  321,  68  Pac.  968. 

In  an  action  to  recover  possession  of  land 
sold  on  foreclosure,  the  widow  of  the  ^antor 
held  not  entitled  to  a  decree  setting  aside  the 
sale  for  disregard  of  her  demand  that  the 

Sroperty  other  than  the  homestead  should  be 
rat   sold.— Weber   v.  MeCleverty,   149   CaL 
816,  86  Pac.  706. 
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Upon  proper  application  in  the  original 
foreclosure  suit  in  such  case  the  court  would 
have  released  the  plaintiffs  from  the  pur- 
chase, set  the  sale  aside,  and  opened  the  de- 
cree, and  allowed  them  to  file  a  supplemental 
complaint,  bringing  in  E.  and  others  inter- 
ested as  parties. — Soodenow  v.  Bwer,  16  Cal. 
461,   76  Am.  Dec.  640. 

Erroneous  process  for  sale  cannot  be  col- 
laterally attacked  by  one  in  privity  with 
action  upon  motion  for  writ  of  assistance.-^ 
Kewmark  v.  Chapman,  53  Cal.  557. 

Person  in  possession  under  lease,  made 
after  the  commencement  of  the  action  to  fore- 
close the  mortgagCi  cannot  collaterally  attack 


the  process  on  the  ground  that  it  is  erroneoui 
in  proceedings  for  a  writ  of  assistance.— 
Newmark  v.  Chapman,  53  CaL  557. 

A  general  demurrer  will  be  sustained  to 
a  bill  attacking  a  sale  under  a  decree  of  fore- 
closure when  such  bill  fails  to  state  facts 
showing  that  the  foreclosure  sale  was  void.— 
Goldtree  v.  HcAlister,  86  Cal.  93,  23  Pae. 
207,  24  Pac.  80L 

A  foreclosure  sale  will  not  be  set  aside 
on  a  modiflcatiox^  of  the  decree  merely  by 
reducing  the  amount  of  the  recovery. — ^Bani> 
hart  V.  Edwards,  57  Pac.  1004. 

Where,  after  a  foreclosure  sale,  one  of 
the  defendants  had  redeemed  the  property, 
an  order  vacating  such  sale  was  within  the 
power  of  the  court,  since  its  jurisdiction  of 
the  subject  matter  and  the  parties  did  not 
cease  until  the  foreclosure  was  completed  by 
a  failure  of  the  parties  to  redeem. — ^Van  Lo^ 
ben  Sels  v.  Bunnell,  131  CaL  489,  63  Pac.  773. 

Courts  will  not  set  aside  a  sale  under 
foreclosure  for  light  or  trivial  reasons.  A 
material  departure  from  the  mandates  of  the 
decree,  or  from  the  law  governing  such  salea, 
to  the  injury  of  the  moving  party,  must  be 
made  to  appear;  and  no  injury  can  be  pre- 
sumed from  mere  irregularities. — ^Menz  v. 
Trezevant,  132  Cal.  487,  64  Pac.  848. 

The  granting  or  denial  of  a  motion  to 
vacate  a  sale  of  property  made  in  execution 
of  a  judgment  in  foreclosure,  on  account  of 
some  irregularity  on  the  part  of  the  offietf 
making  the  sale,  either  in  disregarding  the 
provisions  of  the  statute  for  making  the 
sale  or  in  failing  to  observe  and  follow  some 
express  direction  fai  the  judgment,  rests  very 
largely  in  the  discretion  of  the  court  before 
which  the  motion  is  made. — ^Humboldt  Sav.  k 
Loan  Soc.  v.  March,  136  CaL  321,  68  Pae.  968. 

A  party  to  the  action  cannot  claim  an 
absolute  rig^t  to  have  such  sale  vacated,  ua- 
less  he  can  show  that  he  has  sustained  some 
injury  by  reason  of  the  irregularity  therein; 
and  a  stranger  to  the  action  will  not  be  per- 
mitted to  intrude  himself  into  the  eontro- 
versy  upon  a  motion  to  vacate  the  sale,  unlen 
he  shidl  very  clearly  show  that  he  has  some 
interest  in  the  property  sold,  and,  also,  that 
by  reason  of  the  manner  in  which  the  sale 
was  conducted  he  will  be  injuriously  affected 
if  the  sale  is  permitted  to  stand. — Humboldt 
Sav.  ft  Loan  Soc.  ▼.  March,  136  CaL  321,  68 
Pac.   968. 

A  motion  to  vacate  the  sale  under  fore- 
closure which  does  not  show  that  the  party 
making  the  motion  has  any  interest  in  the 
land  sold  is  fatally  defective,  and  was  prop- 
erly dismissed,  especially  where  it  appeared 
that  any  rights  acquired  by  him  were  subse- 
quent to  the  sale  of  a  portion  of  the  land  to 
tne  one  who  demanded  that  it  should  not 
be  sold  under  the  foreclosure  decree,  and 
that  the  moving  party  had  no  interest  in  that 
part  of  the  tract,  and  that  none  of  the  parties 
to  tiie  suit  had  objected  to  the  sale  as  made 
under    the   judgment   of   forcdeaurc^Ham- 
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boldt  Say.  ft  Loan  Soe.  t.  March,  136  Cal. 
321,  68  Pae.  968. 

A  party  who  moyes  to  set  aside  the  sale 
has  the  burden  to  show  sneh  an  irregularity 
or  material  departure  from  the  statute  as  will 
justify  the  court  in  setting  it  aside;  and 
where  it  does  not  appear  from  the  showing 
made  by  the  moving  party  that  the  conditions 
which  would  authorize  the  sale  of  all  of  the 
property  together  did  not  exist,  and  no  show- 
ing of  injury  appears  by  reason  of  such  sale, 
the  motion  is  properly  denied. — Anglo-Cali- 
fornian  Bank  t.  Cerf,  142  Cal.  303,  75  Pae. 
902. 

If  there  was  anything  that  would  make 
the  premises  as  a  whole  more  valuable  than 
when  separated  into  two  parcels,  it  was  in- 
cumbent on  the  appellants  to  allege  and  prove 
it.  An  irregular  sale  will  not  be  set  aside, 
unless  it  is  shown,  either  from  the  nature  of 
the  irregularity  itself  or  from  extrinsic  facts, 
that  injury  was  caused  thereby. — Summer- 
ville  V.  March,  142  Cal.  554,  100  Am.  St.  Bep. 
145,  76  Pae.  388. 

The  order  of  sale  in  a  foreclosure  action 
is  at  most  erroneous,  and  not  void,  because 
not  having  the  seal  of  the  court  attached; 
and  so  the  sale  thereunder,  as  well  as  under 
a  certified  copv  of  the  decree  of  foreclosure, 
cannot  be  collaterally  attacked. — ^Hager  v. 
Astorg,  145  Cal.  548,  104  Am.  St.  Bep.  68,  79 
Pae.  68. 

In  a  suit  to  set  aside  a  foreclosure  decree 
for  fraud,  a  bill,  failing  to  allege  a  defense 
on  the  merits,  held  demurrable. — Bell  ▼. 
Thompson,  147  Cal.  689,  82  Pae.  327. 

In  an  action  by  the  purchaser  under  the 
•ale  by  the  trustee  to  recover  the  land  sold 
against  the  widow,  an  answer  which  does  not 
show  that  the  value  of  the  property,  includ- 
ing the  homestead,  exceeded  the  debt,  nor 
that  a  separate  sale  would  have  saved  her 
homestead,  nor  anything  to  indicate  that  a 
sale  in  parcels  would  have  been  more  benefi- 
cial to  her  than  the  sale  as  an  entirety,  nor 
that  the  purchaser  had  notice  of  the  demand 
for  a  separate  sale  or  of  the  declaration  of 
homestead,  does  not  state  facts  which  would 
warrant  a  decree  against  the  plaintiff  avoid- 
ing the  sale.— Weber  v.  McCleverty,  149  Cal. 
316,  86  Pae.  706. 

§  283.    BlglLts  of  pardMUMr  in  g&m&nL 

Purchaser  of  part  of  mortgaged  premises 
is  entitled  to  ratable  distribution  amon^  all 
parts  according  to  value  of  whole. — Dennis  v. 
Burritt,  6  Cal.  670. 

There  is  no  privity  of  contract  or  estate 
between  the  purchaser  upon  the  decree  of 
•ale  on  foreclosure  and  the  tenant  of  the 
nkortgagor.  The  purchaser  may  treat  the 
tenant  as  an  occupant  without  right,  and 
maintain  ejectment  for  the  premises,  except 
where  the  purchaser  is  precluded,  by  his  acts 
or  declarations,  from  thus  treating  him. — 
McDermott  v.  Burke,  16  Cal.  580. 


The  purchaser  cannot,  for  the  want  of 
privity,  count  upon  the  lease,  and  sue  for  the 
rent  or  value  of  the  use  and  occupation.  The 
relation  between  the  purchaser  and  tenant  is 
fhat  of  owner  and  trespasser  until  some  agree- 
ment, expressed  or  implied,  is  made  between 
them  with  reference  to  the  occupation.  The 
tenant  is  not  bound  to  attorn  to  the  pur- 
chaser, nor  is  the  latter  bound  to  accept  the 
attornment,  if  offered,  unless  the  acts  or 
declarations  of  the  purchaser,  anterior  to  the 
purchase,  qualifv  the  subse<]uent  relation  of 
the  parties,  or  the  rights  springing  from  it. — 
McDermott  v.  Burke,  16  Cal.  580. 

The  foreclosure  of  a  mortgage,  executed 
by  the  heirs  of  the  deceased,  upon  property 
inherited  from  Mm,  does  not  cuvest  or  in- 
juriously affect  the  rights  of  the  creditors  of 
the  deceased;  but  the  purchaser  at  the  fore- 
closure sale  will  hold  the  property,  subject  to 
the  proceedings  of  the  probate  court,  for  the 
settlement  of  the  estate  of  the  deceased.-^ 
Cook  V.  De  La  Guerra,  24  Cal.  237. 

A  mortgagee  foreclosed  his  mortgage,  and 
bought  the  mortgaged  premises  at  the  sale 
under  his  foreclosure,  and  a  creditor  of  the 
mortgagor,  having  a  judgment  subsequent  to 
the  mortgage,  and  who  was  not  made  a  party 
to  the  foreclosure,  afterward  advertised  the 
same  premises  for  sale  under  his  judgment. 
Held,  that  the  purchaser  under  the  fore- 
closure was  not  entitled  to  an  injunction 
restraining  a  sale  of  any  interest  in  the  land 
held  by  the  judgment  debtor  at  the  rendition 
of  judgment  or  the  levy  of  the  execution. — 
Alexander  v.  Greenwood,  24  Cal.  505. 

A  title  derived  under  a  lien  older  in  its 
origin  is  prima  facie  superior  to  a  title  from 
a  common  source,  purporting  to  be  derived 
under  a  lien  junior  in  point  of  time,  though 
the  judicial  sale  u^der  the  latter  may  have 

S receded  the  siUe  under  the  former. — ^Little- 
eld  V.  Nichols,  42  Cal.  372. 

If,  after  the  allowance  of  the  claim  by  the 
administrator,  the  assignee,  to  whom  the 
claim  held  as  collateral  security  is  allowed, 
bids  in  the  mortgaged  premises  at  admin- 
istrator's sale,  and  appropriates  the  claim  in 
payment  of  the  purchase  money,  he  has  no 
higher  right  to  the  land  than  he  had  to  the 
note  and  mortgage,  and  the  land  becomes  the 
security. — Ponce  v.  McElvy,  47  Cal.  154. 

Purchaser  under  foreclosure  decree,  en- 
forced by  equitable  assignee,  has  a  superior 
title  to  execution  purchaser  under  a  subse- 
quent judgment  lien,  if  made  a  party. — Mat- 
zen  V.  Shaeffer,  65  Cal.  81,  82,  3  Pae.  92. 

Purchaser  at  foreclosure  is,  in  equity,  as- 
signee of  debt  secured  by  mortgage. — Wilson 
V.  White,  84  Cal.  239,  243,  24  Pae.  114. 

A  bona  fide  purchaser  of  mortgaged  prem- 
ises at  foreclosure  sale,  who  pays  the  price 
and  takes  a  certificate  of  sale,  is  not  affected 
by  subsequent  notice  of  adverse  rights, 
though  received  before  execution  of  the 
sheriff's  deed.— Duff  v.  Bandall,  116  Cal.  226. 
58  Am.  St.  Bep.  158,  48  Pae.  66. 
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A  finding  that  defendant  held  property 
purchased  at  a  foreclosure  si^e  for  the  use  of 
himself  and  plaintiff  subject  to  the  same 
rights  as  he  held  the  mortgage  is  proper, 
where  defendant  purchased  with  plaintiff's 
knowledge  and  consent,  for  their  protection, 
and  each  agreed  to  share  all  expenses  jointly, 
until  it  was  disposed  of. — ^Hardin  t.  Dickey, 
123  Cal.  513,  56  Pac.  258. 

The  fact  that  defendant  bought  property 
mortgaged  to  himself  and  another,  at  fore- 
closure sale,  in  his  own  name,  does  not  alone 
constitute  an  appropriation  thereof  to  his 
own  use. — Hardin  v.  Dickey,  123  Gal.  513,  56 
Pac.  258. 

Under  a  sheriff's  deed  a  purchaser  acquires 
all  the  right,  title,  and  interest  of  the  judg- 
ment debtor  in  the  property  sold.  When  such 
a  deed  is  executed,  by  the  doctrine  of  rela- 
tion, it  is  deemed  and  taken  as  though  exe- 
cuted at  the  date  when  the  lien  of  which  it  is 
the  sequence  originated,  and  the  effect  of  the 
foreclosure  sale  is  itself  to  invest  in  the  par- 
chaser  the  title  of  the  mortgagor  at  the  date 
of  the  mortgage. — Freelon  t.  Adrian,  161  CaL 
13,  118  Pac.  220. 

A  sheriff's  deed,  executed  after  foreclosure 
of  such  mortgage,  which  described  part  of  the 
property  conveyed  by  lots  and  blocks  as  delin- 
eated on  such  map  by  numbers  or  letters,  is 
not  a  conveyance  by  metes  and  bounds.  Such 
a  deed  conveys  the  title  of  the  mortgagor  in 
the  streets  on  which  the  lots  and  blocks  so 
described  abutted. — Freelon  v.  Adrian,  161 
Gal.   13,   118  Pac.   220. 

Estoppel  as  against  purchaser  at  fore- 
closure sale  to  assert  title  or  interest 
in  property  by  concealing  the  same  or 
representing  it  to  be  in  another.  48 
L.  E.  A.  (N.  8.)  753,  760. 

Bight  of  mortgagee  purchasing  at  fore- 
closure sale.    7  L.  A.  A.  279. 

Bight  of  one  in  possession  under  invalid 
foreclosure  sale  to  acquire  a  tax  title. 
38  L.  B.  A.   (N.  S.)  333. 

Bight  of  purchaser  at  foreclosure  sale 
to  maintain  bill  in  equity  to  correct 
description  of  land  contained  in  mort- 
gage.   Ann.  Gas.  lOlSD,  1006. 

Bight  of  purchaser  on  foreclosure  to  re- 
cover amount  paid  to  relieve  land 
from  tax  from  prior  owner  who  should 
have  paid  same.  22  L.  B.  A.  (N.  8.) 
562. 

Bight  of  one  in  possession  claiming 
under  void  foreclosure  sale.  40  L.  B. 
A.  (N.  8.)   839. 

Bights  of  purchaser  as  affected  by  laches 
of  mortgagor.  40  L.  B.  A.  (N.  8.) 
848. 

Bights  of  purchaser  as  affected  by  stat- 
ute of  limitations.  40  L.  B.  A.  (N.  8.) 
846. 

Bights  of  purchaser  at  foreclosure  sale 
with  respect  to  fixtures.  7  L.  B.  A. 
278. 


Bight  of  purchaser  to  relief  in  equity 
against  collection  of  bond  and  mort- 
gage.   5  L.  B.  A.  46. 

S284.    Propeiiy  and  lights  paMing  by  nle. 

SherifTs  deed  does  not  relate  to  date  of 
mortgage  as  regards  title  to  fixtures  removed. 
Hill  V.  Gwin,  51  Cal.  47,  50. 

New  ditch  and  reservoir  constructed  to 
employ  to  better  advantage  water  rights  cov- 
ered by  a  mortgage  will  pass  by  foreclosure 
sale. — ^Hungarian  Hill  Gravel  Min.  Co.  v. 
Moses,  58  Cal.  168. 

A  mortgage  of  a  large  tract  of  land,  de- 
scribed by  metes  and  bounds,  which  included 
within  its  exterior  limits  a  smaller  tract 
which  the  mortgagor  had  platted  into  lots 
and  blocks,  and  of  which  a  map  had  been 
recorded,  having  indorsed  thereon  a  duly  ac- 
knowledged grant,  dedication,  and  abandon- 
ment to  the  public  of  a  right  of  way  over  the 
streets  platted  thereon,  operates  to  impress 
the  lien  of  the  mortgage  upon  the  entire  title 
and  interest  of  the  mortgagor  in  all  the  land 
owned  by  her  within  ito  exterior  calls,  in- 
cluding the  land  so  offered  .to  dedication  as 
streets,  and  to  render  all  thereof  subject  to 
sale  in  satisfaction  of  the  mortgage  indebted- 
ness.— Freelon  v.  Adrian,  161  Cai.  13,  118 
Pac.  220. 

Where  the  mortgage  also  includes  water 
stock  described  in  the  mortgage,  as  appar- 
tenant  to  the  land  mortgaged,  it  may  be  sold 
with  the  land;  and  it  is  not  to  be  treated 
as  an  invalid  mortgage  upon  personal  prop- 
erty.— San  Gtabriel  valley  Bank  v.  Lake 
View  Town  Co.,  4  Gal.  App.  630,  89  Pac  360. 

§285.    Estate  or  interact  aocpiired. 

Mortgagor,  when  he  has  not  disposed  of 
his  interest,  is  a  necessary  party  to  a  suit 
for  a  foreclosure  and  sale,  under  our  law, 
even  though  no  personal  claim  be  asserted 
a^^ainst  him.  If  he  has  parted  with  the  estate 
his  grantee  stands  in  his  shoes,  and  possesses 
the  same  right  to  contest  the  Uen  and  to  ob- 
ject to  the  sale.  And,  if  the  grantee  be  not 
made  a  party,  the  purchaser  under  the  decree 
acquires  no  title. — Goodenow  ▼.  Ewer,  16 
Gal.  461,  76  Am.  Dec.  540. 

A  foreclosure  operates  only  on  the  estate 
or  interest  held  by  the  mortgagor  at  the 
execution  of  the  mortgage,  and  the  sale  under 
the  decree  passes  only  such  estate  or  in- 
terest, with  the  single  exception  of  the  case 
where  the  mortgagor  has  subsequently  to  the 
execution  of  the  mortgage  acquired  a  title 
which  inures  by  way  of  estoppel  to  the  benefit 
of  the  mortgagee,  and  on  which  foreclosnre 
and  sale  operate  as  if  it  had  been  originally 
held  by  tiie  mortgagor.— City  and  County  of 
San  Francisco  y.  Lawton,  18  Cal.  465,  79  Am. 
Dee.  187. 

Title  under  decree  of  foreclosure  relates  to 
date  of  record  of  lien^  and  takes  precedence 
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of  lubseqnent  judgment  lien. — ^FUndreau  ▼. 
Bownejy  23  Cal.  354,  356. 

Purchaser  at  forecloBore  sale  beeomea  equi- 
table assignee  of  right  of  mortgagor  as 
against  a  junior  mortgagee  not  a  party. — 
Carpentier  y.  Brenham,  40  Cal.  221. 

If  the  mortgagor  eonyeys  the  legal  title 
to  another  person,  whose  deed  is  recorded  be- 
fore the  decree  of  foreclosure  is  entered,  and 
this  erantee  is  not  made  a  party  to  the  suit 
foreclosing  the  mortgage,  the  purchaser  at 
the  sheriff's  sale  does  not  acquire  the  legal 
title. — ^Dayenport  y.  Turpin,  41  Cal.  100. 

If  a  party  who  owns  an  undiyided  ona- 
•eyenth  of  a  tract  of  land,  as  a  tenant  in 
common  with  others,  is  in  possession  of  a 
portion  of  the  tract,  and  mortgages  all  such 
portion,  describing  it  by  metes  and  bounds  in 
the  mortgage,  and  the  mortgage  is  foreclosed, 
the  purchaser  at  the  mortgage  sale  acquires 
the  title  to  only  an  undiyided  one-seyenth 
of  the  portion  thus  mortgaged. — ^Mahoney  y. 
Hiddleton,  41  Cal.  41. 

A  sale  by  a  sheriff  under  a  judgment  in  a 
foreclosure  suit  directing  a  sale  of  all  the 
defendant's  right^  title,  and  interest  in  the 
mortgaged  premises,  carries  aU  the  title 
which  the  defendant  had  in  the  premises  at 
the  time  of  the  institution  of  the  foreclosure 
proceedings.-^Hutehings  y.  Ebeler,  46  Cal. 
557. 

A  mortgage,  although  in  some  sense  merged 
in  the  decree,  remains  a  muniment  of  the 
title  which  passes  to  the  purchaser  at  the 
mortgage  sale,  to  be  looked  to,  not  only  for 
the  purpose  oif  ascertaining  the  time  at  which 
the  mortgage  lien  attached,  but  also  (in  the 
absence  of  express  directions  in  the  decree 
limiting  the  estate  to  be  sold)  the  estate 
conyeyed  by  way  of  mortgage. — ^vallejo  Land 
Assn.  y.  Yiera,  48  Cal.  572. 

A  title  acquired  by  deed  made  pursuant 
to  a  sale  under  a  decree  of  foreclosure  of  a 
mortgage  commences,  by  relation,  at  the  date 
oif  the  mortgage. — People's  Sayings  Bank  y. 
Hodgdon,  64  Cal.  95,  27  Pac.  938. 

Defendant  mortgaged  and  then  sold  land. 
Plaintiff  purchased  at  the  mortgage  sale. 
The  probate  court  afterward  assigned  the 
land  to  defendant  as  heir  to  his  yendee. 
Held  that,  under  Code  of  Ciyil  Procedure, 
section  1665,  proyiding  that  on  final  settle- 
ment of  an  administrator's  accounts  the 
court  shall  distribute  the  estate;  section  1666, 
that  "such  decree  is  condusiye  as  to  the 
rights  of  heirs,  legatees,  or  deyisees";  section 
1678,  proyiding  for  the  substitution  of  pur- 
chasers in  the  place  of  the  heirs,  etc.,  whose 
interest  they  hold;  and  section  1908,  declaring 
judgments  of  probate  courts  conclusiye  as  be- 
tween the  parties — the  judgment  of  the  pro- 
bate court  did  not  affect  plaintiff's  title, 
which  related  back  to  the  date  of  the  mort- 

§age,  and  was  adyerse  to  that  of  the  estate, 
larnard  y.  Wilson,  74  Cal.  512,  16  Pae.  307. 

When  a  deed  of  trust  of  real  and  personal 
property  is  giyen  to  a  debtor  as  security  for 


adyances  made  and  to  be  made,  with  power 
to  sell  and  dispose  of  the  property,  and  all 
of  the  parties  to  the  deed  are  made  parties 
to  a  foreclosure  suit,  in  which  a  full  account- 
ing of  the  trust  is  had,  and  a  sale  is  made 
under  the  decree  therein,  at  which  the  trustee 
purchases  the  property  at  public  auction  by 
express  leaye  of  the  court,  the  trustee  be- 
comes thereby  yested  with  absolute  title  freed 
and  discharged  of  the  lien  and  trusts  created 
by  the  original  deed. — ^Felton  y.  Le  Breton,  92 
Cal.  457,  28  Pac.  490. 

Although  the  security  of  a  mortgage  giyen 
prior  to  a  dedication  cannot  be  impaired  by 
the  dedication,  and  the  purchaser  at  a  fore- 
closure sale  would  acquire  a  title  freed  from 
the  encumbrance  of  the  dedication,  yet  the 
acceptance  by  the  mortgagee  of  a  aeed  in 
satisfaction  of  the  debt  giyes  to  him  only 
such  title  as  the  mortgagor  had  at  the  time 
of  the  execution  of  the  deed,  and  the  title  is 
subject  to  the  dedication  made  by  the  mort- 
gagor.— ^Archer  y.  Salinas  City,  93  Cal.  43. 
16  L.  B.  A.  145,  28  Pae.  839. 

A  sheriff's  deed  executed  on  a  foreclosure 
sale,  from  which  the  proper  steps  haye  been 
taken  to  redeem,  by  one  haying  the  right  of 
redemption,  is  a  nullity,  and  may  be  attacked 
at  law  in  an  action  of  ejectment  for  the 
property.— -Phillips  y.  Hagart,  113  Cal.  552, 
54  Am.  St.  Bep.  369,  45  Pac.  843. 

The  title  deriyed  by  a  mortgagee  who  pur- 
chases at  his  foredostlre  sale  dates  back  to 
the  date  of  the  mortgage,  so  as  to  cut  off  in- 
terests acquired  subsequent  to  its  execution. 
Dickey  y.  Gibson,  121  Cal.  276,  53  Pac.  704. 

The  plaintiff  in  a  suit  to  foreclose,  as 
against  seyeral  defendants,  alleged  that  de- 
fendant A  was  in  wrongful  possession  of  the 
note  and  mortgage.  AU  the  defendants  ex- 
cept A  filed  a  written  appearance,  consenting 
to  judgment  against  them;  and  A  afterward 
filed  an  answer  alleging  his  ownership  of  the 
mortgage,  and  asking  its  foreclosure,  but  his 
pleadings  were  not  seryed  on  the  other  de- 
fendants. Notice  of  lis  pendens  was  filed  by 
plaintiff,  but  not  by  A;  and  a  decree  was 
afteVward  rendered  in  fayor  of  A,  and  he 
purchased  the  property  at  foreclosure.  Held, 
that  A  acquired  good  title,  since  his  answer 
did  not  affect  the  issue  of  the  liability  of  the 
mortgagees,  and  the  question  of  ownership 
of  the  mortgage  did  not  affect  them. — ^Han- 
sen y.  Wagner,  133  Cal.  69,  65  Pac.  142. 

The  filing  of  a  cross-complaint  by  A  under 
the  order  of  court,  alleging  his  ownership 
of  the  property,  was  unnecessary. — Hansen 
y.  Wagner,  133  Cal.  69,  65  Pae.  142. 

A  husband  owning  community  property 
died,  and  by  his  will  left  all  his  property  to 
his  wife  for  life,  remainder  to  his  children. 
She  borrowed  money,  and  mortgaged  the 
premises  as  if  owner  in  fee.  Held,  that  on 
foreclosure  the  purchaser  acquired  the  wid- 
ow's undiyided  one-half  and  her  life  estate 
in  the  other  half.— Webb  y.  Winter,  6  CaL 
Unrep.   768,   65   Pac.   1028. 
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A  finding  that  defendant  held  property 
purchased  at  a  foreclosure  sale  for  the  use  of 
himself  and  plaintiff  subject  to  the  same 
rights  as  he  held  the  mortgage  is  proper, 
where  defendant  purchased  with  plaintifTs 
knowledge  and  consent,  for  their  protection, 
and  each  agreed  to  share  all  expenses  jointly, 
until  it  was  disposed  of. — ^Hardin  v.  Dickey, 
123  Cal.  513,  56  Pae.  258. 

The  fact  that  defendant  bought  property 
mortgaged  to  himself  and  another,  at  fore- 
closure sale,  in  his  own  name,  does  not  alone 
constitute  an  appropriation  thereof  to  his 
own  use.— Hardin  y.  Dickey,  123  Cal.  513,  56 
Pac.  258. 

Under  a  sheriff's  deed  a  purchaser  acquires 
all  the  right,  title,  and  interest  of  the  judg- 
ment debtor  in  the  property  sold.  When  such 
a  deed  is  executed,  by  the  doctrine  of  rela- 
tion, it  is  deemed  and  taken  as  though  exe- 
cuted at  the  date  when  the  lien  of  which  it  is 
the  sequence  originatedj  and  the  effect  of  the 
foreclosure  sale  is  itself  to  invest  in  the  pur- 
chaser the  title  of  the  mortgagor  at  the  date 
of  the  mortgage. — ^Freelon  ▼.  Adrian,  161  CaL 
13,   118  Pac.  220. 

A  sheriff's  deed,  executed  after  foreclosure 
of  such  mortgage,  which  described  part  of  the 
property  conveyed  bv  lots  and  blocks  as  delin- 
eated on  such  map  by  numbers  or  letters,  is 
not  a  conveyance  by  metes  and  bounds.  Such 
a  deed  conveys  the  title  of  the  mortgagor  in 
the  streets  on  which  the  lots  and  blocks  so 
described  abutted. — Freelon  v.  Adrian,  161 
Gal.   13,   118  Pac.  220. 

Estoppel  as  against  purchaser  at  fore- 
closure sale  to  assert  title  or  interest 
in  property  by  concealing  the  same  or 
representing  it  to  be  in  another.  48 
L.  B.  A.  (N.  S.)  753,  760. 

Bight  of  mortgagee  purchasing  at  fore- 
closure sale.    7  L.  A.  A.  279. 

Bight  of  one  in  possession  under  invalid 
£)reclosure  sale  to  acquire  a  tax  title. 
38  L.  B.  A.  (N.  8.)  33S. 

Bight  of  purchaser  at  foreclosure  sale 
to  maintain  bill  in  equity  to  correct 
description  of  land  contained  in  mort- 
gage.   Ann.  Cas.  19131),  1006. 

Bight  of  purchaser  on  foreclosure  to  re- 
cover amount  paid  to  relieve  land 
from  tax  from  prior  owner  who  should 
have  paid  same.  22  L.  B.  A.  (N.  S.) 
562. 

Bight  of  one  in  possession  claiming 
under  void  foreclosure  sale.  40  L.  B. 
A.  (N.  S.)   839. 

Bights  of  purchaser  as  affected  by  laches 
of  mortgagor.  40  L.  B.  A.  (N.  8.) 
848. 

Bights  of  purchaser  as  affected  by  stat- 
ute of  limitations.  40  L.  B.  A.  (N.  8.) 
846. 

Bights  of  purchaser  at  foreclosure  sale 
with  respect  to  fixtures.  7  L.  B.  A. 
278. 


Bight  of  purchaser  to  relief  in  equity 
against  collection  of  bond  and  mort- 
gage.    5  L.  B.  A.  46. 

S284.    Propel' ly  and  riglita  paMlng  by  Mie. 

SherifTs  deed  does  not  relate  to  date  of 
mortgage  as  regards  title  to  fixtures  removed. 
Hill  V.  Gwin,  51  Cal.  47,  50. 

New  ditch  and  reservoir  constructed  to 
employ  to  better  advantage  water  rights  cov- 
ered by  a  mortgage  will  pass  by  foreclosure 
sale. — Hunffarian  Hill  Gravel  Min.  Co.  v. 
Hoses,  58  Cal.  168. 

A  mortgage  of  a  large  tract  of  land,  de- 
scribed by  metes  and  bounds,  which  included 
within  its  exterior  limits  a  smaUer  tract 
which  the  mortgagor  had  platted  into  lots 
and  blocks,  and  of  which  a  map  had  been 
recorded,  having  indorsed  thereon  a  duly  ac- 
knowledged grant,  dedication,  and  abandon- 
ment to  the  public  of  a  right  of  way  over  the 
streets  platted  thereon,  operates  to  impress 
the  lien  of  the  mortgage  upon  the  entire  title 
and  interest  of  the  mortgagor  in  all  the  laod 
owned  by  her  within  ito  exterior  calls,  in- 
cluding the  land  so  offered  .to  dedication  as 
streets,  and  to  render  all  thereof  subject  to 
sale  in  satisfaction  of  the  mortgage  indebted- 
ness.— Freelon  v.  Adrian,  161  CaL  13,  US 
Pac.  220. 

Where  the  mortgage  also  includes  water 
stock  described  in  the  mortgage,  as  appor- 
tenant  to  the  land  mortgaged,  it  may  be  sold 
with  the  land;  and  it  is  not  to  be  treated 
as  an  invalid  mortgage  upon  personal  prop- 
erty.— San  Gtabriel  Valley  Bank  v.  Lake 
View  Town  Co.,  4  Cal.  App.  630,  89  Pac  360. 

§286.    Estate  or  interact  aoiiiiired. 

Mortgagor,  when  he  has  not  disposed  of 
his  interest,  is  a  necessary  party  to  a  suit 
for  a  foreclosure  and  sale,  under  our  law, 
even  though  no  personal  claim  be  asserted 
a^nst  him.  If  he  has  parted  with  the  estate 
his  grantee  stands  in  his  shoes,  and  possesses 
the  same  right  to  contest  the  Uen  and  to  ob- 
ject to  the  sale.  And,  if  the  grantee  be  not 
made  a  party,  the  purchaser  under  the  decree 
acquires  no  title. — Goodenow  ▼.  Ewer,  16 
Cal.  461,  76  Aul  Dec.  540. 

A  foreclosure  operates  only  on  the  estate 
or  interest  held  by  the  mortgagor  at  the 
execution  of  the  mortgage,  and  the  sale  under 
the  decree  passes  only  such  estate  or  in- 
terest, with  the  single  exception  of  the  ease 
where  the  mortgagor  has  suosequently  to  the 
execution  of  the  mortgage  acquired  a  title 
which  inures  by  way  of  estoppel  to  the  benefit 
of  the  mortgagee,  and  on  which  foreclosure 
and  sale  operate  as  if  it  had  been  originally 
held  by  the  mortgagor.-— City  and  County  of 
San  Francisco  ▼.  Lawton,  18  Cal.  465,  79  Am. 
Dec.  187. 

Title  under  decree  of  foreclosure  relates  to 
date  of  record  of  Uen,  and  takes  precedence 
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of  subsequent  judgment  lien. — FUndreau  ▼. 
Downey,  23  Cal.  354,  356. 

Purchaser  at  foreclosure  sale  becomes  equi- 
table assignee  of  right  of  mortgagor  as 
against  a  junior  mortgagee  not  a  party. — 
Carpentier  ▼.  Brenham,  40  Gal.  221. 

If  the  mortgagor  conveys  the  legal  title 
to  another  person,  whose  deed  is  recorded  be- 
fore the  decree  of  foreclosure  is  entered,  and 
this  ffrantee  is  not  made  a  party  to  the  suit 
foreclosing  the  mortgage,  the  purchaser  at 
the  sheriff's  sale  does  not  acquire  the  legal 
title. — ^Davenport  v.  Turpin,  41  Gal.  100. 

If  a  party  who  owns  an  undivided  one- 
seventh  of  a  tract  of  land,  as  a  tenant  in 
common  with  others,  is  in  possession  of  a 
portion  of  the  tract,  and  mortgages  all  such 
portion,  describing  it  by  metes  and  bounds  in 
the  mortgage,  and  the  mortgage  is  foreclosed, 
the  purchaser  at  the  mortgage  sale  acquires 
the  title  to  onlv  an  undivided  one-seventh 
of  the  portion  thus  mortgaged. — ^Mahoney  ▼. 
Hiddleton,  41  Cal.  41. 

A  sale  by  a  sheriff  under  a  judgment  in  a 
foreclosure  suit  directing  a  sale  of  all  the 
defendant's  right,  title,  and  interest  in  the 
mortgaged  premises,  carries  all  the  title 
which  the  defendant  had  in  the  premises  at 
the  time  of  the  institution  of  the  foreclosure 
proceedings.-^Hutchlngs  v.  Ebeler,  46  Cal. 
657. 

A  mortgage,  although  in  some  sense  merged 
in  the  decree,  remains  a  muniment  of  the 
title  which  passes  to  the  purchaser  at  the 
mortgage  sale,  to  be  looked  to,  not  only  for 
the  purpose  oi  ascertaining  the  time  at  which 
the  mortgage  lien  attached,  but  also  (in  the 
absence  of  express  directions  in  the  decree 
limiting  the  estate  to  be  sold)  the  estate 
conveyed  by  way  of  mortgage. — ^Vallejo  Land 
Assn.  V.  Yiera,  48  Cal.  572. 

A  title  acquired  by  deed  made  pursuant 
to  a  ssle  under  a  decree  of  foreclosure  of  a 
mortgage  commences,  by  relation,  at  the  date 
of  the  mortgage. — ^People's  Savings  Bank  v. 
Hodgdon,  64  Gal.  95,  27  Pac.  938. 

Defendant  mortgaged  and  then  sold  land. 
Plaintiff  purchased  at  the  mortgage  sale. 
The  probate  court  afterward  assigned  the 
land  to  defendant  as  heir  to  his  vendee. 
Held  that,  under  Code  of  Civil  Procedure, 
section  1665,  providing  that  on  final  settle- 
ment of  an  administrator's  accounts  the 
court  shall  distribute  the  estate;  section  1666, 
that  "such  decree  is  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees";  section 
1678,  providing  for  the  substitution  of  pur- 
chasers in  the  place  of  the  heirs,  etc.,  whose 
interest  they  hold;  and  section  1908,  declaring 
judgments  of  probate  courts  conclusive  as  be- 
tween the  parties — ^the  judgment  of  the  pro- 
bate court  did  not  affect  plaintiff's  title, 
which  related  back  to  the  date  of  the  mort- 
gage, and  was  adverse  to  that  of  the  estate. 
Barnard  v.  Wilson,  74  CaL  512,  16  Pac.  307. 

When  a  deed  of  trust  of  real  and  personal 
property  is  given  to  a  debtor  as  security  for 


advances  made  and  to  be  made,  with  power 
to  sell  and  dispose  of  the  property,  and  all 
of  the  parties  to  the  deed  are  made  parties 
to  a  foreclosure  suit,  in  which  a  full  account- 
ing of  the  trust  is  had,  and  a  sale  is  made 
under  the  decree  therein,  at  which  the  trustee 
purchases  the  property  at  public  auction  by 
express  leave  of  the  court,  the  trustee  be- 
comes thereby  vested  with  absolute  title  freed 
and  discharged  of  the  lien  and  trusts  created 
by  the  original  deed. — ^Felton  v.  Le  Breton,  92 
Cal.  457,  28  Pac.  490. 

Although  the  security  of  a  mortgage  given 
prior  to  a  dedication  cannot  be  impair^  by 
the  dedication,  and  the  purchaser  at  a  fore- 
closure  sale  would  acquire  a  title  freed  from 
the  encumbrance  of  the  dedication,  yet  the 
acceptance  by  the  mortgagee  of  a  deed  in 
satisfaction  of  the  debt  gives  to  him  only 
such  title  as  the  mortgagor  had  at  the  time 
of  the  execution  of  the  deed,  and  the  title  is 
subject  to  the  dedication  made  by  the  mort- 
gagor.— ^Archer  v.  Salinas  City,  93  Cal.  43, 
16  L.  B.  A.  145,  28  Pac.  839. 

A  sheriff's  deed  executed  on  a  foreclosure 
sale,  from  which  the  proper  steps  have  been 
taken  to  redeem,  by  one  having  the  right  of 
redemption,  is  a  nullity,  and  may  be  attacked 
at  law  in  an  action  of  ejectment  for  the 
property.— Phillips  v.  Hagart,  113  CaL  552, 
54  Am.  St.  Bep.  369,  45  Pac.  843. 

The  title  derived  by  a  mortgagee  who  pur- 
chases at  his  foredosnre  sale  dates  back  to 
the  date  of  the  mortgage,  so  as  to  cut  off  in- 
terests acquired  subsequent  to  its  execution. 
Dickey  v.  Gibson,  121  Cal.  276,  53  Pac.  704. 

The  plaintiff  in  a  suit  to  foreclose,  as 
against  several  defendants,  alleged  that  de- 
fendant A  was  in  wrongful  possession  of  the 
note  and  mortgage.  Au  the  defendants  ex- 
cept A  filed  a  written  appearance,  consenting 
to  judgment  against  them;  and  A  afterward 
filed  an  answer  alleging  his  ownership  of  the 
mortgage,  and  asking  its  foreclosure,  but  his 
pleadings  were  not  served  on  the  other  de- 
fendants. Notice  of  lis  pendens  was  filed  by 
plaintiff,  but  not  by  A:  and  a  decree  was 
afterward  rendered  in  favor  of  A,  and  he 
purchased  the  property  at  foreclosure.  Held, 
that  A  acquired  good  title,  since  his  answer 
did  not  affect  the  issue  of  the  liability  of  the 
mortgagees,  and  the  question  of  ownership 
of  the  mortgage  did  not  affect  them. — Han- 
sen V.  Wagner,  133  Gal.  69,  65  Pac.  142. 

The  filing  of  a  cross-complaint  by  A  under 
the  order  of  court,  alleging  his  ownership 
of  the  property,  was  unnecessary. — Hansen 
▼.  Wagner,  133  Cal.  69,  65  Pac.  142. 

A  husband  owning  community  property 
died,  and  by  his  will  left  all  his  property  to 
his  wife  for  life,  remainder  to  his  children. 
She  borrowed  money,  and  mortgaged  the 
premises  as  if  owner  in  fee.  Held,  that  on 
foreclosure  the  purchaser  acquired  the  wid- 
ow's undivided  one-half  and  her  life  estate 
in  the  other  half. — Webb  v.  Winter,  6  Cal. 
Unrep.   768,   65   Pac.   1028. 
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In  an  aetion  to  f oreeloie  a  mortgage  given 
bj  the  owner  of  an  ondiyided  half  of  the 
prenuseB  and  life  estate  in  the  other  half, 
the  owners  of  the  remainder  after  expiration 
of  the  life  estate  were  made  parties  defend- 
ant and  defaulted.  Held,  that  the  f oreelosnre 
sale  conveyed  only  the  interest  of  the  mort- 
gagor, and  did  not  affect  the  title  of  the 
other  parties. — ^Webb  ▼.  Winter,  6  CaL  Unrep. 
768,  65  Pae.  1028. 

Under  the  express  provisions  of  Code  of 
Civil  Procedure,  section  700,  the  purchaser 
of  real  property  at  foreclosure  sale  acquires 
all  the  ri^ht,  title,  and  interest  of  the  mort- 

f%goi, — ^I^et  V.  Armbruster,  148  Cal.  663,  77* 
ae.  653. 

I>oes  a  water  right  used  in  connection 
with  land  mortgaged  prior  to  its  ac- 
quirement pass  on  foreclosure.  15  L. 
B.  A.  (N.  8.)  359. 

Foreclosure  sale  as  passiuff  title  of  all 
parties.    Ann.  Cas.  19141),  283. 

Purchase  by  one  cotenant  under  fore- 
closure of  mortgage  given  by  one 
through  whom  the  cotenants  derived 
title.    19  L.  B.  A.  (N.  S.)  591. 

Porchaser  of  property  subject  to  right 
of  redemption  as  having  "interest"  in 
property.    Ann.  Cas.  1912B,  526. 

Bemedy  of  purchaser  at  sale  under  senior 
mortgage  to  which  a  junior  mortgagee 
was  not  made  *a  party.  36  L.  B.  A. 
(N.  S.)  437. 

Bight  of  one  purchasing  equity  of  re- 
demption to  cut  out  second  mortgage 
by  purchasing  under  foreclosure  of 
first.    8  L.  B.  A.  (N.  8.)  491. 

Bights  of  seller  of  chattel  retaining  title 
thereto  or  a  lien  thereon  as  against 
purchaser  on  foreclosure  of  an  existing 
mortgage  on  the  realty  to  which  the 
chattel  was  affixed  by  the  owner.  87 
L.   B.  A.    (N.  8.)    123. 

§886.    Liens  or  encumbrances  on  isropcity. 

Land  was  leased  by  an  instrument  provid- 
ing that  a  building  to  be  erected  should,  at 
the  end  of  the  term,  be  taken  by  the  lessor 
at  two-thirds  of  its  appraised  value,  and  also 
mortgaging  the  building  as  security  for  the 
monthly  rental.  Held,  that  a  purdiaser,  on 
foreclosure,  would  acquire  the  right  to  the 
two-thirds,  but  not  to  present  possession,  and 
with  no  liability  for  rent. — ^Barroilhet  v.  Bat- 
tslle,   7   Cal.  450. 

An  occupant  of  certain  premises  conveyed 
them,  the  purchaser  executing  a  mortgage 
back  tp  such  occupant  as  security  for  the 
purchase  money,  the  conveyance  and  the 
mortgage  being  simultaneous  acts,  and  both 
were  of  the  premises  in  fee.  The  legal  title 
was  not  at  the  time  in  such  occupant,  and 
the  purchaser  afterward  obtained  it,  and 
then  exeevted  a  mortgage  to  a  third  person. 
Held,  that  a  purchaser  under  a  foreclosure 
of  aim  BMirtgage  to  such  third  party  could 


only  claim  in  subordination  to  suck  owner, 
as  the  subsequently  'acquired  title  inured  to 
his  beneflt.->Clark  v.  Baker,  14  OaL  612,  76 
Am.  Dec.  449. 

Though  the  foreclosure  of  a  first  mortgage 
to  which  the  junior  mortgagee  was  not  a  party 
does  not  affect  his  rights,  such  foreclosure  ii 
valid  between  the  parties  to  the  first  mort- 
gage, and  the  purchaser  at  the  foreclosure 
sale  acquires  the  legal  estate  of  the  mort- 
gagor, subject  only  to  the  rights  of  the 
Junior  encumbrancer.— Carpentier  v.  Bren- 
ham,  40  Cal.  221. 

When  the  mortgage  conveys  the  estate  in 
fee  simple  absolute,  a  decree  enforcing  the 
same  is,  in  effect,  a  decree  that  the  estate 
vested  in  the  mortgagor  at  the  date  of  the 
mortgage,  as  well  as  that  which  shall  at  any 
time  come  to  him,  be  sold,  and  the  sheriff's 
deed  to  the  purchaser  operates  to  transfer  to 
such  purchaser  the  estate  so  directed  to  be 
sold. — Yallejo  Land  Assn.  v.  Yiera,  48  Cal. 
572. 

Defendant,  having  mortgaged  and  then 
sold  land,  again  became  the  owner;  and  after 
decree,  but  before  sale  under  the  mortgage, 
the  land  was  sold  for  taxes,  defendant  ac- 
quiring the  purchaser's  interest.  Plaintiff 
afterward  purchased  at  the  mortgage  sale. 
Held,  that  all  defendant's  rights  acquired  un- 
der such  tax  sale  are  for  plaintiff's  benefit.-^ 
Barnard  v.  Wilson,  74  Cal.  512,  16  Pac.  307. 

Where  a  sale  of  mortgaged  premises  is 
made  under  foreclosure,  the  mortgagor  hav- 
ing no  interest  in  or  title  to  them,  and  after- 
ward a  judgment  for  a  balance  due  on  the 
mortgage  debt  is  docketed  against  the  real 
owner,  one  claiming  under  a  sale  made  to 
satisfy  the  latter  judgment  can  maintain 
ejectment  against  one  claiming  under  the 
former  sale. — Leviston  v.  Henninger.  77  CaL 
461,  19  Pac.  834. 

Though  the  title  of  a  purchaser  at  a  fore- 
closure sale  relates  back  to  the  mortgage  as 
against  the  parties  to  the  foreclosure,  it  does 
not  cut  out  the  title  of  a  subsequent  pm^ 
chaser  or  encumbrancer  by  recorded  convey- 
ance who  was  not  made  a  party  to  the  fore- 
closure suit. — ^Bandall  v.  Duff,  101  Cal«  82, 
85  Pac.  440. 

Purchaser  at  foreclosure  sale  who  has  paid 
price  and  received  certificate  of  sale  with- 
out notice  is  bona  fide  purchaser,  notwith- 
standing filing  of  lis  pendens  prior  to  execu- 
tion of  sheriff's  deed. — ^Duff  v.  Bandall,  116 
Cal.  226,  228,  229,  58  Am.  St.  Bep.  158,  48 
Pac.  66. 

A  sheriff's  deed  under  the  foreclosure  of 
a  mortgage  relates  to  the  date  of  the  mort- 
gage, and  cuts  off  the  interest  of  all  parties 
derived  under  the  mortgagor  subsequent 
thereto,  and  an  order  of  the  court,  setting 
apart  such  property  as  a  homestead  for  the 
family  of  the  deceased  mortgagor,  made  sub- 
sequently to  the  sheriff's  deed,  cannot  impair 
the  interest  ia  the  land    acquired    bj   the 
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grantee  named  in  the  deed,  nor  adjadieate 
title  thereto;  and  the  fact  that  such  grantee 
opposed  the  order,  and  that  hia  opposition 
thereto  was  overruled,  cannot  preclude  him 
from  establishing  his  title  to  the  property  in 
an  action  of  ejectment. — ^Dickey  y.  Gibson, 
121  Cal.  27«,  53  Pac.  704. 

Bight  of  purchaser  at  foreclosure  sale 
to  recover  amount  paid  to  relieve  land 
from  tax  from  prior  owner  who  should 
have  paid  the  same.  22  L.  B.  A.  (N. 
6.)  562. 

f  887.    BflUef  in  porchaMr  against  dafecte 
in  title  or  property. 

When  title  fails  on  account  of  defect  of 
parties  in  foreclosure  suit  he  must  seek  re- 
lief by  pursuing  the  course  pointed  out  in 
Boggs  V.  Fowler,  16  Cal.  559,  566,  76  Am. 
Dec.  561.— Burton  v.  Lies,  21  Cal.  87. 

A  purchaser  at  a  sale  under  the  foreclosure 
of  a  void  mortgage  is  not  entitled  to  have 
the  entry  of  "satisfied"  on  the  judgment,  by 
virtue  of  which  the  sale  was  made,  stricken 
off,  and  to  be  subrogated  to  the  rights  of 
plaintiff  in  the  judgment,  because  he  ac- 
quired no  title  to  the  purchased  property.-^ 
Branham  v.  Mayor,  etc.,  of  City  of  San  Jose. 
24  Cal.  685. 

A  purchaser  at  a  foreclosure  sale  under  a 
void  mortgage  cannot  recover  back  the  money 
paid,  as  the  mistake  is  one  of  law,  and  not 
of  fact. — Branham  v.  Mayor,  etc.,  of  City  of 
8an  Jose,  24  Cal.  585. 

Where  purchaser  at  mortgage  sale  acquires 
no  title  for  failure  to  make  grantee  of  mort- 
gagor a  partv  to  foreclosure,  the  mortgage, 
decree  of  sale,  and  sherifTs  deed  are  not 
relevant  testimony  to  show  title  in  the  pur- 
chaser at  the  sheriff's  sdle,  or  out  of  the 
mortgagor's  ffrantee,  or  his  assignee. — Car- 
pentier  v.  WiUiamson,  25  Cal.  154. 

§288.    Effect  of  defecta  or  IxxagnlantiaB  in 
]iidgnMiit»  deeree  or  sale. 

The  title  of  a  purchaser  under  a  sale  on  a 
decree  of  foreclosure  cannot  be  impeached, 
in  a  collateral  action,  for  irregularity  in  the 
proceedings  on  the  sale.— Nagle  v.  Maey,  9 

Where  a  purchaser  at  a  sale  under  a  de- 
eree, in  a  foreclosure  suit,  directing  the  sale 
of  the  premises,  which  decree  was  void,  be- 
cause the  grantee  of  the  mortgagor  was  not 
made  party,  brought  suit  against  the  mort- 
gagees to  recover  back  the  money  paid  them 
on  his  bid,  held,  that  the  action  does  not  lie, 
the  purchaser  being  aware,  at  the  time  of  his 
bid,  that  the  mortgagor  had  sold  the  prem- 
ises before  the  institution  of  the  foreelosure 
suit,  and  there  being  no  fraud. — ^Boggs  v. 
Fowler,  16  Cal.  559,  76  Am.  Dec.  561. 

A  purchaser  under  a  decree  may  petition 
to  be  released  from  his  purchase,  or  tnat  the 
sale  be  set  aside,  where  it  haa  been  subse- 


quently discovered  that  the  court  rendering 
the  decree  had  not  acquired  jurisdiction  of 
the  subject  matter,  or  of  persons  having  in- 
terests in  the  property,  or  for  other  reasons, 
that  the  estate  directed  to  be  sold  would  not 
pass. — Boggs  V.  Fowler,  16  Cal.  559,  76  Am. 
Dec.  561. 

The  purchaser  of  land  at  a  sale,  under  fore- 
closure of  a  mortgage  of  city  lands,  which 
was  void,  acquired  no  interest  in  the  premises 
which  could  be  confirmed  by  the  city. — ^Bran- 
ham V.  Mayor,  etc.,  of  City  of  San  Jose,  24 
Cal.  685. 

If  the  plaintiff  in  an  action  of  foreclosure 
purchases  the  property  at  sherifTs  sale,  he 
is  presumed  to  buy  with  full  knowledge  of 
all  defects  in  the  proceedings  relating  to  ser- 
vice of  summons.— Steinbach  v.  Leese,  27  Cal. 
296. 

A  mortgage,  instead  of  describing  the  land, 
referred,  for  a  description,  to  certain  deeds. 
The  complaint  and  decree  in  foreclosure  fol- 
lowed the  description  in  the  mortgage,  refer- 
ring, also,  to  the  deeds  aforesaid.  Held  an 
insufficient  description,  and  that  no  title  was 
acquired  under  the  foreclosure  proceedings. — 
Crosby  v.  Dowd,  61  Cal.  557. 

A  mortgage  by  the  owner  of  a  certificate 
of  purchase  of  state  swamp  lands  conveys 
the  rights  of  the  mortgagor;  and  if,  after  a 
foreclosure  and  sale  in  proceedings  to  which 
a  junior  mortgagee  was  not  made  a  party, 
the  latter,  after  an  unrecorded  assignment  of 
the  certificate  of  purchase  to  him,  procures 
the  state  title,  he  may  be  compelled  to  con- 
vey it  to  the  purchaser  at  the  foreclosure 
sale. — ^Henderson  v.  Grammar,  66  Cal.  332,  5 
Pac.  488. 

A  direction  by  the  appellate  court  to  allow 
interest  to  plaintiff,  who  was  entitled,  as 
purchaser  under  an  ineffectual  foreclosure  of 
mortgages,  to  receive  all  that  was  equitably 
due  mortgagees,  entitles  him  to  interest  at 
legal,  and  not  at  conventional,  rates. — ^Ban* 
daU  V.  Duff,  107  Cal.  33,  40  Pac.  20, 

Under  Code  of  Civil  Procedure,  section  726, 
providing  that  in  foreclosure  suits  a  decree 
may  direct  a  sale  of  the  property  by  the 
sheriff,  etc.,  the  proceedings  to  sell  are  analo- 
gous to,  but  not  necessarily  the  same  as  in, 
sales  on  execution,  under  sections  682  and 
684,  requiring  that  the  writ  of  execution  shall 
bear  the  seal  of  the  court,  and  be  subscribed 
by  the  clerk;  and  hence  the  omission  of  the 
clerk's  signature  from  the  order  of  sale  in 
foreclosure  is  not  necessarily  fatal  to  its 
validity.— Spaulding  v.  Howard,  121  Cal.  194, 
68  Pac.  563. 

Where  the  showing  of  merits  upon  the 
plaintiff's  motion  for  an  order  of  sale  is  not 
eontroverted,  the  facts  must  be  deemed  ad- 
mitted; and  the  defendant  will  not  be  per- 
mitted upon  appeal  to  evade  a  just  obligation 
on  account  of  a  technical  irregularity  in  the 
proceedings,  if  it  appears  that  the  statute 
has  been  substantially  complied  with,  and  a 
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proper   result   baa  been   reached. — Byrne   ▼. 
Hoag,  126  Gal.  288,  58  Pae.  688. 

Under  Code  of  Ciyil  Proeedure,  section  726, 
as  amended  in  1893,  providing  that  a  com- 
missioner, when  appointed  to  conduct  a  fore- 
closure sale,  shall  possess  the  powers  and  be 
subject  to  the  duties  of  sheriffs  in  like  cases, 
a  sale  conducted  by  a  commissioner  is  not 
vitiated  by  the  fact  that  the  order  of  sale 
was  directed  to  the  sheriff,  the  direction  to 
the  sheriff  being  a  harmless  irregularity. — 
Taylor  v.  Ellenberger,  6  GaL  Unrep.  725,  65 
Pac.  832,  judgment  modified,  134  CaL  31,  66 
Pac.  4. 

A  commissioner  executing  a  foreclosure  de- 
cree which  had  been  corrected  with  reference 
to  the  name  of  one  of  the  parties  defendant 
by  excluding  an  initial,  the  acts  of  the  eom- 
missioner  in  incorporating  the  excluded  initial 
in  the  certificate  of  sale  and  in  the  deed, 
held  not  to  invalidate  the  transaction  when 
the  title  of  the  cause,  given  by  him,  under 
which  he  acted,  was  sufficient  to  identify  the 
cause. — ^Fox  v.  Stubenrauch,  2  CaJ,  App.  88, 
sub.  nom.  Fay  v.  Stubenrauch,  83  Pttc.  82. 

Upon  a  sale  under  the  foreclosure  of  a 
mortgage,  the  statute  onlv  requires  the  cer- 
tificate of  sale  to  be  filed,  and  does  not  re- 
quire it  to  be  recorded.  If  the  certificate  of 
sale  is  defective,  the  sheriff  may  correct  it  by 
the  filing  of  a  new  certificate. — Bristol  v. 
Hershey,  7  Gal.  App.  788,  95  Pae.  1040. 

§289.    Effect   of  modiflcatlcm,   yacatton   or 
refrenal  of  Jadgment  or  decree. 

Where  possession  of  property  is  obtained 
under  foreclosure  sale,  and  the  judgment  on 
which  the  sale  is  made  is  afterward  reversed, 
the  possessor  is  in  no  better  position  than  if 
he  entered  directly  under  the  mortgage  to 
enforce  which  the  sale  was  made,  and  although 
the  sale  was  not  set  aside  until  receipt  of 
rents  and  profits,  the  order  takes  effect  on 
the  relation  of  the  parties  as  they  existed 
before  the  sale,  as  the  mortgage  and  the  rela- 
tion of  the  parties  as  mortgagor  and  mort- 
gagee was  not  destroyed  by  the  judgment. — 
Kaun  V.  Beynolds,  15  GaL  459. 

A  land  owner  gave  two  mortgages,  and,  in 
a  suit  to  foreclose  one  of  them,  defendant, 
the  other  mortgagee,  was  made  a  party.  The 
mortgagor  defamted  and  consented  to  the 
foreclosure  of  defendant's  mortgage  also. 
There  was  a  dispute  as  to  the  priority  of  the 
mortgages,  and  defendant  appealed  from  a 
decision  against  him,  without  obtaining  or 
asking  for  a  stay  of  execution.  The  judgment 
was  reversed  for  defective  findings  as  to  pri- 
ority, but  it  was  held  in  that  suit,  and  in  a 
suit  between  the  mortgagor  and  defendant, 
that  the  mortgagor  was  not  affected  by  the 
appeal,  and  that  the  foreclosure  sale  was  final. 
Plaintiff  held  under  the  purchaser  at  the  sale, 
and  the  land  was  not  redeemed.  Held,  that 
^aintiff  was  the  owner  in  fee  of  the  land.— > 
Withers  v.  Jacks,  79  GaL  297,  12  Am.  St.  Bep. 
143,  21  Pac.  824. 

Where  lands  were  sold  under  a  decree  of 
foreclosure  against  two  persons,  and  bought 


in  by  the  mortgagee,  and  on  appeal  the  decree 
was  reversed  as  to  one,  the  mortgagee  cannot 
thereafter  treat  the  original  decree  as  valid 
against  the  latter  for  the  purpose  of  retain- 
ing title  under  the  foreclosure  and  invalid 
for  the  purpose  of  charging  interest  and 
taxes. — Hibernia  Sav.  is  Loan  Soe.  v.  Jones, 
89  GaL  507,  26  Pac.  1089. 

Where  a  mortgage  included  rents  and  prof- 
its, a  purchaser  of  the  land  from  the  mort- 
gagor with  notice  of  the  mortgage,  who  ob- 
tained a  reversal  of  a  foreclosure  decree  after 
sale  to  the  mortgagee,  was  not  entitled  to 
recover  rents  and  profits  during  the  mort- 
gagee's possession  pendente  lite,  but  the  lat- 
ter was  entitled  to  credit  the  same  on  a 
deficiency  arising  at  the  sale. — Gowdery  v. 
London  ft  S.  F.  Bank,  139  Gal.  298,  96  Am.  8t 
Bep.  115,  73  Pac.  196. 

Where,  in  a  decree  foreclosing  a  mortgage, 
a  clerical  misprision  in  the  judgment  by 
adding  a  first  initial  to  the  name  of  a  de- 
fendant was  amended  to  conform  to  the  com- 
plaint and  service  of  summons,  and  a  commis- 
sioner was  authorised  to  execute  the  coneeted 
judgment,  his  acts  in  incorporating  the  ex- 
cluded initial  in  the  certificate  of  sale  and 
deed  will  not  invalidate  the  same  when  the 
title  of  the  cause  p[iven  b^  him  under  which 
he  acted  was  sufficient  to  identify  it. — ^Fox  v. 
Stubenrauch,  2  Gal.  App.  88,  83  Pac.  82. 

§  290.    PoMeeglon  by  purduuMr,  In  genenL 

There  are  cases  where  the  purchaser  on  a 
sale  under  a  decree  of  foreclosure  would  be 
estopped  from  treating  the  tenant  of  the 
mortgagor  as  a  trespasser;  as,  for  instance, 
when  the  lease  was  taken  upon  the  encour- 
agement of  the  mortgagee,  and  the  purchaser 
was  cognizant  of  the  fact  at  the  time  of  his 
purchase. — McDermott  v.  Burke,  16  Cal.  580. 

Purchaser  under  foreclosure  with  knowledge 
that  lease  was  taken  with  encouragement  of 
mortgagee  cannot  treat  lessee  as  a  trespasser. 
McDermott  v.  Burke,  16  Gal.  580. 

The  decree  in  an  action  to  foreclose  a  mort- 
gage concludes  the  rights  of  aU  parties  to 
the  action,  and  the  rale  under  i^  eonsum- 
mated  by  the  sheriff's  deed,  passes,  as  against 
them,  the  entire  estate  held  by  the  mortgagor 
at  the  date  of  the  mortgage.  The  purehasw, 
as  against  such  parties,  is  entitled,  upon  the 
receipt  of  his  deed,  to  the  possession  of  the 
premises,  and,  if  necessary,  to  the  aid  of  the 
court  in  enforcing  its  delivery. — ^Montgomery 
V.  Middlemiss,  21  Gal.  103,  81  Am.  Dec.  141 

Purchaser  at  foreclosure  sale  is  not  a  mort- 
gagee in  possession,  and  is  not  entitled  to  the 
benefit  of  the  rule  applicable  to  that  case. — 
Bandall  v.  Duff,  101  Gal.  82,  35  Pac.  440. 

Purchaser  at  foreclosure  sale  acquires  no 
right  to  possession  until  expiration  of  period 
of  redemption. — Purser  ▼.  Gady,  120  Gal  214, 
218,  52  Pac.  489. 


§S91.    Bamadiea  forreeofTvryln 

In  ejectment  for  a  leasehold  estate  by  the 
purchaser  of  the  mox|gagor'a  interest  at  a 
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sheriiTg  sale  ai^ainst  a  party  claiming  both 
as  assignee  of  the  mortgagee  and  as  lessee 
of  the  mortgagor  by  a  lease  preeedent  to  the 
judgment  affainst  him,  it  was  held  that  the 
plaintiff,  holding  but  the  equity  of  redemp- 
tion, subject  to  this  lease,  conld  not  demand 
/  possession  until  its  expiration,  and  could  then 
recover  rent  at  no  higher  rate  than  that  fixed 
by  the  lease.— Johnson  t.  Dopkins,  3  Cal.  391. 

In  an  action  of  ejectment  by  a  purchaser 
under  a  decree  in  a  suit  for  foreclosure  of  a 
mortgage,  to  which  the  mortgagees  were  par- 
ties, against  a  subsequent  lessee  of  the  mort- 
gagees, no  question  can  be  raised  by  the  de- 
fendant as  to  the  due  execution  of  the  mort- 
gage. Of  this  fact  the  decree  in  the  foreclos- 
ure eaAt  is  conclusive. — Hayes  ▼.  fihattnck,  21 
Cal.  51. 

A  purchaser's  right  to  the  aid  of  the  court 
in  enforcing  possession  on  foreclosure  sale 
is  not  affected  by  the  fact  that,  pending  the 
foreclosure,  plaintiff  therein  may  have  exe- 
cuted to  defendant  a  conveyance  of  the  whole 
or  a  portion  of  the  premises  embraced  in  the 
decree. — Montgomery  ▼.  Kiddlemiss,  21  Cal. 
103,  81  Am.  Dee.  146. 

A  purchaser  of  land  at  a  sherifTs  sale  un- 
der decree  of  foreclosure,  in  order  to  re- 
cover possession,  must  show  that  an  order 
of  sale,  or  in  some  cases  a  certified  copy  of 
the  decree,  was  issued  to  the  sheriff,  to  give 
him  power  to  sell. — Heyman  v.  Babcock,  30 
Cal.  367. 

In  ejectment  by  a  mortgagee  to  recover 
the  premises  after  due  foreclosure  proceed- 
ings, the  mortgagor  cannot  defend  his  with- 
holding possession  on  the  fpround  of  equities 
now  set  up  for  the  first  time. — ^Ingraham  ▼• 
Burton,  2  Cal.  Unrep.  195. 

Plaintiff,  having  obtained  a  valid  title  to 
land  by  foreclosure,  and  being  in  possession 
of  a  portion  of  it,  can  bring  ejectment  for  the 
balance,  and  need  not  rely  on  a  writ  of  as- 
sistance.— Trope  y.  Kerns,  8  Cal.  Unrep.  47, 
20  Pae.  82.  « 

A  mortgagee  who  purchases  the  mortgaged 
premises  at  foreclosure  sale  is  not  restricted 
m  gaining  possession  of  the  premises  to  a 
writ  of  assistance,  but  may  bring  ejectment. 
Trope  V.  Kerns,  83  Cal.  553,  23  Pac.  691. 

In  an  ordinary  action  of  ejectment,  the 
fact  that  plaintiff's  title  is  derived  through 
a  purchase  under  mortgage  foreclosure  does 
not  entitle  him  to  the  relief  proper  in  case 
he  had  sought  a  writ  of  assistance  under  the 
decree  of  foreclosure. — Hyde  v.  Boyle,  105 
Cal.  102,  38  Pac.  643. 

§  292.    — —  Writ  of  asilataaea 

A  writ  of  assistance  is  the  appropriate 
remedy  to  place  the  purchaser  of  mortgaged 
premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  sheriff's 
deed. — Montgomery  v.  Tutt,  11  Cal.  190. 

A   preliminary    order    to    admit  the  pur- 
chaser must  first  be  made  either  by  the  origi- 
YI  Ofti:  Dictel-Uo4 


nal  decree  or  by  a  special  order,  that  the 
default  of  the  tenant  may  be  properly  estab- 
lished, and  thereupon  the  writ  may  issue.-— 
Montgomery  v.  Tutt,  11  CaL  190. 

A  party  who  has  purchased  at  a  foreclosure 
sale,  and  obtained  the  sheriff's  deed,  is  en- 
titled to  a  writ  of  assistance,  if  the  mort- 
gagor afterward  refuses  to  deliver  up  the 
possession. — Skinner  v.  Beatty,  16  Cal.  156. 

The  writ  of  assistance  to  recover  posses- 
sion can  issue  in  favor  of  the  purchaser  at  a 
foreclosure  sale  only  against  the  defendants 
in  the  foreclosure  suit,  and  parties  holding 
under  them,  who  are  bound  by  the  decree.— 
Burton  v.  Lies,  21  Cal.  87. 

The  right  of  the  purchaser  at  a  foreclosure 
sale  to  a  writ  of  assistance  is  not  affected 
by  the  fact  that  the  decree  contains  no  direc- 
tion to  deliver  the  possession  to  the  purchaser, 
or  that  no  preliminary  order  for  such  deliv- 
ery has  been  made  by  the  court. — Montgom- 
ery y.  Middlemiss,  21  CaL  103,  81  Am.  Dec. 
146. 

All  that  is  requisite  to  entitle  the  purchaser 
to  his  writ  of  assistance,  as  against  the  par- 
ties in  the  foreclosure  suit  and  those  claim- 
ing with  notice  under  them  after  suit  brought. 
is  to  furnish  to  the  court  proper  evidence  of 
a  presentation  of  the  deed  to  them,  and  a 
demand  of  the  possession,  and  their  refusal 
to  surrender  it. — Montgomery  v.  Middlemiss, 
21  Cal.  103,  81  Am.  Dec.  146. 

A  writ  of  assistance  will  not  be  issued 
against  a  purchaser  of  mortgaged  real  estate 
who  buys  while  a  suit  for  foreclosure  is  pend- 
ing, when  he  is  not  a  party  to  the  suit,  and 
had  no  actual  or  constructive  notice  of  its 
pendency.— Harlan  v.  Backerby,  24  Cal.  561. 

If  court,  in  action  to  foreclose  mortgage, 
does  not  acquire  jurisdioiion  of  the  person 
owning  the  land  at  the  time  of  the  foreclos- 
ure, a  writ  of  assistance  against  the  owner 
or  his  grantees  will  be  refused.-— Steinbaeh 
V.  Leese,  27  Cal.  295. 

If  a  decree  of  foreclosure  directs  the  sale 
of  all  the  mortgaged  premises,  and  bars  the 
equity  of  redemption  of  defendants,  and  di- 
rects that  the  purchaser  be  let  into  posses- 
sion, the  person  who  receives  the  sheriff's 
deed  after  a  sale  is  entitled  to  a  writ  of  as- 
sistance as  against  all  of  defendants  who  are 
served  or  appeared;  and  this,  though  a  de- 
fendant was  not  mentioned  in  the  decree  by 
name,  and  though  one  was  not  mentioned  in 
the  sheriff's  deed. — ^Frisbie  v.  Fogarty,  34 
Cal.  11. 

Judgment  upon  motion  for  writ  of  assist- 
ance in  foreclosure  is  not  estopped  as  to  title 
or  right  of  possession. — Boggs  v.  Clark,  37 
Cal.  236. 

In  executing  a  writ  of  assistance  the  sheriff 
is  bound  to  place  the  purchaser  in  foreclosure 
of  mortgage  of  an  estate  in  common  in  the 
possession  of  every  part  and  parcel  of  the 
land  jointly  with  other  tenants  in  common.^* 
Tevis  V.  ffieks,  88  CaL  234. 
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fare  the  clerk  no  authoritj  to  docket  a  de* 
iciencj  judgment,  and  confined  plaintiff  to 
the  mortgaged  propertj  alone  for  the  satis- 
faction of  hie  judgment  and  costs. — ^Bidgley 
T.  Abbott  QuicksilTer  Min.  Co.,  7  Cal.  Unrep. 
200,  79  Pac.  833. 

Where  H.  was  entitled  to  a  surplus  on 
foreclosure  sale  and  no  judgment  for  the  de- 
ficiency, the  sheriff's  failure  to  report  that 
the  proceeds  were  insufficient  to  pay  H.,  etc., 
did  not  preclude  him  from  having  a  judgment 
docketed  for  the  deficiency. — Hooper  t.  He- 
Bade,  1  Cal.  App.  733,  82  Pac.  1116. 

A  sheriff's  return  on  foreclosure  sale  held 
to  disclose  a  deficiency  in  favor  of  H.,  en- 
titling the  latter  to  the  docketing  of  a  judg- 
ment therefor  on  the  filing  of  tne  return. — 
Hooper  t.  McDade,  1  Gal.  App.  733,  82  Pac. 
1116. 

Under  Code  of  Civil  Procedure,  section  726, 
it  was  not  the  duty  of  the  clerk  to  docket 
a  deficiency  judgment  without  application 
from  the  parties  in  interest  on  the  report  of 
a  sheriff's  sale  showing  a  deficiency  of  pro- 
ceeds.— Hooper  ▼.  HcBade,  1  Cal.  App.  733, 
82  Pac.  1116. 

In  foreclosure  of  mortgage  improper  in- 
clusion of  attorney's  fees  asainst  defendants, 
one  of  whom  appeals  and  the  other  does  not, 
the  effect  is  that  if  the  interest  of  the  de- 
faulting defendant  in  the  property  sells  for 
enough  to  pay  the  debt,  interest  and  costs, 
without  the  attorney's  fee,  the  interest  of 
the  appellant  can  be  sold  only  for  what  re- 
mains of  the  debt,  interest  and  costs,  with- 
out the  attorney's  fees,  after  applying  on 
such  debt,  interest  and  costs  the  proceeds 
of  the  defaulting  defendant's  interest;  and 
plaintiff  will  be  entitled  to  a  deficiency  judg- 
ment against  such  defendant  for  whatever 
remains  unsatisfied  of  the  whole  judgment 
including  the  attorney's  fees,  after  applying 
the  proceeds  of  the  interests  of  both  defend- 
ants therein,  in  the  manner  stated.  [By  Su- 
preme Court  on  Petition  for  Behearing.] — 
John  Brickell  Co.  v.  Sutro,  11  Cal.  App.  460, 
105  Pac.  948,  949. 

Deficiency  judgment  against  nonresident 
served  constructively.  50  L.  B.  A. 
583. 


§302. 


Against  mortgagor. 


In  absence  of  agreement  to  pay,  express 
or  implied,  there  can  be  no  personal  judg- 
ment against  the  mortgagor. — Shafer  v.  Bear 
Biver  &  Auburn  W.  &  Min.  Co.,  4  Cal.  294. 

Where  a  mortgagor  had  sold  and  conveyed 
the  mortgaged  premises  to  third  parties,  who 
assumed  and  agreed  to  pay  the  mortgage 
debt,  but  failed  to  do  so,  an  agreement  of 
the  mortgagee  not  to  take  any  deficiency 
judgment  against  the  mortgagor,  in  an  action 
to  foreclose  the  mortgage,  is  without  consid- 
eration, and  the  mortgagor,  after  having 
made  default  in  the  foreclosure  suit,  upon 
the  faith  of  such  agreement,  but  without  hav* 


ing  any  legal  defense,  cannot  enjoin  the  en- 
forcement of  a  deficiency  judgment  docketed 
against  him  in  violation  of  the  agreement.^ 
Heim  v.  Butin,  109  Cal.  500,  50  Am.  St.  Bep. 
54,  42  Pac.  138. 

A  complaint  by  the  mortgagor  to  enjoin 
the  deficiency  judgment,  which  does  not  show 
that  his  position  was  changed  for  the  worse, 
or  that  the  property  was  worth  more  than  it 
was  sold  for,  or  that  he  would  have  been 
willing  to  bia  more  for  it  at  the  sale,  or  that 
anyone  would  have  done  so.  does  not  show 
any  facts  estopping  the  defendant  from  al- 
leging or  relying  upon  a  want  of  considera- 
tion of  the  agreement  not  to  enter  a  defi- 
ciency judgment;  but  such  complaint  is  fatally 
defective,  and  does  not  admit  proof  of  facts 
sufficient  to  warrant  a  judgment. — ^Heim  v. 
Butin,  109  Cal.  500,  50  Am.  St.  Bep.  54,  42 
Pac.  138. 

Deficieney  judgment  may  be  docketed 
against  both  mortgagor  and  his  grantee 
where  latter  assumed  the  mortgage. — O'Keal 
▼.  Hart,  116  Cal.  69,  70,  47  Pac.  926. 

Mortgagee  cannot,  without  consent  of  mort* 
gagor,  release  part  of  security  to  purchaser 
from  mortgagor  at  less  than  its  value  and 
recover  deficiency  firom  mortgagor. — ^Wood- 
ward V.  Brown,  119  Cal.  283,  292,  63  Am.  St. 
Bep.  108,  51  Pac.  2,  542. 

Where  the  vendee  and  his  wife,  who  were 
principal  debtors,  in  their  assiniment,  as 
security  for  their  debt,  of  the  coUateral  note 
and  mortgage,  expressly  agreed  "to  pay  on 
demand  whatever  balance  may  be  due  after 
sale  of  the  securities  and  ap^cation  of  the 
proceeds,"  the  omission  of  the  pledgor  to 
make  the  wife  of  the  vendee  a  party  defend- 
ant in  the  foreclosure  suit,  and  his  omission 
to  take  a  deficiency  judgment  therein  against 
the  original  mortgagor,  and  the  taking  of 
such  judgment  only  against  the  vendee,  who 
had  assumed  payment  of  the  mortgage  debt, 
cannot  release  or  affect  the  liability  both  of 
the  vendee  and  his  wife  upon  their  express 
agreement  to  pay  the  amount  of  the  defi- 
cieney.— ^Farmers'  &  Merchants'  Bank  v. 
Copsey,  134  Cal  287,  66  Pac.  324. 

When  a  judgment  of  foreclosure  was  for 
the  sum  of  sixty-one  thousand  one  hundred 
and  eighty-four  dollars  and  ten  centa,  and 
provided  for  appointment  of  a  referee  to 
make  the  sale  of  the  mortgaged  land  and 
make  return  thereof,  and  that  if  the  sum 
obtained  was  insufficient  to  satisfy  the  judg- 
ment the  clerk  was  directed  to  enter  and 
docket  any  deficiency  against  the  mortgagor, 
who  was  adjudged  personally  liable  there- 
for, the  so-called  referee  was  practically  the 
commissioner  provided  for  in  section  726  of 
the  Code  of  Civil  Procedure  to  act  in  place 
of  the  sheriff,  and  his  return  of  the  sale  of 
the  land  is  prima  facie  evidence  of  its  truth; 
and  when  it  shows  a  sale  thereof  for  fifty- 
six  thousand  one  hundred  and  eighty-four 
dollars  and  ten  cents,  only  a  deficiency  judg- 
ment was  properly  entered  and  doeketed 
against  the  mortgagor  for  the  defieteaey  of 
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At  a  sale  under  a  deeree  foreeloeing  a 
mortgage,  where  the  deeree  followed  the  de- 
seription  contained  in  the  mortgage,  and  was 
assented  to  by  the  defendant's  attorney,  and 
the  order  of  sale  followed  the  decree,  it 
was  the  dnty  of  the  commissioner,  in  making 
the  sale,  to  follow  the  decree  and  the  order 
of  sale. — ^Meuz  v.  Trezevant,  132   Cal.  487, 

64  Pac.  848. 

A  motion  to  set  aside  an  execution  and 
order  of  sale  issued  in  a  foreclosure  suit 
brought  a^inst  the  wido^,  on  the  ground 
that  the  judgment  of  foreclosure  of  mort- 
gages executed  by  her  was  void,  was  prop- 
erly denied. — Hodge  v.  Norton,  133  Cal.  99, 

65  Pac.  123. 

Befusal  to  vacate  a  sale  of  mortgaged 
premises  regularly  made  in  pursuance  of  a 
decree  is  not  error.  Judgment,  6  GaL  Unrep. 
725,  65  Pac.  832,  modified.— Taylor  v.  Ellen- 
berger,  134  Gal.  31,  66  Pae.  4. 

A  mortgage  foreclosure  decree  against 
eight  defendants,  which  was  entered  after  8. 
had  purchased  the  north  one  hundred  acres 
of  the  mortgaged  property  from  defendants, 
directed  a  sale  of  the  mortgaged  property  in 
one  tract.  Thereafter,  but  before  the  mort- 
gage foreclosure  sale.  A.,  who  was  not  a 
party  to  the  foreclosure  suit,  had  purchased 
the  interest  of  fiye  of  the  defendants  in  the 
land,  under  an  execution  sale.  Thereafter, 
at  the  mortgage  foreclosure  sale,  8.  served 
notice  of  his  purchase  on  the  sheriff,  and 
asked  that  the  land  purchased  by  him  should 
not  be  sold;  and  the  sheriff  sold  the  remain- 
ing portion  only,  which  was  objected  to  by 
A.,  who  filed  a  notice  to  set  the  sale  aside. 
It  was  not  shown  in  support  thereof  that 
the  defendants  in  the  action  under  which 
the  land  was  sold  to  A.  had  any  interest  in 
the  land,  and  an  affidavit  by  8.  stated  that 
A.  never  had  any  interest  in  the  one  hundred 
acre  tract.  The  plaintiff  in  the  foreclosure 
suit,  and  four  of  the  five  defendants  under 
whom  A.  claimed,  consented  to  the  manner  of 
the  sale.  Held,  that  the  failure  of  A.  to  show 
any  interest  in  the  land  would  warrant  the 
dismissal  of  his  motion  based  on  the  sheriff's 
failure  to  follow  the  decree. — Humboldt  Sav. 
&  Loan  Soc.  v.  March,  136  Gal.  321,  68  Pac. 
968. 

Inadequacy  of  price  Is  not  a  sufficient 
ground  for  setting  aside  a  foreclosure  sale; 
and  where  the  court  finds  that  the  property 
sold  was  not  worth  at  the  time  more  than 
the  amount  bid  therefor,  the  sale,  though 
irregular,  will  not  be  set  aside  upon  the  s4Me 
ground  that  possibly  if  the  property  had 
been  sold  in  a  different  manner,  it  might  by 
some  fortuitous  circumstance,  have  brought 
more  than  its  actual  value.— -SummerviUe  v. 
March,  142  GaL  554,  100  Am.  8t.  Bep.  145, 
76  Pac.  388. 

Where  a  judgment  of  foreclosure  of  a 
mortgage  did  not  specify  the  character  of 
money  for  which  the  property  should  be  sold, 
the  sheriff's  notice  of  sale  for  "gold  coin 
of  the  United  States"  was  not  such  a  de- 
parture from  the  terms  af  the  judgment  as 


to  Inquire  the  setting  aside  of  the  sale.-^ 
Anglo-Galifornian  Bank  v.  Gerf,  142  Gal.  303, 
75  Pac.  902. 

Where  a  sale  of  property  on  foreclosure 
of  a  mortgage  is  legally  made,  it  will  not 
be  set  aside  because,  to  redeem  any  of  the 
property,  the  mortgagor  must  redeem  all.— 
Anglo-Galifornian  Bank  v.  Gerf,  142  Gal.  303, 
75  Pac.  902. 

Where  a  mortgage  gave  an  option  for  a 
sale  in  mass  or  in  separate  parcels,  and  the 
decree  of  foreclosure  ordered  a  sale  in  one 
tract,  but  a  subsequent  vendee  of  part  of  the 
land  mortgaged,  by  consent  of  the  mortgagee 
and  part  of  the  mortgagors  present,  became 
the  purchaser  of  the  part  unconveyed  for  a 
fair  and  reasonable  price,  and  at  its  full 
value,  and  for  more  than  enough  to  satisfy 
the  deeree,  the  sale  will  not  be  set  aside  at 
suit  of  execution  purchasers  under  judgments 
against  the  mortgagors  who  purchased  after 
the  deed  to  the  vendee  and  before  the  fore- 
closure sale  merely  because  of  departure 
from  the  terms  of  the  decree,  by  which  they 
were  not  in  fact  damaged.— -Summerville  v. 
March,  142  Gal.  554,  100  Am.  St.  Bep.  145,  76 
Pac.  388. 

That  a  purchaser  under  a  foreclosure  de- 
eree against  an  executor  collected  rent  which 
accrued  before  sale  held  not  ground  for  set- 
ting aside  sale  at  suit  of  a  special  admin- 
istratrix.— Bell  Y.  Thompson,  147  Gal.  689, 
82  Pac.  327. 

Where  property  other  than  the  homestead 

Sroperty  was  sold  by  the  trustees  the  widow 
ad  the  right  to  demand  that  it  be  first  sold 
to  satisfy  the  debt;  but  the  refusal  to  comply 
therewith  did  not  render  the  sale  void,  but 
only  voidable  at  her  option;  and  she  could 
waive  her  right  to  set  it  aside,  and  if  she 
took  no  action  to  vacate  it  the  sale  would 
stand. — Weber  v.  McGleverty,  149  Gal.  316, 
86  Pac.  706. 

Setting  aside  sale.    9  L.  B.  A.  731. 

§281.    Pencils  estopped  twm  monriag 

to  open  or  racato  gale. 

Mortgagor  who  conveys  one  of  two  mort- 
gaged lots  with  warranty,  cannot  object  that 
remaining  lot  is  sold  to  pay  the  whole  mort- 
gage.— Gheever  v.   Pair,   5   Cal.   337. 

Where  a  party  acquires  by  a  purchase  at  a 
mortgage  sale  the  legal  title  to  property  de- 
vised by  will  to  which  he  erroneously  sup- 
posed he  had  acquired  the  legal  title  before 
the  testator's  death,  a  court  of  equity  will 
not  set  aside  the  foreclosure  decree  and  the 
deed  given  under  said  purchase,  where  he 
elects  with  the  consent  of  the  devisees  to 
hold  the  property  in  trust  for  them. — Mor- 
rison V.  Bowman,  29  Gal.  337. 

Where  the  grantee  of  a  deed  of  trust  held 
it  in  part  as  security  for  the  fees  of  an 
attorney  of  the  grantor,  subject  to  his  own 
advances  to  the  grantor,  but  without  includ- 
ing the  name  of  the  attorney  in  the  deed, 
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If  the  retom  to  flie  fint  writ  doM  not 
dearly  declare  that  the  writ  hai  been  folly 
ezeented,  and  affidavits  are  inrodneed  showing 
that  this  has  not  been  done,  the  eonrt  may 
issue  another  writ. — ^Tevia  y.  Hicks,  38  Cal. 
234. 

In  the  ezeention  of  a  writ  of  assistaneoi 
the  sheriff  cannot  remoye  any  of  the  tenants 
in  common  who  hold  under  a  title  derived 
from  a  source  independent  of  him  through 
whom  the  purchaser  claims. — ^Tevis  y.  Hicks, 
38  Cal.  234. 

A  writ  of  assistance  may  be  denied  where 
another  suit  is  pending  and  undetermined  in- 
volving the  right  of  the  party  praying  the 
writ. — ^Autenreith  v.  Hessenauer,  48  GaL  356. 

On  a  motion  for  a  writ  of  assistance,  ques- 
tions of  equitable  cognizance  between  the 
parties  in  possession  of  the  land,  who  were 
not  parties  to  the  foreclosure  suit,  and  plain- 
tiff, as  to  their  respective  rights  to  the  land, 
cannot  be  litigated. — ^Henderson  v.  McTucker, 
45  Gal.  647. 

On  an  application  for  a  writ  of  assistanee, 
to  place  the  grantee  of  the  purchaser  of  land 
under  a  foreclosure  sale  in  possession,  it  ap- 
peared that  defendants  claimed  to  have  ac- 
quired a  new  right  to  the  possession  from  the 
purchaser.  Held,  that  the  writ  should  have 
been  denied,  and  the  parties  left  to  settle 
their  rights  in  a  regular  suit. — ^Langley  v. 
VoU,  54  Cal.  435. 

Where  a  wife  is  a  necessary  party  to  a 
foreclosure  proceeding,  but  has  not  been 
joined  with  her  husband,  a  purchaser  at  the 
sale  will  not  be  entitled  to  a  writ  of  assist- 
ance against  the  husband  to  obtain  posses- 
sion of  the  land. — ^Hefoer  v.  Urton,  71  GaL 
479,  12  Pac.  486. 

The  wife  of  a  deceased  mortgagor  was 
made  a  partv  to  a  foreclosure  suit  as  execu- 
trix only.  A  homestead  previously  declared 
by  her  was  set  up  in  defense.  The  land  was 
sold  under  a  decree  ^[iving  plaintiff  posses- 
sion. Held,  that  a  writ  of  assistance  should 
not  issue  against  the  wife,  as  such  homestead 
exemption  could  not  be  properly  pleaded  in 
defense. — Stockton  Building  etc.  Assn.  v. 
Chalmers,  75  Cal.  332,  7  Am.  St.  Bep.  173,  17 
Pac.  229. 

A  purchaser  at  foreclosure  is  entitled  to  a 
writ  of  assistance  against  the  mortgagor's 
widow  who,  as  administratrix,  was  a  party 
to  the  foreclosure  suit,  and  who  does  not 
claim  possession  under  any  right  independent 
of  or  adverse  to  that  of  deceased. — Finger  v. 
McCaughey,  119  Cal.  59,  51  Pac.  13. 

Notwithstanding  the  pendency  of  an  ap- 
peal from  a  judgment  foreclosing  a  mortgage 
of  real  property,  the  judgment-roll  is  admis- 
sible in  evidence  on  an  application  for  a  writ 
of  assistance  to  recover  possession  of  the 
land  sold  at  the  foreclosure  sale,  if  no  under- 
taking staying  the  execution  of  the  judgment 
has  been  given  as  provided  in  section  945  of 
the    Code    of    Civil    Procedure. — California 


Mortgage  ete.  Bank  ▼•  Graves.  129  GaL  649, 
62  Pae.  259. 

It  is  not  error  to  issue  a  writ  of  assiBtanea 
to  |>lace  a  purchaser  at  a  foreclosure  in  pos- 
session of  the  mortgaged  premises  after  the 
expiration  of  the  time  for  redemption.  Judg- 
ment, 6  Cal.  Unrep.  725,  65  Pac.  832,  modi- 
fled.— Taylor  ▼•  Ellenberger,  134  GaL  31,  66 
Pae.  4. 

The  title  of  one  not  a  party  to  the  f  oreelos- 
ure  suit  is  not  triable  upon  a  proceeding  for 
a  writ  of  assistance  in  favor  of  the  purchaser 
at  the  foreclosure  sale;  but  it  can  only  be 
determined  in  an  appropriate  action  brought 
for  that  purpose. — Hibernia  Sav.  etc.  Soe.  v. 
Bobinson,  150  Cal.  140,  88  Pac.  720. 

If  a  person  claiming  title  who  was  not  a 
party  to  the  foreclosure  suit  is  in  actual  pos- 
session of  the  property  sold,  such  possession 
may  be  protected  upon  motion  to  restrain  the 
execution  of  the  writ  of  assistance  in  favor 
of  the  purchaser. — Hibernia  Sav.  etc  Soc.  v. 
Bobinson,  150  Cal.  140,  88  Pac.  720. 

The  right  to  be  protected  upon  a  motion  to 
restrain  the  execution  of  the  writ  depends 
upon  the  claimant  being  in  possession,  which 
is  a  question  of  fact  to  oe  determined  by  the 
trial  court;  and  where  the  evidence  sustains 
a  finding  that  the  administrator  of  a  deceased 
claimant  never  had  been  in  the  possession  of 
the  premises  by  tenant  or  otherwise,  the 
rights  of  the  estate  cannot  in  any  degree  be 
affected  by  the  writ^  and  must  be  otherwise 
determined. — Hibernia  Sav.  etc.  Soc.  v.  Bob- 
inson, 150  Cal.  140,  88  Pac.  720. 

Where  the  estate  of  the  wife  of  a  deceased 
mortgagor  was  not  made  a  party  to  foreclos- 
ure proceedings,  the  interest  of  the  estate  in 
the  property  could  not  be  adjudicated  on  an 
application  by  the  purchaser  for  a  writ  of 
assistance.— Hibernia  Savings  etc.  Soc.  v. 
Bobinson,  150  Cal.  140,  88  Pac.  720. 

Where  the  complaint  averred  that  the  de- 
fendant whose  name  was  changed  in  the  judg- 
ment was  in  possession,  and  at  the  hearing 
of  the  application  for  the  writ  of  assistance, 
the  uncontradicted  fact  properly  appeared 
by  affidavit  that  the  defendant  was  sometimes 
called  by  the  name  first  used  in  the  judg- 
ment, and  also  by  the  name  used  in  a  deA 
to  a  substituted  defendant,  made  pending 
suit,  and  that  they  were  one  and  the  same 
person,  the  grantee  of  such  defendant,  who 
took  pendente  lite  with  knowledge  of  the  ac- 
tion, cannot  defeat  the  writ. — ^Fox  v.  Stuben- 
rauch,  2  Cal.  App.  88,  snb  nom.  Fay  v.  Stuben- 
rauch,  83  Pac.  82. 

Upon  application  by  the  purchaser  for  a 
writ  of  assistance,  the  commissioner  cannot 
be  permitted  to  impeach  his  return  of  sale 
and  deed  as  a  witness;  nor  can  a  defendant 
in  possession  be  heard  in  this  proceeding  to 
question  the  regularity  of  the  action  by  the 
commissioner,  by  way  of  collateral  attack 
upon  the  validity  of  the  deed. — Fox  v.  Stuben- 
rauch,  2  Cal.  App.  88,  sub  nom.  Fay  t.  8ta« 
benrauch,  83  Pac  82. 


F0BEGL08UBE  BT  ACTION,  X,  J,  »  299-290. 


M51 


The  inquiry  M  to  the  fftct  of  the  identity 
of  the  defendant  did  not  raise  an  issue  in- 
TolTing  title.  The  proceeding  for  the  writ 
of  asiistanee  does  not  determine  title.  If 
the  grantee  has  a  title  not  adjudicated  in  the 
action  he  may  establish  it  in  an  independent 
action,  in  which  he  will  not  be  estopped  from 
showing  that  there  was  no  identitr  of  person. 
Fox  V.  Stubenrauch,  2  Cal.  App.  88,  lab  nom. 
Ffty  T.  Stubenraucl^  83  Pac.  A. 

§298.    Crops. 

The  purchaser  at  a  foreclosure  tale  does 
not  take  the  interest  of  the  mortgagor  as 
landlord  in  the  crops  raised  on  the  premises 
under  the  sherifTs  certificate. — Gliurke  T. 
Cobb,  121  Cal.  CWi,  54  Pac.  74. 

A  purchaser  at  a  sale  under  a  trust  deed, 
who  takes  possession,  has  the  right  to  the 

S 'owing  crop,  as  against  a  chattel  mortgagee 
ereof .  whose  mortgage  was  executed  by  the 
original  owner  subsequently  to  the  trust  deed, 
though  prior  to  the  sale. — ^Penryn  Fruit  Co. 
Y.  Sherman-Worrell  Fruit  Co.,  142  Cal.  848, 
100  Am.  St.  Bep.  150,  76  Pac.  484. 

Bight  to  crops  and  emblements  on  fore- 
closure as  against  tenant.  4  L.  B.  A. 
453. 

§294.    Benta  and  pcollti  in  general. 

Where  possession  of  property  on  foreclos- 
ure sale  is  obtained,  and  a  judgment  on  which 
the  sale  was  made  is  reyersed,  and  a  restitu- 
tion of  the  property  ordered,  the  trial  court 
may  order  such  person  in  possession  to  ac- 
count for  rents  and  profits  received  by  him, 
as  the  right  to  such  rents  and  profits  being 
clear,  the  owner  should  not  be  obliged  to  pros- 
ecute a  separate  suit  to  recover  them. — ^Baun 
V.  Beynolds,  15  Cal.  459. 

One  who,  pending  a  foreclosure  suit,  comes 
into  possession  of  tne  premises  under  one  of 
defendants,  is  responsible  as  "tenant  in  pos- 
session," under  the  statute,  for  the  rents  and 
profits  accruing  after  the  day  of  sale,  and 
before  delivery  to  the  purchasers. — Shores  v. 
Scott  Biver  Co.,  21  Cal.  135. 

Where  an  owner  of  a  possessory  interest 
in  premises  sold  under  a  foreclosure  decree 
employed  an  agent  to  manage  the  property 
and  receive  all  its  proceeds,  such  agent,  being 
merely  an  agent  of  such  owner,  and  not  a 
tenant  in  possession,  is  not  liable  to  the  pur- 
chaser at  the  sale  for  rents  and  profits.-* 
Shores  v.  Scott  Biver  Co.,  21  Cal.  135. 

One  having  a  possessory  interest  in  prem- 
ises pending  foreclosure,  who  continues  to 
occupy  after  the  sale,  is  a  tenant  in  posses- 
sion, and  liable  to  the  purchaser  for  the  rents 
and  profits  between  the  sale  and  the  sher- 
ilTs  deed.— Shores  v.  Scott  Biver  Co.,  21  CiO. 
135. 

Where  a  foreclosure  has  been  decreed,  the 
mortgagor,  until  a  sale  has  been  made,  may, 
under  the  Practice  Act,  remain  in  possession, 


without  being  accountable  for  rents  or  for 
use  and'  occupation,  and  subject  to  no  lia- 
bility, excepting  that  he  may  be  restrained 
from  committing  waste. — ^Whitney  v.  Allen, 
21  Cal.  233. 

Bight  of  recovery  of  rents  and  profits  ac- 
cruing after  day  of  foreclosure  sale  and  be- 
fore delivery  is  statutory  and  limited  to  ten- 
ant in  possession. — Carpentier  t.  Grant,  21 
Cal.  140. 

A  mortgage  who  purchases  at  the  fore- 
closure sale  IS  not  entitled  to  any  rents  and 
profits  which  accrued  prior  to  the  sale,  nor 
can  he  maintain  an  action  against  a  receiver 
of  the  proper^  for  rents  and  profits  which 
he  claims  until  they  have  been  collected  by 
the  receiver. — Pendola  t.  Alexanderson,  67 
Cal.  337,  7  Pac.  756. 

The  mortgagee  did  not  become  owner  by 
purchasing  at  the  foreclosure  sale,  so  as  to 
entitle  him  to  rents  payable  ten  days  after 
the  sale,  since  his  title  was  not  changed 
thereby,  except  that  the  amount  of  his  debt 
was  fixed,  and  his  right  to  a  deed  or  to  a  sum 
paid  to  redeem  within  six  months  became 
absolute. — ^Pacific  Mut.  Life  Ins.  Co.  v.  Beck, 
4  Cal.  Unrep.  393,  35  Pac.  169. 

Where  a  purchaser  at  a  mortgage  fordos- 
nre  sale  enters  into  possession,  under  an 
agreement  with  the  mortgagor,  before  the 
time  of  redemption  expires,  whereby  he  un- 
dertakes to  improve  tne  premises,  and  the 
mortgagor  agrees  to  repay  the  purchaser  for 
all  sums  expended  in  that  behalf  in  case  of 
redemption,  the  purchaser  is  entitled  to  set 
off  the  rents  and  profits  received  by  the  mort- 
gagor from  tile  premises  during  the  period 
for  redemption  against  an  excess  of  interest 
included  in  the  iudgment  under  which  the 
sale  was  made,  when  the  agreement  is  silent 
as  to  whom  the  rents  and  profits  shall  be 
payable,  under  Code  of  Civil  Procedure,  sec- 
tion 707,  which  provides  that  a  purchaser  of 
real  property  at  a  sheriff's  sale  is  entitled 
to  receive  the  rents  of  the  property  sold, 
from  the  time  of  the  purchase  to  the  time 
of  redemption. — ^Yndart  v.  Den,  125  Cal.  85, 
57  Pac.  761. 

Power  of  equity,  in  jurisdiction  where 
mortgage  does  not  convey  the  title, 
to  impound  rents  and  profits  of  mort- 
gaged property  pending  foreclosure. 
7  li.  B.  A.  (N.  S.)  1001. 

Bight  to  rents  or  income  after  foreclos- 
ure decree  and  before  purchaser's  title 
is  perfected.     1  L.  B.  A.  (N.  S.)  1079. 


§296. 


Dmlng  period  for  redemption. 


At  a  sheriff's  sale  of  premises  under  a  de- 
cree of  foreclosure,  plaintiff  in  the  suit  pur- 
chased them,  after  wnich  for  six  months  they 
were  occupied  by  one  acting  as  agent  of  other 
creditors  and  subsequent  mortgagees  of  the 
former  owner,  who  tben  redeemed  the  prem- 
ises. Held,  that  the  parties  redeeming  were 
tenants  in  possession  during  the  six  months 
within  section  236,  Practice  Act,  and  must  pay 
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legal  title  waa  in  defendant.— Mom  v.  Odell, 
141  Cal.  335,  74  Pac.  999. 

Under  Civil  Code,  section  2899,  providing 
that,  when  a  mortgagor  has  sold  a  part  of 
the  mortgaged  premises,  the  mortgage  must 
be  enforced  against  the  nnsold  part  before 
resort  can  be  had  to  the  part  sold^  a  pur- 
chaser of  a  part  of  mortgaged  premises  who 
does  not  apj^ear  in  the  suit  to  foreclose  the 
mortgage  and  ask  that  the  decree  preserve 
his  rights,  is  entitled,  on  a  sale  of  the  entire 
premises,  to  a  division  of  the  proceeds,  as  his 
rights  to  the  land  are  by  the  sale  transferred 
to  the  proceeds. — Summerville  v.  March,  142 
Cal.  554,  100  Am,  St.  Rep.  145,  76  Pac.  388. 

The  voluntary  application  of  the  proceeds 
of  the  sale  by  agreement  of  other  parties 
cannot  bind  the  purchaser.  The  payment  not 
being  voluntary,  neither  the  debtor  nor  the 
creditor  had  the  right  to  direct  the  applica- 
tion of  the  proceeds,  but  it  was  to  be  made 
by  the  court  according  to  the  equities  of  the 
ease. — Crisman  v.  Lanterman,  1A9  CaL  647, 
117  Am.  St.  Eep.  167,  87  Pac.  89. 

§  309.    Prior  Hens  aad  tficvmbraaces. 

Where  a  vendee  mortgages  his  interest  un- 
der  a  contract  of  sale  of  land,  part  of  the 
purchase  price  of  which  is  still  due,  and  the 
property  is  sold  under  foreclosure  of  the 
mortgage,  the  proceeds  should  be  applied, 
first,  to  the  payment  of  the  balance  of  the 
purchase  money  of  the  land,  and,  next,  to  the 
payment  of  the  amount  due  on  such  mort- 
gage.—Hawkins  V.  Harlan,  68  Cal.  236,  9  Pae, 
108. 

Trustee  has  lien  en  whole  trust  property 
for  reimbursement  for  money  expended  to  re- 
lieve trust  property  from  encumbrance.— 
Glide  V.  Dwyer,  83  Cal.  477,  488,  23  Pac.  706. 

In  an  action  by  the  assignee  of  a  mortgage 
for  foreclosure,  and  the  enforcement  of  a 
street  assessment  against  the  land,  which  he 
had  paid,  and  for  personal  judgment  on  in- 
dorsement against  the  mortgagee  for  defi- 
ciency, if  any  (the  right  to  a  personal  judg- 
ment against  the  mortgagor  having  been  lost 
by  his  decease  and  the  mortgagee's  failure 
to  present  the  claim  against  the  estate), 
where  the  mortgagee  denied  the  validity  of 
the  street  assessment,  and  the  owners  of  the 
land  in  their  separate  answers  admitted  "the 
truth  of  the  allegations  in  the  complaint," 
it  was  proper  to  order  from  the  proceeds  of 
the  sale  (1)  payment  of  the  mortgage;  (2) 
payment  of  the  street  assessment;  (3)  the 
surplus,  if  any,  to  be  paid  to  the  owners  of 
the  land.— Crane  v.  Forth,  95  Cal.  88,  30  Pac. 
193. 

K.,  one  of  two  tenants  in  common,  executed 
a  mortgage  on  his  undivided  half  interest  to 
secure  his  individual  debt.  Afterward,  K. 
and  M.,  his  cotenant,  executed  a  mortgage  to 
the  same  mortgagee,  to  raise  money  to  dis- 
charge a  prior  lien  on  the  land.  Thereafter 
K.  conveyed  his  entire  interest  in  the  land 
to  the  mortgagee,  pursuant  to  an  agreement 


that,  in  consideration  of  snch  conveyanee, 
said  mortgagee  should  release  said  prior  mort- 
gage. At  the  time  of  said  conveyance,  K. 
was  insolvent.  Said  undivided  interest  was 
afterward  sold  by  said  mortgagee  to  another, 
the  deed  containing  a  covenant  that  the  land 
conveyed  should  be  free  from  the  lien  of  the 
joint  mortgage  executed  by  said  tenants;  the 
mortgagee  receiving  for  said  conveyance^  a 
sum  in  excess  of  what  was  due  on  K.'s  prior 
mortgage.  Held,  in  an  action  to  foreclose 
the  mortgage  executed  by  the  tenants  jointly, 
that  a  judgment  foreclosing  the  same  against 
the  land  of  M.  only  was  erroneous,  as  the  sur- 
plus, if  any,  remaining  after  the  discharge  of 
K.'s  individual  prior  mortgage  should  be  ap- 
plied to  the  subsequent  joint  mortgage. — Por- 
ter V.  Muller,  112  CaL  355,  44  Pac.  729. 

The  excess  received  by  said  mortgagee  over 
the  amount  of  the  first  mortgage  executed  by 
K.  should  have  been  credited  on  the  subse- 
quent joint  mortgage,  and,  if  the  value  of  the 
land  purchased  by  the  mortgagee  from  K.  was 
greater  or  less  than  the  amount  of  K.'s  prior 
mortgage,  the  credit  should  be  correspond- 
ingly increased  or  diminished. — Port^  y. 
Muller,  112  Cal.  355,  44  Pac.  729. 

§  810.    AmUicMon  to  mortgage  delit 

Where  a  trustee  under  a  mortgage  bays  in 
with  his  own  means  a  first  mortgage  on  part 
of  the  premises  covered  by  the  trust  mort- 
gage, it  is  within  the  jurisdiction  of  a  court 
of  equity,  on  foreclosure  of  the  trust  mort- 
gage, to  award  him  the  amount  so  paid  out 
of  the  proceeds  of  the  entire  premises. — Glide 
v.  Dwyer,  83  Cal.  477,  23  Pac.  706. 

Where  the  indorsees  of  a  note  and  mort- 
gage agreed  to  pay  the  indorser  an  amount 
of  interest  due  and  unpaid  upon  the  mort- 
gage, and  compound  interest  thereon,  ''when 
the  same  should  be  collected  on  the  note  and 
mortgage,"  the  proceeds  of  sale  of  the  mort- 
gaged property,  after  payment  of  costs,  and 
expenses  of  sale,  should  be  first  applied  to 
the  payment  of  such  interest  and  compound 
interest  to  the  indorser,  in  preference  to  any 
payment  to  the  indorsees. — Haber  y.  Brown, 
101  Cal.  445,  35  Pac.  1035. 

The  holder  of  a  mortgage  as  collateral  se- 
curity may  foreclose  the  lien,  and,  if  he  does 
80  of  his  own  motion,  without  fraud,  he  takes 
the  absolute  legal  title  to  the  property  free 
from  any  trust  therein,  and  must  account  to 
the  debtor  for  the  proceeds,  if  there  is  any 
surplus  thereof.  But  where  the  bid  is  made 
larger  than  it  otherwise  would  be  at  the  re- 
quest of  l^e  debtor,  and  for  his  benefit  in 
respect  of  the  amount  of  the  excess,  it  would 
be  inequitable  to  compel  an  accounting  of  the 
surplus,  which  existed  only  by  reason  of  the 
act  of  the  debtor;  and  he  must  be  limited  ia 
such  case  to  a  right  of  redemption  upon  pay- 
ing the  principal  debt,  or  to  a  right  to  have 
the  trust  property  sold  and  the  proceeds 
ratably  apportioned. — Hoult  v.  Bamsbottom, 
127  Cal.  171,  59  Pac.  687. 

A    mortgagee    who    receives    the    entire 
amoiULt  of  the  mortgage  iBdebtedneai  tnm 
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of  iTibBeqiieiit  jadgment  tien. — ^Flandreaii  y. 
Downey,  23  Oal.  854,  350. 

Parehaser  at  foreclosure  sale  becomes  equi- 
table assignee  of  right  of  mortgagor  as 
against  a  junior  mortgagee  not  a  party. — 
Oarpentier  ▼.  Brenbam,  40  Cal.  221. 

If  the  mortgagor  conveys  the  legal  title 
to  another  person,  whose  deed  is  recorded  be- 
fore the  decree  of  foreclosure  is  entered,  and 
this  ffrantee  is  not  made  a  party  to  the  suit 
foreclosing  the  mortgage,  the  purchaser  at 
the  sheriff's  sale  does  not  acquire  the  legal 
title.— Davenport  v.  Turpin,  41  Cal.  100. 

If  a  party  who  owns  an  undivided  one- 
seventh  of  a  tract  of  land,  as  a  tenant  in 
common  with  others,  is  in  possession  of  a 
X>ortion  of  the  tract,  and  mortgages  all  such 
portion,  describing  it  by  metes  and  bounds  in 
the  mortgage,  and  the  mortgage  is  foreclosed, 
the  purchaser  at  the  mortgage  sale  acquires 
the  title  to  onlv  an  undivided  one-seventh 
of  the  portion  thus  mortgaged. — ^Mahoney  y. 
Middleton,   41   Cal.  41. 

A  sale  by  a  sheriff  under  a  judgment  in  a 
foreclosure  suit  directing  a  sale  of  all  the 
defendant's  right,  title,  and  interest  in  the 
mortgaged  premises,  carries  all  the  title 
which  the  defendant  had  in  the  premises  at 
the  time  of  the  institution  of  the  foreclosure 
proceedings.-*-Hutchings  v.  Ebeler,  46  CaL 
557. 

A  mortgage,  although  in  some  sense  merged 
in  the  decree,  remains  a  muniment  of  the 
title  which  passes  to  the  purchaser  at  the 
mortgage  sale,  to  be  looked  to,  not  only  for 
the  purpose  of  ascertaining  the  time  at  which 
the  mortgage  lien  attached,  but  also  (in  the 
absence  of  express  directions  in  the  decree 
limiting  the  estate  to  be  sold)  the  estate 
conveyed  by  way  of  mortgage. — ^Vallejo  Land 
Assn.  V.  Yiera,  48  Cal.  572. 

A  title  acquired  by  deed  made  pursuant 
to  a  sale  under  a  decree  of  foreclosure  of  a 
mortgage  commences,  by  relation,  at  the  date 
of  the  mortgage. — ^People's  Savings  Bank  v. 
Hodgdon,  64  Cal.  95,  27  Pac.  938. 

Defendant  mortgaged  and  then  sold  land. 
Plaintiff  purchased  at  the  mortgage  sale. 
The  probate  court  afterward  assigned  the 
land  to  defendant  as  heir  to  his  vendee. 
Held  that,  under  Code  of  Civil  Procedure, 
section  1665,  providing  that  on  final  settle- 
ment of  an  administrator's  accounts  the 
court  shall  distribute  the  estate;  section  1666, 
that  "such  decree  is  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees";  section 
1678,  providing  for  the  substitution  of  pur- 
chasers in  the  place  of  the  heirs,  etc.,  whose 
interest  they  hold;  and  section  1908,  declaring 
judgments  of  probate  courts  conclusive  as  be- 
tween the  palsies — the  judgment  of  the  pro- 
bate court  did  not  affect  plaintiff's  title, 
which  related  back  to  the  date  of  the  mort- 
gage, and  was  adverse  to  that  of  the  estate. 
Barnard  v.  Wilson,  74  Cal.  512,  16  Pac.  307. 

When  a  deed  of  trust  of  real  and  personal 
property  is  given  to  a  debtor  as  security  for 


advancei  made  and  to  be  made,  with  power 
to  sell  and  dispose  of  the  property,  and  iJl 
of  the  parties  to  the  deed  are  made  partiea 
to  a  foreclosure  suit,  in  which  a  full  account- 
ing of  the  trust  is  had,  and  a  sale  is  made 
under  the  decree  therein,  at  which  the  trustee 
purchases  the  property  at  public  auction  by 
express  leave  of  the  court,  the  trustee  be- 
comes thereby  vested  with  absolute  title  freed 
and  discharged  of  the  lien  and  trusts  created 
by  the  original  deed. — ^Felton  v.  Le  Breton,  92 
Cal.  457,  28  Pac.  490. 

Although  the  security  of  a  mortgage  given 
prior  to  a  dedication  cannot  be  impaired  by 
the  dedication,  and  the  purchaser  at  a  fore- 
closure sale  would  acquire  a  title  freed  from 
the  encumbrance  of  the  dedication,  vet  the 
acceptance  by  the  mortgagee  of  a  aeed  in 
satisfaction  of  the  debt  gives  to  him  only 
such  title  as  the  mortgagor  had  at  the  time 
of  the  execution  of  the  deed,  and  the  title  is 
subject  to  the  dedication  made  by  the  mort- 
gagor.— Archer  v.  Salinas  City,  93  Cal.  43, 
16  L.  B.  A.  145,  28  Pac.  839. 

A  sheriff's  deed  executed  on  a  foreclosure 
sale,  from  which  the  proper  steps  have  been 
taken  to  redeem,  by  one  having  the  right  of 
redemption,  is  a  nullity,  and  may  be  attacked 
at  law  in  an  action  of  ejectment  for  the 
property. — ^Phillips  v.  Hagart,  113  Cal.  552| 
54  Am.  St.  Bep.  369,  45  Pac.  843. 

The  title  derived  by  a  mortgagee  who  pur- 
chases at  his  foreclosnre  sale  dates  back  to 
the  date  of  the  mortgage,  so  as  to  cut  off  in- 
terests acquired  subsequent  to  its  execution. 
Dickey  v.  Gibson,  121  Cal.  276,  53  Pac.  704. 

The  plaintiff  in  a  suit  to  foreclose,  as 
against  several  defendants,  alleged  that  de- 
fendant A  was  in  wrongful  possession  of  the 
note  and  mortgage.  AU  the  defendants  ex- 
cept A  filed  a  written  appearance,  consenting 
to  judgment  against  them;  and  A  afterward 
filed  an  answer  alleging  his  ownership  of  the 
mortgage,  and  asking  its  foreclosure,  but  his 
pleadings  were  not  served  on  the  other  de- 
xendants.  Notice  of  lis  pendens  was  filed  by 
plaintiff,  but  not  by  A;  and  a  decree  was 
afterward  rendered  in  favor  of  A,  and  he 
purchased  the  property  at  foreclosure.  Held, 
that  A  acquired  good  title,  since  his  answer 
did  not  affect  the  issue  of  the  liability  of  the 
mortgagees,  and  the  question  of  ownership 
of  the  mortgage  did  not  affect  them. — Han- 
sen V.  Wagner,  133  Cal.  69,  65  Pac.  142. 

The  filing  of  a  cross-complaint  by  A  under 
the  order  of  court,  alleging  his  ownership 
of  the  property,  was  unnecessary. — Hansen 
Y.  Wagner,  133  Cal.  69,  65  Pac.  142. 

A  husband  owning  community  property 
died,  and  by  his  will  left  all  his  property  to 
his  wife  for  life,  remainder  to  his  children. 
She  borrowed  money,  and  mortgaged  the 
premises  as  if  owner  in  fee.  Held,  that  on 
foreclosure  the  purchaser  acquired  the  wid- 
ow's undivided  one-half  and  her  life  estate 
in  the  other  half.— Webb  v.  Winter,  6  CaL 
Unrep.   768,    65    Pac.   1028. 


6452 


MORTGAGES,  X,  J,  §  296. 


the  purchaser  for  ue  and  oceapation. — Knight 
V.  T^uett,  18  Cal.  113. 

A  complaint  stating  that  plaintiff  purchased 
an  undivided  third  of  a  mining  claim  at  a 
sale  to  foreclose  a  mortgage,  and  that  the 
mortgagor  is  insolvent,  and  is  in  possession 
of  and  working  the  claim,  and  that,  before 
the  expiration  of  the  six  months  allowed  for 
redemption,  the  claim  will  be  worked  out, 
and  its  value  destroyed,  praying  that  a  re- 
ceiver may  be  appointed  under  the  Practice 
Act,  shows  sulBcient  facts  to  entitle  him  to 
the  relief  sought.— Hill  v.  Taylor,  22  Gal.  191. 

Mortgagor  as  owner  in  fee  is  a  tenant  in 
possession,  within  the  meaning  of  Code  of 
Civil  Procedure,  section  707,  and  therefore 
liable  to  the  purchaser  at  foreclosure  sale  in 
assumpsit  for  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation  of  the  prop- 
erty as  such  tenant,  and  not  as  a  trespasser. 
Walker  v.  McCusker,  71  Cal.  594,  12  Pac.  723. 

Under  Code  of  Civil  Procedure,  section 
369,  allowing  the  trustee  of  an  express  trust 
to  sue  without  joining  the  person  beneficially 
interested,  a  person  who  bids  in  projperty  at 
a  mortgage  foreclosure  sale,  and  receives  the 
certificate  of  sale  and  the  sheriff's  deed  in 
hfs  own  name,  and  thereby  becomes  the  pur- 
chaser, may  bring  suit  in  his  own  name 
against  the  tenant  in  possession  of  the  prop- 
erty to  recover  the  value  of  the  use  and  oc- 
cupation thereof  from  the  time  of  sale  to 
the  expiration  of  the  period  of  redemption, 
without  alleging  or  proving  that  he  bid  in 
the  property  as  trustee  for  a  third  person. — 
Walker  v.  McCusker,  71  Cal.  594,  12  Pac. 
723. 

The  purchaser  of  real  property  at  a  sher- 
iff's foreclosure  stUe,  from  the  time  of  the 
sale  until  a  redemption,  is  entitled  to  receive 
from  the  tenant  in  possession  the  rents  of 
the  property  sold,  or  the  value  of  the  use 
and  occupation  thereof,  by  section  707,  Code 
of  Civil  Procedure.  This  right  is  not  limited 
to  cases  where  there  has  been  a  redemption, 
but  begins  at  time  of  purchase,  and  continues 
until  redemption,  or,  if  there  be  no  redemp- 
tion, until  the  time  allowed  for  redemption 
has  expired. — ^Walker  v.  McCusker,  71  Cal. 
594,  12  Pao.  723. 

Where  the  owner  of  land  mortgages  it, 
and,  after  judgment  of  foreclosure,  leases  it 
for  five  months,  receiving  the  rent  in  advance, 
the  purchaser  at  the  foreclosure  sale,  after 
the  time  of  redemption  expires,  can  compel 
the  tenant  to  pay  again  the  rent  accruing 
after  the  foreclosure  sale,  and,  if  the  tenant 
holds  over  after  the  expiration  of  the  lease, 
he  is  still  a  tenant  in  possession  and  liable 
for  the  use  of  the  purchaser's  property. — 
Harris  v.  Foster,  97  Gal.  292,  33  Am.  St.  Bep. 
187,  32  Pac.  246. 

Where  the  owner  of  land  mortgages  it^  and, 
after  a  judgment  of  foreclosure,  leases  it  for 
five  months,  and  receives  the  rent  in  advance, 
the  purchaser  at  the  foreclosure  sale,  after 
the  time  of  redemption  expires,  can  compel 
the  tenant  to  pay  again  tke  rent  accruing 


after  the  foreclosure  sale,  when  Ids  mortgage 
is  revoked,  since  the  case  is  not  ^vemed 
by  Civil  Code,  section  1111,  providing  that 
no  tenant  who,  before  notice  of  grant,  shall 
have  paid  rent  to  the  grantor,  shall  suffer 
any  damage  thereby,  but  by  Code  of  Civil 
Procedure,  section  707,  providing  that  the 
purchaser  from  the  date  of  the  sale  until 
redemption  shall  be  entitled  to  receive  the 
rents  from  the  tenant  in  possession. — ^Harris 
V.  Foster.  97  Cal.  292,  33  Am.  St.  Bep.  187, 
32  Pac.  246. 

A  decree  of  foreclosure  of  a  mortgage 
which  directs  the  sale  of  the  mortgaged 
premises  by  a  eommissioner  named  by  the 
court,  and  further  adjudges  and  decrees  that 
the  purchaser  or  purchasers  of  said  premises 
at  such  sale  be  let  into  the  possession  thereof, 
and  that  any  person  or  persons  who  may  be 
in  the  possession  of  said  premises  or  any 
part  thereof,  or  "who,  since  the  eommenee- 
ment  of  this  action  had  come  into  poasession 
under  them,  or  either  of  them,  deuyer  pos> 
session  thereof  to  such  purchaser  or  pur- 
chasers, on  production  of  the  commiaaioner's 
deed  for  such  premises  or  any  part  thereof," 
and  further  orders  and  decrees  that,  'In  ease 
the  purchaser  of  said  premises  or  any  part 
thereof  at  said  commissioner's  sale  shall  be 
refused  possession  thereof,  a  writ  of  assist- 
ance shall  forthwith  issue  without  further 
notice  or  order  to  this  court  requiring  the 
sheriff  to  place  and  maintain  said  puxchaser 
in  the  quiet  and  peaceful  possession  of  said 
premises,"  simply  means  that  the  purchaser 
of  the  mortgaged  premises  at  the  commis- 
sioner's sale  should  be  entitled  to  and  put 
into  the  possession  thereof  upon  a  produc- 
tion of  the  commissioner's  deed,  showing  title 
in  him  only  when,  under  the  law,  he  was 
rightfully  entitled  to  possession. — Hibemia 
Savings  &  Loan  Society  v.  Brittan,  20  Cal. 
App.  531,  129  Pac.  797,  798. 

A  purchaser  of  property  at  the  sale  under 
the  foreclosure  of  a  mortgage  does  not  ac- 
quire the  right  of  possession  of  such  property 
until  the  time  for  the  redemption  from  sneh 
sale  has  expired. — ^Hibemia  Savings  ft  lioaa 
Society  v.  Brittan,  20  Oal.  App.  531,  129  Pae. 
797,  798. 

§296.    LiabiUtiea  of  pnrcfaaaan. 

It  is  immaterial  that  the  purchasers  in  poa- 
session were  partners  and  the  purchase  by 
one  of  them.  The  duty  to  pay  the  taxes 
during  the  redemption  period  is  several  as 
well  as  joint. — ^Kelsey  v.  Abbott,  13  Cal.  609. 

The  assignee  of  the  purchaser  of  a  three- 
fifths  interest  in  real  estate  mortgaged  and 
sold  by  the  sheriff  entered  on  it  and  held  it, 
taking  the  rents  and  profits.  After  the  period 
of  redemption  had  expired  the  jud|^ent  was 
reversed.  The  mortgagor  meanwhile  owning 
the  other  two-fifths  had  made  various  im- 
provements, and  kept  proper  agents  to  super- 
intend his  affairs  in  the  premises.  On  the 
reversal,  the  assignee  was  ordered  to  account. 
Held,  that  he  could  not  charge  for  his  per- 
sonal  services,  since  he  was  at  most  lonly  a 
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tenant  in  common,  and  that  allowance  might 
be  properly  made  for  the  ImprovementB  made 
bj  the  cotenant  mortgagor. — Baun  v.  Bey- 
BoldSy  18  Cal.  275. 

The  grantee  of  an  unrecorded  deed  to  the 
mortgaged  property,  made  after  the  execn- 
tion  of  the  mortgage,  is  not,  after  the  mort- 
gage has  been  foreclosed,  estopped  to  claim 
such  property  as  against  the  purchaser  at  the 
foreclosure  sale  by  his  having  been  aware 
of  the  proceedings  while  they  were  going  on, 
and  even  though  he  acted  as  attorney  for  the 
defendants  in  those  proceedings,  the  mort- 
gagee and  such  purchaser  not  knowing  of  his 
interest. — Brooks  y.  Tichner,  1  Cau  Unrep. 
104. 

If  a  person  buys  land  on  which  there  is  a 
mortgage  given  by  his  grantor,  which  is 
afterward  foreclosed,  and  the  grantor  buys 
at  the  sheriff's  sale,  and  before  the  sheriff's 
deed  is  executed  to  him  quitclaims  to  his 
grantee,  the  land  is  freed  from  the  conse- 
quences of  the  sheriff's  sale,  and  left  as 
tnough  the  sale  had  never  taken  place,  and 
the  effect  is  the  same  as  if  the  grantor  had 
assigned  the  certificate  of  the  sheriff  to  the 
grantee.— -Green  y.  Clark,  81  Cal.  591. 

Liability  of  purchaser  at  mortgage  sale 
of  property  charged  with  the  pay- 
ment of  legacy.  80  L.  B.  A.  (N.  S.) 
820. 

§207.    Granteea  of  inireliMen. 

Where  one  purchases  land  on  which  there 
is  a  mortgage  given  by  his  grantor,  and  the 
mortgage  is  foreclosed,  and  the  grantor  buya 
it  at  sheriff's  sale,  and  quitclaims  to  his  gran* 
tee,  a  subsequent  deed  by  the  sheriff  to  the 
purchaser  is  void.— Oreen  y.  Clark,  31  Cal. 
591. 

Where  defendant  held  a  certificate  of  pur- 
chase under  a  foreclosure  sale,  and  conveyed 
the  premises  by  quitclaim  deed  to  plaintiff's 
grantor,  the  sheriff's  deed  afterward  made  to 
defendant  is  void  as  between  him  and  plain- 
tiff.— Ward  v.  Dougherty,  75  Cal.  240,  7  Am. 
St.  Bep.  151,  17  Pac.  193. 

Where  a  purchaser  at  mortgage  sale  made  a 
quitclaim  deed  of  the  land  to  the  owner  such 
deed  operated  as  a  redemption,  and  perfected 
the  owner's  title. — White  v.  Costigan,  6  Cal. 
Unrep.  641,  63  Pac.  1075. 

The  purchase  by  the  plaintiff  water  com- 
pany, under  the  foreclosure  of  a  mortgage,  of 
the  canal  made  by  the  water  company  which 
executed  the  recorded  agreement,  if  executed 
prior  thereto,  could  not  conclude  the  rights  of 
the  vendee,  if  not  made  a  party  to  the  fore- 
eloBure,  and  whatever  rights  it  may  have  in 
the  canal  under  such  foreclosure  against  the 
mortgagors  it  took  subject  to  the  rights  of 
the  vendee  under  the  recorded  contract. — 
Stanislaus  Water  Co.  y.  Bachman,  152  Cal. 
716,  15  L.  B.  A.  (N.  S.)  359,  93  Pac.  858. 

The  rights  of  such  purchaser  under  foreelos- 
are  of  the  mortgage  against  the  yendee  are 


the  same  under  the  original  agreement,  as  to 
the  acreage  purchased,  as  those  of  the  original 
vendee.— Stanislaus  Water  Co.  v.  Bachman, 
152  Cal.  716,  15  L.  B.  A.  (N.  S.)  359,  93  Pae. 
858. 


§29a 


ABsignttea  of  pmrchaaera 


Where  the  mortgagee,  against  whom  the 
taxes  thereon  had  been  assessed,  assigned  the 
mortgage  and  recorded  the  assignment 
wherein  it  was  agreed  that  the  assignee  would 
pay  all  taxes  accrued  and  to  accrue,  a  subse- 
quent assignee  took  subject  to  the  terms  of 
the  recorded  assignment. — Anglo<!iJifornia 
Bank  v.  Endey,  123  Fed.  39,  59  C.  C.  A.  119. 
Case  modified,  125  Fed.  1000,  60  C.  C.  A.  685. 

§  299.    Ckmyeyaaoe  to  irarchaaer. 

The  recitals  in  the  sheriff's  deed  are  not 
sufi&cient  to  prove  the  issue  of  an  order  of 
sale. — ^Heyman  y.  Babcock,  30  CaL  367. 

Execution  of  sheriff's  deed  is  not  necessary 
to  complete  foreclosure. — ^Duff  v.  Bandall,  116 
Cal.  226,  228,  229,  58  Am.  St.  Bep.  158,  48  Pac. 
66. 

A  sheriff's  deed  on  foreclosure  relates  back 
to  the  delivery  of  the  mortgage  and  things 
affixed  to  the  mortgaged  premises  by  the  mort- 
gagor during  the  interval  pass  with  that  deed. 
Hill  V.  Gwinn,  1  CaL  Unrep.  882. 

The  provision  of  section  1069  of  the  Civil 
Code,  that  grants  by  a  public  officer  are  to  be 
interpreted  in  favor  of  the  grantor,  refers  to 
grants  of  public  property  by  public  ofieers  or 
public  bodies  to  private  persons,  and  does  not 
refer  to  conveyances  by  sheriffs. — ^Freelon  v. 
Adrian,  161  Cal.  13,  118  Pac.  220. 


K.    UEPTCIENCY    AND    PEBSONAL    LI- 
ABILITY. 

§800.    Inability  for  defldenoy  in  g«neraL 

A  held  the  notes  of  B,  and  it  was  agreed 
between  them  that  B  should  give  A  a  mort- 
gage on  real  estate  to  secure  the  payment  of 
the  amount  of  the  notes,  and  that  A  should 
give  up  and  cancel  the  notes  and  look  to  the 
mortgaged  premises  for  the  satisfaction  of  his 
debt.  Held,  in  a  suit  to  foreclose  the  mort- 
gage, that  A  was  not  entitled  to  an  execution 
for  any  balance  that  might  remain  due  after 
the  sale  of  the  mortgaged  premises. — ^Moore 
y.  Beynolds,  1  Cal.  351. 

A  decree  of  foreclosure  and  sale  of  mort- 
gaged property,  when  only  the  interest  on  the 
debt  is  due,  may  order  payment  of  the  debt 
out  of  the  proceeds,  but  cannot  decree  that, 
if  the  proceeds  be  insufficient  to  pay  the  whole 
debt,  plaintiff  shall  recover  the  balance  and 
have  execution  therefor  against  defendants. 
Taggart  v.  San  Antonio  Bidge  Ditch  etc.  Co., 
18  CaL  460. 

There  can  be  no  personal  judgment  when 
the  right  thereto  ia  harred,  though  the  mort- 
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•heriiTs  sale  against  a  party  claiming  both 
as  assignee  of  the  mortgagee  and  as  lessee 
of  the  mortgagor  by  a  lease  precedent  to  the 
judgment  against  him,  it  was  held  that  the 
plaintiff,  holding  but  the  equity  of  redemp- 
tion, subject  to  this  lease,  could  not  demand 
/  possession  until  its  expiration,  and  could  then 
recover  rent  at  no  higher  rate  than  that  fixed 
by  the  lease.— Johnson  v.  Dopkins,  3  Cal.  891. 

In  an  action  of  ejectment  by  a  purchaser 
under  a  decree  in  a  suit  for  foreclosure  of  a 
mortgage,  to  which  the  mortgagees  were  par- 
ties, against  a  subsequent  lessee  of  the  mort* 
gagees,  no  question  can  be  raised  by  the  de- 
fendant as  to  the  due  execution  of  the  mort- 
gage. Of  this  fact  the  decree  in  the  foreclos- 
ure smt  is  conclusive. — Hayes  T.  6hattuck,  21 
Cal.  51. 

A  purchaser's  right  to  the  aid  of  the  court 
in  enforcing  possession  on  foreclosure  sale 
is  not  affected  by  the  fact  that,  pending  the 
foreclosure,  plaintiff  therein  may  have  exe- 
cuted to  defendant  a  conveyance  of  the  whole 
or  a  portion  of  the  premises  embraced  in  the 
decree. — Montgomery  v.  Middlemiss,  21  Cal. 
103,  81  Am.  Dec.  146. 

A  purchaser  of  land  at  a  sheriff's  sale  nn- 
der  aecree  of  foreclosure,  in  order  to  re- 
cover possession,  must  show  that  an  order 
of  sale,  or  in  some  cases  a  certified  copy  of 
the  decree,  was  issued  to  the  sheriff,  to  give 
him  power  to  sell. — Heyman  v.  Babcock,  30 
Cal.  367. 

In  ejectment  by  a  mortgagee  to  recover 
the  premises  after  due  foreclosure  proceed- 
ings, the  mortgagor  cannot  defend  his  with- 
holding possession  on  the  ^ound  of  equities 
now  set  up  for  the  first  time. — Ingraham  y« 
Burton,  2  Cal.  Unrep.  195. 

Plaintiff,  having  obtained  a  valid  title  to 
land  by  foreclosure,  and  being  in  possession 
of  a  portion  of  it,  can  bring  ejectment  for  the 
balance,  and  need  not  rely  on  a  writ  of  as- 
sistance.— Trope  ▼.  Kerns,  3  Cal.  Unrep.  47, 
20  Pac.  82.  * 

A  mortgagee  who  purchases  the  mortgaged 
premises  at  foreclosure  sale  is  not  restricted 
in  gaining  possession  of  the  premises  to  a 
writ  of  assistance,  but  may  bring  ejectment. 
Trope  V.  Kerns,  83  Cal.  553,  23  Pac.  691. 

In  an  ordinary  action  of  ejectment,  the 
fact  that  plaintiff's  title  is  derived  through 
a  purchase  under  mortgage  foreclosure  does 
not  entitle  him  to  the  relief  proper  in  case 
he  had  sought  a  writ  of  assistance  under  the 
decree  of  foreclosure. — Hyde  ▼.  Boyle,  105 
Cal.  102,  38  Pac.  643. 


§292. 


Wxlt  of  awrfrtance^ 


A  writ  of  assistance  is  the  appropriate 
remedy  to  place  the  purchaser  of  mortgaged 
premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  sheriff's 
deed. — Montgomery  v.  Tutt,  11  Cal.  190. 

A   preliminary    order    to    admit   the  pur- 
chaser must  first  be  made  either  by  the  origi- 
YI  Osi:  Dig«sV-404 


nal  decree  or  by  a  special  order,  that  the 
default  of  the  tenant  may  be  properly  estab- 
lished, and  thereupon  the  writ  may  issue.-^ 
Montgomery  v.  Tutt,  11  Cal.  190. 

A  party  who  has  purchased  at  a  foreclosure 
sale,  and  obtained  the  sheriff's  deed,  is  en- 
titled to  a  writ  of  assistance,  if  the  mort- 
gagor afterward  refuses  to  deliver  up  the 
possession. — Skinner  v.  Beatty,  16  Cal.  156. 

The  writ  of  assistance  to  recover  posses- 
sion can  issue  in  favor  of  the  purchaser  at  a 
foreclosure  sale  only  against  the  defendants 
in  the  foreclosure  suit,  and  parties  holding 
under  them,  who  are  bound  by  the  decree.-^ 
Burton  v.  Lies,  21  Cal.  87. 

The  right  of  the  purchaser  at  a  foreclosure 
sale  to  a  writ  of  assistance  is  not  affected 
by  the  fact  that  the  decree  contains  no  direc- 
tion to  deliver  the  possession  to  the  purchaser, 
or  that  no  preliminary  order  for  such  deliv- 
ery has  been  made  by  the  court. — Montgom- 
ery ▼.  Middlemiss,  21  CaL  103,  81  Am.  Dee. 
146. 

AU  that  is  requisite  to  entitle  the  purchaser 
to  his  writ  of  assistance,  as  against  the  par- 
ties in  the  foreclosure  suit  and  those  claim- 
ing with  notice  under  them  after  suit  brought, 
is  to  furnish  to  the  court  proper  evidence  ox 
a  presentation  of  the  deed  to  them,  and  a 
demand  of  the  possession,  and  their  refusal 
to  surrender  it. — Montgomery  v.  Middlemiss, 
21  Cal.  103,  81  Am.  Dec.  146. 

A  writ  of  assistance  will  not  be  issued 
against  a  purchaser  of  mortgaged  real  estate 
who  buys  while  a  suit  for  foreclosure  is  pend- 
ing, when  he  is  not  a  party  to  the  suit,  and 
had  no  actual  or  constructive  notice  of  its 
pendency. — Harlan  v.  Backerby,  24  Cal.  561. 

If  court,  in  action  to  foreclose  mortgage, 
does  not  acquire  jurisdioiion  of  the  person 
owning  the  land  at  the  time  of  the  foreclos- 
ure, a  writ  of  assistance  against  the  owner 
or  his  grantees  will  be  refused.— Steinbach 
Y.  Leese,  27  Cal.  295. 

If  a  decree  of  foreclosure  directs  the  sale 
of  all  the  mortgaged  premises,  and  bars  the 
equity  of  redemption  of  defendants,  and  di- 
rects that  the  purchaser  be  let  into  posses- 
sion, the  person  who  receives  the  sheriff's 
deed  after  a  sale  is  entitled  to  a  writ  of  as- 
sistance as  against  all  of  defendants  who  are 
served  or  appeared;  and  this,  though  a  de- 
fendant was  not  mentioned  in  the  decree  by 
name,  and  though  one  was  not  mentioned  in 
the  sheriff's  deed. — ^Frisbie  v.  Fogarty,  34 
Cal.  11. 

Judgment  upon  motion  for  writ  of  assist- 
ance in  foreclosure  is  not  estopped  as  to  title 
or  right  of  possession. — Boggs  v.  Clark,  37 
Cal.  236. 

In  executing  a  writ  of  assistance  the  sheriff 
is  bound  to  place  the  purchaser  in  foreclosure 
of  mortgage  of  an  estate  in  common  in  the 
possession  of  every  part  and  parcel  of  the 
land  jointly  with  other  tenants  in  common.-^ 
Tevis  V.  Hicks,  88  Cal.  284. 
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of  reasonable  attorney's  fees  on  foreelosurei 
tlie  allowance  will  not  be  disturbed  if  tbe 
appeal  is  brought  up  on  the  judgment-roll 
alone,  without  exceptions,  and  there  is  noth- 
ing in  the  record  to  show  that  the  court 
abused  its  discretion  in  making  the  allow- 
ance.— Ogden  y.  Packard,  4  Cal.  XJnrep.  463, 
35  Pac.  642. 

The  irregularity  of  entering  judgment  in  a 
suit  to  foreclose  a  mortgage  without  first 
entering  a  default  against  one  of  the  defend- 
ants cannot  be  complained  of  by  the  other.-^ 
Malone  y.  Bosch,  104  Cal.  680,  88  Pae.  516. 

In  an  action  to  foreclose  a  mortgage  where 
a  demurrer  was  sustained  to  an  original  an- 
swer, the  court  properly  allowed  the  defend- 
ant fo  amend  the  answer  by  setting  up  a 
new  defense;  and  where  the  plaintiff  made 
no  objection  thereto  by  motion,  and  went  to 
trial  upon  the  issues  joined,  he  cannot,  after 
judgment,  object  upon  appeal  to  the  character 
of  the  amended  answer. — Hibernia  Sav.  & 
Loan  Soe.  y.  Laidlaw,  4  Cal.  App.  626,  88  Pac. 
730. 

Where  a  complaint  upon  the  foreclosure  of 
a  mortgage  alleged  an  assignment  by  the 
executrix  of  the  will  of  a  deceased  person, 
''pursuant  to  order  duly  made  in  the  matter 
of  the  estate"  of  such  deceased  person,  with- 
out ayerring  specifically  what  order  was  made 
in  such  matter,  and  also  alleged  an  indorse- 
ment and  deliyery  of  the  note  to  plaintiff  by 
the  executrix  without  recourse,  and  that 
plaintiff  has  eyer  since  been,  and  now  is,  the 
holder  and  owner  thereof,  it  must  be  pre- 
sumed in  fayor  of  the  judgment,  in  the  ab- 
sence of  a  bill  of  exceptions,  that  it  was 
shown  without  objection  that  an  order  of  sale 
and  an  order  confirming  the  sale  were  prop- 
erly made  by  the  superior  court,  and  that 
the  cause  was  tried  on  the  theory  that  the 
complaint  was  sufficient,  and  technical  objec- 
tions raised  for  the  first  time  on  appeal  must 
be  disregarded. — Wells  Fargo  ft  Co.  y. 
McCarthy,  5  Cal.  App.  301,  90  Pac.  203. 

There  being  no  attempt  to  allege  the  or- 
ders of  the  court,  eyen  if  the  allegation  rela- 
tiye  thereto  be  deemed  a  mere  legal  conclusion 
and  surplusage,  the  allegation  of  ownership 
of  the  note  and  mortgage  should  be  construed 
as  an  ayerment  of  an  ultimate  fact  sufficient 
to  supply  the  defect  and  to  support  the  judg- 
ment.— Wells  Fargo  &  Co.  y,  McCarthy,  5 
Cal.  App.  301,  90  Pac.  203. 

§322.    Scope  and  mode  of  review. 

A  recital  in  a  default  judgment  for  a 
deficiency  after  a  foreclosure  Mle,  that  de- 
fendants "were  regularly  and  duly  sum- 
moned" to  answer  the  complaint,  does  not 
raise  the  presumption  of  a  personal  seryice 
on  defendants,  where  the  judgment-roll  shows 
that  the  seryice  was  by  publication. — Latta 
y.  Tutton,  122  Cal.  279,  68  Am.  St  .Bep.  30, 
54  Pac.  844. 

A  sale  under  the  foreclosure  of  a  mortgage 
by  a  commissioner  appointed  by  the  eonrt. 


without  direction  as  to  the  m&njier  of  sale, 
eanndt  be  yacated  on  the  ground  of  the 
sale  of  separate  parcels  en  masse,  where  it 
appears  that  the  commissioner  had  complied 
with  the  request  of  the  mortgagor  to  offer 
them  each  for  sale  separately,  and  had  re- 
eeiyed  no  separate  bids,  and  thereupon  sold 
the  same  en  masse  for  a  sum  sufficient  to 
satisfy  the  judgment. — Conniek  y.  Hill,  127 
CaL  162,  59  Pac  832. 

Where  the  eyidence  as  to  whether  a  re- 
quest was  made  by  the  debtor  in  foreclosure 
proceedings  to  haye  the  land  sold  in  combina- 
tions of  parcels  is  conflicting,  the  court,  on 
appeal,  will  presume,  in  fayor  of  the  order 
of  the  trial  court,  that  no  such  request  was 
made.— Conniek  y.  Hill,  127  Cal.  162,  59  Pae. 
832. 

It  is  the  duty  of  an  appellant  to  show  error 
affirmatively,  and  where  the  record  upon  ap- 
peal by  the  plaintiffs  from  a  judgment  in 
fayor  of  the  defendant  does  not  show  that 
defendant  eyer  received  the  redemption 
money  paid  to  the  commissioner,  such  recep- 
tion cannot  be  presumed.  If  the  money  was 
not  receiyed,  the  yalidity  of  the  assignment 
of  the  certificate  of  redemption  to  defendant 
would  be  of  no  moment;  and  any  intendment 
or  presumption  indulged  must  aid  the  con- 
clusion of  the  trial  court. — Youd  y.  German 
Sayings  &  Loan  Society,  3  Cal.  App.  706, 
86  Pac.  991. 

Upon  appeal  from  the  judgment  of  fore- 
closure by  default,  the  sole  question  is 
whether  the  complaint  contains  ayerments 
sufficient  to  support  the  judgment.  In  such 
case,  eyery  intendment  is  in  fayor  of  the 
judgment,  and  all  doubts  of  construction  must 
be  resolved  in  support  thereof.  If  the  com- 
plaint can  be  construed  favorably  to  uphold- 
ing the  judgment,  such  construction  must  be 
adopted. — San  Gabriel  Valley  Bank  y.  Lake 
View  Town  Co.,  4  Cal.  App.  630,  89  Pae.  360. 


§328.   Detenninatioii  and  dispositton  of  canae. 

On  appeal  from  a  judgment  of  foreclosure 
after  all  the  defendants  had  made  default, 
where  the  case  is  presented  on  the  judgment- 
roll  simply,  and  the  point  urged  is  the  exces- 
sive amount  of  the  judgment,  it  must  be  pre- 
sumed that  the  trial  court,  having  had  the 
eyidence  before  it,  was  correct  in  its  find- 
ings, untU  error  is  shown  in  the  manner  pro- 
vided by  law.— Savings  and  Loan  Soe.  t.  Hor- 
ton,  2  Cal.  Unrep.  137. 

A  judgment  of  the  supreme  court  reversing 
a  judgment  in  a  mortgage  foredosure  for 
twelve  hundred  dollars  add  costs  and  attor- 
ney's fees,  and  directing  a  judgment  for  the 
principal  and  interest  stipulated  in  a  note, 
less  interest  paid — defendant  to  have  costs 
of  appeal — does  not  dejiy  plaintiff  the  counsel 
fees  and  costs  of  the  trial  court,  no  question 
of  such  counsel  fees  or  costs  being  considered 
on  the  appeah — ^Walsh  v.  Hyland,  6  Cal. 
Unrep.  108,  54  Pae.  148. 
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The  inquiry  as  to  the  fact  of  the  identity 
of  the  defendant  did  not  raise  an  issue  in- 
Tolrin^  title.  The  proceeding  for  the  writ 
of  assistanee  does  not  determine  title.  If 
the  grantee  has  a  title  not  adjudicated  in  the 
action  he  may  establish  it  in  an  independent 
action,  in  which  he  will  not  be  estopped  from 
showing  that  there  was  no  identity  of  person. 
Fox  v.  Stnbenrauch,  2  Gal.  App.  88,  lab  nom. 
Ffty  T.  Stubenrauch,  83  Pac.  8%. 

§298.    Crops. 

The  purchaser  at  a  foreclosure  sale  does 
not  take  the  interest  of  the  mortgagor  as 
landlord  in  the  crops  raised  on  the  premises 
under  the  sheriffs  certificate. — Clarke  T« 
Cobb,  121  Gal.  CWi,  54  Pac.  74. 

A  purchaser  at  a  sale  under  a  trust  deed, 
who  takes  possession,  has  the  right  to  the 

S 'owing  crop,  as  against  a  chattel  mortgagee 
ereof .  whose  mortgage  was  executed  by  the 
original  owner  subsequently  to  the  trust  deed, 
though  prior  to  the  sale. — ^Penryn  Fruit  Go. 
Y.  Sherman-Worrell  Fruit  Co.,  142  Gal.  848, 
100  Am.  St.  Bep.  150,  76  Pac.  484. 

Bight  to  crops  and  emblements  on  fore- 
closure as  against  tenant.  4  L.  B.  A. 
453. 


§294.    Benta  and  pn^tta  in  general. 

Where  possession  of  property  on  foreclos- 
ure sale  is  obtained,  and  a  judgment  on  which 
the  sale  was  made  is  reversed,  and  a  restitu- 
tion of  the  property  ordered,  the  trial  court 
may  order  such  person  in  possession  to  ac- 
count for  rents  and  profits  received  by  him, 
as  the  right  to  such  rents  and  profits  being 
clear,  the  owner  should  not  be  obliged  to  pros- 
ecute a  separate  suit  to  recover  them. — Baun 
V.  Beynolds,  15  GaL  459. 

One  who,  pending  a  foreclosure  suit,  comes 
into  possession  of  the  premises  under  one  of 
defendants,  is  responsible  as  ''tenant  in  pos- 
session," under  the  statute,  for  the  rents  and 
profits  accruing  after  the  day  of  sale,  and 
before  delivery  to  the  purchasers. — Shores  v. 
Scott  Biver  Co.,  21  Gal.  135. 

Where  an  owner  of  a  possessory  interest 
in  premises  sold  under  a  foreclosure  decreo 
employed  an  aeent  to  manage  the  property 
and  receive  all  its  proceeds,  such  agent,  being 
merely  an  agent  of  such  owner,  and  not  a 
tenant  in  possession,  is  not  liable  to  the  pur- 
chaser at  the  sale  for  rents  and  profits.-* 
Shores  v.  Scott  Biver  Co.,  21  Gal.  135. 

One  having  a  possessory  interest  in  prem- 
ises pending  foreclosure,  who  continues  to 
occupy  after  the  sale,  is  a  tenant  in  posses- 
sion, and  liable  to  the  purchaser  for  the  rents 
and  profits  between  tne  sale  and  the  sher- 
iff's deed.— Shores  v.  Scott  Biver  Co.,  81  GaL 
135. 

Where  a  foreclosure  has  been  decreed,  the 
mortgagor,  until  a  sale  has  been  made,  may, 
under  the  Practice  Act,  remain  in  possession, 


without  being  accountable  for  rmts  or  for 
use  and>  occupation,  and  subject  to  no  lia- 
bility, excepting  that  he  may  be  restrained 
from  committing  wa«te. — ^Wbitney  v.  Allen, 
21  Gal.  233. 

Bight  of  recovery  of  rents  and  profits  ac- 
cruing after  day  of  foreclosure  sale  and  be- 
fore delivery  is  statutory  and  limited  to  ten- 
ant in  possession. — Garpentier  v.  Grant,  21 
Gal.  140. 

A  mortgage  who  purchases  at  the  fore- 
closure sale  is  not  entitled  to  any  rents  and 
profits  which  accrued  prior  to  the  sale,  nor 
can  he  maintain  an  action  against  a  receiver 
of  the  propertv  for  rents  and  profits  which 
he  claims  until  they  have  been  collected  by 
the  receiver. — ^Pendola  v.  Alexanderson,  67 
Gal.  337,  7  Pac.  756. 

The  mortgagee  did  not  become  owner  by 
purchasing  at  the  foreclosure  sale,  so  as  to 
entitle  him  to  rents  payable  ten  days  after 
the  sale,  since  his  title  was  not  changed 
thereby,  except  that  the  amount  of  hia  debt 
was  fixed,  and  his  right  to  a  deed  or  to  a  sum 
paid  to  redeem  wiQiin  six  months  became 
absolute. — ^Pacific  Mut.  Life  Ins.  Go.  v.  Beck, 
4  Gal.  Unrep.  393,  35  Pac.  169. 

Where  a  purchaser  at  a  mortgage  fordos- 
ure  sale  enters  into  possession,  under  an 
agreement  with  the  mortgagor,  before  the 
time  of  redemption  expires,  whereby  he  un- 
dertakes to  improve  tne  premises,  and  the 
mortgagor  agrees  to  repay  the  purchaser  for 
all  sums  expended  in  tnat  behalf  in  ease  of 
redemption,  the  purchaser  is  entitled  to  set 
off  the  rents  and  profits  received  by  the  mort- 
gagor from  the  premises  during  the  period 
for  redemption  against  an  excess  of  interest 
included  in  the  judgment  under  which  the 
sale  was  made,  when  the  agreement  is  silent 
as  to  whom  the  rents  and  profits  shall  be 
payable,  under  Code  of  Civil  Procedure,  sec- 
tion 707,  which  provides  that  a  purchaser  of 
real  property  at  a  sheriff's  sale  is  entitled 
to  receive  the  rents  of  the  property  sold, 
from  the  time  of  the  purchase  to  the  time 
of  redemption. — ^Yndart  v.  Den,  125  Gal.  85, 
57  Pac.  761. 

Power  of  equity,  in  jurisdiction  where 
mortgage  does  not  convey  the  title, 
to  impound  rents  and  profits  of  mort- 
gaged property  pending  foreclosure. 
7  L.  B.  A.  (N.  S.)  1001. 

Bight  to  rents  or  income  after  foreclos- 
ure decree  and  before  purchaser's  title 
is  perfected.    1  L.  B.  A.  (N.  S.)  1079. 

§296.    — -»  During  period  for  redemption. 

At  a  sheriff's  sale  of  premises  under  a  de- 
cree of  foreclosure,  plaintiff  in  the  suit  pur- 
chased them,  after  wnich  for  six  months  they 
were  occupied  by  one  acting  as  agent  of  other 
creditors  and  subsequent  mortgagees  of  the 
former  owner,  who  tben  redeemed  the  prem- 
ises. Held,  that  the  parties  redeeming  were 
tenants  in  possession  during  the  six  months 
within  section  836,  Practice  Act,  and  must  pay 
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In  an  action  for  the  foreclosure  of  a  mort- 
gage, the  complaint  contained  no  allegation 
as  to  attorney's  fee  farther  than  the  allega- 
tion of  the  execution  of  the  mortgage;  but 
a  copy  of  the  mortgage,  which  contained  a 
stipulation  for  an  attorney's  fee,  was  attached 
to  the  complaint.  Held,  no  error  in  allowing 
an  attorney's  fee. — ^Kern  Valley  Bank  ▼. 
Chester,  55  Cal.  49. 

Under  act  of  March  27,  1874,  entitled  "An 
act  to  abolish  attorney's  fees  and  other 
charges  in  foreclosure,"  when  a  mortgage 
prorides  a  certain  amount  as  attorney's  fees, 
it  is  error  for  the  court  to  allow  more  than 
is  specified.— Monroe  y.  Fohl,  72  Cal.  568,  14 
Pac.  514. 

When  mortgage  provides  for  counsel  fees, 
court  may  make  such  allowance  as  seems  rea- 
sonable and  just  without  regard  to  percent* 
age  specified  in  mortgage. — ^Moran  v.  Gkurde- 
meyer,  82  CaL  96,  101,  22  Pac.  6. 

Where  a  note  proyidea  that,  if  suit  is  com- 
menced to  enforce  its  payment,  the  maker 
would  pay  five  per  cent  on  its  principal  as 
an  attorney's  fee,  and  the  mortgage  stipu- 
lates for  the  payment  of  a  reasonable  coun- 
sel fee  on  foreclosure,  complainant,  in  an 
action  to  foreclose  the  mortgaffe,  is  not  en- 
titled to  recover  as  a  counsel  fee  more  than 
five  per  cent  on  the  principal,  as  provided 
for  in  the  note. — Hewett  v.  Dean,  8  Cal. 
Unrep.  885,  25  Pac.  753. 

A  mortgage  note  providing  "for  an  addi- 
tional sum  of  five  per  cent  on  principal  as 
attorney's  fees,"  if  suit  be  brought  to  en- 
force payment  limits  in  amount  "the  reason- 
able counsel  fee"  provided  for  in  the  mort- 
gage.—Hewitt  V.  bean,  91  CaL  5,  27  Pac. 
423. 

Attorney's  fees  cannot  be  recovered  where 
the  agreement  to  pay  them  is  not  directly 
averrd  in  the  complaint,  but  is  merely  in- 
ferable from  an  exhibit  annexed  thereto.— 
Lee  V.  McCarthy,  4  Cal.  Unrep.  498,  85  Pac. 
1034. 

A  lien  for  attorney's  fees  cannot  be  ob- 
tained in  a  suit  to  foreclose  a  mortgage 
which  provides  that  should  suit  be  com- 
menced, or  an  attorney  employed,  the  mort- 
gagors agree  to  pay  an  additional  sum  of  ten 
per  cent  on  principal  and  accrued  interest  as 
attorney's  fees,  since  the  mortgage  does  not 
purport  to  secure  such  fees. — ^Lee  v.  McCar- 
thy, 4  Cal.  Unrep.  498,  35  Pac.  1034. 

On  foreclosure  for  default  of  an  interest 
payment  on  the  note,  judgment  could  not  in- 
clude the  attorney's  fees  without  proof  that 
the  mortgagee  gave  notice  of  his  option  to 
claim  the  whole  amount  due  on  the  note,  and 
demanded  payment. — Clemens  v.  Luce,  101 
Cal.  432,  35  Pac.  1032;  Chase  v.  High,  85 
Pac.  1035;  Cooper  v.  McCarthy,  36  Pac.  2; 
San  Diego  Sav.  Bank  v.  Lowenstein,  36  Pac. 
387. 

Where  the  mortgage  secured  the  payment 
of  principal  and  interest  only,  attorney's  fees 


for  which  the  note  provided  cannot  be  made 
a  lien  on  the  land.— Clemens  v.  Luce,  101  Cal. 
432,  35  Pac.  1032;  Sainsevain  v.  Luce,  4  CaL 
Unrep.  496,  85  Pac.  1033;  Chase  v.  High,  35 
Pac.  1035;  Cooper  v.  McCarthy,  36  Pae.  2; 
San  Diego  Sav.  Bank  v.  Lowenstein,  36  Pae. 
387;  (1895)  Barnett  v.  Mulkins,  40  Pac.  115. 

A  mortgage  expressly  stating  that  it  is 
given  "as  security  for  the  payment  of  the 
principal  sum  of  the  note,  "with  interest 
thereon  according  to  the  terms  of  the  note," 
does  not  secure  counsel  fees  provided  by  the 
note  in  case  of  suit  bein^  brought  against 
the  maker. — Baflferty  v.  High,  5  CaL  Unrep. 
113,  41  Pac.  489. 

Though  a  mortgage  does  not  secure  attor- 
ney's fees  stipulated  for  in  the  note  secured, 
a  personal  judgment  for  j^ich  fees  may  be 
rendered  in  the  suit  in  which  the  mortgage 
is  foreclosed. — ^Mason  v.  Luce,  116  Cal.  232, 
48  Pae.  72. 

A  mortgage  by  its  terms  given  "for  the 
better  securing  the  payment  of  the  .  .  . 
money  secured  ...  by  note,  and  the  other 
moneys  hereinafter  mentioned,"  authorixes 
the  attorney's  fees  provided  for  to  be  made 
a  Uen  on  the  land  by  judgment  of  foreclosure. 
Sun  Ins.  Co.  v.  White,  123  Cal.  196,  55  Pac 
902. 

Under  a  mortgage  stipulating  that,  on 
foreclosure,  mortgagee  may  include  counsel 
fees,  together  with  all  payments  made  bv 
mortgagee  for  certain  purposes,  all  of  whid 
payments  shall  be  deemed  to  be  secured  by 
the  mortgage,  mortgagee  cannot  have  such 
counsel  fees  indudA  in  the  mortgage  lien, 
since  it  is  not  specified  that  the  mortgage 
shall  secure  them. — ^Klokke  v.  ESscaiUer,  124 
Cal.  297,  56  Pac.  1113. 

A  judgment  foreclosing  three  mortgages 
together,  and  ordering  an  attorney's  fee  to 
be  paid  out  of  the  proceeds  of  a  sale,  where 
only  one  of  the  mortgages  provided  a  lien 
for  attorney's  fees,  was  erroneous. — ^Taylor  v. 
EUenberger,  128  Cal.  411,  60  Pac.  1034. 

A  decree  allowing  one  hundred  dollars  aa 
a  reasonable  attorney's  fee  in  a  suit  to  fore- 
close a  mortgage  for  five  hundred  dollars  was 
warranted,  where  no  part  of  the  principal 
was  paid,  and  the  mortgage  provided  for  the 

payment  of  "counsel  fees  at  the  rate  of 

per  cent  on  the  amount  found  due." — Boae- 
stell  V.  Bowie,  128  Cal.  511,  61  Pac.  78. 

Under  act  of  March  27,  1874  (Stats.  1873- 
74,  p.  707),  authorising  the  court  to  fix  the 
amount  of  attorney's  fees  in  mortgage  fore- 
closure suits,  notwithstanding  any  atipula- 
tion  in  the  mortgage,  the  court  cannot  allow 
a  fee  in  excess  of  the  amount  stipulated  for 
by  the  mortgagor. — ^Hotaling  v.  Monteith,  12S 
CaL  556,  61  Pac.  95. 

Where  an  attorney  commences  and  tries  an 
action  to  foreclose  a  mortgage  before  the 
court  which  renders  the  judgment  of  fore- 
closure,  it  is  competent  for  the  court  to  fix 
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that  section,  which  ia  designed  to  prevent  ft 
multiplicity  of  suits,  and  to  compel  the  cred* 
itor  first  to  exhaust  his  security.  The  mode 
therein  provided  is  a  privilege  given  to  the 
mortgagee;  and  when  it  cannot  be  precisely 
followed,  the  security  having  been  exhausted 
without  fault  of  the  mortgagee,  before  any 
suit  is  had  in  his  favor,  the  entry  of  the  per- 
sonal judgment  may  be  enforced  in  a  sepa- 
rate personal  action. — Savings  Bank  of  San 
Diego  Co.  V.  Central  Market  Co.,  122  Cal.  28, 
54  Pac.  278. 

In  an  action  upon  a  deficiency  judgment 
entered  and  docketed  against  the  mortgagor 
after  sale  of  the  mortgaged  premises  for  lesA 
than  the  amount  of  the  mortgage  debt  and 
return  made  thereof,  held,  that  upon  the  facts 
established  by  the  admissions  of  the  answer 
and  the  uncontroverted  evidence  the  trial 
court  was  fully  warranted  in  instructing  the 
jury  to  find  for  the  plaintiff. — Hibemia  Sav- 
ings &  Loan  Soe.  v.  Boyd,  155  Cal.  193,  100 
Pac.  239. 

When  the  answer  claimed  that  the  sale  of 
the  premises  was  for  no  less  than  the  full 
amount  of  the  judgment,  but  did  not  deny 
that  a  sale  was  made  and  returned  for  a  less 
sum,  showing  a  deficiency  of  five  thousand 
dollars  for  which  a  judgment  was  docketed, 
and  the  return  of  sale  introduced  in  evidence 
showed  that  the  sale  was  for  five  thousand 
dollars  less  than  the  amount  of  the  judgment, 
such  return  is  prima  facie  evidenee  that  the 
sale  was  for  a  less  sum  than  the  amount  of 
the  judgment,  and  in  the  absence  of  any 
proof  to  the  contrary  disproves  the  answer 
as  to  a  sale  for  any  less  than  the  full  amount 
of  the  judgment. — Hibemia  Savings  ft  Loan 
Soc.  V.  Boyd,  155  Cal.  193,  100  Pac.  239. ' 

Action  at  law  for.    4  L.  B.  A.  205. 

§807.    Ezeentloii  for  deficiency. 

There  is  no  foundation  of  mortgases  in 
the  ordinary  acceptance  of  the  term.  All  the 
aid  that  can  be  given  to  the  mortgagee  is  to 
decree  a  sale  of  the  premises,  and,  though 
the  decree  contain  words  of  foreclosure,  they 
are  inoperative,  and  the  mortgagee  can  only 
acquire  a  title  to  the  property  by  a  convey- 
ance from  the  sheriff  after  a  judicial  sale. 
After  the  sale  the  surplus  becomes  part  of 
the  mortgagor's  estate,  or  an  execution  in 
favor  of  the  mortgagee  is  issued  for  the  defi- 
ciency.—McMillan  V.  Bichards,  9  Cal.  365,  70 
Am.  Dec.  655. 

The  limitation  upon  the  lien  under  personal 
judgment  does  not  commence  to  run  until  the 
deficiency  be  ascertained,  and  an  execution 
can  be  issued  therefor. — Chapin  v.  Broder,  16 
Cal.  403. 

The  period  of  five  years  within  which  an 
execution  for  an  unsatisfied  balance  on  a 
foreclosure  sale  may  be  taken  out  commences 
to  run  from  the  date  of  the  judgment  of  fore- 
closure, not  from  the  date  when  the  balance 
was  docketed. — Bowers  v.  Crary,  30  Cal.  621. 

It  was  held  in  Hibberd  v.  Smith,  50  Cal. 
618,  and  Chapin  y.  Broder,  16  CaL  421,  that 


a  sheriff's  return,  showing  the  sum  for  which 
mortgaged  premises  had  been  sold,  authorized 
the  clerk  of  the  court  to  issue  execution 
against  the  general  property  of  the  debtor 
for  the  balance  of  the  mortgage  debt^  and 
that  the  docketing  of  the  judgment  prior  to 
the  return  created  a  lien  on  the  general  real 
estate  of  the  debtor  from  the  filing  of  the  re- 
turn.— Frost  V.  Meetz,  52  Cal.  664. 

If  the  sheriff  returns  that  the  amount  due 
the  plaintiff  has  not  been  fully  paid  by  the 
sale  of  the  mortgaged  property,  the  clerk, 
without  further  order  of  the  court,  dockets 
the  judgment  for  the  balance  due  against 
those  defendants  who  are  named  in  the  judg- 
ment as  personally  liable  for  the  debt,  upon 
which  docketed  judgment  a  general  execution 
may  issue. — Leviston  v.  Swan,  33  Cal.  480. 

Judgment  and  execution  for.  4  L.  B.  A. 
205. 

Whether  equity  of  redemption  is  subject 
to  execution  on  judgment  for  the  mort- 
gage debt.    11  Am.  Dec.  193. 


L.    DISPOSITION  OF  PBOCEEDINGS  AND 

SUBPLUS. 

As  to  disposition  of  surplus  on  foreclosure  of 
trust  deed.    See  Trust  Deed. 

§  808.    Disposition  in  gensraL 

Accommodation  mortgagor  is  entitled  to 
credit  for  value  of  securities  advanced  to 
mortgagee  as  against  assignee  after  maturity. 
Higgins  V.  McDonald,  17  Cal.  289,  290. 

If  one  person  mortgages  his  property  to 
secure  the  debt  of  another,  and  there  is  a 
provision  in  the  mortgage  for  the  payment 
of  taxes  on  the  mortgage  debt,  the  plaintiff. 
in  foreclosing,  may  retain  such  taxes  out  of 
the  proceeds  of  sale. — Sichel  y.  Carrillo,  42 
Cal.  493. 

There  can  be  but  one  action  for  the  re- 
covery of  a  debt  secured  bv  mortgage,  and 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  constitute  the  primary  fund  out  of 
which  the  mortgage  debt  must  be  paid.— 
Porter  v.  MuUer,  65  Cal.  512,  4  Pac.  531. 

Where  a  receiver  was  appointed  in  a  suit 
to  foreclose  a  mortgage,  and  the  mortgagee 
purchased  the  mortgaged  uremises  at  the 
foreclosure  sale  for  the  full  amount  of  his 
debt  and  costs,  the  rents  and  profits  of  the 
mortgaged  premises  in  the  hands  of  the  re- 
ceiver at  the  time  of  the  sale  belonged  to  the 
mortgagor,  and  not  to  the  mortgagee. — Pacific 
Mut.  Life  Ins.  Co.  v.  Beck,  4  Cal.  Unrep.  393, 
35  Pac.  169. 

Proceeds  of  sale  of  mortgaged  premises 
constitute  primary  fund  out  of  which  mort- 
gaged debt  must  be  paid. — Woodward  v. 
Brown,  119  Cal.  283,  292,  293,  63  Am.  St.  Bep. 
108,  51  Pac.  2,  542. 

Evidence  held  to  show  that  plaintiff  held 
an  equitable  interest,  and  was  entitled  to 
the  proceeds  of  the  sale  of  land,  though  the 
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legal  title  was  in  defendant. — ^Mom  ▼.  Odell, 
141  Cal.  835,  74  Pae.  999. 

Under  Civil  Code,  section  2899,  providing: 
that,  when  a  mortgagor  has  sold  a  part  of 
the  mortgaged  premises,  the  mortgage  must 
be  enforced  against  the  unsold  part  before 
resort  ean  be  had  to  the  part  sold^  a  pur- 
chaser of  a  part  of  mortgaged  premises  who 
does  not  apj^ear  in  the  suit  to  foreclose  the 
mortgage  and  ask  that  the  decree  preserve 
his  rights,  is  entitled,  on  a  sale  of  the  entire 
premises,  to  a  division  of  the  proceeds,  as  his 
rights  to  the  land  are  by  the  sale  transferred 
to  the  proceeds.— Summerville  v.  March,  142 
Cal.  554,  100  Am.  St.  Bep.  145,  76  Pac.  388. 

The  voluntary  application  of  the  proceeds 
of  the  sale  by  agreement  of  other  parties 
cannot  bind  the  purchaser.  The  payment  not 
being  voluntary,  neither  the  debtor  nor  the 
creditor  had  the  right  to  direct  the  applica- 
tion of  the  proceeds,  but  it  was  to  be  made 
by  the  court  according  to  the  equities  of  the 
case. — Crisman  v.  Lanterman,  149  CaL  647, 
117  Am.  St.  Bep.  167,  87  Pac.  89. 

§309.    Prior  Hens  aad  encvmbraacM. 

Where  a  vendee  mortgages  his  interest  un- 
der a  contract  of  sale  of  land,  part  of  the 
purchase  price  of  which  is  still  due,  and  the 
property  is  sold  under  foreclosure  of  the 
mortgage,  the  proceeds  should  be  applied, 
first,  to  the  payment  of  the  balance  of  the 
purchase  money  of  the  land,  and,  next,  to  the 
payment  of  the  amount  due  on  such  mort- 
gage.— Hawkins  y.  Harlan,  68  Cal.  236,  9  Pac. 
108. 

Trustee  has  lien  en  whole  trust  property 
for  reimbursement  for  money  expended  to  re- 
lieve trust  property  from  encumbrance. — 
Glide  V.  Dwyer,  83  Cal.  477,  488,  23  Pac.  706. 

In  an  action  by  the  assignee  of  a  mortgage 
for  foreclosure,  and  the  enforcement  of  a 
street  assessment  against  the  land,  which  he 
had  paid,  and  for  personal  judgment  on  in- 
dorsement against  the  mortgagee  for  defi- 
ciency, if  any  (the  right  to  a  personal  judg- 
ment against  the  mortgagor  having  been  lost 
by  his  decease  and  the  mortgagee's  failure 
to  present  the  claim  against  the  estate), 
where  the  mortgagee  denied  the  validity  of 
the  street  assessment,  and  the  owners  of  the 
land  in  their  separate  answers  admitted  "the 
truth  of  the  allegations  in  the  complaint," 
it  was  proper  to  order  from  the  proceeds  of 
the  sale  (1)  payment  of  the  mortgage;  (2) 
payment  of  the  street  assessment;  (3)  the 
surplus,  if  any,  to  be  paid  to  the  owners  of 
the  land.— Crane  v.  Forth,  95  Cal.  88,  30  Pac. 
193. 

K.,  one  of  two  tenants  in  common,  executed 
a  mortgage  on  his  undivided  half  interest  to 
secure  his  individual  debt.  Afterward,  K. 
and  M.,  his  cotenant,  executed  a  mortgage  to 
the  same  mortgagee,  to  raise  money  to  dis- 
charge a  prior  lien  on  the  land.  Thereafter 
K.  conveyed  his  entire  interest  in  the  land 
to  the  mortgagee,  pursuant  to  an  agreement 


that,  in  consideration  of  such  eonveyanee, 
said  mortgagee  should  release  said  prior  mort- 
gage. At  the  time  of  said  conveyance,  K. 
was  insolvent.  Said  undivided  interest  was 
afterward  sold  by  said  mortgagee  to  another, 
the  deed  containing  a  covenant  that  the  land 
conveyed  should  be  free  from  the  lien  of  the 
joint  mortgage  executed  by  said  tenants;  the 
mortgagee  receiviuff  for  said  conveyance  a 
sum  in  excess  of  what  was  due  on  K.'s  prior 
mortgage.  Held,  in  an  action  to  foreclose 
the  mortgage  executed  by  the  tenants  jointly, 
that  a  judgment  foreclosing  the  same  against 
the  land  of  M.  only  was  erroneous,  as  the  sur- 
plus, if  any,  remaining  after  the  discharge  of 
K.'s  individual  prior  mortgage  should  be  ap- 
plied to  the  subsequent  joint  mortgage. — ^Por- 
ter V.  MuUer,  112  Cal.  355,  44  Pac.  729. 

The  excess  received  by  said  mortgagee  over 
the  amount  of  the  first  mortgage  executed  by 
K.  should  have  been  credited  on  the  subse- 
quent joint  mortgage,  and,  if  tiie  value  of  the 
land  purchased  by  the  mortgagee  from  K.  was 
greater  or  less  than  the  amount  of  K.'s  prior 
mortgage,  the  credit  should  be  correspond- 
ingly   increased    or    diminished. — ^Porter    v. 


ingiv 
Mulier, 


112  Cal.  355,  44  Pac.  729. 


§  810.    Application  to  mortgage  debt. 

Where  a  trustee  under  a  mortgage  buys  in 
with  his  own  means  a  first  mortgage  on  part 
of  the  premises  covered  by  the  trust  mort- 
gage, it  is  within  the  jurisdiction  of  a  court 
of  equity,  on  foreclosure  of  the  trust  mort- 
gage, to  award  him  the  amount  so  paid  out 
of  the  proceeds  of  the  entire  premises. — Glide 
v.  Dwyer,  83  Cal.  477,  23  Pac.  706. 

Where  the  indorsees  of  a  note  and  mort- 
gage agreed  to  pay  the  indorser  an  amount 
of  interest  due  and  unpaid  upon  the  mort- 
gage, and  compound  interest  thereon,  "when 
the  same  should  be  collected  on  the  note  and 
mortgage,"  the  proceeds  of  sale  of  the  mort- 
gaged property,  after  payment  of  costs,  and 
expenses  of  sale,  should  be  first  applied  to 
the  payment  of  such  interest  and  compound 
interest  to  the  indorser,  in  preference  to  any 
payment  to  the  indorsees. — Haber  v.  Brown, 
101  Cal.  445,  35  Pac.  1035. 

The  holder  of  a  mortgage  as  collateral  se- 
curity may  foreclose  the  lien,  and,  if  he  does 
so  of  his  own  motion,  without  fraud,  he  takes 
the  absolute  legal  title  to  the  property  free 
from  any  trust  therein,  and  must  account  to 
the  debtor  for  the  proceeds,  if  there  is  any 
surplus  thereof.  But  where  the  bid  is  made 
larger  than  it  otherwise  would  be  at  the  re- 
quest of  the  debtor,  and  for  his  benefit  in 
respect  of  the  amount  of  the  excess,  it  would 
be  inequitable  to  compel  an  accounting  of  the 
surplus,  which  existed  only  by  reason  of  the 
act  of  the  debtor;  and  he  must  be  limited  in 
such  case  to  a  right  of  redemption  upon  pay- 
ing the  principal  debt,  or  to  a  right  to  have 
the  trust  property  sold  and  the  proceeds 
ratably  apportioned. — Hoult  v.  Bamsbottom, 
127  Cal.  171,  59  Pac.  687. 

A  mortgagee  who  receives  the  entire 
amount  of  the  mortgage  indebtedneat  from 
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the  proceedfl  of  a  foredosare  sale  had  under 
a  judgment  obtained  upon  the  default  of  the 
mortgagor  to  answer  the  complaint  is  liable 
to  account  to  the  mortgagor  for  all  moneys 
received  b^  him  between  the  filing  of  the 
complaint  m  foreclosure  and  the  sale,  which 
hj  the  terms  of  the  contract  between  them 
should  have  been  credited  on  the  mortgage 
indebtedness^  but  for  which  no  credit  was 
given. — Maddux  v.  County  Bank  of  San  Luis 
Obispo,  129  Cal.  665,  79  Am.  St.  Bep.  143,  62 
Pac.  264. 

Bight  to  priority  in  distribution  of  pro- 
ceeds of  mortgaged  property  as  be- 
tween several  notes  secured  by  mort- 
gage.    Ann.  Gas.  1914C,  143. 

§  311.    Bight  to  axrtlxuL 

Agreement  of  mortgagor  that  mortgagee  in 
possession  may  pay  claims  of  third  persons 
from  surplus  proceeds,  is  an  equitable  assign- 
ment of  such  surplus. — ^Pierce  v.  Bobinson,  13 
Cal.  116. 

The  decree  in  foreclosure  binds  the  specific 
premises  mortgaged,  and  the  property  passed 
into  the  hands  of  the  executrix  of  the  hus- 
band's estate  subject  to  its  lien.  She  took 
only  what  remained  after  the  lien  was  satis- 
fied.—Cowell  V.  Buckelew,  14  CaL  640. 

When  a  deed,  absolute  in  form,  was  in- 
tended as  a  mortgage^  it  will  be  so  treated, 
and  this  surplus  remaining  after  paying  the 
debt  secured  from  the  proceeds  of  sale  may 
be  recovered  by  the  mortgagor. — Bettis  v. 
Townsend,  61  Cal.  333. 

In  a  suit  to  foreclose  a  mortgage,  the 
holder  of  a  second  mortgage  is  entitled  to 
file  a  cross-complaint,  and  have  the  residue 
of  the  proceeds  of  the  foreclosure  sale  after 
satisfaction  of  the  first  mortgage  applied 
to  payment  of  the  second  mortgage,  if  such 
mortgage  becomes  due  before  entry  of  judg- 
ment, though  it  was  not  due  when  the  cross- 
complaint  was  filed. — Windt  v.  Gilleran,  135 
Cal.  94,  66  Pac.  970. 

Where  all  the  defendants  in  an  action  to 
foreclose  a  mortgage  stipulate  that  all  claims 
(except  those  of  defendants  who  afterward 
appeal)  to  an^  surplus  that  may  remain  after 
the  satisfaction  of  the  mortgage  need  not 
be  disposed  of  in  the  present  action  but 
should  await  adjudication  in  another  action 
pending  between  the  several  defendants  to 
determine  the  extent  and  priorities  of  their 
respective  claims  to  the  mortgaged  premises, 
the  appealing  defendants  cannot  complain  of 
a  provision  m  the  decree  of  foreclosure  re- 
quiring the  surplus  to  be  deposited  with  the 
court  to  await  judgment  in  the  other  action 
pending,  nor  can  they  complain  of  the  fail- 
ure of  the  lower  court  to  adjudicate  the 
issues  presented  by  the  answers  of  the  non- 
appealing  defendants.  This  is  so  because  of 
the  principle  of  appellate  procedure  which 
denies  to  a  party  in  a  civil  action  the  asser- 
tion of  a  right  which  he  has  formally  waived, 
or  the  advantage  of  an  error  in  which  he  has 


knowingly  acquiesced. — ^Berkeley  Bank  of 
Savings  ft  Trust  Co.  v.  Miller,  23  CaL  App. 
315,  137  Pac.  1101. 

Does  homestead  exemption  attach  to  the 
surplus  upon  foreclosure  of  a  lien  para- 
mount to  the  homestead  right.  18  L. 
B.  A.  (N.  S.)  491. 

Effect  of  application  of  proceeds  of  sale 
under  deed  of  trust  or  mortgage  upon 
running  of  limitations  against  the  in- 
debtedness secured.  14  L.  B.  A. 
(N.  S.)  479. 

Is  surplus  realised  upon  foreclosure  sale 
of  real  estate  after  mortgagor's  death 
to  be  deemed  real  or  personal  property. 
19  L.  B.  A.  (N.  S.)   723. 

Bemedies  of  mortgagee  to  reaeh  surplus 
proceeds  after  judicial  or  other  sale. 
88  Am.  St.  Bep.  359. 

Bight  of  junior  mortgagee  as  to  surplus 
upon  a  foreclosure  sale  under  a  senior 
mortgage,  in  a  proceeding  to  which  he 
was  not  a  party.    20  L.  B.  A.  (N.  3.) 

47. 

Bight  of  mortgagor  or  owner  of  equity  of 
redemption  to  maintain  action  for 
money  had  and  received  for  surplus 
received  by  mortgagee  on  sale  of  prop- 
erty.   44  L.  B.  A.  (K  S.)  1041. 

§812.    Proceedings  for  distrlbntion. 

In  an  action  by  an  attaching  creditor,  who 
has  recovered  judgment,  to  recover  an  excess 
which  the  property  brought  at  foreclosure 
sale  over  the  amount  of  the  mortgage,  which 
the  mortgagee,  who  was  the  purchaser,  was 
permitted  to  retain  in  payment  of  an  un- 
secured debt,  the  mortgagee  was  properly 
joined  with  the  sheriff  as  a  party  defendant. 
Harvey  v.  Foster,  64  Cal.  296,  30  Pac.  849. 

A  complaint  in  an  action  bv  a  mortgagor 
to  recover,  under  Code  of  Civil  Proc^ure, 
section  957,  the  proceeds  of  a  foreclosure 
sale  set  aside  on  appeal  alleged  that  fore- 
closure proceedings  were  commenced  against 
plaintiff,  in  which  defendant,  a  second  mort- 
gagee, was  joined  as  a  party  and  filed  a 
cross-complaint  asking  a  foreclosure  of  his 
mortgage;  that  an  order  of  sale  on  the  judg- 
ment foreclosing  both  mortgages  ''was  duly 
issued  by  the  clerk,  .  .  .  and  was  thereupon 
delivered  to  the  sheriff,"  who  sold  the  land 
to  defendant,  and  after  paying  the  first  mort- 
gage "there  remained  the  sum  of  three  thou- 
sand and  eighty  dollars."  Held,  that  the 
complaint  was  demurrable,  as  it  did  not  show 
that  the  sheriff  had  applied  any  part  of  the 
proceeds  of  such  sale  to  the  satisfaction  of 
defendant's  debt. — Pat  ton  v.  Thomson,  3  Cal. 
Unrep.  871,  33  Pac.  97. 

So  long  as  the  right  of  the  junior  mort- 
gagee exists  to  foreclose  his  lien,  the  right  to 
recover  as  a  part  of  it  the  amounts  paid  by 
him  to  satisfy  prior  liens  could  not  consist- 
ently with  the  provisions  of  section  2876  of 
the  Civil  Code  do  barred  by  the  statute  of 
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aad  satisfied  will  not  be  disturbed  npon  ap- 
peal, upon  the  alleged  gronnd  that  the  pay- 
ment and  attachment  hj  the  morteagor  were 
eollnsive  and  frandulent^  where  there  is  no 
evidence  of  snch  eollnaion  and  fraud,  and 
the  findings  are  the  other  way,  and  there  is 
nothing  in  the  record  to  indicate  that  either 
the  sheriff,  or  the  express  agent  were  parties 
to  any  trick  or  fraudulent  scheme,  nor  to 
show  that  the  mortgagor  did  not  have  a  cause 
of  action  upon  which  he  was  willing  to  at- 
tach the  money  of  the  mortgagee. — Ambrose 
V  Barrett,  121  Cal.  297,  53  Pae.  805,  64  Pac. 
264. 

In  an  action  to  foreclose  a  mortgage, 
brought  by  a  plaintiff  as  executrix,  and  also 
as  distributee  of  one-half  of  the  mortgage, 
the  fact  that  the  papers  and  pleadings  in  the 
matter  of  the  estate  which  were  introduced 
in  evidence  were  not  made  a  part  of  the  bill 
of  exceptions  upon  motion  for  a  new  trial  is 
not  ground  for  dismissing  an  appeal  from 
the  order  denying  a  new  trial;  and  where 
the  court  found  tnat  the  remaining  half  in- 
terest is  in  eourse  of  administration,  it  must 
be  presumed,  in  the  absence  of  the  proceed- 
ings, that  the  finding  was  supported  by  the 
omitted  evidence,  and  all  questions  depend- 
ing in  any  way  upon  the  finding  and  upon 
the  part  of  the  answer  to  which  it  is  respon- 
sive must  be  considered  as  eliminated  from 
the  case  upon  such  appeal. — Casey  t.  Gib- 
bons, 136  Cal.  368,  68  Pac.  1032. 

S318.    Parttoa. 

In  an  action  to  foreclose  a  mortgage,  the 
owners  of  two-thirds  of  the  property  alleged 
that  plaintiff,  as  mortgagee,  had  been  in 
possession  and  received  certain  rents  and 
profits,  and  prayed  for  an  accounting.  A 
demurrer  to  this  answer  having  been  sus- 
tained, judgment  was  rendered  against  such 
owners  and  they  appealed.  The  owner  of  the 
other  third  interest  consented  to  judgment 
for  plaintiff,  the  latter  having  waived  a  de- 
ficiency judgment.  The  mortgage  debt  bore 
interest  of  eight  per  cent,  and  the  judgment 
at  seven.  Held,  that  notice  of  appeal  must 
be  served  on  the  owner  of  the  one-third  in- 
terest, since  he  would  be  injuriously  affected 
by  a  reversal  of  the  judgment. — De  Amaz  v, 
Jaynes,  4  Cal.  Unrep.  226,  34  Pac.  223. 

In  an  action  against  the  administrator  of 
a  deceased  mortgagor  to  foreclose  the  mort- 
gage after  the  rejection  of  a  claim  against 
the  estate  for  the  amount  thereof,  a  grantee 
of  the  mortgaged  property  was  made  a  de- 
fendant, and  judgment  was  rendered  for 
plaintiff  for  about  one-fourth  the  amount 
presented  in  his  claim  against  the  estate. 
Held,  that  on  appeal  from  such  judgment  by 
defendant  grantee  the  administrator  was  an 
adverse  party  (Code  Civ.  Proc,  see.  940),  on 
whom  notice  of  appeal  must  be  served. — 
Bamhart  v.  Edwards,  111  Cal.  428,  44  Pae. 
160. 

A  defendant,  who  held  a  second  mortgage, 
l^tioned  that,  if  the  first  mortgage  was 


foreclosed,  his  mortgage  should  not  be  fore- 
closed, by  cross-complaint  or  otherwise,  and 
who  answered  a  foreclosure  action,  prajring 
the  application  of  surplus,  if  any,  to  his 
mortgage  debt,  and  who  was  by  the  decree 
adjudged  to  hold  a  second  mortgage,  on  which, 
a  certain  amount  of  money  was  due,  is  a 
necessary  adverse  party,  on  whom  notice 
must  have  been  served  of  an  appeal  from 
such  decree,  though  it  merely  directed  the 
payment  of  the  surplus  into  court  to  awiut 
a  further  order. — Porter  v.  Lassen  County 
Land  ete.  Co.,  6  Cal.  Unrep.  183,  55  Pae.  395. 

§  319.    TaUng  and  perf  ectlng  appeal  or  otlier 
proceedings. 

Where  one  in  possession  of  mortgaged 
premises  appeals  from  a  decree  of  fore- 
closure, the  sale  will  not  be  stayed  unless 
security  be  given  for  the  payment  of  any  de- 
ficiency that  may  exist  after  sale. — ^Home 
Loan  Assn.  v.  Wilkins,  64  Cal.  379,  1  Pae.  348. 

Where  a  deficiency  judgment  on  foreclosure 
was  rendered  against  the  mortgagor,  and  an 
appeal  was  taken  by  a  defendant  who  was 
in  possession  and  desired  to  prevent  a  sale 
pending  the  appeal,  the  surety  on  an  appeal 
bond,  stipulating  that  appellant  will  pay  any 
deficiency  arising  on  the  foreclosure  sale, 
is  liable  for  such  deficiency  under  Code  of 
Civil  Procedure,  section  945,  providing  that 
a  judgment  of  foreclosure  shall  not  be  stayed 
unless  there  be  an  undertaking  ''on  the  part 
of  the  appellant"  that  he  will  not  commit 
waste  during  his  possession  of  the  property, 
and  that,  "when  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment 
of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  pay- 
ment of  such  deficiency." — Johnson  v.  King, 
91  Cal.  307,  27  Pac.  644. 

Where  a  decree  foreclosing  a  mortgage  in- 
cludes a  deficiency  judgment  its  execution 
cannot  be  stayed  in  favor  of  any  appellant, 
unless  he  gives  an  undertaking  on  appeal  to 
provide  for  the  payment  of  such  deficiency, 
although  he  may  not  be  the  mortgagor,  and 
there  is  no  deficiency  judgment  against  him, 
and  regardless  of  whether  he  is  in  possession 
or  not. — Spence  v.  Scott,  95  Cal.  152,  30  Pac 
202. 

The  provision  of  section  945  of  the  Code 
of  Civil  Procedure,  requiring  the  trial  judge, 
in  an  action  of  foreclosure  of  a  mortgage,  to 
fix  the  amount  of  the  undertaking  against 
waste  required  to  be  given  when  the  judg- 
ment directs  the  sale  or  delivery  of  the  mort- 
gaged property,  is  distinct  from  the  clause 
requiring  that  the  undertaking  must  also  pro- 
vide for  the  payment  of  a  deficiency,  and  the 
authority  of  the  judge  to  fix  the  penalty  of 
the  undertaking  is  limited  to  the  object 
named  in  the  clause  in  which  it  is  granted, 
and  cannot  dispense  with  the  undertaking 
for  a  deficiency. — Gutzeit  t.  B»nnie,  97  Cal. 
484,  32  Pac.  584. 

On  appeal  by  a  mortgagee  from  a  judg- 
ment declaring  the  lien  of  the  mortgage  sub- 
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apportion  tlie  amounts  dne  on  the  separata 
mortgages  at  the  date  of  the  decree,  or  to 
credit  the  amount  secured  on  the  foreclosure 
of  one  of  the  mortgages,  and  to  set  forth 
the  deficiency  judgment  as  of  the  date  of  the 
return  of  the  sale.  Held,  that  computing  in- 
terest on  the  total  amount  of  the  mortgage 
debt,  without  first  crediting  the  proceeds  of 
the  sale,  was  error.  Judgment,  6  Gal.  Unrep. 
725,  65  Pac.  832,  modified. — ^Taylor  y.  EUen- 
berger,  134  Gal.  31,  66  Pac.  4. 

An  action  for  the  foreclosure  of  a  mort- 
gage is  an  action  in  equity;  and  the  district 
courts  of  appeal  have  no  jurisdiction  of  an 
appeal  taken  in  such  action  The  jurisdic- 
tion of  such  an  appeal  is  Tested  in  the  su- 
preme court  under  the  constitution,  and  an 
appeal  taken  to  that  court,  in  which  the  tran- 
script and  briefs  are  erroneously  filed  in  this 
court  must  be  transferred  to  <that  court  for 
disposition. — Aetna  Indemnity  Co.  v.  Alta- 
dena  Min.  &  Invest.  Co.,  11  Gal.  App.  26,  104 
Pac.  470. 

§316.    Dedflldw  reviewable. 

On  the  foreclosure  of  a  mortgage,  a  decree 
was  entered  fixing  the  priority  of  five  lien- 
holders.  The  property  sold  for  only  enough 
to  satisfy  the  first  two  Uens.  Held,  that  the 
adjudication  as  to  the  relative  rights  of  the 
holders  of  the  fourth  and  fifth  Uens  would 
not  be  reviewed  on  appeal. — ^Illinois  Trust 
etc.  Bank  t.  Pacific  By.  Co.,  115  Gal.  285,  47 
Pac.  60. 

In  an  action  to  foreclose  a  mortgage,  where 
there  are  conflicting  claims  to  a  junior  mort- 
gage sought  to  be  foreclosed  by  separate 
cross-complaints  of  the  mortgagee,  and  of  one 
claiming  as  assignee  of  the  mortgage  by  way 
of  pledge,  if  there  is  no  finding  as  to  the 
issue  of  pledge,  and  findings  in  favor  of  the 
junior  mortgagee  as  against  the  pledgee  are 
not  sustained  by  the  evidence,  there  must 
be  a  partial  reversal  of  the  judgment  for  new 
trial  of  the  issues  between  them. — Lawrence 
Y.  Johnson,  131  Gal.  175,  63  Pac.  176. 

The  defaulting  defendant,  not  having  ap- 
pealed, cannot  claim  the  benefit  of  the  ap- 
peal taken;  and  the  order  directing  a  modi- 
fication of  the  judgment  as  to  attorney's  fees 
is  to  be  understood  as  applying  in  favor  of 
the  appellant  alone,  and  not  affecting  in  any 
way  the  relief  given  against  the  defaulting 
defendant  [By  Supreme  Court  on  Petition 
for  BehearingJ.--John  Brickell  Co.  v.  Sutro, 
11  Cal.  App.  460,  105  Pac.  948,  949. 
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A  suit  was  brought  on  a  note  and  to  en- 
force a  mortgage  security.  The  answer  did 
not  deny  their  execution,  and  the  facts  set 
out  therein  were  not  proved.  Held,  that  a 
decree  finding  the  sum  due  on  the  note  and 
mortgage  set  out  in  the  complaint,  though 
not  formal,  was  substantially  suflicient,  and 
not  ground  for  remanding  the  case. — Holmes 
y.  Westy  17  Cal.  623. 


On  foreclosure  of  a  mortgage  executed  by 
husband  and  wife  to  secure  the  former's  note, 
plaintiff's  failure  to  establish  his  demand 
against  the  husband  renders  harmless  a  re- 
fusal to  enter  judgment  against  the  wife  for 
want  of  an  answer.— Sawtelle  v.  Muncy,  116 
Cal.  435,  48  Pac.  387. 

When  the  mortgagor  answered  the  com- 
plaint, but  failed  to  plead  payment  as  a  de- 
fense, the  overruling  of  a  demurrer  inter- 
posed by  him  to  the  complaint  for  uncer- 
tainty as  to  the  allegation  of  nonpayment, 
in  not  alleging  that  the  note  was  not  paid 
by  him  to  the  payee  before  the  indorsement 
to  the  plaintiff,  nor  by  the  payee  as  indorser, 
if  erroneous,  is  harmless,  and  cannot  preju- 
dice any  substantial  right  of  the  mortgagor.— 
8chwind  v.  Hall,  129  Cal.  40,  61  Pac.  573. 

In  an  action  to  foreclose  a  mortgage,  where 
the  defendant  produced  a  receipt  of  payment 
in  the  sum  of  one  thousand  dollars,  and  the 
mortgagee  insisted  that  but  one  hundred  dol- 
lars had  been  paid,  and  that  there  was  inter- 
polation in  the  receipt,  the  verdict  of  a  jury 
called  upon  to  try  the  issue,  and  the  finding 
of  the  court  in  accordance  with  the  verdict 
in  favor  of  the  mortgagee,  upon  conflicting 
evidence,  will  not  be  disturbed  upon  appeal. 
Fender  v.  Bobinson,  135  Cal.  26,  66  Pac.  969. 

In  an  action  to  foreclose  a  mortgage  it  is 
not  prejudicial  error  to  strike  out  cross- 
demands  against  the  estate  of  a  deceased 
person  which  were  pleaded  as  counterclaims, 
but  which  were  ineffectual  as  such  because 
they  were  barred  by  the  statute  of  limita- 
tions and  had  not  been  presented  to  the  per- 
sonal representative  of  the  deceased. — Moore 
V.  Gould,  151  Cal.  723,  91  Pac.  616. 

In  an  action  to  foreclose  a  mortgage  in 
which  the  answer  affirmatively  alleged  pay- 
ment of  the  mortgaged  indebtedness  in  full,  it 
is  without  prejudice  to  the  defendants  to 
strike  out  counterclaims  setting  up  part  pay- 
ments on  such  indebtedness. — ^Moore  v.  Gould, 
151  Cal.  723,  91  Pac.  616. 

Where  a  mortgage  had  been  assigned  by 
two  of  three  mortgagees  as  collateral  security 
for  their  note,  payable  within  one  year  with 
interest,  under  an  agreement  that  the  mort- 
gagor would  pay  the  interest  on  the  note  col- 
laterally secured,  and  that  none  should  be 
charged  against  the  assignors,  in  an  action 
to  foreclose  the  mortgage,  after  payment  of 
the  principal  of  the  note  so  secured,  testi- 
mony of  tne  agent  of  the  assignee  that  the 
assignors  were  not  to  pay  any  interest,  not 
objected  to  by  the  assignee,  made  a  party 
defendant,  could  not  be  prejudicial  to  the 
mortgagor. — Conde  v.  Dreisam  Gold  Min.  Co., 
3  Cal.  App.  583,  86  Pac.  825. 

§317.    Yteeeotatloa     and     preservation     In 
lower  court  of  grounds  of  review. 

Upon  the  attempted  foreclosure  of  such 
mortgage,  after  payment  thereof  to  the 
plaintiff's  agent,  a  finding  that  it  was  paid 
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mad  satisfied  will  not  be  disturbed  upon  ap- 
peal, upon  the  alleged  ground  that  the  pay- 
ment and  attachment  by  the  mortgagor  were 
collusive  and  fraudulent^  where  there  is  no 
OTidence  of  such  collusion  and  fraud,  and 
the  findings  are  the  other  way,  and  there  is 
nothing  in  the  record  to  indicate  that  either 
the  sheriff,  or  the  express  agent  were  parties 
to  any  trick  or  fraudulent  scheme,  nor  to 
show  that  the  mortgagor  did  not  have  a  cause 
of  action  upon  which  he  was  willing  to  at- 
tach the  money  of  the  mortgagee. — Ambrose 
V  Barrett,  121  CaL  297,  53  Pac.  805,  54  Pae. 
264. 

In  an  action  to  foreclose  a  mortgage, 
brought  by  a  plaintiff  as  executrix,  and  also 
as  distributee  of  one-half  of  the  mortgage, 
the  fact  that  the  papers  and  pleadings  in  the 
matter  of  the  estate  which  were  introduced 
in  evidence  were  not  made  a  part  of  the  bill 
of  exceptions  upon  motion  for  a  new  trial  is 
not  ground  for  dismissing  an  appeal  from 
the  order  denying  a  new  trial;  and  where 
the  court  found  that  the  remaining  half  in- 
terest is  in  course  of  administration,  it  must 
be  presumed,  in  the  absence  of  the  proceed- 
ings, that  the  finding  was  supported  by  the 
omitted  evidence,  and  all  questions  depend- 
ing in  any  way  upon  the  finding  and  upon 
the  part  of  the  answer  to  which  it  is  respon- 
sive must  be  considered  as  eliminated  from 
the  ease  upon  such  appeal. — Casey  t.  Gib- 
bons, 136  Gal.  368,  68  Pae.  1032. 

S318.    Parttoa. 

In  an  action  to  foreclose  a  mortgage,  the 
owners  of  two-thirds  of  the  property  alleged 
that  plaintiff,  as  mortgagee,  had  been  in 
possession  and  received  certain  rents  and 
profits,  and  prayed  for  an  accounting.  A 
demurrer  to  this  answer  having  been  sus- 
tained, judgment  was  rendered  against  such 
owners  and  they  appealed.  The  owner  of  the 
other  third  interest  consented  to  judgment 
for  plaintiff,  the  latter  having  waived  a  de- 
ficiency judgment.  The  mortgage  debt  bore 
interest  of  eight  per  cent,  and  the  judgment 
at  seven.  Held,  that  notice  of  appeal  must 
be  served  on  the  owner  of  the  one-third  in- 
terest, since  he  would  be  injuriously  affected 
by  a  reversal  of  the  judgment. — De  Amaz  v. 
Jaynes,  4  Cal.  Unrep.  226,  34  Pac.  223. 

In  an  action  against  the  administrator  of 
a  deceased  mortgagor  to  foreclose  the  mort- 
gage after  the  rejection  of  a  claim  against 
the  estate  for  the  amount  thereof,  a  grantee 
of  the  mortgaged  property  was  made  a  de- 
fendant, and  judgment  was  rendered  for 
plaintiff  for  about  one-fourth  the  amount 
presented  in  his  claim  against  the  estate. 
Held,  that  on  appeal  from  such  judgment  by 
defendant  grantee  the  administrator  was  an 
adverse  party  (Code  Civ.  Proc,  sec.  940),  on 
whom  notiee  of  apx>eal  must  be  served. — 
Bamhart  t.  Edwards,  111  CaL  428,  44  Pae. 
160. 

A  defendant,  who  held  a  second  mortgage, 
conditioned  that,  if  the  first  mortgage  was 


foreclosed,  his  mortgage  should  not  be  fore- 
closed, by  cross-complaint  or  otherwise,  and 
who  answered  a  foreclosure  action,  praying 
the  application  of  surplus,  if  any,  to  his 
mortgage  debt,  and  who  was  by  Uie  decree 
adjudg^  to  hold  a  second  mortgage,  on  which 
a  certain  amount  of  money  was  due,  ia  a 
necessary  adverse  party,  on  whom  notiee 
must  have  been  served  of  an  appeal  from 
such  decree,  though  it  merely  directed  the 
payment  of  the  surplus  into  court  to  await 
a  further  order. — ^Porter  v.  Lassen  County 
Land  etc.  Co.,  6  Cal.  Unrep.  183,  55  Pae.  395. 

§  319.    Taking  and  perf  ectlng  appeal  or  other 
proceedings. 

Where  one  in  possession  of  mortgaged 
premises  appeals  from  a  decree  of  fore- 
closure, the  sale  will  not  be  stayed  unless 
security  be  given  for  the  payment  of  any  de- 
ficiency that  may  exist  after  sale. — ^Home 
Loan  Assn.  v.  Wilkins,  64  Cal.  379,  1  Pac.  348. 

Where  a  deficiency  judgment  on  foreclosure 
was  rendered  against  the  mortgagor,  and  an 
appeal  was  taken  by  a  defendant  who  was 
in  possession  and  desired  to  prevent  a  sale 
pending  the  appeal,  the  surety  on  an  appeal 
bond,  stipulating  that  appellant  will  pay  any 
deficiency  arising  on  the  foreclosure  sale, 
is  liable  for  such  deficiency  under  Code  of 
Civil  Procedure,  section  945,  providing  that 
a  judgment  of  foreclosure  shall  not  be  stayed 
unless  there  be  an  undertaking  "on  the  part 
of  the  appellant"  that  he  will  not  commit 
waste  during  his  possession  of  the  property, 
and  that,  "when  the  judgment  ia  for  the 
sale  of  mortgaged  premises,  and  the  payment 
of  a  deficiency  arising  upon  the  sale,  the 
undertaking  must  also  provide  for  the  pay- 
ment of  such  deficiency."— Johnson  v.  King, 
91  Cal.  307,  27  Pac.  644. 

Where  a  decree  foreclosing  a  mortgage  in- 
cludes a  deficiency  judgment  its  execution 
cannot  be  stayed  in  favor  of  any  appellant, 
unless  he  gives  an  undertaldng  on  appeal  to 
provide  for  the  payment  of  such  deficiency, 
although  he  may  not  be  the  mortgagor,  and 
there  is  no  deficiency  judgment  against  him, 
and  regardless  of  whether  he  is  in  possession 
or  not. — Spence  v.  Scott,  95  Cal.  152,  30  Pac 
202. 

The  provision  of  section  945  of  the  Code 
of  Civil  Procedure,  requiring  the  trial  judge, 
in  an  action  of  foreclosure  of  a  mortgage,  to 
fix  the  amount  of  the  undertaking  against 
waste  required  to  be  given  when  the  judg- 
ment directs  the  sale  or  delivery  of  the  mort- 
gaged property,  is  distinct  from  the  claase 
requiring  that  the  undertaking  must  also  pro- 
vide for  the  payment  of  a  deficiency,  and  the 
authority  of  the  judge  to  fix  the  penalty  of 
the  undertaking  is  limited  to  the  object 
named  in  the  clause  in  which  it  is  granted, 
and  cannot  dispense  with  the  undertaking 
for  a  deficiency. — Gutzeit  v.  Bsnnie,  97  CaL 
484,  32  Pac.  584. 

On  appeal  by  a  mortgagee  from  a  judg- 
ment declaring  the  lien  of  the  mortgage  sub- 
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ordinate  to  eertain  meehanies'  liens,  and 
directing  the  sale  of  the  mortgaged  property 
to  satisfy  the  liens^  no  undertaking  save  the 
ordinary  one  is  necessary  to  stay  the  execu- 
tion of  the  judgment;  Code  of  Giyil  Pro- 
cedure, section  945,  requiring  undertakings 
for  the  payment  of  any  deficiency  arising 
upon  the  sale  of  property,  referring  only  to 
liens  created  by  mortgage. — Pacific  Mut.  Life 
Ins.  Co.  y.  ilsher,  35  Pac.  77. 

Notice  of  appeal  by  plaintiff  in  foreclos- 
ure, from  an  adjudication  that  certain 
mechanics'  liens  are  entitled  to  priority  over 
the  mortgage,  must  be  served  on  the  mort- 
gagor and  his  grantee,  to  entitle  plaintiff  to  a 
modification  of  the  judgment  as  to  priorities, 
where  such  modification  might  shift  the  per- 
sonal responsibility,  as  between  the  mort- 
gagor and  his  grantee,  as  to  the  personal  lia- 
bility for  the  liens. — ^Pacific  Mut.  Life  Lis. 
Co.  V.  Fisher,  106  Cal.  224,  39  Pae.  753. 

Foreclosure  proceedings  were  brought 
against  a  mortgagor  and  others  claiming  an 
interest  in  the  land.  The  mortgagor  de- 
faulted, and  the  others  set  up  ownership  to 
a  portion  of  the  premises,  and  asked  that  the 
mortgage  be  deemed  to  be  a  lien  on  the  other 
portion  only.  The  court  found  the  mortgagor 
to  be  the  sole  owner,  and  rendered  judgment 
for  sale  of  the  premises,  and  for  judgment 
for  the  deficiency  against  the  mortgagor. 
Held,  that  in  the  absence  of  notice  to  the 
mortgagor  an  appeal  would  be  dismissed, 
since,  in  the  event  of  a  modification  of  the 
judgment,  such  mortgagor  would  be  injuri- 
ously affected  thereby. — Bair  v.  Watkins,  130 
Cal.  540,  62  Pac.  929. 

Code  of  Civil  Procedure,  section  943, 
authorizes  the  appellee,  on  appeal  from  a 
judgment  directing  the  sale  of  real  estate,  to 
except  to  the  sufficiency  of  the  sureties  on 
the  bond  required  by  section  945  to  be  given 
by  the  appellant  in  order  to  stay  proceed- 
inp;s,  at  any  time  within  thirty  days  after  the 
filing  of  the  bond,  and  declares  that,  unless 
within  twenty  days  after  the  appellant  has 
been  served  with  notice  of  such  exceptions 
the  sureties  justify,  the  judgment  appealed 
from  shall  be  no  longer  stayed.  Held,  that 
where  a  decree  of  foreclosure  of  a  real  estate 
mortgage  was  appealed  from,  and  on  June  2d 
appellant  filed  a  sufficient  stay  bond,  but  a 
mortgage  sale  was  had  June  3d,  and  thirteen 
days  after  the  sale  appellee  excepted  to  the 
sureties,  who  failed  to  justify,  the  sale  should 
have  been  vacated,  as  the  bond  operated  as 
a  stay  until  the  expiration  of  the  period  al- 
lowed for  justification. — Wheeler  v,  Karnes, 
130  Cal.  618,  63  Pac.  62. 

Code  of  Civil  Procedure,  section  945,  re- 
<]uires  that,  on  appeal  from  a  decree  foreclos- 
ing a  real  estate  mortgage,  proceedings  can-' 
not  be  stayed  unless  appellant  execute  a  bond 
conditioned  that  during  the  possession  of  the 
property  by  him  he  will  not  commit  waste; 
that,  if  the  decree  be  affirmed  and  the  ap- 
peal dismissed,  he  will  pay  the  value  of  the 
occupation  of  the  premises  until  delivery 
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thereof,  and  pay  any  deficiency  arising  on 
mortgage  sale.  Held,  that  it  was  not  neces- 
sary that  the  court's  order  for  the  bond  to 
stay  proceedings  on  appeal  from  a  decree  of 
foreclosure  should  name  the  separate  amounts 
for  waste,  occupation,  and  deficiency.— « 
Wheeler  v.  Karnes,  130  Cal.  618,  63  Pae.  62. 

Upon  appeal  from  a  judgment  foreclosing 
a  mortgage  by  a  subsequent  lienholder,  who 
contested  its  validity,  the  defaulting  mort- 
gagors are  adverse  parties,  who  must  be 
served  with  the  notice  of  appeal,  and  upon 
failure  to  prove  service  thereof  upon  them, 
the  appeal  must  be  dismissed.— -^oyer  t. 
Benedict,  4  Cal.  App.  48,  87  Pac.  231. 

S  820.    Undeortaklxig  in  regard  to  dsfl- 

ciency. 

The  undertaking  in  regard  to  a  deficiency, 
where  the  judgment  appealed  froji  is  for 
the  sale  of  mortgaged  premises,  is  required 
only  in  the  ease  of  an  appellant  in  posses- 
sion of  the  premises  adjudged  to  be  sold.— 
Home  Loan  Assn.  v.  Wilkins,  2  Cal.  Unren. 
171.  Affirmed  on  hearing  in  Bank,  64  Csu. 
379,  1  Pae.  348. 

§321.    Hearing  in  genenL 

Although  an  instrument  set  out  In  the 
record  is  not  a  mortgage,  it  not  being  found 
in  the  judgment-roll,  it  will  be  presumed  that 
a  decree  of  foreclosure  in  the  court  of  record 
below  was  not  given  on  it,  but  was  entered 
on  proper  evidence. — Grewell  t.  Henderson, 
7  Cal.  290. 

Where  a  mortgagor  and  his  grantee  are 
joined  in  a  suit  on  the  mortgage  and  mort- 
gage note,  the  grantee  cannot  avail  him- 
self of  any  objection  to  a  ruling  of  the  court 
in  regard  to  the  admission  of  evidence  under 
a  plea  of  tender  by  the  mortgagor. — Bryan 
v.  Maume,  28  CaL  238. 

Where  a  judgment  is  rendered  in  excess 
of  the  demand  in  the  complaint,  for  an 
amount  expended  during  litigation  under  au- 
thority of  the  mortgage,  in  the  absence  of 
any  showing  that  the  excess  was  not  in  fact 
due,  such  judgment  will  not  be  modified  on 
appeal,  but  reversed,  though  by  the  terms 
of  the  mortgage  the  effect  of  a  new  trial  is 
to  enable  plaintiff  to  collect  two  per  cent 
interest  per  month  on  the  sum  due  up  to  the 
entry  of  a  new  judgment. — San  Francisco 
Sav.  Union  v.  Myers,  76  Cal.  624,  18  Pac. 
686. 

A  finding  that  a  mortgagee  had  no  notice 
of  the  rights  of  a  grantee  under  a  former 
unrecorded  deed  is  conclusive  on  appeal,  when 
the  evidence  is  not  brought  up,  and  such 
finding  is  not  affected  by  a  finding  that  the 
grantee's  tenant  was  in  possession  when  the 
mortgage  was  given,  since  possession  is  not 
notice,  but  only  evidence  of  it. — Emeric  v. 
Alvarado,  90  Cal.  444,  27  Pac.  366. 

On  appeal  from  a  judgment  foreclosing  a 
mortgage  which  provides  for  the  allowance 
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of  reasonable  attorney's  fees  on  foreeloBore, 
the  allowance  will  not  be  disturbed  if  the 
appeal  is  brought  up  on  the  judgment-roll 
alonoy  without  exceptions^  and  there  is  noth- 
ing in  the  record  to  show  that  the  court 
abused  its  discretion  in  making  the  allow- 
ance.— Ogden  V.  Packard,  4  Gal.  Unrep.  463, 
35  Pac.  642. 

The  irregularity  of  entering  judgment  in  a 
suit  to  foreclose  a  mortgage  without  first 
entering  a  default  against  one  of  the  defend- 
ants cannot  be  complained  of  by  the  other. — 
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Malone  v.  Bosch,  104  Cal.  680,  38  Pac.  516. 

In  an  action  to  foreclose  a  mortgage  where 
a  demurrer  was  sustained  to  an  original  an- 
swer, the  court  properly  allowed  the  defend- 
ant to  amend  the  answer  by  setting  up  a 
new  defense;  and  where  the  plaintiff  made 
no  objection  thereto  by  motion,  and  went  to 
trial  upon  the  issues  joined,  he  cannot,  after 
judgment,  object  upon  appeal  to  the  character 
of  the  amended  answer. — ^Hibernia  Sav.  & 
Loan  Soe.  y.  Laidlaw,  4  Gal.  App.  626,  88  Pac. 
736. 

Where  a  complaint  upon  the  foreclosure  of 
a  mortgage  alleged  an  assignment  by  the 
executrix  of  the  will  of  a  deceased  person, 
"pursuant  to  order  duly  made  in  the  matter 
of  the  estate"  of  such  deceased  person,  with- 
out ayerring  specifically  what  order  was  made 
in  such  matter,  and  also  alleged  an  indorse- 
ment and  deliyery  of  the  note  to  plaintiff  by 
the  executrix  without  recourse,  and  that 
plaintiff  has  eyer  since  been,  and  now  is,  the 
holder  and  owner  thereof,  it  must  be  pre- 
sumed in  fayor  of  the  judgment,  in  the  ab- 
sence of  a  bill  of  exceptions,  that  it  was 
shown  without  objection  that  an  order  of  sale 
and  an  order  confirming  the  sale  were  prop- 
erly made  by  the  superior  court,  and  that 
the  cause  was  tried  on  the  theory  that  the 
complaint  was  sufficient,  and  technical  objec- 
tions raised  for  the  first  time  on  appeal  must 
be  disregarded. — Wells  Fargo  «  Co.  t. 
McCarthy,  5  Cal.  App.  301,  90  Pac.  203. 

There  being  no  attempt  to  allege  the  or- 
ders of  the  court,  eyen  if  the  allegation  rela- 
tiye  thereto  be  deemed  a  mere  legal  conclusion 
and  surplusage,  the  allegation  of  ownership 
of  the  note  and  mortgage  should  be  construed 
as  an  ayerment  of  an  ultimate  fact  sufficient 
to  supply  the  defect  and  to  support  the  judg- 
ment.— Wells  Fargo  &  Co.  y.  McCarthy,  5 
Gal.  App.  301,  90  Pac.  203. 

§S22.    Scope  and  mode  of  review. 

A  recital  in  a  default  judgment  for  a 
deficiency  after  a  foreclosure  mUo,  that  de- 
fendants 'Vere  regularly  and  duly  sum- 
moned" to  answer  the  complaint,  does  not 
raise  the  presumption  of  a  personal  seryice 
on  defendants,  where  the  judgment-roll  shows 
that  the  seryice  was  by  publication. — ^Latta 
y.  Tutton,  122  Cal.  279,  68  Am.  St  .Bep.  30, 
64  Pac.  844. 

A  sale  under  the  foreclosure  of  a  mortgage 
by  a  commissioner  appointed  by  the  eourt. 


without  direction  as  to  the  manner  of  sale, 
cannot  be  yacated  on  the  ground  of  the 
sale  of  separate  parcels  en  masse,  where  it 
appears  that  the  commissioner  had  complied 
with  the  request  of  the  mortgagor  to  offer 
them  each  for  sale  separately,  and  had  re- 
ceiyed  no  separate  bids,  and  thereupon  sold 
the  same  en  masse  for  a  sum  sufficient  to 
satisfy  the  judgment. — Conniek  y.  Hill,  127 
Gal.  162,  59  Pac  832. 

Where  the  evidence  as  to  whether  a  re- 
quest was  made  by  the  debtor  in  foreclosure 
proceedings  to  have  the  land  sold  in  combina- 
tions of  parcels  is  conflicting,  the  court,  on 
appeal,  will  presume,  in  fayor  of  the  order 
of  the  trial  court,  that  no  such  request  was 
made.— Conniek  y.  Hill,  127  Gal.  162,  59  Pac. 
832. 

It  is  the  duty  of  an  appellant  to  show  error 
affirmatively,  and  where  the  record  upon  ap- 
peal by  the  plaintiffs  from  a  judgment  in 
favor  of  the  defendant  does  not  show  that 
defendant  ever  received  the  redemption 
money  paid  to  the  commissioner,  such  recep- 
tion cannot  be  presumed.  If  the  money  was 
not  received,  the  validity  of  the  assignment 
of  the  certificate  of  redemption  to  defendant 
would  be  of  no  moment;  and  any  intendment 
or  presumption  indulged  must  aid  the  con- 
clusion of  the  trial  court. — Youd  y.  German 
Savings  &  Loan  Society,  3  Cal.  App.  706, 
86  Pac.  991. 

Upon  appeal  from  the  judgment  of  fore- 
closure by  default,  the  sole  question  is 
whether  the  complaint  contains  averments 
sufficient  to  support  the  judgment.  In  such 
case,  every  intendment  is  in  favor  of  the 
judgment,  and  all  doubts  of  construction  must 
be  resolved  in  support  thereof.  If  the  com- 
plaint can  be  construed  favorably  to  uphold- 
ing the  judgment,  such  construction  must  be 
adopted. — San  Ghibriel  Valley  Bank  v.  Lake 
View  Town  Co.,  4  Cal.  App.  630,  89  Pac.  360. 


§323.   Detemiinatioii  and  diflpoeition  of  canM. 

On  appeal  from  a  judgment  of  foreclosure 
after  ail  the  defendants  had  made  default, 
where  the  case  is  presented  on  the  judgment- 
roll  simply,  and  the  point  urged  is  the  exces- 
sive amount  of  the  judgment,  it  must  be  pre- 
sumed that  the  trial  court,  having  had  the 
evidence  before  it,  was  correct  in  its  find- 
ings, until  error  is  shown  in  the  manner  pro- 
vided by  law.— -Savings  and  Loan  Soc  v.  Hor- 
ton,  2  Cal.  Unrep.  137. 

A  judgment  of  the  supreme  court  reversing 
a  judgment  in  a  mortgage  foreclosure  for 
twelve  hundred  dollars  add  costs  and  attor- 
ney's fees,  and  directing  a  judgment  for  the 
principal  and  interest  stipulated  in  a  note, 
less  interest  paid — defendant  to  have  costs 
of  appeal — does  not  dejiy  plaintiff  the  counsel 
fees  and  coets  of  the  trial  court,  no  question 
of  such  counsel  fees  or  costs  being  considered 
on  the  appeal. — Walsh  v.  Hyland,  6  CaL 
Unrep.  108,  54  Pftc.  148. 
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Where  part  of  the  mortgaged  property 
was  omitted  by  mistake,  the  failure  of  the 
plaintiif  to  have  it  included  in  the  jadgment 
had  the  effect  to  free  it  from  the  lien  of 
the  mortgage  and  from  a  sale  in  satisf action 
of  the  jadgment;  and  the  judgment  will  not 
be  reversed  for  snch  omission  where  the 
plaintiff  has  voluntarily  released  and  entered 
satisfaction  of  the  deficiency  judgment. — 
Bank  of  Ukiah  ▼.  Beed,  131  Cal.  597,  63  Pae. 
921. 

That  a  portion  of  property  included  in 
mortgages  was  not  included  in  the  judgment 
on  foreclosure  thereof  is  no  ground  for  re- 
versal, though  the  mortgagors  are  entitled 
to  have  all  of  the  mortgaged  property  sold 
before  there  can  be  any  personal  liability, 
since  such  portion  was  thereby  freed  from  the 
mortgage  hen,  and  if  the  judgment  was  not 
satisned  by  the  sale  a  reversal  was  unnec- 
essary, as  the  mortgagors'  rights  could  be 
fully  preserved  by  modifying  the  judgment 
by  striking  out  all  liability  for  the  defi- 
ciency, and  plaintiff's  voluntary  satisfaction 
of  the  deficiency  judgment  had  the  same  re- 
sult.—Bank  of  Ukiah  v.  Beed,  131  Gal.  597, 
63  Pac.  921. 

Where  a  judgment  in  an  action  to  foreclose 
a  mortgage  was  reversed  on  appeal  after 
sale,  the  successful  party  on  appeal  was  en- 
titled to  have  the  sale  vacated,  either  by 
motion  in  the  action  in  the  trial  court  after 
remittitur,  or  by  an  independent  action. — 
Gowdery  v.  London  etc.  Bank,  139  GaL  298, 
96  Am.  St.  Bep.  116,  73  Pac.  196. 

Where  a  judgment  of  foreclosure  was  re- 
versed on  appeal  on  the  ground  that  the 
amount  for  which  judgment  was  rendered 
was  too  great,  and  the  supreme  court  ordered 
that  a  judgment  should  oe  entered  in  con- 
formity with  the  opinion,  the  trial  court  had 
no  power  to  direct  that  such  modification  be 
made  nunc  pro  tunc  as  of  the  date  the  re- 
mittitur was  filed. — Gowdery  v.  London  etc. 
Bank,  139  Gal.  298,  96  Am.  St.  Bep.  116,  78 
Pac.  196. 

Where  the  only  error  found  is  that  the 
firm  as  a  necessary  party  was  not  brought  in 
by  the  court,  but  the  trial  was  had  on  the 
theory  that  all  necessary  parties  were  be- 
fore the  court,  the  court  in  reversing  the 
judgment  to  bring  the  firm  before  the  court 
will  not  direct  a  retrial  of  the  issue  if  such 
firm  should  elect,  under  proper  pleading  or 
stipulation,  to  be  bound  by  the  findings  and 
conclusions  of  law  theretofore  made. — ^Mitau 
V.  Boddan,  149  Gal.  1,  6  L.  B.  A.  (N.  S.)  275, 
84  Pae.  145. 


N.    FEES  AND  G08TS. 

§924.    OMts  of  aetloii. 

Person  claiming  interest  in  mortgaged 
premises,  subsequent  to  mortgage,  is  a  proper 
party  to  the  foreclosure  suit,  but  cannot  be 
subjected  to  the  costs  of  the  foreclosure 
beyond  those  occasioned  by  his  own  separate 
defense. — ^Lunning  v.  Brady,  10  Gal.  266. 


When  a  person  mortgages  his  property, 
without  personal  liability,  to  secure  a  debt 
due  from  a  friend,  and  receives  securities  for 
his  own  indemnity,  he  should  not  be  person- 
ally charged  with  any  costs,  unless  he  made 
an  unsuccessful  defense  against  the  foreclos- 
ure of  his  own  mortgage,  or  unless  something 
beyond  is  found  in  his  hands  subject  to  be 
applied  to  the  payment  of  the  debt,  nor  should 
the  mortgaged  lands  be  charged  with  the 
costs  of  an  unsuccessful  attempt  to  accom- 
plish more  than  the  rights  of  the  creditors 
under  the  mortgage  justified. — Van  Orden  v. 
Durham,  35  Gal.  136. 

In  an  action  against  a  mortgagor  and  his 
grantee,  who  has  assumed  the  payment  of  the 
mortgage  debt,  judgment  for  costs  is  properly 
entered  against  them  jointly. — Tulare  Gounty 
Bank  v.  Madden,  109  Gal.  312,  41  Pac.  1092. 

A  mortgage  provided  that  the  mortgagee, 
on  foreclosure,  should  recover  costs  and  coun- 
sel fees,  but  nowhere  stated  that  they  should 
be  secured  by  the  mortgage,  nor  provided 
for  their  payment  out  of  the  proceeds  of  a 
sale  under  it.  Held,  in  foreclosure,  that  such 
costs  and  fees  were  not  a  lien  on  the  mort- 
gaged property. — Bussell  v.  Findley,  122  Gal. 
478,  56  Pac.  143. 

A  judgment  declaring  a  deed  to  be  a  mort- 
gage, and  ordering  a  foreclosure  of  it,  found 
the  amount  due  the  mortgagee,  and  directed 
that  "the  commissioner  .  .  .  pay  to  plaintiff 
[the  mortgagor]  or  his  attorney,  out  of  said 
proceeds  [of  the  foreclosure  sale],  the  sum  of 
thirty-six  dollars,  jury  fees,  costs  of  this 
suit."  Held,  that  the  cost  should  be  deducted 
from  the  amount  due  the  mortgagee,  and  not 
from  the  proceeds  of  the  sale. — Gline  v.  Bob- 
bins, 6  Gal.  Unrep.  176,  56  Pac.  150. 

Taxes  paid  and  money  paid  for  searching 
title,  where  expressly  provided  for  in  mort- 
gage attached  to  complaint  as  an  exhibit,  and 
the  items  proved  on  the  trial,  are  properly 
allowed  as  costs  in  the  judgment,  though  not 
specifically  pleaded. — McKelvey  v.  Wagy,  157 
Gal.  406,  108  Pac.  268. 


§326. 


▲ttomeys  fee. 


Mortgage  contained  stipulation  for  all  costs 
of  foreclosure,  including  counsel  fees,  not 
exceeding  five  per  cent  of  the  amount  due. 
Held,  that  the  limitation  of  five  per  cent  is 
intended  to  apply  to  counsel  fees  alone,  and 
that  the  complainant  would  be  entitled  to 
recover  the  whole  of  his  costs  by  operation 
of  the  statute,  and  independent  of  any  stipu- 
lation.— Gronfier  v.  Mintum,  6  Gal.  492. 

A  mortgage  stipulated  for  an  attorney's 
fee  of  one  hundred  dollars.  It  appeared  on 
foreclosure  that  plaintiff's  attorney,  under  a 
contract  with  plaintiff,  would  not  himself  re- 
ceive this  amount,  his  services  being  com- 
pensated by  a  salary  paid  him  by  plaintiff. 
Held,  that  nothing,  therefore,  could  be  al- 
lowed.—Bank  of  Woodland  v.  ^eadwelL  66 
Gal.  379. 
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In  an  aetion  for  tlie  foreclosure  of  a  mort- 
gt^ge,  the  complaint  contained  no  allegation 
as  to  attorney's  fee  further  than  the  aUega- 
tion  of  the  execution  of  the  mortgage;  but 
a  copy  of  the  mortgage,  which  contained  a 
stipulation  for  an  attorney's  fee,  was  attached 
to  the  complaint.  Held,  no  error  in  allowing 
an  attorney's  fee. — Kern  Valley  Bank  ▼. 
Chester,  65  Gal.  49. 

Under  act  of  March  27,  1874,  entitled  "An 
act  to  abolish  attorney's  fees  and  other 
charges  in  foreclosure,"  when  a  mortgage 
proTides  a  certain  amount  as  attorney's  fees, 
it  is  error  for  the  court  to  allow  more  than 
is  specified. — ^Monroe  v.  Fohl,  72  Gal.  568,  14 
Pac.  514, 

When  mortgage  provides  for  counsel  fees, 
court  may  make  such  allowance  as  seems  rea- 
sonable and  just  without  regard  to  percent* 
age  specified  in  mortgage. — ^Moran  y.  Garde- 
meyer,  82  Gal.  96,  101,  22  Pae.  6. 

Where  a  note  provides  that,  if  suit  is  com- 
menced to  enforce  its  payment,  the  maker 
would  pay  five  per  cent  on  its  principal  as 
an  attorney's  fee,  and  the  mortgage  stipu- 
lates for  the  payment  of  a  reasonable  coun- 
sel fee  on  foreclosure,  complainant,  in  an 
action  to  foreclose  the  mortgage,  is  not  en- 
titled to  recover  as  a  counsel  tee  more  than 
five  per  cent  on  the  principal,  as  provided 
for  in  the  note. — Hewett  v.  Dean,  3  Cal. 
Unrep.  385,  25  Pac.  753. 

A  mortgage  note  providing  "for  an  addi- 
tional sum  of  five  per  cent  on  principal  as 
attorney's  fees,"  if  suit  be  brought  to  en- 
force payment  limits  in  amount  "the  reason, 
able  counsel  fee"  provided  for  in  the  mort- 
gage.—-Hewitt  v.  Dean,  91  GaL  5,  27  Pac. 
423. 

Attorney's  fees  cannot  be  recovered  where 
the  agreement  to  pay  them  is  not  directly 
averr A  in  the  complaint,  but  is  merely  in- 
ferable from  an  exhibit  annexed  thereto.-^ 
Lee  V.  McGarthy,  4  Cal.  Unrep.  498,  85  Pac. 
1034. 

A  lien  for  attorney's  fees  cannot  be  ob- 
tained in  a  suit  to  foreclose  a  mortgage 
which  provides  that  should  suit  be  com- 
menced, or  an  attorney  employed,  the  mort- 
gagors agree  to  pay  an  additional  sum  of  ten 
per  cent  on  principal  and  accrued  interest  as 
attorney's  fees,  since  the  mortgage  does  not 
purport  to  secure  such  fees. — ^Lee  v.  McCar- 
thy, 4  Cal.  Unrep.  498,  35  Pac.  1034. 

On  foreclosure  for  default  of  an  interest 
payment  on  the  note,  judgment  could  not  in- 
clude the  attorney's  fees  without  proof  that 
the  mortgagee  gave  notice  of  his  option  to 
claim  the  whole  amount  due  on  the  note,  and 
demanded  payment. — Clemens  v.  Luce,  101 
Cal.  432,  85  Pac.  1032:  Chase  v.  High,  35 
Pac.  1035;  Cooper  v.  McCarthy,  36  Pac.  2; 
San  Diego  Sav.  Bank  v.  Lowenstein,  36  Pae. 
887. 

Where  the  mortgage  secured  the  payment 
of  principal  and  interest  only,  attorney's  fees 


for  which  the  note  provided  cannot  be  made 
a  lien  on  the  land.— A^lemens  v.  Luce,  101  GaL 
432,  35  Pac.  1032;  Sainsevain  v.  Luce,  4  CsL 
Unrep.  496,  35  Pae.  1033;  Chase  v.  High,  35 
Pac.  1035;  Cooper  v.  McCarthy,  36  Pae.  2; 
San  Diego  Sav.  Bank  v.  Lowenstein,  36  Pac 
387;  (1895)  Barnett  v.  Mulkins,  40  Pac.  115. 

A  mortgage  expressly  stating  that  it  is 
given  "as  security  for  the  payment  of"  the 
principal  sum  of  the  note,  "with  interest 
thereon  according  to  the  terms  of  the  note," 
does  not  secure  counsel  fees  provided  by  the 
note  in  case  of  suit  bein^  brought  against 
the  maker. — ^Bafferty  v.  High,  5  Cat  Unrep. 
113,  41  Pac.  489. 

Though  a  mortgage  does  not  secure  attor- 
ney's fees  stipulated  for  in  the  note  secured, 
a  personal  judgment  for^uch  fees  may  he 
rendered  in  the  suit  in  .which  the  mortgV* 
is  foreclosed. — ^Mason  v.  Luce,  116  Gal.  232, 
48  Pae.  72. 

A  mortgage  by  its  terms  given  "for  the 
better  securing  the  payment  of  the  .  .  . 
money  secured  ...  by  note,  and  the  other 
moneys  hereinafter  mentioned,"  authoriies 
the  attorney's  fees  provided  for  to  be  made 
a  Hen  on  the  land  by  judgment  of  foreclosure. 
Sun  Ins.  Co.  v.  Wliite,  123  Gal.  196,  55  Pac 
902. 

Under  a  mortgage  stipulating  that,  on 
foreclosure,  mortgagee  may  include  counsel 
fees,  togeUier  with  all  payments  made  by 
mortgagee  for  certain  purposes,  all  of  whi» 
payments  shall  be  deemed  to  be  secured  by 
the  mortgage,  mortgagee  cannot  have  sn^ 
counsel  fees  indud^  in  the  mortgage  lien, 
since  it  is  not  specified  that  the  mortgage 
shall  secure  them. — ^Klokke  v.  Ebcailler,  124 
Cal.  297,  56  Pac.  1113. 

A  judgment  foreclosing  three  mortgages 
together,  and  ordering  an  attorney's  fee  to 
be  {Mdd  out  of  the  proceeds  of  a  sale,  where 
only  one  of  the  mortgages  provided  a  lien 
for  attorney's  fees,  was  erroneous. — ^Taylor  v. 
EUenberger,  128  Cal.  411,  60  Pac.  1034. 

A  decree  allowing  one  hundred  dollars  as 
a  reasonable  attorney's  fee  in  a  suit  to  fore- 
close a  mortgage  for  five  hundred  dollars  was 
warranted,  where  no  part  of  the  principal 
was  paid,  and  the  mortgage  provided  for  the 

payment  of  "counsel  fees  at  the  rate  of 

per  cent  on  the  amount  found  due." — ^Boae- 
stell  V.  Bowie,  128  Cal.  511,  61  Pae.  78. 

Under  act  of  March  27,  1874  (Stats.  1873- 
74,  p.  707),  authorising  the  court  to  fix  the 
amount  of  attorney's  fees  in  mortgage  fore- 
closure suits,  notwithstanding  any  stipula- 
tion in  the  mortgage,  the  court  cannot  aDow 
a  fee  in  excess  "of  the  amount  stipulated  for 
by  the  mortgagor. — Hotaling  v.  Monteith,  128 
Gal.  556,  61  Pac.  95. 

Where  an  attorney  commences  and  tries  u 
action  to  foreclose  a  mortgage  before  the 
court  which  renders  the  judgment  of  fore- 
elosure,  it  is  competent  for  the  court  to  ix 
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the  amoojit  of  attomeir'g  fees  to  be  allowed 
for  such  services,  without  farther  OTidenee 
of  the  value  thereof. — ^Hotaling  t.  Monteith, 
128  Gal.  556,  61  Pae.  95. 

Where  a  notice  containing  an  agreement 
for  attomey's  fees  is  secured  by  a  mortgage, 
it  is  proper  to  grant  attorney's  fees  on  fore- 
closure.— ^Peachy  v.  Witter,  131  Gal.  316,  63 
Pac.  468. 

The  early  proceedings  of  a  building  asso- 
ciation showed  that  its  attorney,  in  a  suit  to 
foreclose  a  mortgage  providing  for  the  pay- 
ment of  attorney's  fees,  had  been  its  regu* 
larly  salaried  attorney,  as  provided  by  a  by- 
law prescribing  the  duties  of  corporation  at- 
torney,  and  authorizing  the  board  of  direc- 
tors to  fix  his  compensation,  but  there  was 
no  evidence  that  he  occupied  that  position 
when  the  suit  was  brought,  and  it  did  not 
appear  that  he  was  then  paid  a  salary  by 
the  association.  Held,  that  the  allowance  of 
attorney's  fees  was  not  error. — McNamara  v. 
Oakland  Building  etc.  Assn.,  131  Gal.  336,  63 
Pac.  670. 

Where  a  mortgage  foreclosure  suit  is  based 
on  a  mortgage  which  has  been  superseded  by 
a  deed  given  as  security  for  the  debt  by  rea- 
son of  a  mutual  mistaken  idea  that  it  will 
obviate  a  foreclosure,  and  the  mortgage  con- 
tains an  attorney  fee  clause  which  is  not  in 
the  deed,  a  judgment  foreclosing  the  mort- 
gage and  allowins  an  attorney  fee  cannot  be 
sustained,  as  a  decree  allowing  an  attorney 
fee  is  not  anthorised  by  the  deed. — ^Kyle  t. 
HamiltoA,  6  Gal.  Unrep.  893,  68  Pae.  484. 

Where  a  mortgage  provided  for  counsel 
fees  on  foreclosure  at  the  rate  of  seven  per 
cent  on  the  amount  found  due,  and  the  court 
fixed  such  fees  substantially  according  to  the 
agreement,  it  was  immaterial  that  such 
agreement  was  not  incorporated  in  the  note 
which  the  mortgage  secured. — ^Hellier  v.  Bus- 
sell,  186  Gal.  143,  68  Pac.  581. 

Where  the  mortgage  set  forth  in  the  com- 
plaint in  a  foreclosure  creates  an  obligation 
on  the  part  of  the  mortgagor  to  pay  a  reason- 
able counsel  fee  for  its  foreclosure,  it  does 
not  thereby  provide  that  such  counsel  fee 
shall  be  secured  by  the  mortgage,  and  it  is 
error  for  the  court  to  provide  in  its  judg- 
ment that  the  amount  of  the  counsel  fee  i3- 
lowed  to  the  plaintiff  shall  be  a  lien  upon 
the  mortgaged  lands,  and  direct  its  payment 
out  of  the  proceeds  of  their  sale  under  such 
judgment. — Loewenthal  v.  Goonan,  135  Cal. 
381,  384,  87  Am.  St.  Bep.  115,  67  Pac.  324, 
1033. 

The  constitutionality  of  the  statute  permit- 
ting the  court  to  flx  counsel  fees  was  not  in- 
volved, the  power  in  the  mortgage  being 
valid.— Hellier  v.  Bussell,  136  Cal.  143,  68 
Pae.  581. 

The  court  had  power  to  fix  the  fee,  though 
there  was  no  testimony  as  to  what  was  rea- 
sonable.—-Hellier  T.  Bussell,  136  Gal.  143,  68 
Pac.  581. 


The  amount  to  be  aUowed  as  attorney's 
fees  on  the  foreclosure  of  a  mortgage  rests 
peculiarly  in  the  discretion  of  the  court. — 
Patten  v.  Pepper  Hotel  Co.,  153  Cal.  460,  96 
Pac.  296. 

The  extent  of  the  responsibility  which  an 
attorney  assumes  by  reason  of  the  amount  in- 
volved in  the  foreclosure  proceedings  which 
he  is  conducting,  and  his  actual  services 
therein  are  to  be  considered,  for  the  purpose 
of  fixing  the  compensation. — ^Patten  v.  Pep- 
per Hotel  Co.,  153  Cal.  460,  96  Pae.  296. 

In  an  action  to  foreclose  a  mortgage  given 
to  secure  a  note,  which  itself  contains  a  pro- 
vision for  attorney's  fees  in  the  event  that 
suit  is  commenced  to  enforce  its  payment, 
counsel  fees  are  properly  allowed  and  made 
a  lien  on  the  mortgaged  premises.  Such  al- 
lowance, however,  cannot  exceed  the  amount 
stipulated  for  in  the  note. — ^W*orth  v.  Worth, 
155  Cal.  599,  102  Pac.  663. 

Where  the  superior  court  found  that  threa 
hundred  dollars  was  a  reasonable  attorney's 
fee,  but  ffave  judgment  for  three  hundred  and 
fifty  dollars,  it  must  be  presumed  upon  ap- 
peal, in  the  absence  of  any  explanation  of 
the  discrepancy,  that  the  sum  contained  in 
the  judgment  was  regarded  by  the  court  as  a 
reasonable  fee. — Corson  v.  HcBonald,  3  Gal. 
App.  412,  85  Pac.  861. 

Where  a  mortgage  provided  for  the  pay- 
ment for  attorneys'  fees  and  for  a  search  of 
title,  the  amounts  covering  tiiese  matters  are 
properly  included  in  the  decree  of  foreclosure. 
Leahy  v.  Warden,  163  Cal.  178,  124  Pac.  825. 

Where  a  mortgage  sought  to  be  foreclosed 
stipulated  for  attorneys'  fees,  and  the  court 
found  against  each  defense  set  up  in  the  an- 
swer against  tiie  attomev's  fees,  the  court 
properly  allowed  the  stipulated  attorneys' 
fees  upon  such  foreclosure. — ^McCoy  v.  Buck- 
ley, 11  Cal.  App.  241,  104  Pac.  705. 

No  sufiicient  defense  against  attorney's 
fees  is  shown  by  an  answer  pleading  a  deed 
of    trust    from    defendant's    predecessor    to 

Slaintiff,  of  which  a  release  is  daimbd  by 
efendant,  on  condition  of  paying  the  mort- 
gage, which  does  not  allege  payment  of  the 
debt  secured  by  the  deed  of  trust,  nor  show 
that  it  is  not  rightfully  an  existing  encum- 
brance on  the  land. — McCoy  v.  Buckley,  11 
Gal.  App.  241,  104  Pac.  705. 

A  tender  made  in  the  answer  cannot  defeat 
the  right  to  attorneys'  fees,  where  no  money 
was  deposited  in  court  witn  the  tender,  and 
no  averment  of  defendant's  abilitv  to  make 
the  tender  good  was  alleged  in  the  answer, 
and  no  offer  was  made  under  section  997  of 
the  Code  of  Civil  Procedure,  to  allow  judg 
ment  to  be  taken  for  the  amount  due  with 
costs  incurred. — McCoy  v.  Buckley,  11  Gal. 
App.  241,  104  Pac.  705. 

Where  the  complaint  for  foreclosure  of  a 
mortgage  sets  up  a  deed  absolute  in  form  in- 
tended as  a  mortgage  to  secure  promissory 
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notes  described,  and  nothing  appears  in  the 
deed  or  notes  as  to  attomeT^s  fees,  and  no 
agreement  between  the  parties  is  alleged  that 
attorney's  fees  should  be  allowed  to  the  mort- 
gagee on  foreclosure,  it  was  error  for  the 
court  to  allow  an  attorney's  fee  to  the  plain- 
tiff, and  make  the  same  a  charge  on  the  mort- 
gaged property. — John  Brickell  Co.  y.  Sutro, 
II  Cal.  App.  460,  105  Pac.  948,  949. 

Where  the  original  complaint  merely 
averred  that  the  sum  claimed  is  a  reasonable 
attorney's  fee  in  this  action  for  services  of 
plaintiff's  attorney  therein,  and  ^uch  aver- 
ment was  stricken  out  on  motion,  nothing  ap- 
pears in  the  complaint,  as  amended,  sufficient 
to  support  the  judgment  for  attorney's  fee. — 
John  Brickell  Co.  v.  Sutro,  11  Cal.  App.  460, 
105  Pac.  948,  949. 

The  court  properly  allowed  an  attorney's 
fee  upon  the  foreclosure  of  the  mortgage, 
where  copies  of  the  notes  and  mortgage  were 
attached  as  exhibits  to  the  complaint  and 
were  made  part  thereof,  and  the  notes  there- 
by secured  contained  a  provision  that  in  case 
of  suit,  the  maker  thereof  would  pay  a  rea- 
sonable attorney's  fee. — ^National  Bank  of 
Cal.  V.  Mulford,  17  Cal.  App.  551,  120  Pac. 
446. 

In  an  action  to  foreclose  a  mortgage  the 
court  has  the  right  to  determine,  even  if  no 
evidenee  has  been  adduced  on  the  subject, 
that  the  attorney  fee  provided  in  the  mort- 
gage is  reasonable. — ^Berkeley  Bank  of  Sav- 
ings &  Trust  Co.  T.  Miller,  23  CaL  App.  315, 
137  Pac.  1101. 

§  S26.    Bzpenaas  of  foreclosure  and  sale. 

Provision  for  counsel  fees  authorises  court 
to  include  them  in  its  decree  as  part  of  the 
obligation  secured  by  the  mortgage. — O'Neal 
T.  Hart,  116  Cal.  69,  70,  47  Pae.  926. 

Costs  on  foreclosure  are  in  discretion  of 
court.— Irvine  v.  Perxy,  119  Cal.  852|  356,  51 
Pae.  544. 


O.    OPERATION  AND  EFFECT. 

§827.    In  goneral. 

Mortgage  is  not  foreclosed  until  mortga- 
gor's right  to  redeem  is  cut  off. — Goldtree  v. 
McAlister,  86  Cal.  98,  105,  24  Pac.  801. 

§828.    Batisfaetioa  of  dabt. 

Where  a  mortgagee  of  property,  mortgaged 
by  one  of  two  tenants  in  common,  who  have 
subsequently  conveyed  one-third  of  the  prop- 
erty to  yet  another  party,  obtains  a  decree 
for  foreclosure  without  making  such  vendee 
a  party,  and  purchases  at  the  sale  for  the 
amount  of  his  debt  and  costs,  under  the  mis- 
taken supposition  that  by  such  purchase  he 
is  acquiring  such  vendee's  interest  in  the 
property,  the  mortgage  debt  is  thereby  dis- 
charged, and  such  vendee's  interest  is  re- 
leased from  the  Hen  thereof. — Gtoodenow  v. 
Ewer,  16  Cal.  461,  76  Am.  Dee.  540. 


Wliere  several  notes  secured  by  one  mort- 
gage are  assigned  to  different  parties,  the 
assignee  of  one  note  having  the  first  right 
to  the  benefit  of  the  mortgage  security  fore- 
closes when  the  debt  falls  due,  and  obtaisB 
a  decree  under  which  all  the  mortgaged  prop* 
erty  is  sold,  such  foreclosure  and  ude  oper- 
ates as  an  extinguishment  of  the  mortgage. 
Grattan  v.  Wiggins,  23  Cal.  16. 

Satisfaction  of  decree  of  sale  under  fore- 
closure is  a  satisfaction  of  person^  judg- 
ment against  mortgagor. — ^Englund  v.  Lewis, 
25  CaL  337,  338. 

While  the  rights  of  the  junior  mortgagee 
are  not  prejudiced  by  the  foreclosure  of  the 
first  mortgage,  the  purchaser  of  the  foreclos- 
ure sale  succeeds,  not  onlv  to  the  legal  estate 
of  the  mortgagor,  but  also  to  the  rights  of 
the  first  mortgagee  as  against  the  junior, 
mortgage;  and,  for  the  purpose  of  protecting 
the  purchaser  against  the  Hen  of  the  second 
mortgage,  except  subject  to  the  lien  of  the 
first,  a  court  of  equity  will  treat  the  debt 
secured  by  the  first  mortgage  as  still  subsist- 
ing and  unsatisfied.—- Carpentier  v.  Brenham^ 
40  Cal.  221. 

In  absence  of  proof  that  property  decreed 
to  be  sold  on  foreclosure  was  ever  sold,  it 
may  be  conclusively  presumed  after  twenty- 
seven  years  that  mortgage  debt  was  paid  and 
property  was  never  sold. — Gage  v.  Downey, 
79  Cal.  140,  145,  21  Pac.  527,  855. 

Though  a  sale  under  foreclosure  does  not 
extinguish  the  mortgagor's  equity  of  redemp- 
tion, until  the  expiration  of  the  statutory 
?eriod  for  redemption,  yet  it  does  pass  a  de- 
easible  title,  which  may  become  absolute, 
and  it  operates  to  extinguish  the  mortgage 
debt  if  the  purchase  is  made  for  the  amount 
thereof.  Redemption  is  not  made  by  paying 
the  extinguished  debt,  but  by  paying  the 
purchase  price,  with  statutorv  percentage  and 
costs.  The  case  of  National  Bank  ▼.  Union 
Ins.  Co.,  88  Cal.  497,  22  Am.  St.  Bep.  324,  20 
Pac.  509,  limited  so  far  as  inconsistent  with 
later  cases,  and  with  the  opinion  in  this  ease. 
Beynolds  v.  London  etc.  Ins.  Co.,  128  Cal.  16, 
79  Am.  St.  Bep.  17,  60  Pac.  467. 

§  829.    8atl8f  action  of  Uta  and  bar  of  mibaa- 
^neot  f  oiTecloms. 

Where,  through  mistake  in  abstracter,  all 
persons  interested  were  not  made  parties, 
new  action  of  foreclosure  may  b«  brought 
against  omitted  party. — Brackett  v.  Banegas, 
116  Cal.  278,  284,  285,  58  Am.  St.  Bep.  164, 
48  Pac.  90. 

Docketing  of  foreclosure  decree  creates  no 
lien  on  property  of  judgment  debtor. — Car- 
penter V.  Lewis,  119  CaL  18,  22,  50  Pae.  925. 

A  junior  mortgagee,  made  a  party  defend- 
ant in  foreclosure,  filed  a  cross-complaint, 
setting  forth  his  mortgage,  and  asking  to 
have  it  foreclosed;  and  a  decree  was  ren- 
dered foreclosing  the  senior  mortgage,  with 
out  any  action  being  taken  on  the  erosa-eom- 
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plaint,  which  was  treated  as  an  anawer,  but 
containing  a  stipulation  that  any  surplus 
after  satisfying  the  decree  should  be  applied 
to  the  junior  claim.  Held  not  an  action  to 
foreclose,  so  as  to  prevent  him  from  there^ 
after  bringing  such  an  action,  where  other 
lands  are  included  in  his  mortgage,  within 
Code  of  Civil  Procedure,  section  726,  orovid- 
ing  that  there  can  be  but  one  action  for  the 
recovery  of  any  debt  secured  by  a  mortgage. 
Pauly  V.  Rogers,  121  Ca).  294,  53  Pac.  808. 

Lien  of  mortgage,  eifect  on  of  sale  under 
the  mortgage.    38  An.  Dee.  569. 

§880.    Title  to  mopei'ty  mortga^red  in  g«ii- 
eno. 

A  proceeding  in  foreclosure  instituted 
against  a  mortgagor  alone  cannot  overreach 
or  affect  the  title  of  a  vendee  of  the  mort- 
gagor, vesting  intermediate  the  delivery  of 
the  mortgage  and  the  commencement  of  the 
action  to  foreclose  it. — HafEley  v.  Maier,  13 
CaL  13;  Bludworth  v.  Lake,  83  CaL  255,  865; 
Davenport  v.  Turpiii,  43  Cal.  597. 

It  is  only  when  the  owner  of  the  estate-- 
whether  such  owner  be  the  mortgagor  or  his 
grantee — has  had  his  day  in  court,  that  a 
valid  decree  can  pass  for  its  sale.  Under 
such  decree  the  purchaser  takes  the  title 
which  the  mortgagor  possessed,  whatever  it 
may  have  been,  at  the  execution  of  the  mort- 
gage.— Goodenow  v.  Ewer,  16  Cal.  461,  76 
Am.  Dec.  540. 

The  purchaser  of  the  mortgaged  premises 
at  a  sale  on  foreclosure  acquires  no  title  as 
against  a  grantee  of  the  mortgagor  who  claims 
under  a  deed  executed  before  the  suit  for 
foreclosure  was  commenced,  and  recorded  be- 
fore said  sale,  unless  such  grantee  was  made 
a  party  to  the  foreclosure  suit. — Carpentier  v. 
Williamson,  25  CaL  154. 

The  title  of  a  party  acquired  by  a  sheriiTB 
deed,  executed  under  a  sheriff's  sale  made  on 
an  order  of  sale  issued  on  a  decree  foreclos- 
ing a  mortgage,  relates  back  to  the  date  of  the 
mortgage. — Horn  v.  Jones,  28  Cal.  194. 

Deed  under  foreclosure  relates  to  commence 
ment  of  suit  as  against  a  title  of  vendee  of 
mortgagor  not  pleaded. — ^Hutchings  v.  Ebeler, 
46  Cal.  557. 

A  decree  enforcing  the  lien  of  a  mortgage, 
which  directs  the  mortgaged  premises  to  be 
sold,  and  bars  defendants  of  the  right  of  re- 
demption of,  or  claim  to,  the  mortgaged  prem- 
ises, so  far  as  the  title  was  vested  in  the  mort- 
gagor at  the  date  of  tibe  mortgage,  affects  only 
the  title  which  the  mortgagor  held,  and  does 
not  direct  the  sale  of,  or  affeet,  the  title  which 
a  purchaser  from  the  mortgagor,  who  was  a 
party  defendant,  acquired,  after  his  purchase 
from  the  mortgagor,  from  one  who  held  ad- 
versely to  the  mortgagor. — ^Kreichbaum  v. 
Melton,  49  Gal.  50,  51. 

Mortgaged  cannot  rely  upon  homestead 
patent  as  a  defense  against  purchaser  at  fore- 
closure sale. — Orr  v.  Stewart,  67  CaL  275.  7 
Pae.  693. 


Where  realty  is  conveyed  under  a  power  of 
attorney  to  sell  and  convey,  without  any  con- 
sideration given  or  agreed  to  be  given,  and  a 
mortgage  is  executed  thereon  by  the  grantee, 
and  the  owner  of  the  realty  is  not  made  a 
party  to  foreclose  by  the  grantee's  mortgagee, 
the  purchaser  at  such  foreclosure  with  notice 
cannot  maintain  an  action  against  such  owner 
to  quiet  title.— Randall  v.  Duff,  79  CaL  115,  3 
L.  B.  A.  754,  19  Pae.  532,  21  Pae.  610. 

Sale  under  foreclosure  decree  carries  any 
after-acquired  title  of  mortgagor. — ^Trope  v. 
Kerns,  83  Cal.  553,  557,  23  Pae.  691. 

A  sheriff's  deed  executed  to  the  purchaser 
at  a  sale  under  a  judgment  foreclosing  a  mort- 
gage vests  the  purchaser  with  all  the  title  to 
the  land  that  the  mortgagors  had  at  the  date 
of  the  mortgage,  or  which  they  had  subse- 
quently acquired  therein. — ^Bobinson  v.  Thorn- 
ton, 102  CaL  675,  34  Pac.  120. 

A  mortgagee  who  obtains  a  sheriff's  deed 
under  foreclosure  succeeds  to  all  the  riffhts  of 
the  mortgagor,  whether  existing  at  the  tune  the 
mortgage  was  executed  or  subsequently  ac- 
quired, and  may  maintain  ejectment  against 
the  mortgagor.— Bobrecht  v.  Beid,  114  Cal. 
356,  46  Pac.  101. 

Pending  divorce,  a  receiver  of  the  hus- 
band's property  was  appointed,  and  thereafter 
the  court  allowed  him  to  mortgage  certain 
realty,  and,  under  a  similar  order,  he  executed 
a  mortgage  on  other  realty.  The  prior  mort- 
gage was  foreclosed,  making  the  receiver  and 
the  subsequent  mortgagee  parties.  The  lat- 
ter by  cross-complaint  prayed  foreclosure  of 
his  mortage,  and  the  receiver  asked  that  the 
wife's  rights  be  protected.  The  mortgagee 
were  foreclosed,  and  an  assignee  of  the  prior 
mortgagee  became  the  purchaser.  Subse- 
quently in  the  divorce  suit  the  receiver  was 
directed  to  sell  the  husband's  realty,  includ- 
ing that  mortgaged,  and  the  wife  became  the 
purchaser,  and  brought  action  to  quiet  title 
against  the  subsequent  mortgagee,  who  had 
redeemed  the  land  from  the  prior  foreclosure 
sale.  Held,  that  the  interest  acquired  by  the 
wife  at  such  sale  was  taken  by  her  subject 
to  the  mortgage  and  to  the  sale  under  the 
judgment  for  its  foreclosure,  and,  without 
redemption  by  her  as  successor  in  interest  of 
the  mortgapror,  her  interest  was  foreclosed 
by  the  sheriff's  deed  to  the  purchaaer.  Judg- 
ment, 6  Cal.  Unrep.  641,  63  Pac.  1075,  re- 
versed.— White  V.  Costigan,  134  Cal.  33.  66 
Pac.  78. 

Notwithstanding  the  provisions  of  Code  of 
Civil  Procedure,  section  700,  that  the  pur- 
chaser of  real  property  of  foreclosure  sale  ac- 
quires all  the  rights,  title,  and  interest  of 
the  mortgagor,  such  purchaser  takes  his  title 
subject  te  the  laws  in  force  at  the  time  of 
the  sale.— Leet  v.  Armbruster,  143  CaL  663.  77 
Pae.  653. 

§881.    TtnaoM  oondndad  in  general. 

A  judgment  of  foreelosure,  as  against  the 
mortgagor's  wif e,  who  was  defeetively  served 


6478 


MOBTGAGES,  X,  O,  i  381. 


and  who  had  not  joined  in  the  execution  of  the 
mortgage,  the  pnreha«er  at  foreclosure  Bale 
having  notice  of  such  facte,  ia  invalid,  on  a 
bill  by  her  directly  impeaching  anch  judgment. 
McMillan  t.  Beynolde,  11  GaL  372. 

In  an  action  of  foreeloeore  of  mortgage, 
when  there  are  several  sabsequent  encum- 
brancers, who  have  been  duly  served  with  pro- 
cess and  suffered  default,  and  one  who  was 
not  served,  and  when  it  appears  that  the  prop- 
erty hflia  been  sold  under  the  decree  for  a  sum 
less  than  the  amount  due  upon  the  mortgage, 
and  no  question  as  to  the  regularity  or  fair- 
ness of  the  sale  is  made,  the  defendants  so 
served  are  not  in  the  position  to  complain  that 
their  codefendant  was  not  properly  served. — 
Montgomery  v.  Tutt,  11  Cal.  307. 

A  mortgage  is  a  mere  aecnrity  for  a  debt, 
and  does  not  pass  the  fee,  nor  give  a  right 
of  entry.  Hence,  if  land  mortgaged  is  sold, 
the  vendee  of  the  mortgagor  cannot  be  ousted 
from 'possession  by  a  purchaser  under  the  de- 
cree of  foreclosure  and  sale,  unless  such  vendee 
was  made  a  party  to  the  foreclosure  suit. — 
Haffley  v.  Maier,  13  CaL  13. 

A  mortgaged  to  B.,  then  to  C,  then  sold  to 
D.,  reciting  the  two  mortgages.  On  a  fore- 
closure sale  by  B.,  D.  bought,  entered,  and  took 
a  deed  from  the  sheriff.  Then  O.  foreclosed 
and  bought,  and  brought  ^eetment  against  D., 
claiming  that  the  recital  in  the  deed  made  the 
title  in  D.'s  hands  subject  to  his  mortgage,  and 
consequently  to  a  foreclosure  sale  thereon. 
Held,  that  D.  had  a  perfect  legal  title  against 
C— Brown  v.  Winter,  14  CW.  31. 

A  and  B  mortgaged  their  common  land  to 
G.  Afterward  A  mortgaged  his  undivided 
interest  to  D.  G  had  a  decree  of  foreclosure 
and  sale  thereon  in  a  suit  to  which  D  was  not 
a  party.  Held,  that  the  foreclosure  was  com- 
plete as  to  B's  undivided  interest. — Kirkham 
V.  Dupont,  14  CaL  559. 

The  owners  of  property  mortgaged  it  to  H., 
and  subsequently  made  a  second  mortgage  to 
plaintiff.  One  of  the  owners  conveyed  his 
interest  to  V.,  the  deed  declaring  the  interest 
to  be  sold  subject  to  the  two  mortgages;  and 
later  such  purchaser  sold  to  defendant,  his 
deed  containing  the  same  recitals  as  the  last. 
The  first  mortgage  was  foreclosed,  and  defend- 
ant became  the  purchaser  and  obtained  posses- 
sion, and  subsequently  the  s^ond  mortgage 
was  foreclosed  and  plaintiff  became  a  pur- 
chaser obtaining  a  deed.  Held,  that  assuining 
that  by  the  recital  defendant  became  bound 
to  pay  plaintiff's  mortgage,  plaintiff's  claim  to 
the  land,  relying  on  such  recitals  and  facts, 
was  in  equity,  and  not  on  his  mortgage,  which 
was  cut  off  by  the  foreclosure  of  the  prior 
mortgage. — Brown  v.  Winter,  14  GaL  31. 

Plaintiff  must  aeek  relief  from  the  conse- 
quences of  the  invalidity  of  the  decree  by  pro- 
ceedings in  the  foreclosure  suit.  By  his  act 
of  purchase  he  has  submitted  himself  to  the 
jurisdiction  of  the  court  in  that  suit,  as  to  all 
matters  connected  with  the  sale,  and  is  en- 
titled to  apply  for  such  relief  as  the  facts  of 


the  case  may  justify. — ^Boggi  t.  Fowler,  16 
GaL  559,  76  Am.  Dee.  561. 

A  decree  foreclosing  a  mortgage  cuts  off  aU 
right  of  such  subsequent  purchasers  or  encum- 
brancers as  are  made  parties  to  the  foreclosure 
action.— Shores  v.  Scott  River  Go.,  21  GkL  135. 

Mortgagor,  after  execution  sale  and  deed  of 
mortgaged  premises,  cannot  confer  a  right  of 
possession  upon  mortgagee. — Kidd  v.  Teeple,  22 
GaL  255. 

After  sale  of  mortgaged  premises  on  execu- 
tion against  mortgagor,  and  a  delivery  of  the 
sheriff's  deed  to  the  purchaser,  the  mortgagee 
can  acquire  no  right  of  entry  by  a  permission 
from  the  mortgagor  who  has  remained  in  pos- 
session.— Kidd  V.  Teeple,  22  Gal.  255. 

One  who  purchases  land  pending  an  action 
to  foreclose  a  mortgage  on  it,  or  after  final 
judgment,  with  notice  of  the  pending  action 
or  of  the  judgment,  is  bound  by  the  judgment 
If  no  notice  of  lis  pendens  has  been  filed,  and 
he  purchases  without  notice,  after  the  entry  of 
default,  but  before  final  judgment,  he  is  not 
bound  by  the  judgment,  even  if  a  final  judg- 
ment gives  constructive  notice  to  parties  deal- 
ing with  the  subject  matter. — ^Abadie  v.  Lobero, 
86  GaL  390. 

The  grantee  of  the  mortgagor,  who  takes  his 
conveyance  after  a  lis  pendens  has  been  filed 
in  a  foreclosure  suit,  or  who  buys  before  the 
suit  is  commenced,  but  does  not  record  his 
deed  until  after  the  suit  is  commenced,  is 
bound  by  the  judgment  of  foreclosure,  al- 
though not  made  a  party  to  the  action.—- 
Daniels  v.  Henderson,  49  Gal.  242. 

Title  acquired  by  heirs  of  mortgagor  under 
mortgaged  certificates  of  purchaser  is  bound 
by  foreclosure  sale,  subject  to  reimbursement 
for  expenditures. — Henderson  v.  Grammar,  53 
Gal.  649. 

When  lis  pendens  is  filed  in  foreclosure,  pur> 
chaser  from  assi^ee  in  bankruptcy  of  mort- 
gagor, pendente  hte,  is  bound  by  the  decree. — 
Amador  G.  &  M.  Go.  v.  Mitchell,  59  CaL  168, 
169. 

A  judgment  in  an  action  to  f  oredoae  a  mort- 
gage lien  upon  land  binds  all  the  estate  in  the 
Und  which  was  held  by  the  parties  defendant 
to  the  action  at  the  commencement  of  the  ac- 
tion, or  which  they,  or  any  of  them,  may  sell 
to  a  third  person  pendente  lite  with  notice  of 
the  action;  and  purchasers  pendente  lite  are 
estopped  from  questioning  it,  unless  it  was 
taken  against  them  by  the  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect  of  any  of 
the  defendants,  to  whose  interest  in  the  mort- 
^ged  premises  they  have  succeeded,  or  unless 
it  was  taken  by  collusion  or  fraud. — Amador 
Canal  etc.  Co.  t.  Mitchell,  59  Gal.  168. 

Where  a  vendee  in  possession  mortgages  ths 
land  after  a  breach  of  the  contiaA  givmg  the 
vendor  the  right  to  sell  the  lanoT  at  auction, 
and  the  vendor  thereafter  seUs  the  land  at 
private  sale,  the  purchaser  at  such  second  sale 
18  not  cut  off  by  the  foreclosure  of  tha  aort- 
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gaffe.— Houghton  t.  Allen,  75  OaL  102,  16  Pae. 

Purchaser  at  ezeeution  sale,  pending  fore- 
elosure  of  mortgage  given  prior  to  judgment 
under  which  sale  is  made,  with  notice  of  pend- 
ency of  foreclosure  suit,  is  bound  by  foreclos- 
ure decree  though  not  made  a  party. — Wise  ▼. 
OriiBth,  78  Oal.  152,  153,  20  Fae.  675. 

Defendants,  first  mortgagees,  brought  action 
to  foreclose,  and  made  plaintiff  a  second 
mortgagee,  a  party  defendant.  Pending  suit, 
plaintiff  bought  the  mortgagor's  interest. 
After  judgment,  but  before  sale,  a  receiver 
was  appointed,  who  collected  th0  rents  and 
profits  until  the  sheriff's  deed  was  given,  de- 
fendants having  purchased  at  the  Mile,  when 
an  account  was  had,  and  by  order  of  court 
the  rent  collected  was  applieid  in  payment  of 
a  deficiency  from  proceeds  of  the  sale.  De- 
fendants took  possession  and  collected  the 
rents  pending  an  appeal  from  th0  judgment, 
which  resulted  in  reversal.  A  new  trial  was. 
had,  a  similar  judgment  rendered,  and  de- 
fendant i  again  bought  at  sheriff's  sale.  On 
accounting  before  the  court  on  th0  second 
trial,  defendants  had  their  mortgage  debt 
credited  by  the  amount  received  from  the  re- 
ceiver, and  by  the  amount  of  all  the  rents  they 
had  collected.  Held,  that  plaintiff  could  not 
sue  them  to  recover  rents  so  collected  on  the 
ground  that  he  was  the  owner  during  the  time 
defendants  eollected  them.  Having  been  a 
party  to  the  foreclosure  proceedings,  and  hav- 
ing acquiesced  in  the  accounting,  he  is  bound 
by  the  judgment  therein. — ^Wise  v.  Walker,  81 
Cal.  11,  20  Pac.  81,  22  Fac.  293. 

The  personal  representatives  of  a  deceased 
mortgagor  are  not  necessary  parties  to  a 
foreclosure  suit,  where  the  mortgaged  premises 
have  been  conveyed  to  third  parties,  and  all 
recourse  against  the  property  of  the  estate, 
except  the  mortgaged  premises  is  waived;  and 
a  judgment  of  foreclosure  in  such  a  suit  it 
valid  as  against  the  subsequent  grantees.— 
Gutseit  V.  Pennie,  98  Cal.  327,  33  Pac.  199. 

Bights  finally  determined  by  decree  in  ac- 
tion to  enforce  trust  against  mortgagor  can- 
not be  relitigated  in  such  suit  to  quiet  title; 
but  as  to  all  rights  involved  in  that  action,  the 
purchaser  is  the  successor  of  the  mortgagor 
with  notice  of  lis  pendens,  and  a  judgment  that 
binds  his  grantor  is  equally  binding  upon  him. 
Bandall  v.  Duff,  101  Cal.  82,  35  Fat.  440. 

A  purchaser  at  a  sale  under  foreclosure  of 
mortgages,  though  neither  he  nor  the  mort- 
gagee was  a  party  to  an  action  brought  after 
the  date  of  the  mortgages,  to  enforce  a  trust 
against  the  mortgagor,  in  which  a  notice  of  lis 
pendens  was  filed  prior  to  the  sale  under  the 
foreclosure  decree,  is  concluded  by  the  decree 
in  the  action  to  enforce  the  trust,  as  to  the 
ownership  of  the  right  of  redemption,  and  of 
the  surplus  proceeds  of  the  sale. — ^Bandall  v. 
Duff,  101  Cal.  82,  35  Pac.  440. 

So  far  as  relates  to  the  possession  of  the 
property  by  such  purchaser,  he  stands  in  the 
dioes  of  the  mortgagor,  and  is  accountable  to 


the  parties  who  enforced  the  trust  against  him, 
for  the  rents  and  profits,  to  the  same  extent 
that  the  mortgagor  would  have  been,  and  mav 
be  charged  for  rents  that  he  might  have  real- 
ized by  proper  management  of  the  property 
after  it  came  into  his  possession. — ^Bandall  v. 
Duff,  101  CaL  82,  35  Pac.  440. 

Though  it  is  a  general  rule  that  where  the 
plaintiff  in  an  action  of  ejectment  relies  upon 
a  paper  title,  the  defendant  may  show  the 
true  title  and  right  of  possession  to  be  out- 
standing in  a  third  person;  yet  where  the  de- 
fendants are  a  husband  and  wife,  who  remained 
in  possession  of  the  property  in  controversy 
claiming  it  as  a  homest^d  for  nearly  seven 
years  after  bankruptcy  proceedings  were  insti- 
tuted by  the  husband,  and  the  assignee  in 
bankruptcy,  recognizing  this  claim,  then  made 
a  void  deed  to  the  husband,  the  husband  and 
wife  cannot,  as  against  their  mortgagee  of  the 
homestead,  who  had  purchased  the  property 
under  foreclosure,  set  up  an  outstanding  title 
in  the  assignee  in  bankruptcy  to  defeat  an 
action  of  ejectment  by  him. — ^Bobrecht  v.  Beid, 
114  Cal.  356,  46  Pac.  101. 

Code  of  Civil  Procedure,  section  726,  pro- 
viding that  no  person  having  an  unrecorded 
lien  on  mortgaged  property  need  be  made  a 
party  to  proceedings  to  foreclose  the  mort- 
gage, and  that  the  judgment  rendered  therein 
is  conclusive  against  him,  refers  only  to  those 
holding  from  the  mortgagor,  and  not  to  a  pur- 
chaser at  a  sale  under  a  street  assessment! — 
Wilson  V.  CaHfornia  Bank,  121  OaL  630,  64 
Pac.  119. 

Where  the  mortga^  so  acknowledged  was 
executed  by  the  husband,  upon  property  not 
claimed  as  a  homestead  prior  to  the  foreclos- 
ure suit,  in  which  suit  a  proper  notice  of  lis 
pendens  was  filed,  the  wife,  though  not  made 
a  party  to  the  suit,  was  bound  by  such  notice, 
and  by  the  judgment  of  foreclosure,  as  against 
a  declaration  of  homestead  filed  by  her  upon 
the  premises  pending  the  suit  before  judgment, 
which  was  not  set  up  in  the  action.  She  is  e9- 
topped  by  the  judgment  to  question  the  valid- 
ity of  the  mortgage,  or  of  the  foreclosure 
thereof;  and  she  and  her  husband  cannot  main- 
tain an  injunction  suit  to  enjoin  a  sale  of  the 
homestead  premises  under  the  decree  of 
foreclosure. — McNamara  v.  Oakland  Building 
etc.  Assn.,  132  Cal.  247,  64  Fac.  277. 

A  grantee  of  the  mortgagor  whose  deed  was 
recorded  before  the  commencement  of  a  suit 
to  foreclose  the  mortga^  was  a  necessary 
party  to  the  action,  and  his  title  is  not  affected 
by  the  foreclosure;  but  the  mortgage  continues 
as  to  him  as  if  there  had  been  no  foreclosure. 
Bums  V.  Hiatt,  149  Cal.  617,  117  Am.  St.  Bep, 
157,  87  Pac.  196. 

A  decree  in  foreclosure  stipulated  to  be  suffi- 
cient in  form  and  substance,  held  binding  on 
a  party  served  bv  publication,  and  a  sale  there- 
under passed  his  interest  in  the  property.— 
Boyer  v.  Pacific  Mut.  Life  Ins.  Co.,  1  Cal.  App. 
54,  81  Pae.  671. 

The  mortgagor,  having  been  made  a  party  to 
the  foreclosure  suit  and  made  default,  his  title 
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is  bound  by  the  decree,  and  passed  to  the  pnx- 
ehaser  under  the  foreeloeure  sale,  and  his  suc- 
cessor.— Baumgarten  t.  Mitehell,  10  CaL  App. 
48,  101  Pac.  43. 

In  an  action  to  foreclose  a  mortgage,  where 
a  son  of  the  mortgagor  to  whom  he  had  deeded 
a  half  interest  simsequent  to  the  mortgage  as 
security  for  a  loan  was  made  a  party  defend- 
ant, and  failed  to  assert  his  trust  lien,  but 
made  de&ult,  he  is  estopped  to  assert  such 
lien  as  against  the  purchaser  under  the  fore- 
closure sale  and  Ins  successor  in  interest. — 
Baumgarten  ▼.  Mitehell,  10  OsL  App.  48,  101 
Pae.  43. 

§  892.    MattexB  oondiided  In  general. 

Though  a  decree  does  apt  bind  subsequent 
encumbrancers  who  are  not  parties,  it  is  still 
good  and  binding  on  the  parties  to  the  suit, 
especially  where  it  appears  that  from  the  sale, 
fairly  conducted,  not  enough  has  been  realized 
to  pay  the  fiist  mortgage. — Montgomery  t. 
Tutt,  11  CkL  307. 

Foreclosure  of  mortgage  against  a  corpora* 
tion  is  conclusive  that  it  was  a  corporate  act. — 
Horn  ▼.  Jones,  28  CaL  194,  195. 

In  a  foreclosure  suit,  if  the  creditors,  the 
debtor,  and  the  title  to  the  mortgaged  prem- 
ises are  before  the  court,  the  omission  of  other 
holders  of  distinct  liens,  who  might  have  been 
made  parties,  while  it  may  make  the  foreclos- 
ure incomplete  as  to  them,  will  not  render  it 
insufficient  in  other  respects. — Hayward  ▼. 
Stearns,  39  Cal.  58. 

Subsequent  homestead  claim  by  vendee  of 
mortgagor  not  pleaded  as  a  defense  to  fore- 
closure is  not  bound  by  decree. — Hutehings  v. 
Ebeler,  46  Gal.  557,  559. 

Where  a  mortgagee,  who  has  no  knowledge 
that  a  declaration  of  homestead  has  been  made 
by  the  mortgagor  on  the  mortgaged  premises, 
forecloses  without  making  the  mortgagor's  wife 
a  party,  and  the  foreclosure  is  therefore  void, 
the  mistake  is  one  of  fact,  authorizing  a  second 
action  to  foreclose. — Brackett  v.  Banegas,  116 
Cal.  278,  58  Am.  St.  Bep.  164,  48  Fac.  90. 

Unexecuted  decree  of  foreclosure  imparts  no 
notice  to  those  dealing  with  plaintiff  in  the 
action  as  to  nature  and  extent  of  his  interest 
in  the  land. — Carpenter  v.  Lewis,  119  Gal.  18, 
22,  50  Pac.  925. 

A  judgment  for  plaintiff  in  a  foreclosure 
suit  is  conclusive  as  against  a  collateral  attack 
on  the  ground  that  the  action  was  prematurely 
'brought. — Johnson  t.  Beed,  125  Cal.  74,  57 
Pac.  680. 

A  decree  in  foreclosure  taken  by  default,  and 
a  sale  thereunder,  where  actual  service  was 
made  on  defendants,  and  the  record  shows  on 
its  face  that  it  was  by  one  having  authority, 
were  not  invalid  because  the  summons  was 
in  fact  served  by  one  without  the  authority, 
until  reversed  or  set  aside. — Bank  of  Orland 
V.  Dodson,  127  Gal.  208,  78  Am.  St  Bep.  42, 
59  Pac.  584. 


After  the  plaintiff  has  obtained  title  under  a 
valid  foreclosure  of  a  mortgage,  and  the  judg- 
ment has  been  fully  satisfied  and  the  deficiency 
judgment  paid,  and  the  time  for  appeal  there- 
from has  expired,  there  is  no  authority  for  the 
issuance  and  service  of  an  alias  summons  in 
the  cause,  and  the  court  has  no  jurisdiction  to 
proceed  with  the  trial  thereof.  Ah  the  pro- 
ceedings had  under  such  iJias  summoiia  are 
void,  and  any  judgment  rendered  thereunder 
will  be  reversed  upon  appeal,  and  the  proeeed- 
ings  dismissed. — ^Bank  of  Orland  v.  Dodson, 
127  Cal.  208,  78  Am*  St.  Bep.  42,  59  Pac  584. 

Where  the  court  has  jurisdicti<»  of  the  sub- 
ject matter  and  the  parties  in  foredosue,  the 
validity  of  the  judgment  cannot  be  impeached 
in  ejectment.— Hansen  v.  Wagner,  133  CkL  69, 
65  Pac  142. 

Decree  of  foreclosure  by  court  having  juris- 
diction of  the  subject  matter  and  of  the  par- 
ties, even  if  erroneous,  cannot  be  collaterally 
impeached  in  an  action  of  ejectment  brought 
by  the  purchaser,  who  obtained  title  there- 
under, against  the  successor  in  interest  of  the 
mortgagor.— Hansen  v.  Wagner,  133  CaL  69, 
65  Pac.  142. 

Matters  necessarily  adjudicated  by  a  de- 
cree of  mortgage  foreclosure  cannot  be  ques- 
tioned, in  ejectment  for  the  mortgaged  prem- 
ises by  the  purchaseit  at  mortgage  sale,  by  the 
grantee  of  an  unrecorded  deed,  the  decree,  by 
provision  of  Code  of  Civil  Procedure,  section 
726,  being  as  conclusive  against  him  as  though 
he  had  been  a  party  to  the  foreclosure  action. 
Hager  v.  Astorg,  145  Cal.  548,  104  Am.  St. 
Bep.  68,  79  Pac.  68. 

Where  the  prioritv  of  the  lien  held  by  the 
estate  was  adjudged  in  an  action  brought  to 
foreclose  a  subsequent  mortgage  upon  the 
widow's  interest,  the  decree  is  res  adjudicata, 
as  to  the  paramount  validity  of  tiie  prior 
mortgage  thereon  held  by  the  estate,  and  the 
holder  of  the  subsequent  lien  is  estopped  to 
deny  it  upon  distribution  of  the  proceeds  of 
sale.— Angle's  Estate,  148  Cal.  102,  82  Pac 
668. 

The  foreclosure  of  a  mortgage  without 
bringing  in  a  purchaser  does  not  diveat  the 
lien  as  to  such  purchaser's  interest. — Bums 
V.  Hiatt,  149  Cal.  617,  117  Am.  St.  Bep.  157, 
87  Pac.  196. 

Defendante  failing  to  deny  in  their  answer 
allegations  as  to  their  claim  and  interests, 
such  admission,  where  the  defendant  does  not 
present  any  .prior  claim  by  cross-complaint  or 
otherwise,  is  that  the  foreclosure  judgment 
and  sale  will  bar  all  liens,  rights,  and  inter- 
ests acquired  from  the  mortgagor  after  the 
execution  of  the  mortgage,  but  will  not  bar 
rights  or  claims  prior  and  superior  to  the 
mortgage. — ^Wardlow  T.  Middleton,  156  CaL 
585,  105  Pac.  738. 

§333,    Bigbts  and  rinedlee  of  pxtor  enomii- 
brancera. 

As  against  a  purchaser  at  a  foredooure 
sale  cognizant  of  the  facts,  and  la  favor  of  a 
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married  woman,  and  on  a  showing  of  a  yalid 
defense  to  the  action,  a  judp^ment  obtained 
under  the  circumstances  of  this  case  was  held 
invalid  on  a  biU  filed  by  her  in  equity  di- 
rectly impeaching  it. — ^McMillan  y.  Reynolds, 
11  CaL  372. 

The  porchaser  at  foreclosure  acquires  a 
good  title,  although  the  tenant  of  the  mort- 
gagor, under  a  lease  made  subsequently  to 
the  mortgage,  is  not  made  a  party  to  the  de- 
cree.— McDermott  y.  Burke,  16  Gal.  580. 

A  decree  in  foreclosure  of  a  first  mortgage, 
in  which  a  second  mortgage  was  not  a  party, 
cannot  deprive  the  second  mortgagee  of  his 
right  to  show  that  the  first  mortgage  was  in 
fact  fraudulent  or  not  supported  by  any  con- 
sideration.— Carpentier  y.  Brenham,  40  Cal. 
221. 

A  first  mortgagee,  who  forecloses  and  pur- 
chases, acquires  the  legal  title  free  of  the 
first  mortgage  as  against  the  mortgagor  and 
all  parties  to  the  foreclosure,  while  as  against 
a  iunior  mortgagee,  who  was  not  a  party,  he 
holds  the  legal  titie,  subject  to  both  mort- 
gages; and  this,  though  he  still  retains  his 
rights  as  first  mortgagee. — ^Carpentier  v.  Bren- 
ham,  40  Cal.  221. 

Heirs  of  a  junior  mortgagee  of  land  held 
by  state  certificates  of  purchase,  who  had  not 
been  made  parties  to  the  foreclosure  of  the 
first  mortgage,  surrendered  the  certificates  to 
the  state  and  received  the  patent,  and  there 
was  no  redemption  from  the  foreclosure  sale. 
Held,  that  they  must  seek  their  relief  as 
junior  mortgagees,  or  for  expenditures  in  x>er- 
fee  ting  title. — ^Henderson  y.  Orammar,  68  Cal. 
649. 

Where  a  junior  mortgagee,  who  is  ikiade  one 
of  defendants  in  foreclosure  proceedings  by 
the  prior  mortgagee,  by  suitable  pleadings 
between  himself  aud  the  mortg^agor,  has  the 
amount  of  his  mortgage  determined,  and  pro- 
vision is  made  in  the  judgment  for  the  sale 
of  the  premises,  he  has  the  same  right  to  have 
the  judgment  executed  as  though  he  had  in- 
stituted the  action,  and  he  did  not  waive  his 
right  to  the  enforcement  of  the  judgment  by 
not  objecting  to  the  insufficiency  of  the  un- 
dertaking to  stay  execution  at  the  time  such 
undertaking  was  given. — Gutzeit  v.  Pennie, 
97  Cal.  484,  32  Pac.  584. 

A  junior  mortgagee  made  a  Pft^7  defend- 
ant in  foreclosure  may  plead  his  mortgage, 
and  ask  that  any  surplus  derived  from  the 
sale  of  the  property  subject  to  both  mort- 
gages be  applied  as  a  credit  upon  his  note; 
and,  by  so  doing,  he  in  no  sense  brings  an 
action  to  foreclose  his  mortgage,  and  is  not 
barred  from  thereafter  bringing  an  action  to 
foreclose  the  mortgage  upon  other  property 
included  therein,  which  was  not  subject  to 
the  prior  mortgage. — Pauly  y.  Bogers,  121 
Cal.  294,  53  Pac.  808. 

A  second  mortgagee  may  maintain  an  ac- 
tion for  personal  judgment,  the  mortgaged 
property  having  been  exhausted  by  fore- 
closure of  the  i&st  mortgage,  though  he  was 


made  a  defendant  in  the  suit  by  the  first 
mortgagee,  and  did  not  appear  therein. — Sav- 
ings Bank  of  San  Diego  Coimty  v.  Central 
Market  Co.,  122  Cal.  28,  54  Pac.  273. 

Where  trustees  of  a  trust  deed,  made  par- 
ties to  a  foreclosure  of  a  prior  mortgage  on 
the  property  covered  by  the  deed,  merely 
prated  that  the  decree  eistablish  as  a  fact 
their  assertion  of  superiority  to  the  claims  of 
all  other  defendants,  and  declare  their  pref- 
erence right  to  any  surplus,  and  the  judg- 
ment did  not  pretend  to  foreclose  the  deed, 
it  is  not  merged  therein. — Camp  v.  Land,  122 
Cal.  167,  54  Pac.  839. 

Effect  of  foreclosure  of  subseonent  mort- 
gages upon  prior.    80  Am.  Dec.  714. 

§  334.    XUthts  aiUl  nmedlis  of  Junior  anemii- 
branceza. 

Vendee  of  mortgagor  buying  subject  to 
two  mortgages  may  take  title  under  sale  of 
first,  and  second  mortgagee  has  no  remedy, 
unless  it  be  in  equity. — Brown  v.  Winter,  14 
Cal.  81,  32. 

Proceedings  in  the  nature  of  a  suit  to  fore- 
close an  equity  of  redemption,  held  by  a 
subsequent  encumbrancer,  may  be  maintained 
by  a  purchaser  under  the  decree,  where  such 
encumbrancer  was  not  made  a  party  to  the 
original  suit  to  enforce  the  mortgage.  Such 
encumbrancer  may  be  called  upon  to  assert 
his  right,  by  virtue  of  his  lien,  and  his  equity 
of  redemption,  extending  to  the  period  pro- 
vided by  the  statute  of  limitations,  be  thus 
reduced  to  the  statutory  period  of  six  months. 
Ghoodenow  v.  Ewer,  16  dal.  461,  76  Am.  Detf. 
540. 

Junior  mortgagee  has  only  the  right  to  a 
lien  upon  the  surplus  after  prior  mortgage  is 
satisfied.  May  extinguish  prior  lien. — Car- 
pentier y.  Brenham,  40  Cal.  221,  222. 

Where  land  encumbered  by  a  prior  mort- 
gage is  conveyed  to  a  trustee  to  sell  and 
apply  the  proceeds  primarily  to  the  payment 
of  the  mortgage  debt  and  expenses  of  the 
sale,  and  then  apportion  the  remainder  among 
three  different  unsecured  creditors  of  the 
mortgagor,  whose  claims  are  separate  and  in- 
dependent of  each  other,  and  the  mortgage 
is  thereafter  foreclosed  and  the  certificate  of 
sale  acquired  by  the  assignee  of  two  of  the 
three  beneficiaries  of  the  trust,  the  remaining 
beneficiary  is  not  entitled  to  have  the  trust 
restored  after  the  expiration  of  the  period 
of  redemption  by  offering  to  pay  the  full  re- 
demption price,  together  with  the  amount  due 
the  other  beneficiaries,  as  there  is  no  privity 
or  community  of  interest  between  such  bene- 
ficiaries.—McNutt  y.  Nuevo  Land  Co.,  167 
Cal.  459,  140  Pae.  6. 

When  redemption  from  a  foreclosure  sale 
was  made  by  the  execution  debtor,  or  his  suc- 
cessors in  interest,  the  effect  is  merely  to 
terminate  the  same,  and  restore  the  property 
to  its  original  condition,  and  the  receipt  of 
the  redemption  in  money  discharges  the  judg- 
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ment  of  foreclosure,  seti  aside  uU.  the  pro- 
ceedingB  thereunder,  and  places  the  parties  in 
the  same  position  they  were  in  before  suit 
brought,  except  that  the  debt  is  paid. — 
Wemple  v.  Yosemite  Gold  Min.  Co.,  4  Cal. 
App.  78,  87  Pac.  280. 

The  result  of  the  failure  to  make  the  junior 
mortgagee  a  party  to  the  foreclosure  of  the 
senior  mortgage  was  to  leave  the  junior  mort- 
gage and  the  rights  of  the  junior  mortgagee 
and  his  assignee  unaffected,  as  to  the  right 
of  redemption  therefrom,  and  unless,  by  some 
means,  the  nine-twentieths  interest  covered 
by  the  junior  mortgage,  and  included  in  the 
prior  mortgage,  was  lifted  from  the  lien 
thereof,  it  would  remain  subject  thereto.— ^ 
Wemple  v.  Yosemite  Gold  ICin.  Co.,  4  Cal. 
App.  78,  87  Pac.  280. 

Where,  on  foreclosure  of  the  senior  mort- 
gage, the  holder  of  the  junior  mortgage  of 
record  was  not  a  party,  upon  foreclosure  of 
the  junior  mortgage  as  to  nine-twentieths  of 
the  common  source  of  title,  it  cannot  be  held 
that  the  title  acquired  under  the  senior  fore- 
closure by  redemptioners  therefrom  is  so  su- 
perior, paramount  and  adverse  to  the  title 
mortgaged  to  the  junior  mortgagee  that  it 
cannot  be  litigated  iipon  the  foreclosure  of 
the  junior  mortgage  by  an  assignee  thereof. 
Wemple  v.  Yosemite  Gold  Min.  Co.,  4  Cal. 
App.  78,  87  Pac.  280. 

Waiver  of  junior  lien  by  failure  to  as- 
sert it  in  foreclosure  proceedings.  68 
L.  Rk  A*  828* 


ZL    BBDEBCPTIOK. 

§886.    Bight  to  redeem  in  g«neraL 

Mortgagee  cannot  foreclose  equity  of  re- 
demption by  purchasing  at  his  own  sale,  un- 
der a  power.  In  such  ease  mortgagor  has  a 
clear  right  to  redeem  from  a  sale  under  a 
power  of  sale  in  a  mortgage. — ^Benham  v. 
Bowe,  2  Cal.  387,  56  Am.  Dec.  842. 

Where  a  power  of  sale  is  contained  in  a 
mortgage,  and  under  a  sale,  by  virtue  of 
such  power,  the  mortgagee  becomes  the  pur- 
chaser, the  equity  of  redemption  still  at- 
taches to  the  property  in  favor  of  the  mort- 
gagor.—Benham  T.  Bowe,  2  Cal.  387,  56  Am. 
Dec.  342. 

The  omission  in  a  decree  of  foreclosure  to 
provide  for  a  redemption  of  the  property  does 
not  of  itself  prevent  a  redemption  being 
made.— De  Wolf  v.  iSailey,  1  Cal.  Unrep.  37. 

Bight  of  mortgagor  to  redeem,  and  right 
of  mortgagee  to  foreclosure,  are  reciprocal 
and  commensurable,  and  when  one  is  barred 
the  other  is  barred.— X^ee  ▼.  Kvans,  8  Cal.  424, 
435. 

The  statutory  right  of  redemption  is  equally 
applicable  to  sales  under  decrees  in  mortgage 
eases  as  to  sales  under  ordinary  judgments 
at  law.— McMillan  t.  Bichards,  9  CaL  365,  70 
Am.  Dee.  655. 


Subsequent  encumbrancers  and  vendees, 
who  ought  to  have  been  made  parties  to  fore- 
closure, and  were  not,  have  both  an  equitable 
and  statutory  right  of  redemption. — Whitney 
V.  Higgins,  10  CaL  547,  70  Am.  Dec.  748. 

Equity  of  redemption  of  subsequent  pur- 
chasers not  made  parties  from  the  foreclosure, 
if  not  made  parties,  continues,  and  this  they 
can  assert  at  any  time  within  the  period 
allowed  by  the  statute  of  limitations. — -Mont- 
gomery y.  Tntt,  11  Cal.  307. 

The  equity  of  redemption  of  a  subsequent 
encumbrancer,  who  has  been  made  a  party 
and  had  his  day  in  court,  is,  by  the  decree 
taken  away,  leaving  only  the  statutory  right. 
Montgomery  v.  Tutt,  11  Cal.  307. 

Subsequent  mortgagee  of  one  of  two  joint 
mortgagors  not  a  par^  to  foreclosure  of  prior 
mortgage  may  redeem  by  paying  first  mort- 
gage, with  interest,  less  half  of  purchase 
money. — ^Kirkham  v.  Dupont,  14  CaL  559. 

From  sales  under  trust  deeds  there  is  no 
equity  of  redemption,  for  there  is  no  forfeitr 
ure.  Performance  of  the  trust  carries  out 
the  contract  of  the  parties. — Koch  ▼.  Briggs, 
14  Cal.  256,  73  Am.  Dec.  651. 

Whether  a  right  of  redemption  exists  after 
a  sale  under  a  power  contained  in  a  mortgage, 
query! — Cormerais  v.  Genella,  22  Cai.  116. 

Mortgage  may  be  purchased  as  a  basis  of 
redemption  by  assignee. — ^Perkins  t.  Center, 
85  Cal.  713,  723. 

Where  an  absolute  deed  is  given  as  secur- 
ity, the  rights  of  a  mortgagor  and  mortgagee 
are  mutual,  and  when  the  debt  is  barred,  the 
right  to  redeem  is  also  barred. — ^De  Espinosa 
V.  Gregory,  40  Cai.  58. 

Mortgagor  may  redeem  from  mortgage 
whether  he  had  the  title  to  mortgaged  land 
or  not.— Lorenzana  v.  Camarilla,  45  Cal.  125. 

Under  section  316  of  the  Code  of  Civil 
Procedure  the  right  of  a  mortgagor  to  redeem 
against  the  mortgagee  in  possession  is  not 
barred,  unless  the  latter  has  continuously 
maintained  an  adverse  possession  of  the  mort- 
gaged premises  for  five  years  after  the  breach 
of  some  condition  of  the  mortgage. — Warder 
T.  Enslen,  73  Cal.  291,  14  Pac.  874. 

Two    deeds    covering    different    pieces   of 

Property  were  given  as  security  for  the  same 
ebt.  One  of  the  deeds  was  foreclosed  as  a 
mortgage,  and  on  the  sale  of  the  property 
the  amount  realized  was  insufficient  to  can- 
cel the  mortgage  debt.  No  judgment  for  defi- 
ciency was  rendered.  Held,  that  the  failure 
of  the  mortgagee  to  take  a  personal  judgment 
for  the  balance  does  not  afrA«*t  the  mort- 
gagor's right  to  redeem  by  paying  such  bal- 
ance, since  judgment  cannot  be  taken  after 
exhausting  the  security  by  waiver,  under 
Code  of  Civil  Procedure,  section  726,  allow- 
ing such  judgment  in  case  proceeds  of  sale  of 
mortgaged  property  are  insufficient. — ^Hall  ▼. 
Amott,  80  Cal.  348,  22  Pac.  200. 
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The  kind  or  ebaraeter  of  the  conBideration 
for  the  surrender  of  the  rights  of  the  mort-> 
gagor,  or  whether  there  is  any  consideration 
between  the  parties  in  addition  to  the  mort- 
gage debt,  ean  make  no  difference  as  to  the 
▼alidity  of  the  transaction  between  the  mort« 
gagor  and  mortgagee  if  the  consideration  is 
fair  and  adequate,  and  no  advantage  is  taken 
of  the  mortgagor  by  the  mortgagee. — ^Watson 
V.  Edwards,  105  CaJ.  70,  38  Pac.  527. 

During  the  period  of  redemption,  the  mort- 
gagor is  entitled  to  possession. — ^Purser  v. 
Gady,  120  Gal.  214,  52  ^ac.  489. 

The  failure  of  a  mortgagee  to  offer  to  i>er- 
form  a  contract  providing  for  the  redemption 
of  the  premises,  and  his  absence  from  the 
state  in  parts  unknown  during  the  redemp- 
tion period,  do  not  constitute  a  rescission  of 
the  contract.— Swain  ▼.  Jacks,  125  Gal.  215, 
57  Pac.  989. 

A  stranger  to  the  title  of  a  mortgagor,  or 
of  the  ^antor  of  a  trust  deed,  who  claims 
no  subsisting  interest  under  him,  and  does 
not  act  by  Ms  authority,  has  no  right  of  re- 
demption, and  cannot  make  a  tender  of  the 
debt,  or  otherwise  intermeddle  in  the  rela- 
tions created  by  the  mortgage  or  deed  of 
trust.— Hazen  v.  Nieholls,  126  Gal.  327,  68 
Pac.  816. 

There  is  no  equity  of  redemption  under 
trust  deed,  and  there  can  be  no  foreclosure, 
upon  default  trustee  must  sell.-^Herbert 
Kraft  Go.  v.  Bryan,  140  Gal.  73,  80,  73  Pac. 
745. 

Bedemptioner  need  not  make  offer  to  re- 
deem to  one  who  claims  fee  free  from  right 
of  redemption. — ^Benson  t.  Bunting,  141  GaL 
462,  464,  75  Pac.  59. 

Where  a  bill  is  filed  praying  that  complain- 
ant be  allowed  to  redeem  certain  property, 
which  bill  declares  that  defendant  bought 
the  equity  of  redemption  for  less  than  its 
value,  that  the  property  was  heavily  mort- 
gaged, that  defendant  bought  np  all  the  mort- 
gage liens  to  secure  title  to  the  property  and 
for  no  other  purpose,  that  complainant  was 
in  a  helpless  and  destitute  condition,  which, 
defendant  well  knew,  such  allegations  alone 
will  not  suffice  to  sustain  the  bill  where  no 
fraud  or  undue  advantage  is  shown. — ^De 
Martin  v.  Phelan,  47  Fed.  761,  affirmed  2  G. 
G.  A.  523,  51  Fed.  866. 

It  is  only  in  cases  where  the  transactions 
are  fair  and  honest,  without  fraud,  and  where 
no  unconscionable  or  undue  advantage  has 
been  taken  of  the  mortgagor's  position  by  the 
mortgagee,  that  the  purchase  of  the  outstand- 
ing titles  by  the  mortgagee  can  be  upheld  and 
sustained.— Savings  &  Loan  Soc.  v.  David- 
son, 38  G.  G.  A.  365,  97  Fed.  696. 

Effect  of  reformation  of  mortgage  after 
foreclosure  on  right  to  redeem.  39  L. 
B.  A.  (N.  8.)  94. 

Equity  of  redemption,  whether   subject 
.to  execution  on  judgment  for  the  mort- 
gage debt.    11  Am.  Dec  193. 


Impairment  of  obligation  of  eontract  by 
change  of  law  as  to.     31  L.  B.  A.  721. 

In  proceedings  to  enforce  mortgage  for 
part  of  debt.    37  L.  B.  A.  752,  756. 

Necessity  that  sale  of  property  of  quasi- 
public  corporation  under  mortgage  be 
as  entirety  and  without  right  of  re- 
demption.   Ann.  Gas.  1913A,  624. 

Notice  of;  effect  of;  what  of.  9  L.  B.  A. 
678. 

Bedemption,  right  to,  on  sale  in  action 
to  enforce  mortgage  for  part  of  debt. 
37  L.  B.  A.  752. 

Bight  of  dower  in  equity  of  redemption. 
12  Ann.  Gai.  481;  Ann.  Gas.  1913B, 
1310. 

Bight  of  one  who  advances  money  to  re- 
deem from  mortgage,  to  be  subrogated 
ito  Uen.    23  L.  B.  A.  (N.  &.)  190. 

Bight  to  redeem  as  affected  by  deed  de- 
livered in  escrow  as  further  security 
for  debt.    2  L.  B.  A.  (N.  8.)  628. 

Bight  to  redeem  as  incident  of  mortgage. 
Ann.  Gas.  1912D,  959. 


1 836. 


affecting. 


A  contract  providing  that  a  mortgagee, 
upon  payment  of  two  ^thousand  dollars  by 
one  of  two  mortgagors,  would  bid  in  the 
mortgaged  premises  under  foreclosure,  for 
the  full  amount  of  the  mortgage  debt  of 
four  thousand  dollars,  interest,  eosts,  and 
expenses,  and,  if  there  was  no  redemption, 
would,  upon  payment  within  six  months  of 
the  residue  of  the  bid  with  interest,  after 
deducting  the  payment  made,  assign  the  cer- 
tificate of  sale  to  such  mortgagor,  or  would, 
within  thirty  days  after  obtaining  a  deed, 
convey  the  property  to  him,  upon  payment 
of  the  full  amount  of  the  original  bid,  with 
interest,  taxes,  etc.,  crediting  thereon  a  first 
mortgage  to  be  executed  for  four  thousand 
dollars,  upon  terms  and  conditions  specified, 
time  being  of  the  essence  of  the  contract, 
and  that,  in  case  of  redemption  by  a  third 
party,  the  contract  should  end,  and  the  two 
thousand  dollars  should  be  repaid — is  not  to 
be  construed  as  an  ordinary,  simple  contract 
for  the  sale  of  land,  with  a  payment  of  two 
thousand  dollars  made  thereon,  as  part  of  the 
purchase  price. — Swain  v.  Jacks,  125  Gal.  215, 
57  Pac,  989. 

The  relieving  of  the  mortgagor,  under  such 
contract,  from  any  deficiency  judgment,  was 
a  consideration  for  the  payment  of  the  two 
thousand  dollars;  and  if  the  contract  is  not 
rescinded,  the  money  paid  cannot  be  recov- 
ered back  upon  any  other  condition  than  that 
of  the  redemption  by  a  third  party  specified 
in  the  contract.— Swain  v.  Jacks,  125  Gal.  215, 
57  Pac.  989. 

Equity  of  redemption,  contracts  between 
mortgagor  and  mortgagee  for  the  re* 
lease  of.    66  Am.  St.  Bep.  100. 
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§337.    BMntOTf  pNfjpAouM* 

Under  the  two  handred  and  twenty-ninth 
Metion  of  the  Pmctiee  Act  a  mbeequent  judg- 
ment creditor  having  a  lien  has  a  right  to 
redeem  real  estate,  told  by  foreelosnre  of  & 
previooB  mortgage  in  the  hands  of  the  pur- 
chaser.— Kent  v.  Laifan,  2  Cal.  595. 

Redemption  cannot  be  made  without  ex- 
press authority  of  statute,  nor  by  a  party 
not  described  in  statute. — Thome  v.  San  Fran- 
cisco   (People  V.  Hays),  4  Gal.  127. 

Bight  of  redemption  of  parties  and  privies 
after  judicial  sale  is  purely  statutory. — 
Thome  y.  Ban  i^ancisco  (People  t.  Hays),  4 
Cal.  127. 

The  section  of  the  act  allowing  a  redemp- 
tion of  property  sold  at  judicial  sale,  giving 
to  the  purchaser  the  value  of  the  use  and 
occupation,  affords  the  only  remedy  the  pur- 
chaser is  entitled  to. — Guy  y.  Middleton  5 
Cal.  392. 

The  phrase,  "on  which  the  property  was 
sold,"  occurring  in  the  two  hundred  and  thir- 
tieth section  of  the  Practice  Act,  refers  to 
the  lien  which  the  action  was  brought  to  en- 
force, and  does  not  apply  to  the  liens  of  sub- 
sequent encumbrancers  who  are  made  parties. 
Frink  v.  Murphy,  21  Cal.  108,  81  Am.  Dec. 
149. 

Under  the  (yivil  Code,  an  offer  to  pay  by 
one  who  seeks  to  redeem  from  a  mortgage 
must  be  made  with  intent  to  extinguish  the 
obligation. — Chielovich  v.  Krauss,  2  CaL 
Unrep.  700,  11  Pac.  781,  approved  in  San 
Pedro  Lumber  Co.  v.  Beynoldfl,  121  Cal.  74, 
91,  53  Pac.  410. 

The  time  for  redemption  from  a  mortgage 
is  fixed  by  the  laws  in  force  at  the  time  the 
mortgage  is  given,  and  cannot  be  extended 
by  subsequent  legislation. — ^Allen  v.  AHen,  27 
Pac.  80. 

The  right  of  the  grantee  of  the  deed  of 
land  in  this  state,  intended  as  security,  to  re- 
deem therefrom,  and  the  time  within  which 
redemption  might  be  made,  were  fixed  by  the 
laws  of  this  state  in  force  at  the  time  of 
the  execution  of  the  deed;  and  no  subsequent 
legislation  could  change  the  rights  or  obliga- 
tions of  the  parties,  or  extend  the  time  lor 
action,  section  346  of  the  Code  of  Civil  Pro- 
cedure having  been  enacted  after  the  execu- 
tion of  the  deed,  and  the  decisions  based  on 
that  section  do  not  apply  in  determining  the 
effect  of  the  deed. — Allen  v.  Allen,  95  Cal. 
184,  16  li.  B.  A.  646,  30  Pac.  213. 

Under  section  2889  of  the  Civil  Code,  and 
also  aside  from  its  provisions,  a  mortgagor 
is  not   allowed   to  renounce   beforehand  his 

firivilege  of  redemption,  nor  can  he  by  any 
orm  of  words  make  a  valid  executory  con- 
tract to  preclude  himself  from  redeeming; 
though  he  may  for  a  sufficient  consideration 
execute  a  subsequent  conveyance  or  release 
of  tJie  right  of  redemption  to  the  mortgagee. 


Bradbury  v.  Davenport,  114  Cal.  593,  55  Am. 
St.  Bep.  92,  46  Pac.  1062. 

Code  of  Civil  Procedure,  section  702,  ex- 
tending the  time  from  six  to  twelve  months 
within  which  the  debtor  might  redeem  from 
a  foreclosure  sale,  does  not  apply  to  a  sale 
under  a  mortgage  executed  before  its  pass- 
age.— Malone  v.  Boy,  134  Cal.  344.  66  Pac 
313. 

There  being  no  written  contract  to  con- 
vey the  mortgaged  property,  the  action  to 
redeem  from  the  mortgage  debt  was  properly 
brought;  and  the  plaintiffs  had  no  remedy  in 
the  probate  court  under  section  1597  of  the 
Code  of  Civil  Procedure,  which  only  applies 
where  deceased  was  bound  by  written  eon- 
tract  to  convey. — Wadleigh  v.  Phelps,  149  CaL 
627,  87  Pac.  93. 

A  mortgage  by  deed  absolute  made  prior 
to  the  enactment  of  section  430  of  the  Code 
of  Civil  Procedure  cannot  be  governed  by 
that  section;  but  the  prior  rules  must  apjUy 
that  the  deed  passes  the  legal  title,  and  that 
when  the  debt  secured  is  barred  by  the  stat- 
ute of  limitations,  the  right  of  redemption  is 
also  barred,  and  the  grantee  thereafter  holds 
the  full  legal  title,  free  from  all  equities. — 
Oreen  v.  Thornton,  8  Cal.  App.  160,  96  Pac 
382. 

Where,  at  the  time  of  execution  of  a  mort- 
gage, the  period  of  redemption  is  six  months 
after  foreclosure,  but  subsequently  and  before 
foreclosure  this  period  is  changed  to  twelve 
months  and  the  rate  of  interest  lowered,  a 
purchaser  at  such  foreclosure  sale  cannot 
claim  any  interest  or  injury  from  such  change 
in  the  laws.  The  law  at  the  time  of  fore- 
closure determines  his  rights. — ^Hooker  ▼. 
Burr,  194  U.  S.  415,  48  L.  Ed.  1046,  24  Sap. 
Ct.  Bep.  706,  affirming  137  Cal.  663,  99  Am. 
St.  Bep.  17,  70  Pac.  778. 

Constitutionality  of  act  extending  time 
for  redemption.    2  Ann.  Caa.  801« 

§338.    Persons  entitled  to  redeem. 

Purchaser  may  redeem  from  a  prior  mort- 
gage when  mortgagee  was  not  made  a  party. 
Whitney  v.  Higgins,  10  CaL  547,  70  Am.  Dee. 
748. 

The  owners  of  realty  executed  jointly  a 
mortgage  to  B.  to  secure  a  debt  due  him 
from  one  of  such  owners,  and  subsequently 
such  owner  mortgaged  his  undivided  interest 
in  the  land  to  secure  a  debt  to  D.  The  joint 
mortgage  was  foreclosed  without  making  D. 
a  party,  and  the  property  was  purchased  by 
B.  When  the  time  for  redemption  had  ex- 
pired, B.  obtained  the  deed^  Held,  that  D., 
as  a  subsequent  mortgagee,  was  entitled  to 
redeem  such  owner's  interest  in  the  land, 
but  had  no  right  to  redeem  as  to  the  joint 
owners'  interest. — Eirkham  y.  Dupoat,  14 
Cal.  559. 

As  subsequent  mortgagee,  plaintiff  would 
have  a  right,  in  a  proper  case,  to  redeem  the 
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premises  from  the  imle  under  the  judgment 
on  the  Hens,  by  paying  the  money  jnstly  dne, 
interest,  costs,  etc.,  he  not  having  been  party 
to  the  suit  by  the  lienholder. — Gamble  v. 
Voll,  15  Cal,  507. 

The  doctrine  of  Whitney  y.  Higgins,  10  Cal. 
554,  as  to  equitable  right  of  redemption  in 
favor  of  certain  persons  not  made  parties  to 
a  mortgage  foreclosure,  applied  to  a  peculiar 
state  of  facts. — Tuolumne  Bedemption  Co.  ▼. 
Sedgwick,  15  Cal.  515. 

A  subseauent  encumbrancer  not  made  a 
party  to  tne  foreclosure  suit  has  the  right 
to  redeem  under  the  statute,  and  also  nis 
general  right  to  redeem  unaffected  by  the 
foreclosure. — ^Frink  v.  Murphy,  21  Cal.  108, 
81  Am.  Dec.  149. 

If  he  be  made  a  party  to  the  foreclosure 
suit,  he  may  still  redeem  under  the  statute. — 
Frink  v.  Murphy,  21  CaL  108,  81  Am.  Dee. 
149. 

Where  several  notes  secured  by  one  mort- 
gage have  been  assigned  to  different  persons, 
and  in  accordance  with  an  agreement  made 
the  first  holder  has  foreclosed  on  his  note,  the 
holders  of  the  other  notes,  if  they  are  not 
made  parties  to  the  action,  have  a  right  to 
redeem  after  such  foreclosure  and  sale^  until 
it  is  barred  by  the  statute  of  limitations.-— 
Grattan  v.  Wiggins,  23  Cal.  16. 

Where  a  mortgage  was  foreclosed  without 
making  a  judgment  creditor  of  the  mortgagor 
a  party,  the  judgment  creditor  was  entitled 
to  his  right  of  sale  that  he  might  exercise 
the  statutory  or  equitable  right  of  redemp- 
tion as  allowed  by  law. — ^Alexander  v.  Green- 
wood, 24  Cal.  505. 

One  whose  judgment  is  not  docketed  in 
county  where  redemption  is  made,  is  not  a 
valid  redemptioner. — Perkins  v.  Center,  35 
Cal.  713. 

Mortgagee  or  judgment  creditor  of  a  ten- 
ant in  common,  is  a  valid  redemptioner  of 
whole  premises. — Perkins  v.  Center,  35  Cal. 
713,  723;  Eldridge  v.  Wright,  55  Cal.  531. 

Mortgage  by  tenant  in  common  makes 
mortgagee  a  valid  redemptioner  of  whole 
premises. — Perkins  v.  Center,  35  Cal.  713,  723. 

Where  an  owner  of  cattle  contracted  with 
the  land  owner  to  pasture  the  cattle  for  a 
given  number  of  years,  and  the  land  owner 
executed  a  mortgage  on  the  land  to  secure 
the  fulfillment  of  the  contract,  the  purchaser 
of  the  cattle  under  execution  against  their 
owner  is  not  entitled  to  redeem  the  land  on 
which  they  were  pastured  under  such  con- 
tract from  a  sale  thereof  under  a  prior  mort- 
gage.— Abadie  v.  Lobero,  36  Cal.  390. 

The  right  of  the  subsequent  mortgagee  as 
against  the  purchaser  at  the  foreclosure  sale 
under  the  first  mortgage  is  a  right  to  redeem. 
Carpentier  v.  Brenham,  40  Cal.  221. 

The  owner  of  land  gave  a  power  of  attor- 
ney to  convey  the  same.    The  attorney  con- 


veyed the  land  fraudulently  and  without  eon<r 
sideration  to  one  who  mortgaged  it.  After 
the  death  of  the  owner  his  heirs  sued  to  de* 
clare  the  purchaser  under  the  fraudulent  sale 
a  trustee,  and  filed  a  notice  of  lis  pendens. 
Held,  that  under  Civil  Code,  section  2903, 
providing  that  anyone  having  an  interest  in 
property  subject  to  a  lien  may  redeem  be- 
fore his  right  to  do  so  is  foreclosed,  and  Code 
of  Civil  Procedure,  section  379,  Allowing  any- 
one to  be  made  a  party  defendant  to  an  ac- 
tion who  claims  an  interest  in  the  contro- 
versy adverse  to  that  of  plaintiff,  or  who  is 
necessary  to  a  complete  determination  of  the 
question  therein  involved,  said  heirs  are  not 
barred  from  redeeming  by  a  foreclosure  sale 
in  an  action  to  which  they  were  not  parties, 
brought  by  such  mortgagee  after  the  filing 
of  the  lis  pendens. — Bandall  v.  Duff,  79  Cal. 
115,  3  L.  B.  A.  754.  21  Pac.  610,  affirming  on 
rehearing  (1889)  79  Cal.  115,  19  Pac.  532. 

A  junior  mortgagee  joining  in  foreclosure 
of  the  senior  mortgage,  and  asking  by  cross- 
complaint  for  foreclosure  of  his  mortgage  and 
sale  of  the  premises,  cannot  redeem  from  the 
sale. — San  Jose  Water  Co.  y.  Lyndon,  124 
Cal.  ^18,  67  Pac.  481. 

Black  V.  Gerichten,  58  Cal.  56,  affirmed  on 
the  point  that  there  can  be  no  redemption 
by  a  junior  mortgagee  under  a  judgment 
docketed  in  his  favor  after  a  sale  made  un- 
der foreclosure  of  his  mortgage;  and  held 
that  the  rule  in  that  case  is  applicable 
whether  the  docketed  judgment  is  in  the  form 
of  a  deficiency  judgment  or  not. — San  Jose 
Water  Co.  v.  Lyndon,  124  Cal.  518,  57  Pac. 
481. 

Where,  on  foreclosure  of  a  mortgage,  a  de- 
ficiency judgment  was  entered  in  favor  of  a 
junior  mortgagee,  but  prior  to  his  judgment 
a  portion  of  the  mortgaged  lands  not  included 
in  his  mortgage  had  been  conveyed  by  re- 
ceiver's deed,  he  was  not  entitled  to  redeem 
such  lands,  under  Code  of  Civil  Procedure, 
section  701,  giving  a  right  of  redemption  to 
creditors  having  a  lien. — White  v.  Costigan, 
6  Cal.  Unrep.  641,  63  Pac.  1075. 

The  fact  that  a  redemption  had  been  pre- 
viously made  by  the  successor  in  interest  of 
one  of  the  devisees  from  a  sale  under  fore- 
closure of  the  mortgage  made  by  the  dece- 
dent, who  acquired  no  title  thereby  but  only 
an  equitable  lien  by  subrogation  to  the  lien 
of  the  original  mortgage,  and  who  brought 
an  action  to  foreclose  the  same  against  the 
estate  and  the  other  devisees,  cannot  affect 
the  right  of  the  administratrix  of  the  estate 
to  redeem  from  the  lien  of  the  original  mort- 
gage.— Freud,  Estate  of,  131  Cal.  667,  82  Am. 
St.  Bep.  407,  63  Pac.  1080. 

A  purchaser  of  land  sold  on  execution  is 
entitled  to  redeem  from  a  prior  sale  under 
mortgage  foreclosure,  as  "the  successor  in  in- 
terest of  the  judgment  debtor,''  under  Code 
of  Civil  Procedure,  section  701,  subdivision  1, 
providing  that  the  judgment  debtor,  or  his 
successor  in  interest,  shall  be  entitled  to  re- 
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deem. — ^Pollard  y.  Harlow.  188  Cal.  890,  71 
Pae.  454,  rehearing  denied,  188  Cal.  890,  71 
Pae.  648. 

The  plaintiffs  having  neither  paid  nor  of* 
fered  to  pay  the  amount  necessary  for  the 
I  redemption  of  the  property  to  any  person, 
can  derive  no  benefit  or  title  from  the  in- 
validity of  the  assignment  of  the  certificate 
of  prior  redemption  to  the  defendant,  to 
which  plaintiffs  were  strangers.  They  can- 
not become  beneficiaries  if  the  certificate  of 
redemption  was  improvidently  issued  or  im- 
properly assigned. — Youd  v.  German  Savings 
&  Loan  Society,  3  GaL  App.  706,  86  Pac.  991. 

If  the  prior  redemption  was  void,  it  could 
not  help  the  plaintiffs  as  against  tne  rights 
of  the  original  mortgagee  defendant,  holding 
as  purchaser  at  the  sale,  as  well  as  assignee 
of  the  certificate  of  redemption.  If  the  re- 
demption was  void  as  to  the  redemptioner, 
it  was  void  in  toto,  and  would  not  divest 
the  title  acquired  by  the  original  mortgagee 
as  purchaser  at  the  sale. — Toud  v.  German 
Savings  &  Loan  Society,  3  Gal.  App.  706,  86 
Pac.  991. 

The  principle  that  npon  redemption  by  suc- 
cessors in  interest  they  may  be  subrogated  to 
the  lien  of  the  mortgage  foreclosed  to  the 
extent  necessaiy  for  their  equitable  protec- 
tion, applies  only  where  the  equity  is  shown 
to  be  superior;  and  the  burden  of  proof  is 
upon  him  who  claims  superior  equity  to  show 
it. — Wemple  v.  Tosemite  Gold  Min.  Go.,  4 
Gal.  App.  78,  87  Pae.  280. 

The  holder  of  a  junior  mortgage  not  a 
party  to  a  suit  to  foreclose  a  senior  mortgage 
is  only  entitled  to  redeem. — Wemple  v.  Yo- 
semite  Gold  Min.  Go.,  4  Gal.  App.  78,  87  Pac. 
280. 

If,  after  the  foreclosure  of  a  prior  mort- 
gage and  sale  thereunder,  a  junior  mortgage 
is  foreclosed,  and  another  sale  made  there- 
under, the  junior  mortgagee  becomes  the 
successor  in  interest  of  the  debtor,  and  a  re- 
demption by  him  from  the  prior  sale  is  ad- 
verse to  the  debtor,  and  cannot  inure  to  his 
benefit;  and  where  such  junior  mortgagee 
assigns  a  correct  certificate  of  sale  under  his 
foreclosure  to  the  prior  mortgagee,  who  held 
a  defective  certificate,  the  prior  mortgagee 
succeeds  to  all  the  rights  of  the  junior  mort- 
gagee, and  may  acquire  a  valid  deed  under 
sudi  certificate. — ^Bristol  v.  Uershey,  7  Gal. 
App.  738,  95  Pac.  1040. 

Hay  a  purchaser  or  mortgagee  from  the 
original  owner,  after  a  sale  under  a 
prior  mortgage  and  during  the  redemp- 
tion period,  be  a  redemptioner.  29 
L.  B.  A.  (N.  S.)  508. 

Bight  of  junior  encumbrancer  to  redeem. 
9  L.  B.  A.  677. 

Bight  of  married  woman  to  redeem  mort- 
gaged premises  during  life  of  husband. 
6  Ann.  Gas.  475;  15  Ann.  Gas.  315. 

Bight  of  mortgagee  who  secures  a  defi- 
ciency decree  to  redeem  from  the  sale. 
35  L.  B.  A.  (N.  S.)  413. 


Bight  of  tenant  for  yeare  to  redeem 
premises  from  mortgage.  4  Ann.  Gas. 
807. 

Bight  of  wife  during  husband's  lifetime 
to  redeem  from  mortgage  on  his  re^ 
property.    3  L.  B.  A.  (N.  S.)   1068. 

Widow's  right  to  redeem  from  mortgage 
because  of  her  dower  interest.  4  L. 
B.  A.  (N.  S.)  1039. 

§830.    Waiver,  estappel  and  laches. 

The  lien  and  right  to  redeem  of  a  judg- 
ment creditor  of  the  mortgagor  would  be  lost, 
where  a  prior  judgment  had  been  obtained 
by  a  third  party  against  the  mortgagor,  tinder 
which  his  estate  subject  to  the  mortgage  had 
been  sold,  and  the  time  for  redemption  had 
elapsed,  and  a  conveyance  had  been  exe- 
cuted.— McMillan  v.  Bichards,  9  Gal.  365,  70 
Am.  Dec.  655. 

Possibly,  a  court  of  equity  would,  under 
some  circumstances,  allow  a  tenant  for  years 
to  redeem  the  premises  sold  on  foreclosure, 
if  he  applied  within  a  reasonable  period  after 
becoming  acquainted  with  the  proceedings. — 
McDermott  v.  Burke,  16  Gal.  580. 

Omission  to  appeal  from  order  of  court 
confirming  trustees'  sale  made  under  trust 
deed,  and  upon  decree,  precludes  the  right 
to  redeem. — Odd  Fellows'  Sav.  etc.  Bank  v. 
Harrigan,  53  Gal.  229. 

Inequitable  eonduct  does  not  work  a  for- 
feiture of  interest  in  land  subject  to  a  lien 
not  properly  foreclosed. — Galkins  v.  Stein- 
bach,  66  Gal.  117,  121,  4  Pac.  1103. 

Where  the  period  allowed  a  judgment 
debtor  to  redeem  has  expired  without  Ms  re- 
deeming, neither  he  nor  his  assignee  can 
question  the  effectiveness  of  a  redemption  by 
a  creditor.— San  Jose  Safe  Deposit  Bank  of 
Savings  v.  Bank  of  Madera,  121  Gal.  539,  54 
Pac.  83. 

One  claiming  to  hold  land  absolutely 
under  conveyances  from  the  mortgagor  and 
a  senior  lienor  cannot,  as  holder  of  a  doek- 
eted  judgment  against  the  le^l  owner,  ques- 
tion the  manner  of  redemption  of  the  land 
by  the  senior  lienor,  who  had  assigned  her 
interest  as  redemptioner  before  the  convey- 
ances.— San  Jose  Safe  Deposit  Bank  of  Sav- 
ings V.  Bank  of  Madera,  121  GaL  539,  54 
Pac.  83. 

The  right  of  redemption  under  the  lien  of 
a  judgment  recovered  against  a  mortgagor  is 
not  affected  by  a  deed  executed  by  the  mort- 
gagor before  the  recovery  of  the  judgment, 
where  it  appears  that  such  deed  was  intended 
as  a  mortgage  to  secure  a  debt  and  further 
advances. — ^Hooker  v.  Burr,  137  Gal.  663,  99 
Am.  St.  Bep.  17,  70  Pac.  778. 

Contract  between  mortgagor  and  mort- 
gagee for  the  release  of  equity  of  re- 
demption.   55  Am.  6t.  Bep.  199. 

§  340.    Time  for  redemptioiii. 

The  months  allowed  bv  the  statute  for  the 
redemption  of  lands  sold  under  foreclosure 
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are  calendar,  and  not  lunar,  monthi. — Gron 
Y.  Fowler,  21  Cal.  392. 

Action  of  purchaser  to  remoTe  claim  of 
l^antee  of  mortgagor,  not  a  party  to  fore- 
closure,  as  a  clond  on  title,  does  not  entitle 
such  ^antee  to  claim  a  redemption  after 
statute  has  run. — Arrington  y.  Idscom,  34 
Gal.  366,  370,  94  Am.  Dec.  722. 

Plaintiff  conveyed  land  to  defendant  by 
deed  absolute,  in  consideration  of  defend- 
ant's mortgage  thereon  and  the  assuming  of 
another  mortgage  thereon.  At  the  same  time 
defendant  gave  plaintiff  a  contract,  agreeing 
to  sell  back  the  whole  or  any  part  of  the 
property,  within  a  specified  time,  on  payment 
of  a  certain  sum  representing  moneys  paid 
or  to  be  paid  by  defendant  on  the  property, 
without  reckoning  interest  thereon,  the  agree- 
ment to  become  void  after  the  stipulated 
time.  The  attorney  to  whom  the  parties 
jointly  applied  to  draw  up  the  recognizance 
was  directed  to  draw  a  full  deed,  and  not  a 
mortgage,  but  to  give  plaintiff  the  privilege 
of  buying  the  property  back.  Held,  that  as 
the  transaction  was  one  of. sale,  and  not  of 
mortgage,  plaintiff  had  no  rights  after  the 
time  agreed  on  for  a  reconveyance  had 
passed  without  any  action  on  his  part. — ^Page 
V.  Vilhac,  42  CaL  75. 

If  the  mortgagee,  under  a  mortgage  made 
after  another  mortgage  on  the  same  land  has 
become  due,  would  redeem  from  a  sale  in 
foreclosure  of  the  senior  mortgagee,  he  must 
exercise  the  right  to  do  so  within  the  same 
period  the  mortgagor  might  have  exercised 
it,  since  his  right  can  be  no  greater  in  re- 
spect of  time  than  that  which  the  mortgagor 
himself  possessed. — Carpentier  y.  Brenham,  1 
Cal.  XJnrep.  812. 

An  absolute  deed  was  given  as  security  for 
the  payment  of  a  debt,  under  an  agreement 
that,  whenever  the  grantor  could  sell  the 
premises  for  an  amount  sufficient  to  pay  the 
debt,  the  defendant  would  reconvey  the 
premises,  on  payment  of  said  debt.  Posses- 
sion was  given  to  the  grantee,  who  was  to 
have  the  rents  and  profits,  etc.,  as  interest 
upon  the  debt.  The  premises  could  have 
been  sold  for  enough  to  pay  the  indebtedness 
any  time  after  January,  1879,  but  the  grantor 
made  no  attempt  to  do  so  and  made  no  at- 
tempt to  redeem  until  January  22,  1885,  and 
the  grantee  never  denied  his  right  to  redeem 
prior  to  that  date.  Held,  that  grantee's  pos- 
session did  not  become  adverse  until  January 
22,  1885.— ^'arder  v.  Enslen,  73  Cal.  291,  14 
Pac.  874. 

Where  an  action  is  in  effect  one  to  quiet 
title,  the  failure  of  plaintiffs  to  tender,  in 
time,  enough  money  to  pay  the  debt  to  secure 
which  they  had  given  a  deed  containing  a 
right  of  redemption,  does  not  divest  them  of 
their  title  to  the  land,  but,  being  in  posses- 
sion, they  could  bring  their  action  to  redeem 
within  any  time. — Baker  v.  Firemen's  Fund 
Ins.  Co.,  79  Cal.  34,  21  Pac.  357. 

Only  limitation  on  right  to  redeem  is  ad- 
verse possession  against  mortgagor  for  five 
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years  after  breach  of  condition  in  mortgage. 
Hall  V.  Amott,  80  Cal.  348,  356,  22  Pac.  200. 

Mortgagor  may  redeem  at  any  time  after 
claim  is  due  and  before  right  of  redemption 
is  foreclosed. — Hall  v.  Amott,  80  Cal.  348, 
366,  22  Pac.  200. 

Under  Civil  Code,  section  2903,  providing 
that  "every  person  having  an  interest  in 
property  subject  to  lien  has  a  right  to  redeem 
it  from  the  lien  at  any  time  after  the  claim 
is  due  and  before  his  right  of  redemption  is 
foreclosed,"  the  right  to  redeem  is  unaffected 
by  the  running  ot  the  statute  of  limitations 
against  the  principal  debt. — ^Hall  v.  Arnott, 
80  Cal.  348,  22  Pac.  200. 

Defendant  in  a  mortgage  foreclosing  suit 
made  a  compromise  agreement  with  plaintiff, 
whereby  the  latter  agreed  to  accept  a  part  of 
the  amount  claimed  if  paid  within  sixteen 
months,  the  purpose  of  the  parties  being 
stated  to  be  a  sale  of  the  mortgaged  premises 
after  a  reasonable  time  to  extinguish  the 
debt  as  fixed  by  the  contract,  and  to  save 
expenses  of  foreclosure  sale.  The  contract 
provided  that  the  land  be  conveyed  to  trus- 
tees, and  be  by  them  reconveyed  in  case  de- 
fendant paid  plaintiff  within  twelve  months; 
that  defendant  might  sell  any  part  by  hav- 
ing the  price  paid  to  plaintiff;  that  after 
twelve  and  before  sixteen  months  plaintiff 
might  sell  the  remainder  at  auction;  that  a 
decree  should  be  entered  for  the  full  amount 
claimed,  and  proceeding  stayed  until  the  ex- 
piration of  the  sixteen  months,  at  the  end 
of  which  time  the  trustees  should  convey  the 
unsold  land  to  plaintiff,  who  might  sell  it 
under  the  decree,  in  which  case  the  agree- 
ment fixing  the  amount  due  should  be  void. 
Defendant  conveyed  the  land  to  the  trusteeS| 
and  then  negotiated  a  sale  to  H.,  but  defects 
in  the  title  delayed  the  closing  of  the  sale 
until  after  the  sixteen  months  during  which 
the  trustees  had  power  to  convey  to  a  pur- 
chaser, and  it  was  necessary  to  convey  to 
plaint^  in  order  to  give  H.  a  good  title. 
Plaintiff,  with  defendant's  consent,  conveyed 
the  land  to  H.  at  the  agreed  price.  Held, 
that  Civil  Code,  section  2889,  which  provides 
that  "all  contracts  for  the  forfeiture  of  prop- 
erty subject  to  lien,  in  satisfaction  of  a  lien 
secured  thereby,  and  all  co^racts  in  restraint 
of  the  right  of  redemption  from  a  lien,  are 
void,"  had  no  application  to  such  transac- 
tion.— Corcoran  v.  Hinkel,  4  Cal.  Unrep.  360, 
34  Pac,  1031. 

The  statutory  fight  to  redeem  from  a  fore- 
closure sale  possessed  by  parties  to  the  ac- 
tion is  restricted  to  the  six  months  provided 
by  the  statute;  and  the  provisions  of  section 
346  of  the  Code  of  Civil  Procedure,  allowing 
an  action  to  redeem  from  a  mortgage,  unless 
there  has  been  an  adverse  possession  for  five 
years,  applies  only  to  cases  where  there  has 
been  no  foreclosure  of  the  mortgage  and 
equity  of  redemption;  and  no  such  right  re- 
mains after  the  expiration  of  the  six  months 
from  the  sale  under  foreclosure,  except  where 
some  fraud  has  intervened  rendering  the  de- 
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cree  and  sale  voidabla. — Collini  t.  Seott,  100 
Cal.  446,  34  Pae.  1086. 

A  deed  to  land  given  to  •eeure  a  debt,  at 
a  time  when  the  decisions  in  this  state  held 
that  the  legal  title  to  the  land  passed 
thereby,  conferred  a  title,  as  part  of  the  con- 
tract, subject  only  to  an  equity  of  redemp- 
tion, which  a  subsequent  change  in  the  law 
cannot  effect;  and  when  the  debt  to  secure 
which  the  deed  was  made  became  barred  by 
the  statute  of  limitations,  the  riffht  to  re- 
deem was  also  barred,  and  the  tifie  became 
vested  absolutely  in  the  grantee  free  from 
any  equities,  and  the  grantee  may  recover 
the  land  in  ejectment. — Allen  v.  Allen,  106 
Cal.  137,  80  Pac.  436. 

The  fact  that  the  debt  is  barred  by  the 
statute  of  limitations  does  not  absolve  the 
mortgagor  who  had  redeemed  the  mortgaged 
property  from  paying  the  debt  as  a  condi- 
tion of  redemption.— %oyee  v.  Flak,  110  Cal. 
107,  42  Pac.  473. 

The  amendment  of  section  702  of  the  Code 
of  Civil  Procedure,  extending  the  time  for 
redemption  from  sales  under  execution  to 
one  year,  has  no  application  to  sales  under 
the  foreclosure  of  a  mortgage  executed  prior 
to  its  enactment. — Savings  Bank  v.  Barrett, 

126  Cal.  413,  58  Pac.  014;  Benson  v.  Bunting, 

127  Cal.  532,  78  Am.  St.  Bep.  81,  50  Pae.  001. 

Where  all  parties  to  a  foreclosure  of  a 
mortgage  misunderstood  the  law  to  permit  a 
redemption  at  any  time  within  one  year,  and 
an  offer  to  redeem  was  made  within  that 
period,  and  refused,  there  was  such  a  mistake 
of  law  as  would  justify  a  judgment  permit- 
ting a  mortgagor  to  redeem  alter  the  legal 
period  of  redemption  had  expired. — ^Benson  v. 
Bunting,  127  Cal.  532,  78  Am.  St.  Bep.  81, 
50  Pac.  001. 

Plaintiff  foreclosed  a  mortgage  executed  by 
defendant,  and  at  the  sale  purchased  the 
property  for  more  than  the  mortgage  debt, 
with  costs  and  expenses  added.  At  the  time 
the  mortgage  was  executed,  the  statutory 
right  to  redemption  was  limited  to  six 
montns.  Before  the  sale  it  was  extended  to 
one  year.  Held,  that  the  time  for  redemp- 
tion was  fixed  by  the  statute  in  force  when 
the  mortgage  was  executed,  and  was  not  af- 
fected by  the  change  of  statute,  or  fact  that 
the  premises  sold  for  more  than  was  due.— 
Haynes  v.  Tredway,  133  Cal.  400,  65  Pae.  802. 

Though  the  certificate  of  sale  to  the  plain- 
tiff incorrectly  named  one  year  as  the  time 
for  redemption,  where  it  appears  that  the 
mortgage  was  made  prior  to  the  amendment 
to  section  702  of  the  Code  of  Civil  Procedure, 
fixing  the  limit  of  one  year,  as  matter  of 
law  the  plaintiff  was  entitled  to  a  deed  at 
the  expiration  of  six  months. — Tuohy  y. 
Hoore,  133  Cal.  516,  65  Pac.  1107. 

Conceding  that  such  amendments  are  ap- 

Elicable  to  the  ease  of  a  mortgage  executed 
y  the  administrator  of  the  estate  of  the  de- 
ceased wife,  under  order  of  the  eourt  having 


jurisdiction  of  h«r  estate  for  purposes  of  ad- 
ministration, a  forecloeare  thereof  and  a 
sheriff's  deed  to  the  purchaser  at  the  fore- 
closure sale,  the  statute  as  to  a  sheriff's  deed 
made  after  the  amendment  of  1807  would  not 
bar  the  husband,  his  heirs,  or  assigns,  until 
one  year  after  the  filing  of  such  deed  in  the 
recorder's  office. — Booker  v.  Castillo,  154  GaL 
672,  08  Pac.  1067. 

The  right  of  redemption  open  to  such  bene- 
ficiaries was  the  statutory  right  declared  in 
section  702  of  the  Code  of  &vil  Procedure, 
and  not  an  equitable  right  which  they  might 
exercise  at  their  pleasure  years  afterward. — 
McNutt  V.  Nuevo  Land  Co.,  167  CaL  45», 
140  Pac.  6. 

An  attempted  redemption  by  a  vendee  of 
the  debtor  sf  ter  the  sale  by  the  trustee  under 
the  deed  of  trust  was  made,  though  before 
the  execution  of  the  trustee's  deed  to  the 
purchaser,  was  ineffective.— Stockwell  v.  Bar- 
num,  7  Cal.  App.  413,  04  Pac.  400. 

An  oral  contract  by  the  prior  mortgagee  to 
extend  the  time  for  redemption  from  him  by 
the  debtor  is  valid,  and  would  bind  the  prior 
mortgagee,  regardless  of  the  source  of  his 
title,  if  the  debtor  was  thereby  lulled  into 
security,  and  should  perform  fully  the  condi- 
tions of  the  oral  agreement  on  his  part. — 
Bristol  V.  Hershey,  7  Cal.  App.  738,  95  Pae. 
1040. 

The  fact  that  the  defendant  took  part  pos- 
session of  the  premises  after  the  plaintiff  had 
been  in  default  in  the  agreed  pavments 
would  not  have  the  effect  to  excuse  the  per- 
formance by  the  plaintiff  of  the  terms  of 
the  contract. — Bristol  v.  Hershey,  7  CaL  App^ 
738,  05  Pac.  1040. 

The  fact  that  the  defendant,  in  considera- 
tion of  the  enhanced  value  of  the  property,, 
long  after  plaintiff's  default,  paid  to  plain- 
tiff the  sum  of  one  thousand  dollars,  its  re- 
ceipt by  plaintiff  would  indicate  plaintiff*a 
acquiescence  in  the  equitable  offer;  but  such 
payment  and  acceptance  could  not  have  the 
effect  to  change  or  alter  the  rights  of  the 
parties,  which  had  theretofore  attached  under 
the  breach  of  the  oral  contract  on  the  part 
of  the  plaintiff. — ^Bristol  v.  Hershey,  7  OaL 
App.  738,  05  Pae.  1040. 

Applicability  of  statute  of  limitations  to 
suit  to  redeem  from  mortgage.  10  L. 
B.  A.  511. 

Extension  of  time  for,  when  last  day 
falls  on  Sunday.     14  L.  B.  A.  122. 

Time  allowed  for.    0  L.  B.  A.  677. 

§841.    Amount  required  to  redeem. 

One  who  has  a  right  to  redeem  should  pay 
to  the  sheriff  what  he  demands;  under  pro- 
test, if  he  demands  too  much. — McKillan  v. 
Bichards,  0  Cal.  365,  70  Am.  Dee.  655. 

A  party  entitled  to  redeem  has  right  to 
have  ascertained  the  price  at  which  his  inter- 
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68t  was  Bold|  in  order  that  he  may  redeem.-* 
BauB  Y.  BeynoldSi  11  €al.  14. 

A  and  C,  owning  land  in  common,  executed 
jointly  a  mortgage  to  B,  to  secure  a  debt  due 
him  from  A,  and  subBequently  A  mortgaged 
his  undivided  interest  in  the  land  to  secure 
a  debt  to  D.  The  joint  mortgage  was  fore- 
closed without  making  D  a  party,  and  the 
property  was  purchased  by  B.  When  the 
time  for  redemption  had  expired,  H  obtained 
the  deed.  Held,  that  the  redemption  money 
for  A's  interest  would  be  the  amount  of  B's 
mortgage  debt,  with  interest,  less  one-half  of 
the  purchase  money  of  the  whole  tract  sold 
as  the  land  of  the  joint  owners  under  the 
foreclosure. — ^Kirkham  ▼.  Dnpont,  14  Cal.  559. 

During  the  time  for  redemption  the  legal 
title  is  in  the  mortgagor,  and  may  be  eon- 
veved  by  him,  and  the  grantee  becomes  en- 
titled to  redeem  without  paying  to  the  moru 
gagee  the  unsatisfied  portion  of  the  judgment 
under  which  the  property  was  sold  to  him, 
and  the  judgment  for  the  deficiency  is  not  a 
lien  on  the  land. — Simpson  ▼.  Castle,  52  Cal. 
644. 

Where  land  sold  under  jud^ent  ia  em- 
braced in  one  saJe  a  redemptioner,  having 
a  lien  upon  a  share  or  part  of  the  land  sold, 
can  only  redeem  by  paying  the  whole  of  the 
purchase  money  and  redeeming  the  whole  of 
the  land;  and,  in  such  case,  he  succeeds  to 
the  whole  interest  of  the  purchaser. — £1- 
dridge  v.  Wright,  55  Cal.  531,  537. 

Two  tracts  of  land  were  sold  by  the  mort* 
gagor,  the  purchaser  of  each  assuming  a 
share  of  the  debt.  One  tract  was  conveyed 
to  plaintiff  subject  to  the  mortgages.  De- 
fendant, the  purchaser  of  the  other,  paid  the 
amount  he  had  assumed.  In  foreclosure 
against  both,  plaintiff's  tract  was  decreed 
primarily  liable,  and  was  bid  in  by  defend- 
ant, under  a  mistake  of  law,  for  less  than 
the  amount  of  the  decree.  By  agreement 
with  the  receiver,  confirmed  by  the  court,  he 
afterward  raised  his  bid  to  the  amount  of 
the  decree.  Held,  that  plaintiff  could  not 
redeem  from  him  for  any  less  sum. — Weyant 
y.  Murphy,  78  Cal.  278,  12  Am.  St.  Bep.  50,  20 
Pac.  568. 

B  obtained  insurance  on  property  which 
he  held  under  a  deed  which  was  in  fact  a 
mortgage,  as  owner  of  an  amount  equal  to 
that  advanced  by  him  to  redeem  the  property 
from  an  execution  sale  and  his  expenses.  He 
had  also  taken  a  bill  of  sale  of  his  grantors' 
growing  crops,  and  received  the  proceeds  of 
their  sale.  Upon  the  destruction  of  the 
premises  by  fire,  the  adjuster,  finding  the 
grantors  in  possession,  objected  to  paying 
the  insurance;  but  it  was  finally  settled  be- 
tween B  and  the  company  by  the  latter  pay- 
ing B  the  amount  he  had  advanced,  less  the 
amount  he  had  received  from  the  crops,  and 
B  transferring  his  interest  under  his  contract 
with  his  grantors,  and  making  a  deed  to  the 
property  to  the  company.  Held  that,  the 
company  having  notice  of  grantors'  rights, 
this  operated  as  a  payment  of  the  insurance. 


and  upon  a  bill  to  enforce  the  grantors' 
agreement  they  are  entitled  to  a  credit  of 
the  full  amount  of  the  policies. — Baker  v. 
Firemen's  Fund  Ins.  Co.,  79  Cal.  34,  21  Pac. 
357. 

Although  a  tax  title  to  land  acquired  by 
one  who  holds  the  legal  title  to  the  land  in 
trust  to  secure  the  payment  of  a  debt  is  also 
held  in  trust,  yet  where  the  debtor  was  in 
possession,  claiming  ownership,  when  the  tax 
assessment  was  made,  and  failed  to  pay  the 
taxes,  he  can  only  demand  a  conveyance  of 
the  trustee's  interest  on  payment  of  the 
amount  of  the  debt,  taxes,  costs  and  interest. 
Ward  V.  Matthews,  80  Cal.  343,  22  Pac.  187. 

Though  at  the  time  of  the  making  of  a 
mortgage  the  amount  required  for  the  re- 
demption of  the  property  in  case  of  a  sale 
under  foreclosure  was  the  amount  of  the  pur- 
chase money,  and  two  per  cent  per  month  to 
the  time  of  the  redemption,  as  provided  by 
Code  of  Civil  Procedure,  section  702,  a  pay- 
ment of  the  amount  of  the  purchase,  and  one 
Ser  cent  per  month  to  the  time  of  the  re- 
emption,  as  provided  by  the  amendment  of 
section  702  by  the  Laws  of  1897^  is  a  suffi- 
cient payment  for  the  redemption  of  the 
property  sold  under  foreclosure  aftfer  the 
adoption  of  the  amendment. — Hooker  v.  Burr, 
137  Cal.  663,  99  Am.  St.  Bep.  17,  70  Pac.  778. 

Mortgagee  cannot  require,  as  condition  of 
redemption,  payment  oi  any  other  debt  not 
a  lien  upon  the  land. — ^De  Leonis  v.  Walsh, 
140  Cal.  175,  181,  73  Pac.  813. 

A  mortgagee  in  possession  is  not  entitled 
to  any  compensation  for  personal  services  in 
the  care  and  management  of  the  property; 
and  evidence  of  the  value  of  his  services  was 
properly  excluded. — Wadleigh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93. 

An  offer  bv  the  owners  of  a  small  part  of 
the  lands  sold  under  foreclosure  of  a  mort- 
gage to  pay  to  the  commissioner  the  amount 
which  the  mortgagee  paid  for  that  particular 
part  of  the  land  at  the  foreclosure  sale,  with 
interest  thereon  at  the  rate  mentioned  in  the 
mortgage,  without  including  taxes,  costs  or 
the  amount  due  a  prior  redemptioner,  or  pay- 
ing any  money,  and  which  was  conditioned  on 
the  execution  of  the  commissioner's  deeds  to 
them — even  if  it  could  be  treated  as  a  formal 
tender  by  persons  entitled  to  redeem — did 
not  conform  to  the  requirements  of  sections 
701-703  of  the  Code  of  Civil  Procedure,  and 
was  wholly  void. — Youd  v.  Oerman  Savings  is 
Loan  Society,  3  Cal.  App.  706,  86  Pac.  991. 

Allowance  for  improvements  upon  re- 
demption from  foreclosure  sale.  9  L. 
B.  A.  676. 

Necessity  that  person  filing  bill  to  redeem 
mortgaged  property  pay  all  debts  sub- 
sequently contracted  between  him  and 
mortgagee.    Ann.  Cas.  1914A,  730. 

§  342.    Damages  for  waste  or  other  injury. 

Where  a  vendor,  under  a  power  to  sell  in 
a  mortgage,  received,  instead  of  money,  an 
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article  of  fluctuating  value,  he  is  chargeable 
with  the  higheBt  market  ralue  of  the  lot  sold. 
Benham  ▼.  Bowe,  2  Cal.  387,  66  Am.  Dec.  342. 

1 843.  Llabllltj  and  compeiunlioii  for  taxM» 
or  ImprovemeiitSk 

Where  a  bank  ia  the  mortgageei  it  la  liable 
for  the  amount  of  the  tax  on  the  value  of  its 
security.  The  owner  of  the  property  is  re- 
quired to  pay  the  tax  upon  the  excess. — Sav- 
ings &  Loan  Soc.  v.  Davidson,  38  G.  C.  A. 
365,  97  Fed.  696. 

1844.  Ttondsr  and  paTBwnt  iBfeo  eoozi. 

A  redemption  of  property  sold  under  a 
decree  of  foreclosure  is  accomplished  by  pay* 
ment,  under  protest,  of  the  amount  claimed 
to  be  due  by  the  sheriff,  though  certain  por- 
tions claimed  are  disputed. — McMillan  v. 
Bichards,  9  Gal.  365,  70  Am.  Dee.  655. 

Plaintiff,  in  consideration  of  six  thousand 
dollars,  executed  an  absolute  deed  to  one  of 
the  defendants  who  subsequently  conveyed 
to  his  codefendants.  A  separate  agreement 
between  the  parties  to  the  deed  was  made 
on  the  same  day  that  upon  repayment  of  the 
six  thousand  doUars  the  grantee  should  re- 
convey  the  premises.  Held,  that  as  the  two 
instruments  constituted  a  mortgage,  plaintiff 
could  redeem  without  proof  of  a  tender  of 
the  amount  of  the  debt. — Daubenspeck  v. 
Piatt,  22  Gal.  330. 

A  tender  of  payment  of  the  mortgage  debt 
after  its  recovery  had  been  barred  by  the 
statute  will  not  revive  the  mortgagor's  right 
to  redeem. — Gunningham  v.  Hawkins,  24  Gal. 
403,   85   Am.  Dec.   73. 

Tender  of  redemption  money  is  equivalent 
to  payment,  and  sheriff  cannot  execute  a 
deed  thereafter. — ^Hershey  v.  Dennis,  63  Gal. 
77. 

Under  the  Givil  Gode,  an  offer  to  pay  by 
one  who  seeks  to  redeem  from  a  mortgage 
must  be  made  with  intent  to  extinguish  the 
obligation. — Ghielovieh  v.  Krauss,  2  GaL 
Unrep.  700,  11  Pac.  781. 

Where  a  mortgagee  is  absent  from  the 
state  during  the  period  of  redemption,  the 
tender  to  redeem  must  be  made  as  required 
by  Givil  Gode,  section  1489,  providing  that 
the  tender  may  be  made  at  his  residence  or 
place  of  business,  if  the  same  can  be  found, 
and,  if  not,  at  any  place  within  the  state.-^- 
Swain  v.  Jacks,  125  Gal.  215,  57  Pac.  989. 

Since  a  tender  by  a  mortgagor,  after  fore- 
closure, of  the  amount  necessaz^y  to  redeem, 
revested  title  in  him,  he  was  entitled  to  main- 
tain ejectment  against  the  purchaser. — ^Leet 
V.  Armbruster,  143  Gal.  663,  77  Pac.  653. 

Under  Gode  of  Givil  Procedure,  sections 
703,  704,  and  under  Givil  Gode,  section  1504, 
providing  that  an  offer  of  payment  or  other 
performance  duly  made,  though  the  title  to 
the  thing  offered  be  not  transferred  to  the 


creditor,  stops  tlie  running  of  interest  on  the 
obligation,  and  has  the  same  effect  on  all 
its  incidents  as  performance,  a  tender  by  the 
mortgagor  to  the  purchaser,  though  refused, 
immediately  divested  the  purchaser  of  the 
estate,  and  destroyed  his  lien  for  the  amount, 
and  left  him  only  a  money  claim  for  the 
amount. — ^lioet  v.  Armbruster,  143  GaL  663,  77 
Pac.  653. 

Tender  essential  to  redeem.    9  L.  Bw  A. 
676. 

§  S46.    rrooandliigs  on  redeiupULoiL 

Statutory  right  of  redemption  can  only  be 
exercised  in  mode  prescribed. — ^Thome  v.  San 
Francisco  (People  v.  Hays),  4  Gal.  127. 

A  party  claiming  title  by  virtue  of  statu- 
tory redemption  must  show  strict  compliance 
with  the  statute. — ^Haskell  v.  Manlove,  14  GaL 
54. 

The  power  of  the  sheriff  in  relation  to  re- 
demption is  purely  statutory,  and  his  acts 
are  nugatory  nnless  the  provisions  of  the 
statute  are  pursued. — Wilcoxson  v.  Miller.  49 
Gal.  193. 

Under  section  1498  of  the  Givil  Code  a 
mortgagor  who  is  entitled  to  have  a  reconvey- 
ance of  the  mortgaged  property,  upon  pay- 
ment of  the  mortgage  debt,  is  entitled  to 
make  his  offer  of  payment  thereof  depend 
upon  the  execution  of  such  reconveyance. — 
Wadleigh  v.  Phelps,  149  GaL  627,  87  Pac  93. 

§  346.    Bedenption  from  party  prsTloiislj  i»> 
deeming. 

Bedemptioner  cannot  redeem  after  a  prior 
redomption  by  mortgagor. — ^Perkins  v.  Center. 
35  Gal.  713,  714. 

Futile  redemption  by  one  not  a  redemp- 
tioner  does  not  invalidate  subsequent  redemp- 
tion by  one  who  is  a  redemptioner,  if  made 
in  time. — Perkins  v.  Center,  35  CaL  713,  722. 

Bedemptioner  who  redeems  with  notice  that 
a  prior  redemption  was  fraudulent  and  collu- 
sive to  defeat  rights  of  wife,  takes  subject 
to  her  equities.— Perkins  v.  Center,  35  OU. 
713,  724. 

A  purchaser  of  land  at  an  execution  sale 
is  not  entitled  to  redeem  from  a  prior  pur- 
chaser under  foreclosure  proceedings,  under 
Gode  of  Givil  Procedure,  section  701,  sub- 
division 2,  authoriadng  a  creditor  having  a 
lien  by  judgment  to  redeem,  the  judgment 
being  satisfied  by  the  execution  sale,  and  the 
lien  thereby  extinguished. — ^Pollard  v.  Har- 
low, 138  GaL  390,  71  Pac.  454,  rehearing 
denied,  138  Cal.  390,  71  Pac.  648. 

1 347.    Defects,  objections  and  vatrer. 

The  assignee  of  the  purchaser  at  a  foreclos- 
ure sale  who  has  accepted  the  redemption 
money  cannot  deny  that  the  redemption  was 
effectual. — San  Jose  Safe  Deposit  Bank   of 
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SaringB  y.  Bank  of  If  adera,  121  Cal.  530,  54 
Pae.  83. 

Where  the  grantee  of  the  interest  of  a 
junior  lienor  redeeming  from  a  foreelosnre 
sale  knew  of  her  prior  assignment,  as  secur- 
ity, of  her  interest  as  redemptioner,  he  can- 
not object  that  the  mortgage,  a  copy  of  the 
record  whereof  was  produced  to  the  sheriff 
at  the  time  of  redemption  as  required  by  Code 
of  Civil  Procedure,  section  705,  was  never 
legally  recordied  because  of  defects  in  the 
certificate  of  acknowledgment;  nor  that  the 
redemption  money  was  paid  to  the  sheriff 
then  in  office,  and  not  to  the  officer  who  made 
the  sale;  nor  that  the  notice  of  redemption 
served  on  the  sheriff  then  in  office  described 
the  sale  as  made  by  him,  instead  of  Ms  prede- 
cesser. — San  Jose  Safe  Deposit  Bank  of  Sav- 
ings V.  Bank  of  Madera,  121  Cal.  539,  64  Pac. 
83. 

One  who  has  assigned  her  interest  under 
a  redemption  as  security  for  the  money  with 
which  the  redemption  was  made  is  estopped 
to  impugn  the  matter  of  her  own  redemption. 
San  Jose  Safe  Deposit  Bank  of  Savings  v. 
Bank  of  Madera,  121  Cal.  530,  54  Pae.  83. 

A  judgment  creditor  of  a  mortgagor  did 
everything  necessary  to  redeem  under  a  fore- 
closure sale,  and  paid  to  the  sheriff  a  sum 
which  the  latter  received  as  the  proper 
amount  of  redemption  money,  which  he  paid 
over  to  the  attorney  for  the  mortgagee,  who 
received  it  without  objection  as  to  the 
amount.  After  the  judgment  creditor's  right 
to  redeem  had  expired,  the  mortgagee  in- 
formed the  judgment  creditor  that  in  addition 
to  the  amount  paid  to  the  sheriff  there  should 
have  been  paid  a  certain  sum  on  account  of 
taxes  paid  by  him  on  the  property  before  the 
foreclosure.  The  parties  agreed  that  a  re- 
demption had  not  been  effected,  but  the  mort- 
gagee's  attorney  said*  that,  as  the  creditor 
ad  attempted  in  good  faith  to  redeem,  he 
would  have  mortgagee  assign  the  certificate 
of  purchase  to  the  creditor,  if  the  amount  of 
the  taxes  were  paid  to  him,  which  was  duly 
carried  out  on  both  sides.  Held,  that  the 
land  was  redeemed  under  the  judgment,  since 
equity  would  have  relieved  the  redemptioner, 
from  the  mistake,  and  have  allowed  him  to 
perfect  the  redemption. — Kofoed  v.  Gordon, 

122  Cal.  314,  54  Pac.  1115;  Kofoed  v.  Cosby, 

123  Cal.  314,  54  Pac.  1115. 

Where  a  purchaser  at  foreclosure,  after  re- 
ceiving redemption  money,  delivers  without 
consideration  a  quitclaim  deed  to  a  grantee, 
who  has  knowledge  of  the  attempted  redemp- 
tion, the  acceptance  by  the  purchaser  and 
retention  of  the  money  is  a  ratification  of 
the  act  of  redemption,  and  has  the  same  effect 
as  if  such  purchaser  had  executed  to  the  re- 
demptioner an  assignment  of  his  certificate  of 
sale;  and  hence  his  quitclaim  deed  conveyed 
no  title.  Judgment,  6  Cal.  ITnrep.  641,  63 
Pac.  1075,  reversed. — White  v.  Costigan,  134 
Cal.  33,  66  Pac.  78. 

Where  a  party  who  delivered  a  check  to  a 
sheriff,  as  agent  of  the  purchaser  for  the  re- 


demption of  property  sold  under  foreclosure, 
declared  that  he  was  the  agent  of  a  person 
entitled  to  redeem,  and  the  check  was  ac- 
cepted by  the  sheriff  on  behalf  of  such  person, 
a  contention  that  there  was  no  redemption, 
because  the  check  was  the  cheek  of  the  agent, 
and  not  of  the  person  entitled  to  redeem,  is 
without  merit. — Hooker  v.  Burr,  137  CaL  663, 
99  Am.  St.  Bep.  17,  70  Pac.  778. 

Where  a  redemptioner  of  property  sold  un- 
der foreclosure  delivered  to  the  sheriff,  at 
his  request,  a  check  for  the  amount,  instead 
of  gold  coin,  which  check  was,  in  seasonable 
time,  paid  in  gold  coin,  a  contention  that  the 
tender  and  acceptance  of  the  check  consti- 
tuted no  payment,  as  the  judgment  called  for 
payment  in  gold  coin,  cannot  be  sustained, 
the  payment  by  check  being  a  common  com- 
mercial transaction. — Hooker  v.  Burr,  137  CaL 
663,  99  Am.  St.  Rep.  17,  70  Pac.  778. 

Where  the  purchaser  of  land  sold  under 
execution  presented  her  evidence  of  title  to 
the  commissioner,  who  had  previously  sold  the 
land  under  mortgage  foreclosure,  paid  the 
money  required  to  redeem  from  the  fore- 
closure sale,  and  received  her  certificate,  such 
acts  were  sufficient  to  constitute  a  valid  re- 
demption, though  the  certificate  of  redemp* 
tion  did  not  state  the  capacity  in  which  the 
redemption  was  made. — Pollard  v.  Harlow, 
138  Cal.  390,  71  Pac.  454,  rehearing  denied 
138  Cal.  390,  71  Pac.  648. 

§348.    ProceedlngB  to  detennina  nattm  of 
docmnent. 

One  who  has  borrowed  money  and  given  as 
security  therefor  an  instrument  in  form  a 
deed  but  in  intent  a  mortgage  on  certain 
lots,  does  not,  by  assenting  to  the  sale  of 
one  of  the  lots  by  the  mortgagee,  thereby 
estop  himself  from  showing  such  deed  to  be 
a  mortgage,  especially  when  he  claims  noth- 
ing but  a  right  to  have  the  purchase  price 
of  the  lot  credited  on  his  indebtedness.-— 
Todd  V.  Todd,  164  Cal.  255,  128  Pac.  413. 

In  an  action  to  have  a  deed  absolute  in 
form  declared  to  be  a  mortgage,  sufficient 
excuse  is  shown  for  laches  by  the  averment 
that  the  defendant  "repeatedly  excused  and 
exonerated  plaintiff  from  the  obligation  to 
make  further  payments  on  said  indebtedness 
and  requested  him  not  to  make  further  pay- 
ments," where  such  allegation  is  fully  sup- 
Sorted  by  the  evidence. — Todd  v.  Todd,  164 
ial.  255,  128  Pac.  413,  414. 

In  an  action  to  have  a  deed  absolute  in 
form  declared  to  be  a  mortgage,  an  averment 
that  the  plaintiff  ap^reed  to  repay  the  sum 
borrowed  on  a  certain  day,  and  that  no  part 
of  it  has  been  paid,  is  an  averment  of  facts 
of  which  the  legal  conclusion  that  the  balance 
was  due  and  payable  necessarily  follows.-^ 
Todd  V.  Todd,  164  Cal.  255,  128  Pac.  413,  414. 

f  340.    AetlODfl  to  redeem  and  for  mecofonting, 
in  general. 

Mortgagor  may,  in  this  state,  maintain  ac- 
tion to  redeem  the  mortgage. — Daubenspeck 
V.  Piatt,  22  Cal.  330. 
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A  party  who  has  executed  a  deed  to  lands 
to  secure  tlie  performance  of  Ms  agreement, 
not  in  writing,  to  pay  a  certain  sum  of  money 
in  gold  coin,  and  who  seeks  the  aid  of  a 
court  of  equity  to  have  deed  declared  a  mort- 
gage, and  to  be  permitted  to  redeem  and 
have  a  reconveyance  of  the  land,  ought  to 
be  held  to  a  full  compliance  with  the  terms 
of  the  agreement,  as  a  condition  precedent  to 
the  conveyance,  by  the  application  of  the 
maxim,  "He  who  seeks  equity  must  do 
equity." — Cowing  v.  Bogers,  34  CaL  648. 

Where  a  deed'  absolute  in  form  is  in  fact 
a  mortgage,  the  right  to  redeem  and  the  right 
to  foreclose  are  reciprocal;  where  one  right 
is  barred  by  the  statute  of  limitations,  the 
other  is  barred  also. — Taylor  v.  McClain,  60 
Cal.  651. 

When  mortgagor  seeks  to  redeem  in  eject- 
ment by  mortgagee,  he  cannot  object  that 
limitation  has  run  against  right  to  foreclose. 
Cooney  v.  Furlong,  66  Gal.  520,  6  Pae.  388. 

When  mortgage  consists  of  deed  absolute 
and  separate  instrument  of  defeasance,  suit 
to  specifically  enforce  agreement  to  reconvey, 
is  a  suit  to  redeem. — Toman  v.  Smith,  74  Gal. 
345,  352,  16  Pac.  189. 

Action  to  redeem  is  in  effect  merely  an 
action  to  remove  a  cloud,  and  may  be  brought 
at  any  time  while  mort^gee  is  in  possession. 
Baker  v.  Fireman's  Fund  Ins.  Go.,  79  Gal.  34, 
42,  21  Pac.  357. 

An  action  to  have  a  deed  absolute  on  its 
face  declared  a  mortgage  and  for  an  account- 
ing and  other  relief,  is  in  the  nature  of  a  bill 
to  redeem. — Cline  v.  Bobbins,  112  Cal.  581,  44 
Pac.  1023. 

Offer  of  payment  is  not  a  condition  to  the 
right  to  defend  against  a  claim  of  ownership 
based  on  an  assignment  as  security  of  the 
interest  of  a  redemptioner  from  sale  under 
foreclosure,  and  of  his  right  as  such  to  de- 
mand a  deed  from  the  sheriff. — San  Jose  Safe 
Deposit  Bank  of  Savings  v.  Bank  of  Madera, 
121  Cal.  539,  54  Pac.  83. 

Where  no  redemption  was  made  or  at- 
tempted from  the  sale  under  the  decree  of 
foreclosure  by  the  purchaser  at  the  receiver's 
sale,  and  title  passed  under  such  foreclosure 
sale  to  another  person,  any  title  acquired  un- 
der the  receiver's  sale  was  thereby  lost,  and 
could  not  be  successfully  asserted  in  an  ac- 
tion to  quiet  title  against  the  holder  of  the 
sheriff's  deed  under  the  decree  of  foreclos- 
ure (McFarland,  J.,  dissenting). — White  ▼. 
Costigan,  134  Cal.  33,  66  Pac.  78. 

Action  to  compel  reconveyance  of  property 
eonveyed  to  secure  debt  may  be  maintained 
without  paying  or  offering  to  pay  debt  where 
defendant  claims  the  property  as  his  own  and 
plaintiff  claims  that  debt  is  discharged. — 
De  Leonis  v.  Walsh,  140  Cal.  175,  181,  73 
Pac.  813. 

Parties  who  made  separate  deeds  to  secure 
the  same  debt  were  properly  joined  as  co- 


plaintiffs  in  an  action  to  redeem  the  prop- 
erty from  the  indebtedness,  and  the  complaint 
by  such  coplain tiffs  states  a  single  cause  of 
action;  the  effect  of  the  various  deeds  to 
secure  the  same  debt  was  to  combine  all  the 
property  conveyed  as  a  single  security  there- 
for, as  completely  as  if  there  was  but  ene 
conveyance  and  one  mortgagor;  and  no  re- 
demption could  be  made  as  to  part  of  the 
mortgaged  premises  without  paying  the  whole 
debt.— Wadleigh  v.  Phelps,  149  CaL  627,  87 
Pae.  93. 

Although  a  general  demurrer  to  an  amended 
complaint  in  an  action  to  redeem  property 
mortgaged  by  deed  may  raise  the  question 
of  laches,  upon  the  ground  that  a  cauae  of 
action  is  not  stated,  yet,  where  there  is  noth- 
ing in  the  facts  or  circumstances  alleged 
tending  to  show  any  inexcusable  delay  of 
plaintiffs  in  bringing  the  action,  the  mere 
fact  that  the  amended  complaint  sets  up  addi- 
tional indebtedness  secured  by  the  deed  t# 
that  pleaded  in  the  original  complaint  does 
not  tend  to  support  the  demurrer  on  the 
ground  of  laches,  where  a  cause  of  action  is 
otherwise  stated. — ^Wadleigh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93. 

Though  the  decision  of  the  courts  have 
been  liberal  in  enforcing  oral  contracts  for 
redemption,  yet  a  redemptioner  may  not  vio- 
late the  agreement  under  which  he  claims, 
and  still  have  a  decree  giving  effect  to  the 
violated  agreement. — ^Bristol  v.  Herabej,  7 
Gal.  App.  738,  95  Pac.  1040. 

In  an  action  by  the  debtor  to  enforce  a 
redemption  from  the  prior  mortgagee  under 
an  oral  agreement,  where  the  complaint  shows 
an  agreement  between  the  debtor  and  the 
mortgagee  that  the  debtor  was  to  pay  the 
sum  of  fifty  dollars  monthly  to  the  mortgagee, 
and  on  that  condition  was  to  be  allowed  time 
to  pay  the  full  amount  of  the  principal  in  two 
or  three  years,  and  alleged  no  payment  or 
tender  of  any  money  whatever  for  tne  period 
of  twenty-two  months,  when  a  tender  was 
made  which  was  refused,  and  alleges  no  ex- 
cuse for  the  failure  to  make  payments  as 
agreed,  the  complaint  is  insufficient  to  state 
a  cause  of  action,  and  a  demurrer  thereto 
was  properly  sustained.— Bristol  v.  Hershey,  7 
Cal.  App.  738,  95  Pac.  1040. 

In  an  action  to  redeem  from  a  mortgage 
by  deed  absolute,  in  determining  whether  the 
pleading  is  also  intended  to  include  the 
remedy  of  ejectment,  the  prayer  of  the  eom- 
plaist  msy  be  considered.  It  is  held  that  the 
remedy  sought  in  this  case  was  one  of  re- 
demption only,  and  that  the  case  was  tried 
wholly  upon  that  theory. — Green  v.  Thornton, 
8  Cal.  App.  160,  96  Pac.  382. 

Jurisdiction  of  suit  to  redeem  land  in  an- 
other state  or  eountry.  69  L.  S.  A. 
685. 


I860. 


Tima   to    sue,    Umitattoos    mud 


The  right  of  the  mortgagor  to  maintain  an 
action  to  redeem  the  property  from  the  lien 
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at  the  mortgage  is  'barred  bv  the  statute  of 
limitations  at  the  end  of  lonr  years  from 
the  time  the  right  of  action  accrues  on  the 
debt. — Cunningham  v.  Hawkins,  24  G^.  403, 
85  Am.  Dec.  73. 

A  second  mortgagee  who  is  not  made  a 
partj  defendant  in  an  action  foreclosing  the 
iirst  mortgage  is  barred  of  the  right  of  re- 
deeming from  a  sale  made  under  the  fore- 
elosure,  unless  he  commences  his  aetion  to 
redeem  within  four  years  from  the  time  his 
right  of  action  aeemes  on  his  debt.— -Siter  t. 
Jewett,  33  Cal.  92. 

The  right  of  the  mortgagee  to  maintain  an 
action  on  the  debt,  and  to  enforce  the  lien 
of  the  mortgage  given  to  maintain  an  action 
for  the  redemption  of  the  property  from  the 
lien  of  the  mortgage,  are  reciprocal;  and  when 
one  is  barred  by  the  statute  of  limitations  the 
other  is  also  barred. — Arrington  ▼.  Liscom, 
34  Cal.  365,  94  Am.  Dec.  722. 

Under  the  Code  of  Ciyil  Procedure  a  suit 
to  redeem  from  a  mortgage  was  not  barred 
where  there  was  no  evidence  that  the  mort- 
gagee had  adverse  possession  of  the  mort- 
gaged property  for  live  years  after  breach. — 
Cohen  v.  Mitchell,  2  Cal.  Unrep.  629,  9  Pae. 
649. 

The  finding  against  a  plea  of  the  statute 
of  limitations  cannot  be  disturbed  where  the 
evidence  shows  that  the  defendant  was  a 
mortgagee  in  possession,  and  that  his  holding 
was  not  adverse  to  the  mortgagors  at  any 
time  prior  to  his  death. — Wadleign  v.  Phelps, 
149  Cal.  627,  87  Pac.  93. 


§361. 


Pleading  and  erldence. 


Plaintiff  in  action  to  redeem  mortgage  need 
not  allege  or  prove  tender  of  the  amount  due 
npon  the  mortgage  debt  previous  to  the  com- 
mencement of  the  action. — Daubenspeek  v. 
Piatt,  22  Cal.  330. 

In  a  suit  brought  by  a  junior  mortgagee 
for  the  purpose  of  being  allowed  to  redeem 
from  a  sale  made  in  foreclosure  of  the  senior 
mortgage,  the  complaint  should  not  be  dis- 
missed merely  because  not  strictly  in  form 
to  reach  the  end  aimed  at,  provided  it  is  sus- 
ceptible of  being  put  into  proper  form  by 
amendment. — Carpentier  v.  Brenham,  1  Cal. 
Unrep.  812. 

Averment  of  right  to  redeem  is  of  a  mere 
eondusion  of  law.  Facts  showing  right  must 
be  averred. — ^Edwards  v.  Burris,  60  Cal.  157. 

A  complaint  alleging  that  land  belonging 
to  plaintiff  was  conveyed  to  defendant  for 
a  certain  sum,  the  land  to  be  sold  at  a  price 
satisfactory  to  the  parties,  and  the  profits 
divided,  shows  no  cause  of  action  entitling 
plaintiffs  to  decree  that  they  are  owners  of 
the  land,  and  that  defendant's  interest  there- 
in is  that  of  a  mortgagee,  subject  to  their 
right  to  redeem,  as  it  fails  to  show  any  obli- 
gation assumed  by  plaintiffs  which  the  mort- 
gage was  given  to  secure. — Sehults  y.  Me- 
Lean,  25  Pac.  427. 

A  complaint  which  seeks  to  have  an  abso- 
lute deed  declared  a  mortgage,  and  to  permit 


the  plaintiff  to  redeem  therefrom,  but  which 
fails  to  show  that  the  money  averred  to  have 
been  borrowed  by  the  plaintiff  from  the  de- 
fendant is  due  and  payable,  fails  to  state  a 
cause  of  action. — Ganceart  ▼.  Henry,  98  Cal. 
281,  33  Pae.  92. 

Where  a  cross-bill  to  redeem  from  mort- 
gages does  not  set  forth  a  sufficient  tender  or 
offer  of  the  redemption  money  to  stop  inter- 
est, it  is  error  for  tbe  court  not  to  allow 
interest  on  the  amounts  credited  to  the  pur- 
chaser down  to  date  fixed  by  the  decree  for 
eomputinff  interest  on  the  defendant's  cred- 
its.—-Bandall  V.  Duff,  101  Cal.  82,  35  Pac.  440. 

A  complaint  asking  that  it  be  adjudged 
that  certain  deeds  of  land  are  mortgages,  and 
that  they  have  been  paid,  and  that,  if  it  be 
found  that  any  part  of  the  debt  remains  un- 
paid, plaintiffs  be  admitted  to  reaeem,  and 
that  they  be  let  into  possession,  states  a  local 
cause  of  action,  whicn  should  be  brought  in 
the  county  in  which  the  land  lies. — Smith  v. 
Smith,  4  Cal.  Unrep.  860,  38  Pac.  43. 

Inadequacy  of  the  price  paid  at  foreclosure 
sale  is  a  proper  allegation  in  a  bill  in  equity 
to  redeem  after  expiration  of  statutory  period 
of  redemption,  since  it  shows  that  the  equity 
is  valuable  and  important. — Benson  v.  Bunt- 
ing, 127  Ofel.  532,  78  Am.  St.  Bep.  81,  69  Pac. 
991. 

The  mere  averment  in  defendant's  affi- 
davit, that  he  was  deprived  of  the  right  to 
redeem  either  of  the  two  lots  of  the  vineyard 
property  separately,  without  showing  that  he 
desired  to  or  could  redeem  any  part  of  the 
property,  is  insufficient  to  show  that  he  was 
injured  by  the  sale. — Meux  v.  Trezevant,  132 
Cal.  487,  64  Pac.  848. 

The  evidence  of  a  plaintiff  against  the  de- 
ceased mortgagor  as  to  matters  of  fact  oc- 
curring before  his  death,  in  the  action  to 
redeem  the  mortgaged  property,  was  not  in- 
competent under  section  1880  of  the  Code  of 
Civil  Procedure,  which  only  applies  to  actions 
upon  claims  or  demands  against  the  decedent 
which  might  have  been  enforced  against  him 
in  his  lifetime  by  personal  action  for  the  re- 
covery of  money,  and  upon  which  a  money 
judgment  could  have  been  rendered. — ^Wad- 
leigh  V.  Phelps,  149  Cal.  627,  87  Pac.  93. 

In  a  bill  by  a  mortgagor  to  have  a  bank  as 
mortgagee  de<slared  a  trustee  in  equity  if, 
regardless  of  the  question  whether  there  was 
an  express  agreement  a^  to  the  purchase  of 
outstanding  titles,  the  other  facts  stated  in 
the  bill,  and  proofs  established  at  the  trial, 
show  that  any  trust  or  fiduciary  relations 
existed  between  the  parties  by  virtue  of  such 
transactions,  the  complainants  would  be  en- 
titied  to  relief  although  the  words  ''trust"  or 
"fiduciary"  or  "unfairness"  are  not  mentioned 
in  the  bill.— Savings  is  Loan  Soe.  v.  David- 
son, 38  C.  C.  A.  365,  97  Fed.  696. 

§352.    Trial  or  hearing  and  Interlocu- 
tory Jodgment  or  decree. 

« 

Where  the  complaint  does  not  eharge  the 
mortgagee  in  possession  with  negligence,  or 
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improper  conduct,  in  the  leasing  the  mort^ 
gaged  premifles,  but  requires  him  to  account 
for  the  rents  he  actually  received,  it  is  proper 
in  the  courts  to  refuse  to  instruct  the  jury 
that  he  might  have  leased  the  property  dif- 
ferently, and  to  charge  him  with  what  he 
might  have  received  if  so  leased. — ^Benham  y. 
Bowe.  2  Cal.  387,  56  Am.  Dee.  342. 

In  a  suit  to  have  a  deed  absolute  in  form 
declared  a  mortgage,  where  the  allegations  of 
the  complaint  and  the  evidence  are  that  the 
money  received  by  plaintiff  was  a  loan,  and 
not  for  the  purchase  of  the  property,  a  find- 
ing that  there  was  a  parol  agreement  that 
plaintiff  could  buy  the  land  back  at  any  time, 
by  paying  the  price  he  had  received,  with 
interest,  is  outside  the  pleadings,  and  unsup- 
ported oy  the  proof. — ^Dalton  v.  Leahey,  80 
Cal.  446,  22  Pae.  283. 

Where,  in  an  action  to  redeem  certain  land 
conveyed  to  grantor's  agent  to  secure  ad- 
vances, the  court  held  that  the  security  did 
not  cover  commissions,  as  contended  by  de- 
fendant, findings  as  to  representations  by  the 
agent  at  the  time  of  the  execution  of  the 
conveyance  as  to'  the  amount  due  him  for  ser- 
vices, and  that  while  acting  as  grantor's 
agent  he  permitted  her  to  do  improvident 
things,  and  kept  no  books,  but  managed  her 
business  carelessly,  were  immaterial. — ^De 
Leonis  v.  Walsh,  140  Cal.  176,  73  Pac.  813. 

Where  in  an  action  to  redeem  from  a 
foreclosure  sale,  the  complaint  averred  that 
plaintiffs  offered  to  redeem  within  a  certain 
time,  and  also  that  after  receiving  the  com- 
missioner's deed  to  the  property  defendants 
continuously  claimed  it  free  from  any  right 
of  redemption  in  plaintiffs,  a  finding  that  the 
latter  allegation  was  true  rendered  a  finding 
of  the  truth  of  the  former  one  unnecessary. — 
Benson  v.  Bunting,  141  Cal.  462,  75  Pac.  59. 

In  an  equitable  action  to  redeem  from  a 
mortgage  by  deed  the  verdict  of  a  jury  is 
merely  advisory,  and  the  court  has  power  to 
disregard  the  verdict  and  find  otherwise.— 
Green  v.  Thornton,  8  Cal.  App.  160,  96  Pac. 
382. 

§  353.    TaUng  and  atating  account 

To  entitle  one  to  status  of  redemptioner 
from  a  sale  under  foreclosure  n  should  have 
been  alleged  that  she  was  the  mortgagor,  or 
judgment  debtor,  or  the  successor  in  interest 
of  the  judgment  debtor,  or  creditor  having 
a  lien  by  judgment  or  mortgage  on  the  prop- 
erty sold,  etc. — ^Edwards  y.  Burria,  60  CiJ. 
157,  160. 

An  absolute  deed  having  been  declared  a 
mortgage,  the  account  should  be  so  stated 
between  the  parties  as  to  credit  the  mort- 
gagee while  in  possession  with  all  sums  of 
money  paid  out  by  him  for  the  mortgage, 
and  for  taxes  and  improvements  upon  the 
property,  and  also  with  his  expenses  and  a 
reasonable  compensation  for  his  time  in  at- 
tending to  the  mortgagor's  business,  and  with 
interest  on  the  several  sums.    The  mortgagee 


should  be  charged  with  the -value  of  the  rents 
and  profits  of  the  land  while  he  held  pot- 
session  of  it,  with  the  amount  of  a  mortgage 
which  he  placed  upon  the  land  and  had  not 
paid,  and  with  the  value  of  certain  labor 
which  the  mortgagor  had  performed  for  the 
mortgagee. — Husheon  v.  Husheon,  71  Cal.  407, 
12  Pac.  410. 

Though  the  lien  of  a  mortgage  in  the  form 
of  an  absolute  deed  is  extinguished  throngk 
failure  to  include  it  in  an  action  for  fore- 
closure of  another  deed  given  as  security  for 
the  same  debt,  and  so  violating  Cod«  of  Civil 
Procedure,  section  726,  providing  that  there 
can  be  but  one  action  for  any  debt  secured 
by  mortgage,  yet  such  former  deed  remains 
a  cloud  upon  the  grantor's  title,  which  he  is 
entitled  to  have  removed  upon  payment  of 
any  balance  due  on  foreclosure  of  the  other 
deed.— HaU  y.  Amott,  80  CaL  348,  22  Pac 
200. 

Under  Code  of  Civil  Procedure,  section  707, 
providing  the  the  purchaser  in  foreclosure 
proceedings  may,  from  sale  until  redemption, 
receive  from  the  terre-tenant  the  rents  of  the 
property,  or  the  value  of  the  use  thereof,  the 
purchaser  can  recover  an  amount  of  the  land- 
ford's  share  of  the  crops  raised  aa  rent,  only 
in  proportion  as  the  time  intervening  be- 
tween the  purchase  and  the  expiration  of  tbe 
year  term  bears  to  one  year. — Clarke  y.  Cobb, 
121  Cal.  595,  54  Pac.  74. 

Where  foreclosure  purchaser  denies  mort- 
gagor's right  to  redeeni,  he  is  entitled  to  two 
per  cent  per  month  during  statutory  period 
of  redemption  only  and  not  until  actual  re- 
demption by  suit. — ^Benson  v.  Bunting^  141 
Cal.  462,  465,  466,  75  Pac.  59. 

In  fixing  amount  to  be  paid  for  redempticm. 
court  may  allow  offset  of  rental  value  of 
premises  while  in  purchaser's  possession. — 
Benson  v.  Bunting,  141  CaL  462,  465,  76  Pac 
59. 

Improvements  made  after  commencement 
of  suit  to  redeem  by  defendant,  who  know- 
ingly took  possession  against  consent  and  in 
hostility  to  plaintiff's  claim,  cannot  recover 
therefor. — ^Benson  y.  Bunting,  141  CaL  462, 
465,  75  Pac.  59. 

In  action  to  redeem  against  purchaser  at 
foreclosure,  latter  cannot  recover  amount 
paid  on  void  street  assessment. — Benson  r. 
Bunting,  141  CaL  462,  465,  75  Pac  59. 

§  854.    lihal  jadgment  or  decTM  and 

enfoxcement  thereof. 

In  action  to  redeem  from  deed  absolute  in- 
tended as  a  mortgage,  decree  of  foreclosure 
is  neither  necessary  nor  proper. — ^Beamer  v. 
Nesmith,  34  Cal.  624,  628. 

In  action  by  mortgagor  to  redeem,  when 
title  is  held  as  security,  decree  should  fix  a 
day  for  payment,  and  decree  reconveyance 
thereupon. — Meyer  v.  Mowry,  34  Cal.  514; 
Cowing  V.  Bogers,  84  CaL  648. 
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Under  a  prayer  for  general  relief,  no  relief 
can  be  granted  in  equitj  beyond  tnat  wMeh 
is  authorized  by  the  facts  stated  in  the  bill. 
Thns  if  the  owner  executes  two  mortgages 
upon  the  same  land,  and  the  prior  mortgagee 
enforces  his  mortgage  in  equity,  without  mak- 
ing the  junior  mortgagee  a  party  defendant, 
and  purchases  the  property  at  the  sale,  and 
receives  a  sheriff's  deed,  the  junior  mortgagee 
may  file  a  bill  to  redeem;  but  if  his  com- 
plaint contains  only  the  usual  averments  in 
an  action  to  enforce  a  mortgage,  and  makes 
no  reference  to  the  prior  mortgage,  sale,  and 
purchase,  the  court  cannot  enter  a  decree  au- 
thorizing him  to  redeem. — Carpentier  v.  Bren- 
ham,  50  Gal.  549. 

Where  a  mortgage  is  given  in  the  form  of 
an  absolute  deed,  with  a  separate  defeasance 
clause  reciting  that  the  legal  title  will  be 
reconveyed  on  payment  of  the  debt  secured, 
the  mortgagor,  or  those  claiming  under  him, 
can,  on  redeeming,  require  no  more  than  a 
reconveyance  of  the  interest  originally  con- 
veyed by  the  mortgage. — ^Hall  v.  Arnott,  80 
Cal.  348,  22  Pac.  200. 

An  action  to  have  a  deed  absolute  on  its 
face  declared  a  mortgage,  and  for  an  account- 
ing and  other  relief,  is  in  the  nature  of  a  bill 
to  redeem;  and  the  decree  should  not  be  fore- 
closure, but  that  on  payment  of  the  amount 
due  within  reasonable  time,  to  be  fixed  by 
the  court,  the  mortgage  shall  be  adjudged  to 
be  satisfied,  and  that,  if  not  so  paid,  the  ac- 
tion shall  be  dismissed. — Cline  v.  Bobbins, 
112  Cal.  581,  44  Pac.  1023. 

Where  the  plaintiff,  in  an  action  to  fore- 
close a  mortgage  executed  prior  to  1897,  em- 
ployed the  defendant's  attorneys  to  make  the 
bid  at  the  sale,  and  misrepresented  through 
them  to  the  defendant  that  he  had  twelve 
months  in  which  to  redeem,  and  defendant, 
relying  on  the  truth  of  the  representations, 
neglected  to  redeem  within  six  months,  as  he 
otherwise  would  have  done,  and  tendered  a 
full  redemption  within  the  twelve  months, 
the  refusal  to  accept  the  tender  operated  as 
a  fraud  upon  the  defendant,  and  he  is  entitled 
to  equitable  relief,  regardless  of  whether  the 
misrepresentations  were  fraudulently  or  hon- 
estly made. — ^Benson  v.  Bunting,  127  Cal.  532, 
78  Am.  St.  Bep.  81,  59  Pac.  991. 

Code  of  Civil  Procedure,  section  703,  enacts 
that  if  property  be  redeemed  by  a  "redemp- 
tioner,"  and  sixty  days  have  elapsed,  and  no 
other  redemption  is  made  and  the  time  for  re- 
demption has  expired,  the  redemptioner  shall 
be  entitled  to  a  sheriff's  deed.  A  mortgagee 
foreclosed,  and  subsequently  plaintiff,  a  gran- 
tee of  one  of  the  devisees  of  the  mortgagor, 
redeemed.  Held,  that  the  redemption  not 
having  been  effected  by  a  "redemptioner,"  as 
that  term  is  used  in  the  section,  it  was  error 
to  enter  a  decree  requiring  the  other  devisees 
to  pay  to  plaintiff  within  sixty  days  their 
several  portions  of  the  money  expended  in 
effecting  the  redemption  but  the  decree 
should  have  been  that  in  default  of  payment 
within  a  reasonable  time  the  property  be 
sold,  and  so  much  of  the  proceeds  as  might 


be  necessary  be  applied  to  plaintiff's  claim, 
and  the  balance,  if  any,  go  to  the  heirs. — 
Warner  Bros.  Co.  v.  Freud,  138  CaL  651.  72 
Pac.  345. 

Where,  in  an  action  to  redeem  certain  land 
conveyed  as  security  for  advances,  the  gran- 
tee repudiated  plaintiff's  title,  and  refused  to 
account  to  her,  it  was  proper  for  the  court, 
on  finding  that  the  land  was  conveyed  as  se- 
curity, to  impose  costs  on  defendant,  though 
the  balance  of  the  account  was  in  his  favor. 
De  Leonis  v.  Walsh,  140  Cal.  175,  73  Pac.  813. 

The  defendant  is  entitled  to  legal  interest 
on  the  final  judgment  allowing  redemption, 
less  plaintiff's  costs,  until  tender  of  the 
amount  found  due,  as  provided  for  therein, 
or  if  such  tender  is  not  made,  until  sale 
under  foreclosure. — Wadleigh  v,  Phelps.  149 
Cal.  627,  87  Pac.  93. 

$356*    Operation  and  effect 

Where  property  is  mortgaged  to  secure  two 
notes  falling  due  at  different  periods,  and  the 
mortgage  is  foreclosed  by  suit  upon  the  note 
first  falling  due,  and  then  after  the  period 
for  redemption  has  passed,  but  before  the 
sheriff  has  executed  his  deed  to  the  purchaser, 
this  first  note,  or  rather  the  judgment  thereon, 
is  paid,  held,  that  the  payment  of  this  note 
effected  the  redemption  of  the  property  and 
left  it  subject  to  the  mortgage  to  secure  the 
second  note.— Hocker  v.  Beas,  18  Cal.  650. 

A  mortgage  was  executed  by  a  husband 
on  community  property,  and  he  and  his  wife 
were  thereafter  divorced,  one-half  of  the 
property  being  awarded  to  the  wife.  The 
mortgage  was  foreclosed,  and  from  the  sale 
a  redemption  was  made  by  a  sham  judgment 
creditor  of  the  husband.  Held  that,  in 
equity,  redemption  by  such  creditor  was  a 
redemption  by  the  husband,  and  extinguished 
the  lien  of  the  mortgage,  so  that  the  rights 
of  the  wife  would  attach,  subject  only  to  con- 
tribution to  be  made  by  her  as  a  tenant  in 
common  with  the  husband  for  half  the  ex- 
penses of  the  redemption.— Perkins  v.  Center. 
35  Cal.  713.  ' 

Where  a  purchaser  at  execution  sale 
claimed  the  right  to  redeem  certain  land 
from  a  prior  mortgage  foreclosure  to  which 
he  was  not  entitled,  and  the  sheriff  received 
from  him  money  necessary  to  redeem  and  exe- 
cuted a  certificate  of  redemption,  the  only 
interest  he  acquired  thereby  is  the  interest 
of  the  purchaser  at  the  foreclosure  sale  as 
such,  which  does  not  include  any  title  or 
right  to  the  judgment  under  which  the  sale 
took  place. — Abadie  v.  Lobero,  36  Cal.  390. 

Where  land  was  sold  under  judgment  of 
foreclosure  against  tenants  in  common,  and 
redeemed  by  a  judgment  creditor  of  one  of 
the  tenants,  who,  in  due  course,  received  his 
deed,  held,  that  the  redemptioner  took  the  in- 
terests of  both  tenants. — Eldridge  v,  Wright 
55  Cal.  531. 

Where  the  execution  debtor  and  a  junior 
lienor,  who  has  hypothecated  her  interest  as 
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redemptioner.  Join  in  conveying  the  legal 
title,  the  grantee  holds  the  same  subject  to 
the  equitable  mortgage  created  by  the  assign- 
ment of  the  redemptioner. — San  Jose  Safe  De- 
posit Bank  of  Savings  t.  Bank  of  Madera, 
121  Cal.  539,  54  Pae.  83. 

By  Code  of  Civil  Procedure,  section  703, 
a  redemption  from  a  mortgagee  is  followed 
by  a  sheriff's  deed,  and  section  705  requires 
a  redemptioner  to  serve  with  his  notice  of  re- 
demption to  the  sheriff  a  copy  of  any  assign- 
ment necessary  to  establish  Ids  claim.  Held, 
that  where,  after  mortgage  foreclosure,  the 
purchaser  on  mortgage  sale  gave  a  deed  of 
the  premises  to  the  owner,  and  prior  thereto, 
and  with  the  knowledge  of  the  owner,  one 
who  was  unauthorized  to  redeem  attempted  to 
do  so,  and  paid  the  redemption  money  to  the 
sheriff,  under  section  703  the  redemption  was 
virtually  an  assignment  of  the  purchaser's  in- 
terest though  the  sheriff  was  not  authorised 
to  make  the  deed  under  section  705,  and  hence 
should  be  regarded  as  the  assignee  of  the  pur- 
chaser, and  the  owner  entitled  to  have  her 
title  quieted  only  on  condition  of  paying  the 
redemption  money  to  the  redemptioner.-^ 
White  V.  Costigan,  6  Cal.  Unrep.  041,  63  Pae. 
1076. 

Where  the  purchaser  at  mortgage  sale  gave 
a  deed  of  the  premises  to  the  owner  and  prior 
thereto  one  not  entitled  to  redeem  had  paid 
the  redemption  money  to  the  sheriff  the  re- 
demptioner's  right  to  be  regarded  as  the  as- 
signee of  the  purchaser's  interest,  being 
purelv  one  in  equity,  did  not  extend  to  the 
forfeiture  of  the  owner's  title  for  nonredemp- 
tion,  she  not  being  affected  by  the  transac- 
tion between  the  purchaser  and  the  redemp- 
tioner, and  the  deed  from  the  purchaser  be- 
ing in  effect,  a  redemption. — White  v.  Costi- 
gan, 6  Cal.  unrep.  641,  63  Pae.  1076. 

Where  one  who  was  not  authorized  to  re- 
deem from  mortgage  sale  paid  the  redemp- 
tion money  to  the  sheriff,  such  redemptioner 
had  a  right  to  have  his  equitable  title  per- 
fected by  a  conveyance  from  the  owner,  to 
whom  the  purchaser  thereafter  conveyed  the 
land. — White  v.  Costigan,  6  Cal.  Unrep.  641, 
63  Pae.  1075. 

Where  one  who  was  not  authorized  to  re* 
deem  from  a  mortgage  sale  paid  the  redemp- 
tion money  to  the  sheriff,  his  right  to  be  re- 
paid his  money,  or  have  a  conveyance  from 
the  owner  of  the  lands,  being  an  equitable 
one  merely,  he  should  be  allowed  legal  inter- 
est only  on  the  amount  paid  by  him  from  the 
date  of  payment. — White  v.  Costigan,  6  CaL 
Unrep.  641,  63  Pae.  1076. 

A  redemption  by  one  of  several  joint 
owners  from  a  sale  under  foreclosure  of  a 
mortgage  has  the  effect  to  terminate  the  sale, 
and  merely  gives  such  joint  owner  an  equi- 
table lien  upon  the  interests  of  the  other 
joint  owners  for  reimbursement  of  their  pro- 
portion of  the  money  paid,  with  interest.— 
Warner  Brothers  Co.  v.  Freud,  138  CaL  661, 
72  Pae.  345. 


Where  one  exercises  the  right  of  redemp- 
tion when  he  is  under  no  legal  obligation  so 
to  do,  as  a  junior  lien  claimant^  or  a  judg- 
ment creditor,  his  action  is  not  m  strictness 
a  redemption,  but  a  purchase  of  the  right  and 
title  acquired  under  the  sale. — ^McNutt  v. 
Nuevo  Land  Co.,  167  CaL  459,  140  Pae.  6. 


MOETQAOEE. 

As  party  to  action  to  quiet  title.    Bee  Qnlal* 
tag  Titte,§28. 


MOKTOAOEE  IN  POflSESnOV. 

Bee  Mortgages,  S  89. 


MORTIFIOATIOH. 

Ai  element  of  damage  for  breach  of  promife 
to  marry.  See  Bxea^  of  Promiae  «f  llar- 
zlage^l?. 


MOKTBIAIN  AOT. 

Law  governing  validity  of  legacy  undei. 
2  L.  B.  A.  (K.  a)  440. 


MORTVAKT  TABLE!. 

Bee  references  under  Aannlty  Tablea 


MO 

See,  also.  Descent  aad  DistrilntiQa;  Panal 

and  OUUL 

Ldheritance    by    bastard    from    or    through 
mother.    See  Bastaxd%§ll. 

Bight  to  sue  for  wrongful  death  of  child  after 
desertion  by  father.    See  Deatii»§15. 

Father  as  sole  next  of  kin  to  muaanied 
child  to  exclusion  of  mother.  1  B.  B. 
C.  666. 

Father's  right  to  appoint  guardian  for 
child  as  against  mother.    13  L.  B.  A. 

(N.  S.)  288. 

Li  travail,  declarations  ef  as  evidence. 
109  Am.  St.  Bep.  741. 

Inheritance  by  illegitimate  from,  23  h. 
B.  A.  764. 

"Mother"  as  including  stepmothor.  Ann. 
Cas.  1914B,  62. 

ICother's  right  to  appointment  me  guard- 
ian of  minor  child.    33  L.  B.  A.  (N.  a) 

870. 

Bight  to  recover  for  injury  to  min<ir  ser- 
vant employed  without  mother's  eon- 
sent.    30  L.  B.  A.  (N.  &}  314. 


MOTHEB-IN-LAW— M0TI0K8  AND  OBDEBS. 
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MOTHEB^IN-LAW. 

As  member  of  family  of  iiiBiirad.    3  Lu 
B.  A.  (N.  S.)  336. 

Implied  agreement  to  pay  for  serrieee 
rendered  to.     11  L.  B.  A.  (N.  8.)  886. 

Insurable  intereet  in  life  of.    54  L.  B.  A. 
232. 


MOTION  IN  ABSE8T. 

In  eiyil  action.    See  JiidgnMint>  §  180  «t 
In  criminal  prosecutions.    See  OUmiaal 
§670  et  Mq. 


MOTION  TO  QUA8H. 

See  Indlctnumt  and  Inf  onnaMon*  §  122  ot  Mq. 

For  excess  of  jurisdiction  of  court  in  service 
of  process.    See  Jnstico  of  tlio  Faaoe^  §  46. 


MOTIONS  AND  OBDESS. 


•  1. 

•  2. 

•  3. 
I  4. 

§  5. 

s  «. 

S   7. 

•  8. 
§   9. 

UO. 
IlL 
812. 
S13. 


Nature,  scope  and  purpose. 
Mode  of  making  and  partial. 
Notice. 

Wairer  of. 

Motion  papers  in  generiL 

Hearing. 

Determination. 

BenewaL 

Orders. 

Modifying  or  Tacating. 

Effect  of  modification  or  vaeatiOB. 

Construction  and  operation. 

— '—  Conclusiveness. 


Conclusiveness  of  judgment  on  motion.  See 
Juilgm«iit»  §  462. 

Estoppel  hj  motions.    See  Ilg>oppri»§& 
Existence   of  remedy  by  motion  as  bar  to 

right  to  appeaL    See  Appeal  and  Bnor, 

§10. 

For  change  of  venue.    See  Orlmlnal  Law,  §  99. 
For  continuance.    See  Orlmlnal  Law»§S04. 
For   directed  verdict.    See  Ttial,  §i  70-74. 
For   dismissal   of   appeal.    See   Appeal   and 

Error,  §§  lOOOa-1015. 
For  intervention.    See  Partiei^§26. 
For  judgment  on  pleadings.     See  Pleadl]ige» 

§193. 
For    new   triaL    See    Odmlnal  Law,  §§667- 

669;  New  Trial,  §  64. 
For  new  trial.    See  New  Trial,  §  64  et  ae^. 
For  retaxation  of  costs.    See  OostB,§64. 
For  security  for  costs.    See  OoetB,§82. 
For  substitution  of  parties  to  civil  actions. 

See  Partle8,§36. 
For  voluntarv  dismissal.    See  IManilttal  and 

Nonsuit,  §  la 

In  arrest  of  judgment.  See  Orindnal  Law, 
§676. 

Judgment  denying  motion  as  bar.    See  jQdg- 

inent»§898. 
Judgment   on  motion.    See  Judgment,  §  132. 

Necessity  for  motion  in  lower  court  to  obtain 
teview  ef  error.  See  Appeal  and  Error, 
§§  301-306. 

Necessity  for  motion  to  strike  ont  in  lower 
court  to  obtain  review  of  error.  See  Orlm- 
lnal Law,  §  641. 

Notice  of  motion  to  dismiss  appeal.  See 
Crlsilnal  Law,  §717. 

Belating  to  pleadings.    See  Pleading,  XL 


Setting  up  discharge  in  insolvency  by  motion. 
See  In80lyency,§136. 

To  affirm  judgment  appealed  from.  See  Ap- 
peal and  Error,  §  1367. 

To  dismiss  appeal.  See  Appeal  and  Error, 
XTTT,  D. 

To  dissolve  attachment  See  Atfeadiment, 
§134. 

To  dissolve  temporary  injunction.  See  In- 
jimcti(»i,  §§  107-111. 

To  open  default.    See  Jndgmeul^  §§  10S-116b 

To  open  or  vacate  judgment.  See  Judg- 
ment^ §262. 

To  order  depositions  taken.  See  D^posltionfl, 
§8. 

To  quash  alternative  writ  of  prohibition. 
See  FroMbltion,  §  84. 

To  quash  indictment.  See  Indictment  and 
Information,  §  122. 

To  quash  service  of  process  on  foreign  cor- 
poration, and  sufficiency  of  affidavit.  See 
Oorporationa,  §  489. 

To  reinstate  dismissed  appeal.  See  Appeal 
and  Error,  §1024. 

To  set  aside  service  of  process  in  justice 
court.    See  Jnatlcee  of  tae  Peace,  §  69. 

To  strike  out  evidence.  See  Orlmlnal  Law, 
§847. 

To  strike  out  evidence.    See  Ttial,  §§  46-^2. 

To  tax  costs.    See  OostB,  §  60. 

First  and  last  days  in  computing  time 
on.     49  L.  B.  A.  222. 

Power  of  amicus  curiae  to  make  motion. 
Ann  Cas.  1915A,  197. 

Bnle  of  res  judicata  as  applicable  to  mo- 
tions in  pending  action.  Ann.  Cas. 
1914D,  974. 
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Setoff  OB  motion  against  judgment  in 
hands  of  assignee.    23  L.  B.  A.  389. 

1 1.    Nature,  scope  and  pnipose. 

A  petition  may,  under  some  eiTCumstanees, 
be  treated  as  a  statutory  motion,  instance. — 
Bank  of  Napa  ▼.  Godfrey,  77  Cal.  )612,  617, 
20  Pae.  142. 

A  motion  is  an  application  for  an  order. — 
KcGhure  ▼.  Drew,  83  Gal.  225,  232,  23  Pae. 
312. 

Motion  which  does  not  ask  for  decision 
upon  an  issue  of  fact  arising  upon  pleadings 
is  not  the  subject  of  a  new  trifu. — Harper  ▼. 
Hildreth,  99  Cal.  265,  270,  33  Pae.  1103. 

Motion  is  defined  by  section  1003  of  the 
Code  of  Civil  Procedure,  as  an  application  for 
an  order. — Wells  v.  Torrance,  il9  Cal.  437, 
440,  51  Pae.  626. 

Dilatory  motions  are  not  farored  in  law. 
Kasson's  Estate,  141  Cal.  33,  39,  74  Pae.  436. 

Correction  of  record  on  appeal  by  motion. 
31  L.  B.  A.  (N.  S.)  211. 

Pendency  of  motion  as  extending  time  to 
plead.    47  L.  B.  A.  (N.  S.)  853. 

Questioning  validity  of  attachment  by 
motion  in  court  of  law.  35  L.  B.  A. 
771. 

Bemedy  by  motion  to  obtain  discharge 
of  accused  for  delay  of  prosecution. 
56  L.  B.  A.  544. 

§2.    Mode  of  making  and  parties. 

Makinff  out  and  filing  written  application 
for  a  rule  or  order  of  the  court  is  not  suffi- 
cient, but  the  attention  of  the  court  must 
be  called  to  it,  and  the  court  moved  to 
grant  it. — People  v.  Ah  Sam,  41  Cal.  645. 

A  motion  is  an  application  for  a  rule  or 
order  made  viva  voce  to  a  court  or  judge. — 
People  V.  Ah  Sam,  41  Cal.  645. 

It  is  not  competent  for  a  person  who  is 
a  stranger  to  the  suit  to  appear  therein  and 
make  a  motion. — ^Aveline's  Estate,  In  re,  53 
Cal.  259. 

Motion  may  be  made  orally,  though  it  is 
better  practice  to  have  it  made  in  writing 
or  entered  in  the  minutes  of  the  court. — 
Herrlich  v.  McDonald,  80  Cal.  472,  22  Pae. 
299.  I 

§  S.    Kotice. 

Notice  of  motion  need  not  be  given  when 
notice  can  be  of  no  use. — ^Benedict  v.  Coz- 
zens,  4  Cal.  381. 

Where  a  statute  speaks  of  notice  of  a 
motion,  it  means  written  notice,  or  notice  in 
open  court,  of  which  a  minute  is  made  by  the 
clerk. — ^Borland  v.  Thornton,  12  Cal.  440. 

An  error  in  granting  an  order  on  a  motion 
of  which  no  notice  was  given  the  adverse 


party  is  without  prejudice,  where  a  motion 
to  set  aside  the  order  ia  afterward  made 
and  heard. — Thomas  v.  San  Diego  CoUege 
Co.,  Ill  Cal.  358,  43  Pae.  965. 


s*. 


Walyer  of. 


Want  of  notice  of  motion  is  cured  by  ap- 
pearing and  contesting  the  motion  without 
objection. — ^Beynolds  v.  Harris,  14  CaL  667, 
76  Am.  Dec.  459. 

Where,  on  the  return  day  of  a  motion, 
the  adversary  of  the  moving  party,  without 
any  previous  notice,  makes  another  motion, 
and  the  same  is,  without  objection,  argued 
at  length,  and  a  general  exeeption  taken  to 
the  granting  thereof,  notice  of  each  motion 
will  be  deemed  to  have  been  waived. — Her- 
man V.  Santee,  103  Cal.  519,  42  Am.  St.  Bep. 
145,  37  Pae.  509. 

Where  the  appearance  in  opposition  to  a 
motion  is  for  the  limited  purpose  of  showing 
that  it  is  based  upon  insufficient  notice,  this 
does  not  constitute  a  waiver  of  sueh  defective 
notice.— Bohn  r.  Bohn,  164  CaL  532,  129  Pae. 
981,  984. 

§5.    Molleii  papen  in  genecaL 

Notice  of  motion  under  the  statute  must 
be  written  or  made  in  open  court  and  en- 
tered upon  minutes. — ^Borluid'  v.  Thornton,  12 
Cal.  440. 

The  court  may,  in  its  diaeretion,  refuse 
to  receive  an  affidavit  not  written  in  the 
English  language. — Spencer  v.  Doane,  23  CaL 

418. 

Motion  to  place  cause  on  calendar  for  de- 
fault of  opposite  party  must  show  existence 
of  default  when  calendar  was  made  up. — 
Himmelmann  t.  Haskell,  45  Cal.  269. 

§6b    Hearing. 

On  a  rule  to  show  cause  why  the  arrest 
of  a  party  ordered  by  the  court  on  the  al- 
legation of  fraud  should  not  be  vacated, 
the  question  of  fact  involved  in  it  must  oe 
decided,  like  any  other  fact,  by  the  weight 
of  evidence. — Southworth  v.  Besing,  3  CaL 
377. 

Grounds  for  resisting  motion,  or  for  counter 
motion,  should  be  presented  at  time  of  mo- 
tion.^Pier8on  v.  McCahill,  22  Cal.  127,  128. 

Appearance  to  a  motion  raises  the  presump- 
tion that  counsel  appeared  to  opoose,  and 
not  to  consent  to,  the  motion. — ^Borkheim  v. 
North  British  ft  Mercantile  Ins.  Co.,  38  CaL 
623. 

A  motion  to  strike  from  the  reeorda  a  eer- 
tain  order  and  findings  will  not  be  con- 
sidered until  final  hearing.— Williams'  Estate, 
In  re,  4  CaL  Unrep.  511,  36  Pae.  6. 

Unless  the  material  allegations  in  a  •worn 
petition  on  which  an  order  to  show  eause 
was  issued  are  controverted  at  the  hearing 
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on  such  order,  they  maj  be  treated  as  es- 
tablished faets  jji  the  ease. — California  Title 
Ins.  etc.  Co.  ▼.  Consolidated  Piedmont  Cable 
Co^  117  Cal.  237,  49  Pac.  1. 

i  7.    DetanninatioiL 

Where  a  party  in  his  notice  of  motion 
seryed  on  the  adverse  partj  asks  for  a  spe- 
cific relief,  or  for  such  other  or  further  order 
as  may  be  just,  the  court  may  afford  any  re- 
lief compatible  with  the  facts  of  the  case 
presented. — ^People  ex  rel.  Field  r.  Tomer, 
1  Cal.  152. 

Where  petitioner  applied  for  an  order  ya- 
eating  an  allowance  of  attorney's  fees  and 
requiring  their  repayment,  and  the  order,  as 
made,  showed  that  the  whole  matter  was  con- 
sidered, the  court's  failure  to  expressly  grant 
or  deny  the  latter  part  of  application  was 
equivalent  to  a  denial. — Townsend  t.  An- 
geUotti,  129  Cal.  466,  62  Pac.  59. 

Injunction  against  judgment  for  error  and 
irregularity  in  rulings  on.  30  L.  B.  A. 
703. 

1 8.    Beni0wal. 

The  doctrine  of  res  judicata^  in  its  strict 
■ense,  does  not  >pply  to  motions  for  alias 
writs  and  for  orders  requiring  a  sheriff  to 
execute  a  writ.  The  court  may,  upon  a 
proper  showing,  allow  a  renewal  of  such  a 
motion,  once  decided;  but  such  leave  will  not 
be  granted  unless  a  new  state  of  facts  has 
arisen  since  the  former  hearing,  or  the  facts 
were  not  then  presented  by  reason  of  sur- 
prise or  excusable  neglect. — ^Ford  ▼.  Doyle, 
44   Cal.   635. 

An  application  for  leave  to  renew  a  mo- 
tion, which  has  been  denied,  is  addressed 
to  the  discretion  of  the  court. — Bowers  ▼. 
Cherokee  Bob,  46  Cal.  279;  Eenney  ▼.  Eelle- 
her,  63  Cal.  442. 

Though  the  decision  on  a  motion  is  never 
regarded  in  the  light  of  res  judicata,  it  can- 
not be  renewed  on  the  same  or  additional 
facts  without  leave  of  the  eourt. — ^Beed  ▼• 
Allison,  54  Cal.  489. 

It  is  not  an  abuse  of  the  court's  discretion 
to  grant  leave  to  renew  a  motion  upon  the 
same  facts  more  fully  stated. — Kenney  ▼• 
Kelleher,  63  Cal.  442. 

There  is  no  code  authority  for  new  trial 
of  motion,  but  if  after  decision  of  motion 
it  is  desired  to  present  new  facts,  mover 
should  ask  leave  to  renew  the  motion. — Har- 
per V.  Hildreth,  99  Cal.  265,  270,  33  Pac.  1103. 

A  motion  to  dismiss,  on  the  ground  that 
the  statute  did  not  authorize  the  suit  to  be 
instituted  as  it  was,  was  denied,  but  a  de- 
murrer interposed  on  another  ground  was 
sustained.  Plaintiff  appealed,  and  the  eourt 
reversed  because  the  sustaining  of  the  de- 
murrer was  error,  but  intimated  that  the 
action  did  not  appear  to  have  been  brought 
under  the  statute.    On  return  of  the  case  the 


lower  court  allowed  the  motion  to  dismiss 
to  be  renewed,  and  sustained  it.  Held,  not 
an  abuse  of  discretion. — ^Ventura  County  t. 
Clay,  119  Cal.  213,  51  Pac.  189. 

Motion  for  leave  to  renew  former  motion 
for  change  of  venue  held  properly  denied.— 
Cannon  v.  McKenzie,  3  Cal.  App.  286,  85 
Pac.  130. 

In  this  state  the  granting  or  denying  of 

Sermission  to  renew  a  motion  is  matter  of 
iscretion    with    a    trial    judge. — Lawson    v. 
Lawson,  15  Cal.  App.  496,  115  Pac.  461,  464. 

It  is  held  that  the  defendant  having  had 
the  benefit  of  a  hearing  in  the  trial  court, 
and  of  an  appeal  from  the  trial  court's  order, 
the  permission  accorded  him  by  the  trial 
court  to  make  the  proof  in  question  was  a 
very  liberal  exercise  of  judicial  discretion, 
yet  this  court  is  not  prepared  to  say  that 
such  discretion  was  abused. — ^Lawson  v.  Law- 
son,  15  Cal  App.  496,  115  Pac.  461,  464. 

An  application  to  renew  a  motion  to  set 
asid«  a  judgment,  made  a  month  after  the 
first  motion  was  denied,  is  properly  denied, 
if  no  showing  is  made  why  the  same  proof 
could  not  have  been  offered  at  the  hearing 
of  the  original  motion. — ^Beaumont  v.  Midway 
Provident  OU  Co.,  21  Cal.  App.  128,  131  Pac. 
106. 

§9.    OrderiL 

An  order  is  a  judgment  of  the  court  upon 
any  motion  or  proceeding,  whether  relief  is 
granted  or  denied. — Oilman  v.  Contra  Costa 
County,  8  Cal.  52,  68  Am.  Dec.  290. 

If  an  order  which  is  required  to  be  made 
by  the  court  is  entitled  and  filed  in  the 
court,  and  bears  the  seal  of  the  court,  it 
will  not  be  considered  as  an  order  of  the 
judge  at  chambers,  because  the  words  ''it 
appearing  to  me"  are  used  in  it,  and  the  tes- 
tatum clause  say,  *1n  witness  whereof,  I 
have  hereunto  set  my  hand." — Oaks  v.  Bod- 
gers,  48  Cal.  197. 

When  an  order  of  the  superior  court  is 
signed  by  the  judge  and  filed  with  the  derk, 
it  is  valid  and  in  force,  although  not  en- 
tered in  the  minutes  by  the  clerk. — Von 
Schmidt  v.  Widber,  99  Cal.  511,  34  Pac.  109. 

In  making  entries  of  orders  in  the  minute- 
book  it  is  not  necessary  to  begin  the  entry 
of  each  order  with  a  statement  of  the  name 
of  the  court  in  which  it  is  made. — ^Tracy 
T.  Coffey,  153  Cal.  356,  95  Pac.  150. 

Character  and  kinds  of  orders  within  rule 
that  orders  cannot  be  collaterally  at- 
tacked for  fraud.    36  L.  B.  A.  (N.  S.) 

980. 

Effect  of  failure  to  obtain  order  of  court 
on  liability  of  trustee  for  losses  on 
investments.    44  L.  B.  A.  (N.  S.)  943. 

Effect  of  omission  of  internal  revenue 
stamp  from  order.    48  L.  B.  A.  313. 

Liability  of  trustee  for  losses  on  invest- 
ments made  under  order  of  court.  44 
L.  B.  A.  (N.  8.)  940. 
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Power  to  ponisli  disobedienee  to  /  orders 
in  eaie  07  striking  out  pleadings.  4 
L.  B.  A.  (N.  S.)  1185;  27  L.  B.  A. 
(N.  S.)  1062. 

Bight  to  accept  farorable  part  of  order 
and  appeal  from  remainder.    29  L.  B. 

A.  (N.  8.)  1. 

Bight  to  appeal  from  Void  order.    33  L. 

B.  A.  (N.  S.)   733. 

What  entry  or  record  is  necessary  to 
complete  order.    28  L.  B.  A.  62L 

f  10.    Kodll^liig  or  Taeatliif. 

Where  a  court  through  its  own  inadvert- 
ence has  prematnrely  made  an  order  before 
the  final  submission  of  the  motion,  it  is  the 
duty  of  the  court  on  its  own  motion  to  vacate 
it.-~Hall  T.  Polack,  42  Cal.  218. 

The  court  may,  of  its  own  motion,  or  on 
the  application  of  a  party  interested  dur- 
ing the  continuance  of  the  term,  modify  or 
set  aside  an  erroneous  order. — ^Hjurtman,  Kx 
parte,  44  Gal.  32. 

The  rule  that  one  affected  by  an  order 
regularly  entered  which  is  subject  of  an  ap- 
peal must  assail  it  by  appeal,  and  not  by 
motion  to  set  it  aside,  does  not  apply  to  an 
ex  parte  order  obtained  by  an  intruder. — 
City  of  San  Jose  ▼.  Fulton,  45  Cal.  316. 

An  order  made  without  notice  to  the  ad- 
verse party  may  be  set  aside  without  notice 
to  the  party  who  obtained  it.— Oobum  v. 
Pacific  I^umber  etc.  Co.,  46  Cal.  31. 

In  the  absence  of  an  application  for  relief 
on  the  ground  of  fraud,  etc.,  under  Code  of 
Civil  Procedure,  section  473,  an  order  which 
is  not  void  on  its  face  cannot  be  set  aside 
by  the  court  which  rendered  it. — ^Dunsmuir 
V.  Coffey,  148  Cal.  137,  82  Pae.  682. 

Section  937  of  the  Code  of  Civil  Proce- 
dure, in  regard  to  the  vacation  upon  notice 
of  ex  parte  orders,  is  applicable  only  to  such 
orders  as  a  judse  has  power  to  make  with- 
out notice,  and  has  no  appUcation  to  a  void 
ex  parte  order  outside  of  the  jurisdiction  of 
the  court,  the  effect  of  which  is  to  deprive  a 
person  of  property  without  due  process  of 
law. — ^Boca  ft  Loyalton  B.  Co.  v.  Superior 
Court,  150  Cal.  147,  88  Pac.  715. 

All  intendments  are  in  favor  of  a  court's 
judgment  vacating  an  order  previously  made, 
and,  in  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  order 
was  made  in  a  manner  and  under  such  cir- 
cumstances as  justified  its  vacation. — Glass 
V.  Glass,  4  Oal.  App.  604,  88  Pac.  734. 


111. 


Bffect  of  modiflcatiom  or  rwa^ 


tion. 


An  order  denjring  a  motion  to  vacate  a 
void  order  does  not  validate  such  void  order. 
Smith  V.  Los  Angeles  etc.  B.  Co.,  4  Gal. 
Unrep.  237,  34  Pac.  242. 


If  a  district  judge  at  chambers  makes  an 
order,  which  he  has  no  power  to  make,  and 
afterward  sets  the  order  aside,  and  then 
at  chambers,  by  a  subsequent  order,  rein- 
states the  first  order,  the  order  reinstating  is 
also  without  authority  and  void. — ^Loomia  T. 
Andrews,  49  Gal.  239. 


SIS. 


OoBitnictioii  and  oyontfoiL 


An  order  of  court,  made  in  response  to  a 
motion  to  increase  the  amount  of  tne  bond  in 
attachment  proceedings,  and  assuming^  as 
claimed  by  petitioner,  that  the  court  had  juris- 
diction, was  made  upon  the  merits,  and,  being 
that  of  a  court  of  geaend  jurisdietiou,  it  im- 
ports absolute  verity.  The  plain  import  of 
its  language  cannot  be  contradicted,  aor  its 
effect  qualified  or  limited  in  the  manner  here 
proposed  in  a  proceeding  of  this  eharaeter. 
As  IS  frequently  said,  the  opinion  of  the  court, 
expressed  from  the  bench  m  deciding  a  case, 
is  no  part  of  its  decision. — ^Ameriean  Well  ft 
Prospecting  Co.  v.  Superior  Court,  19  Cal 
App.  497,  126  Pac.  497. 

§  IS.    OonduslveiiaML 

Where  it  does  not  appear  on  tko  faeo  of 

the  record  that  a  court  did  not  have  juris- 
diction to  make  an  order,  it  will  be  presumed 
in  a  collateral  attack  that  the  parties  were 
before  the  court,  and  that  the  proper  proceed- 
ings were  had  to  authorize  the  court  to 
make  it. — Clark  v.  Sawyer,  48  Cal.  133. 

An  order  which  is  merely  erroneous,  and 
not  void,  cannot  be  questioned  in  a  collateral 
attack  on  the  proceedings  which  resulted 
in  the  order.— Bowe  v.  Blake,  112  GaL  637, 
44  Pae.  1084. 


See,  also.  Malice;  Puzposo. 

Admissibility  of  declarations  to  establish. 
See  Evldenco,  §  253. 

Admissibility  of  evidence  of  other  offenses  to 
show.    See  Criminal  Iaw,  §121. 

Admissibility  of  evidence,  to  prove  motive 
for  crime.    See  Criminal  Zaaw,§M. 

Admissibility  of  hearsay  evidence  to  estab- 
lish.   See  CtUulnal  Law,  §191. 

Admissibility  of  opinion  evidence  to  estab- 
lish.   See  Evidence,  §  451. 

As  element  of  arson.    See  Azbob,  §  2, 

As  element  of  murder.    See  Homfcide,  §  7. 

Competency  of  evidence  tending  .only  to 
prove.     See  Criiuinal  Xaw,  §139. 

Effect  of  bad  motive  to  make  aetionable 
what    would    not    otherwise   be   ao.     See 

Effect  of  motive  in  bringing  suit  on 
maintain  it.    See  Action,  §18. 

For    malicious    prosecution.    See 
Prosecution,  §  17. 

Presumption  and  burden  of  proof  as  to.  See 
Bvidenoe,n. 

Belevancy  of  evidenee  tending  to  show  mo- 
tive in  making  eontraet.  See  BYidsnee^ 
§98. 
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Bight  of  court  to  consider  motive  of  legisla- 
tion in  determining  its  constitutionality. 
See  ConstltQtioiua  Law,  §30. 

Act  lawful  in  itself  not  rendered  unlaw- 
ful l>7  malicious  motive.  Ann.  Gaa. 
1912D,   798. 

As  affecting  justification  in  libel  or  slan- 
der.   21  L.  B.  A.  503. 

As  affecting  personal  liability  of  judicial 
officer.     14  L.  B.  A.  145. 

As  affecting  right  to  recorer  statutory 
penalty  from  carrier.  12  L.  B.  A. 
(N.  8.)   497. 

Assault  as  affected  by  beneficent  pur* 
pose.    45  L.  B.  A.  (N.  8.)  455. 

Basis  of  distinction  between  absolute 
and  qualified  rights  as  affecting  right 
to  inquire  into  motive.  29  L.  B.  A. 
(N.  S.)   869. 

''Children"  as  word  of  limitation,  when 
indicative  of  motive.  12  L.  B.  A. 
(N.  S.)  310. 

Effect  of,  on  right  to  injunctive  relief 
to  compel  or  prevent  the  erection, 
maintenance'  or  removal  of  boundary 
fence. .'  7  L.  B.  A.   (N.  S.)  68. 

Effect  of  personal  motive  on  master's  lia^ 
bility  for  injuiy  done  by  servant  to 
third  person  in  use  of  dangerous 
agency  placed  in  his  custody.     10  L. 

B.  A.  (N.  S.)  401. 

Evidence  of  worthy  motive  of  defend- 
ant as  admissible  in  mitigation  of  dam- 
ages in  action  for  false  imprisonment. 
Ann.  Cas.  1914Ay  1018. 

Fact  that  servant's  motive  for  continu- 
ing work  was  fear  of  dismissal  as  af- 
fecting right  to  recover  for  injury. 
47  L.  B.  A.  187. 

For  obscene  or  indecent  publication.  24 
L.  B.  A.  111. 

Good  motive  as  affeetins  criminal  charge 
involving  obscene,  indecent  or  profane 
language  or  literature.  L.  S.  A« 
1916C,  227. 

Infliction  of  corporal  punishment  on 
pupil  with  improper  motive.    1  B.  B. 

C.  723. 

Judicial  inquiry  into  motives  prompting 
enactment  of  legislative  ordinance. 
Ann.  Cas.  1912A,  716. 

Lawfulness  of  boycott  by  other  than 
labor  union  where  motive  is  malicious. 
33  L.  B.  A.  (N.  S.)  1038. 

Liability  of  labor  union  or  its  members 
to  persons  with  whose  employment  it 
has  interfered  as  affected  by  motive. 
1  B.  B.  C.  615. 

Necessity  for  bad  or  fraudulent  motive 
to  justify  disbarment  of  an  attorney. 
18  L.  B.  A.  401. 

Necessity  for  proof  of,  in  proseeutiom 
for  murder.    Ann.  Cas.  1912C,  236. 

Necessity  that  motive  be  proved  in 
prosecution  for  murder*  Ann.  Gaa. 
1912C,   236. 


Of  prosecutor  in  obtaining  adviee  of 
counsel.     18  L.  B.  A.   (N.  S.)   62. 

Of  teacher  in  punishing  pnpil.  65  L.  B. 
A.   894. 

Provision  in  conveyance  or  devise  to 
religious  or  charitable  organization  di- 
recSng  particular  purposes  of  sprant  as 
indicating  motive  of  same.  7  L.  B.  A. 
(N.  S.)  1122. 

Question  for  jury  as  to.    40  L.   B.  A. 

(N.  S.)   805. 

Bight  of  party  to  testify  to.    21   Aol 

St.  Bep.  314. 
Stockholder's  right  to  inspect  corporate 

books  as   affected  by.     20  I«.  B.  A. 

(N.  S.)  186. 


MOTIVE  POWER. 

Of  railroad  train.    2  L.  B.  A.  (N.  8.) 

188. 
Of  street  railway.    8  L.  B.  A.  539;   10 

L.  B.  A.  176;  2  L.  B.  A.  (N.  8.)  188. 


MOTOB  BOATS. 

Statutory    or    municipal    regulation    of 
motor  boats.    Ann.  Cas.  1915C,  1189. 


MOTOBOTOLE. 
See,  also,  Kotor  Veliidet. 

Ai  to  automobiles.    See  Automobiles. 
As  to  bicycles.    See  BicydeiL 

Admissibility,  in  prosecution  for  drivinff 
at  dangerous  speed,  of  evidence  of 
traffic  reasonably  to  be  expected  upon 
highway,    2  B.  B.  C.  201. 

Motorcycles  as  a  motor  vehicle  within 
statutes  regulating  the  latter  ^nd 
other  similar  vehicles.  21  L.  B.'  A. 
(N.  8.)  41. 

Begulations  affecting  motorcyelea.  42  L. 
B.  A.  (N.  S.)  1069. 


.      MOTOB 

See,  also,  AvtomobUea;  MotorcyClab 

Automobile  as  inherently  dangerous  ma- 
chine.    19  Ann.  Cas.  1229. 

Criminal  liability  of  owner  or  driver  for 
injuries  inflicted  by  automobile.  18 
Ann.  Cas.  239. 

Effect  on  rights  and  liabilities  of  owner 
or  driver  of  automobile  of  failure  to 
comply  with  statutory  regulations  as 
to  registration,  license,  displaying 
number,  etc.    18  Ann.  Cas.  242. 

Liability  for  resulting  injuries  of  one 
who  leaves  automobile  standing  in 
highway  unattended.  16  Ann.  Cas. 
402. 
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Liability  of  owner  of  automobile  for  aett 
of  his  chauffeur  or  agent.  10  Ann. 
Cas.  732;  12  Ann.  Gas.  972. 

Negligence  of  driver  as  imputable  to  oe* 
cnpant  of  automobile.  19  Ann.  Cai. 
1225. 

Opinion  eyidenee  ai  to  speed  of  auto- 
mobile.    19  Ann.  Cas.  754. 

Bights  and  duties  of  persons  driving 
automobiles  in  highways.  18  Ann.  Cas. 
463. 

Btatntorj  regulation  of  automobiles  in 
matters  other  than  speed,  ff  Ann.  Cas. 
793;  12  Ann.  Cas.  291. 

Use  of  highway  by  traction  engine.    15 

Ann.  Cas.  1074. 

Validity  of  statute  or  ordinance  prohibit* 
ing  use  of  automobiles  within  certain 
territorial  limits.  15  Ann.  Cas.  1169; 
20  Ann.  Cas.  516. 

Yehides  coming  within  terms  "anio- 
mobile/'  ''motor  yehicle/'  etc  16  Aiuu 
Cas.  608. 


HOTOKHAN. 

Bee  Street  Seaini9i,S16L 
MOUBNINO  APPABEL. 

Allowance  against  deceased's  estate  for. 
33  L.  B.  A.  665;  28  L.  B.  A.  (N.  a) 
572. 

MOUTH. 

Commission  of  sodomy  by  penetration 
of.    27  L.  B.  A.  (N.  S.)  478. 

MOVABLE  PB0PEBT7. 

Location  of,  as  affecting  insurance  on. 
26  L.  B.  A.  237. 

MOVABLEa 

See  references  under  PenonaltQT* 

MOVma  BUILDINCMk 
See  BiiUdlnge. 


License  of  moying  picture  shows.  40 
L.  B.  A.  (N.  S.)  193. 

Place  of  exhibition.  40  L.  B.  A.  (N.  &) 
194. 

Beffulation  affecting  moying  pictures.  40 
L.  B.  A.   (N,  S.)   193. 

Beyocation  of  license.  40  L.  B.  A. 
(N.   8.)    194. 

Bight  to  exhibit  on  Sunday.  30  L.  &.  A. 
(N.  8.)  465. 

Statutory  regulation  of  moying  pietvros. 
Ann.  Cas.  1913E,  1306. 

■  As  yiolating  constitutional  liberty 
of  speech  and  press.  Ann.  Gas.  1915B, 
1186. 


MOVmO  TBAIN. 

Alighting  from,  as  contributory  negUgenee. 

See  OarrierSk  §  136. 
Boarding  moying  train  as  contribntory  me^ 

ligenee.    See  OUxieEi,  { 138. 


MUD. 

As  defect  in  dock  or  wharf.    61  L.  B. 

948. 


MUDSILLS. 

House   built    on    mudsills   as   flztnxe. 
§7. 


MULATTO. 

See,  also^  Negro. 

Bight  to  homestead.    See  Homsrtaadi,  §  14. 

Stating  that  a  white  person  is  a  mulatto 
as  actionable.    36  L.  B.  A.  (N.  8.)  974. 

Who  is,  within  statute  not  speciftcallr 
defining  the  same.  81  L.  B.  A.  (K.Su) 
180. 


MULBEBBT  TBEES. 

Bounty  for  planting.    See  Bottntiei,t2> 


See  Aatmalu 

Beryant's  assumption  of  risk  or  eontribm- 
tory  negligence  in  using  unsafe  anle. 
18  L.  B.  A.  (N.  8.)  695. 


MOVINO  PIOTUBES. 

Amusements  or  exhibitions  within  pro- 
hibition of  Sunday  laws.  Ann.  Cas. 
1914C,  782. 

Censorship  of  films.  40  L.  B.  A.  (N.  8.) 
194;  L.  B.  A.  1916C,  227. 

Character  of  pictures.  40  L^  B.  A. 
(N.  S.)  194. 


MULTIFABIOUSNES& 

See  B«iiity9i78L 

MULTIPLE    BESDDEHOK     8TBU0- 

TUBES. 

As    yiolation    of    restrictiye    eoyenants. 
45  L.  B.  A.  (K.  &)  726. 
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MULTIPLIOITY  OF  SUITS. 

Doetrine  ai^ainit.    See  Bqiiit7,S28L 

Dnty  to  ayoid.    See  Actioii,§92. 

Prevention   of,   bj  injunction,    flee   fiojimo- 
tlon,S22. 

Bills  of  peace  or  injunction  to  prevent. 
131  Am.  St.  Bep.  80. 

For  canting  death.    M  L.  B.  A.  796, 

To  quiet  title  and  obtain  posfeiaion  of 
distinct  tracts  of  land,  preventing  in 
eqnitj.    126  Am.  St.  Bep.  Ml. 


MUJNiOlPAL  AID. 

As  violation  of  dne  process  danse.    See  Cton- 
Mtational  Law,  §  248. 

MUNIOIPAL  BONDS. 

See   Mnnlcipal    Oorporatioiis,  §§  422-440. 

MUNICIPAL  OHABTEBS. 

See  Municipal  Oorporationi,  §§  9-U. 

MUNICIPAL  CONTBAOTS. 

See  Monicipal  Oorporationa,  §S  112-124,   181 

et  aeOi 
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